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ings.  Ecclesi'i\ticid  and  Re/igious  Corporafions^  El>ctio*is.  Mttm- 
damns,  ItJ^ceis^  OrgantMutiOH^  Powers^  ^totii  and  6tOLkholders^ 
Taxation. 

Municipal  Corporations.— .<4x*«jw^«/f,  Ponds^  Poivers,  Ordi- 
names^  Poor  Ltiws^  S'r,'ets^  TaxeSy  Intoxicating  Ltquors^  In- 
jut  ies  to  Person  and  Property^  etc.,  e/c, 

a. — NOTES.     The  annotations  are  a  special  featHrty  being  very  /nil 
and  exhaustive. 
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OOHTRABT.  —  See  notes  i  and  2. 

CONTRIBUTION.  See  also  Co-Tenancy;  Corporations;  Gen- 
eral Average;  Insurance;  Jettison;  Partnership;  Shipping; 
Suretyship. 

z.  Definition,  I.  {a)   Tenants  in  Covimon^i. 

a.  In  General,  i.  \b)  Part  Oivners  of  Ships,  8. 

3.  Between  Sureties,  2.  \c)  Oivners  of  Party- IValls^  9. 

4.  Between  Pampers,  6.  \d)  Gejteral  Average^  \o. 

5.  Between  Joint  Owners  of  Property,  7.  6.  Between  Wrong-Doers,  12. 

L  Definition.  —  The  payment  by  each  or  any  one  of  several 
parties  who  are  liable  in  company  with  others  of  his  proportionate 
part  of  the  whole  liability  or  loss,  to  one  or  more  of  the  parties 
so  liable  upon  whom  the  whole  loss  has  fallen,  or  who  has  been 
compelled  to  discharge  the  whole  liability.* 

2.  In  General  —  Whenever  one  of  several  parties  who  are  bound 
by  a  common  charge  discharges  the  same  for  the  benefit  of  all,  he 
has  a  right  to  call  upon  his  co-debtors  for  contribution.* 

The  doctrine  of  contribution  is  not  so  much  founded  on  con- 
tract as  on  the  principle  of  equity  and  justice,  that,  where  the 
interest  is  common,  the  burden  also  shall  be  common.^ 

1.  Contrary  to  Law.  —  On  motion  for       8.  Bouvier's  Law  Diet. 

new  trial  means,  "contrary  to  the  general  4.  See  Bispham's  Eq.  §  328;    Adams's 

principles  of  the  law  as  applicable  to  the  Eq.    ^267,     Stirling  v.  F'orrester,  3  Hligh, 

facts."  Buskirk's  Practice,  p.  239 ;  Hosseker  590;    Aspinwali  v.  Sacchi,   57  N.   Y.  2ty '^ 

~:  Cramer,  18  Ind.  44;  Candy  v.  Hanmorc,  Wood  7'.  Leland,  i  Met.  (Mass.)  389. 

76  Ind.  125.  The  voluntary  act  of  one  party  in  expend- 

2.  Contrary  Intent  in  Tmst  Deed. —  ing  money  for  the  benefit  of  all,  will  not 
A  trust  deed  which  omits  to  provide  for  create  a  right  to  contribution.  See  Wtb- 
filling  a  vacancy  in  the  number  of  trustees  ster's  A]ip.  86  Pa.  St.  409;  Watson  ?'.  Wil- 
upon  the  happening  of  an  event  not  con-  cox,  39  Wis.  643. 

templated  l>y  the  parties  to  that  instrument,  An  agreement  by  several  parties  to  equal 

does  not,  by  that  mere  omission,  show  an  ly  aid,  comfort,  and  take  care  of   a  third 

intention  "contrary"  to  an  appointment  of  party,  when  sick,  may  warrant  a  decree  in 

a  new  trustee  in  the   mode    provided    by  equity  for  contribution.  Odiorne-'.  Moulton 

the  English  Conveyancing  Act  of  1881  {44  (S.  C.  of  N.  H.  1887),  9  Atlantic  Rep.  6:^ 

and  45  Vict.  c.  41 ),  s.  31,  sub-sees,   i,  3,  6,  5.  Campbell    7>.    Mcsier,   4    Johns.    Ch 

7.    /h  re  Coates  to  Parsons,  34  Ch.  I).  370.  (N.  V.)  334 ;  s.  c,  6  Julnis.  Ch.  (N.  Y.)  21  ; 

4  E.  of  r..— I.  1 


Betveen  Sureties. 


CONTRIBUTION. 


Between  Suretiee . 


3.  Between  Sureties.  —  The  right  of  contributioiv  arises  between 
sureties  where  one  has  been  called  on  to  make  good  the  principal's 
default,  and  has  paid  more  than  his  share  of  the  entire  liability.^ 


Allen  V.  Wood,  3  Ired.  Eq.  (N.  C.)  380^.- 
Mills  V,  Hyde.  19  Vt.  59;  White  v.  Han^s, 
21  Ala.  705;  Russell  v.  Failer,  1  Uhip  St. 
327;  Oldham  v.  Broom,  28  Ohio  St.  41; 
Van  Petten  v,  Richardson,  68  Mo.  380; 
Wells  V,  Miller,  66  N.  Y.  255. 

"  The  principle,"  observes  Lord  Redes- 
dale  in  Stirling  i'.  Forrester,  3  fcligh,  59, 
"established  in  the  case  of  Dering  v.  l^rcl 
Winchclsca  (1  Cox,  318),  is  universal,  that 
the  right  and  duty  of  contribution  is  founded 
in  doctrines  of  equity:  it  does  not  depend 
upon  contract.  If  several  persons  are  in- 
debted, and  one  makes  the  payment,  the 
creditor  is  bound  in  conscience,  if  not  by 
confract,  to  give  to  the  party  paying  the 
debt  all  his  remedies  against  the  other 
debtors." 

While  contribution  was  originally  only 
enforceable  by  courts  of  equity,  subse- 
(|tiently  jurisdiction  was  assumed  by  courts 
of  law  and  relief  administered  on  the 
ground  of  an  implied  assumpsit. 

See  notes  to  Dering  v.  Earl  of  WMnchel- 
sca,  I  Lead.  Cas.  Eq.  *io6;  Fletcher  r'. 
(Jrovcr,  II  N.  H.  368;  Bachelder  v.  Fisk, 
17  Mass.  464;  Mason  v.  Lord,  20  Pick. 
(Mass.)  447;  Mills  t/.  H^'de,  19  Vt.  59; 
Norton  v.  Coons,  3  Demo  (N.  Y.),  130; 
Wilder  x/.  Butterfield,  50  How.  (N.  Y.)  399; 
Rindge  v.  baker,  57  N.  Y.  209,  215;  s.  c, 
15  Am.  Rep.  475;  Powers  v,  Nash,  yj  Me. 
322;  Jeffries  v,  Ferguson,  87  Mo.  244. 

Fields  C.  y.,  in  (Jhipman  v.  Morrill,  20 
Cal.  131,  135,  discussing  the  principle  upon 
which  the  doctrines  of  contribution  depends, 
says,  "The  principle  is,  that,  where  there 
is  a  common  liability,  equality  of  burthen  is 
equity.  Courts  of  equity,  therefore,  natu- 
rally took  jurisdiction  of  cases  of  contri- 
bution, where  one  surety  had  paid  more 
than  his  just  proportion.  But  the  equitable 
doctrine,  in  progress  of  time,  became  so 
well  established  that  parties  were  presumed 
lo  enter  into  contracts  of  suretyship  upon 
its  knowledge;  and  consequently,  upon  a 
mutual  understanding  that  if  the  principal 
failed,  each  would  be  bound  to  share  with 
ihe  others  a  proportionate  loss.  Courts  of 
tommon  law  thereupon  assumed  jurisdic- 
tion to  enforce  contribution  between  the 
sureties,  proceeding  on  the  principle  that 
from  their  joint  undertaking  there  was  an 
implied  promise  on  the  part  of  each  surety 
10  contribute  his  share,  if  necessary,  to 
make  up  the  common  loss.  Craythornc 
7'.  Swinburne,  14  Vesev,  164;  Lansdalc's 
Adm'rs  &  Heirs  :'.  Cox,"  7  T.  B.  Mon.  (Ky.) 
403;  Campbell  7'.  Mcsier,  4  Johns.  Ch. 
(N.  Y.)33C);  r  Maddork'sCh.  236;  Fletcher 
5 .  (/rover,  I  r  N.  H.  J^''^." 


The  jurisdiction  of  equity,  however,  to 
e.ilorce  contribution,  remains  unimpaired. 
Wayland  v.  Tucker,  4  Gratt.  (Va.)  268; 
Couch  z:  Terry's  AdmVs,  12  Ala.  225,  228; 
Mitchell's,  etc.,  At^mVs  v.  Sproul,  5  J.  J. 
Marsh.  (Ky.)  264,  270;  Wright  v.  Hunter, 
5  Ves.  792.  And  the  remedy  in  equity  is 
in  many  respects  superior.  Campbell  v. 
Mesier,  4  Johns.  Ch.  (N.  Y.)  334;  Black 
V.  Shreeve,  3  Hali»t.  Ch.  (N.  J.)  440;  Cowell 
V.  Edwards,  2  Bos.  &  P.  268. 

"In  many  cases,  especially  where  the 
sureties  were  numerous,  and  some  of  them 
were  insolvent,  or  where  some  of  the  .sure- 
ties had  died,  courts  of  equity  were  alone 
adequate  to  afford  complete  remedy."  Per 
//<'A/,  C.  y.,  in  Chipman  v.  Merrill,  20  Cal. 
135.  In  equitv  the  rights  of  all  the  parties 
can  l)e  fully  aJjusted  and  protected.  Bank 
of  PoHghkeepsie  v,  Ibbotson,  24  Wend. 
(\.  V.)  479;  Pfohl  V.  Simpson,  74  N.  Y. 
i\j\  Thebris  t'.  Smilev,  no  111.  316.  See 
also  Waters  v.  Rilev.  2  Har.  &  G.  (Md.)  305 ; 
York  z'.  Peck,  14  Birb.  (N.  Y.)644;  Chaffee 
7'.  Jones,  19  Pick.  (Mass.)  260. 

1.  Adams's  Equity,  *269;  Norton  7-. 
Soule,  2  Me.  341  ;  Crowdusr.  Shelby,  6  J.  J. 
Marsh.  (Kv.)  62;  Pinkston  v.  Taliaferro,  9 
Ala.  547;  Vates  v.  Donaldson,  5  Md.  3S9; 
Newcomb  v.  Gibson,  127  Mass.  396;  Har- 
vey 7'.  Drew,  82  III.  606. 

A  judgment,  execution  and  payment  of 
the  amount  thereof,  are  quite  enough  to 
sustain  a  co-surety  who  asks  for  contribu- 
tion. Wyckoff  V.  Gardner  (N.  J.  Ch.  1886), 
5  Atlantic  Rep.  8or. 

In  an  action  by  a  surety  against  a  co- 
surety for  contribution,  the  latter  cannot 
defend  by  setting  up,  by  way  of  set-off,  a 
cause  of  action  existing  in  favor  of  the 
principal  against  the  plaintiff.  O'Blenis  v. 
Karing,  57  N.  Y.  649. 

Sureties  may  join  in  an  action  to  recover 
from  a  co-surety  the  amount  paid  for  his 
benefit,  when,  each  being  liable  for  the  full 
amount,  they  joined  in  making  the  payment 
by  a  contribution  agreed  on  among  them- 
selves for  that  purpose.  Cla])p  v.  Rice,  15 
Gray  (Mass.),  557;  s.  c.  77  Am.  Dec.  387; 
Fletcher?'.  Jackson,  23  Vermont,  581 ;  s.  c, 
56  Am.  Dec.  98. 

The  right  of  contribution  does  not  arise 
until  the  surety  has  paid  more  than  his 
share  of  the  debt.  Rutherford  v.  Branch 
Bank,  14  Ala.  92;  Lytle  v.  Poi>e,  11  B. 
Mon.  (Ky.)  309;  Van  Petten  v.  Richardson, 
68  Mo.  379;  Wood  7'.  Leiand,  1  Met.  (Mass.) 
387  ;  City  of  Keokuk  v.  Ix>ve.  31  Iowa,  119. 

In  Davies  7'.  Humphreys,  6  M.&  W.  168, 
Ptul't,  /9,,  says,  "  What,  then,  is  the  nature 
of  tlif  «.(|iiity  upon  which  the  right  of  action 
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But  the  payment,  upon  which  the  claim  for  contribution  is  founded, 
must  have  been  compulsory ;  that  is,  one  which  the  surety  could 


depends?  Is  it  that  when  one  surety  has 
paid  any  part  of  the  debt,  he  shall  have  a 
right  to  call  on  his  co-surety  or  co-sureties 
10  bear  a  proportion  of  the  burthen  ?  or  that, 
when  he  has  paid  more  than  -his  share,  he 
shall  have  a  right  to  be  reimbursed  what- 
ever he  has  paid  beyond  it  ?  or,  must  the 
whole  of  the  debt  be  paid  by  him,  or  some 
one  liable,  before  he  has  a  right  to  sue  for 
contribution  at  all?  Wc  are  not  without 
authority  on  this  subject,  and  it  is  in  favor 
of  the  second  of  these  propositions.  Lord 
El  don,  in  the  case  of  Ex  parte  Gifford  (2 
B.  &  P.  269),  states,  that  sureties  stand  with 
regard  to  each  other  in  a  relation  which 
gives  rise  to  this  right  amongst  others,  that 
if  one  pays  more  than  his  proportion^  there 
shall  be  a  contribution  for  a  proportion  of 
the  excess  beyond  the  proportion  which,  in 
all  events,  he  is  to  pay ;  and  he  expressly 
savs,  *thatv  unless  one  surety  should  pay 
more  than  his  moiety,  he  would  not  pay 
enough  to  brin^  an  assumpsit  against  the 
other.'  And  this  appears  to  us  to  be  very 
reasonable ;  for,  if  a  surety  pays  a  part  of 
the  debt  only,  and  less  than  his  moiety,  he 
cannot  be  entitled  to  call  on  his  co-surety, 
who  might  himself  subsequently  pay  an 
equal  or  greater  portion  ot  the  debt.  In 
the  former  of  which  cases,  such  co-surety 
would  have  no  contribution  to  pay;  and  in 
the  latter,  he  would  have  one  to  receive." 

The  action  for  contribution  may  Ix  sus- 
tained without  proof  of  a  previous  demand 
upon  the  co-surety.  Chaffee  v.  Jones,  19 
Pick.  (Mass.)  260;  Collins  v.  Boyd,  14  Ala. 
505;  Morrison  v.  Poyntz,  7  Dana  (Ky.), 
307 ;  s.  c,  32  Am.  Dec.  92.  See,  however, 
Car[>enter  v.  Kelly,  9  Ohio,  106,  where  it  is 
held  that  no  liability  on  the  part  of  the  co- 
surety arises  until  he  has  had  notice  that 
the  suRrty  has  paid  the  debt.  See  also 
Shcrrod  v.  Woodard,  4  Dev.  (N.  C.)  360. 

Coits  and  BzpexiBos  of  Suit — The  right 
of  co-sureties  to  compel  contribution  for 
costs  and  expenses  incurred  in  defending  a 
suit,  de)>cnds  upon  whether  the  defence 
was  made  under  such  circumstances  as  to 
be  regarded  hopeful  and  prudent.  If  so, 
the  expenses  of  defence  may  always  be 
rccovcied.  Per  Redfield,  y.,  in  Fletcher  v. 
Jackson,  23  Vt.  581 ;  s.  c,  56  Am.  Dec.  98, 
102;  Marsh  v.  Harrington,  18  Vt.  150; 
Davis  ».  Emerson,  17  Me.  64;  Kemp  v. 
Findcn,  12  M.  &  W.  421. 

In  Davis  v.  Emerson,  17  Me.  64,  judg- 
ment bad  been  recovered  against  an  in- 
solvent principal  and  his  two  sureties,  and 
had  lieen  paid  by  one  of  them.  Held^  that 
the  surety  so  paying,  might  recover  of  his 
"j-siirctv  one-half  of  the  costs,  as  svell  as 
r.t  the   debt.       IVe^on,  C.  7.  said,   "The 


plaintiff  paid  the  execution,  including  the 
costs.  The  fail  ure  to  pay,  which  occasioned 
.the  costs,  was  imputable  to  the  defendant, 
as  much  as  to  the  plaintiff.  As  the  de- 
fendant was  liable  for  half  the  execution, 
to  that  extent,  the  plaintiff  paid  money  for 
his  use  and  benelit.  The  costs  cannot  be 
distinguished  from  the  debt.  Every  equita- 
ble principle  which  entitles  the  plaintiff  to 
contribution  for  the  one,  applies  e(|ually 
to  the  other."  Compare  Doardnian  v.  Paige, 
4  N.  H.  431;  Knight  v.  Hughes,  Moo.  & 
M.  247;  s.  c,  3  Car.  &  P.  467;  Comcgys 
?'.  The  State  Hank,  6  Ind.  357. 

Compromise  by  Surety.  —  If  the  surety 
compromises  the  claim,  his  co-sureties  arc 
entitled  to  the  benefit  of  the  compromise. 
Hickman  v.  McCurdy,  7  J.  J.  Marsh. 
(Ky.)  555;  Swan's  Estate,  4  Ired.  Eq. 
(N.  C.)  209;  Tan  v.  Ravenscroft,  12  Gratt. 
(W.  Va.)  642. 

Surety  is  diseliarged  by  a  Balease  of  the 
Frinoipal.  —  The  liability  of  a  surety  for 
contribution  is  discharged  by  a  general  re- 
lease given  by  his  co-sureties  to  the  prin- 
cipal of  all  liability  for  any  sums  they 
should  pay,  and  it  makes  no  difference  that 
the  release  was  only  given  to  enable  the 
principal  to  testify  in  a  suit  against  the 
surety  for  contribution.  Fletcher  v.  Jack- 
son, 23  Vt.  581;  s.  c,  56  Am.  Dec.  98; 
Hobart  v.  Stone,  10  Pick.  (Ma^ss.)  21J. 
See,  however.  Hall  «•.  Hutchens,  3  M.  &  K. 
426. 

Estate  of  Deceased  Co-surety  liable  for 
Contribution.  —  The  executor  or  adminis- 
trator of  a  deceased  co-surety  may  ho,  called 
upon  for  contribution,  liachelder  f.  Fisk, 
17  Mass.  264;  Johnson  v.  Harvey,  84  N.  Y. 
363;  s.  c,  38  Am.  Rep.  515;  Sibley  z\ 
McAllister,  8  N.  H.  3S9;  Malin  v.  Bull,  13 
S.  &  R.  (Pa.)  441.  In  Bradley  v.  Burwcll, 
3  Denio  (N.  V.),  62,  W.  and  G.  became  sure- 
ties for  .S.,  as  guardian  of  a  minor,  in  a  joint 
bond  executed  by  the  three,  conditioned 
for  the  due  execution  of  the  trust  by  the 
puardian.  After  the  death  of  C,  the  guard- 
ian committed  a  breach  of  his  duty,  on 
account  of  which  the  obligee  recovered  a 
judgment  against  S.  and  B.,  which  B.,  the 
surviving  surety,  paid.  Held^  that  B.  could 
maintain  an  action  against  the  executors  of 
G.  to  recover  a  moiety  of  the  amount  so 
paid  by  him. 

When  Statute  of  Limitations  begins  to 
run.  —  The  right  of  action  attaches  as  soon 
as  a  surety  has  ])aid  more  than  his  share  of 
the  debt,  and  the  statute  of  limitations 
begins  to  run  from  the  time  of  the  payment 
of  the  money.  Sherrod  r-.  Woodward,  4 
Dev.  (\.  (\)  360;  Ponfler  t*.  Carter,  12 
Ircd.   I.   (\.  (•'.)  242;  Wood  V.   Ix!land,  i 
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not  legally  resist.*     Sureties  for  the  same  principal  and  for  the 

same  engagement  are  entitled  to  contribution,  although  bound  by 

Met,  (Mass.)  387;  Singleton  ».  Townsend,  Boardman   ik    Paige,  11    N.  H.  432,  440; 

45  Mo.  379;  Preslar  v.  Stallworth,  37  Ala.  Magruder  v.  Admire,  4  Mo.  App.  133, 

402;  Broughton  z'.  Robinson,  II  Ala.  922;  Bemoval  of  Co-Sorety  from  the  State 

Davies  v.  Humphreys,  6  M.  &  W.  153.  Equivalent  to  Insolvency.  —  In  an  action 

Whether  Sarety  must  show  Insolvency  by  a  co-surety  for  contribution,  the  share 
of  PrineipaL  —  In  equity  the  rule  is,  that  to  be  recovered  is  determined  by  the^  num- 
it  must  appear  that  the  principal  is  insol-  ber  of  solvent  co-sureties  in  the  State.  Lid- 
vent,  or  unable  to  pay,  before  the  surety  is  dell  v,  Wiswell,  59  Vt.  365;  s.  c,  8  Atlantic 
entitled  to  contribution  from  his  co-surety.  Rep.  680.  Removal  from  the  State  has 
Atkinson  v,  Stewart,  2  H.  Mon.  (Ky.)  the  same  effect  upon  the  rights  and  liabili* 
348;  Morrison  v,  Poyntz,  7  Dana  (Ky.),  ties  of  the  remaining  sureties  as  insolvency. 
307;  Boiling  V.  Doneghy,  1  Duv.  (Ky.)  McKenna  v.  George,  2  Rich.  Eq.  (S.  C.) 
220;  Daniel  2'.  Ballard,  2  Dana  (Ky.),  296;  15;  Boardman  v.  Paige,  II  N.  H.  431 : 
Pearson  v.  Duckham,  3  Litt.  (Ky.)  385;  Liddell  7'.  Wiswell,  59  Vt.  365. 
Allen  V,  Wood,  -x  Ired.  Eq.  (N.  C.)  3S6;  1.  Aldrich  v.  Aldrich,  56  Vt.  324: 
Burrows  v.  McWhann,  i  Desaus.  (S.  C.)  Russell  v.  Failor,  i  Ohio  St.  327;  s.  c,  59 
409.  Am.  Dec.  631 ;  Bradley  ?'.  Burwell,  3  Demo 

The  surety  must  show  that  he  has  used  (N.  V.),6i;  Skillin^'.  Merrill,  16  Mass.  40; 

due  diligence,  without  effect,  to  obtain  re-  Pitt  7'.  Purssord,  8  M.  &  W.  538;  Cowell 

imbursement.     McCormack  v.  Obannon,  3  v,  Edwards,  2  Bos.   &   Pull.   2G8.      Thus, 

Munf.  (Va.)   484;   Morrison   v.    Poyntz,  7  a  surety,  by  voluntarily  paying  money  on  a 

Dana  (Ky.),  307 ;   s.  c,  32  Am.  Dec.  92.  void   note,   cannot   impose   an    obligation 

In  the   case    last  cited,  Robertson^   C.    7.,  upon  a  co-surety  for  contribution.     Kusscll 

said,  "  It  is  well  settled,  that,  in  equity,  a  v.  Failor,  1  Ohio  St.  327. 

surety  who  has  paid  the  debt  is  not  entitled  In    Skillin  v.  Merrill,  16  Mass.   40,  the 

to  contribution  from  a  co-surety,  as  long  as  plaintiff  and  defendant  were  sureties  in  a 

he  may  be  able,  by  ordinary  diligence,  to  bail  bond  conditioned  for  the  appearance 

obtain  restitution   or  indemnity  from   the  of  the   principal,  and  for  his  abiding  the 

principal  debtor ;  and  that,  before  any  pay-  judgment  in   a  certain  suit,  and  with  the 

ment  of  the  debt,  any  one  of  several  sureties  privilege  of  surrendering  him  at  anytime 

may  maintain  a  bill  against  his  co-sureties  before  final  judgment   against  them  u,)on 

anci  their  principal  to  compel  the  latter  to  scire  fariasy  they  paying  the  costs  of  that 

pay  it,  if  he  be  able,  or  the  former  to  con-  suit.      The  plaintiff,    in   good   faith,   paid 

tribute  to  the  pavment  of  it,  if  he  should  be  the  judgment  recovered  'against  the  prin- 

unable  to  pay  it.^'  cipal,  but  before  the  scire  facias  was  served. 

But  in  an  action  at  law,  a  surety  who  has  and  the  action  entered  in  court.  Held^ 
paid  the  debt  may  recover  contribution  that  he  could  not  recover  contribution  of 
from  a  co-surety,  without  showing  the  in-  his  co-surety.  Parker^  C.  y.,  said,  "  This 
solvency  of  the  principal.  Judah  ?'.  Micmc,  action  being  for  contribution  by  one  surety 
S  Blackf.  (Ind.)  171  ;  Rankin  v.  Collins,  50  against  another,  cannot  be  maintained, 
Ind.  158;  Goodall  v.  Wentworth,  20  Me.  except  by  showing  a  just  and  equitable 
322;  Brisendinc  ?'.  Martin,  i  Ircd.  (N.  C.)  ground  for  contribution.  In  the  case  of 
296;  Roberts  7'.  Adams,  6  Port.  (Ala.)  361  ;  a  voluntary  payment  of  money  actually 
Odlin  V.  Greenleaf,  3  N.  H.  270;  Buckncr's  due,  to  avoid  a  suit,  there  is  no  doubt  that 
AdmV  V,  Stuart,  34  Ala.  529.  Compare  he  who  pays  the  money  may  comjicl  his  co- 
Morrison  V.  Povnlz,  7  Dana  (Ky.).  307.  surety  to  contribute.     But  the  contract  in 

Insolvency  ot  a  Co-Snrety. —  In   equity,  this  case  is  of  a  different  nature.  .  .  .  He 

where  one  of  the  sureties  is  insolvent,  his  (the  defendant)  was  not  absolutely  indebt- 

share  is   apportioned   among  the    rest,  in  ed    in   C()nse(juence   of   becoming   bail,  or 

favor  of    the   surety   asking   contribution,  because  fiou  est  im<etitus  was  returned  u])on 

Dodd   7'.   Winn,    27    Mo.    501  ;    Young  ik  the   execution.      The    law   gave    him    the 

Lyons,  8  Gill   (Md.),  r66;  North  v.  Brace,  means  of  avoiding  the  debt,  by  surrender- 

30  Conn.  72  ;  .Security  Ins.  Co.  7'.  St.  Paul  ing  the  principal  before  judgment  upon  the 

Ins.  Co.,   50  Conn.  233;  Stothoff  7'.  Dun-  jtm'yj/^/f/j,  u|.)on  the  penalty  of  the  costs  of 

ham,  19  N.  J.  (Law)   181  ;  Mayor  of  Bur-  that  suit    only.     Of  this  privilege    he  was 

wich  7'.  Murray,  7  De  G.  Mac.  &  G.  497;  de])rived  l)y  the  voluntary  interference  of 

Cowell  V.  Edwards,  2  Bf>s.  &  P.  268.     And  the  plaintiff;  and  for  that  cause  he  is  not 

courts  of  law,  in  some  of  the  .States,  follow  equitably  bound  to  contribute  a  moiety  of 

the  rule  in  equity.     Mills  ?'.  Hyde,  19  Vt.  the  debt  and  costs." 

59;  Henderson  7A  McDuffee,  5  N.  H.  38;  Payment  where  the  Cause  of  Action  is 

Preston  7/.  Preston,  4  Gratt.  (Va.)  88;  Har-  barred.  —  A  surety  who  has   neglected  to 

ris  V.  Ferguson,  2  Bailev  (S.  C),  397,  401  ;  interpose  a  legal  defence,  as  of  the  statute 
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different  instruments  and  at  different  times. ^  They  are  also 
entitled  to  the  benefit  of  all  securities  which  have  been  taken  by 
any  one  of  them  to  indemnify  himself  against  the  joint  liability.* 

(ir  limitations,  cannot  claim  contribution 
from  his  co-sureties.  Fordham  v.  Wallis, 
17  juri>t,  22S.  In  Sheik)n  v.  Farmer,  9 
i{n>h  (Ky.),  314,  the  plaintiff,  who  had 
p.iid  a  judgment  recovered  against  him  as 
surety,  brought  suit  against  the  heirs  of  his 
•.<>-surety  tor  contribution.  At  the  time 
ind5,nnent  was  entered  against  i)laintiff,  the 
cause  of  action  against  the  co-surety  was 
harrcd  by  the  statute  of  limitations.  //e-A/, 
that  plaintiff  could  not  recover,  as  p,iyment 
of  the  judgment  relieved  the  co-surety  of 
T10  burden.  See,  however,  Camp  v.  Bost- 
vvick,  20  Ohio  St.  337,  where  it  is  held  that 
the  estate  of  a  surety  which  has  been  re- 
leased from  its  direct  liability  by  the  stat- 
ute of  limitations,  is  liable  to  contribute  to 
:»  co-surety  who  has  paid  more  than  his 
moiety  of  the  debt. 

A  surety  who  has  paid  money  for  a 
guardian,  which  the  latter  owed  upon  his 
bond,  and  which  the  surety  is  bound  to 
make  good,  is  not  obliged  to  wait  for  judg- 
ment or  execution,  but,  by  paying  without 
rhem,  undertakes  the  burden  of  showing 
that  he  was  actually  bound  to  pay.  Fish- 
i)ack  tK  Weaver,  34  Ark.  569.  See  also 
Mauri  v.  Heffernan,  13  Johns.  (N.  Y.) ; 
Minncajjolis  Mill  Co.  v.  WheeOer,  31  Minn. 
121  ;  Harvey  v.  Drew,  82  III.  606.  It  is  no 
'>bjcction  to  an  action  for  contribution,  that 
the  plaintiff,  after  judgment  against  him  as 
surety,  paid  voluntarily  without  waiting  for 
an  execution  t«»  be  issued,  liradley  v.  Bur- 
well,  3  Denio  (N.  Y.),  6r. 

When  Payment  is  deemed  CompnlBory. 
—  A  payment  is  deemed  to  be  comjudsory 
\\hcn  the  party  making  it  cannot  legally 
resist  it.  Aldrich  v.  Aldrich,  56  Vt.  324; 
s.  c,  48  Am.  Kep.  791.  In  this  case,  the 
parties  to  the  action  were  co-sureties  on  a 
note,  all  the  parties  to  which  lived  in  Ver- 
mont. After  the  statute  of  limitations  had 
run  against  the  note,  the  plaintiff,  in  good 
faith,  went  to  New  Hampshire,  where  the 
statute  was  no  defence;  and  a  judgment 
was  recovered  against  him  on  the  note,  and 
he  was  cbmpcUed  to  pay  it.  HeUi^  that  the 
payment  was  compulsory,  and  defendant 
must  contribute.  Royce,  C.  J.,  said,  **  Did 
the  plaintiff,  by  voluntarily  going  into  New 
Hampshire,  and  thus  giving  the  payee  of 
the  note  an  opportunity  to  institute  the 
urocceHings  which  terminated  in  a  judgment 
again>t  him,  release  his  co-surety  from  his 
liability  for  contribution?  It  will  be  no- 
ticed that  it  is  not  alleged  that  the  plaintiff 
went  into  New  Hampshire  with  any  fraudu- 
lent intent,  or  for  the  purpose  of  giving  an 
opportunity  to  have  the  process  served 
ujwn   him.     A    voluntary    payment    of   an 


obligation  by  a  surety,  which  he  is  not 
under  a  legal  obligation  to  make,  does  not 
give  a  right  of  action  against  a  co-surety 
for  contribution.  Hut  where  the  jiayment 
is  compuUory,  the  rule  is  different ;  in  such 
case  the  payment  by  one  surety  gives  a  right 
of  action  against  co--ureties  for  contribu- 
tion. And  a  payment  is  deemed  in  law  to 
be  com]>ulsory  when. the  party  making  it 
cannot  legally  resist  it.  The  payment  of  a 
judgment  while  it  is  collectible  comes  within 
the  definition  of  a  comp,ulsory  payment." 

1.  Dering  v.  Earl  of  WmcheUea,  i  Cox, 
318;  Chaffee  v.  Jones,  19  Pick.  (Mass.) 
260,  264;  Armitage  v.  Pulver,  37  N.  Y. 
494;  Aspinwall  v.  Sacchi,  57  N.  Y.  331; 
hreckenridge  v,  Taylor,  5  Dana  (Ky.),  1 10; 
Harris  v.  herguson,  2  Bailey  (S.  C.),  397; 
lUitler  7'.  Birkey,  13  Ohio,  N.  S.  514.  Thus, 
if  there  be  several  sureties  in  an  official 
bond,  and  sub^equjsntly  another  bond  be 
given  in  the  same  form  as  the  previous 
one,  for  the  general  conduct  of  the  person, 
all  the  sureties  in  both  bonds  are  liable  to 
contribution  among  one  another.  Ikll  v. 
Jasper,  2  Ired.  \ii[.  (\.  C.)  597;  McKenna 
V.  George,  2  Rich.  Kq.  (S.  C.)  15;  Hoslcy 
V.  Taylor,  5  Dana  (Ky.),  157;  American 
note  to  Dering  v.  Earl  of  Winchel^ea,  i 
Lead.  Gas.  Eq.  1 54.  liut  no  right  of  con- 
tribution exists  where  some  are  sureties  in 
a  re]jlevin  bond,  and  others  in  a  supersedciis 
bond,  as  the  liabilities  imposed  by  the 
respective  bonds  are  of  different  natures. 
Kellarz/.  Williams,  10  Bush  (Ky.),  216. 

Where  it  distinctly  appears  that  the 
suretyship  of  each  is  a  separate  and  distinct 
transaction,  there  is  no  right  of  contribution 
of  one  surety  against  the  other.  See  Kellar 
V.  Williams,  10  Bush  (Ky.),  2f6;  Armitage 
V.  Pulver,  y]  N.  Y.  494:  Ilartwell  if.  Smith, 
15  Ohio  St.  200;  Moore  7f.  Isley,  2  Dev.  & 
Bat.  (N.  C.)  372;  Langford  v  Perrin,  5 
Leigh  (Va.),  ^^2- 

2.  Guild  V,  Butler,  127  Mass.  386;  Mc- 
Cune  V.  Belt,  45  Mo.  174;  Fishback  v. 
Weaver,  34  Ark.  569,  580;  Gilbert  v,  Neeley, 
35  Ark.  24;  Miller  t/.  Sawyer,  30  Vt.  412; 
Aldrich  v.  Hapgood,  39  Y^t.  617;  Hall  ^^ 
Robinson,  8  Ired  (N,  C.)  56;  Silvey  v. 
Dowell,  53  III.  260;  Parham  v.  Green,  46 
N.  C.  436;  Seebert  v.  Thompson,  8  Kan. 
65;  Steele  v.  Mealing,  24  Ala.  285;  Brown 
7'.  Ray,  18  N.  H.  102.  In  Agnew  7'.  IJell,  4 
Watts  (Pa.),  -^-r^^  A'ennedy,  J.,  says, "  Sureties 
are  bound  to  observe  good  faith  toward 
each  other;  and  when  funds  are  placed  by 
the  principal  in  the  hands  of  one  surety,  to 
be  apjilied  either  to  the  payment  of  the 
debt,  or  for  the  purpose  of  indemnifying 
him  against  ain   loss  that  may  arise  from 
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4.  Between  Partnen.  —  Contribution  lies  by  one  partner  against 
the  other  partners  for  any  excess  which  he  has  paid  beyond  his 
share,  if,  upon  a  winding-up  of  the  partnership  affairs,  such  a 
balance  appears  in  his  favor ;  or  if,  upon  a  dissolution,  he  has  been 
compelled  to  pay  any  sum  for  which  he  ought  to  be  indemnified.* 


tfie  suretyship,  he  must  be  considered  as 
holding  them  for  the  common  benefit  of  all 
concerned."  So,  in  Moore  v.  Moore,  4 
Hawk.  (N.  C),  360;  s.  c,  15  Am.  Dec.  523, 
Hgfiderson^  y.,  says,  where  **one  suretv 
stipulates  for  a  separate  indemnity,  sucn 
indemnity  is  reached  by  his  co-surety,  upon 
the  ground,  either  that  it  was  intended  for 
the  benefit  of  all,  or  that  the  taking  it  was 
a  fraud  upon  the  others.  In  such  cases, 
courts  of  ecjuity  convert  him  into  a  trustee, 
not  i>ermitting  him  to  allege  his  own  turpi- 
tude or  selfishness  as  a  protection ;  for  they 
enter  into  the  agreement  under  a  belief  of 
perfect  equality. 

One  surety  who  has  obtained  security 
from  his  principal  debtor  by  a  mortgage 
must  be  regarded  as  a  trustee  for  the  other, 
as  the  mortgage  inures  to  the  benefit  of  all 
the  sureties,  and  he  is  bound  to  the  exercise 
of  the  duties  which  attach  to  that  relation. 
If  such  surety  gives  up  such  security  with- 
out the  consent  of  his  co-surety,  he  cannot 
obtain  contribution  from  him.  Taylor  v, 
Morrison, 26  Ala.  728 ;  s. c,  62  Am.  Dec.  747. 

Where  a  creditor,  who  is  also  a  surety, 
takes  security  both  for  the  debt  due  to  hhn 
and  for  his  liability  as  surety,  he  will  be 
entitled  to  have  his  own  debt  paid  first  in 
full,  before  applying  any  part  of  the  security 
for  the  benefit  of  his  co-sureties.  Brown 
7'.  Ray,  18  N.  II.  102;  Mess's  Estate,  69 
Pa.  St.  272;  Field  v.  Hamilton,  45  Vt.  35; 
Magee  v,  l/!ggett,  48  Miss.  139;  McCunc 
V.  Belt,  45  Mo.  174. 

1.  Story's  Eq.  Juris.  §  504 ;  Taylor  r. 
Coffury,  18  111.  422;  Payne  v,  Matthews, 
6  Paige  (N.  Y.),  19;  Noel  7'.  Bowman,  2 
Liu.  (Ky.)  46;  Kelly  v,  Kaffmann,  18  Pa. 
St.  351 ;  F*letdher  v.  Brown,  7  Humph. 
(Tenn.)  385 ;  Ex  parte  Letts  v.  Steer,  26 
L.  J.  Ch.  455- 

The  usual  and  most  effectual  remedy  is 
in  equity,  where  an  account  of  all  the  part- 
nership transactions  can  be  taken.  See 
Col  Iyer  on  Partnership,  324  and  note. 
McGunn  *'.  Hanlin,  29  Mich.  477;  McFad- 
dcn  V,  Sallada,  6  Pa.  St.  283;  White  v. 
Harlow,  5  Gray  (Mass.),  463;  .Sells  v.  Hub- 
bell's  Adm'rs.  2  Johns.  Ch.  (N.  Y.)  394 ; 
Wright  7'.  Hunter,  5  Vcs.  792. 

Where,  after  the  assets  of  a  firm  have 
been  divided,  one  partner  is  compelled  to 
pay  outstanding  debts,  he  may  sue  for  con- 
tribution. Eskins  v.  Knox,  6  Rich.  (S.  C.) 
14.  See  also  Forbes  v,  Webster,  2  Vt.  58 ; 
Olleman  2/.  Reagan,  28  Ind.  109;  Evans  z'. 
Clapp,  123  Mass.  165. 


0 


In  Kelly  v.  Kaffmann,  18  Pa.  St.  3^1,  two 
partners  had  been  engaged  in  purchasing 
and  selling  cattle.  Most  of  the  cattle  had 
been  sold,  and  one  of  the  partners  agreed 
to  take  the  residue  of  the  cattle  at  a  stipu- 
lated price  per  head.  They  settled  their 
partnership  accounts,  and  divided  the  as- 
sets. For  some  of  the  cattle  sold,  a  note 
was  given  to  the  firm,  which  was  received 
by  the  plaintiff,  who  indorsed  it,  and  had 
it  discounted,  and  applied  the  proceeds 
to  the  credit  of  the  firm.  The  dettor  fail- 
ing to  pay  the  note,  plaintiff  paid  it,  and 
brought  an  action  against  the  other  partner 
for  contribution.  Htld^  that  defendant  was 
liable  to  contribution  in  the  absence  of  an 
agreement  to  the  contrary. 

A  partner  who  has  been  compelled  to 
pay  the  whole  of  a  firm  debt  cannot  sue  his 
co-partncr-at-law  for  a  contribution  while 
the  acc«»unts  of  the  partnership  remain 
unsettled.  Laurence  v.  Clark,  9  Dana 
<Ky.),  257;  s.  c,  35  Am.  Dec.  133. 

Where  one  partner  advances  money  to 
another  to  relieve  him  from  liability  upon 
an  execution  issued  for  debts  due  the  firm,- 
and  takes  his  note  therefor,  an  action  may 
be  brought  by  him  thereon  without  refer- 
ence to  the  partnership.  Chamljerlain  7'. 
Walker,  10  Allen  (Mass.),  429. 

Accommodation  Indorsen.  —  As  between 
accommodation  indorsers,  the  doctrine  of 
contribution  docs  not  apply.  McDonald  v. 
Magrudcr,  3  Pet.  (U.  S.)  478;  McNeilly 
x>.  Patchin,  23  Mo.  41 ;  McCune  v.  Belt,  45 
Mo.  174;  Stiles  7'.  Eastman,  i  Kelly  (Ga.), 
205.  Compare  Douglas  7'.  Waddle,  i  Ham. 
(O.)  413;  s.  c,  13  Am.  Dec.  630;  Daniel  v. 
McRae,  2  Hawk.  (\.  C.)  590:  s.  c,  11  .Am. 
Dec.  7S7.  In  the  absence  of  an  express  or 
implied  agreement,  changing  the  liability 
of  indorsers  inter  se,  they  are  bound  to 
pay  in  the  order  in  which  their  names 
ap[)ear  on  the  paper.  .Spence  z^..  Barclay, 
8  Ala.  581 ;  Aiken  v.  Barkley,  2  Spcers' 
Law   (S.   C.),   747;    s.   c,   42   Am.    Dec. 
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In  Bank  of  U.  S.  v.  Beirne,  1  Gratt.  (Va.) 
234,  Scott,  7-,  says,  "  The  legal  effect  of 
several  successive  indorsements  is,  that 
each  indorser  has  a  ri^ht  to  look  for  in- 
demnity to  all  the  indorsers  who  precede 
him,  whether  they  indorse  for  the  accom- 
modation of  the  drawer,  or  for  value 
received,  unless  there  be  an  agreement 
atintuie  different  fr«»m  that  evidenced  by 
the  indorsements."  I^ee  alsf)  Ross  ?•.  Espy, 
66  Pa.  St.  48 1  ;  Shaw  :•.  Knox,  98  Mass. 
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5.  Joiixt  Owners  of  Property.  —  Contribution  is  also  enforced 
between  joint  owners  of  property,  for  expenses  incurred  for  the 
common  benefit.^ 

(a)  Tenants  in  Common,  —  The,  right  of  contribution  also  arises, 
in  certain  cases,  between  tenants  in  common.* 


214;  Givens  v.  Merchants'  Nat.  Bank,  85 
III.  443;  Easterly  v.  Baiber,  66  N.  Y.  433. 

As  between  the  indorsers  themselves,  it 
may  be  shown  by  parol  that  they  were  all 
accommodation  indorsers,  and  were  by 
agreement  between  themselves  co-sureties. 
Smith  ».  Morrill,  54  Me.  48;  Clappz/.  Rice, 
13  Gray  (Mass.),  403 ;  Nurre  v.  Chittenden, 
56  Ind.  463;  Davis  v.  Morgan,  64  N.  C. 
570.  But  the  burden  of  proof  to  show 
that  such  an  agreement  exists,  is  upon  him 
who  seeks  the  benefit  of  it.  Hogue  v. 
Davis,  8  Gratt.  (Va.)  4;  Sweet  v.  McAllis- 
ter, 4  Allen  (Mass.),  353. 

Between  Insnrere.  —  In  cases  of  double 
insurance,  that  is,  when  two  or  more  poli- 
cies are  taken  out  upon  the  same  interest, 
the  insurer  paying  the  loss  will  have  a 
claim  for  contribution  against  the  other 
insurers  for  their  respective  proportions, 
(jordon  v.  London  Assurance  Co.,  \  Burr. 
492;  Lucas  s/.  Jefferson  Ins.  Co,  6  Cow. 
(N.  Y.)  635;  Stacy  v.  Franklin  Fire  Ins. 
Co..  2  W.  &  S.  (Pa)  506,  Merrick  v.  Ger- 
mania  Fire  Ins.  Co.,  ^4  Pa.  St.  277 ;  Peoria, 
etc.,  Ins.  Co.  v.  Lewis,  18  111.  553;  Hough 
^v.  People's  Ins.  Co.,  36  Md.  398. 

The  several  insurers  of  the  same  subject- 
matter  against  the  same  risk  are  regarded 
as  if  they  were  one,  each  standing  as  co- 
surety with  the  others,  according  to  the 
amount  insured.  May  on  Insurance,  §  434 ; 
Liverpool,  etc.,  Ins.  Co.  v.  Verdier,  i^}^ 
Mich.  13S;  Tuck  v,  Hartford  Fire  Ins.  Co., 
5  N.  H.  326. 

Policies  usually  contain  a  clause,  that,  in 
case  of  double  insurance,  each  company 
shall  onlv  be  liable  for  its  respective  pro- 
portion of  the  loss.  See  May  on  Insurance, 
§  13;  Home  Ins.  Co.  v,  Baltimore  Ware- 
house Co.,  93  U.  S.  527.  If,  therefore,  a 
company  whose  policy  contains  this  pro- 
vision pay  more  than  its  share,  it  can  have 
no  remedy  for  contribution  against  the 
other  insurers,  for  the  principle  of  contribu- 
tion only  applies  where  the  party  paying 
was  under  a  legal  obligation  to  pay.  Lucas 
t'.Jefiferson  Ins.  Co.,6  Cowen  (N.  Y.),635; 
Haley  v,  Ins.  Co.,  12  Gray  (Mass.),  545. 

Between  Stoekholden  of  Corporationa.  — 
A  stockholder  who  has  been  compelled  to 
pay  more  than  his  share  of  the  corporate 
debts  may  have  an  action  for  contribution 
against  the  other  stockholders.  Aspinwall 
p.  Torrance,  i  Lans.  (N.  Y.)  381 ;  Gray  v. 
Coffin, 9Cush.  (Mass.)  192;  Stewart  v.  Lay, 
4^  Iowa,  604;  Farrow  v.  Bivings,  r^  Rich. 
Eij.   (S.  C.)   25:    Umsted  v.    Buskirk,    17 


Ohio  St.  113;  Matthews  v,  Albert,  24  Md. 
527  ;  Hadleyv.  Russell,  40  N.  H.  109;  Brin- 
ham  V.  WellersburgCoal  Co.,  47  Pa.  St.  49. 

Between  Direetora,  —  If  a  director  who 
has  been  compelled  to  pay  a  corporate  debt 
through  an  omission  of  duty,  which  the 
law  imposed  equally  upon  all  the  directors, 
such  as  the  fihng  of  an  annual  certificate 
or  report,  he  is  entitled  to  contribution 
from  the  others.  Nickerson  v.  Wheeler, 
118  Mass.  295.  See,  however,  a  contrary 
decision  in  Andrews  v.  Murray,  33  Barb. 
(N.  Y.)  354 

In  Ashhurst  v.  Mason,  L.  R.  20  Eq.  225, 
236,  the  directors  of  a  company,  acting 
ultra  viresy  passed  a  resolution  under  which 
certain  shares  of  the  company  were  pur- 
chased with  its  funds,  and  transferred  to 
one  of  the  directors  in  trust  for  the  com- 
pany. The  transaction  was  free  from  bad 
faith  or  moral  turpitude.  The  company 
having  been  wound  up,  this  director  was 
compelled  to  pay  calls  in  respect  of  shares. 
Hdii^  that  he  could  maintain  a  bill  in  equity* 
for  contribution  from  his  co-directors.  i>V- 
con^  V.  C.y  said,  **  It  would  be  against  e very- 
principle  of  justice  and  reason  that  the 
persons  who  were  parties  to  the  transac- 
tion should  say  to  the  one  of  them  who,  by 
their  resolution  and  direction,  is  by  name 
only  the  person  under  a  legal  liability,  that 
he  should  bear  that  exclusively,  as  between 
him  and  themselves." 

Where  by  statute  the  officers  of  a  corpo- 
ration are  made  primarily  liable,  and  the 
stockholders  only  secondarily  liable,  for  its 
debts,  the  former,  who  have  been  compelled 
to  pay  corporate  debts,  cannot  maintain  a 
bill  in  equity  against  the  latter  for  contri- 
bution. Stone  V,  Fenno,  6  Allen  (Mass.), 
579.  Bigel(no,  C.  7.,  said,  "  The  rule  of  law, 
as  well  as  of  equity,  is,  that  all  who  are 
bound  by  a  common  obligation  shall  stand 
relatively  to  one  another  in  that  state  of 
equality  in  regard  to  a  loss  or  payment, 
which  corresponds  with  the  equality  of  risk 
or  responsibility  which  rests  upon  thcni 
under  their  original  contract  or  liability. 
.  .  .  But  where  there  is  no  such  equality, 
the  right  of  contribution  tloes  not  exist." 

1.  See  Gardner  7\  Diederichs,  41  111.  15S: 
Young  7A  Williams,  17  Conn.  393;  DeclV> 
A  pp.  57  Pa.  St.  467;  Muniford  7*.  Brown, 
6  Covven  (N.  Y.),  475;  Leigh  v.  Dickeson, 
12  Q.  B.  D.  194;  Rogers  v.  MacKcnzic, 
4  Yes.  752. 

2.  Repairs.  —  One  tenant  in  commtMi 
can  compel  another  to  contribute  to  siu  h 
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(^)  Part  Owners  of  Ships.  —  Whenever  the  ship  is  reasonabi}' 
repaired  by  the  consent  of  all  the  owners,  for  the  common  benefit, 


.repairs  to  a  house  or  mill  belonging  to 
them,  as  are  necessary  to  its  preservation 
or  use.  Alexander  z/.Kiiison,  79  Ky.  148; 
Gardner  z;.  Diederichs,  41  111.  158;  Ander- 
.son  V.  Greble,  i  Ashm.  (Pa.)  136;  Beaty 
V.  Bordwell,  91  Pa.  St.  438;  Dcnman  v. 
I'rince,  40  Barb.  (N.  Y.|  217. 

See  also  Co.  Litt.  200,  b,  where  Lord 
(,'oke  says,  that  owners  are  "bound  pro 
bouo  publico^  to  maintain  houses  and  mills, 
which  are  for  the  habitation  and  use  of 
men." 

But  the  rule  does  not  extend  to  the  case 
of  fences  enclosing  wood  or  arable  lands. 
See  Lewis  Bowles'  Case,  i  r  Co.  79  b.,  82  b. ; 
Story  on  Partnership,  §  422;  Alexander?/. 
Ellison,  79  Ky.  148. 

A  tenant  in  common  is  liable  to  his  co- 
tenant  for  repairs  that  are  absolutely  neces- 
sary to  houses  and  mills  already  erected 
and  in  being,  which  fall  into  decay;  but 
the  rule  does  not  apply  to  woodland  or 
.irable  land.  Beaty  v.  Bordwell,  91  Pa.  St. 
438. 

In  this  case,  the  parties  had  purchased, 
and  held  as  tenants  in  common,  a  farm  con- 
taining eighty  acres.  Bordwell  had  the  pos- 
session thereof,  and  had  expended  money  in 
))ulling  and  removing  stumps,  and  claimed 
to  be  allowed  for  one-half  of  the  sum  so 
expended.  Held^  that  his  co-tenant  was 
not  liable. 

Baquoft  and  Sefusal  to  join  in  Bepairs. 
—  It  has  been  held,  however,  that  one  tenant 
in  common  cannot  recover  against  another 
for  repairs,  though  necessary  and  proper, 
iniless  he  has  requested  his  co-tenant  to  join 
in  the  repairs,  and  the  latter  has  refused. 
Mnmford  v.  Brown,  6  Cowen  (N.  Y.),  475; 
Taylor  V.  Baldwin,  10  Barb.  (N.  Y.)  582; 
I.)oane  v.  Badger,  12  Mass.  6^;  Stevens  7'. 
Thompson,  17  N.  H.  103;  Kidder  v.  Rix- 
tord.  16  Vt.  172. 

The  assent  of  a  co-tenant  to  necessary 
repairs  maybe  presumed  from  the  peculiar 
relation  of  the  parties,  some  of  whom  were 
non-residents,  and  the  beneficial  character 
of  the  acts  done.  Haven  v.  Mehlgarten, 
19  111.95. 

In  Louisiana,  joint  owners  must  con- 
tribute ratably  to  useful  expenses  incurred 
on  the  property  by  a  joint  owner  managing 
it,  when  they  have  made  no  opi)osition  to 
such  expenses.  Percy  v.  Millandon,  18 
Martin  (1^.),  616. 

In  Loring  v.  Bacon,  4  Mass.  575,  A. 
<»wned  a  room  on  the  lower  floor  of  a 
dwelling-house,  and  the  cellar  under  it ;  and 
f{.  owned  the  chamber  over  the  room,  and 
the  remainder  of  the  house.  The  roof  be- 
tnming  ruinous,  B.  made  the  necessary 
re  jiairs,  after  a  demand  upon  A.,  and  a  re- 


fusal to  join-  therein.  lidd^  that  A.  was 
not  liable  to  contribute  to  such  repairs,  as 
the  parties  had  distinct  dwelling-houses. 

Bnle  in  HaMacliuBetti.  —  In  M  assach  u- 
setts,  a  tenant  in  common  who  makes  ne- 
cessary repairs  upon  the  common  property 
without  the  consent  of  his  co-tenant  can- 
not maintain  an  action  at  law  against  him 
to  recover  contribution  for  the  cost  thereof. 
Calvert  t'.  Aldrich,  99  Mass.  74.  See  als^- 
Converse  7a  Ferre,  1 1  Mass.  i^it^. 

In  Calvert  v.  Aldrich,  99  Mass.  74,  Fos- 
tevy  y,,  says,  "  The  dithculty  in  the  way  of 
awarding  damages  in  favor  of  one  tenant 
in  common  against  his  co-tenant  for  neg- 
lecting to  repair,  is  that  both  parties  are 
equally  bound  to  make  the  repairs,  and 
neither  is  more  in  default  than  the  other 
for  a  failure  to  do  so.  Upon  a  review  of 
all  the  authorities,  we  can  find  no  instance 
in  England  or  this  country  in  which,  be- 
tween co-tenants,  an  action  at  law  of  anv 
kind  has  been  sustained,  either  for  contri- 
bution or  damages,  after  one  has  made 
needful  repairs  in  which  the  other  refused 
to  join." 

In  New  Hampshire,  Maine,  and  Massa- 
chusetts, the  repair  of  mills  is  regulated  bv 
statute.  See  Bellows  v.  Dewey,  9  N.  l-f. 
278;  Buck  V.  Spoftord,  31  Me.  34;  Carver 
V.  Miller,  4  Mass.  559. 

Improvemontf ■  —  A  tenant  in  common 
who  puts  improvements,  as  buildings,  etc., 
on  the  land,  is  not  entitled  to  charge  either 
the  land  or  his  co-tenant  with  the  value 
thereof  or  the  expense  incurred  in  making 
them.  Thurston  v.  Dickinson,  2  Rich.  Eq. 
(S.C.)  317;  Taylor  v.  Baldwin,  10  Barb. 
(N.Y.)  5S2 ;  Walter  v.  Greenwood,  29  Minn. 
87;  Stevens  v.  Thompson,  17  N.  H.  103; 
Crest  f.  Jack.  3  Watts  (Pa.),  238;  Dech's 
A  pp.  57  Pa.  St.  572;  Elrod  v.  Keller,  89 
Ind.  382 ;  Bazemore  %f.  Davis,  5^  Ga.  504 ; 
Drennen  v.  Walker,  21  Ark.  557. 

In  Thurston  v.  I)ickinson,  2  Rich.  Eq. 
(S.  C.)  317,  Chancellor  Johnson  said,  "  The 
general  rule  clearly  is,  that  if  one  of  sev- 
eral tenants  in  common  make  improve- 
ments on  the  common  property,  neither  the 
property  nor  his  co-tenants  are  chargeable 
with  their  value  or  the  expen.ses  incurred 
in  making  them.  ...  He  can,  at  any  mo- 
ment, obtain  a  severance,  and  use  his  own 
portion  as  he  may  think  fit;  and,  if  he  will 
ex])end  money  in  the  improvement  of  the 
common  property,  he  is  no  more  to  be 
favored  than  one  who  wilfully  spend^ 
money  in  improving  his  neighbor's  lands 
without  his  consent." 

In  Thompson  v.  Bostick,  I  McM.  Eq. 
(S.  C.)  75,  a  tenant  in  possession  erected  a 
cotton-gill  on  the  prcniise^.     Held^  that  hi> 
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and  one  part  owner  has  paid  for  the  expense  incurred,  he  can  call 
upon  the  others  for  contribution.^ 

(c)  Owners  of  Party-  Walls.  —  For  the  cases  in  which  contri- 
bution is  enforced  between  the  owners  of  party-walls,  see  note  2. 


a>-tenant  was  not  chargeable  with  any  por- 
tion of  its  value.  One  tenant  in  common 
lannot  be  made  liable  to  the  others  for  ex- 
pensive and  valuable  improvements,  which 
are  not  repairs  in  the  strict  sense  of  that 
term,  and  not  necessary  to  preserve  the 
jiremiscs  from  dilapidation  and  ruin,  and 
\<>  save  the  property,  in  the  .ibsence  of  an 
express  or  implied  contract  to  pay  for 
them.    Taylor  v,  Baldwin,  lo  Barb.  (N.  Y.) 

In  Walter  v.  Greenwood,  29  Minn.  87, 
i>ne  tenant  in  common  built  upon  the  com- 
mon property  a  frame-barn  of  the  value  of 
SIX  hundred  dollars,  and  sought  contribu 
lion  therefor  from  his  co-tenant,  who  had 
tnll  knowledge  of  its  construction,  and  made 
no  objection  thereto.  //*•/«/,  that  the  co- 
tenant  was  not  liable  for  any  portion  of  the 
tost  of  the  improvements.  See  also  Ste- 
vens z^.  Thompson,  17  N  H.  103;  Thurston 
:•-  Dickinson,  2  Rich.  Eq.  (S.  C.)  317 ;  Tay- 
lor V.  Baldwin,  10  Barb.  ( N.  Y.)  582. 

In  Crest  v.  Jack,  3  Watts  (Pa.),  238,  by 
permission  of  some  of  the  tenants  in  com- 
mon, a  house  was  erected  upon  the  common 
property.  Jack,  one  of  the  co-tenants,  did 
not  consent  to  the  erection  of  the  building, 
but  knew  of  its  being  built,  and  made  no 
objection  thereto.  Hcld^  that  he  was  not 
liable  for  his  pro])ortion  of  the  moneys  ex- 
pended in  building  the  house.  Ser^eant^ 
y.,  said,  *'One  joint  tenant,  or  tenant  in 
common,  cannot  erect  buildings  or  make 
improvements  on  the  common  property 
without  the  consent  of  the  rest,  and  then 
claim  to  hold  until  reimbursed  a  propor- 
tion of  the  moneys  expended  ;  nor  can  he 
authorize  this  to  be  done  by  a  third  person. 
If  he  desires  to  improve  without  asking 
the  assent  of  a  co-proi)rietor,  his  course  is 
to  have  his  share  set  off  by  partition,  and 
!o  deal  with  that  as  he  may  see  proper." 

Where  a  co-tenant  has  assented  to  the 
improvements,  or  authorized  them  to  be 
made,  he  is  liable  to  account  for  his  pro 
rata  share  of  the  cost  thereof.  Baird  v. 
lackson.  98  111.  78 ;  Prentice  v.  Janjiscn,  79 
\.  Y.  478;  Houston  V,  McCluney,  8  W. 
Va.  135. 

Paititton  where  Improvementa  have 
been  made.  —  A  tenant  in  common  of  larfd, 
who  has  erected  thereon  a  house  without 
the  knowledge  or  consent  of  his  co-tenant, 
i>  not  entitled  to  have  partition  made  of 
the  land  without  the  house,  and  to  have 
that  part  of  the  land  on  which  the  house 
>r.Tnds  set  off  to  him.  Husband  ?'.  Aldrich, 
13;   Mas>.   317.      S<  f,    however.    Dean   7*. 


0*!Vfeara,  47  111.  120,  where  it  is  held  that 
in  a  suit  for  i)artition  of  lands,  where  im- 
provements had  been  made  by  one  tenant 
in  common,  the  court  should  direct  in  mjflv- 
ing  partition,  that  the  portion  imi)roved  l)e 
assigned  to  the  one  making  such  improve- 
ments, without  taking  into  consideration 
the  value  of  the  improvements.  And  in 
case  such  division  cannot  be  made,  the 
court  will  so  apportion  the  purchase- 
money  as  to  give  to  such  tenant  in  com- 
mon the  increased  valae  of  the  property 
derived  from  the  improvements,  besides  his 
pro  rata  interest  in  the  land.  .See  also 
Louvalle  v.  Menard,  1  Oilman  (111.),  39; 
Kurtz  V.  Hilner,  55  III.  514;  Borah  v. 
Archer,  7  Dana  (Ky.),  176. 

Taxes  and  Encumbrances. —  A  co-tenant 
who  pays  taxes,  or  removes  encumbrances, 
is  entitled  to  be  reimbursed.  Weare  v. 
Van  Meter,  42  Iowa,  128;  Wilton  v.  Taz- 
well,  86  III.  29;  Allen  v.  Poole,  54  Miss. 
323;  Davidson  v.  Wallace,  53  Miss.  475. 

In  Wilton  iV.Tazvvcll,  86  III.  29, one  tenant 
in  common  of  lands  subject  to  a  widow's 
dower  and  homestead  rights,  procurf  d  their 
release  at  a  reasonable  price.  //tVr/,  that 
he  was  entitled  to  contribution  from  his 
co-tenant,  who  had  received  the  l>enefit  of 
the  release. 

1.  Story  on  Partnership,  §  419;  .Starbuck 
V.  Shaw,  10  Gray  (Mass.), 492  ;  Shechan  v. 
Dalrymple,  19  Mich.  239. 

But  in  the  absence  of  any  agreement  be- 
tween the  owners,  express  or  implied,  sanc- 
tioning such  repairs,  no  right  of  contribution 
exists  m  favor  of  the  owner,  who  has  paid 
for  the  same.  Story  on  Partnership,  §  421  ;  / 
Curling  7'.  Robertson,  7  Man.  &  G.  336; 
Brodie'7'.  Howard,  17  C.  B.  (84  E.  C.  L ) 
T09;  Hardy  7'.  Sproule,  31  Me.  71;  Pentz 
7'.  Clarke,  41  Md.  327  ;  Stedman  v.  Feidler, 
20  N.  Y.  437. 

Story,  however,  in  his  work  on  Partner- 
ship, §  423,  considers  this  doctrine  of  doubt- 
ful proprietv.  And  see  Sheehan  v.  Dal- 
rymple, 19  Mich.  239,  where  it  was  held, 
that  joint  owners  of  a  vessel  are  b<3und  to 
pay  each  his  own  share  of  the  expense  of 
repairs;  and,  without  clear  evidence  of  a 
special  agreement  to  the  contrary,  the  law 
will  imply  a  promise  by  one  owner  to  re- 
pay to  the  other  any  sum  paid  by  th6  latter 
bevond  his  half  of  such  repairs. 

2.  Party-Walls. —  Where  a  party-wall 
becomes  ruinous  and  unsafe,  and  incapable 
of  being  repaired,  and  is  rtl)inlt  by  one  ol 
the  owners,  the  other  may  bujiompelkd  to 
cnntribute  ratably  to  the  (  vpcnsr  of  tlu-  new 
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(rf)  General  Average.  —  In  case  of  a  general  average   loss,  a 
claim  for  contribution  arises.* 


wall. 
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Campbell  v.  Mesier,  4  Johns.  Ch. 


that  the  plaintiff  was  so  acting  with  that 
expectation,  and   allowed  him  so  to  act 

in  this  case,  Chancellor  Kent  said,  "The  without  objection,  then  the  jury  might  in- 
parties  had  equality  of  right  and  interest  £er  a  promise  on  the  part  of  the  defendant 
in  the  party-wall,  and  it  became  absolutely  to  pay  the  plaintiff."  Heldy  that  this  in- 
ngcessary  to  have  it  rebuilt.  It  was  for  the  struction  was  not  erroneous, 
equal  benefit  of  the  owners  of  both  houses.  Where,  under  a  parol  agreement  l^etween 
and  the  plaintiff  ought  not  to  be  left  to  two  adjoining  owners  to  jointly  build  a 
bear  the  whole  burthen.  The  inconvenience  party-wall,  the  parties  have  gone  on  and 
of  the  repair  was  inevitable,  and  as  small  built  a  portion  of  the  wall,  one  party,  who 
and  as  temporary  as  the  nature  of  the  case  has  prepared  his  materials  and  planned  his 
ad^iitted.  ...  1  am  very  forcibly  struck  building,  relying  upon  the  performance  of 
with  the  equity  of  the  demand.  The  houses  the  contract,  may,  after  notice  to  the  other, 
on  each  side  of  the  lot  were  old  and  almost  complete  the  wall,  and  recover  of  him  one- 
untenable  ;  and  it  would  be  the  height  of  half  of  the  expense.  Rindge  v.  Baker,  57 
injustice  to  deny  to  the  plaintiff  the  right  N.  Y.  209. 

of  pulling  down  such  a  common  wall,  and  of  Additions  to  Party-WaU  used  by  Co-Own- 
erecting  a  new  one  suitable  to  the  value  of  er.  —  In  Sanders  v.  Martin,  2  Lea  (Tenn.), 
the  lot,  in  the  most  crowded  part  of  a  com-  213;  s.  c,  31  Am.  Rep.  598,  the  plaintiff 
mercial  city.  It  would  be  equally  unjust  extended  the  party-wall  above  and  below 
to  oblige  him  to  do  it  at  his  exclusive  ex-  for  his  own  convenience,  with  the  consent 
pense,  when  the  lot  of  the  defendant  was  of  the  defendant,  the  owner  of  the  adjoin- 
equally  benefited  by  the  erection,  and  much  ing  lot,  who  used  the  extension  by  improve- 
enhanced  in  value."  The  chancellor  was  ments  on  his  lot.  //^/</,-that  the  plaintiff 
of  the  opinion,  however,  that  the  defendant  was  entitled  to  contribution  from  the  co- 
was  not  bound  to  contribute  to  building  the  owner,  who  was  liable  for  one-half  of  the 
new  wall  higher  than  the  old ;  nor,  if  mate-  value  of  the  additions  at  the  time  they  were 
rials  of  a  different  and  unusual  kind  were  actually  used  by  him.  Cooper^  J.,  said,  **  If 
used,  was  he  bound  to  pay  any  part  of  the  one  owner  can  rebuild  a  party-wall  which 
extra  expense.  has  l^ecome  dangerous,  and  compel  contri- 

In  Sherred  ?'.  Cisco,  4  Sandf.  (N.  Y.)  bution,  it  is  clearly  upon  the  equitable  and 

480,  a  party-wall,  built  at  the  joint  expense,  moral  principle  that  the  expenditure  is  for 

was  destroyed  by  fire.     The  owner  of  one  the  benefit  of  both,  and  that  the  right  of 


of  the  two  lots  upon  which  it  stood,  pro- 
ceeded, without  the  agreement  or  concur- 
rence of  the  owner  of  the  other  lot,  to  build 
a  new  wall  on  the  site  of  the  old.  The 
owner  of  the  other  lot  subsequently  built 


easement  is  a  sufficient  basis  upon  which 
to  justify  interference  and  raise  an  implied 
contract'.     The  same  basis  exists  where  a 
wall  is  added  to  and  actually  u«»ed.** 
Sestrnction  by  Fire —  In  case  a  party- 


on  his  lot,  and  rested  his  beams  on  the  new  wall  is  destroyed  bv  fire,  there  is  no  implied 

wall      Hcldy  thai  he  was  not  liable  to  con-  obligation  to  contribute  towards  rebuilding 

tribute  to  the  owner  of  the  adjoining  lot  any  it.     A utomarchi*s  Executor  z'.  Russell,  63 

portion  of  the  expense  of   erecting  sucn  Ala.  356;  s.  c,  35  Am.  Rep.  40;  .Sherre(l 

wall.      .See   also   Partridge  v.  Gilbert,   15  7'.   Cisco,  4   Sandf.   (N.    Y.)  489;   List   r*. 

N.  Y.  601.  Hornbrook,  2  W.  Va.  340;  Orman  v.  Day, 

Where  the  party-wall  is  expressly  built  5  Fla.  385. 


for  the  use  of  two  buildings  erected  at  the 
same  time,  without  any  express  agreement 
as  to  who  should  pay  for  the  wall,  the  owner 


Where  houses  having  a  party-wall  arc 
accidentally  destroyed  by  fire,  leaving  the 
wall  standing,  the  easement  in  the  wall 
who  builds  and  pays  for  it  is  entitled  to  ceases,  and  either  owner  may  dispose  as 
contribution  from  the  other  for  his  propor-  he  pleases  of  the  part  on  his  ground.  Hoff- 
tion  of  the  cost  thereof.  Huck  v.  Flentye,  man  v,  Kuhn,  57  Miss.  746;  s.  c,  34  Am. 
80111.258.  Rep.  491. 

In  Day  7'.  Caton,  IF9  Mass.  513;  s.  c,  20  If  one  adjacent  proprietor  rebuilds  on 
Am.  Rep.  347,  plaintiff  sued  to  recover  the  the  same  foundation,  he  cannot  compel  a 
value  of  one-half  of  a  brick  party-wall  built  purchaser  from  the  other  proprietor  to  con- 
by  him,  partly  on  his  estate,  and  partly  on  tribute  to  the  cost  of  the  wall,  or  make 
that  of  the  defendant.  The  court  instruct-  compensation  for  using  it  in  the  subsequent 
ed  the  jury  as  follows:  "If  the  jury  find  erection  of  a  building  on  the  adjacent  lot. 
that  the  plaintiff  undertook  and  comi)lcted  Automarchi's  Executor  v.  Russell,  63  Ala. 
the  building  of  the  wall  with  the  expccta-    356. 

tion  that  the  defendant  would  pay  him  for        1.  The  Toledo,  etc.,  Co.  v.  Speares,  16 
it,  and  the  defendant  had  reason  tf)  know    Ind.    52 ;    Munck   v.    Holmes,   25   Pa.   St. 
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166;  Bevan  v.  Bank  of  U.  S.,  4  Whart.  and  afterwards  sells  one  of  the  remaininu 

(Pa.)  301.  tracts  to  B.,  who  has  notice  of  the  circuni- 

General  average  in  maritime  law  is  a  stances,  if  B.'s  tract  is  taken  in  execution, 

contribution  made  by  the  owners  of  a  ves-  and  the  judgment  satisfied  by  the  sale  of  it, 

sel  and  cargo,  and  all  concerned  in  the  B.  cannot  maintain  assumpsit  on  an  implied 

success  of  her  voyage,  towards  a  loss  sus-  promise  against  A.  for  contribution.   Nailer 

tained  by  some  of  the  parties  interested,  v.  Stanley,  10  S.  &  R.  (Pa.)  450.    See  also 

for  the  benefit  of  all.     Wilson  v.  Cross,  y^  Cowden's   Est.   i    Pa.   St.   267 ;   Jones  v. 

Cal.  60.  Myrick,  8  Gratt.  (Va.)  180 ;  Hunt  v,  Mans^ 

When  it  becomes  necessary  for  the  gen-  field,  31  Conn.  488;  Cooper  v,  Bigby,  13 

eral  safety  to  make  a  jettison,  or  other  Mich.  46^ 

sacrifice  of  a  part  of  the  interest  at  risk,  Heirs,  Deviieei,  and  Legatees.  ~  An  heir 

the  loss  must  be  made  good  by  contribu-  who  has  paid  the  debts  of   his  ancestor, 

lion,  to  be  assessed  upon  what  is  saved  of  after  a  deficiency  in  the  personal,  assets,  is 

ship,  cargo»  and  freight.     Phillips  on  Ins.  entitled  to  contribution  from   his  co-heirs 

§  1279.  o"^  o^  ^^  estate  descended  to  them.    Tay- 

** General   average    contribution,"    says  \ox  v.  Taylor,  8  B.  Mon.  (Ky.)  419;  s.  c, 

Mr.  Justice  Clifford  in  "  Star  of  Hope,"  9  48  Am.  Dec.  400;  Schermerhornt/.  Barhvdt, 

Wall.  (U.  S.)  203,  22^,  "  is  defined  to  be  a  9  Paice  (N.  Y.),  28. 

contribution   by  all  the  parties  in   a  sea  If  the  portion  of  one  heir  has  been  taken 

adventure  to  make  good  the  loss  sustained  to  pay  the  debt  of  the  ancestor,  he  is  enii- 

by  one  of  their  number  on  account  of  sac-  tied   to    contribution    from    his    co-heirs, 

rifices  voluntarily  made  of  part  of  the  ship  Clowes  v,  Dickenson,  5  Johns.  Ch.  (N.  Y.) 

or  cargo,  to  save  the  residue  and  the  lives  235. 

of  those  on  board  from  an  impending  peril,  Where  one  specific  legacy,  upon  a  dc(i 

or  for  extraordinary  expenses  necessarily  ciency  of  assets,  is  applied  to  the  payment 

incurred  by  one  or  more  of  the  parties  for  of   debts,  other  specific  legatees  will   be 

the  general   benefit   of    all    the   interests  compelled  to  contribute.     Snow  z^.  Galium. 

embarked  in  the  enterprise."  i  Desaus  (S.  C.)  543. 

There  are  three  essentials,  without  all  of  If  specific  legacies  have  been  applied  to 

which  there  can  be  no  claim  for  general  the  paymein  of  specialty  debts,  th*;  specific 

average.    There  must  be  a  common  danger,  legatees  are  entitled  to  contribution  against 

a  voluntary  loss,  and  a  saving* thereby  of  the  devisees  of  the  real  estate;  but  when 

the  imperilled  property,  —  in  other  words,  applied  to  the  payment  of  simple  contract 

the  sacrifice  must  be  voluntary,  necessary,  debts,  no  right  of  contribution  exists  against 

and  successful.     See   1   Parsons  on  Mari-  the  devisees  of  the  real  estate.    Chase  v. 

time    Law,   288;    Barnard   v,   Adams,    10  Lockerman,  11    Gill  &  John.   (Md.)  185: 

Howard    (U.   S.),   270,   303;    The    **Con-  s.  c,  35  Am.  Dec.  277. 

gress,"  I  Biss.  (C.  C.)  42;  "Star  of  Hope,"  Where  the  personal  estate  and  proceeds 

9  Wall.  (U.  S.)  203.  of  real  estate,  out  of  which  the  debts  and 

Terre  Tenants.  —  Where  there   are  sev-  pecuniary  legacies  are  to   be   paid,  prove 

eral  purchasers  in  succession  at  different  insufficient,  the  general  pecuniary  legatees 

times  of  parts  of  a  tract  of  land  bound  by  cannot   compel  contribution  from   specific 

a  judgment,  there  is  no  equality,  and  no  devisees  to  equalize  the  loss  arising  from 

case   for   contribution    between   the    pur-  the   deficiency.    Glass   z\  Dunn,  17  Ohio 

chasers.     Clowes  v.  Dickenson,  5  Johns.  St.  413. 

Ch.  (N.  Y.)  235,  241 ;  Lock  v.  Fulford,  52  Specific  devisees   can  compel  contribu - 

HI.  166;   Carv  V.  Folsom,   14  Ohio,  365;  tion  from  each  other  where  the  land  devised 

Holden  v.  F*ike.  24   Me.  427;   Brown  v.  to   either  is   taken  for  payment  of  debts 

Simons,  44  N   H.  475.  which  are  not  charged,  or  secured  by  mort- 

If  the  debtor  sells   a  portion   of  land  gage  or  other  lien,  upon  the  same.    Glas> 

•x>und  by  a  judgment,  the  remaining  land  v,  Dunn,  17  Ohio  St.  413. 

in  the  hands  of  the  debtor,  or  his  heir  or  Where  the   executor   has   in   his  hand> 

vendee,  must  fiist  be  proceeded  against  by  funds  sufficient  to  pay  all  the  legacies,  and, 

the  judgment  creditor,  before  the  land  of  after  paying  some  of  them,  squanders  or 

the  prior  purchaser  can  be  levied  on.     Per  misapplies  the  residue  of  the  fund,  the  un- 

A-r^-iw/,  y.,  in  Taylor's  Executors  J*.  Maris,  paid  legatees  cannot  resort  to  the  others 

Rawle  (Pa.),  55.    See  also  Nailer  v.  Stan-  for   contribution.     Sims  7a  Sims,  2  Stock. 

y,  10S.&  R.  {Pa.)4So;  Clowes  z/.  Dicken-  (N".  J.)  158.     See  also  Peeples  v.  Horton. 

son,  5  Johns.  Ch.  (N.  Y.)  235;   Sir  Wm.  39  Miss.  406. 

Harlirt's  Case,  3  Co.  11.  See  generally,  Thomas  v.  Thomas,  2  C. 

If  one  owning  several   tracts   of  land,  E.  Green.  (N.  J.)  356;  ///  re  Moulton,  4S 

bound  by  a  judgment  against   him,  sells  Cal   I9[  ;  Livingston  t/.  Livingston,  3  Johns. 

one  tract  to  A.,  the  reniaming  tract  being  Ch.  (N.  Y.)   148;  Graham  v.  Dickinson,  3 

more  than  sufficient  to  pay  tne  judgment.  Barb.  Ch.  (N.  Y.)  169. 
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6.  Between  Wrong-Doers.  —  The  general  rule  is,  that  no  right  of 
contribution  exists  between  Nwrong-doers.*     But  the  rule  is  con- 


1.  Merryweather  v,  Nixan,  8  T.  R.  iS6; 
Colburn  v.  Fatmorc,  4  Cr.  M.  &  R.  73; 
I'earson  %'.  Skelton,  i  M.  &  VV.  504;  Min- 
nis  eA  Johnson,  i  Duv.  (Ky.)  171 ;  Nichols 
7'.  Nowling,  82  Ind.  488 ;  Cumpston  v.  Lam- 
i)crt,  18  Ohio,  81 ;  s.  c,  51  Am.  Dec.  442; 
llcrr  V,  Barber,  2  Mackey  (D.  C),  545; 
jVrcy  7-.  Clary,  32  Md.  245;  Coventry  v, 
IJarton,  17  Johns.  (N.  Y.)  142;  s.  c,  8  Am. 
JJer.  376 ;  Miller  z^.  Kenton,  1 1  Paige  (N'.  Y,), 
18;  Wehle  V.  Haviland,  42  How.  Pr.. 
<N.  Y.)  399;  Selz7'.  Unna,6  Wall.  (U.  S.) 
327.  One  wrongdoer  cannot  maintain  an 
action  for  contribution  against  another,  al- 
though he  may  have  been  compelled  to 
l)uy  all  of  the  damages  arising  from  the 
ion  committed  by  both.  Hunt  v.  Lane,  9 
Ind.  248;  Churchill  v.  Holt,  131  Mass.  67. 

A  statute  imposed  upon  each  trustee  of 
\  manufacturing  company  the  duty  of  mak- 
ing a  report  of  its  capital,  etc.,  and  made 
the  trustees  jointly  and  severally  liable  for 
its  debts  for  neglecting  to  file  the  report 
mentioned.  The  plaintiff,  one  of  the  trus- 
tees, alleging  that  he  had  discharged  certain 
debts  of  the  company  for  which  the  statute 
had  made  all  the  trustees  personally  liable, 
in  consequence  of  their  neglect  brought  an 
action  for  contribution  against  the  other 
uustees.  Ileld^  that  plaintiff  was  a  wrong- 
<lc)cr,  and  could  not  recover.  Andrews  v. 
Murray.  33  Harb.  (N.  Y.)  354.  See,  how- 
ever, Nickerson  v.  \V heeler,  118  Mass. 
295,  where  it  was  held  that  if  the  property 
<>i  the  president  of  a  manufacturing  corjjora- 
tion  is  taken  in  satisfaction  of  an  execution 
issued  on  a  decree  in  equity  against  him- 
>cir  and  the  other  officers  by  which  they 
arc  decreed  to  be  personally  liable  to  a 
creditor  of  the  corix)ration  tor  neglect  to 
nle  the  certificate  recjuired  by  statute,  he 
n>ay  maintain  a  bill  in  e(|uity  against  the 
«jther  otticers  for  contribution.  Sec  also 
A  spin  wall  v.  Sacchi,  57  N.  Y. 

In  Rend  v.  Chicago,  etc..  Railway  Co.,  8 
IJradwell  (111.),  517,  plaintiff  having  been 
obliged  to  pay  a  judgment  recovered  against 
it  tor  an  injury  to  one  of  its  passengers 
■  .lused  by  a* collision  between  a  loaded 
wagon  of  defendant's  and  one  of  plaintirt's 
horse-cars,  brought  suit  against  defendants 
t(»r  contribution  for  the  damages  so  paid. 
Ilcliiy  that  if  the  injury  was  the  result  of 
J  he  jr)int  negligence  of  both  parties,  plaintiff 
<  ould  not  recover. 

In  Cumpston  v.  Lambert,  18  Ohio,  81, 
defendant  was  a  justice  of  the  peace,  and 
IS  such,  had  called  upon  the  plaintiff  to 
is>i.st  huTi  in  arresting  one  Williain  Razor, 
and  ])romise<l  to  iiuleuuiify  him  for  so 
'iuini;.  The  airt>t  was  afterward^  held  to 
('C   imlav.fiil.  aiifl    jii'lL:ni(.nl  \\a>   ic<.ovtrc<l 


against  the  plaintiff  therefor,  which  he  paid, 
and  brought  suit  on  the  contract  of  in- 
demnity. Held^  that  plaintiff  could  not 
recover.  Compare'  ]2.zo\i^  v.  Pollard,  10 
Cush.  (Mass.)  287. 

In  Spalding  v.  Oakes,  42  Vl.  343,  the 
plaintiff  and  the  defendant  were  the  joint 
owners  of  a  vicious  ram,  whose  propensity 
to  butt  was  known  to  both  parlies.  The 
animal  was  kept  for  the  separate  use  of 
both:  each  having  the  immediate  charge 
of  him,  from  time  to  time,  as  occasion 
required.  While  being  kept  by  the  de- 
fendant, on  his  farm,  with  plaintiff's  assent, 
the  ram,  in  consequeirce  of  not  being  prop- 
erly restrained,  committed  an  act  of  vio- 
lence, for  which  an  action  was  brought,  and 
a  judgment  recovered  against  both  owners 
for  the  damages.  The  plaintiff,  having 
paid  the  judgment,  brought  suit  for  con- 
tribution against  the  defendant.  Held,  that 
both  parties  had  neglected  their  duty  to 
restrain  the  animal,  and  were  wrong-doers 
between  whom  there  could  be  no  contribu- 
tion. 

If  a  person  leaves  a  hatchway  in  the 
sidewalk  connected  with  his  premises  in 
an  unsafe  condition,  so  that  an  injury  to  a 
traveller  or>  the  street  is  liable  to  happen 
in  consccjuence  of  it,  and  another  person 
so  interferes  with  the  hatchway  as  to  cause 
it  to  be  more  dangerous,  and  a  traveller  is 
injured  by  the  hatchway,  the  occupant  ol 
the  premises  is  ///  pari  delicto  with  the 
other  person  and  cannot  recover  contribu- 
tion of  him,  if  compelled  to  pay  damages 
recovered  in  an  action  by  the  injured  per- 
son.    Churchill  v.  Holt,  131  Mass.  67. 

In  Atkins  v.  Johnson,  43  Vt.  78,  plaintiff 
was  the  publisher  of  a  newspaper,  and 
brought  suit  upon  an  agreement  in  writing 
made  by  defendant,  that,  if  plaintiff  would 
publish  m  his  newspaper  an  article  entitled 
*' A  Jack  at  All  Trades  exposed,"  the  de- 
fendant would  save  him  harmless  from  the 
consequence  thereof.  The  article  proved 
to  be  a  libel ;  and  a  judgment  was  recovered 
against  plaintiff  for  the  publication  thereof, 
which  he  was  obliged  to  pay.  Heid^  that 
the  parties  were  joint  wrong-doers,  and 
that  the  agreement  could  not  be  enforced. 
Picrpoftt,  C.  y.,  said, "  In  this  case,  both  these 
parlies  knew  that  they  were  arranging  for, 
and  cf)nsummaling,  an  illegal  act,  one  that 
subjects  them  to  legal  liability,  hoping,  to 
be  sure,  that  they  might  defend  it;  but  the 
plaintiff,  fearing  they  might  not  be  able  to 
do  so,  sought  to  protect  himself  from  the 
consequences,  by  taking  a  contract  of  in- 
demnity from  the  defendant.  To  sav,  under 
such  circumstances,  that  these  parties  were 
not  i<»int  wrong  (locr>,  within  the  full  spirit 
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fined  to  cases  where  the  person  seeking  redress  knew,  or  must  be 
presumed  to  have  known,  that  the  act  was  unlawful^ 


and  meaning  of  the  general  rule,  would  5e 
an  entire  perversion  of  the  plainest  and 
simplest  proposition.  This  being  so,  the 
law  will  not  interfere  in  aid  of  either.  It 
will  not  inquire  which  of  the  two  are  most 
in  the  wrong,  with  a  view  of  adjusting  the 
equities  between  them ;  but,  regarding  both 
as  having  been  understandingly  engaged  in 
a  violation  of  the  law,  it  wi.l  leave  them  as 
it  finds  them,  to  adjust  their  differences 
between  themselves  as  they  best  may." 

In  Shackell  v.  Rosier,  29  Com.  L.  438; 
s.  c,  2  King.  (N.  C.)  234,  the  plaintiff,  at 
the  request  of  defendant,  published  in  his 
newspaper  an  article  libellous  on  its  face, 
but  which  the  defendant  assured  him  was 
true.  The  party  aggrieved  having  brought 
an  action  against  plaintiff  for  the  libel,  the 
defendant  thereupon  promised  him  that,  if 
he  would  defend  the  suit,  he,  the  defendant, 
would  indemnify  him  for  all  costs  and 
<iamages.  A  recovery  was  had  in  that  suit, 
and  plaintiff  sued  for  the  mdemnity.  There 
was  a  verdict  for  the  plaintiff,  which  the 
court  set  aside,  Bosanquct^  J.,  observing 
that  "the  act  done  by  the  plaintiff  here  was 
unlawful  within  his  own  knowledge." 

1.  A  damson  r.  Jervis,  4  Bing.  72  ;  Wool- 
ey  V.  Batte,  2  Car.  &  F.  417 ,  Pearson  v. 
Skelton,  i  M.  &  W.  504;  Jacobs  z-.  Pollard, 
10  Cush.  (Mass.)  2S7 ;  s.  c,  57  Am.  Dec. 
105;  Bailey  v.  Bussing,  28  Conn.  455; 
Moore  v,  Appleton,  26  Ala.  633;  Achcson 
V.  Miller.  2  Ohio  St.  203;  s.  c,  59  Am.  Doc. 
663;  Goldsborough  v.  Darst,  9  Brad.  (III). 
205;  Sherner  v.  Spear,  92  N.  C.  148;  Hor- 
bach  V.  Elder,  18  Pa.  St.  33;  Armstrong 
Co.  V.  Clarion  Co.,  66  Pa.  St.  218. 

It  has  been  said  that  the  test  for  deter- 
mining whether  there  shall  be  contribution 
between  wrong-doers  is  the  common-sense 
rule,  "  namely,  that  when  parlies  think  they 
are  doing  a  legal  and  proper  act,  contribu- 
tion will  be  had;  but  when  the  parties  are 
conscious  of  doing  a  wrong,  courts  will  not 
interfere."  Per  CahhuelltJ.^  in  .Acheson  7/. 
Miller.  2  Ohio  St.  203;  s.  c,  59  Am.  Dec. 
663.  See  also  Grund  v.  Van  Vleck,  69 
111.  479;  Ives  7'.  Jones,  3  Ired.  L.  (N.  C.) 
538.  The  true  rule,  however,  seems  to  be, 
that  where  there  has  been  an  intentional 
violation  of  law,  or  where  the .  wrong- 
doer is  presumed  to  have  known  that  the 
act  was  unlawful,  no  right  of  contribution 
exists.  Barley  v.  Bussing,  28  Cojm.  455; 
Moore  v,  Appleton,  26  Ala.  633;  Jacobs  v. 
Pollard,  10  Cush.  (Mass.)  287 ;  s.  c,  57  Am. 
Dec.  105;  Armstrong  Co.,  z/.  Clarion  Co., 
66  Pa,  .St.  218;  Adamson  v.  Jervis,  4  Hing. 
66,  73;  Betts  V.  Gibbons,  2  Ad.  &  Ell.  57, 

74. 

In  Jacobs  7/.  Pollard,   10  Cush.  (Mass.) 


287,  the  plaintiff  seized  certain  cattle  while 
alleged  to  be  damage-feasant,  and  delivered 
them  to  the  defendant  as  field-driver,  who, 
at  plaintiff's  request,  sold  them  at  auction, 
and  received  the*  proceeds.  The  proceed- 
ings were  irregular,  and  the  owner  of  the 
cattle  recovered  judgment  against  both 
parties  as  joint  trespassers,  and  plaintiff  wa> 
obliged  to  pay  the  judgment.  Hcld^  that 
the  parties  having  acted  in  good  faith  in 
making  the  seizure,  the  plaintiff  was  en- 
titled to  recover  of  defendant  the  money 
received  for  the  sale  of  the  cattle. 

Biii^elou;  J.,  said,  *'  No  one  can  be  per- 
mitted to  relieve  himself  from  the  conse- 
quences of  having  intentionally  committed 
an  unlawful  act,  by  seekmg  an  indemnity 
or  contribution  from  those  with  whom,  or 
by  whose  authority,  such  unlawful  act  was 
committed.  But  justice  and  sound  policy, 
uj^on  which  this  salutary  rule  is  founded, 
alike  require  that  it  should  not  l>e  extended 
to  cases  where  parties  have  acted  in  good 
faith,  without  any  unlawful  design,  or  for 
the  purpose  of  asserting  a  riglit  in  them- 
selves or  others,  although  they. may  have 
thereby  infringed  upon  the  legal  rights  nl 
third  persons.  It  is  only  when  a  |)ersoM 
knows,  or  must  be  presumed  to  know,  that 
his  act  was  unlawful,  that  the  law  will  re- 
fuse to  aid  him  in  seeking  an  indemnity  or 
contribution.  It  is  the  unlawful  intention 
to  violate  another's  rights,  or  a  wilful  igno- 
rance and  disregard  of  those  rights,  which 
dei")rives  a  party  of  his  legal  remedy  in  snt  )i 
cases." 

Wron^-Doers  by  Inference  of  law.—  In 
Pearson  v.  Skelton,  i  M.  «S:  \V.  504,  ont 
stage-proprietor,  who  had  been  sued  for  th( 
negligence  of  a  driver,  and  damages  h.ul 
been  recovered  against  hin\,  which  he  had 
paid,  sought  contribution*  from  another  01 
the  proprietors.  Jleld,  that  the  rule  thai 
no  contribution  exists  between  tort-feasors, 
does  not  a|)ply  to  a  case  where  the  part\ 
seeking  contribution  was  a  tort-feasor  only 
by  inference  of  law,  but  is  confined  t<» 
cases  where  it  must  be  jncsumed  that  thr 
party  knew  he  was  committing  an  unlawful 
act. 

A  traveller,  passing  over  a  bridge  which 
was  maintainable  by  two  counties,  was  in- 
jured by  its  breaking  down.  He  recovered 
damages  in  an  action  for  negligence  against 
one  of  the  counties.  Helii^  that  count\ 
might  recover  contribution  from  the  othei. 
Armstrong  Co.  v.  Clarion  Co.,  66  Pa.  Si. 
218. 

Rule  where  the  Parties  are  no»:  In  Pari 
Delicto.  —  Where  the  parties  are  not  /;/ 
p<}ri  iic'lictn,  and  one  is  comixlled  to  pay 
the  rlain:igcs,  he  ninv  >^ue  the  other  for  con- 
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tribution.    Thus,  in  Lowell  v.  Boston  &  T..  Tlorbach  v.  Elder,  i8  Pa.  St.  33;  Bailey  v, 

K.  R.,  23  Pick.  (Mass.)  24;  s.  c,  34  Am.  Bussing,  28  Conn.  455. 
I^ec.  33,  the  defendants,  in  constructing  a       In  VVooley  v.  Batte,  2  Car.  &  P.  417,  pne 

railroad  from  Boston  to  Lowell,  had  occa-  stage  proprietor  having  been  sued  for  an 

sion  to  make  excavations  in   one   of  the  injury  to  a   passenger  through  the   negli- 

highways  in  Lowell,  which  plaintiffs  were  gence  of  the  driver,  and  having  paid  the 

bound  to  keep  in  repair,  whereby  it  became  damages,  was  allowed  to  recover  contribu- 

nccessary  to  place  barriers  across  the  high-  tion  from  his  co-proprietor,  upon  proving 

way  for  the  protection  of  travellers.     The  that  he  was  not   personally  present  when 

defendants  afterwards  removed  the  barriers,  the   accident   happened.     So,  in  Bailey  z'. 

and  neglected  to  replace  them,  so  that  two  Bussing,  28   Conn.  455,  a  judgment   was 

persons,  driving  along  the  highway  in  the  recovered  against  three  defendants,  jointly 

night-time,  were  precipitated  into  the  deep  interested  in  the  running  of  a  stage,  for  an 

cut  made  by  defendants,  and  greatly  injured,  injury  caused  to  a  traveller  upon  the  road 

and  on  account  thereof   recovered  double  by  the  negligence  of  one  of  the  defendants, 

damages  against  the  plaintiffs,  which  they  who  was  driving.    One  of  the  other  defend- 

were   compelled   to   pay.     //M/,   that   the  ants    was    comi>elled    to    pay    the    whole 

plaintiffs  were  entitled  to  contribution  from  amount  of  the  judgment,  and  brought  an 

defendants  to  the  extent  of  single  damages,  action  against  the  defendant  whose  negli- 

for  the  loss  suffered  by  the  fault  of  defend  gence  had  caused  the  injury  for  contribu- 

ants'  servants.  tion.     IJeUi^  that   plaintiff  was  entitled  to 

Wilde^  7.,  said,  "  Our  law  docs  not,  m  recover.      EUsxoorth^   y.,   observed,   **  We 

every  case,  disallow  an  action,  by  one  wrong-  must  look  for  personal  participation,  per- 

docr  against  another,  to  recover  damages  sonal  culpability,  personal  knowledge.     If 

incurred    in    consequence    of    their   joint  we  do  not  find   these   circumstances,  but 

offence.     The  rule  \%  in  pan  delicto  potior  perceive  only  a  liability  in  the  eye  of  the 

€st  conditio  defendentis.     If  the  parties  are  law,  growing  out  of  a  mere  relation  to  the 

not  equally  criminal,  the   principal   delin-  perpetrator  of  the  wrong,  the   maxim   of 

<|uent  may  be  held  responsible  to  his  co-  law  that  there  is  no  contribution  among 

delinffuent  for  dannages  incurred  by  their  wrong-doers  is  not  to  be  applied." 
joint   offence.     In   respect   to  offences   in        Where  the  defendant,  without   the  per- 

which  is  involved  any  moral  delinquency  mission   of  the   plaintiff,  attached  to  the 

or  turpitude,  all  parties  are  deemed  equally  plaintiff's  chimney  a  telegraph-wire,  which 

guilty,  and  courts  will  not  inquire  into  their  rendered  it  unsafe,  and  ultimately  caused 

relative  guilt.     But  where   the  offence   is  it  to  fall  and  injure  a  horse  and  wagon  then' 

merely  malum  prohibitum^  and  is  in  no  re-  passing,    and    the    injury   caused    thereby 

spect  immoral,  it  is  not  against  the  policy  of  plaintiff    was    obliged    to    pay    for,    held^ 

the  law  to  inquire  into  the  relative  delin-  that  defendant  was  liable  to  plaintiff  for 

ijuency  of  the  parties,  and  to  administer  the  amount  so  paid.     Gray  v.  Boston  Gas 

justice  between  them,  although  both  parties  Light   Co.,  114   Mass.   149.     Endicott^  J,^ 

are  wrong-doers."     See  also  Campbell  T^  said,  "  When  two  parties,  acting  together, 

Somerville,  114  Mass.  334;  City  of  Chicago  commit  an  illegal  or  wrongful  act,  the  party 

T.  Robbins,  2  Black  (U.  S.),  418;  Gridley  who  is  held  responsible  in  damages  for  the 

r.  City  of  Bloomington,  68  III.  47.     Con-  act  cannot  have  indemnity  or  contribution 

(ributfon  lies  where,  through  the  negligence  from  the  other,  because   ooth  are  equally 

of   the  defendants,  the  plaintiff   has  been  culpable,   or  participes   criminis^   and   the 

obliged  to  pay  damages     Minneapolis  Mill  damage   results  from   their  joint  offence. 

<:o.  V.  Wheeler,  31  Minn.  121.  This  rule  does  not  apply  when  one  does 

Where  a  traveller  falls  into  an  excavation  the  act,  or  creates  the  nuisance,  and  the 

in  the  street  of  a  city,  made  by  the  negli-  other  does  not  join  therein,  but  is  thereby 

gence  of  an  abutting  owner,  and  recovers  exposed  to   liability,  and  suffers  damage, 

damages  of  the  city,  the  city  is  entitled  to  He    may  recover   from    the   party   whose 

contribution  from  the  owner.     Westfield  ca  wrongful   act  has  thus  exposed   him.     In 

Mayo,  122  Mass.  100;  Centrevillez'.  Woods,  such  case  the  parties  are  not  in  pari  delicto 

57   Ind.  192;    Portland  7/.   Richardson,  54  as  to  each  other,  though  as  to  third  per- 

Me.  46;  Brooklyn  v.  Brooklyn  City  R.  Co.,  sons  either  may  be  held  liable." 
47  N.  Y.  475;  Robbins  v.  Chicago,  4  Wall.        A  joint  trespasser  is  entitled  to  contribu- 

i\}.  S.)  657.  tion  for  fees  paid   by  him  to  the  counsel 

The  rule  that  one  of  two  joint  tort-feasors  who  defended  the  suit.     Percy  v.  Clary,  32 

cannot  maintain  an  action  against  the  other  Md.  24 1;. 

for  contribution,  does  not  apply  where  one       Aathbritiet  for  Contribution.  —  Adams*s 

does  the  act,  or  creates  the  nuisance,  and  Equity  ;    Bispham*s     Equity ;    Chitty    on 

the  other  does  not  join  therein,  but  is  there-  Contracts;   Story's  Eq.  Juris.;    Article  in 

by  exposed  to  liability,  and  suffers  damage.  8  Am.  i,.  Reg.  (U.  S.)  449;   Article  in  6 

Churchill  v.  Holt,  127  Mass.  165  ;  Gray  ?-.  Albany,  L.  J.  23,  on  "Contribution  between 

lioston    Gas    Light    Co.,    114  Mass.    149;  Wrong-Doers." 

14 


The 0«ieral  Bole.  CONTRIBUTORY  NEGLIGENCE.  The  General  Bute. 


COHTRIBUTOBT  NEGLIGENCE. 

z.  The  General  Rule,  15.  22. 
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Plaintiffs  Previous  Knowledge  of 
the  Danger,  34. 

17.  Danger  incurred  to  save"  Life,  37. 

18.  Danger  incurred   in   Discharge  of 

Duty,  38. 

19.  Defendant's    Knowledge    of     the 

Danger,  40. 

20.  Inevitable  Accident,  41. 

21.  Natural  Consequences  always  prox- 

imate, 42. 


25. 
26. 

27- 
28. 
29. 

30. 
31- 
3a. 

33- 

34. 

35. 
36. 
37. 

38. 


39- 
40. 
41. 
4*. 


Contributory  Negligence  of  Chil- 
dren, 42. 

Erroneous  Conduct  of  Plaintiff 
caused  by  Defendant,  48. 

Illegal  Conduct  of  Plaintiff  as  Con- 
tributory Negligence,  50. 

Plaintiff  a  Trespasser,  51. 

Children  as  Trespassers,  53.        [54. 

Plaintiff  and  Defendant  in  Privity, 

Carriers  of  Passengers,  54. 

Travellers  on  Streets  and  High- 
ways, 57. 

Master  and  Servant,  58. 

Other  Relations,  6;. 

Contributory  Negligence  where 
there  is  no  Privity,  67. 

Contributory  Negligence  at  Rail- 
way Crossings,  68. 

Intoxication  as  an  Element  of  Con- 
tributory Negligence,  78. 

Blindness  and  Deafness.  79. 

Wilful  Injuries,  80. 

Lord  Campbell's  Act :  Contribu- 
tory Negligence* of  Decedent,  81. 

Imputable  Contributory  Negli- 
gence, 82. 

Apportionment  of  Damages,  9a 

The  Burden  of  Proof,  91. 

Law  and  Fact,  94.  [95. 

Peculiar  Modifications  of  Doctrine, 


1.  The  General  Enla  —  It  has  long  been  a  settled  rule  of  the 
common  law,  that,  for  injuries  negligently  inflicted  upon  one  person 
by  another,  there  can  be  no  recovery  of  damages  if  the  injured 
person  by  his  own  negligence,  or  by  the  negligence  of  another 
legally  imputable  to  him,  proximately  contributed  to  the  injury.^ 

tant  from  the  place  in  (jueslion  at  eight 
o'clock  in  the  evening  in  August,  when 
they  were  just  beginning  to  light  candles, 
but'  while  there  was  light  enough  left  to 
discern  the  obstruction  at  one  hundred 
yards'  distance ,  and  the  witness,  who 
proved  this,  said  that,  if  the  plaintiff  had 
not  been  riding  very  hard,  he  might  have 
observed  and  avoided  it.  The  plaintiff, 
however,  who  was  riding  violently,  did 
not  observe  it,  but  rode  against  it,  and 
fell  with  his  horse,  and  was  much  hurt  in 
consequence  of  the  accident,  and  there 
was  no  evidence  of  his  being  intoxicated 
at  the  time.  On  this  evidence,  Bayley^  7., 
directed  thfe  jury,  that  if  a  person  riding 
with  reasonable  and  ordinary  care  could 
have  seen  and  avoided  the  obstruction, 
and  if  they  were  satisfied  that  the  plain- 
tiff was  riding  along  the  street  extremely 
hard,  and  without  ordinary  care,  they 
should  find  a  verdict  for  the  defendant, 
which  they  did  accordingly."  In  the  Court 
of  King's  Bench  it  was  contended  that 
this  direction  was  wrong,  and  that,  on  thi- 
above  facts,  plaintiff  was  entitled  lo  rc- 


1.  The  Bnlo  itated.  —  There  is  no  doubt 
that  the  j^rinciplcs  which  govern  in  the  law 
of  contributory  negligence  were  known  in 
the  Roman  Law  (Wharton  on  Neg.  2d  ed. 
§  300;  Pollock  on  Torts,  484),  and  proba- 
bly from  this  source  the  rule  was  derived 
by  the  Common  Law  (Beach  on  Con.  Neg. 
§  i).  But  as  applicable  in  cases  of  tortious 
injury  by  negligence,  the  doctrine  of  con- 
tributory negligence,  substantially  as  it  now 
prevails,  Was  first  enunciated  in  Butterfield 
V.  Forrester,  I  c  East,  60 ;  s.  c,  2  Thomp- 
son on  Ne^.  1 104.  The  case  was  as  fol- 
lows :  "  This  was  an  action  on  the  case  for 
•obstructing  a  highway,  by  means  of  which 
oljstruction  the  plaintiff,  who  was  riding 
along  the  road,  was  thrown  down,  with  his 
horse,  and  injured,  etc.  At  the  trial  before 
B.iyUy^  y.,  at  Derby,  it  appeared  that  the 
defendant,  for  the  purpose  of  making 
some  repairs  to  his  house,  which  was  close 
by  the  roadside,  at  one  end  of  the  town, 
had  put  up  a  pole  across  this  part  of  the 
road,  a  free  passage  being  left  by  another 
branch  or  street  in  the  same  direction ;  that 
the  plaintiff  left  a  public  house  not  far  dis- 
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2.  Difficulties  in  its  Application.  —  While  this  general  rule  is 
recognized  in  all  jurisdictions  where  the  common  law  prevails,  yet 
may  difficulties  have  arisen  in  its  practical  application,  and  it  is 
only  in  recent  years  that  the  doctrines  of  contributory  negligence 
have  become  reasonably  well  settled.* 


cover.  But  the  case  was  thus  disposed  of 
by  Lord  ElUnhoroujrli,  C  J. :  **  A  party  is 
not  to  cast  himself  upon  an  obstruction 
which  has  been  made  by  the  fault  of  an- 
other, and  avail  himself  of  it,  if  he  do  not 
himself  tise  common  and  ordinary  caution 
to  be  in  the  right.  In  cases  of  persons 
riding  apon  what  is  considered  to  be  the 
wrong  side  of  the  road,  that  would  not 
authorize  another  jjurposely  to  ride  up 
against  them.  One  person  being  in  fault 
will  not  dispense  with  another's  using  ordi- 
nary care  for  himself.  Two  things  must 
concur  to  support  this  action,  —  an  obstruc- 
tion in  the  road  by  the  fault  of  the  defend- 
ant, and  no  want  of  ordinary  care  to  avoid 
it  on  the  part  of  the  plaintiff." 

The  doctrine  thus  laid  down  in  1809  ^' 
the  iin^lish  Court  of  King's  Uench  has 
never  since  been  doubted  or  denied,  and 
this  case  has  been  cited  with  ai)proval  and 
followed  in  every  jurisdiction  where  the 
common  law  prevails.  Freer  v.  Cameron, 
4  Rich.  (.S.  Car.)  228;  55  Am.  Dec.  663,  and 
list  of  authorities  collected  m  note  at  i)p. 
666  and  667;  Wharton  on  Neg.  (2d  ed.)  § 
300,  note  3;  Heach  o)\  Con.  \cg.  §  7,  |).  1 5, 
note  2;  Deenng  on  Ncg.  §  12,  note  2; 
Patterson's  Ry.  Ac.  Law,  §  45,  p.  47,  note  1  ; 
Cooley  on  Torts,  675,  notes  I  and  2. 
American  statements  of  the  general  doc- 
trine are  forcible  and  fre(inent.  "It  has 
been  a  rule  of  law  tnjni  time  immemorird, 
and  it  is  not  likely  to  be  changed  in  all 
lime  to  come,  that  ihcrc  can  be  no  recovery 
for  an  injury  caused  by  the  mutual  default 
of  both  parties.  When  it  can  be  >hown 
ihat  it  would  not  have  haj^pened  except  for 
the  culpable  negligence  of  the  party  injured, 
concurring  with  that  of  the  other  party,  no 
action  can  be  maintained."  Pennsylvania 
K.  Co.  V.  Aspell,  23  Pa.  St.  147;  s.'  c,  62 
Am.  Dec.  323. 

**  When  there  has  been  mutual  negligence, 
and  the  negligence  of  each  party  was  the 
proximate  c.iuse  of  the  injury,  no  action 
whatever  can  be  sustained.'  Praw  v.  Ver- 
mont Cent.  R.  Co.,  24  Vt.  487  ;  s.  c,  ^8  Am. 
Dec.  iQf,  196;  Timmons  e'.  Cent.  Ohio  R. 
Co.,  6  Ohio  St.  109;  Haley  7),  Chicago,  etc., 
R.,  21  Iowa,  2^;  Button  v.  Hudson  River  R. 
Co.,  18  N.  V.  257 ;  Nccdham  v.  San  Fran- 
cisco, etc.,  R.  Co.,  y]  Cal.  409;  Reynolds  ,-'. 
Ilindman,  32  Iowa,  149;  Stucke  v.  Mil- 
waukee, etc.,  R.  Co.,  9  Wis.  214. 

"  H  the  injury  was  the  result  of  the  care- 
lessness of  the  plaintiff,  and  could  have 
been  avoided  by  the  exercise  of  ordinarv 
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vigilance,  he  should  not  recover."  Pres- 
ident, etc.,  t/.  Gullett,  15  Ind.  487. 

"The  general  rule  is,  that  one  who  re- 
ceives an  injury  from  the  negligence  of 
another  mav  maintain  an  action  for  his 
damages.  Opon  this  rule,  a  natural  and 
reasonable  exception  has  been  ingrafted, 
that  if  the  injured  party,  by  his  own  negli- 
gence, has  contributed  to  the  injury,  he 
cannot  maintain  an  action."  Chapman  ?'. 
New  Haven  R.  Co.,  19  X.  Y.  341 ;  s.  c,  75 
Am.  Dec.  344. 

**  The  law  is  well  settled  that  there  can 
be  no  recovery  if  the  plaintiff's  negligence 
or  want  of  care  contributed  in  any  way  to 
the  injury  complained  of."  Indianapolis  ?'. 
Cook,  99  Ind.  II. 

'*  Whenever  there  is  negligence  on  the 
part  of  the  plaintiff,  contributing  directly, 
or  as  a  proximate  cause,  to  the  occurrence 
from  which  the  injury  arises,  such  negli- 
gence will  prevent  the  plaintiff  from  re- 
covery." Murphy  7-.  Deane,  loi  Mass.  455; 
s.  c,  3  Am.  Rep.  390,  396. 

Beaaon  for  the  Itale.  —  * '  The  reason  wh\ , 
in  cases  of  mutual  concurring  negligence, 
neither  party  can  maintain  an  action  against 
the  other,  is  not  that  the  wrong  of  one  is 
set  off  against  the  wrong  of  the  other:  it 
is  that  the  law  cannot  measure  how  much 
of  the  damage  suffered  is  attributable  to  the 
plaintiff's  own  fault.  If  he  were  allowed 
to  recover,  it  might  be  that  he  would  obtain 
from  the  other  party  compensation  for  his 
own  misconduct."  Heil  z\  Glanding,  42 
Pa.  St.  493,  49S. 

"  The  law  has  no  scales  to  determine  in 
such  cases  whose  wrong-doir.g  weighed  most 
in  the  compound  that  occasioned  the  mis- 
chief." L.  S.  N.  R.  Co.  V.  Norton,  24  Pa. 
St.  469.    And  see  Beach  "on  Cont.  Neg.  §  6. 

1,  Indeftniteness  of  Rule.  —  ••  Scarcely 
any  theme,  in  the  whole  range 'of  legal 
science,  has  been  more  fruitful  in  adjudica- 
tions, than  the  subject  of  contributory  neg- 
ligence; bill  the  multii)licity  of  decisions 
on  this  point  has  not  by  any  means  cleared 
it  of  difhculties.  On  the  contrary,  it  has 
in  some  resjiecls  seemed  rather  to  *  darken 
counsel,'  by  the  introduction  of  a  great 
variety  of  nicta[)hvsical  refinements  and 
subiile  distinctions."  Note  to  Freer  v. 
Cameron,  55  Am.  Dec.  6<56. 

"  These  doctrines  remain  little  more  than 
metajihysical  abstractions,  tending  to  con- 
fuse courts  and  juries,  and  to  defeat  the 
ends  of  justice,  unless  there  can  t>e  ex- 
tracted from  them  a  definite  practical  rule 
0 
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Definition. 


3.  Scope  of  this  Biflcussion.  —  In  the  articles  in  this  work  upon 
the  various  topics  and  relations  wherein  the  principles  of  law 
relating  to  contributory  negligence  have  application,  the  special 
modifications  and  concrete  applications  of  those  principles  will 
be  treated.^  Whence  it  follows,* that  the  general  doctrines  of  the 
law  of  contributory  negligence  will  form  the  principal  subject  of 
this  article,  and  contributory  negligence  in  its  special  phases  and 
particular  applications  will  only  be  treated  of  incidentally  and  by 
way  of  illustration.* 

4  Contributory  Negligence  defined.  —  Contributory  negligence  is 
a  want  of  ordinary  care  upon  the  part  of  a  person  injured  by  the 
actionable  negligence  of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury  as  a  proximate 
cause  thereof,  without  which  the  injury  would  not  have  occurred.^ 

or  rules.  We  are  convinced,  after  a  sriidy 
of  the  adjudications  of  both  the  Knglish 
and  American  courts,  that  the  whole  sub- 
ject of  contributory  negligence  remains  in 
a  state  of  great  confusion  and  uncertainty. 
The  doctrinal  formulas,  already  laid  down 
in  ihe  preceding  sections,  are  leiterated  in 
many  judicial  opinions  without  their  import 
being  understood  by  the  judges  who  make 
use  of  them;  and  even  those  judges,  who, 
by  study,  seem  to  have  acquired  definite 
theoretical  views  of  the  import  of  these 
expressions,  are  unable  to  agree  upon 
any  definite  rules  with  respect  to  their 
application."  With  these  statements,  Mr. 
Thompson  closes  a  review  of  the  general 
principles  of  the  law  of  contributory  neg- 
I'gcnce  (2  Thompson  on  Ncg.  1155,  §7); 
and  hence  the  difficulties  of  laying  down 
"definite"  and  "practical"  rules,  for  the 
application  of  those  principles,  may  be 
apprehended.  Notwithstanding  the  diffi- 
culty of  the  task,  we  shall  endeavor  without 
discussion  or  argument  to  formulate  in  this 
article  "definite"  and  "practical"  rules, 
which  can  be  supported  both  upon  princi- 
ple and  authority;  and  it  is  believed,  that 
if  the  principles  of  the  subject  are  devel- 
oped in  1o.^ical  order,  as  they  have  been 
evolvecfby  the  cases,  many  of  the  difficul- 
ties in  their  application  will  disappear. 

1.  Oontribntory  Negligenoe  in  Special 
Belations. —  See,  for  example,  such  topics 
as  HicHWAYS,  Master  and  Servant, 
Carriers  op  Passengers,  Goods  and 
Live-Stock,  Bailments,  Railroads, 
Animals,  Fence  Laws,  Banks  and 
Hanking,  Bridges,  Aitorneys,  Okm- 
CERs,  Municipal  Corporations,  Tkle- 
';rah»Companies,Ti;rnpikeCompan!fs, 
Insurance,  and  many  other  titles.  In 
the^  articles,  instances  of  the  api)licatioti 
of  the  general  rules  laid  down  here  will  be 
found  multiplied. 

2.  General  Principlei  only  stated.  — 
Illustrations  herein  are  necessarily  chosen 
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from  almost  every  branch  of  the  law  in 
which  the  doctrines  of  contributory  negli- 
gence are  enforced.  But  while  the  prin- 
ciples which  govern  in  all  relations  arc 
stated,  with  their  apjilicalion,  more  com- 
plete collections  of  authorities  must  be 
looked  for  under  other  appropriate  titles. 

3.  Variout  Definitions.  —  "Contributory 
negligence  may,  therefore,  be  defined  to  Ixi 
that  want  of  reasonable  care  upon  the  pan 
of  the  person  injured  which  concurred 
with  the  negligence  of  the  railway  [d<  - 
fendant]  in  causing  the  injury."  Patter- 
son's Ry.  Ac.  Law,  p.  4S,  §  47. 

"  If  the  plaintitf  or  party  injured,  by  the 
exercise  of  ordinary  care  under  the  circum- 
stances, might  have  avoided  the  conse- 
cpiences  of  the  defendant's  negligence,  but 
did  not,  the  case  is  one  of  mutual  fault,  and 
the  law  will  neither  cast  all  the  conse- 
quences upon  the  defendant,  nor  will  it  at- 
tempt anyajjporlionment  thereof."  Cooley 
on  Torts,  674. 

"The  obligation  to  use  ordinary  care, 
so  as  to  avoid  receiving  injurvaswell  as  to 
avoid  inflicting  it,  governs  the  relation  of 
all  who  are  exercising  indej>endent  rights. 
One  who,  by  the  breach  of  this  duty,  has 
shared  in  bringing  an  injury  ui)on  himself, 
cannot  complain  of  another,  who,  by  a 
breach  of  the  corresponding  duty,  has  also 
shared  in  producing  it.  In  an  action  for 
negligence,  two  conditions  nmst  concur, — 
a  performance  of  duty  by  the  plaintiff,  and 
a  breach  of  duty  by  the  defendant.  The 
more  approved  statement  of  the  doctrine 
of  contributory  negligence  is,  that  a  person 
cannot  recover  for  an  injury  to  which  he 
contributed  by  his  own  want  of  ordinary 
care."     Pierce  on  Railroads,  323. 

"One  who  is  injured  by  the  mere  negli- 
gence of  another,  cannot  recover  at  law  or 
in  equitv  any  compensation  for  his  injury, 
if  he,  by  his  own  or  his  agent's  ordinary 
negligence  or  wilful  wrong,  proximately 
contributed  to  produce  the  injury  of  which 


W  Befandant. 


CONTRIBUTORY  NEGLIGENCE, 


Slementi. 


5.  Negligence  of  the  Defendant  —  There  can  be  no  contributory 
negligence  on  the  part  of  a  plaintiff,  except  in  cases  where  there 
has  been  negligence  upon  the  part  of  the  defendant.  Contribu- 
tory negligence  exists  only  when  the  negligence  of  both  parties 
has  combined  and  concurred  in  producing  the  injury.* 

&  Elements  of  Contributory  Negligence.  —  Assuming  as  a  postu- 
late, the  negligence  of  a  defendant  as  a  proximate  cause  of  an 
injury,  then  the  essential  elements  of  contributory  negligence  on 
the  part  of  a  person  injured  are:  i,  A  failure  on  his  part,  or  on 
the  part  of  some  person  with  whose  negligence  he  is  chargeable, 
to  exercise  ordinary  care  to  avoid  injury ;  and,  2.  A  proximate 
connection  between  such  failure  to  exercise  ordinary  care,  and  the 
injury,  so  direct  and  immediate,  that,  but  for  such  want  of  ordi- 
nary care,  the  injury  would  not  have  occurred.*     That  is,  the 


he  complains,  so  that,  but  for  his  concur- 
ring and  co-operating  fault,  the  injury 
ivould  not  have  happened  to  him,  except 
^•here  the  more  proximate  cause  of  the 
injury  is  the  omission  of  the  other  party, 
after  becoming  aware  of  the  danger  to 
which  the  former  party  is  exposed,  to  use 
a  proper  degree  of  care  to  avoid  injuring 
him.*'  Shearman  &  Redfield  on  Neg.  §  25. 
"Contributory  negligence,  in  its  legal 
.signification,  is  such  an  act  or  omission,  on 
tlie  part  of  a  plaintiff,  amounting  to  a  want 
of  ordinary  care,  as,  concurring  or  co-oper- 
ating with  the  negligent  act  of  the  defend- 
ant, is  a  proximate  cause  of  the  injury 
complained   of."       Beach  on   Con.  Neg. 

§§  3.  7. 

"  Contributory  negligence  in  law  is  that 
sort  of  negligence  on  the  part  of  a  plaintiff 
which  is  the  proximate,  and  not  the  remote, 
cause  of  the  injury."  VVhittaker's  Smith 
on  Neg.  373. 

And  .see  the  philosophical  description  of 
contributory  negligence  in  Pollock  on  Torts, 

374-379- 

The  definition  of  .Smith,  quoted  above, 
is  misleading,  because  he  would  make 
plaintiff's  negligence,  which  is  the  sole 
l)roximate  cause  of  an  injury,  contributory 
negligence.  This  error,  which  is  common, 
has  l^cen  well  corrected  in  a  West  Virginia 
•  jse,  where  the  true  meaning  of  contribu- 
tory negligence  is  accurately  stated.  "  Prop- 
erly .speaking,  contributory  negligence,  as 
the  very  words  import,  arises  when  the 
plaintiff  as  well  as  the  defendant  has 
<lone  some  act  negligently,  or  has  omitted 
through  negligence  to  do  some  act  which 
»t  was  their  respective  duty  to  do,  and  the 
combined  negligence  of  the  two  parties  has 
directly  produced  the  injury."  Washing- 
ton V.  B.  &  O.  R.  Co.,  17  W.  Va.  190;  s.  c., 
JO" Am.  &  Eng.  R.  R.  Cas.  749,  755. 

1.  Defendant  mast  be  Negligent.—*'  There 
can  be  no  contributory  negligence,  except 
where  the  defendant   has   been  guilty  of 


negligence  to  which  the  plaintiffs  negli- 
gence could  contribute.  An  assault  and 
battery  is  not  negligence.  The  former  is 
intentional :  the  latter  is  unintentional." 
Ruter  V.  Foy,  46  Iowa,  132;  Steinmetz  v, 
Kelly,  72  Ind.  442  ;  s.  c,  37  Am.  Rep.  170; 
Patterson's  Ry.  Ace.  Law,  §  50,  p.  49; 
Beach  on  Con.  Neg.  §  22,  p.  69. 

Thus,  no  matter  now  negligent  the  plain- 
tiff may  be,  he  is  not  guilty  of  contributory 
negligence  if  purposely  injured  by  the  de- 
fendant. Carter  v.  Louisville,  etc.,  R.  Co., 
98  Ind.  552;  s.  c,  22  Am.  &  Eng.  R.  R. 
Ca<i.  360. 

The  negligence  of  defendant  must  be 
shown  before  any  question  of  contributory 
negligence  can  arise. 

Simms  v.  So.  Car.  R.  Co.  (So.  Car.  1887), 
2  S.  E.  Rep.  486. 

Thus,  in  Harris  v.  Minneapolis,  etc.,  R. 
Co.,  y}i  Minn.  459,  the  case  was  reversed 
because  there  was  no  evidence  of  defend- 
ant's negligence,  and  the  question  of  dece- 
dent's negligence  was  not  considered;  but 
on  another  trial  it  was  held,  that  defendant's 
negligence  having  been  sufficiently  shown, 
the  question  of  decedent's  contributory 
negligence  arose.  Harris  v.  Minneapolis, 
etc.,  R.  Co.  (Minn.  1887),  33  N.  W.  Rep.  12. 

2.  Negligence  of  Plaintiff  mnit  be 
Proximate.  —  "In  order  to  constitute  such 
negligence  as  will  bar  a  recovery  of 
damages,  these  two  elements  must  in  every 
case  concur:  i.  A  want  of  ordinary  care 
on  the  part  of  the  plaintiff.  .  .  .'  2.  A 
proximate  connection  between  this  want  of 
ordinary  care  and  the  injury  complained 
of."  2  Thoni))son  on  Ne^.  1 148,  §  3;  Beach 
on  Con.  Neg.  19.  This  is  an  accurate 
statement  of  the  abstract  legal  doctrine, 
but  it  affords  no  test  by  which  to  determine 
when  the  causal  connection  between  the 
failure  of  ordinary  care  and  the  injury  ex- 
ists. In  the  rules  laid  down  in  the  text, 
and  well  supported  by  authorities,  we  have 
endeavored  to  formulate  such  a  test.    Thus, 
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negligence  of  the  defendant  and  the  negligence  of  the  plaintiff 
must  have  been  so  inextricably  mingled  together,  jointly  and  in 
combination  causing  the  injury,  that  it  cannot  be  said  that  the 
injury  would  have  happened  had  the  plaintiff,  or  person  injured, 
been  free  from  fault  at  the  time  of  the  injury.^  But  plaintiff's 
act  or  omission  when  only  a  remote  cause,*  or  a  mere  antece- 
dent occasion,®  or  condition,*  of  the  injury  is  not  contributory 
neocligence.* 

7.  The  Want  of  Ordinary  Care.  —  Considering  these  elements  in 
their  order,  we  find  it  established,  by  an  overwhelming  weight  of 
authority,  that  there  must  have  been  a  want  of  ordinary  care, 
under  the  circumstances  of  the  case,  contributing  to  the  injury, 
as  an  efficient  and  proper  cause  thereof,  before  contributory  neg- 
ligence can  exist.*     But  when  such  want  of  ordinary  care  exists, 

it  has  been  said,  •*  Mere  negligence,  or  want  occur  at  the  same  time,  the  defendant  is 

of  ordinary  care  or  caution,  will  not  disen-  not  charged  with  the  duty  of  taking  care 

title  the  plaintiff  to  recover,  unless  it  be  of  the  plaintiff,  inasmuch  as  the  sudden 

such,  that,  but  for  that  negligence,  or  want  occurrence  of  tlie  plaintiff's  act  gives  him 

of  ordinary  care  and  caution,  the  misfortune  no  opportunity  to  do  so.    The  two  acts  of 

could  not  have  happened."    Tuff  v.  War-  negligence  being  concurrent,  each  is  held 

man,  5  C.  B.  N.  s.  573,  585.  to  contribute  to  the  result."    Spencer  v. 

"To  defeat  the  right  of  action,  it  must  B.  &  O.  R.  Co.,  4  Mackey  (D.  C),  138; 

appear  that,  but  for  the  negligence  of  the  s.  c,  54  Am.  Rep.  269,  272. 

party  injured  operating  as  an  efficient  cause  3.  rlaintilTi    Semote    NegU^neo.  —  2 

of  the  injury,  in  connection  with  the  negli-  Thompson   on   Neg.    11 51;    Shearman   & 

^ence  or  misconduct  of  the  defendant,  the  Kedf.  on  Neg.  §  25 ;  Pierce  on  R.  R.  326, 

injury  would  not  have  happened."    Note  327;  Beach  on  Con.  Neg.  §§  10,  18;  Ker 

to  Freer  v.  Cameron,  55  Am.  Dec.  668.  whacker  v,  Cleveland,  etc.,  R.  Co.,  3  Ohio 

And  it  seems  that  the  rule,  as  stated  in  St.  172;  s.  c,  62  Am.  Dec.  246;  Trow  v. 

the  text,  is  fully  warranted'  by  many  cases.  Vt.  Cent.  R.  Co.,  24  Vt.  487 ;  s.  c,  58  Am. 

Kentucky  Cent.  R.  Co.  v,  Thomas,  79  Ky.  Dec.  191 ;  Davies  v,  Mann,  10  Mee.  &  \V, 

160;  s.  c,  I  Am.  &  Eng.  R.  R.  Cas.  79,80;  545;    s.  c,  2  Thompson  on  Neg.  1105; 

42  Am.  Rep.  208 ;  Railroad  Co.  v.  Jones,  Doggett  v.  Richmond,  etc.,  R.  Co.,  78  N. 

95  U.  S.  439 ;  Paducah, etc.,  R.  Co.  v,  Hoehl,  .  Car.  305 ;  Walsh  v.  Mississippi,  etc..  Trans. 

12  Bush  (Ky.),  41 ;  Pennsylvania  R.  Co.  v,  Co.,  52  Mo.  434;  Pacific  R.  Co.  v.  Hants, 

Righter,  42  N.  J.  L.  180;  Colorado,  etc,  12  Kan.  328;  vVhalen  v.  St.  Louis,  etc.,  R. 

R.  Co.  V.  Holmes,  5  Colo.  197 ;  s.  c.,8  Am.  Co.,  60  Mo.  723;  State  v.  Manchester,  etc., 

k.  Eng.  R.  R.  Cas.  410;  Woods  v.  Jones,  R-  Co.,  52  N.  H.  52S;  Nare  v.  Flock,  90 

34  La.  Ann.  1086;  s.  c,  15  Am.  Rep.  555;  Ind.  206;  Kennard  v.  Burton,  25  Me.  39; 

Richmond,  etc,  R.  Co.  v,  Morris,  31  Gratt.  s.  c,  43  Am.  Dec.  249. 

(Va.)  200;    Richmond,  etc.,  R.  R.  Co.  v.  8.  Scheffer  r.  R.  R.  Co.,  105  U.  S.  249; 

Anderson,  31  Gratt  (Va.)  812;  Murphy  r.  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  59;  Shear- 

Deane,  101  Mass.  45J;  s.  c,  3  Am.  Rep.  man  v.  Western  Stage  Co.,  24  Iowa,  515, 

190;   Sullivan  v,  Louisville  Bridge  Co.,  9  563;  Hussey  v.  Ryan,  64  Md.   426;  s.  c, 

Bush  (Ky.),  81;  2  Thomp.  on  Neg.  1151 ;  54  Am.  Rep.  772;  Murray  v,  McShane,  52 

Wharton  on  Neg.  §  324;  Pierce  on  R.  R.  Md.  217;  s.  c,  36  Am.  Rep.  367;  Varney 

326;   Patterson's  Ry.  Ace.  Law,  §  45;   2  v.  Manchester,  58  N.  H.  430;  s.  c,  42  Am. 

Wood's  Ry.  Law,  125^-1257;    Radley  v.  Rep.  C92. 

London,  etc,  R.  Co.,  L.  R.  1  App.  Cas.  4.  Bipelow  on  Torts,  307;  Wharton  on 

754.  Neg.   §§   324-327;    Pierce    on    Railroads, 

1.  *•  Contributory  negligence  is  a  defence  327;  White  7'.  Long,  128  Mass.  598;  Thir- 

which  confesses  and  avoids'  the  plaintiff*s  teenth  &  F.  Sts.  R.  Co.  v.  Boudrou,  92  Pa. 

case,  and  must  be  made  out  by  showing  St.  475;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  30; 

affiimatively,  not  only  that  the  plaintiff  was  Northern  Cent.  R.  Co.  v.  State,  29  Md.  420 ; 

guilty  of  negligence,  but  that  such  negli-  Weymire  v.  Wolfe,  52  Iowa,  533;   Harri- 

gence  co-operated  with  the  negligence  of  man  v.  Pittsburgh,  etc.,  R.  Co.,  12  N.  E. 

the    defendant    to    produce    the    injury."  Rep.  (Ohio)  451, 462. 

Kentucky  R.  Co.  v.  Thomas,  79  Ky.  160;  6.  Wharton  on  Negligence,  §§  85,  86. 

s.  c,  I  Am.  &  Eng.  R.  R.  Cas.  81.    '  6.  Proximate  Want  of  Ordinary  Care  miut 

••  When,  however,  the  two  circumstances  eadit.  —  Butterfield  w.  Forrester,  11  East, 
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it  will  bar  a  recovery,  no  matter  whether,  in  point  of  time,  it  pre- 


60;  s.  c,  2  Thompson  on  Neg.  1 104 ;  Smith 
V,  Smith,  2  Pick.  (Mass.)  621 ;  s.  c,  13  Am. 
Dec  464;  Kennard  v.  Burton,  25  Me.  39; 
s.  c,  43  Am.  Dec.  249,  253;  .Steele  v.  Cent. 
R.  Co.,  43  Iowa,  109;  Uughes  v.  Muscatine, 
44  Iowa, 672;  Priest  v.  Nicholls,  1 16  Mass. 
401 ;  Railroad  Co.  v,  Jones,  95  U.  S.  439; 
Bridge  v.  Grand  Junction  R.  Co.,  3  Mees.  & 
W.  244;  Hill  V,  New  Orleans,  etc.,  R.  Co., 
II  La.  Ann.  292;  Mercer  v.  New  Orleans, 
etc.,  R.  Co.,  23  La.  Ann.  214;  Runyon  ?«. 
Cent.  R.  Co.,  25  N.  J.  L.  556;  Gothard  z^. 
Alabama,  etc.,  R.  Co.,  67  Ala.  1 14 ;  s.  c,  12 
Rep.  69;  Chicago,  etc.,  R.  Co.  v.  Johnson, 
103  111.  512;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
225;  Richmond,  etc.,  R.  Co.  z*,  Morris,  31 
Gratt.  (Va.)  200;  Jalie  v.  Cardinal,  35  Wis. 
n8;  Strong  v.  Sacramento,  etc.,  R.  Co.,  61 
Cal.  326;  s.  c.,8  Am.  &  Eng.  R.  R.  Cas. 
273;  President,  etc.,  7k  (iullett,  15  Ind.  487 ; 
Beatty  v.  Gilmore,  16  Pa.  St.  463;  s.  c,  « 
Am.  Dec  514;  Griffin  v.  Willow,  43  Wis. 
J09;  Hammond  -o.  Mukwa,  40  Wis.  35; 
Lilley  V,  Fletcher,  i  So.  Rep.  (Ala.)  273; 
Smith  V.  N.  Y.  Cent.  R.  Co.,  38  Hun  (N. 
V-)»  33;  Marble  v.  Ross,  124  Mass.  44;  In- 
dianapolis, etc.,  R.  Co.  7'.  Stout,  53  Ind. 
143,  148;  Terre  Haute,  etc.,  R.  Co.  v,  Gra- 
ham, 95  Ind.  286,  291 ;  s.  c,  12  Am.  &  Eng 
R.  R.  ea.s.  77;  Daley  v.  Norwich,  etc.,  R. 
Co.,  26  Conn.  591  ;  Williams  ?'.  Clinton,  28 
Conn.  266;  Fox  v.  Glastenbury,  29  Conn. 
204;  Creamer  v,  Portland,  36  Wis.  92,  99; 
Greany  T'.  Long  Island,  etc.,  R.  R.  Co.,  loi 
N.  Y.  419,  425-427;  s.  c,  24  Am.  &  Eng. 
R.  R.  Cas.  473. 

The  general  rule  of  ordinary  care  on  the 
part  of  the  plaintiff  has  thus  been  staled  in 
a  recent  case-  — 

"The  defendant's  negligence  upon  this 
branch  of  the  case,  upon  this  disputed  testi- 
mony, became  a  tpiesiion  which  was  proper 
to  be  submitted  to  the  jury.  But  this  alone, 
resolved  in  plaintiff's  favor,  would  not  en- 
title him  to  a  verdict.  He  must  also  show 
that  he  himself  was  in  the  exercise  of 
ordinary  care,  and  free  from  any  negligence 
which  contributed  to  the  injury."  Thomp- 
son V.  Flint,  etc.,  K.  Co.,  57  Mich.  300;  .s.  c, 
23  Am.&  Eng.  R.  R.  Cas.  289,  295. 

And  m  a  IVisconsitt  case  the  rule  was 
thus  admirably  expressed  :  — 

**  If  the  plaintiff  was  guilty  of  any  want 
of  ordinary  care  and  prudence,  however 
slight,  which  neglect  conlrilnited  directly 
to  produce  the  injury,  he  cannot  recover. 
Jt  is  not  the  law  that  slight  negli.i;ence  on 
the  part  of  the  plaintiff  will  defeat  the 
action.  .Slight  negligence  is  the  want  of 
extraordinary  care  and  j)rudcnce;  and  the 
law  does  not  require  of  a  person  injured 
by  the  carelessness  of  others,  the  exercise 
of  that  high  degree  of  caution  as  a  condi- 
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tion  precedent  to  his  right  to  recover  dam- 
ages for  the  injuries  thus  sustained." 
Creamer  v.  Portland,  36  Wis.  92. 

So  it  is  said,  "An  examination  of  the 
cases  leads  to  the  conclusion,  that  the  cor- 
rect rule  is,  that  if  the  party  by  the  want  of 
ordinary  care  contributed  to  produce  the 
injury,  he  will  not  be  entitled  to  recover." 
Kennard  v.  Burton,  25  Me.  39;  s,  c,  43 
Am.  Dec.  253. 

And  again ;  "  In  the  legal  sense,  he  [plain- 
tiff] was  innocent  of  negligence,  unless 
there  was  a  want  of  ordinary  care  and  pru- 
dence on  his  part.  The  rule  is  not  that 
any  degree  of  negligence,  however  slight, 
which  directly  concurs  in  producing  the 
injury,  will  prevent  a  recovery;  but  if  the 
negligence  of  the  plaintiff,  amounting  to 
the  absence  of  ordinary  care,  shall  contrib- 
ute proximately,  in  any  degree,  to  the  in- 
jury, the  plaintiff  shall  not  recover."  Strong 
V.  .Sacramento,  etc.,  R.  Co.,  61  Cal.  326 ;  s.  c, 
8  Am.  &  Eng.  R.  R.  Cas.  275;  Robinson  v, 
R.  Co.,  48  Cal.  423. 

There  are  cases  that  apparently  conflict 
with  this  doctrine,  by  holding  that  **the 
plaintiff  must  be  entirely  free  from  any 
negligence  whatever,  contributing  to  the 
injury."  New  Jersey  Ex.  Co.v.  Nichols,  33 
N.J.  L434;  Wilds  z'.  Hudson  River  R.  Co., 
24  N.  Y.  430;  Philadelphia,  etc.,  R.  Co.  v. 
lioyer,  97  Pa.  St.  91 ;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  172;  Griff  en  v.  New  York,  etc., 
R.  Co.,  40  N.  Y.  34 ;  Vanderplank  v.  Miller, 
Moody,  &  M.  169;  Toledo,  etc.,  K.  Co.  i/. 
Goddaid,  25  Ind.  185;  Terre  Haute,  etc., 
R.  Co.  7K  Graham,  95  Ind.  286;  s.  c,  12 
Am.  &  Eng.  R.  R.  Cas.  j-^.  But  it  is  doubt- 
ful if  these  cases  really  conflict  with  the 
great  mass  of  authority.  In  all  of  them, 
the  degrees  of  negligence  are  repudiated, 
and  it  follows  that  they  use  the  term  neg- 
ligence as  meaning  a  want  of  ordinary  care 
under  the  circumstances.  Hence,  when 
they  say  that,  in  order  to  charge  defendant, 
it  must  be  a  case  of  unmixed  negligence, 
or  that  plaintiff's  negligence  must  not  have 
contributed  to  his  injury  in  any  degree, 
they  only  declare  the  general  rule,  that,  if 
plaintiff's  want  of  ordinary  care  contributed 
to  his  injury,  he  cannot  recover. 

Creamer  i'.  Portland,  quoted  supra.  Thus 
it  is  said  in  Terre  Haute,  etc.,  R.  R.  Co.  z>, 
Graham,  95  Ind.  291 ;  s.  c,  12  Am.  &  Eng. 
R.  K.Cas.  77.  "  It  is  the  general  doctrine, 
and  the  settled  law  of  this  State,  that,  where 
negligence  is  the  issue,  it  must  be  a  case  of 
unmi.xed  negligence;  that,  in  such  case,  a 
j>arly  cannot  recover  if  it  appear  that,  Ijy 
the  want  of  or di nary  care  and  prudence  on 
his  part,  he  contributed  to  the  injury,  or  if, 
by  the  exercise  of  ordinary  care,  he  might 
have  prevented  the  injury." 
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ceded,*  succeeded,*  or  came  into  existence  contemporaneously' 
with,  the  negligence  of  the  defendant,  provided  it  proximately 
combined  with  such  negligence  in  causing  the  injury.* 

8.  No  Degrees  of  Negligence.  —  In  determining  whether  there  has 
been  a  want  of  ordinary  care,  the  so-called  degrees  of  negligence ; 
namely,  "slight,"  ** ordinary,"  and  "gross"  negligence,  are  not  to 
be  considered.* 

The  division  of  negligence  into  degrees  is  not  recognized  in 
jurisdictions  where  the  doctrine  of  contributory  negligence  pre- 
vails.® Indeed,  it  is  declared  by  high  authority  to  be  misleading 
in  practice,  and  unscientific  in  principle.'' 


1.  When  it  does,  Beeovery  barrecL  — 

Chicago,  etc.,  R.  Co.  r*.  Clark,  2  Hradw. 
(HI.)  116;  Illinois,  etc.,  R.  r-.  Hall,  72  111. 
222;  Illinois,  etc.,  R.  v.  Hetherington,  ^i, 
111.510;  Pennsylvania  R.  Co.  v.  Morgan, 
S2  Pa-  St.  134;  Carroll  v.  Minnesota  Valley 
R.  Co.,  13  Minn.  930;  Pierce  on  Railroads, 
^27 ;  Shearman  &  Redf .  on  Neg.  §  ^^^^ ; 
Beach  on  Cont.  Neg.  21 ;  Dcering  on  Ncg. 

§14. 

2  Martensen  v,  Chicago,  etc.,  R.  Co.,  60 
Iowa,  705;  s.  c  II  Am.  &  Eng.  P..  R.  Cas. 
233;  Butterfield  z'.  Forrester,  11  East,  60 ; 
Brown  v.  Milwaukee,  etc.,  R.  Co.,  22  Minn. 
r65;  Jackson  v.  County  ComVs,  76  N.  Car. 
2<S2;  Illinois,  etc.,  R.  Co.  v.  McClelland,  42 
III.  355;  Beach  on  Cont.  Ncg.  21. 

3.  O'Brien  v.  McGlinchy,  68  Me.  552  ; 
Doggett  z'.  Richmond,  etc.,  R.  Co.,  78  N. 
Car.  305  ;  Chicago,  etc.,  R.  Co.  v.  Becker, 
76  111.  26;  s.  c.,84  111.483;  Moak*s  Under- 
hill  on  Torts,  285  ;  Beach  on  Cont.  Neg.  21. 

4.  The  causal  connection  in  such  cases 
must  not  be  overlooked.  Indeed,  the  doc- 
trines already  laid  down  in  the  text  must 
be  viewed  in  connection  with  the  discus- 
sion farther  on  of  the  rule  that  the  law 
looks  at  the  proximate,  and  not  the  remote, 
cau-->e  of  an  injury  in  fixing  the  liability  for 
its  existence.  See,  in  this  connection,  Is- 
beli  V,  New  York,  etc.,  R.  R.  Co.,  27  Conn. 
393,  406;  s.  c,  71  Am.  Dec.  78, and  note; 
Murphy  v,  Deane,  loi  Mass.  455;  s.  c,  3 
Am.  Rep.  390;  Pierce  on  R.  327,  and 
note  2. 

5.  There  are  no  Degrees  of  Negligence. 
—  Steamboat  "New  World"  v.  King,  16 
How.  (U.  S.)  469, 474 ;  Terre  Haute,  etc.,  R. 
Co.  V.  Graham,  95  Ind.  286,  293;  s.  c,  12 
Am.  &  Eng.  R.  R.  Cas.  77  ;  Milwaukee,  etc., 
R.  Co.  V.  Arms,  91  U.  S.  489,  494 ;  Cooley 
on  Torts,  630;  Smith  v,  N.  Y.  Cent.  R. 
Co.,  24  N.  Y.  222,  241 ;  Decring  on  Ncg. 
jj  1 1  ;  Patterson's  Ry.  Ace.  Law,  8 

6.  The  statement  of  the  text  is  not  too 
broad  when  limited  to  cases  where  the 
principles  of  contributory  negligence  are 
applicable.  Pennsylvania  Co.  v.  Roney, 
89  Ind.  453;  s.  c,  46  Am.  Rep.  17J;  s.  c. 
12  Am.  &  Eng.  R.  R.  Cas.  223;   uilds  v. 


Hudson  River  R.  Co.,  24  N.  Y.  432; 
O'Keefe  v.  Chicago,  etc.,  R.  Co.,  32  Iowa, 
467;  Wharton  on  Ncg.  §  64;  Deering  on 
Ncg.  §  11;  Patiersun's  Ry.  Ace.  Law,  8; 
Cooley  on  Torts,  630;  Beach  on  Cont. 
Ncg.  19,  80.  In  other  words,  where  the 
doctrine  of  contribuiory  negligence  is  ap- 
j>lied,  if  it  appears  that  the  plaintiff,  by  a 
want  of  ordinary  care,  has  proximately 
contributed  to  his  own  injury,  he  cannot 
recover  by  saying  that  the  negligence  of 
the  defendant  was  greater  in  degree  than 
his  own.  **The  parties  being  mutually  in 
fault,  there  can  be  no  apportionment  of 
damages.  The  law  has  no  scales  to  deter- 
mine in  such  cases  whose  wrong-doing 
weighed  must  in  the  compound  that  occa- 
sioned the  mischief."  Railroad  Co.  v,  Nor- 
ton, 24  Pa.  St.  465;  s.  c,  64  Am.  Dec.  674. 
And,  often  as  it  is  denied,  this  is  the  rule, 
even  where  the  doctrine  of  comparative 
negligence  prevails.  Abend 7\  Terre  Haute 
R.  Co.,  Ill  111.  203;  s.  c,  53  Am.  Rep. 
616;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  614. 
The  truth  is,  that  the  rule  of  comparative 
negligence  is  not  applicable  10  cases  where 
the  rule  of  contributory  negligence  should 
be  applied.  The  distinction  between  de- 
grees of  negligence  is  preserved  in  Illinois^ 
but  it  is  never  invoked  when  there  has 
been  a  want  of  ordinary  care  on  the  part 
of  plaintiff.  See  title  "Comparative  Neg- 
ligence," 3  Am.  &  Eng.  Encyc.  of  Law. 

7.  Thus,  Chief  Justice  Cockburn,  in  his 
dissenting  opinion  in  the  Geneva  Award 
cases,  says, — 

"  The  older  authorities,  indeed,  speak  of 
three  degrees  of  negligence,  and  of  gross 
negligence,  as  being  necessary  in  some 
cases  to  found  liability;  but  the  tendency 
of  modern  decisions  has  been  to  apply  in 
all  cases  the  sound  practical  rule,  that,  in 
determining  the  question  of  negligence,  the 
true  test  is,  whether  there  has  been,  with 
reference  to  the  particular  subject-matter, 
that  reasonable  degree  of  diligence  and 
care  which  a  man  of  ordinary  prudence 
and  capacity  might  be  expected  to  exercise 
in  the  same  circumstances."  Quoted,  6 
Alb.  Law  J.  yT^,  where  many  other  siniilar 
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9.  The  Tert  of  Ordinary  Care.  —  It  follows  that  the  only  test  by 
which  it  can  be  determined  whether  ordinary  care  has  been  used 
or  omitted  in  any  particular  case,  isf  the  test  of  negligence  in  gen- 
eral, which  may  be  formulated  thus  :  — 

There  has  been  no  want  of  ordinary  care  when,  under  all  the 
circumstances  and  surroundings  of  the  case,  the  person  injured, 
or  those  whose  negligence  is  imputable  to  him,  did  or  omitted 
nothing  which  an  ordinarily  careful  and  prudent  person,  similarly 
situated,  would  not  have  dcxne  or  omitted  ;  and,  conversely,  there 
has  been  a  want  of  ordinary  care  when,  under  all  the  circumstances 
and  surroundings  of  the  case,  something  has  been  done  or  omitted 
that  an  ordinarily  careful  and  prudent  person,  so  situated,  would 
not  have  done  or  omitted  to  do.* 


criticisms  are  collected.  See  also  N.  Y. 
Cent.  R.Co.  v.  Lockwood.  17  Wall.  (U.  S.) 
357;  Decringon  Ne^.§  11,  and  cases  cited 
and  the  authorities  cited  in  the  two  preced- 
ing notes.  But,  as  holding  a  contrary  view 
in  a  limited  sense,  see  Shearman  &  Redf. 
on  Neg.  §§  16,  17  ;  Wharton  on  Neg.  (2d 
cd.)  §§44-65. 

1.  Tbe  Meaning  of  '*  Ordinary  Care."  — 
Freer  v.  Cameron,  55  Am.  Dec.  663  and 
note;  s.  c,  4  Rich.  (S.  Car.)  Law,  228; 
Mayor  v.  Bailey,  2  Denio  (N.  Y.),  433; 
State  V.  Manchester,  etc.,  R.  Co.,  52  N.  H. 
528,  552;  Beisigel  v,  N.  Y.Cent.  R.  Co.,  34 
N.  Y.  622,  628,  632;  Davis  v,  N.  Y.  Cent., 
etc.,  R.  Co.,  47  N.  Y.  400;  Ditberner  v, 
Chicago,  etc.,  R.  Co.,  47  Wis.  138;  Cleve- 
land, etc,  R.  Co.  V,  Crawford,  24  Ohio  St. 
631,  638;  Creed  v.  Penn.  R.  Co.,  86  Pa.  St. 
139,  145;  Beers  v,  Housatonic  R.  Co.,  19 
Conn,  566,  571,  572;  Ernst  v,  Hudson 
River  R.Co.,  35  N.  Y.9;  Manly  v,  Wil- 
mington,  etc.,  K.  Co.,  74  N.  Car.  655,  660; 
Mackay  v.  N.  Y.  Cent.  R.  Co.,  35  N.  Y. 
75,80;  Tucker  z'.  Henniker,  41  N.  H.  317; 
Madison  v.  Ross,  3  ind.  236;  s.  c,  54  Am. 
Dec.  481;  Nitro-Glycerine  Case,  15  Wall. 
(U.  S.)  524;  Morgan  v.  Cox,  22  Mo.  373; 
Northern  Cent.  R.  Co.  v.  State,  29  Md. 
420;  Brown  v.  Milwaukee,  etc.,  R.  Co.,  22 
Minn.  165;  Moore  v.  Cent.  R.  Co.,  24  N. 
J.  L.  268;  Wyandotte  v.  White,  13  Kan. 
191  ;  Wheeler  v.  Westport,  30  Wis.  392; 
Ward  V,  Milwaukee,  etc.,  R.  Co.,  29  Wis. 
144;  Stokes  V.  Saltonstall,  13  Pet.  (U.  S.) 
181;    Railroad  Co.   v.   Pollard,   22  Wall. 


(U.   S.)   341 ;   Reynolds  v.  Burlington,  152 

Yt.   30<       ■ 

Co.,  oi  Cal.  321 ;  s.  c,  8  Am.  &  Eng.  R.  R. 


Vt.   300;   Strong  ?'.   Sacramento,   etc, 


!:  t. 


Cas.  273;  Aurora,  etc.,  R.  Co.  v.  Grimes, 
13  111.  585;  Wilson  V.  Cunningham,  3  Cal. 
241 ;  s.  c,  58  Am.  Dec.  407 ;  Blyth  v,  Bir- 
mingham Water-Works  Co.,  1 1  Exch.  784  ; 
Hays  V.  Millar,  77  Pa.  St.  238;  Beach  on 
Cont.  Neg.  §  9;  Deering  on  Neg.  §  15; 
Shearman  &  Redf.  on  Neg.  §§  29,  30; 
Pierce  on  R.  R.  318,  324,  325;  Patterson's 


Ry.  Ace.  Law,  45-50 ;  2  Thomp.  on  Neg. 
1149,1150. 

The  test  of  ordinary  care  formulated  in 
the  text,  and  supported  in  a  general  way 
by  the  foregoing  authorities,  has  beenstated 
by  the  courts  as  follows:  — 

"  There  is  no  absolute  rule  as  to  what 
constitutes  negligence.  When  a  higher 
degree  of  care  is  demanded  under  some 
circumstances  than  under  others,  when  the 
standard  shifts  with  the  circumstances  of 
the  case,  when  both  the  duty  and  the  ex- 
tent of  its  performance  are  to  be  ascer- 
tained as  facts,  a  jury  alone  can  determine 
what  is  negligence,'  and  whether  it  ha.> 
been  proved."  West  Philadelphia  R.  Co. 
V.  Gallagher.  108  Pa.  St.  524;  s.  c,  27  Am. 
&  Eng.  K.  R.  Cas.  204. 

"  The  rights  and  duties  of  parties  grow 
out  of  the  circumstances  in  which  they  art 
placed."  Pennsylvania  R.  Co.  v,  Kilgore, 
32  Pa.  St.  292 ;  s.  c,  72  Am.  Dec  787. 

"  What  is  reasonable  skill,  proper  care 
and  diligence,  etc.,  can  only  be  determined, 
as  matter  of  fact,  by  the  jury.  It  is  impos- 
sible to  establish  any  general  rule  u]>on  so 
indefinite  a  subject ;  and  it  is  impossible  to 
make  juries,  or  merely  practical  men  any- 
where, determine  these  matters  except 
upon  the  circumstances  of  each  particular 
case."  Robinson  v.  Cone,  22  Vt.  213  ;  s.  c., 
54  Am.  Dec.  67,  74. 

**  The  degree  of  care  and  foresight  which 
it  is  necessary  to  use,  in  cases  of  this  de- 
scription, must  always  be  in  proportion  to 
the  nature  and  magnitude  of  the  injury 
that  will  be  likely  to  result  from  the  occur- 
rence which  is  to  be  anticipated  and 
guarded  against ;  and  it  should  be  that 
care  and  jirudence  which  a  discreet  and 
cautious  individual  would  or  ought  to  use 
if  the  whole  risk  and  loss  were  to  be  his 
own  exclusively."  Walworth,  Chancellor, 
Mayor  v.  Bailey,  2  Denio  (N.  Y.),  433, 
440. 

And  in  a  recent  case,  involving  the  ques- 
tion of  care  in  crossing  a  railway,  it  is  said, 
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lOi  Slight  Want  of  Ordinary  Care.  —  And,  while  the  degrees  of 
negligence  are  not  recognized  in  determining  whether  there  has 
been  contributory  negligence,  yet  the  slightest  want  of  ordinary 
care,  as  above  defined  and  tested,  will  constitute  contributory 
negligence,  if,  in  combination  with  the  negligence  of  the  defend- 
ant, it  causes  the  injury.* 


*•  The  plaintiff  is  not  bound  to  see ;  he  is 
bound  to  make  all  reasonable  effort  to  see, 
that  a  careful,  prudent  man  would  make  in 
like  circumstances.  i-Ie  is  not  to  provide 
against  any  certain  result.  He  is  to  make 
an  effort  for  a  result  that  will  give  safety,  — 
such  effort  as  caution,  care,  and  prudence 
will  dictate."  Greany  R.  Co.  z*.  Long  Island, 
etc.,  R.  Co.,  loi  N.  Y.  419;  s.  c,  24  Am. 
^  Eng.  R.  R.  Cas.  476. 

So.  in  a  simitar  case,  it  is  said,  "  What 
constitutes  negligence  in  a  given  exigency 
t:%  generally  a  question  for  the  jury,  and 
not  for  the  court.  Negligence  is  want  of 
ordinary  care  under  the  circumstances; 
the  standard  is  therefore  necessarily  vari- 
able ;  no  fixed  rule  of  duty  can  be  formed 
which  can  apply  to  all  cases.  A  course  of 
conduct  justly  regarded  as  resulting  from 
the  exercise  of  ordinary  care,  under  some 
circumstances,  would  exhibit  the  grossest 
degree  of  negligence  under  other  circum- 
stances: the  opportunity  for  deliberation 
and  action,  the  degree  of  danger,  and 
many  other  considerations  of  a  like  nature, 
affect  the  standard  of  care  which  may  be 
reasonably  required  in  a  particular  case.*' 
Schum  V,  Pennsylvania  R.  Co.,  107  Pa.  .St. 
8;  s.  c,  52  Am.Rep.  469. 

And,  more  exactly  in  line  with  the  text, 
it  has  been  said,  **  The  general  doctrine  is 
fjcrfectly  familiar  to  us,  that,  when  the 
negligence  of  the  injured  party  contributes 
directly  to  the  injury  complained  of,  the 
law  will  afford  no  redress.  .  .  .  Kut  negli- 
gence is  a  relative  term,  and  is  defined  to 
be  *  the  omission  to  do  something  which  a 
reasonable  man,  guided  by  those  consider- 
ations which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do.*  Moreover,  it  is  not 
absolute  or  intrinsic,  but  always  relates  to 
some  circumstance  of  time,  place,  or  per- 
>ons."  Jamison  v.  San  Jose,  etc,  R.  Co , 
55  Cal.  593 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas. 


35'»  352  :  Broom's  Leg.  Max.  329;    Rich- 
ardon  v.  Kier,  34  Cal.  63. 
And  although  a  plaintiff  may,  by  his  acts 


or  omissions,  have  proximately  contributed 
to  his  own  injury,  yet,  if  he  was  not  in  fault 
in  so  doing,  he  may  recover.  "  It  is  possi- 
ble for  the  plaintiff  not  only  to  contribute 
to,  but  even  to  lie  himself,  the  immediate 
cause  of  his  own  injury,  and  yet  to  recover 
compensation  therefor.  If  his  share  in  the 
transaction  was  innocent,  and  not  incau- 


tious, it  furnishes  no  excuse  for  the  defend- 
ant."   Shearman  &  Redf.  on  Neg.  §  28. 

Thus,  where  "  the  plaintiff  carried  on  a 
varnish-factory  adjoining  defendant's  rail- 
way, and  in  tne  manufacture  exf>osed  ben- 
zine out  of  doors  on  his  premises,  whict> 
was  ignited  by  sparks  from  defendant*s 
engine,  and  caused  the  destruction  of  the 
factory,"  it  was  held  that  plaintiff  was  not 
guilty  of  contributory  negligence.  Kalb- 
fleisch  7'.  Long  Island  R.  Co.,  102  N.  Y. 
520;  s.  c,  29  Am.  &  Eng.  R.  R.  Cas.  179; 
55  Am.  Rep.  832;  S.  P.  Fero  f.  Buffalo^ 
etc.,  R.  Co.,  22  N.  Y.  215. 

And  there  are  numerous  recent  cases 
which  recognize  this  doctrine,  and.  assert 
the  principle,  that  plaintiff's  act  or  omissiorr 
contributing  to  the  injury  must  be  such  as 
a  person  of  ordinary  care  and  prudence 
would  not  have  been  guilty  of  under  thc- 
circumstances,  or  it  does  not  constitute 
contributory  negligence.  Patten  v,  St- 
I-X)uis,  etc.,' R.  Co.,  87  Mo.  117;  s.  c,  23. 
Am.  &  Eng.  R.  R.  Cas.  364 ;  56  Am.  Rep. 
446 ;  Louisville,  etc,  R.  Co.  v.  Richardson^ 
66  Ind.  43;  s.  c,  32  Am.  Rep.  94;  Pitts- 
burgh, etc.,  R.  Co.  V.  Jones,  86  Ind.  496; 
s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  76;  44  Am. 
Rep.  334 ;  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499;  s.  c,  7  Am.  &  Eng.  R.  R. 
Cas.  493;  40  Am.  Rep.  7^4;  Kellogg  7'- 
Chicago,  etc.,  R.  Co.,  26  Wis.  223;  s.  c,  7 
Am.  Rep.  69;  Iron  R.  Co.  v.  Mowerv,  36- 
Ohio  St.  418;  s.  c,  3  Am.  &  Eng.  R.  K. 
Cas.  361  ;  South  Cov.,  etc.,  R.  Co.  v.  Ware 
(Kv.  1886),  27  Am.  &  Eng.  R.  R.  Cas.  20C; 
Jeftrey  v.  Keokuk  &  D.  R.  Co.,  56  Iowa, 
546;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  568. 

1.  Slight  Want  of,  oonstitntes  Negli- 
gfenee.  —  "  If  the  plaintiff  was  guilty  of  any 
want  of  ordinary  care  and  prudence,  how- 
ever slight,  which  neglect  contributed  di 
recti y  to  produce  the  injury,  he  cannot 
recover."  Creamer  v.  Portland,  36  Wis. 
92;  Hammond  v.  Mukwa,  40  Wis.  35;  Otis 
V.  Janesville,  47  Wis.  422;  Strong  ?/. 
Sacramento  &  Placerville  R.  Co.,  61  Cal. 
321  ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  273, 
275;  Baltimore,  etc.,  R.  Co.  v.  Fitzpatrick, 
35  Md.  32;  Manly  v.  Wilmington,  etc.,  K- 
Co.,  74  N.  Car.  655;  Kerwhacker  v.  Cleve- 
land, etc.,  R.  Co.,  3  Ohio  St.  172 ;  s.  c,  62 
Am.  Dec.  246;  Dush  7k  Fitzhugh,  2  Lea 
(  Tcnn.),  307  ;  Houston,  etc.,  R.  Co.  v.  Gor- 
bett,49Tcx.  573;  Bridge  ta  Grand  Junction 
Ry.  Co.,  3  Mee  &  W.  244;  Terre  Haute, 
etc.,   R.  Co.  V.  (iraham,  95  Ind.  286,  291  ; 
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11.  How  the  Elements  must  combine.  —  But  a  want  of  ordinary  care 
o:n  the  part  of  the  plaintiff,  or  the  person  injured,  will  not  prevent 
a  recovery  if  such  want  of  ordinary  care  was  not  a  proximate  cause 
of  the  injury.*  Nor  will  the  fact  that  the  person  injured  proximately 
contributed  to  his  own  injury  by  his  conduct,  constitute  contribu- 
tory negligence,  if  he  was  not  guilty  of  a  want  of  ordinary  care.* 
Hence,  there  must  be  a  want  of  ordinary  care  contributing  to  the  in- 
jury as  a  proximate  cause  before  contributory  negligence  can  exist.^ 

s.  c,  12  Am.&  Eng.  R.  R.  Cas.  77  ;  Dowling  Shearman  &  Redf.on  Neg.  §  33;  2  Thorn  p. 

V.    Allen    (Mo.),    5    West.   Rep.  371,  372;  on  Neg.  1151   et  seq. ;   Cooley   on  Torts, 

Monongahela  City  7-.  Fischer,  iir   Pa.  St.  ^674,  675;    2  Wood's  Ry.  Law,  1255-1257; 

<);  s.  c,  13  Am.  &  Eng.  Corp.  Cas.  431 ;  Beach  on  Cont.  Neg.  25;  note  to  Ereer  z*. 

56  Am.  Rep.  241.     It   must  be  borne  in  Cameron,   55   Am.    Dec.   66S;    Davies  z\ 

mmd   that   the  term   ".slight  negligence/'  Mann,  10  Mee.  &  W.  545;  s.  c,  2  Thomp. 

as   used   in   some   of  these   cases,   means  on  Neg.  1105;  Radley  ?'.  London,  etc.,  Ry. 

always  slight  want  of  ordinary  care,  and  Co.,  L.  R.  r  A  pp.  Cas.  754  ;  s.  c,  2  Thomp. 

never  a  want  of  extraordinary  care,  or  of  the  on    Nog.   1108;  Puff   v.  Warman,  2  C.  B. 


slightest  degree  of  care,  a  distinction  which 
>eems  to  have  escaped  Mr.  Beach.  Beach 
on  Cont.  Neg.  20  and  2 t,  and  note  i,  p.  21. 
There  is  a  difference  of  opinion  as  to  the 
utility  of  the  doctrine  laid  down  in  the  text. 


(N.  S.r740;  s.  c,  5  C.    B.  (N.   S.)  573; 
Murphy  if.  Deane,  lOi  Mass.  455;  s.  c,  3 
Am.  Rep.  390;  Scheffer  v.  R.  R.  Co.,  105  U. 
S.  249;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  61. 
2.  Proximate  Contribution  not  Enough. 


Mr.  Beach  pronounces  it  "ingenious  and  — This  principle  has  been  illustrated  in 
philosophical,  and  capable  of  useful  appli-  note  22,  atiU,  and  other  illustrations  are 
cation  "  (Beach,  Con.  Neg.  20) ;  while  Mr.  plentiful.  Thus,  a  person  exercising  ordi- 
Freeman  says,  "This  distinction  l)etween  nary  care  may  suddenly,  without  fault  on 
slight  negligence  and  slight  want  of  ordi-  his  own  part,  be  put  into  a  position  of  dan- 
nary  care  is  exceedingly  minute,  and  in  ger  that  requires  him  to  adopt  a  perilous 
practice  it  would  be  very  difficult  to  make  alternative  in  attempting  to  escape  the  im- 
an  average  jury  comprehend  it."  Note  to  mediate  danger.  If,  in  doing  this,  he  is 
i*recr  z.  Cameron,  55  Am.  Dec.  670,  671.  injured  by  the  negligence  of  another,  he  is 
l»ut  it  seems  that  Mr.  Freeman  overlooks  not  guilty  of  contributory  negligence,  even 
the  marked  difference  between  a  slight  though,  had  he  remained  i)assive  in  the  first 
want  of  ordinary  care,  which  is  negligence  instance,  he  would  have  escaped  injury, 
by  rea.son  of  the  very  fact  that  it  is  a  failure  Jones  v.  Boyce,  I  Stark.  (N.  J.)  493;  Ste- 
of  ordinary  care  (Pierce  on  R.  R.  324),  and  venson  f.  Chicago,  etc.,  R.  Co.,  18  Fed. 
that  omi  sion  of  extraordinary  care  which  Rep.  493;  Buel  z/.  N.  Y.  Cent.  R.  Co.,  31 
is  usually  denominated  slight  negligence  N.  Y.  314:  Chicago,  etc.,  R.  Co,  «/.  Becker, 
(Story  on  Bailments,§  I7),but  which,  where  76  III.  25;  Linnehan  z/.  Sampson,  126  Mass. 
the  only  standard  is  that  of  ordinary  care,  wO;  s.  c,  30  Am.  Rep.  692;  Galena,  etc., 
is  not  negligence  at  all.  "In  cases  like  R.  Co.  7'.  Yarwood,  17  III.  500;  Indian- 
ihc  one  now  before  us,  each  party  is  re-  apolis,  etc.,  R.  Co.  v.  Stout,  53  Ind.  143; 
•juired  to  exercise  ordinary  care,  and  neither  Mobile,  etc.,  R.  Co.  v.  Ashcroft,  48  Ala.  15; 
party  is  required  to  exercise  great  or  ex*  Georgia,  etc..  Banking  Co.  v.  Rhodes,  56 
traordinary  care.  The  want  of  ordmary  Ga.  645;  Turner  t/.  Buchanan,  82  Ind.  147  ; 
care  is  ordinary  negligence  ;  but  the  want  s.  c,  42  Am.  Rep.  485  ;  Wilson  v.  Northern 
of  great  or  extraordinary  care  is  only  slight  Pac.  R.  Co.,  26  Minn.  278;  s.  c,  37  Am. 
negligence;  and  while  either  party  will  be  Rep.  410;  Pittsburgh,  etc.,  R.  Co.  v.  Rohr- 
held  to  be  guilty  of  culpable  negligence  if  man  (i*a.),  12  Am.  &  Eng.  R.  R.  Cas.  176, 
found  to  be  guilty  of  ordinary  negligence,  and  note  ;  Lowery  v.  R.  Co.,  99  N.  Y.  158; 
vet  neither  party  will  be  held' to  be  guilty  s.  c,  23  Am.&  Eng.  R.  R.  Cas.  276;  Whar- 
of  culpable  negligence  if  found  to  be  guilty  ton  on  Neg.  §§  304,  305,  377;  Beach  on 
of  only  slight  negligence."     Valentine.  J. ^\\\  Cont.  Neg.  §§14,  15;  Patterson's  Ry.  Ace. 


Kansas  Pac.  R.  Co.  z:  Peary,  29  Kan.  169; 
.s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  260,  271, 
citing  the  Wisconsin  cases. 

1.  Causal  Conneotion  of  Elements.  —  Tn 
the  discussion  of  causal  connection  which 
follows,  the  application  of  this  rule  will  be 
shown.  It  is  sufficient  here  to  cite  the  gen- 
eral authorities  for  it.  Pierce  on  Railroads, 
526,  327  ;  Wharton  on  Neg.  §  323  et  seq.  : 
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Law,  62  e/  seq. ;  Pierce  on  R.  R.  328,  329 ; 
South  Covington,  etc.,  R.  v.  Ware  (Ky.), 
27  Am.  &  Eng.  R.  R.  Cas.  206;  Nare' 7'. 
Flock,  90  Ind.  2ri ;  Louisville,  etc.,  R.  Co. 
V.  Richardson,  66  Ind.  43,  48;  s.c,  32  Am. 
Rep.  94;  Iron  R.  Co.  ?'.  Mowery,  36  Ohio 
St.  418 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  361. 
3.  There  must  also  be  a  Want  of  (mi- 
nary  Care.  —  This  results  as  a  logical  con- 


Proximate  and        CONTRIBUTORY  NEGLIGENCE,      Bemote  Caiues. 

12.  Proximate  and  Eemote  Canses.  —  In  the  application  of  the 
principle  that  the  law  looks  at  the  proximate,  and  not  at  the  re- 
mote, cause  of  an  injury,  lies  the  great  difficulty  in  the  law  of 
contributory  negligence.*  No  general  rule  for  determining  when 
causes  are  proximate,  and  when  remote,  has  yet  been  formulated.'* 
But  the  principles  that  govern  the  determination  of  the  question 
are  well  settled.^  When  it  is  once  established  that  a  person, 
injured  by  the  negligence  of  another,  has  been  guilty  of  a  want 
of  ordinary  care,  it  becomes  necessary  to  determine  whether  such ' 
want  of  ordinary  care  proximately  contributed  to  the  injury,  as  an 
efficient  cause,  or  only  remotely,  as  a  condition  or  remote  cause, 
thereof.*  If  it  proximately  contributed,  there  can  be  no  recovery; 
but  if  it  was  only  a  remote  cause  or  condition  of  the  injury,  a 
recovery  can  be  had.*     A  want  of  ordinary  care  may  be  said  to 

sequence,  and  is,  of  course,  well  settled.  R.  R.  Cas.  234  ;  Henry  v.  St.  Louis,  etc., 

Bc.^ch  on  Cont.  Neg.  §§  3,  7,   10,   11 ;    2  R.  Co.,  76  Mo.  288;  s.  c,  12  Am.  &  Eng. 

Thomp.  on  Neg.  1148-115^;  Shearman  &  R.  R.  Cas.   136;    Lewis  v.   Flint,  etc.,  R. 

Redf.  on  Neg.  §  -y^^ ;  Pollock  on  Torts,  378,  Co.,  54  Mich.  55 ;  s.  c,  18  Am.  &  Eng.  R.  R. 

and  the  authorities  cited  to  the  two  preced-  Cas.  263;  opinion  by  CooUy^  C.J. 

ing  notes.  4.  Pierce    on    Railroads,    326,    327;    2 

1.  Causa  Prozima  et  non  Bemota  Spec-  Thomp.  on  Neg.  11 51;  Ikach  on  Cont. 
tatur.  —  2  Thomp.  on  Neg.  1155;  Whar-  Neg.  §  3;  55  Am.  608,  note  to  Freer  7/. 
ton  on  Neg.  §  85.     The  maxim  of  the  law  Cameron  ;  Pollock  on  Torts,  378. 

is.  ^  In  jure  non  remota  causa  sed  proxima  6.  The  Doctrine  of  Davies  v.  Mann.  — 

spfrtatur^     broom's   Max.    165,  of  which  Here  we  encounter  two  distinct  lines   of 

Lord  Hacon  says, —  authority,  of  which  Butterfield  v.  Forrester, 

*•  It  were  infinite  for  the  law  to  consider  1 1  East,  60.  heads  one  ;  and  Davies  v.  Mann, 

the  causes  of  causes,  and  their  impulsions  10  Mee.  &  W.  545;  s.  c,  2  Thompson  on 

one  of  another,  therefore  it  contenteth  it-  Meg.  1105,  the  other.     In  the  first  case  the 

>elf  with  the  immediate  cause,  and  judgeth  general  rule  was  laid  down,  which  has  never 

of  acts  by  that  without  looking  to  any  fur-  since  been  denied,  that  a  want  of  ordinary 

ihcr  degree."     Maxims,  Reg.  I.     Hut  this  care  on  his  own  part,  proximately  contril> 

does  not  help  us  to  tell  when  a  cause  is  uting  to  his  injury,  will  prevent  a  person 

proximate,  and  when  remote*.  injured  by  the  negligence  ot  another  from 

2.  "To  a  sound  judgment  must  be  left  recovering.  In  the  second  case,  decided  in 
each  particular  case."  Harrison  v.  Berk-  1842,  the  correctness  of  the  doctrine  in 
ley,  t  Strobh.  L.  (S.  Car)  525;  s.  c,  47  Butterfield  7-.  Forrester  was  conceded ;  but 
Am.  Dec.  578.  "  Many  cases  illustrate,  it  was  held  that  it  had  no  application  to 
but  none  define,  what  is  an  immediate,  or  the  case  before  the  court,  on  the  ground 
what  is  a  remote,  cause.  Indeed,  such  a  that  plaintiff's  want  of  ordinary  care  did  not 
cause  seems  incapable  of  any  strict  defini-  constitute  contributory  negligence,  because 
tion  which  will  suit  every  case."  Fair-  it  was  a  remote  cause  or  mere  condition 
banks  7^  Kerr,  70  Pa.  St.  86;  s.  c,  lo  Am.  of  the  injury,  resulting  from  defendant's 
Rep.  664.  "There  can  be  no  fixed  and  negligence,  and  did  not  proximately  con- 
immediate  rule  upon  the  subject  that  can  tribute  to  it.  In  other  words,  defendant's 
he  applied  to  all  cases.  Mucn  must,  there-  negligence  was  held  the  sole  proximate 
tore,  as  is  often  said,  depend  upon  the  cir-  cause  of  the  injury  sustained  by  plaintiff, 
cumstances  of  each  particular  case."  Page  the  principle  being  that  the  negligence  of 
V.  Hucksport,  64  Me.  51.  defendant   arising  subsequently  to  that  of 

3.  With  the  law  of  causal  connection  in  plaintiff,  and  plaintiff's  negligence  being  so 
the  field  of  negligence  in  general,  we  do  obvious  that  defendant  could,  by  the  exer- 
not  here  deal.  Perhaps  the  principles  that  cise  of  ordinary  care,  have  discovered  it  in 
must  be  invoked  to  determine  when  a  cause  time  to  have  avoided  inflicting  the  injury, 
IS  proximate  and  when  remote,  have  never  defendant's  failure  to  discover  such  want 
l)een  better  stated  than  bv  Judge  Cooley.  of  care  on  plaintiff's  part  was  itself  the 
Cooley  on  Torts,  68-80.  ^ee  also  Scheffer  negligence  proximately  and  directly  caus- 
r,  R.  Co.,  105  U.  S.  251  ;  s.  c,  8  Am.  &  ing  the  injury,  with  no  intervening  negli- 
Eng.  R.  R.  Cas.  59;  Ins.  Co.  r.  Tweed,  7  gence  on  plaintiff's  part  to  break  the  causal 
Wall.  (U.  S.)  44  ;  Terre  Haute,  etc.,  R.  Co.  connection  between  defendant's  negligence 
r.  Buck,  96  Ind.  ^^o;  s.  c,  18  Am.  &  Eng.  and  the  injury.    .\s  sustaining  this  statement 
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cient  cause  of  the  injury  in  any  degree,  however  slight,  and  not 
the  mere  condition  or  occasion  of  it*     B 


contribute  proximately  to  an  injury  when  it  is  an  active  and  effi- 

"       ;e,  however  slight,  and  not 
But  it  is  not  a  proximate 

the  injury  must  have  direct  relation  to  the 
act  or  omission  charged  to  be  negligence  on 
the  part  of  the  dfefendant."  McQuitken  v. 
Cent.  Pac.  R.  Co.,  64  Cal.  463 ;  s.  c,  16  Am. 
&  Eng.  R.  R.  Cas.  353. 

"The  negligence  of  the  plaintiff  which 
defeats  a  recovery  must  be  a  proximate 
cause  of  the  injury."  Fowler  v.  B.  &  O. 
R.  Co.,  j8  W.  Va.  579;  s,  c,  8  Am.  &  Eng. 
R.  R.  Cas.  480,  482. 

"When  the  negligence  of  the  party  in- 
jured did  not  in  any  degree  contribute  to 
the  immediate  cause  of  the  accident,  such 
negligence  ought  not  to  be  set  up  in  answer 
to  the  action."  Greenland  v.  Chaplin,  5 
Exch.  248. 

"  When  there  has  been  mutual  negligence 
on  the  part  of  the  plaintiff  and  defendant, 
and  the  negligence  of  each  was  the  proxi- 
mate cause  of  the  injury,  no  action  can  be 
sustained."  Trow  v.  Vt.  Cent.  R.  Co.,  24 
Vt.  487 ;  s.  c,  58  Am.  Dec.  191. 

"  Properly  si)eaking,  contributory  negli- 
gence, as  the  very  words  import,  arises 
when  the  plaintiff  as  well  as  the  defendant 
has  done  some  act  negligently,  or  has 
omitted  through  negligence  to  do  some 
act  which  it  was  their  respective  duty  ir> 
do,  and  the  combined  negligence  of  the  two 
parties  has  directly  produced  the  injury. 
.  .  .  On  the  contrary,  if  the  act  of  the  de- 
fendant is  the  immeaiate  cause  of  the  injury, 
no  preceding  n^^li^ence  or  improper  con- 
duct of  the  plaintiff  would  pre\ent  him 
from  recovering;  for  in  such  a  case  his 
preceding  negligence  or  improper  conduct 
would  not  be  in  law  regarded  as  any  part 
of  the  cause  of  the  injury,  and  would  not 
therefore  be  held  to  be  contributory  negli- 
gence. The  plaintiff*s  preceding  negligence 
or  improper  conduct  is  in  such  case  a  mere 
condition,  and  not  a  cause  of  the  injury. 
Though  it  may  be  in  such  a  case,  that  the  in- 
jury could  not  possibly  have  happened  with- 
out this  preceding  negligence  or  improper 
conduct  of  the  plaintiff,  —  that  is,  without 
circumstances  being  in  the  actual  condition 
in  which  the  plaintiff  had  improperly  placed 
them,  —  he  may  in  such  case  nevertheless 
recover;  for  in  the  view  of  the  law,  which 
never  looks  to  the  remote  cause,  which  we 
have  called  a  condition,  but  only  the  proxi- 
mate cause,  the  injury  in  such  a  case  would 
be  held  to  be  caused  by  the  defendant 
only."  Washington  7/.  B.  &  O.  R.  R.  Co., 
17  W.  Va.  190;  s.  c,  10  Am.  &  Eng.  R.  R, 
Cas.  749,  755,  756. 

"  Although  the  plaintiff  was  wrongfully 
upon  the  cars,  the  conductor  was  bound  to 
exercise  reasonable  care  and  prudence  in 
removing  him.     The  rule  that  the  plaintiff 
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of  the  rule,  and  of  the  effect  of  the  decis- 
ion in  Davies  v,  Mann,  sec  Wharton  on 
Neg.  §§  323  to  327;  Pollock  on  Torts,  378, 
379;  Shearman  &  Redf.  on  Neg.  §  2S; 
Pierce  on  Railroads,  326,  327  ;  Patterson^ 
Ry.  Ace.  Law,  pp.  51-56,  and  especially 
§  581  P-  55.  Ana  so  have  the  courts  ap 
plied  I  he  case  of  Davies  v,  Mann,,  both  jn 
this  country  and  in  England.  Trow  v.  Ver- 
mont Cent.  R.  Co.,  24  Vt.  487 ;  s.  c,  58 
Am.  Dec.  191, 196, 197 ;  Isbell  v.  New  Vorlc, 
etc.,  R.  Co.,  27  Conn.  393;  s.  c,  71  Am. 
Dec.  78,  83;  Spencer  v,  Baltimore  &  Ohio 
R.  Co.,4Mackey  (D.  C),  138;  s.  c,  54  Am. 
Rep.  272;  The  Beminay  12  Prob.  Div.  58; 
8.  c,  57  Am.  Rep.  494,  509,  note. 

So  also  a  dictum  in  the  case  of  Davies  v, 
Mann  may  be  cited  as  sustaining  the  doc- 
trine that  contributory  negligence  is  not  a 
defence  where  an  injury  is  wilfully  inflicted. 
Terre  Haute,  etc.,  R.  Co.  v,  Graham,  46 
Ind.  243. 

Recent  text-writers  have  criticised  the 
rule  in  Davies  v.  Mann,  and  have  declared 
the  case  "a  mischief-making  authority." 
Beach  on  Con.  Neg.  §  5 ;  2  Thomp.  on  Neg. 
1155.  But  Mr.  Thompson  has  shown  how 
the  rule  can  be  usefully  and  practically 
applied,  —  2  Thomp.  on  Neg.  11 57,  —  and 
there  is  little  prospect  of  its  abandonment 
by  the  courts  as  a  safe  and  proper  rule  in 
Its  practical  effects. 

1.  Slight  Want  of  Ordinary  Care  not 
Slight  Hegligenee.  —  Bigelow  on  Torts, 
311 ;  Beach  on  Con.  Neg.  36;  Wharton  on 
^^g-  §  303  J  Shearman  &  Redf.  on  Neg. 
§  3^ ;  McAunich  if.  Mississippi,  etc,  R.  Co., 
20  Iowa,  338;  Muldowney  z^.  Illinois,  etc., 
R.  Co.,  ^9  Iowa,  615;  Haley  v.  Chicago, 
etc.,  R.  Co.,  21  Iowa,  15 ;  Sullivan  v.  Louis- 
ville Bridge  Co.,  9  Bush  (Ky.),8i,90;  Tuff 
7'.  Warman,  5  C.  B.  (N.  S.),'573;  2  Thomp. 
on  Neg.  1 152;  Murphy  v,  Deane,  loi 
Mass.  45s;  s.  c,  3  Am.  Rep.  390;  Green- 
land V.  Chaplin,  5  Exch.  248;  Norn's  v, 
Litchfield,  35  N.  H.  271 ;  s.  c.,69  Am.  Dec. 
46  ;  Pennsylvania  R.  Co.  v.  Righter,  42 
J.  J.  L.  180;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
220;  Creamer  v.  Portland,  36  Wis.  92; 
Marble  v.  Worcester,  4  Gray  (Mass.),  395; 
Chicago,  etc.,  R.Co.  v.  Becker,  76  111.  2^,  30; 
Monongahela  City  v.  Fisher  (Pa.  18S0),  13 
Am.  &  Eng.  Corp.  Cas.  431  ;  VaUntine^ 
7.,  in  Kansas  Pac.  R.  Co.  v,  Peary,  29  Kan. 
169;  s.  c,  II  Am.  &  Eng.  K.  R.'Cas.  260. 
Compare  Chicago,  etc.,  R.  Co.  v,  Johnson, 
103  III.  512 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
22s. 

But  it  most  he  Proximate  to  har  Becov- 
ery.  —  "The  act  or  omission  on  the  part  of 
a  plamtiff  claimed  to  have  contributed  to 
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cause  of  the  injury  when  the  negligence  of  the  person  inflicting 
it  is  a  more  immediate  efficient  cause.*  That  is,  when  the  negli- 
gence of  the  person  inflicting  the  injury  is  subsequent  to,  and 
independent  of,  the  carelessness  of  the  person  injured,  and  ordi- 
nary care,  on  the  part  of  the  person  inflicting  the  injury,  would 
have  discovered  the  carelessness  of  the  person  injured  in  time  to 
have  avoided  its  effects,  and  prevented  injuring  him,  there  is  no 
contributory  negligence,  because  the  fault  of  the  injured  party 
becomes  remote  in  the  chain  of  causation.*     In  such  a  case,  the 

cainnot  recover  of  his  own  wrong  as  well  of  it,  plaintiff  might  recover."  Pittsburgh, 
as  that  of  the  defendant,  has  conduced  to  etc.,  R.  Co.  v,  Karns,  13  Ind.  87,  89. 
the  injury  which  he  has  sustained,  is  con-  "  When  the  negligence  of  the  deCendanr 
lined  to  cases  where  his  wrong  or  negli-  is  proximate,  and  that  of  the  plaintiff  re- 
gence  has  immediately  or  proximately  con-  mote,  the  action  can  be  sustained,  although 
tributedto  the  result.*^  Meekst^.  Southern  the  plaintiff  is  not  entirely  without  fault." 
Pac  R.  R.  Co.,  56  Cal.  513;  s.  c,  8  Am.  Richmond,  etc.,  R.  Co.  v.  Anderson, 
&  Eng.  R.  R.  Cas.  ^14,  319,  320. 

"  Negligence,  which  does  not  contribute 
to  results,  need  not  be  regarded."  Marcott 
V,  Railroad  Co.,  4  Am.  &  Eng.  R.  R.  Cas. 
548,  551 ;  s.  c,  47  Mich.  1,  49  Mich.  99. 


V.   Anderson,   31 
Gratt.  ( Va.)  812  ;  s.  c,  31  Am.  Rep.  754. 

**  When  the  negligence  of  the  defendant 

is  the  proximate  cause  of  the  injury,  but 

that  of  the  plaintiff  only  remote,  consisting 

of  some  act  or  omission  not  occurring  at 

'*Ii''is  clear  that  a  plaintiJFf  may  recover,   the  time  of  the  injury,  the  action  for  repa- 


though  he  did  not  use  due  care,  if  his  neg 
ligence  in  no  wise  caused  the  accident 
resulting  in  his  injury."  Thirteenth  &  F 
Sts.  Pass.  R.  J*.  Houdrou,  92  Pa.  St.  475; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  30,  34. 

1.  VotPnadmate  when  Defendant's  Keg- 
ligenee  Xore  Immediate  Efficient  Cause.— 
Pac.  R.  Co.  V.  Haut.s  12  Kan.  328;  Walsh 


ration   is  maintainable."     Kerwhacker 
R.  R.  Co.,  1  Ohio  St.  172;  s.  c,  62  Am. 
Dec.  246,  2S5. 

"  When  the  negligence  of  the  defendant 
is  the  proximate  cause  of  the  injury,  but 
that  of  the  plaintiff  only  remote,  consisting 
of  some  act  or  omission  not  occurring  at 
the  time  of  the  injury,  the  action  for  repa- 


p.  Mississippi,  etc..  Trans.  Co.,  S2  Mo.  434 ;  ration  is  maintainable."   Zemp  v,  Wilming- 

Whalen  v.  St.  L.,  etc.,  R.  Co.,  60  Mo.  323  ;  ton,  etc.,  R.  Co ,  9  Rich.  L.  (S.  Car.)  84; 

State  V,  Manchester,  etc.,  R.  Co.,  52  N.  H.  s.  c,  64  Am.  Dec.  763,  768. 
^28;  Manly  v.  Wilmington,  etc.,  R.  Co.,  74       "The  true  ground  of  contributory  negli- 

N.  Car.  655;  Kerwhacker  t/.  Railroad  Co.,  3  gence  being  a  bar  to  recovery,  is  that  it  is 

OhioSt.  172;  s.  c,62  Am.  Dec.  246;  Radley  the  proximate  cause  of  the  mischief;  and 

London,  etc.,  R.  Co.,  L.  R.  i  App.  Cas.  negligence  on  the  plaintiff's  part,  which  is 


,  2  Thomp.  on  Neg.  1108;  Mark 
'^    Co.,  56  How.  Pr.108; 


759;  s.  c. 

V.  Hudson,  etc.,  B. 

Gunter  s/.  Wicker,  85  N7  Car.  310;  Wey- 
mirc  V,  Wolfe,  52  Iowa,  533 ;  Needh^m  v, 
R.  R.  Co.,  37  Cal.  409;  Brown  v,  Hanni- 
bal, etc.,  R.  Co.,  50  Mo.  461 ;  s.  c,  11  Am. 
Rep.  430;  Richmond,  etc.,  R.  Co.t/.  Ander- 
son, 31  Gratt.  (Va.)  812;  s.  c,  31  Am.  Rep. 
750;  Button  V.  Hudson  River  R.  Co.,  18 
N.  Y.  248,  258. 

"Another  qualification  to  the  general 
nilc,  that  there  is  no  liability  upon  the 


only  part  of  the  inducing  causes,  will  not 
disable  him."     Pollock  on  Torts,  378. 

In  a  leading  Missouri  case,  the  following 
statement  of  the  rule  in  an  instruction  was 
approved:  "Although  the  deceased  may 
have  been  guilty  of  misconduct,  or  failed 
to  exercise  ordinary  care  or  prudence  while  a 
passenger  on  defendant's  boat,  which  may 
have  contributed  remotely  to  the  death  of 
deceased,  yet  if  the  employees,  or  either  ol 
them,  of  the  defendant,  were  guilty  of  negli- 
gence which  was  the  immediate  cause  of  the 


defendant  when  the  plaintiff  has  contributed   death,  and  with  the  exercise  of  prudence  by 


to  the  injury,  exists  when,  though  both 
parties  be  in  fciult,  the  defendant  has  been 
the  immediate  and  proximate  cause  of  the 
injury,"  Vicksburc,  etc.,  R.  Co.  v.  Pa.,  31 
Miss.  156;   s.  c,  66  Am.  Dec.   552,  554, 

569- 

"That  plaintiff's  conduct  exhibited  an 
utter  disregard  of  caution,  there  can  scarcely 
be  a  doubt.  Still,  if  this  want  of  caution 
did  not  proximately  contribute  to  the  acci- 
dent, and  the  carelessness  of  the  railroad 
company  alone  was  the  immediate  cause 


said  employees,  or  either  of  them,  said  in- 
jury and  death  might  have  been  prevented, 
the  defendant  is  liable."  Morrisseyz'.  Wig- 
gins Ferry  Co.,  47  Mo.  521 ;  s.  a,  Thomj). 
on  Carriers  of  Pass.  243. 

2.  The  Bole  in  Tuff  v.  Warman.  —  Tuff 
V.  Warman,  2  C.  B.  N.  S.  740;  5  C.  1?. 
>f-  S.  573;  27  L.  J.  C.  P.  322;  Radley  v. 
London,  etc.,  R.  Co.,  L.  R.  i  App.  Ca>. 
754;  s.  c,  2  Thomp.  on  Neg.  1108;  Islxll 
V.  New  York,  etc.,  R.  Co.,  27  Conn.  393 : 
s.  c,  71  Am.  Dec   78;  Baltimore,  etc.,  K. 
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want  of  ordinary  care  on  the  part  of  the  injured  person  is  held 
not  a  juridical  cause  of   his  injury,  but  only  a:  condition  of   its 


Co.  zy.  Kan.  (Md.),  28  Am.  &  Eng.  R.  R.  Cas. 
580,  584;  Beach  on  Cont.  Neg.  58,  §  18; 
Pollock  on  Torts,  ^5,  376;  Note  to  Freer 
r.  Cameron,  55  Am.  Dec.  669 ;  Coolc)^  on 
Torts,  675;  Smith  on  Neg.  (Am.  ed.)  374- 
376;  Patterson's  Ry.  Ace.  L.  51  ;  2  Am.  & 
£ng.  Ency.  of  L.  748,  §  17,  note  4,  where 
many  cases  bearing  generally  upon  the 
qnestion  arc  collected. 

"The  leading  case  which  settled  the  doc- 
trine in  its  modern  form,  is  Tutf  v.  War- 
man,  2  C.  B.  N.  S.  740.  The  action  was 
against  the  pilot  of  a  steamer  in  the 
Thames  for  rmming  down  the  plaintiff's 
barge.  The  plaintiff's  own  evidence  showed 
that  there  was  no  lookout  on  the  barge. 
As  to  the  conduct  of  the  steamer,  the  evi- 
dence was  conflicting ;  but,  according  to  the 
plaintiff's  witnesses,  she  might  easily  have 
cleared  the  barge.  WiUes^  J.^  left  it  to  the 
jury  to  say  whether  the  want  of  a  lookout 
was  negligence  on  the  part  of  the  plain- 
tiff, and,  if  so,  whether  it  'directly  con- 
tributed to  the  accident.*  This  was  ob- 
jected to  as  too  favorable  to  the  plaintiff, 
liut  was  upheld  both  in  the  full  court  of 
<.  ommon  Pleas,  and  in  the  Exchequer 
(  hamber.  In  the  considered  judgment  on 
ai>peal,  it  is  said  that  the  proper  question 
l«)r  the  jury  is,  'whether  the  damage  was 
occasioned  entirely  by  the  negligence  or 
imj)roper  conduct  of  the  defendant,  or 
whether  the  plaintiff  himself  so  far  con- 
tributed to  the  misfortune  by  his  own  neg- 
ligence, or  want  of  ordinary  and  common 
care  and  caution,  that  but  for  such  negli- 
gence, or  want  of  ordinary  care  and  caution 
on  his  part,  the  misfortune  would  not  have 
h.ipi)ened.'  But  negligence  will  not  dis- 
entitle the  plaintiff  to  recover,  unless  it  be 
such  that  without  it  the  harm  complained 
i>f  could  not  have  happened;  *  npr  if  the 
defendant  might,  by  the  exercise  of  care  on 
his  part,  have  avoided  the  consequences  of 
the  neglect  or  carelessness  of  the  plain- 
tiff.* "     Pollock  on  Torts,  375,  37(5. 

The  doctrine  thus  enunciated  in  Tuff  v. 
Warman,  2  C.  B.  N.  S.  740,  when  correctly 
applied,  is  unobjectionable,  but  the  lan- 
guage used  by  the  court  has  been  the  sub- 
ject of  some  criticism  :  "  We  think  it  is 
manifest  that  the  rule  thus  laid  down  in 
Tuff  71.  Warman  is  not  the  correct  rule  of 
law  which  governs  ordinary  cases  of  injury 
by  negligence ;  but  whenever  there  is  neg- 
ligence on  the  part  of  the  plaintiff,  con- 
tributing directly,  or  as  a  proximate  cause, 
to  the  occurrence  from  which  the  injury 
arises,  such  negligence  will  prevent  the 
])laintiff  from  recovery."  Murphy  7/.  Deanc, 
101  Mass.  455;  s.  c,  3  Am.  Rep.  390. 

In  general,  however,  Tuff  -j.  Warman  is 


recognized  as  authority;  and  it  has  been 
followed  in  many  cases,  both  in  England 
and  the  United  States. 

Perhaps  the  best  illustration  of  the  true 
application  of  the  principle  occurs  in  the 
case  of  Kadley  v,  London,  etc.,  R.  Co.,  L. 
R.  I  App.  Cas.  754;  s.  c,  2  Thomp.  on 
Neg.  I  loS,  where  the  facts  were  that,  **  A 
railway  was  in  the  habit  of  tak-n^  fuH  trucks 
from  the  siding  of  a  colliery  uw.icr,  and  re- 
turning the  empty  trucks  .  -iS.  On  this 
siding  was  a  bridge  eight  fet  '.igh  £*u...  the 
ground.  On  a  Saturday  aftenv-^on,  when 
all  the  colliery  men  had  left  work,  Me  ser- 
vants of  the  railway  ran  some  trucks  on 
the  siding.  All  but  one  were  empty,  and 
that  one  contained  another  truck,  and  their 
joint  height  amounted  to  eleven  feet.  On 
the  Sunday  evening  the  railway  servants 
brought  on  the  siding  many  oiner  empty 
trucks,  and  pushed  forward  all  those  pre- 
viously left  on  the  siding.  Some  resistance 
was  felt:  the  power  of  the  engine  pushing 
the  trucks  was  increased,  and  the  two 
trucks,  the  joint  height  of  which  amounted 
to  eleven  feet,  struck  the  bridge,  and  broke 
it  down.  In  action  to  recover  damages  for 
the  injury,  the  defence  of  contributory  neg- 
ligence was  set  up.  The  judge,  at  the  trial, 
told  the  jury  that  the  plamtins  must  satisfy 
them  that  the  accident  happened  solely 
through  the  negligence  of  the  defendant's 
servants,  for  if  both  sides  were  negligent, 
so  as  to  contribute  to  the  accident,  the 
plaintiffs  could  not  recover.*'  The  jury 
found,  under  this  direction,  that  there  was 
contributory  negligence,  and  the  verdict 
was  for  the  defendant.  On  a  final  appeal 
to  the  House  of  Lords,  it  was  held  that 
there  was  a  question  of  fact  for  the  jury  as 
to  plaintiff's  negligence,  but  that  tne  law 
had  not  been  sufficiently  stated  to  them. 
"They  had  not  been  clearly  informed,  as 
they  should  have  been,  that  not  every  neg- 
ligence on  the  part  of  the  plaintiff,  which 
in  any  decree  contributes  to  the  mischief, 
will  bar  hun  of  his  remedy,  but  only  such 
negligence  that  the  defendant  could  not,  by 
the  exercise  of  ordinary  care,  have  avoided 
the  result."     Pollock  on  Torts,  377. 

It  is  said  in  the  opinion,  "  It  is  true  that 
in  part  of  his  summing  up  the  learned  judge 
pointed  attention  to  the  conduct  of  the 
engine-driver,  in  determining  to  force  his 
way  through  the  obstruction,  as  fit  to  Ijc 
considered  by  the  jury  on  the  question  of 
negligence  ;  hut  he  failed  to  add  that  if  thty 
thoui^ht  the  eui^ifte-driver  fni^ht  at  this  sfa^f 
of  the  matter^  by  ordiftary  care^  have  avoided 
all  aecident^  any  previous  ne,s;ligence  of  tkt 
plaint  iff  ^s  would  not  prevent  them  front  re- 
co7>erini^.      In  point  of   fact,  the  evidence 
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occurrence.*  Conversely,  when  the  carelessness  of  the  person  in- 
flicting the  injury  is  antecedent  to  the  negligence  of  the  person 
injured,  and  the  latter  might,  by  ordinary  care,  have  discovered 
the  failure  of  the  former  to  use  such  care  in  time  to  have  avoided 
the  injury,  there  can  be  no  recovery,  because  the  intervening 
negligence  of  the  injured  person  is  the  direct  and  proximate  cause 
of  his  injury.*     And  upon  the  principle  that  one  will  be  charged 


was  strong  to  show  that  this  was  the  im- 
mediate cause  of  the  accident,  and  the  jury 
might  well  think  that  ordinary  care  and 
diligence  on  the  part  of  the  engine-driver 
would,  notwithstanding  any  previous  negli- 
gence of  the  plaintiffs  m  leaving  the  loaded- 
up  truck  on  the  line,  have  made  the  accident 
impossible.  The  substantial  defect  of  the 
learned  judge's  charge  is,  that  the  question 
was  never  put  to  the  jury."  i  App.  Cas.  760. 

Perhaps  the  principle  of  these  cases  has 
never  been  l^etter  stated  than  in  a  late 
Missouri  case,  where  it  is  said, — 

"  If  the  negligence  of  a  defendant,  which 
contributed  directly  to  cause  the  injury, 
•)ccurred  after  the  danger  in  which  the 
injured  party  had  placed  himself  b^  his 
own  negligence,  was,  or,  by  the  exercise  of 
reasonable  care,  might  have  been,  discov- 
ered by  the  defendant  in  time  to  have 
averted  the  injury,  however  gross  the  neg- 
ligence of  the  injured  party  may  have  been 
in  placing  himself  in  such  position  of 
danger.'  Donohue  v.  St,  Louis,  etc.,  R. 
Co.,  91  Mo.  357  ;  s.  c.,  28  Am.  &  Eng.  R.  R. 
Ca.s.  673,  677.  See  also  to  same  doctrine, 
Keim  v.  Union  R.,  etc.,  Co..  90  Mo.  314; 
Kellcv?'.  Hannibal, etc.,  R.  Co,  7 «;  Mo.  138; 
a.  c.  13  Am.  &  Eng.  R.  R.  Cas.  638 ;  Frick 
T'.  St.  L.,  etc.,  R.  Co..  75  Mo.  595;  s.  c, 
S  Am.  &  Kng.  R.  R.  Cas.  280.  10  Id.  780 ; 
Werner  7'.  Cit.  R.  Co.,  81  Mo.  374;  Maher 
:.  R.  R.  Co.,  64  Mo.  267;  Harlan  r.  Han- 
rnbal,  etc.,  R.  Co.,  65  Mo.  22;  Adams  v. 
R.  R.  Co.,  74  Mo.  553 ;  s.  c,  7  Am.  &  Eng. 
R.  R.  Cas.  414. 

And  the  supreme  court  of  Maryland  thus 
states  the  same  doctrine  :  "  The  governing 
principle  ej^tablished  by  the  courts  may 
now  he  .stated  in  a  very  few  words.  If  both 
parties  have  been  negligent,  but  want  of 
due  care  and  caution  on  the  part  of  the 
plaintiff  was  the  direct  cause  of  the  injury, 
or,  m  other  words,  if  the  injury  could  not 
Inve  been  sustained,  if  the  plaintiff  had 
not  been  careless  and  neglectful  in  pro- 
viding for  his  safety,  there  can  be  no  recov- 
ery in  the  action.  But  if,  on  the  other 
hand,  it  is  apparent  from  the  evidence  that 
the  plaintiff,  although  negligent,  would 
have  suffered  no  injury  had  proper  care 
and  caution  been  observed  by  the  defend- 
ant, the  right  of  action  is  maintainable." 
Baltimore,  etc.,  R.  Co.  v.  Kean  (Md.),  28 
Am.  &  Eng.  R.  R.  Cas.  580.  584. 


How   applied   to  Trespassers.  —  But  it 

seenis  that  the  doctrine  of  the  Missouri 
cases  above  cited  will  not  be  invoked  to 
hold  a  defendant  liable  for  an  injury  to  a 
trespasser,  unless  his  danger  was  actually 
discovered.  Rine  v.  Chicago,  etc.,  R.  Co., 
88  Mo.  392;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas. 
545;  Keim  v.  Union  R.,  etc.,  Co.,  90  Mo. 
314;  Donohue  v.  St.  Louis,  etc.,  R.  Co., 
91  Mo.  357;  s.  c,  28  Am.  &  Eng.  R.  R. 
Cas.  677;  licll  V.  H.  &  St.  Joe.  R.  R  Co^ 
86  Mo.  599.  And  so  it  has  been  held  in 
other  jurisdictions.  Little  Rock,  etc.,  K. 
Co.  V.  Carenesse  (Ark.),  2  S.  VV.  Rep.  505; 
St.  Louis,  etc.,  R.  Co.  v.  Mondav  (Ark. 
1887),  4  S.  \V.  Rep.  782;  Huohes'z/.  Gal- 
veston, etc.,  R.  Co.  (Tex.),  4  .S.  VV.  Rep. 
219;  McAllister  v,  Burlington,  clc,  R.  Co., 
64  Iowa,  395;  s.  c ,  19  Am.  &  Eng.  R.  R. 
Cas.  108;  Burtnett  v.  Burlington,  etc.,  R. 
Co.,  16  Neb.  332;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  25;  International,  etc.,  R.  Co. 
7'.  Smith,  62  'lex.  252  ;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  21 ;  Cent.  R.  Co.  7/.  Brinson,  70 
Ga.  207;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
42;  Patterson's  Ky.  Ace.  Law,  192;  Beach 
on  Com.  Ncg.  §§  67,  68.  lUit  these  cases 
mcy  rest  on  the  princi})le  that  it  is  no  want 
of  ordinary  care  not  to  look  out  for  ])er- 
sons  where  they  have  no  ri[;ln  to  be.  .And 
the  train  men  in  such  cases,  even  when 
a  trespasser  is  seen,  may  usually  depend 
on  hin>  to  leave  the  track  in  time  to 
avoid  injury,  if  he  appears  to  be  a  j)er- 
son  of  average  capacity.  See  Hughes  ?•. 
(Galveston,  etc.,  R,  abo7>e ;  Mobile,  etc., 
R.  Co.  V.  Stroud  (Miss.  1887),  2  So.  Rep. 
171.  But  see  Krazcr  v.  St)uth  &  N.  Ala.  K. 
Co.  (Ala.  1887),  28  Am.  &  Eng.  R.  R.  Cas. 

1.  Wharton  on  Neg.  §  323;  Pollock  on 
Torts,  378;   Pierce  on  Railroads,  327. 

2.  PlaintifTs  Subsequent  Kegligence  a 
Bar  — Gothard  v.  Alabama,  etc.,  R.  Co.. 
67  Ala.  114;  Macon,  etc,  K.  Co.  v  Winn, 
19  Ga.  440;  Hochl  IK  Muscatine,  57  Iowa, 
444;  Walsh  V,  Miss.,  etc., Trans.  Co.,  52  Mo. 
434;  Dudlev  7'.  Camden,  etc.,  Ferrv  Co., 
45  N.  J.  L.  368  ;  s.  c,  29  Alb.  L.  J.  42  ;  Ir- 
win V,  Sprigg,  6  Gill  (Md  ),  2C0  ;  s-  c,  46 
Am.  Dec.  6(^)7  ;  Flower  7/.  Adam,  2  Taunt. 
314;  Wetherlev  7'.  Regent's  Canal  Co.,  12 
C.  n.  N.  S.  I  ;  Alston  7'.  Herring,  1 1  Ex.822; 
Illinois,  etc.,  R.  v.  McClelland,  42  III.  355; 
Toledo,    etc.,    R.   v.    Pindar,  53   111.   447 ; 
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with  notice  of  that  which  by  ordinary  care  he  might  have  known, 
it  is  held  that  if  either  party  to  an  action  involving  the  questions 
of  negligence  and  contributory  negligence,  should,  by  the  exer- 
cise of  ordinary  care,  have  discovered  the  negligence  of  the  other, 
after  its  occurrence,  in  time  to  have  foreseen  and  avoided  its  con- 
sequences, then  such  party  is  held  to  have  notice ;  and  his  negli- 
gence in  not  discovering  the  negligence  of  the  other,  under  such 
circumstances,  is  held  the  sole  proximate  cause  of  a  following 
injury.*  But  if,  in  the  exercise  of  ordinary  care,  the  one  party 
would  not  have  discovered  the  negligence  of  the'  other  in  time  to 
have  avoided  the  injury,  the  rule  just  stated  has  no  application;* 
and  it  is  only  when  the  negligence  of  one  party  is  subsequent  to 
that  of  the  other,  that  the  rule  can  be  invoked.^  When  the  negli- 
gence of  the  two  parties  is  concurrent  at  the  time  of  the  injury, 
it  makes  no  difference  that  one  discovered  the  negligence  of  the 
other  before  the  catastrophe,  but  too  late  to  prevent  it.*     In  such 


s.  c,  5  Am.  Rep.  57  ;  Beach  on  Cont.  Neg. 

**  The  established  doctrine  now  is,  that, 
although  the  defendant's  misconduct  may 
have  been  the  primary  cause  of  the  injury 
complained  of,  yet  the  plaintiff  cannot  re- 
cover in  an  action  of  this  kind,  if  the  proxi- 
mate and  immediate  cause  of  the  damage 
can  be  traced  to  a  want  of  ordinary  care 
and  caution  on  his  part."  Irwin  v.  Sprigg, 
6  Gill  (Md.),  200 ;  s.  c,  46  Am.  Dec.  ^7, 
669;  Richmond,  etc.,  R.  Co.  v,  Anderson's 
AdmV,  31  Gratt.  (Va.)  812;  s.  c,  31  Am. 
Rep.  750,  754;  Lilly  v.  Fletcher  (Ala.),  i 
So.  Rep.  273.  And  note  as  of  special 
value  the  language  of  Green ^  P,  y.,  in 
Washington  v,  B.  &  O.  R.  Co.,  17  W.  Va. 
190;  s.  c,  10  Am.  &  Eng.  R.  Cas.  749,  755. 

1.  Bale  when  Negrligenoe  might  have 
been  discovered  by  Ordinary  Care.  —  Pat- 
terson's Ry.  Ace.  Law,  51 ;  Smith  on  Neg. 
(Am.  ed.)  374-376 ;  2  Thomp.  on  Neg. 
1 157;  Barker  z/.  Savage,  45  N.  V.  191,  194; 
Brown?/.  Lynn,  31  Pa.  St.  510;  Northern, 
etc.,  R.  V,  State,  29  Md.  420 ;  Locke  v,  R. 
Co.,  15  Minn.  350 ;  Nelson  v.  Atlantic,  etc., 
R.  Co.,  68  Mo.  593 ;  O'Keefc  v.  Chicago, 
etc.,  R.  Co.,  32  Iowa,  467 ;  Morris  v.  Chi- 
cago, etc.,  R.  Co.,  45  Iowa,  29;  Donohue  v. 
St.  Louis,  etc.,  R.  Co.,  91  Mo.  673;  s.  c, 
28  Am.  &  Eng.  R.  R.  Cas.  673 ;  Purinton 
V.  Me.  Cent.  R.  Co.,  78  Me.  569;  and  see 
generally  the  cases  cited,  note  33,  supra. 

2.  When  the  Rule  does  not  apply.— 
Maryland  Cent.  R.  Co.  v.  Newbern,  62  Md. 
391 ;'  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  261  ; 
Kean  v.  B.  &  O.  R.  Co.,  61  Md.  i  S4 :  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  321 ;  Kelley  v. 
Hannibal,  etc.,  R.  Co.,  75  Mo.  13S;  s.  c,  13 
Am.  &  Eng.  R.  R.  Cas.  638;  Colorado 
Cent.  R.  Co  v.  Holmes,  5  Colo.  197 ;  s.  c, 
8  Am.  &  Eng.  R.  R.  Cas.  410;  Chicago, 
«tc.,  R.  Co.  V.  Johnson,  103  III.  512;  s.C, 


8  Am.  &  Eng.  R.  R.  Cas.  225,  231 ;  Price 
V.  St.  L.,  etc.,  R.  Co.,  72  Mo.  414;  s.  c,  3 
Am.  &  Eng.  R.  R.  Cas.  365,  377;  Texas, 
etc.,  R.  Co.  V,  Barfield  (Tex.),  3  S.  \V.  Rep. 
665. 

"  But  where  the  manifestation  of  the 
peril  and  the  catastrophe  are  so  close,  in 
point  of  time,  as  to  leave  no  room  for  pre- 
ventive effort,  the  rule  (as  above  stated) 
will  not  apply."  Frazer  r.  S.  &  N.  Ala. 
R.  Co.  (Ala.),' 28  Am.  &  Eng.  R.  R.  Cas. 
565.  And  sec  Hughes  v,  Galveston,  etc., 
R.  Co.  (Tex.  1887),  4  S.  V^.  Rep  219; 
Mobile,  etc.,  R.  Co.  v.  Stroud  (Miss,  1887), 
2  So.  Rep.  171. 

8.  When  it  can  be  invoked.  —  Beach  on 
Cont.  Neg.  59  and  60;  Murphy  zf.  Deane, 
101  Mass.  455 ;  s.  c,  3  Am.  Rep.  390;  Btge- 
low  on  Torts,  311. 

4.  Has  Ko  Applieatlon  when  Vegligenee 
Concnrrent.  —  Frazer  v.  S.  &  N.  Ala.  R. 
Co.  (Ala.).  28  Am.  &  Eng.  R.  R.  Cas.  565; 
Murphy  v.  Deane,  loi  Mass.  455;  s.  c,  3 
Am.  Rep.  390. 

"  On  the  other  hand,  it  is  sometimes  said 
that  the  plaintiff  may  be  entitled  to  re- 
cover, if  the  defendant  might,  by  the  ex- 
ercise of  care  on  his  part,  have  avoided 
the  con.sequences  of  the  negligence  of  the 
plaintiff.  But  this  doctrine  appears  to  be 
applicable  only  to  cases  in  which  the  plain- 
tiffs negligence  precedes  that  of  the  de- 
fendant. Where  the  negligence  of  the  two 
persons  is  contemporaneous,  and  the  fault 
of  each  operates  directly  to  cause  the  in- 
jury, the  rule  is  declared  to  l)e,  that  the 
plaintiff  cannot  recover,  if  bv  due  care  on 
his  part  he  might  have  avoiaed  the  conse- 
quences of  the  negligence  of  the  defend- 
ant." Bigelow  on  Torts,  y\\  Zimmer- 
man V,  Hannibal,  etc.,  R.  Co.,  71  Mo. 
476;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  191, 
196. 


i^) 
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case  the  negligence  of  each  is  proximate,  and  contributory  negli- 
gence bars  a  recovery.* 

13.  Aggravation  of  Injury  by  Plaintiffs  Negligence.  —  But,  while 
the  negligence  of  the  injured  person  contributing  proximately  to 
his  injury  will  bar  his  recovery  of  damages,  it  is  held  that  when 
he  was  guilty  of  no  negligence  contributing  to  the  injury,  neg- 
ligence upon  his  part  after  the  injury,  by  which  it  is  aggravated, 
will  not  prevent  him  from  recovering  damages  for  so  much  of  the 
injury  as  the  original  wrong-doer  caused  by  his  negligence.*  In  . 
such  cases  it  seems  that  the  damages  may  be  apportioned  o: 
allowance  made  by  the  jury  for  that  portion  of  the  injury  due  t' 
plaintiff's  fault.^ 

14.  Injury  enhanced  by  Disease.  —  And  in  cases  where  defendant's 
negligence  caused  a  disease,*  developed  a  latent  tendency  to 
disease,*  aggravated  a  prior  disease.®  or  led  in  immediate  sequence 
to  disease,''  defendant  must  respond  in  damages  for  such  part  of 
the  diseased  condition  as  his  negligence  caused;®  and  if  there  can 
be  no  apportionment,  or  if  it  cannot  be  said  that  the  disease  would 
have  existed  apart  from  the  injury  inflicted  by  the  defendant,  then 

1.  Bigelow  on  Torts,  31 1, 31 2 ;  Beach  oi\  4.  Defe]idant*8  KegUgenoe,  eauBing  a  Dis- 

Cont,  Neg.71;  Lucas  2/.  New  Bedford,  etc.,  ease  — Baltimore,  etc.,  R.  Co.  v.  Kemp, 

R.  Co.,  6  Grav  (Mass.),  64;  Waite  v,  N.  E.  61  Md.  74;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas. 

R.  Co.,  9  EI.&  Bl.  719;  Robinson  v.  Cone,  220;  s.  c,  47  Am.  Rep.  381,  48  Am.  Rep. 

22  Vl  213;  s.  c,  54  Am.  Dec  67;  Murphy  134 ;  Ginna  t/.  Railroad  Co.,8  Hun  (N.  Y.), 

ine,  101  Mass.  455;  s.  c,  3  Am.  Rep.  494,  67   N.  V.  596;    Houston,  etc.,  R.  v. 

In  considering  the  case  of  Murphy  v,  I^slie,  57  Tex.  83 ;  s.  c,  9  Am.  &  Eng.  R.  R. 


390.  In  considenng  the  case  of  Murphy  v.  Leslie,  57 
Deane,  it  should  be  borne  in  mind  that  Cas.  407. 
many  of  its  statements  are  fully  applicable       6.  Devi 


V.  Deane,  101  Mass.  455;  s.  c,  3  Am.  Rep.  494,  67   N^  Y.  596;    Houston,  etc.,  R.  v. 

"    '    ;  the  --       .  -     ..  -  .       «  ^       ..  ,. 

e  he 
many  of  its  statements  are  fully  applicable  6.  BeVeloping  a  Latent  Tendency  to  Die- 
only' where  the  rule  prevails  that  the  burden  eaee.  —  Siewart  v.  Ripon,  38  Wis.  ^84; 
of  disproving  contributory  negligence  is  on  Jefferson ville,  etc.,  R.  Co.  v.  Riley,  39  Ind. 
the  plaintiff.     Such  is  not  tne  Ettj;riish  rule.  568. 

2.  PlaintifrB  Kegllgenee  after  Injury.—  6.  Aggravating  a  Prior  Disease.  —  Louis- 
.Shearman  &  Redf.  on  Ncg.  §  32  and  note;  ville,  etc.,  R.  Co.  v.  Falvey,  104  Ind.  409; 
Heach  on  Cont.  Neg.  64 ;  Stebbins  v.  Cent,  s,  c,  23  Am.  &  Eng.  R.  R.  Cas.  522 ;  Alli- 
Vt.  R.  Co.,  54  Vt.  464;  s.  c,  II  Am.  &  son  v.  Chicago,  etc.,  R  Co.,  42  Iowa,  274; 
IJig.  R.  R.  Cas.  79;  41  Am.  Rep.  855;  N.  C.  R.  Co.  v.  State,  29  Md.  420;  Mc- 
Greenland  ».  Chaplin,  5  Exch.  243;  Thorn-  Namara  v.  Clintonville,  62  Wis.  207 ;  s.  c, 
.-Ls  t'.  Kenyon,  i  Daly  (N.  Y.),  132;  Sills  v.  51  Am.  Rep.  722. 

Urown,  9  Car    &   P.  601 ;    Secord  v,  St.       7.  Leading  directly  to  Disease.  —  Terre 

Paul,  etc.,  R.  Co.,  5  McCrary  (U.  S.),  51c;  Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346; 

s.  c,  18  Fed.  Rep.  221 ;  Louisville,  etc.,  R.  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  234;  49 

Co.  V.  Falvey,  104  Ind.  409,  424,  425;  s.  c,  Am.  Rep.  168;  Williams  v.  Vanderbilt,  28 

23  Am.  &.  Eng.  R.  R.  Cas.  522.  N.  Y.  217 ;  Heauchamp  v.  Saginaw  .Mining 

3.  Kay  lead  to  Apportionment  of  Dam-  Co.,  50  Mich.  163;  s.  c,  45  Am.  Rep.  30; 
•ges.  —  Beach  on  Cont.  Neg.  p.  73,  §24;  Jucker  v.  Chicago,  etc.,  R.  Co.,  52  Wis. 
1»  N.  A.  &  C.  R.  Co.  V.  Falvey,  104  Ind.  150;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  41  ; 
401);  s.  c  2^  Am.  &  Eng.  R.  R.  Cas.  522;  Delie  v.  Chicago,  etc.,  R.  Co.,  51  Wis.  400; 
<Iould  V,  McKenna,  86  Pa.  St.  297;  s.  c,  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  464;  Heim 
27  Am.    Rep.  705,  706;    Nitro-Phosphate  v,  McCaughan,  32  Miss.  17. 

Co.  ZK  Docks  Co.,  9  L.  R.  Ch.  Div.  503;       8.  Meaanre  of   Damages:   How  appor- 

Muntv.  Lowell  Gas  Co.,  1  Allen  (Mass.),  tioned.  —  Louisville,  etc.,  R.  Co.  v.  Jones, 

34U  Chase  v,  N.  Y.,  etc.,  R.  Co.,  24  Barb.  108  Ind.  551 ;  s.  c,  28  Am.  &  Eng.  R.  R. 

'.V.  Y.)  273;  Sherman  v.  Fall  River  Iron  Cas.  170;  Louisville,  etc.,  R.  Co.  v.  Falvey, 

^o,  2  Allen  (Mass.),  524;    Matthews  v.  104  Ind.  409;  s.  c,  23  Am.  &  Eng.  R.  R. 

Warner,  29  Gratt.  (Va.)  570;  s.  c,  26  Am.  Cas.  522;  Com. r. Warner, 4  McLean  (U.S.), 

ktiJ.    396;    Hibbard    v.    Thompson,    109  464;  State  v.  Morea,  2  Ala.  275;  Com.  z/. 

Ma^s.  286;  Kay  2/.  Parker,  53  N.  H.  342;  Fox,  7   Gray  (Mass.),  585;    McAllister  v. 

s.  c,  16  Am.  Rep.  270,  2S7,  2S8.  State,  17  Ala.  434;  Com.  t'.  Green,  i  Ashni. 
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defendant  is  responsible  for  the  diseased  condition.^  But  when 
the  diseased  condition  exists  independently  of  the  injury,  and  does 
not  flow  from  it  as  a  natural  consequence  following  in  direct 
sequence,  the  defendant's  liability  is  only  for  such  consequences 
as,  independently  of  the  diseased  condition,  were  directly  and 
immediately  caused  by  his  negligence;*  yet  if  he  knew  of  the 
diseased  condition,  and  could  have  foreseen  that  it  would  aggravate 
an  mjury  inflicted  by  his  negligence,  he  is  liable  for  the  entire 
consequences  that  flow  from  the  combination  of  his  negligence 
with  the  existing  diseased  condition.^  And  so  defendant  is  liable 
for  negligently  causing  a  natural  function  or  condition  to  become 
disordered,  and  must  respond  in  damages  for  all  the  direct  and 
natural  consequences,  however  unusual  or  unexpected;*  and  this 
doctrine  is  particularly  applicable  when  the  person  guilty  of  the 
negligence  owes  a  special  duty  to  the  person  injured, — for  example, 
to  carry  safely.*  In  such  cases  it  is  generally  held  that  the  action, 
although  it  may  arise  out  of  contract,  sounds  in  tort,  and  the  neg- 
ligent person  must  answer  for  all  the  natural  consequences  of  his 
wrongful  act.®    The  principle,  as  applied  to  carriers  of  passengers. 


(Pa.)  289;  Mobile,  etc.,  R.  Co.  v.  McArthur, 
43  Miss.  180. 

1.  When  no  Apportionment.  —  Patter- 
son's Ry.  Ace.  Law,  28,  29 ;  Beach  on  Coiit. 
Neg.  §  24;  McNamara  v,  Clintonville,  62 
Wis.  207;  s.  c,  ^i  Am.  Rep.  722;  Ehrgoit 
V.  Mayor,  96  N  Y.  264;  s.  c,  48  Am.  Rep. 
622;  king  V,  Cohoes,  77  N.  Y.  83;  s.  c, 
2,z  Am.  Rep.  574 

**  Here,  as  1  understand  the  findings  of 
the  jury,  the  plaintilf*s  injuries  would  not 
have  been  suffered  but  for  the  strain  and 
shock  of  the  accident.  While  both  causes 
were  proximate,  that  was  the  nearest  and 
most  direct.  Still  turther.  It  was  certainly 
impossible  for  the  j)laintif(  to  prove,  or  for 
the  jury  to  find,  how  nujch  of  the  injury 
was  due  to  either  cau>e  aloi\c.  It  w.is 
wholly  inij^ossible  lo  apportion  the  dam- 
ages between  the  two  causes.  Shall  this 
ditticulty  deprive  the  plaintiff  of  all  remedy? 
We  answer.  No.  The  wrong  of  the  defend- 
ant placed  the  plaintiff  in  this  dilemma,  and 
it  cannot  complain  if  it  is  held  for  the  entire 
damage."  Earf^  y.,  in  Ehrgott  v.  Mayor, 
96  N.  Y   264 ;  s.  c,  48  Am.  Rep.  622. 

2.  Defendant  not  liable  for  Consequences 
of  Disease  alone.  —  Kit  ten  ngham  v.  Sioux 
Citv,  etc.,  R.  Co.,62  Iowa,  285,  s.  c,  18  Am. 
vS:  Eng.  R.  R. Cas.  14;  Indianapolis,  etc.,  R. 
Co.  2/.  Hirney,  71  111.  391;  Louisville,  etc , 
R.  Co.  V.  Jones,  loS  Ind.  551 ;  s.  c,  28  Am. 
&  Eng.  R.  R.  Cas.  tjo;  I.ouisviJie,  etc.,  R. 
Co.  T'.  Ealvey,  104  Ind.  409;  s.  c,  23  Am.  & 
Eng.  R.  R.  Cas.  521'';  Scheffer  7a  Railroad 
Co.,  105  U.  S.  249:  s.  c,  8  Am.  iS:  Eng. 
R.  R.  Cas.  59;  Pullman  Palace  Car  Co.  v 
Parker,  4  Colo.  344;  s  c,  34  .Vm.  Kep.  89: 
Gould  V.  McKenna,  86  Pa.  St.  297 ;  s.  c. 
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27  Am.  Rep.  705;  Beach  on  Cent.  Neg. 
§  24;  Barry  v.  U.  S.  Mut.  Ace.  Ass'n,  23 
Fed.  Rep.  712,  716;  McCarthy  v.  Trav. 
Ins.  Co  ,  8  Ins.  L.  J.  208. 

3.  But  liable  for  Aggravation:  Wheni 

—  Stewart  v.  Ripon,  38  Wis.  584;  Bigelow 
on  Torts,  313;  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344;  s.  c,  34  Am.  Rep.  89; 
New  Orleans,  etc.,  R.  Co.  v,  Statharo,  42 
Miss.  607;  I  Sutherland  on  Dam.  79. 

4.  Ana  for  All  Natural  Conseqnenoes  of 
Injury.  —  Brown  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  342  ;  S.C.,  3  Am.  &  Eng.  R.  R.Cas. 
444;  41  Am.  Rep.  41  and  note;  Oliver  v. 
La  Valle,  36  Wis.  592;  Heintz'.  McCaughan, 
32  Miss.  17 ;  Barbee  v.  Reese,  60  Miss.  906; 
Fitzpatrick  f.  Great  Western  R.,  12  Up. 
Can.  (Q.  B.)  O45;  2  W'ood's  Ry.  Law, 
12^3-1237. 

5.  Especially  when  owing  Special  Duty. 

—  Baltimore,  etc.,  R.  Co.  v,  Kemp,  61 
Md.  619;  s.  c,  18  Am.  &  Eng  R.  R.  Cas. 
229,  232;  2  Wood's  Ry.  Law,  1232. 

6-  Ine  Action  may  arise  in  Contract, 
but  sounds  in  Tort  —  Lake  Erie,  etc.,  R. 
Co.  V.  Acres,  108  Ind.  548 ;  s.  c,  28  Am.  & 
Eng.  R.  R.  Cas.  112;  Cincinnati,  etc.,  R. 
Co.  ?'.  Eaton,  94  Ind.  474 ;  s.  c,  18  Am.  & 
Eng  R.  R.  Cas.  254  ;  Lake  Erie,  etc.,  R.  Co. 
7'.  Fixe,  88  Ind.  381  ;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  ICK);  Ehrgott  i\  .Mayor.  96  N.  Y. 
264  ;  s.  c,  48  Am.  Rej).  622;  Creign  v. 
Brooklyn,  etc,  R.  Co.,  75  N.  Y.  192  j 
School  Dist.  V.  Boston,  etc.,  Ry.  Co.,  102 
Mass.  552;  N'evin  v.  Pullman  Palace  Car 
Co.,  ioO  III.  222;  s.  c,  II  Am.  &  Eng. 
R.  R.  Cas.  92  and  note,  46  Am.  Rep.  688; 
Baltimore,  etc.,  R.  v.  Kemp,  61  Md.  619; 
s.  c,  18  Am.  ^  Eng.  R.  R.  Cas.  229,  233; 
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is,  that  they  should  be  liable  for  any  consequences  of  their  negli- 
gence which  are  proximately  and  in  natural  sequence  caused  by 
such  negligence,  even  though  such  consequences  would  not  ordi- 
narily have  been  expected  to  follow.^  But  it  would  seem  that  a 
carrier  should  not  be  held  liable  for  a  diseased  condition  when  it 
cannot  be  told  whether  the  condition  is  in  any  manner  attributa- 
ble to  the  negligence  of  the  carrier,  or  wholly  arises  from  other 
causes,*  In  other  words,  the  plaintiff  must  show,  by  a  preponder- 
ance of  the  evidence,  that  his  diseased  condition  is  due,  in  whole 
or  in  part,  to  the  negligence  of  the  defendant ;  and  this  he  does 
not  do  if  the  evidence  shows  another  probable  efficient  cause  of 
the  condition,  without  showing  that  such  other  probable  cause 
was  not  really  the  efficient,  immediate  cause  thereof.^  But  where 
no  other  proximate  cause  of  a  diseased  condition  or  injury  except 
defendant's  negligence  can  be  found,  then  such  negligence  will  be 
held  the  sole  proximate  cause  thereof.*  And,  subsequently,  de- 
veloped diseases,  apparently  flowing  from  defendant's  negligence, 
must  be  shown  to  be  due  to  some  other  cause,  or  defendant's 
negligence  will  be  held  the  proximate  cause  of  such  condition.* 
And  in  all  such  cases  it  should  be  left  to  the  jury,  under  proper 
instructions,  to  determine  whether  the  diseased  condition  is  in 

Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis.  342 ;  to  be  Oaiue  of  Diseaie.  —  Kilteringham  -< 

s.  c,  41  Am.  Rep.  41  and  note;  Patterson's  Railroad  Co.,  62  Iowa,  285;  s.  c,  18  Am.  cV 

Ry.  Ace.  Law,  386  et  sfq.  Eng.  R.  R.  Cas.  14 ;  Scheffer  v.  Railroad  Co., 

But  where  the  action  is  in  form  purely  105  U.  S.  249,  s.  c,  8  Am.  &  Eng.  R.  K. 

ex  contractu^  only  such  damages  can   be  Cas.  59;  Barry  v.  U.  S.  Mut.  Ace.  Ass'n, 

recovered  as  could  reasonably  have  been  23   Fed.   Rep.  712,  716,    Jackson  v.   .Si. 

foreseen,  when  the  contract  was  made,  as  Louis,  etc.,  R.  Co.,  87  Mo.  422;  s.  c.,  25 

likely  to  follow  its  breach,  or  which  flow  Am.  &  Enc.  R.  R.  Cas.  py. 

naturally  from  such   breach.      I^Iobbs  v,  3.  And  JJiBeased  Condition  most  be  traced 

Railroad  Co.,  L.  R.  10  Q.  B.  1 1 1 ;  Hadley  v,  to  Injury.  —  Patterson's  Ry.  Ace.  Law,  435  ; 

Boxcndale,  9  Exch.  341 ;  Walsh  «/.  Chicago,  Searles  v.  Manhattan   R.  Co.,  loi    N.  Y. 

etc.,  R.  Co.,  42  Wis.  2y^  s.  c,  24  Am.  Rep.  661,  662;  s.  c,  25  Am.  &  Eng.  R.  R.  Cas. 

r6;  Murdock  v,  Boston,  etc.,  R.  Co.,  133  358 ;    Reading,  etc.,    R.  Co.  v.  Eckcrt,  2 

Mass.  15;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas  Central  Rep.  790,  793;  Marble  v,  Worces- 

406;  Pullman  Palace  Car  Co.  i/.  Barker,  4  ter,  4  Gray  (Mass.),  402;   Dubuque,  etc., 

Colo.  344;  s.  c^  34  Am.  Rep.  89;  Indian-  Ass'n  v.  City,  30  Iowa,  176. 

apolis,  etc.,  R.  Co.  v.  Binney,  71  111.  391 ;  4.  But  thu  is  done  if  no  other  Efficient 

Francis  r.  St.  Louis  Transfer  Co.,  5  Mo  CaoM  Appears  —Scheffer  v.  Railroad  Co., 

A  pp.  7.  105  U.  S.  249;  s.  c,  8  Am.  &  Eng.  R.  K. 

L  Kot  Veeeosary  that  Partienlar  Con-  Cas.  61 ;  Terre  Haute,  etc.,  R.  Co.  v.  liuck. 

ieqnanees  oonld   have   boon    foreseen. —  96  Ind.  346;  s.  c,  18  Am.  &  Eng.  R.  K. 

Coolcy  on    Torts,  68,   69;    Shearman    &  Cas.  234. 

Rcdf.  on  Neg.  §  594;  Wharton  on  Neg.  6    And  if  Another  Cause  exists,  Defend 

§  97  rf  seq.,  Terre  Haute,  etc.,  R.  Co.  v.  ant  must  show  it.  —  Patterson's  Ry.  Ac(. 

buck,  96  Ind.  346;  s.  c,  18  Am.  &  Eng.  Law,  28 ;   Beauchamp  v.  Saginaw  Mining 

k.  R.  Cas.  214;  Milwaukee,  etc.,  R.  Co.  v.  Co.,  50  Mich.  163;  s.  c,  45  Am.  Rep.  30; 

Kellogg,  94  U.  S.  469,  475;  Smith  v.  Lon-  Houston,  etc.,  R.  Co.  v.  Fredericka  (Texas 

don&  S.  W.  R.  Co.,  6  C.  P.  14;  Patter-  Sup    Ct.  1882)^;  Baltimore,  etc.,  R.  Co.  v. 

son's  Ry.  Ace.  Law,  9,  28 ;  i  Sutherland  on  Kemp,  61    Md.  74,  619;   s.  c,  18  Am.  & 

Dam.  21^/ /i'^.;  Id.  47  etseq,;  Beauchamp  Eng.  R.  R.  Cas.  220;  Jucker  v.  Chicago, 

».  Saginaw  Mining  Co.,  50 Mich.  163;  Baiti-  etc.,  R.  Co.,  52  Wis.  150;  s.  c,  2  Am.  iV 

more,  etc.,  R.  v.  Kemp,  61  Md.  74;  s.  c,  18  Eng.  K.  R.  Ca.s.  41 ;  Delie  v.  Chicago,  etc.. 

Am.  &  Eng.  R.  R.  Cas.  220;  McNamara  zk  R.  Co.,  51   Wis.  400:  s.  c,  5  Am.  &  Eng. 

Clintonville,  62   Wis.  207;   s.  c,   51   Am.  K.  R.  Cas.  464;  Louisville,  etc.,   K.  Co.  7-. 

Rep. 722.  Jones,  108  Ind.,  s.  c,  28  Am.  &  Eng.  R.  K. 

i  Bo  liability,  if  Kegligeneo  not  shown  Cas.  170. 
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whole  or  in  part  attributable  to  defendant's  negligence,*  and 
whether  the  plaintiff's  conduct  —  he  having  notice  of  a  prior 
disease,  or  predisposition  to  disease  —  was  such  as  to  constitute 
contributory  negligence,  and  become  a  proximate  cause  of  an 
aggravation  or  development  of  the  disease.'  But  where  an  injury 
or  disease  is  caused  by  the  negligence  of  a  defendant,  it  will  be 
no  defence  for  him  that  such  injury  or  disease  was  enhanced  by 
surgical  treatment,  provided  the  person  injured  used  reasonable 
care  in  the  selection  of  a  surgeon.' 

15.  Special  Application  of  the  Doctrine.  —  In  the  foregoing  sec- 
tions of  this  article  the  general  principles  of  the  law  of  contribu- 
tory negligence  have  been  stated ;  and  we  may  now  consider  some 
-special  applications  of  those  principles,  thus  :  — 

16.  Plaintiffs  Previous  Knowledge  of  the  Danger.  —  If  the  injured 
person  had  no  actual  knowledge  of  the  danger  that  threatened 
him,  and  if  in  the  exercise  of  ordinary  care  under  the  circumstances 
he  would  not  have  apprehended  such  danger  in  time  to  have 
avoided  the  consequences  of  defendant's  negligence,  he  cannot  be 
charged  with  contributory  negligence.*    It  follows  that  there  must 


1.  But  it  u  for  the  Jury  to  determiiie  the 
Quettton. — Louisville  R.  Co.  v,  Falvey, 
104  Ind.  409;  s.  c,  23  Am.  &  Eng.  R.  K. 
<'as.  522;  Louisville  K.  Co.  v.  Jones,  loS 
Ind.;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  170; 
Tcrre  Haute  R.  Co.  v.  Buck,  96  Ind. 
346 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  234; 
Urown  V.  Chicago,  etc.,  R.  Co.,  54  Wis. 
;^42 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  444 ;  41 
Am.  Rep.  41 ;  Baltimore,  etc.,  R.  Co.  ?•. 
Kemp,  61  Md.  74,  619;  s.  c,  18  Am.  & 
Kiic.  R.  R.  Cas.  220;  48  Am.  Ren.  134. 

£  Diieased  Condition  m  Evidence  of 
'  Contribatoiy  Kegligenee.  —  The  principle 
stated  in  the  text  legitimately  results  from 
the  preceding  doctrines,  although,  perhaps, 
it  cannot  be  supported  by  any  direct  au- 
thority. If  a  man  in  the  last  stages  of 
heart  disease  should  become  a  passenger 
on  a  railway  train,  knowing  his  own  condi- 
tion, but  giving  no  notice  of  it  to  the  car- 
rier, and  while  being  carried  by  the  railway 
his  death  should  be  occasioned  and  has- 
tened by  a  slight  shock,  insufticient  to  in- 
jure even  a  delicate  woman,  it  might  very 
j)roperly  be  left  to  the  jury  to  say  whether 
the  passenger  had  not  assumed  the  risk, 
or  been  guilty  of  contributory  negligence, 
ill  so  taking  passage  ;  and  perhaps  in  such 
vase  it  might  be  said,  as  matter  of  law,  the 
/:icts  being  undisputed,  that  the  heart  dis- 
ease was  the  proximate  cause,  and  the 
railway  shock  only  the  immediate  occasion, 
f»f  the  death  of  the  passenger.  The  case 
of  Jackson  v.  Railroad  Co.,  87  Mo.  422  : 
s.  c,  25  Am.  &  Eng.  R.  R.  Cas.  327,  supports 
the  doctrine  of  this  illustration  as  to  proxi- 
mate cause;  and  Rcadiiii;,  etc.,  K.  Co.  v. 
Jickert  (Ta.),  2  Cent.  Kc]).  790,  793,  may  be 


regarded  as  in  line  with  the  text,  as  well  as 
with  the  doctrine,  of  this  note.  See  also 
Renneker  v.  So.  Car.  R.  Co.,  20  So.  Car. 
218;  s.  c,  iS  Am.  &  Eng.  R.  R.  Cas.  149, 
'S2»  153;  Willetts  V.  Buffalo,  etc,  R.  Co., 
14  Barb.  (N.  Y.)  585. 

8.  Sorgical  Treatment  enhaneing  Effecte 
of  Injnry.  —  Sauter  r'.  Railroad  Co.,  66 
N.  Y.  50  ;  s.  c,  23  Am.  Rep.  iS  ;  Lyons  ?'. 
Erie  R.,  57  N.  Y.  489;  Collins  i'.  Council 
Bluffs,  etc.,  R.  Co.,  32  Iowa,  324 ;  s.  c,  7 
Am.  Rep.  200;  Ginna  ?'.  Railroad  Co.,  8 
Hun  (N.  Y.),  494;  67  N.  Y.  596;  Page  v. 
Sumpter,  53  Wis.  652;  Pullman  Palace 
Car  Co.  V.  Bluhm,  109  111.  20;  s.  c,  18  Am. 
&  Eng  R,  R.  Cas.  87. 

4.  Plaintiff  I^orant  of  Danger.  —  Freer 
V.  Cameron,  4  Rich.  (S.  Car.)  228;  s.  c,  55 
Am.  Dec.  663  and  note  672  ;  2  Thomp.  on 
Neg.  1 172,  §  18;  Beach  on  Cont.  Neg.  38; 
Deering  on  Neg.  §  16 ;  Jeffrey  v,  Keokuk, 
etc.,  R.  Co.,  56  Iowa,  546;  s.  c,  5  Am.  & 
Eng.  R.  R.  Cas.  568;  Langan  v.  St.  Louis, 
etc.,  R.  Co.,  72  Mo.  392 ;  s.  c,  3  Am.  &  Eng. 
R.  R.  Cas.  355;  Dush  v.  Fitzhugh,  2  Lea 
(Tenn.),  307  ;  McGuire  7'.  Spcnce,  91  N,  Y. 
303;  Gray  v.  Scott,  66  Pa.  .St.  345;  Fowler 
T'.  Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579; 
s.  c.  8  Am.  &  Eng.  R.  R.  Cas.  480;  Wash- 
ington V,  B.  &  O.  R.  Co.,  17  W.  Va.  190; 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  749;  Thir- 
teenth St.,  etc.,  R.  Co.  V.  Boudrou,  92 
Pa.  St.  475;  s.  c,  2  Am.  &  Eng.  R,  R. 
Cas.  30,  37  Am.  Rep.  707;  McGarry  v, 
Loomis.  63  N.  Y.  104;  s.  c,  20  Am.  Kep. 
510;  Varney  7'.  Manchester,  58  N.  H.  430; 
s.  c,  42  Am.  Rep.  592 ;  Murray  v.  McShane, 
52  Md.  217  ;  s.  c,  36  Am.  Rep.  367 ;  Bennett 
V.  Railroad  Co.,  102  U.  S.  577 ;  s,  c,  I  Am. 


n 
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be  knowledge  of  the  danger,  or  sufficient  reason  to  apprehend  it, 
to  put  a  reasonable  and  careful  man  op  his  guard,  or  there  can  be 
DO  contributory  negligence.^  But  even  though  the  person  injured 
knew  of  the  danger,  or  had  reason  to  apprehend  it,  yet  it  does 
not  necessarily  follow  that  he  has  been  guilty  of  contributory 
negligence.  Notwithstanding  his  knowledge  of  or  reason  to  ap- 
prehend danger,  he  may  have  been  in  the  exercise  of  ordinary 
care  to  avoid  injury ;  and  in  such  event  his  injury  may  be  solely 
due  to  the  negligence  of  another.*  Thus  one  may  voluntarily  and 
unnecessarily  expose  himself  or  his  property  to  a  known  danger, 
without  being  guilty  of  contributory  negligence,  as  a  matter  of 

But  these  cases  do  not  have  the  meaning 
that  is  imputed  to  them  by  the  rule  as 
stated.  They  hold  either,  ist,  the  doctrine 
of  the  text,  that  it  is  not  contributory  neg- 
ligence not  to  look  out  for  danger  when 
there  is  no  reason  to  apprehend  any,  or  2d, 
that  a  mere  failure  to  anticipate  the  negli- 
gence or  wrong-doing  of  another  is  not 
contributory  negligence  when  it  does  not 
amount  to  a  want  of  ordinary  care,  or  is 
only  a  remote  cause  or  the  mere  condition 
of  the  injury ;  and  so  the  rule  is  understood 
and  stated  by  Mr.  Beach.  Beach  on  Com. 
Neg.  §13. 

1.  season  to  apprehend  Danger  rnnst 
eziBt.  —  Deering  on  Neg.  §  16;  Beach  on 
Cont.  Neg.  p.  39;  Cases  cited  in  note  4, 

2.  Bat  Knowledge  of  Danger  not  Negli- 
gence, per  80.  —  Beach  on  Cont.  Neg.  pp. 
39,  40;  Shearman  &  Redf.  on  Neg.  §  31 ; 
Deering  on  Neg.  §§  23,  24;  Weed  v.  Bal- 
ston  Spa,  76  N.  Y.  329;  Turner  v.  Buchanan, 
82  Ind.  147 ;  s.  c,  42  Am.  Rep.  485;  Henry 
Co.  T.  Co.  V.  Jackson,  86  Ind.  1 1 1 ;  s.  c. 
44  Am.  Rep.  274 ;  Osage  City  v.  Brown,  27 
Kan.  74;  Mahoney  v.  Metropolitan  R.  Co., 
104  Mass.  13;  Dewire  ik  Bailey,  131  Mass. 
169;  s.  c,  41  Am.  Rep.  219;  Thomas  v. 
Mayor,  etc.,  28  Hun  (N.  Y.),  no;  Estelle 
7'.  Lake  Crystal,  27  Minn.  243;  Wheeler  v, 
Westport,  30  Wis.  392;  Albion  v,  Hetrick, 
90  Ind.  545;  Jeffrey  v,  Keokuk,  etc.,  R. 
Co.,  56  Iowa,  546;  s.  c,  5  Am.  &  Eng.  R. 
R.  Cas.  568 ;  Dublin,  etc.,  R.  Co.  v,  Slattery, 
3  L.  R.  App.  Cas.  1155  ;  s.  c,  19  Alb.  L.  J. 
70;  Reed  v,  Northfieid,  13  Pick.  (Mass.) 
94 ;  s.  c,  23  Am.  Dec.  662 ;  Frost  v.  Wal- 
tham,  12  Allen  (Mass.),  86;  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen  (Mass.),  450;  Coombs 
V.  New  Bedford  Cordage  Co.,  102  Mass. 
572,  585 ;  s.  c,  3  Am.  Rep.  506;  Marble  v. 
Ross,  124  Mass.  44;  Evans  v,  Utica,  69  N. 
Y.  166;  s.  c,  25  Am.  Rep.  i6j;  Bassett  v, 
F'ish,  7  J  N.  Y.  303 ;  Ochsenbein  v.  Shapley, 
85  N.  V.  214;  Schaefler  v,  Sandusky,  '^^'^ 
Ohio  St.  246;  Pittsburgh,  etc.,  R.  Co.  v.  Tay- 
lor, 104  Pa.  St.  306 ;  s.  c,  49  Am.  Rep.  580; 
Iron  k.  Co.  V.  Mowerv,  36  Ohio  St.  418; 
s.  c,  3  Am.  &  Eng.  R.  1<.  Cas.  361. 


&  Eng.  R.  R.  Cas.  71 ;  Haj^ward  v.  Merrill, 
94  III.  349;  s,  c,  34  Am.  Rep.  229  and 
note. 

"  Contributory  negligence  is  not  imputa- 
ble to  a  person  tor  failing  to  look  out  for  a 
danger,  when,  under  the  surrounding  cir- 
cumstances, the  person  sought  to  be  charged 
with  it  had  no  reason  to  suspect  that  danger 
was  to  be  apprehended."  Langan  v.  St. 
Loui.s  etc.,  R.  Co.,  72  Mo.  392 ;  s.  c,  3  Am. 
&  Eng.  R.  R.  Cas.  355. 

It  is  also  somewhat  loosely  said  that  a 
person  is  not  chargeable  with  contributory 
negligence  in  failing  to  anticipate  the  fault 
or  negligence  of  another,  —  2  Thomp.  on 
Neg- 1 172,  §  18 ;  Shearman  &  Redf.  on  Neg. 
§  31 ;  Deering  on  Neg.  §  16,  —  and  that  one 
person  has  a  right  to  rely  upon  the  presump- 
tion that  another  will  act  with  due  care. 
Shearman  &  Redf.  on  Neg.  §  31 ;  Deering 
on  Neg.  §  16;  and  many  cases  are  cited  in 
support  of  these  statements  of  the  rule. 
Kellogg  V,  Chicago,  etc.,  R.  Co.,  26  Wis. 
223 ;  Fox  V.  Sackett,  10  Allen  (Mass.),  S35 ; 
Baker  v.  Pendergast  (Ohio),  8  Cent.  L.  J. 
334;  Damour  v,  Lyons,  44  Iowa,  276 ;  Shea 
:-.  Potrero,  etc.,  R.  Co.,  44  Cal.  414;  Cleve- 


land, etc.,  R.jCo.  V.  Gerry,  8  Ohio  St.  ^70 ; 

""  '^  11.400;  Har- 

pcll  7'.  Curtis,  I  E.  D.  Smith  (N.  Y.),  78; 


Robinson  v.  Railroad  Co.,  48  Cal. 


Brown  x\  Lynn,  31  Pa.  St.  510;  Fraler  f. 
Water  Co.,  12  Cal.  555;  Newson  v.  N.  Y. 
Cent.  R.  Co.,  29  N.  Y.  383 ;  Snyder  v.  Rail- 
road Co.,  II  W.  Va.  14;  Kansas  Pac.  R.  v. 
Ward,  4  Colo.  30;  Morrisey  v,  W^iggins 
Ferry  Co.,  47  Mo.  521 ;  s.  c,  Thomp.  Car.  of 
Pass.  243;  The  Mongerton,  i  Swabey,  120 ; 
Vennall  v.  Garner,  i  Cr.  &  M.  21 ;  Ernst 
V.  Hudson  River  R.  Co.,  35  N.  Y.  9,  35 ; 
Barton  r.  Syracuse,  37  Barb.  (N.  Y.)  292, 
299;  Gee  V,  Metropolitan  R.  Co.,  L.  R.  8 


Q.  B.  161,  171 ;  Carroll!/.  New  Haven  R. 
Co.,  I  Duer  (N.  Y.),  571 ;  Reeves  v.  Dela- 
ware, etc,  R.  Co.,  Pa.  St.  454;  Fisk  v. 
Wait,  104  Mass.  71;  Moulton  v.  Aldrich, 
2S  Kan.  300;  Fov  v.  Brighton,  etc.,  R.  Co., 
18  C.  B.  (N.  S.)  225;  Clayards  v.  Det- 
trick,  12  Q.  B.  439;  Beisiegel  v.  N.  Y.  Cent. 
R.  Co.,  J4  N.  Y.  622 ;  Philadelphia  & 
R. 


Trenton  R.  Co.  x\  Hogan,  47  Pa.  St.  244. 


35 


Prior  Knowledge     CONTRIBUTORY  NEGLIGENCE.        of  the  Danger. 

law;*  and  while  in  so  doing  he  is  held  to  assume  all  risks  of  injury 
which  a  careful  and  prudent  person  would  apprehend  as  likely 
to  flow  from  his  conduct,*  yet  if  injured  by  the  negligence  of 
another,  without  any  negligence  upon  his  own  part  proximately 
contributing  to  the  injury,  he  may  recover ;  ^  and  it  is  usually  held 
a  question  for  the  jury  whether  he  was  in  exercise  of  due  care  to 
avoid  the  known  danger.*  But  there  seems  to  be  a  presumption 
of  fact,  which  may  be  rebutted,  that  there  has  been  contributory 
negligence.* 

1.  And  Ezposnre  to  a  Known  Danger  not  where  his  own  safety  required  his  attention 

always  Kegugence.  —  Heach  on  Cont.  Neg,  to  his  surroundings  without  one  moment's 

p.  39;  Clayards  v.  Dettrick,  12  Q.  B.  439 ^  interruption.     If  ne  risked  himself  in  such 

Filer  v.  N.  Y.  Cent.  R.  Co.,  49  N.  Y.  47 ;  a  place,  he  must  take  whatever  injury  came 

s.  c,  10  Am.  Rep.  327 ;  Albion  v,  Hetrick,  from  his  own  want  of  attention  to  danger.'' 


90  Ind.  54 J ;  s.  c,  46  Am.  Rep.  230;  Kal!>  Baltimore,  etc.,  R.  Co.  v.  Depew,  40  Ohio 

fleisch  V.  Long  Island  R.  Co.,  102  N.  Y.  St.  121,  127;  s.  c,  12  Am.  &  Eng.  R.  R. 

520  J  s.  c,  29  Am.  &  Eng.  R.  R.  Cas.  179,  Cas.  64.      feee  also  Erie  v.  Magill,    101 

55  Am.  Rep.  833;  Baldwin  v.  St.   Louis,  Pa.  St.  616;  s.  c,  47  Am.  Rep.  739;  Cor- 

ctc,  R.  Co.,  63  Iowa,  210;  s.  c,  15  Am.  &  lett  v.  Leavenworth,  27  Kan.  673;  Mehan 

Eng.  R.  R.  Cas.  166;  GreenleafzA  Dubuque,  v.  Syracuse,  etc.,  R.  Co.,  73   N.  Y.   585 » 

etc.,  R.  Co.,  33  Iowa,  52,  59;  Holmes  v.  Mansfield,  etc.,  Coal  Co.  v.  McEnery,  91 

Clark,  6  Hurl.  &  N.  349,  7  Hurl.  &  N.  937 ;  Pa.  St.  185;  s.  c,  33  Am.  Rep.  662. 

8.  c,  2  Thomp.  on  Neg.  953, 966;  Dublin,  3.  When  ha  may  recover  for  Negligent 

etc.,  R.  Co.  IT.  Slattery,  3  L.  R.  App.  Cas.  Injury. —  "Some  risks  are  taken  by  the 

1 155;  s.  c,  19  Alb.   L.  J.  70;  Rexter  7\  most  prudent  men ;  and  the  plaintiff  is  not 

Storin,  73  N.  Y.  601 ;  Wassner  v.  Dela-  debarred  from  recovery  for  his  injury  if 

ware,  etc.,  R.  Co.,  80  N.  Y.  212;  s.  c,  i  he  has  adopted  the  course  which  most  pru- 

Am.  &  Eng.  R.  R,  Cas.  122,  36  Am.  Rep.  dent  men  would  take  under  similar  circum- 

608.  stances  "  (Shearman  &  Redf.  on  Ne^.  §  31). 

"It  is  not  a  universal  rule  that  the  de-  "This  doctrine  has  often  been  applied,  and 

fendant  is  excused  from   liability  merely  is  peculiarly  applicable  (o  cases  like  this, 

because  the  plaintiff,  knowing  of  the  dan-  The  obstruction  is  seen  in  the  street.  There 

ger  caused  by  defendant's  negligence,  vol-  is  room  to  pass  it.     It  is  not  known  that  it 

untarily  incurs   that  danger.       Harris   v.  will   cause  fright;  and  the  traveller,  with 

Township  of  Clinton  (Mich.  1887),  7  West,  due  care,  knowing  the  temper  of  his  horses. 

Rep.  666.  and  having  control  of  them,  believing  there 

So  where  a  tenant,  while  using  a  stairw.iv  is  no  danger,  attempts  to  pass.  In  doing 
left  in  an  unsafe  condition  by  the  landlorci,  this,  he  is  not  guilty  of  negligence.  He 
was  injured,  it  was  said,  "The  fact,  if  takes  the  risk  which  a  prudent  man  would 
proved,  that  the  plaintiff  had  previous  take,  and  nothing  more.  .Such  an  assumi> 
knowledge  that  the  stairs  were  in  a  danger-  tion  of  risk  affords  no  excuse  for  the  wrong- 
ous condition,  would  not  be  conclusive  evi-  doer,  —  the  partv  who  wrongful! v  placed 
dence  that  the  plaintiff  was  not  in  the  exer-  the  obstruction  m  the  street."  Turner  i*. 
cise  of  due  care."  Looney  v.  Mclean,  129  Buchanan,  82  Ind.  147  ;  s.  c,  42  Am.  Rc)». 
Mass.  33;  s.  c,  37  Am.  Rep.  295;  Devvirc  485;  Mahoney  v.  Metropolitan  R.  Co.,  104 
V.  Bailey,  131  Mass.  169;  .s.  c,  45  Am.  Rep.  Mass.  73;  Dewire  r.  Bailey,  131  Mass.  169; 
219.  s.  c,  41  Am.  Rep.  219. 

"The  fact  that  a  person  voluntarily  takes  4.  InsnchCasesJnry  to  decide  —  Hanlon 

some  risk,  is  not  conclusive  evidence,  under  ?'.  Keokuk,  7  Iowa,  4SS;  s.  c,  74  Am.  Dec. 

all  the  circumstances,  that  he  is  not  using  276;  Harris  7'.  Township  of  Clinton  (Mich, 

due  care."    Lawless  7*.  Conn.  River  R.  Co.,  1S87),  7  West.  Rep.  666;  Dewire  v.  Bailey, 

136  Mass.  I;  s.  c,  18  Am.  &  Eng.  R.  R.  131    Mass.    169;  s.  c,  41  Am.  Rep.   219. 

Cas.  96.  And  this  is  the  rule,  even  though  it  may  be 

2.  But  Person  so  exposing  Himself  as-  clear  that  the  plaintitY's  conduct  in  an  en- 

snmes  Ordinary  Bisks.  —  Goldstein  7'.  Chi-  deavor  to  avoid  danger  actually  contributed 

cago,  etc.,  R.  Co.,  46  Wis.  404;  I'ittsburgh,  to  his  injury.     Iron  R.  Co.  ?'.  Mowery,  36 

etc.,  R.  Co.  V.  Collins,  '^•j  Pa.  St.  405;  s.  c,  Ohio  St.  418;  s.  c,  3  Am.  &  Eng.  R.    K. 

30  Am.  Rep.  371.  Cas.  ^61. 

Plaintiff  "  voluntarily  and  needlessly  put  5.  But  there  is  aBehnttahle  Presumption 

himself  in  a  highly  d.ingerous  place,  —  a  of   Contributory  Negligence. —  Wyatt    v. 

place,  however,  where  he  might  go  without  Citizens'   R.  Co.,   55  Mo.  585 ;   Marble  v\, 

mcurring  any  liability  as  a  wrong-doer,  but  Ross,  124  Mass.  44;  Smith  v,  St.  Joseph, 
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17.  Danger  incurred  to  save  Life.  —  It  is  said  that  one  who  is 
injured  by  the  negligence  of  another  while  attempting  to  save  the 
life  of  a  person  imperilled  bv  that  negligence,  is  not  himself  guilty 
of  contributory  negligence.^  But  the  true  rule  in  such  cases  is, 
that  contributory  negligence  is  a  question  of  fact  for  the  jury.* 
And  if  it  appears  that  the  attempt  was  not  so  rash  as  to  entail 
certain  injury,  a  recovery  will  be  sustained.^  "The  fact  that  the 
injured  person  did  some  act  by  which  he  incurred  or  increased 
danger  does  not  necessarily  involve  negligence  which  will  prevent 
a  recovery  when  the  danger  was  created  by  some  unlawful  act  *'  of 
the  person  inflicting  the  injury.*  But  it  would  seem  that  the 
contributory  negligence  of  the  person  sought  to  be  saved  will  be 
imputed  to  the  savior;*  yet  if  the  act  of  the  latter  could  have 
been  discovered  by  the  exercise  of  ordinary  care  by  the  defendant 
in  time  to  have  avoided  the  infliction  of  the  injury,  although  the 
danger  of  the  person  saved  would  not  have  been,  the  defendant  is 
liable.*     And  so  the  defendant  is  liable  when  the  person  saved 

45  Mo.  449;  Forks  Township  v.  King,  84  greater,  and  involves  those  who  were  with 
Pa.  St.  230;  Estelle  %k  Lake  Crystal,  27  the  old  man,  to  some  extent,  in  the  care- 
Minn.  243;  Frost  7f.  Waltham,  12  Allen  lessncss,  in  not  preventing  him  from  going 
(Mass.),  85;  Osage  City  t/.  Brown,  27  Kan.  upon  the  track;  or,  at  all  events,  keeping 
74;  Wheeler  7»,  Westport,  30  Wis.  392;  close  to  him  with  watchfulness  while  he 
Kvans  7'.  Utica,  69  N.  V.  166;  s.  c,  25  wasonit."  Evansville,etc.,  R. Co.  z'.  Hiall, 
Am.  Rep.  165;  Reed  r.  Northfield,  13  Pick.  17  Ind.  102,  104. 

(Mass.)  94;  s.  c,  23  Am.  Dec.  662;  Beach       The  doctrine  of    the  text   is   certainly 

on  Cont.  Neg.  p.  40.  reasonable.     The  person  inflicting  the  in- 

1.  Vot  Contributory  Negligence  to  try  to  jury  should  not  be  held  liable  unless  he 
save  Life.  —  Beach  on  Cont.  Neg.  p.  45.  would  have  been  liable  to  the  person  origi- 
In  the  ojiening  part  of  §  15  of  his  excel-  nally  in  danger,  except  in  cases  where  he 
lent  work  Mr.  Beach  thus  broadly  states  could,  by  the  exercise  of  ordinary  care, 
the  rule ;  but  this  statement  may  I)e  con-  have  discovered  the  danger  of  the  rescuer 
tillered  as  qualified  by  the  doctrines  that  in  time  to  have  avoided  injuring  him.  See 
immediately  follow.  Whether  it  is  negli-  Donahoe  v.  Wabash,  etc.,  R,  Co.,  83  Mo 
gent  under  the  circumstances  cannot  usually  560;  s.  c,  53  Am.  Rep  594. 

:k  determined  by  the  court  as  a  matter  of  6.  When  not  Impntalue:  Belated  Qnes- 

Uw.  tions.  — "It  is  to  be  observed  that  it  is 

2.  Bnt  the  Qnestion  if  for  the  Jnry. —  only  when  the  railroad  company,  by  its 
Linnehan  z'.  Sampson,  126  Mass.  506;  s.  c,  own  nej^ligence,  created  the  danger,  or 
30  .\m.  Rep.  692.  through  its  negligence  is  about  to  strike  a 

8.  When    a   Becovery   may   he   had. —  person  in  danger,  that  a  third  person  can 

^^ckert  V.  L.  I.  R.  Co.,  57   Barb.  (N.  V.)  voluntarily  exj^ose  himself  to  peril  in  an 

535;   43  ^'  ^''  503;   •*>•  c.,  3  Am.   Rep.  effort  to  rescue  such  pcison,  and  recover 

721.  for  an  injury  he  may  sustain  in  that  at- 

4.  Danger  created  hy  Wrongful  Act.  —  tempt.     For  instance,  if  a  man  is  lying  on 

Pierce    on    Railroads,   328,    Twomley  y.  the    track    of    a    railroad   intoxicated  or 

<'ent.  Park,  etc.,  R.  Co.,  09  N.  Y.  158  ;  s.  c,  asleep,  but  in  such  a  position  that  he  could 

25  Am.  Rep.  162  anci  note.  not  he  seen  by  the  men  managing  an  ap- 

6.  If  Begligence  of  Saved  impntable  to  proachin^  tram,  and  they  had  no  warning 

SaTiorl  —  "Why  was  Iliatt  injured  .>     Be-  of    his  situation,  and   another  seeing   his 

cause  his  father  was  carelessly  remaining  danger  should  go  upon  the  track  to  save 

u|)on   the  railroad   track,  in   front  of  an  his   life,  and  bS  injured   by  the  train,  he 

approachmg  train,  which  it  was  his  duty  to  could  not  recover  unless  the  train  men  ivere 

avoid,      .  .  but  which  he  carelessly  failed  f:i(ilty  of    m\i^^//jrefiee  with    respect   to    the 

to  do.     If  it  be  said  that  the  father  was  old  rcsruer,  otcurrtm^  after  the  heginning  of  his 

and  feeble,  and  unable  to  get  out  of  the  attempt.*"     Donahoe   7'.    Wabash,   etc.,   R. 

way  of  the  train,  then  we  say,  the  careless-  Co.,  83  Mo.  560;  s.  c,  53  Am.  Rep.  594  ; 

ncss,  the  rashness,  of  going  upon  the  track  ICvansville,  etc.,  R.  Co.  v.  Hiatt,   17  Ind. 

in  front  of  an  approachint;  I  rain  was  si  ill  102,  104. 


Dui^rixuurredin  CONTRIBUTORY  NEGLIGENCE.  Diachargeof  Duty. 


was  incapable  of  contributory  negligence,^  or  was  free  from  such 
negligence,*  provided  there  was  negligence  on  the  part  of  the 
de^ndant  toward  such  person  or  toward  the  plaintiff.^ 

^8.  Sanger  incurred  in  Discharge  of  Duty.  —  A  person  whose  duty 
it  is  to  care  for  the  safety  of  others  intrusted  to  his  care,  is  not 
guilty  of  contributory  negligence  in  remaining  at  his  post  of  duty 
and  sacrificing  his  life  in  endeavoring  to  avert  a  danger  to  those 
in  his  care,  but  from  which  he  might  have  escaped  himself.*  He 
whose  duty  it  is  to  care  for  the  safety  of  others,  may  do  so,  even 
though  his  duty  leads  him  into  great  and  visible  dangers,  and  not 
be  chargeable  with  contributory  negligence.*  But  the  injured 
person  must  not  have  created  the  danger  or  been  guilty  of  the 
negligence  from  whose  consequences  he  tried  to  save  others,  or 
his  recovery  will  be  barred.®    And  it  must  appear  that  he  was  in 


1.  Person  saved  non  sqi  Juris.  —  *' No 

negligence  is  imputable  to  a  child  as  young 
as  the  one  killed  by  this  train."  Donahoe 
V.  Wabash,  etc.,  R.  Co,,  83  Mo.  560 ;  s.  c, 
53  Am.  Rep.  594,  597;  Eckert  v.  Long 
Island  R.  Co.,  43  N.  Y.  502 ;  s.  c,  3  Am. 
Rep.  721 

2.  If  Person  saved  not  KegUgent,  De- 
fendant liable.  —  Perhaps  no  direct  author- 
ity can  be  found  for  this  position,  but  it 
follows  of  necessity  from  the  doctrines  of 
the  cases  heretofore  cited.  If  the  person 
saved  was  in  danger  without  fault  on  his 
own  part,  then  the  person  who  rescued 
him  could  stand  in  no  worse  posi  'on ;  but 
the  doctrine  might  be  qualified  if  the  at- 
tempt at  rescue  should  be  made  under 
such  circumstances  that  it  would  be  mani- 
fest that  there  was  little  hope  of  success, 
and  if  injury,  in  fact,  followed  to  the  per- 
son first  in  danger  and  the  intended  rescuer. 

3.  Provided  Defendant  was  Negligent.  — 
In  the  case  of  Donahoe  v.  Wabash  R.  Co., 
83  Mo.  560 ;  s.  c,  S3  Am.  Rep.  594,  already 
Quoted  from  extensively,  the  facts  were, 
that  the  plaintiff,  Mrs.  Donahoe,  was  struck 
and  injured  by  a  train  while  trying  to  save 
the  life  of  her  infant  child,  which  had  wan- 
dered upon  a  railroad  track  in  front  of  an 
approaching  train.  In  the  course  of  a  very 
admirable  opinion,  Henryy  y.,  said,  "  If  the 
railroad  company  is  not  chargeable  with 
negligence  with  respect  to  the  person  in 
danger,  the  case  of  the  person  who  at- 
tempted to  rescue  him,  and  was  injured 
must  be  determined  with  reference  to  the 
negligence  of  the  company  in  its  conduct 
toward  him,  and  his  in  making  the  attempt. 
In  other  words,  the  negligence  of  the  com- 
pany as  to  the  person  in  danger  is  im- 
puted to  the  company  with  respect  to  him 
who  attempts  the  rescue  ;  and  if  not  guilty 
of  negligence  as  to  such  person,  then  it  is 
only  liable  for  negligence  occurring  with 
regard  to  the  rescuer,  after  his  efforts  to 
rescue  the  person  in  danger  commenced." 


And  this  was  all  that  was  decided  in  the 
much  misunderstood  case  of  Evansville, 
etc.,  R.  Co.  V,  Hiatt,  17  Ind.  102.  It  is 
there  said,  "As  the  injured  party,  then, 
was  in  fault  in  continuing  so  long  upon  the 
track,  if  not,  indeed,  in  going  upon  it  at 
all  under  the  circumstances,  and  the  rail- 
road operatives,  after  they  discovered  the 
condition  of  the  persons,  were  guilty  of  no 
neglect  in  trying  to  avoid  the  collision,  the 
plaintiff  cannot  recover."  In  another  part 
of  the  opinion  it  is  said  that  the  railroad 
employees  '*  were  guilty  of  no  manner  of 
negligence  whatever ;  "  and  this  was  the 
basis  of  the  decision. 

4.  Not  Contributory  Negligenoe  ;to  dis- 
charge Duty.  —  "A  locomotive  engineer, 
killed  by  remaining  upon  his  engine  when 
a  collision  was  imminent,  and  taking  meas- 
ures to  stop  his  train,  is  not  chargeable 
with  contributory  negligence  as  matter  of 
law,  although  he  might  have  escaped  in- 
jury by  leaving  his  post."  Head  note  Cot- 
trill  V  Chicago,  Milwaukee,  &  St.  Paul 
R.  Co.,  32  Am.  Rep  796-  s.  c,  47  Wi"^. 
634;  Patterson's  Ry.  Ace.  Law,  page  378, 

6   Even  though  Dangers  are  Apparent.  — 

'*  An  engineer  who  remains  at  his  post  and 
faces  danger  is  not  to  be  deemed  negligent. 
An  engineer  in  charge  of  a  train  laden  with 
men,  women,  and  children,  is  not  bound  to 
leap  from  his  engine  to  escape  impending 
danger.  If  he  believes  his  duty  requires 
him  to  do  what  he  can  to  save  those  under 
his  charge,  and  he  braves  death  in  the  dis- 
charge of  that  duty,  the  law  has  for  him  no 
censure,  but  has,  on  the  contrary,  high  com 
mendation  and  respect."  Pennsylvania  Co 
V,  Roney,  89  Ind.  453;  s-  c,  12  Am.  &  Eng. 
R.  R.  Cas.  223;  46  Am.  Rep.  173;  Central 
R.  Co.  V.  Crosby,  74  Ga.  737 ;  s.  c,  58  Am. 
Rep.  463. 

6.  But  Persons  so  injured  must  have 
been  Free  from  Fault.  —  Ceiural  R.  Co.  v. 
Sears,  61  Ga.  279. 
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the  discharge  of  duty,*  and  could  not,  by  the  exercise  of  ordinary 
care,  have  performed  his  whole  duty,  and  yet  escaped  the  danger.* 
So  a  person  who  goes  into  a  place  of  danger  in  the  discharge  of  a 
public  or  official  duty  which  rendered  such  exposure  to  dang^ 
necessary,  and  is  there  injured  by  the  negligence  of  another,  is 
not  guilty  of  contributory  negligence  in  incurring  the  danger,  if 
he  used  due  care  under  the  circumstances  to  avoid  injury  there- 
from.^ 

And  the  same  principle  applies  where  danger  is  knowingly- 
incurred  in  the  discharge  of  a  private  duty  of  imperative  obliga- 
tion, as  where  one  goes  into  danger  in  the  performance  of  neces- 
sary work;*  but  in  many  such  cases  as  this,  the  person  going  into 
the  place  of  danger  is  held  to  have  assumed  the  risk  of  injury 
from  the  known  danger;*  although  he  may  recover  for  an  injur>' 
resulting  from  the  negligence  of  another,  and  which  he  could  not 


1.  And  in  tlie  Diieharge  of  Onty.  — At- 
lanta, elc^  R.  Co.  V,  Ray,  70  Ga.  674 ;  s.  c, 
21  Am.  &  Eng.  R.  R.  Cas,  281 ;  Cent.  R.  v. 
Sears,  61  Ga.  279. 

2.  Where  Ordinary  Care  would  not  have 
avoided  Injnry.  —  Cotiril I  t/.  Chicago,  Mil- 
waukee. &  St.  Paul  R.  Co.,  47  Wis.  634; 
s.  c,  32  Am.  Rep.  796 ;  Central  R.  Co.  v. 
Crosby,  74  Ga.  737 ;  s.  c,  58  Am.  Rep.  463. 

8.  Injury  when  in  Banger  beoanee  of 
PnUie  Dnty.  —  Thus,  a  customs  ofificer 
searching  for  smugglers  along  a  wharf,  and 
injured  by  falling  mto  an  opening  left  un- 
guardedand  unlighted,can  recover,although, 
had  he  carried  a  light,  he  might  have  avoid- 
ed the  injury. 

"It  is  noticeable  that  in  arguing  this 
point  [contributor)'  negligence]  on  the  mo- 
tion, tne  learned  counsel  for  defendants 
fall  back  in  part  upon  their  original  conten- 
tion that  the  customs  officer  'was  obliged 
to  move  about  at  his  own  peril.*  Not  so. 
His  duty  carried  him  there  in  consequence 
of,  and  in  connection  with,  the  business 
which  defendants  had  established  there. 
The  jury  probably  thought  that,  if  he  went 
as  a  section  of  a  torchlight  procession,  he 
might  as  well  have  staid  at  home;  that  he 
was  not  in  search  of  an  honest  man,  and 
had  no  need  of  a  lantern."  Law  v.  Grand 
Trunk  R.  Co.,  72  Me.  313;  s.  c,  39  Am. 
Rep.  131. 

4.  Or  Private  Dnty  of  Imperative  Obliga- 
tion.—  Thus,  when  a  common  seaman,  over 
bis  protests,  was  forced  to  go  into  a  dan> 
gerous  place  by  the  commands  of  his  supe- 
rior, and  was  there  injured,  it  was  held 
that  he  was  entitled  to  recover;  and  the 
case  was  distinguished  from  those  cases 
which  hold  that  an  employee  cannot  recover 
for  an  injury  resulting  from  his  work  in  a 
dangerous  place,  the  hazards  of  which  he 
knew  and  assumed  in  taking  em])]oymcnt. 

''The  master  has  an  absolute  authoritv 


on  board  his  ship,  and  his  orders,  if  not 
unlawful,  are  and  must  be  imperative :  sub- 
mission is  amongst  the  first  duties  of  the 
seaman.  The  seaman  on  the  voyage  has 
no  alternative  but  to  obcv,  or  suffer  punish-' 
ment."  Thompson  v.  Herman,  47  Wis- 
602 ;  s.  c,  32  Am.  Rep.  784. 

And  when  a  railway  freight  brakeman 
was  killed  by  a  collision  between  Iwc* 
freight-cars,  caused  by  the  negligence  of 
the  company,  it  was  held  that  he  was  noi 
l^uilty  of  contributory  negligence  in  climb- 
mg  upon  one  of  the  cars,  and  setting  thr 
brakes,  in  the  endeavor  to  save  the  com- 
pany's property ;  and  that,  on  the  facts,  lu 
was  not  injured  by  a  danger  of  the  emplov- 
ment  whose  risk  he  had  assumed.  Kellev 
7'.  Chicago,  etc,  R.  Co.,  50  Wis.  381 ;  s.  c.^ 
2  Am.  &  Eng.  R.  R.  Cas.  65. 

So  it  was  held  that  a  railroad  engineer 
was  not  guilty  of  contributory  negligence 
in  reversing  his  engine  after  it  had  left  the 
track  bv  the  negligence  of  the  company, 
althou^li  his  arm  was  broken  by  so  doing, 
and  his  only  purpose  was  to  save  ihc- 
property  of  the  company  from  further  in- 
jury, as  he  might  himself  have  escaped  l)y 
leaping  to  the  ground.  Knapp  v.  Sioux 
City,  etc.,  R.  Co.,  61  Iowa,  91 ;  s.  c,  18  Am. 
&  Eng.  R.  R.  Cas.  60;  50  Am.  Rep.  56(). 
And  see  Snow  v.  Housatonic  R.  Co.,  S 
Allen  (Mass.).  441. 

5.  Bat  the  Risks  of  Injury  are  often  as- 
sumed.—  Contributory  negligence  and  as- 
sumption of  the  risk  of  injury  from  ;i 
known  danger,  or  the  ordinary  hazards  of 
an  employment,  are  ofteh  confounded,  but 
are  in  reality  essentially  different.  2  Thomp- 
son on  Neg.  1 147,  §  2.  Later  on  we  shull 
nolo  the  distinction  more  fully.  It  has  iis 
principal  application  in  cases  where  ai> 
employee  is  held,  by  the  contract  of  en\- 
ploymenl,  to  assume  the  usual  dangers 
ancl  risks  of   the  business  he  undertakes. 
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reasonably  have  foreseen  as  one  of  the  hazards  of  the  place.*  In 
such  an  instance  the  injury  results,  not  from  a  known  danger,  the 
risks  of  which  were  assumed,  but  from  some  extraneous  cause. ^ 

19.  Defendant's  Knowledge  of  the  Danger.  —  The  converse  of  some 
rtf  the  foregoing  rules  may  be  found  in  the  doctrine,  that,  if 
defendant  knew,  or  had  reason  to  apprehend,  special  dangers  from 
his  acts  or  omissions,  or  had  greater  capacity  for  understanding 
the  harmful  results  likely  to  flow  from  his  conduct  than  the  injured 
person  had,  he  will  be  liable,  notwithstanding  acts  or  omissions  on 
the  part  of  the  injured  person,  that  with  equal  knowledge  of  the 
danger,  or  capacity  to  apprehend  it,  would  have  been  contributory 
negligence.^  This,  however,  is  but  a  special  application  of  the 
general  rule,  that,  in  determining  whether  plaintiff  was  guilty  of 
a  want  of  ordinary  care,  contributing  to  his  injury,  his  conduct 
and  that  of  the  defendant  must  be  considered  in  the  light  of  the 
attending  circumstances ;  and,  when  so  considered,  a  want  of 
extraordinary  care  on  the  part  of  the  plaintiff  is  not  sufficient  to 
bar  his  action,  if  the  defendant,  knowing  of  dangers  which  the 
plaintiff  had  no  reason  to  apprehend,  was  guilty  of  a  want  of 
ordinary  care  to  avoid  injuring  the  plaintiff.* 

that  would  result:  hence  the  negligence 
of  the  foreman  in  sending  him  over  the  ice 
with  the  ladle  of  iron  was  the  only  negli- 
gent cause  of  the  injury.  In  other  words, 
the  injured  man,  in  view  of  his  knowledge, 
exercised  ordinary  care,  while  the  foreman, 
in  view  of  his  knowledge,  did  not.  Smith 
V.  Car  Works  (Mich.),  12  Am.  &  Eng. 
Corp.  Cas.  269;  Lynch  v,  Nurdin,  i  Q.  H. 
29;  Clark  V.  Chambers,  L.  R.  3  Q.  B.  Div. 
327 ;  Stout  V.  Sioux  City,  etc.,  R.  Co., 
2  Dill.  (U.  S.)  294 ;  Railroad  Co.  v.  Stout, 
17  Wall.  6j7;  Keffc  v.  Milwaukee,  etc., 
R.  Co.,  21  Minn.  207;  s.  c,  18  Am.  Rep, 
393;  Harriman  v,  Pittsburgh,  etc.,  R.  Co. 
(Ohio),  12  N.  E.  Rep.  451;  Philadelphia' 
etc.,  R.  Co.  V  Spearen,  47  Pa,  St.  300 ; 
Baltimore,  etc.,  R.  Co.  v.  Rowan,  104  Ind. 
88  ;  s.  c,  23  Am.  &  Eng  R.  R.  Cas.  390; 
Ix)uisville,  etc.,  R.  Co.  v,  Frowlev,  no 
Ind.  18,  22;  s.  c,  28  Am.  &.  Pjig  'R.  R. 
Cas.  y&\  Ford  v.  Fitchburg  R.  Co.,  no 
Mass.  240;  s,  c,  14  Am.  Rep.  598;  Holdcn 
V.  Fitchburg  R.  Co.,  129  Mass.  268;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  94,  37  Am.  Rep. 
343;  Davis  V.  Cent.  Vt.  R.  Co.,  55  Vt.  84; 
.s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  173,  45 
Am.  Rep.  590;  Vosburgh  v.  Lake  Shore, 
etc.,  R.  Co.,  94  N.  Y.  374;  s.  c,  15  Am.  & 
P^ng.  R,  R.  Cas.  249,  46  Am.  Rep.  14S; 
Pennsylvania  R.  Co.  v,  Ogier,  35  Pa.  St, 
60 ;  s.  c,  78  Am.  Dec.  322 ;  Bransom  v. 
Labrot,  81  Ky.  638;  s.  c,  50  Am.  Rep, 
193,  196;  Jones  V,  Florence  Mining  Co., 
66  Wis.  268;  s.  c,  57  Am.  Rep.  269;  St. 
Louis,  etc.,  U.  Co.  v.  Vahrius,  56  Ind  511. 
4.  This  A  General  Principle.  —  Beach  on 
Cont.  Ncg.  pp.    20,   21  ;    Strong   t.  Sacra- 


Wood's  Master  and  Servant  (2d  ed.),  §  326, 
(t  s£q. ;  Simmons  v.  Chicago,  etc.,  R.  Co., 
no  111.  340;  s.  c,  18  Am.  &  Eng.  R.  R. 
Cas.  50;  Farwell  v,  Boston,  etc.,  R.  Co.,  4 
Met.  (Mass.)  49 ;  s.  c,  38  Am.  Dec.  339 ; 
Murray  v.  So.  Car.  R.  Co.,  i  McMullan's  (S. 
<'<ir.),  '385;  s.c,  36  Am.  Dec.  26S  and  note. 
As  applications  of  the  doctrine  when  no 
contractual  relation  exists, "see  Goldstein  t/. 
(Chicago,  etc.,  Co., 46  Wis.  404;  Wohlfohrt  v. 
Beckcrt,  92  N.  Y.  490 ;  s.  c,  44  Am.  Rep.  406. 

1.  In  BO  far  as  reasonably  to  be  foreseen. 
—  Wood's  Law  of  M.  &  S.  2d  ed.  §§  349, 
353.  357,  359»  3^5*  386.  z^i. 

2.  (iray  v,  Scott,  66  l*a.  St.  345. 

3.  Defendant  liable  if  be  knew  of  Danger 
when  Plaintiff  Ignorant  of.  —  Thus,  where 
a  common  laborer  in  an  iron  foundry  was 
directed  by  the  foreman  to  assist  another 
tmployee  m  carrying  a  ladleful  of  molten 
jron  over  an  icy  passage-way,  and  in  so 
doing  was  killed  by  an  explosion  resulting 
from  the  spilling  of  the  molten  metal  on 
the  ice,  it  was  held  that,  although  he  had 
assumed  the  ordinary  risks  of  the  employ- 
ment, and  perhaps  been  careless  in  carry- 
ing the  metal,  yet  he  was  not  guilty  of 
contributory  negligence,  and  could  not  be 
held  to  have  assumed  the  risk  of  the  danger 
which  caused  his  injury,  because  he  was 
Ignorant  of  the  effects  that  would  follow 
the  contact  of  the  molten  metal  with  the 
ice,  of  which  danger  the  foreman  had  full 
knowledge,  and  failed  to  warn  him.  He 
took  the  risk  of  slipping,  and  may  even 
have  been  careless  in  allowing  the  iron  to 
spill ,  but  he  was  not  in  a  position  to  know 
the  real   danger,   or  apprehend  the  nijury 
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20.  Inevitable  Accident  —  There  is  no  liability  for.  an  injury 
inflicted  by  one  person  on  another,  even  though  the  injured 
person  be  free  from  fault,  if  the  cause  of  the  injury  was  unusual, 
and  one  which  reasonable  and  careful  human  foresight  could  not 
have  foreseen  as  such,  and  which  under  the  circumstances  such 
care  and  foresight  should  not  have  guarded  against.^  Such  an 
injury,  without  any  want  of  ordinary  care  on  the  part  of  the 
person  inflicting  it,  is  held  an  inevitable  accident.  But  where  an 
accident  and  want  of  ordinary  care  concur  in  producing  an  injury, 
the  negligent  person  is  liable  for  the  consequences  if  without  his 
negligence  the  injury  would  not  have  been  caused  by  the  accident 
alone.* 


mento  &  Placerville  R.  Co.,  6i  Cal.  321 ;  it  would  not  have  occurred,  the  negligent 

-s.  c,  S  Am.  &  Eng.  R.  R.  Cas.  273;  Whir-  person  is  liab'e.     i  Am.  &  Eng.  Ency.  of 

ley  V.   Whiteman,    i    Head  (Tenn.),  611 ;  L  176,  §  5,  tit.  "Act  of  Godj"  2  Thomp. 

Kerwhacker  v,  Cleveland,  etc.,  R.  Co.,  3  on  Neg.  1085,  §  3,  1087,  §  4;  Patterson's 

Ohio  St.  172;  s.  c,  62  Am.  Dec.  246.  Ry.  Ace.   Law,  34;    Lord's  Bailiff-Jurats, 

1.  Inevitable  AcMdent  oansisg  Injnry. —  etc.,  v.  Corp.  of  Trinity  House,  L.  R.  5 
IJeach  on  Cont.  Neg.  pp.  38, 39;  Cooleyon  Exch.  204,  L.  R  7  Exch.  247;  s.  c,  2 
Torts,  80;  I  Am.  &  Eng,  Ency.  of  L.  82,  Thomp.  on  Neg.  1063;  Salisbury  v.  Her- 
tit.  "Accident;"  id.  173,  tit.  "Act  of  chenroder,  106  Mass.  45S;  s.  c,  2  Thomp. 
God."  on  Neg.  1067,  8  Am.  Rep.  354. 

'*  No  case  or  principle  can  be  found,  or  if  In  the  case  last  cited  it  is  said,  "The 

found  can  be  maintained,  subjecting  an  in-  fact   that  a  natural   cause   contributes   to 

dividual  to  liability  for  an  act  done  without  produce   an  injury  which  could  not  have 

fault  on   his  part.  .  .  .  All  the  cases  con-  happened  without  the  unlawful  act  of  the 

cede  that  an  injury  arising  from  inevitable  defendant,  does  not  make  the  act  so  remote 

accident,  or,  which  m  law  or  reason  is  the  as  to  excuse  him." 

samcthing,  from  an  act  that  ordinary  human  And  the  same  principle  has  been  stated 

care   and   foresight   are    unable   to  guard  thus:  "  VVc  apprehend  that  the  concurring 

against,  is  but  the  misfortune  of  the  suf-  negligence   which,   when  concurring  with 

ferer,  and  lays  no  foundation  for  legal  re-  the  act  of  God,  produces  the  injury,  must 

s|>onsibility.       Harvey  v.  Dunlop   (Lalois  be   such   as   in  itself  is  a  real   producing 

Sup.),  Hill  &  Dcnio  (N.  Y.),  193;  Holmes  cause  of  the  injury,  and  not  merely  a  fanci- 

7'.  Mather,  L.  R.   10  Exch.  261 ;  s.  c,  16  ful    or   speculative    or   microscopic  negli- 

Am.  Rep.  384 ;  Brown  v,  Collins,  53  N.  H.  gence,  which  may  not  have  been  in  the  least 

442;  s.  c.,  16  Am.  Rep.  372;  i  Thomp.  on  degree  the  cause  of  the  injury.     In  other 

Neg.    61;    the   Nitro-Glycerine    Case,    15  words,  if  the  act  of  God  m  this  particular 

Wall.  (U.  S.)  524;  s.  c,  I  Thomp.  on  Neg.  case   was  of  such   an   overwhelming   and 

42;  Lasee  v.  Buchanan,  51  N.  Y.  476;  s.  c,  destructive  character  as,  by  its  own  force, 

10  Am.  Rep.  623;  I  Thomp.  on  Neg,  47;  and  independent   of   the   particular  negh- 

Shcldon  V.  Sherman,  42  N.  Y.  484;  s.  c,  ^encc  alleged  or  shown,  produced  the  in- 

I  Am.  Rep.  569;  Bizzell  f.  Booker,  16  Ark.  jury,  there  would  be  no  liability,  though 

308.  'there  was  some  negligence  in  the  mainte- 

2.  Amident  and  Heglig^noe  in  Combina-  nance  of  the  particular  structure.  To 
tifln.  —  "An  accident  may  be  defined  as  an  create  liability,  it  must  have  required  the 
event  happening  unexpectedly  and  without  combined  effect  of  the  act  of  God  and  the 
fault ;  if  there  is  any  fault,  there  is  liability."  concurring  negligence  to  produce  the  in- 
Cool  ey  on  Torts,  80,  note  2;  Leame  «/.  Bray,  jury.'*  Bait,  etc.,  R.  Co.  v.  School  Dist., 
3  East,  593.  96  Pa.  St.  65 ;  s.  c,  2  Am.  &  Eng.  R.  R. 

The  distinction  between  an  accident  and  Cas.  166;  Ellett  v.  St.  Louis,  etc.,  R.  Co., 

an  act  of  God  seems  to  be,  that  in  one  case  76  Mo.   518;  s.  c,   12  Am.  &  Eng.  R.  R. 

there  is  not,  and  in  the  other  case  there  is,  Cas.  183;  Phila.,  etc.,  R.  Co.  v.  Anderson, 

Ihe  presence  and  operation  of  77>  major.  94  Pa.  St.  356;  s.  c,  6  Am.  &  Eng.  R.  R. 

Patterson's    Ry.  Ace.    Law,  35,    i    Arri.  &  Cas.  407  ;    Davis  v.  Cent.  Vt.  R.  Co.,  54 

Kng.  Ency.  of  L.  144,  §  2.  Vt.  84;  s.  c,  11    Am.  &  Eng.  R.  R.  Cas. 

But,  as  stared  in  the  text,  if  negligence  173;  Lambkin  v.  Railroad  Co.,  5  App.  Cas. 

combines  and  concurs  with  either  an   in-  (Eng.)  352;  Dixon?'.  M.  Board  of  Works, 

cvilablc   accident  or  the  act  of  God  as  a  7  Q.  B.  D.  418:  Truitt  ?'.  Hannibal,  etr.,  R. 

proximate  cause  of  an  iiijurv,  without  which  Co.,  62  Mo.  527. 
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2L  Hatoral  Consequenoes  always  Proximate.  —  But  a  want  of  ordi- 
nary care  substantially  contributing  to  cause  an  injury  is  not 
excused  because  the  particular  consequences  are  unusual  and 
unexpected,  and  such  as  would  not  ordinarily  have  been  foreseen, 
provided  the  want  of  ordinary  care  was  such  that  it  might  have 
been  foreseen  that  some  injury  was  likely  to  result  from  it. 
Natural  consequences  are  always  proximate,  in  the  absence  of  any 
intervening  efficient  cause,  even  though  such  consequences  had 
never  followed  before,  and  could  not  have  been  anticipated.^  And 
a  want  of  ordinary  care  on  the  part  of  the  injured  person  con- 
tributing in  natural  and  unbroken,  though  unusual  and  extraordi- 
nary, sequence  to  cause  the  injury,  breaks  the  chain  of  causation, 
and  becomes  an  intervening  cause  of  the  injury  that  relieves  the 
person  inflicting  the  injury  from  liability.'* 

22.  Contributory  Hegligence  of  Children.  —  While  the  test  of  ordi- 
nary care  is  applied  throughout  the  entire  law  of  negligence,  yet, 
as  we  have  seen,  it  is  ordinary  care  under  the  circumstances  and 
conditions.'  Thus,  what  would  be  ordinary  care  for  one  person, 
might  be  culpable  negligence  in  another ;  and  conduct  which  on 
the  part  of  a  person  of  full  age  and  average  capacity  would  be 
held  contributory  negligence,  as  a  matter  of  law,  might  be  ordi- 


1.  Unusual  Conseqaences  may  be  Prozi- 
mate.  —  Cooley  on  Torts,  70,  75?  Pollock 
on  Torts,  32-45;  Wharton  on  Sfeg.  §§  74- 
78 ;  Terre  Haute,  etc.,  R.  Co.  v.  lUick,  96 
f  nd.  346 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  234, 

49  Am.  Rep.  168;  Baltimore,  etc.,  R.  Co. 
7'.  Kemp,'6i  Mci.  74  and  619;  s.  c,  18  Am. 
^  Eng.  R.  R.  Cas.  220 ;  Jeff ersonville,  etc., 
R.  Co,  V.  Riley,  39  Ind.  568;  Binford  v. 
Johnson,  82  Ind.  426;  s.  c,  42  Am.  Rep. 
^d8;  Bellman  7'.  Indianapolis,  etc.,  R.  Co., 
76  Ind.  166;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas, 
41  ;  40  Am.  kcp.  230;  Milwaukee,  etc.,  R, 
Co.  V.  Kellogg,  94  U.  S.  469;  Smith  v. 
l.ondon  &  S.  \V.  Ry.,  6  C,  P.  14;  Beau- 
champ  V,  Saginaw  Mining  Co.,  50  Mich. 
i6;j;  s.  c,  45  Am.  Rep.  30;  Thomas  v. 
Wmchester,  6  N.  Y.  397;  Scott  v.  .Shep- 
herd, 2  VV.  Black.  892  ;  Ricker  v.  Freeman", 

50  N.  H.  420;  s.  c,  9  Am.  Rep,  267;  Ins. 
Co.  V,  Tweed,  7  Wall.  (U.  S.)  44;  Griggs 
r.  Fleckenstein,  14  Minn.  81. 

"  It  is  not  simply  because  the  relation  of 
cause  and  effect  may  be  somewhat  involved 
in  obscurity,  and  therefore  difficult  to  trace, 
that  the  principle  obtains  that  only  the 
natural  and  pro.ximate  results  of  a  wrong- 
ful act  are  to  be  regarded.  It  is  only  where 
there  may  be  a  more  direct  and  immediate 
sufficient  cause  of  the  effect  complained 
of,  that  the  more  remote  cause  will  not 
]>e  charged  with  the  effect.  If  a  given 
result  can  be  directly  traced  to  a  particular 
cause  as  the  natural  and  proximate  effect, 
why  should  not  such  eff^'ct  be  regarded  by 
the  law,  even  though  such  cause  may  not 


always,  and  under  all  conditions  of  things, 
produce  like  results  ?  .  .  .  Hence  the  gen- 
eral rule  is,  that,  in  actions  of  tort  like  the 
present,  the  wrong-doer  is  liable  for  all  the 
direct  injury  resulting  from  his  wrongful 
act,  and  that,  too,  although  the  extent  or 
special  nature  of  the  resulting  injury  could 
not  with  certainty  have  been  foreseen  or 
contemplated  as  the  probable  result  of  the 
act  done,"  Alvey,  C.  y.,  in  Baltimore,  etc., 
R.  Co.  zf.  Kemp',  61  Md.  74;  s.  c,  18  Am. 
&  Eng.  R.  R.  Cas.  220.  See  also  i  Suther- 
land on  Dam.  62;  2  Suth.  Dam.  714,  715: 
I  Addison  on  Torts,  5. 

2.  W^harton  on  Neg.  §§  13-^,  300. 

3.  Ordinary  Care  under  the  thronmBtanoes. 
—  Aftf^  §§  7,  9,  10  :  **  *  Ordinary  care  *  is  a 
term  that  has  relation  to  the  situation  of 
parties,  and  the  business  in  which  they  are 
engaged.  It  is  used  here  as  synonymous 
with  the  term  'reasonable  care,'  as  used  by 
the  courts  in  England.  Care  and  diligence 
should  vary  according  to  the  exigencies 
which  require  vigilance  and  attention,  con- 
forming in  amount  and  degree  to  the  par- 
ticular circumstances  under  which  they  are 
to  be  exerted."  Fletcher  v.  Boston,  etc., 
R.  Co.,  I  Allen  (Mass.),  9;  s.  c,  79  Am. 
Dec.  695;  Holly  t'.  Gas  Light  Co.,  sGrav 
(Mass.),  23  ;  s.  c  ,  69  Am.  Dec,  233;  Beacfi 
on  Cont.  Neg.  23;  Shearman  &  Redf.  on 
Neg.  §  30;  Robinson  ?•.  Cone,  22  Vt.  213; 
s.  c,  54  Am.  Dec.  7^;  Lynch  v.  Nurdin, 
I  Ad.  &  KI.  N.  S.  28  f  s.  c,  41  Eng.  Com, 
L.  422;  2  Thomp.  on  Neg.  1140. 
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nary  care  in  a  child  of  tender  years.^  Hence  it  follows,  that 
children  so  young  as  to  be  non  sui  juris  cannot  be  guilty  of  con- 
tributory negligence.*  And  children  who  have  attained  an  ago 
where  they  are  not  wholly  irresponsible  are  not  required  to 
exercise  the  same  care  and  prudence  that  would-be  demanded  of 
an  adult  similarly  situated,  but  only  the  care  of  a  child  of  equal 
age  and  ordinary  childish  care  and  prudence.®     And  even  when  a 


1.  Ihe  Standard  of  Care  yariei  with  Age 
md  Capacity.  —  "  The  age  and  inexperience 
of  the  party  naay  be  taken  into  consider- 
ation, in  passing  upon  the  question  of  neg- 
ligence alleged  against  him.  For  instance, 
no  negligence  is  imputable  to  a  child,  al- 
though its  own  carelessness  may  produce 
its  injury:  and  less  care  and  foresight  are 
exacted  of  an  inexperienced  youth  than  of 
a  man  of  mature  years."  Dowlingz/  Allen, 
88  Mo  293. 

2.  In&iLti  of  Tender  Tears  Incapable  of 
Ve^i^enee. —  2  Thomps.  on  Ncg.  11 80, 
1 181,  §  31 ;  Beach  on  Cont  Neg.  120,  121 ; 
Dccring  on  Neg.  §  21 

"  The  child  was  only  three  years  and  two 
months  old,  and  clearly  within  the  adjudged 
cases  in  which  infants  have  been  held  not 
mi  juris,  or  responsible  for  their  own  con 
duct."  Ihl  V,  Forty-second  St.,  etc.,  R.  Co., 
47  N.  Y.  317 ;  s.  c,  7  Am.  Rep.  450. 

**  No  negligence  is  imputable  to  a  child 
as  young  as  the  one  killed  by  this  train." 
J)onohoe  z\  Wabash,  etc.,  R.  Co.,  83  Mo. 
560;  s.  c,  J3  Am.  Rep.  504,  597. 

**  The  rule  above  stated  [of  contributory 
negligence]  does  not  apply  when  the  party 
plaintiff  is  an  idiot,  insane  person,  or  an  in- 
fant of  such  tender  years  as  to  be  incapa- 
ble of  taking  care  of  himself  or  herself,  or 
incapable  of  apprehending  danger,  or  of 
the  exercise  of  prudence  or  foresight  in 
avoiding  danger.  In  this  case  the  child, 
IaiIu  Frick  [aged  two  years],  was  incapable 
of  contributory  negligence."  Frick  v,  St. 
I^uis,  etc,  R.'Co.,  75  Mo.  595;  s.  c,  8  Am. 
&  Eng.  R.  R.  Cas.  280  ;  10  Id  780,  S.  P. 
Smith  V,  Atchison,  etc.,  R.  Co.,  25  Kan. 
738 ;  s.  c  4  Am.  &  Eng.  R.  R.  Cas.  554. 

And  there  are  many  other  cases  to  the 
same  effect,  holding  children  all  the  way 
from  one  to  seven  years  old  non  sin  juris^ 
as  a  matter  of  law  "  Schmidt €>.  Milwaukee, 
etc.,  R.  Co.,  23  Wis.  186 ;  Kreig  v.  Wells, 
I  E.  D.  Smith  (N  Y.),  76;  Mangam  v. 
Brooklyn,  etc.,  R.  Co.,  38  N.  Y.  455;  s.  c, 
36  Barb.  (N.  Y.)  230 ;  Hartfield  v.  Roper, 
21  Wend.  (N.  Y.)  615;  s.  c,  34  Am.  Dec. 
273 ;  Wright  v.  Maiden,  etc.,  R.  Co.,  4  Allen 
(Mass.),  283;  Toledo,  etc.,  R.  Co. 7-.  Grable, 
88  ni.  441 ;  Callahan  v.  Bean»  9  Allen  (Mass.), 
401 ;  Evansville,  etc,  R.  Co.  2^.  Wolf,  59  Ind. 
89;  O'Flahertyt'.  Union  R.  Co ,  45  Mo.  70: 
Mascheck  v.  .Sti  Louis,  etc.,  R.  (Jo.,  3  Mo. 
App.  60O;  s.  c,  71  Mo.  276;  s.  c,  2  Am.  & 


Eng.  R.  R  Cas.  38;  La  Fayette,  etc.,  R.  Co. 
V.  Huffman,  28  Ind.  287 ;  Pittsburgh,  etc., 
R.  Ca  V.  Caldwell,  74  Pa.  SL  421 ;  Jeffer- 
sonville,  etc.,  R.  Co,  v,  Bowen,  40  Ind.  545; 
McGarry  v,  Loomis,  63  N.  Y.  104  ;  s.  c,  20 
Am.  Rep.  510;  North  Penn.  R.  Co.  --. 
Mahoney,  57  Pa.  St.  187;  Lehman  v. 
Brooklyn,  29  Barb.  (N.  Y.)  234;  Gavin 
V.  Chicago,  97  111.  66;  Bay  Shore  R.  Co.  7k 
Harris,  67  Ala.  6;  Morgan  v.  111.  &  St. 
Louis  Bridge  Co.,  5  Dill.  (U  S.)  96; 
McGeary  v.  Eastern  R.  Co.,  135  Mass.  363 , 
s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  407 ;  Texas, 
etc.,  R.  Co.  V.  O'Donnell,  58  Tex.  27 :  s.  c, 
10  Am.  &  Eng.  R.  R.  Cas.  712;  Chicago  v. 
Starr's  Adm'r,  42  111  174 ;  Meeksz/.  So.  Pac. 
R.  Co.,  52  Cal.  604;  Pittsburgh,  etc.,  R.  Co 
V.  Vining,  27  Ind.  513  ;  Norfolk,  etc..  R.  Co. 
V.  Ormsby.  27  Gratt.  (Va.)  455;  Chicago  r'. 
Hesing,  83  111.  204;  Chicago,  etc.,  R.  Co. 
V.  Gregory,  58  111.  226;  Cent.  Trust  Co.  r-. 
Wabash,  etc.,  R.  Co.,  31  Fed.  Rep.  246. 

When  Care  of  Child  for  the  Jnry.  — But 
where  there  is  a  question  whether  the 
child  is  of  sufficient  age  and  discretion  to 
be  capable  of  some  care  for  his  own  safety, 
the  question  of  his  capacity  and  its  degree 
is  for  the  jury.  2  Thomp.  on  Neg.  1182: 
Honeysberger  v.  Second  Avenue  R.  Co ,  [ 
Keyes  (N.  Y.),  570;  s.  c,  33  How.  Pr. 
(N.  Y.)  195;  Lovett?'.  Railroad  Co.,  9  Allen 
(Mass.),  557;  Karr  v.  Parks,  48  Cal.  188; 
Drew  V,  Sixth  Avenue  R.  Co.,  26  N.  V. 
49 ;  Oldfield  v.  N.  Y.,  etc.,  R.  Co.,  14  N.  Y. 
310;  Casgrove  v.  Ogden,  49  N-  Y.  255; 
Barksdull  v.  N.  O.,  etc.,  R.  Co.,  23  I^.  An. 
180 i  St  Paul  z:  Kirbv,  8  Minn.  154;  Mul- 
ligan V.  Curtis,  100  Mass.  512;  Chicago, 
etc.,  R.  Co  7'.  Becker,  76  111.  25;  s.  c,  S4 
III.  483;  Railroad  Co.  v.  Gladman,  15 
Wall.  (U.  S.)  401.  And  in  such  cases  it 
seems  that  the  child's  capacity  for  exercis- 
ing care  is  to  be  determined  by  the  same- 
standard  that  would  be  applied  in  ascertain- 
ing its  capacity  to  commit  crime.  Rockford, 
etc.,  R.  Co.  V.  Delaney,  82  111.  198;  s.  c. 
25  Am.  Rep.  308;  Chicago,  etc.,  R.  Co.  v. 
Becker,  76  111.  32 ;  West  Phil.,  etc.,  R.  Co. 
V.  Gallagher,  io8  Pa.  St.  504*,  27  Am.  & 
Eng.  R.  R.  Cas.  204.  A  "child  "  is  a  boy 
not  above  fourteen,  or  a  girl  not  above 
twelve,  years  of  age.  Bell  z'.  State,  iS 
Tex.  Ct.  App.  53;  s.  c,  51  Am.  Rep.  293. 

3.  The  "Ordinary  Care"  of  a  Child.— 
**  If  the  jury  find  that  the  plaintiff  was   of 
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child  has  reached  years  of  discretion,  and  become,  as  a  matter  of 
law,  responsible  for  his  conduct,  no  higher  degree  of  care  will  be 
exacted  of  him  than  is  usually  exercised  by  persons  of  similar  age, 
judgment,  and  experience.^  Thus,  a  minor  employee  injured  by 
the  negligence  of  a  fellow-servant,  or  by  defects  in  machinery,  or 
by  obviously  dangerous  appliances,  will  not  necessarily  be  barred 
from  maintaining  an  action  against  his  employer  for  the  injuries, 
although  guilty  of  conduct  which  in  an  adult  would  have  amounted 
to  contributory  negligence,  or  an  assumption  of  the  risk  of  injury.* 
In  such  cases  while  a  minor  employee  is  held  to  have  assumed 
the  risks  of  the  employment,  yet  it  is  only  such  risks  as  one  of 
his  age,  discretion,  and  experience  can  be  said  to  have  compre- 
hended that  he  will  be  charged  with  having  assumed.^     And  he 


Mich  capacity  that  he  was  in  the  street 
without  negligence,  either  on  the  part  of 
himself  or  his  parents,  then  the  question 
arises,  what  degree  of  care  he  was  bound 
to  exercise.  .  .  .  Certainly  the  jury  could 
not  find  that  a  boy  nine  years  old  must 
exercise  the  capacity  of  an  adult;  but  it 
was  implied  that,  if  it  was  proper  for  him 
to  l)e  there,  it  was  only  necessary  for 
him  to  exercise  such  capacity  as  he  had. 
School-children  who  are  properly  sent  to 
school  unattended  must  use  sucn  reason- 
able care  as  school-children  can.  It  must 
be  reasonable  care  adapted  to  the  circum- 
stances, or,  in  other  words,  the  ordinary 
tare  of  school-children."  Lynch  v.  Smith, 
104  Mass.  52 ;  s.  c,  44  Am.  Rep.  188. 

"  It  is  well  settled  that  the  conduct  of  an 
infant  of  tender  years  is  not  to  be  judged 
by  the  same  rules  which  govern  that  of  an 
adult.  While  it  is  the  general  rule  in  re- 
gard to  an  adult,  that  to  entitle  him  to 
recover  damages  for  an  injury  resulting 
from  the  fault  or  negligence  of  another,  he 
must  himself  have  been  free  from  fault, 
.Nuch  is  not  the  rule  in  regard  to  an  infant 
of  tender  years.  The  care  and  caution 
required  of  a  child  is  according  to  its  ma- 
turity and  capacity  only,  and  this  is  to  be 
determined  in  each  case  by  the  circum- 
stances of  that  case."  Railroad  Co.  v. 
Stout,  17  Wall.  (U.  S.)  657.  And  to  same 
effect  see  Evansich  v.  R.  Co.,  57  Tex.  126; 
>.  c,  6  Am.  &  Eng.  R.  R.  Cas.  182 ;  44  Am. 
Rep.  586. 

1.  ''Due  Care'*  of  a  ChUd  not  that  of  an 
Adult.  —  "  It  was  necessary  that  the  plain- 
tiff, though  a  boy,  should  prove  that  he  was 
in  the  exercise  of  due  care ;  but  due  care 
on  his  part  did  not  require  the  \udgment 
and  thoughtfulness  which  would  be  ex- 
j)ccted  of  an  adult  under  the  same  circum- 
stances. It  is  that  degree  of  care  which 
ct»ul(l  reasonably  be  expected  from  a  boy 
of  his  age  and  e.ipacity."  Plumley  7'. 
IJirge,  134  Mass.  1^7;  s.  c,  26  Am.  Kcp. 
645- 


"The  caution  required  is  according  to 
the  maturity  and  capacity  of  the  child;  and 
this  is  to  be  determined  m  each  case  by  the 
circumstances  of  that  case."  Railroad 
Co.  7\Gladman,  15  Wall.  (U.  S.)  401,  400. 
See  also  Duffy  v.  Mo.  Pac.  R.  (Mo.)  2 
West.  Rep.  198,  aoi ;  Philadelphia,  etc., 
R.  Co.  V.  Spearen,  47  Pa.  St.  300;  Cooper 
V.  L.  S.,  etc.,  R.  Co.  (Mich.  1887),  33  N. 


W.  Rep.  306;   Kunz  v,  Troy  (N.  Y^),  10 
N.  E.  Rep.  442. 

2.  Care  required  of  a  ChUd  Smployee. 
—  In  stepping  over  a  revolving  shaft  at  a 
point  where  there  was  a  set-screw,  a  boy  of 
seventeen  years,  in  the  employ  of  defend- 
ant, sustained  severe  injuries  by  the  set- 
screw  catching  the  leg  of  his  trousers.  He  * 
knew  of  the  presence  of  the  shaft,  but  had 
never  taken  particular  notice  of  the  set- 
screw,  and  had  received  no  warning  of  its 
dangers.  In  the  course  of  an  opinion  hold- 
ing that  he  could  recover,  it  was  said,  **  It 
is  not  a  conclusion  of  law,  from  the  fact 
that  plaintiff  was  aware  of  the  existence  of 
the  set-screw,  and  was  seventeen  years  old, 
and  sprightly  for  one  of  his  years,  that 
he  was  aware  of  the  risk  and  danger  of 
passing  over  the  shaft  while  it  was  in  mo- 
tion." Dovvling  V.  Allen,  74  Mo.  13;  s.  c, 
41  Am.  Rep.  298. 

"  A  servant  knowing  the  facts  may  be 
utterly  ignorant  of  the  risks.'*  Cockbum^ 
C.  7.,  in  Clarke  v.  Holmes,  7  H.  &  N.  937 ; 
Railroad  Co.  v.  Fort,  17  Wall.  (U.  S.)  553. 

3.  Only  aMumei  Bisks  within  his  Oom- 
prehension.  —  "If  in  this  case  the  plaintiff 
was  too  young  and  inexperienced  to  appre- 
ciate the  danger  to  which  he  was  exposed, 
then  conduct  on  his  part  which  would  be 
negligence  in  one  aware  of  the  danger 
might  not  ht  imputed  as  negligence  to  him. 
But  if  the  jury  should  find  that  he  was 
aware  of  the  danger  to  which  he  was  ex- 
posed, any  negligence  on  his  part  which 
contributed  directly  to  his  injury  will  defeat 
his  action."  Dowling  v.  Allen,  88  Mo. 
293- 
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may  recover  for  injuries  resulting  from  dangers  that,  by  reason  of 
youth,  immaturity,  and  inexperience,  he  was  unable  to  fully  appre- 
hend, and  the  perils  of  which  had  not  been  explained  to  him.^ 
Nor  will  a  child  negligently  injured  upon  a  railroad,  or  by  defects 
in  a  public  highway,  or  by  dangerous  machinery,  or  explosives, 
or  in  any  other  way,  be  charged  with  contributory  negligence,  if,  at 
the  time  of  such  injury,  he  was  doing  what  might  have  been 
expected  of  an  ordinarily  careful  and  prudent  child  of  the  same 
age,  making  due  allowance  for  the  natural  instincts  of  childhood.* 


1.  llaj  recover  when  injured  by  TTn- 
eomprehended  Dangers. —  "The  rule  con- 
tended for  by  the  appellant,  that  the  em- 
ployee impliedly  assumes  the  risks  of  the 
service,  and  of  such  dangers  as  are  obvious 
and  open  to  ordinary  observation,  does  not 
embrace  such  risks  as  the  employer  knows, 
or  which  by  the  exercise  of  reasonable  care 
he  might  have  known,  beforehand,  that  the 
employee,  by  reason  of  his  immaturity  and 
inexperience,  is  ignorant  of,  or  such  as  the 
employer  knows,  the  employee,  without  ex- 
perience, cannot  appreciate  or  avoid  without 
instruction  or  warning.  .  .  .  The  gravamen 
of  such  a  case  is  the  omission  of  duty  on 
the  part  of  the  employer,  in  failing  to 
instruct  an  inexperienced  servant,  who,  al- 
though he  may  see  the  dan^^er,  may  never- 
theless l>e  utterly  ignorant  of  the  risk,  or  of 
the  manner  of  performing  the  service,  so  as 
to  avoid  injury  therefrom."  Louisville,  etc., 
R.  Co.».  trowley,  iio  Ind.  iS,  24;  s.  c,  z"^ 
Am.  &  Eng.  R.  R.  Cas.  308. 

"  If  the  owners  of  dangerous  machinery, 
hy  their  foreman,  employ  a  young  person 
abi>ut  it  quite  inexperienced  in  its  use,  either 
without  proper  directions  as  to  its  use  or 
with  directions  which  are  improper,  and 
which  are  likely  to  lead  to  danger,  of  which 
the  young  person  is  not  aware,  and  of  which 
ihcy  are  aware ;  as  it  is  their  duty  to  take 
reaj»onable  care  to  avert  such  danger,  they 
are  responsible  for  any  injury  which  may 
ensue  from  the  use  of  such  machinery." 
Cockbunty  C.  y.y  in  Grizzle  v.  Frost,  3  Fost. 
&  Fin.  622. 

2.  Allowance  made  for  Childish  Instinct! . 
—  "Children,  wherever  they  go,  must  be 
expected  to  act  upon  childish  instincts  and 
impulses ;  and  others  who  are  chargeable 
with  a  duty  of  care  and  caution  toward 
them  must  calculate  upon  this,  and  take 
precautions  accordingly.  If  they  leave  ex- 
posed to  the  observation  of  children  any 
thing  which  would  be  tempting  to  them, 
and  which  they,  in  their  immature  judgment, 
might  naturally  suppose  they  were  at  liberty 
to  handle  or  play  with,  they  should  expect 
that  liberty  to  be  taken."  Cooley,  J.  %  in 
Powers  V.  Harlow,  53  Mich.  507 ;  s.  c,  51 
Am.  Rep.  154. 

And  see  a  recent  interesting  case  in  Ohio, 
where    a   dangerous   torpedo  w^as   placed 


upon  a  railroad  track  by  employees  of  the 
railway  company,  and  left  unwatched.  A 
boy,  going  to  the  track,  had  his  curiosity 
excited  by  the  torpedo,  and,  picking  it  up, 
tried  to  open  the  box,  during  which  opeia- 
tion  it  exploded,  injuring  the  plaintiff,  a  boy 
of  ten  years,  who  with  childish  curiosity 
had  drawn  near  to  see  what  his  comrade  had 
found.  In  this  case  a  recovery  was  sus- 
tained, and  all  the  leading  cases  reviewed 
in  the  course  of  the  elaborate  opinion. 
Harriman  v.  Pittsburgh,  etc.,  R.  Co.  (Ohio, 
1887),  12  N.  E.  Rep.  45t. 

It  is  upon  the  principle  stated  in  the  text 
that  what  are  known  as  the  "  Turn-Table 
Cases"  rest.  In  them,  children  attracted 
by  railway  turn-tables  left  unguarded  and 
unlocked,  and  injured  while  playing  on  the 
tables,  have  been  permitted  to  recover, — 
first,  because  it  might  have  been  appre- 
hended that  children  \vould  be  attracted  by 
such  appliances ;  and,  second,  because  the 
turn-tables  served  as  implied  invitations 
to  children  with  childish  instincts,  and  the 
railway  comjjanies  were  bound  not  to  leave 
such  temptations  in  their  way.  Railro^id 
Qo.v.  Stout,  17  Wall.  (U.  S.)  657  ;  Kvan^iich 
V.  Gulf,  etc.,  R.  Co.,  57  Tex.  126;  s.  c,  6  Am. 
&  Eng.  R.  R. Cas.  182;  44  Am.  Hep.  5S6; 
Kansas  Cent.  R.  Co.  v.  Fitzsimmons,  22 
Kan.  686;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas. 
34;  31  Am.  Rep.  203;  KeffcT'.  Railroad  Co., 
21  Nlinn.  207;  s.  c,  18  Am.  Rep.  393;  and 
in  this  last  case  it  is  said,  "Now,  what  an 
express  invitation  would  be  to  an  adult,  thc 
temptation  of  an  attractive  playthinc;  is 
to  a  child  of  tender  years."  Atchison 
etc.,  R.  Co.  V,  Bailey,  12  Neb.  333;  s.  c, 
ro  Am.  &  Eng.  R.  R.  Cas.  742 ;  Koans  t. 
St.  Louis,  etc.,  R.  Co.,  65  Mo.  592;  Nagle 
V.  Mo.  Pac.  R.  Co.,  75  Mo.  653;  s.  c,  10 
Am.  &  Eng.  R.  R.  Cas.  702,  42  Am.  Rep, 
418. 

But  in  such  cases  the  negligence,  both  of 
the  railway  comj^any  and  the  child,  seems 
to  be  for  the  jury.  Kolsti  v,  Minneapolis, 
etc.,  R.  Co.,  32  Minn.  133;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  140;  Atchison,  etc.,  R.  Co. 
7f.  Bailey,  12  Neb.  333;  s.  c,  10  Am.&  Eng. 
R.  R.  Cas.  742.  But  there  is  one  unsatis- 
factory case  where  it  was  held  as  matter  of 
law  that  the  defendant  had  not  been  guilty 
of   negligence,  the  turn-table  being  in   au 
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Hence  a  person  negligently  injuring  a  child  may  be  held  liable 
under  circumstances  where  contributory  negligence  would  have 
barred  an  adult.*  And  conversely,  a  much  higher  grade  of  care 
and  watchfulness  must  be  exercised  to  avoid  injuring  children 
than  would  constitute  ordinary  care  towards  an  adult ;  that  is, 
what  is  ordinary  care  towards  an  adult  of  full  capacity,  may  be 
culpable  negligence  towards  a  child.^  As  the  standard  of  care 
thus  varies  with  the  age,  capacity,  and  experience  of  the  child,  it 
is  usually,  if  not  always,  where  the  child  is  not  wholly  irresponsi- 
ble, a  question  of  fact  for  the  jury  whether  a  child  exercised  the 
ordinary  care  and  prudence  of  a  child  similarly  situated ;  and  if 
such  care  was  exercised,  a  recovery  can  be  had  for  an  injury  neg- 
ligently inflicted,  no  matter  how  far  the  care  used  by  the  child 
falls  short  of  the  standard  which  the  law  erects  for  determining 
what  is  ordinary  care  in  a  person  of  full  age  and  capacity.*  But 
this  will  not  warrant  a  recovery  when  the  child  suddenly  put  him- 
self in  a  dangerous  place  where  there  was  no  reason  to  expect 
him,  and  too  late  for  the  danger  to  be  averted  by  the  person 
inflicting  the  injury.*  And,  of  course,  there  can  be  no  recovery 
if  the  injury  did  liot  result  from  negligence,*  or  if  it  came  from  a 


isolated  place,  and  latched  in  the  ordinary 
manner.  St.  Louis,  etc.,  R.  Co.  v.  Bell,  Si 
III.  76;  s.  c,  25  Am.  Rep.  269. 

1.  Lifanoy  and  Helplesineu  often  ex- 
CQBe.  —  "A  child's  age  and  helplessness 
may,  however,  often  excuse  where  one  of 
mature  age  would  be  adjudged  in  fault,  and 
may  also  often  make  an  act  negligent  as  to 
him  that  would  not  be  so  as  to  one  of 
riper  years.**  Indianapolis,  etc.,  R.  Co.  v. 
Pitzer,  109  Ind.  179;  s.  c,  25  Am.  &  Kng. 
R.  R.  Cas.313. 

2.  Bat  Great  Care  mnit  be  ezeroiied 
toward  a  Child^  —  "  It  is  a  rea^sonable  and 
necessary  rule  that  a  higher  degree  of  care 
should  be  exercised  toward  a  child  incapa- 
ble of  using  discretion  commensurate  with 
the  perils  of  his  situation  than  one  of 
mature  age  and  capacity ;  hence  conduct 
which  toward  the  general  public  might  be 
up  to  the  standard  of  due  care,  may  be 
gross  or  wilful  negligence  when  considered 
in  reference  to  children  of  tender  age  and 
immature  experience.**  Bransom  v,  Labrot, 
81  Ky.  638;  s.  p.,  50  Am.  Rep.  193;  Robin- 
son V.  Cone,  22  Vt.  213;  s.  c,  54  Am. 
Dec.  67. 

3.  Ordinary  Care  of  ChUd  for  the  Jury, 
When.  —  "The  question  of  discretion  in 
the  child,  and  of  consequent  responsibility 
for  negligence,  was  not  one  for  the  court, 
and  to  be  determined  upon  demurrer,  but 
was  for  the  jury.  In  no  class  of  cases  can 
this  practical  experience  of  juries  be  more 
wisely  applied  than  in  that  we  are  consider- 
ing. We  find  accordingly,  although  not 
-uniform  or  harmonious,  that  the  aulhuritics 
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justify  us  in  holding  in  the  case  before  us, 
that  although  the  facts  are  undisputed,  it  is 
for  the  jury  and  not  for  the  judge  to  deter- 
mine whether  proper  care  was  given,  or 
whether  they  establish  negligence.  ,  A  court 
cannot  declare,  as  a  matter  of  law,  that  a 
child  of  seven  years  is  sui  juris  ;  and  when 
from  the  age  of  the  child  there  may  be 
doubt  upon  that  question,  it  should  be  sub- 
mitted to  the  jury.**  Evansich  v.  Railroad 
Co.,  57  Tex.  126;  s.  c.,6  Am.&  Eng.  R.  R. 
Cas.  182,  44  Am.  Rep.  5S6.  See  to  same 
effect  Lynch  t'.  Smith,  104  Mass.  52 ;  s.  c. 
Am.  Rep.  188. 

4.  Ho  Liability  for  Sndden  Act  of  Child. 
— "  It  is  hence  manifest  that  this  accident 
occurred,  not  because  of  any  defect  in  the 
vehicle,  nor  from  the  neglect  of  the  person 
in  charge  of  it,  but  from  the  sudden  and 
unanticipated  act  of  the  child  itself,  which 
could  neither  be  foreseen  nor  guarded 
against ;  and  it  is  a  fact  that  the  thought- 
less impulse  of  a  child  may  bring  about  an 
accident  for  which  even  a  railroad  com- 
pany will  not  be  held  liable.*'  Hestonville 
Pass.  R.  Co.  V.  Council,  88  Pa.  St.  520; 
s.  c,  32  Am.  Rep.  472;  citing  Philadelphia, 
etc.,  R.  Co.  V.  Spcaren,  11  Wright  (Pa.), 
300. 

And  upon  this  same  ground  the  case  of 
Naglc  V,  Allegheny,  etc.,  R.  Co.,  88  Pa. 
St.  35;  s.  c,  32  Ani.  Rep.  413,  might  well 
have  been  placed.  But  it  was  there  keld^ 
as  matter  of  law,  that  a  boy  of  fourteen 
years  had  been  guilty  of  negligence. 

5.  If  Defendant  not  Negligent,  not  Liable. 
The  youth  of   the  plaintiff,  as  was  said 
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danger  fully  apprehended  by  the  infant,  and  of  which  he  had 
assumed  the  risks,  having  the  capacity  to  comprehend  and  avoid 
the  danger.^  So  if  a  minor  has  reached  years  of  discretion,  and 
is  fully  capable  of  comprehending  danger  and  using  sufficient  care 
to  avoid  it,  he  may  be  guilty  of  contributory  negligence  as  a 
matter  of  law.^  Many  of  the  general  rules  here  stated  are  not 
fully  applicable  where  a  child  is  a  trespasser  without  inducement, 
license,  or  invitation,  express  or  implied  ;  but  in  such  cases  a 
recovery  is  generally  denied  on  the  ground  that  no  duty  of  special 


by  AgfuWy  %,  in  Flower  v.  R.  Co.,  69  Pa. 
210;  s.  c,  o  Am.  Rep.  251,  "may  excuse 
him  from  concurring  negligence,  but  it 
cannot  supply  the  place  of  negligence  on 
the  part  of  the  company."  Hough^  y.,  in 
Sherman  z*.  Hannibal,  etc.,  R.  Co.,  72  Mo. 
62 ;  s.  c  4  Am.  &  Eng.  R.  R.  Cas.  589. 

"Where  the  injury  is  caused  by  the 
actual  negligence  of  the  company,  the  in- 
cai)acity  of  a  child  of  this  age  [nineteen 
months]  to  know  the  danger,  and  to  avoid 
it,  shields  it  from  responsibility  for  its 
acts.  If  there  be  no  negligence  on  the 
part  of  the  company,  then  the  incapacity 
of  the  child  creates  no  liability."  Kay  v. 
Pa,  R.  Co.,  65  Pa.  St.  269;  s.  c,  3  Am. 
Rep.  62S,  634.  And  to  S.  P.,  see  Cauley 
f.  Pittsburgh,  etc.,  R.  Co.,  95  Pa.  St.  398 ; 
s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  533,  40  Am. 
Rep.  664 ;  Central  Branch,  etc.,  R.  Co.  v. 
Henigh,  23  Kan.  347 ;  s.  c,  31  Am.  Rep. 
210,  note :  Patterson's  Ry.  Ace.  L.  72,  §  75 ; 
Bishop  V.  Union  R.  Co.,  14  R.  I.  314;  s.  c, 
51  Am.  Rep.  386. 

1.  Injury  fram  Biala  assumed  by  Child. 
—  Thus,  in  McGinnis  f.  C.  S.  Bridge  Co., 
49  Mich.  466;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  135,  where  plaintiff  claimed  a  right  to 
recover,  on  the  ground  that,  being  imma- 
ture and  inexi>erienced,  he  had  been  sent 
by  defendant  into  danger  the  full  extent 
of  which  he  did  not  comprehend,  it  was 
said  by  the  court,  **  The  first  ground  was 
shown  to  be  untenable  by  the  plaintiff's 
own  evidence.  He  was  past  twenty  years 
of  age;  was  not  shown  to  be  wanting  in 
average  intelligence  of  those  of  his  age, 
and  hjs  duties  were  explained  to  him  when 
he  entered  upon  the  employment.  He 
Ijcsides  understood  the  very  danger  into 
which  he  fell,  and  had  in  mind  the  pur- 
]Kj-ie  to  avoid  it.  It  was  thus  made  to 
appear,  by  his  own  examination,  that  he 
was  not  sent  into  unknown  dangers,  and 
that  he  was  not  exposed  to  risks  which 
he,  through  immaturity  or  for  any  other 
reason,  failed  to  comprehend." 

**  It  is  said  by  the  learned  counsel  for 
ihc  respondent  that  infancy  and  inexperi- 
ence do  not  modify  the  rule  of  fellow- 
servants.  But  that  statement  only  holds 
good  when  it  appears  that  such  employee 
has  been  properly  instructed  by  his  em- 


ployer as  to  the  dangers  of  his  employ- 
ment, or  has  acquired  knowledge  of  such 
dangers  from  other  sources.  When  he 
has  been  properly  instructed,  and  knows 
the  danger  of  his  employment,  then  he 
stands  on  the  same  footing  as  any  other 
employee,  and  cannot  recover  for  any  in- 
jury caused  by  the  negligence  of  a  fellow- 
servant."  Jones  V.  Florence  Mining  Co., 
66  Wis,  26S ;  s.  c,  57  Am.  Rep.  269,  276; 
Atlas  Engine  Works  v.  Randall,  100  Ind. 
293 ;  s.  c,  50  Am.  Rep.  798 ;  Williams  v, 
Churchill,  137  Mass.  243;  s.  c,  50  Am. 
Rep.  304;  Fones  v.  Phillips,  39  Ark.  17; 
s.  c,  43  Am.  Rep.  264;  Dowling  v.  Allen, 
74  Mo.  13;  s.  c,  41  Am.  Rep.  298;  Coombs 
V,  New  Bedford  Cordage  Co.,  102  Mass. 
572;  s.  c,  3  Am.  Rep.  506. 

"  Here  again  it  should  be  observed  that 
the  master  will  not  be  thus  liable,  if  the 
circumstances  are  such  as  to  show  that 
the  servant  is  competent  to  apprehend  the 
danger,  and  expressly  or  impliedly  assumes 
the  risk."  Pittsburgh,  etc.,  R.  Co.  v.  Adams, 
105  Ind.  151,  167;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  418.  And  so  where  the  minor 
employee,  although  not  warned  of  the  dan- 
ger by  his  master,  had  obtained  knowledge 
from  other  sources,  and  fully  realized  the 
risks  he  was  taking.  Sullivan  v,  India  M. 
Co.,  113  Mass.  396.  And  see  to  same  ef- 
fect as  foregoing,  Atlas  Engine  Works  v. 
Randall,  100  Ind.  293;  s.  c,  50  Am.  Rep. 
798 ;  Williams  v.  Churchill,  137  Mass.  243; 
s.  c,  JO  Am.  Rep.  304 ;  Curran  v.  Mer- 
chajits"^  M.  Co.,  130  Mass.  374;  s.  c,  39 
Am.  Rep.  457  ;  Coombs  f.  New  Bedford 
Cordage  Co.,  102  Mass.  572 ;  s.  c,  3  Am. 
Rep.  506,  Fones  v.  Phillips,  39  Ark.  17; 
s.  c,  43  Am.  Rep.  264 ;  Dowling  v,  Allen, 
74  Mo.  13;  s.  c,  41  Am.  Rep.  298. 

2.  A  lunor  may  be  Gnilty  of  Negligence 
as  Matter  of  Law.  —  Thus,  when  an  intelli- 
gent boy  of  fourteen  years,  knowing  of  the 
dangers  of  machinery  generally,  and  famil- 
iar with  a  railroad  adjacent  to  his  place  of 
work,  heedlessly  ran  onto  the  track  in 
front  of  a  locomotive,  and  was  killed,  it 
was  held  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence.  Nagle 
V,  Allegheny  Valley  R.  Co.,  88  Pa.  St.  35; 
s.  c,  32  Am.  Rc|).  413.  And  see  Dietrich 
7'.  P>aitinu)rc,  etc.,  R.  Co.,  58  Md.  347  ;  s.  c. 
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care  was  owing  to  the  child  while  a  naked  trespasser.*  The  fore- 
going principles  apply  with  equal  force  to  cases  where  injuries  to 
idiots,  lunatics,  or  weak-minded  persons  are  in  question,  except 
that  in  such  cases  the  very  appearance  of  the  person  is  not  neces- 
sarily, as  it  is  in  the  case  of  children  of  tender  years,  a  warning 
to  every  one  that  he  is  not  to  be  held  to  the  adult  standard  of 
ordinary  care.* 

23.  Erroneous  Conduct  of  Plaintiff  caused  by  Defendant  —  When 
the  plaintiff  acts  erroneously  through  fright  or  excitement  induced 
by  defendant's  negligence,  or  adopts  a  perilous  alternative  in  the 
endeavor  to  avoid  an  injury  threatened  by  such  negligence,  or  is 
lulled  into  fancied  security  by  defendant's  conduct,  and  then  acts 
mistakenly  in  endeavoring  to  avoid  an  unexpected  danger  negli- 
gently caused  by  defendant,  or  is  induced  to  incur  danger,  not 
obviously  certain  to  result  in  injury,  by  defendant's  directions  or 
assurances  of  safety,  upon  which  he  relies,  he  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law.'     And  even  though  the 


II  Am.  &  Eng.  R.  R.  Cas.  115,  where, 
the  facts  being  undisputed,  a  boy  of  four- 
teen was  held  guilty  of  negligence  as  a 
matter  of  law.  Contra^  Haycroft  ?'.  Lake 
Shore,  etc.,  R.  Co.,  64  N.  V.  6^6,  where  it 
was  held  a  question  for  the  jury  to  say 
whether  a  girl  of  seventeen,  injured  be- 
cause of  her  own  heedlessness,  nad  been 
guilty  of  contributory  negligence.  Patter- 
son's Rv.  Ace.  L.  70. 

1.  Bolei  modified  when  ChUd  a  Trei- 
puter.  —  Central  Branch  R.  Co.  v.  Hcnigh, 
23  Kan.  347  ;  s.  c,  31  Am.  Rep.  210,  note  ; 
Cauley  v.  Pittsburgh,  etc.,  R.  Co.,  95  Pa.  St. 
398  ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  533,  46 
Am.  Rep.  664. 

In  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
.St.  32  ;  s.  c,  31  Am.  Rep.  208,  note,  the  dis- 
tinctions between  cases  in  which  there  is 
and  is  not  a  liability  to  an  infant  trespasser 
are  admirably  stated.  In  that  case  a  recov- 
ery was  sustained  because  the  trespassing 
child  was  allured  upon  the  premises  by  the 
fascinations  of  the  very  death-trap  in  which 
he  was  caught.  In  the  course  of  the  opin- 
ion it  was  said,  "  But  it  has  often  been  said, 
duties  arise  out  of  circumstances.  Hence, 
where  the  owner  has  reason  to  apprehend 
danger,  owing  to  the  peculiar  situation  of 
his  property  and  its  openness  to  accident, 
the  rule  will  vary."  See  also  Schilling  v. 
Abcrnethy,  112  Pa.  St.  437,;  s.  c,  56  Am. 
Rep.  320;  Powers  v.  Harlow,  53  iMich. 
507;  s.  c,  51  Am.  Rep.  153. 

This  question  will  be  more  fully  consid- 
ered when  we  come  to  treat  of  "  Children  as 
Trespassers,"  post,  §  26. 

2.  Same  Bales  apply  to  a  Person  non  Com- 
pos Mentis.  —  Shearman  &  Redf.  on  Ncg. 
§  51;  Deering  on  Xcg.  §  20;  Wharton  on 
Ncg.  §  306. 


8.  Defeadantpiittiiig  Plaintiff  in  Danger. 

—  **  But  though  in  fact  it  may  be  hazard- 
ous *  to  alight  from  a  moving  train,*  a  pas- 
senger who  does  so  at  the  instance  or 
direction  of  the  conductor,  or  other  em- 
ployee in  the  management  of  the  train,  on 
whose  opinion  or  judgment  in  the  matter 
he  has  the  right  to  rely,  and  where  the  risk 
or  danger  was  not  apparent^  cannot  be 
chargeable  with  negligence.*'  St.  Louis, 
etc.,  R.  Co.  V.  Cantrell,  37  Ark.  519;  s.  c, 
8  Am  &  Eng.  R.  R.  Cas.  198 ;  40  Am.  Rep. 
105;  Georgia  R.  Co.  v.  McCurdy,  45  Ga. 
288  J  s.  c,  12  Am.  Rep.  577.  In  this  latter 
case  the  conductor  had  agreed  to  stop  at 
an  unusual  stopping-place,  and  let  the  plain- 
tiff off.  The  train  slacked  its  speed,  so 
that  it  was  not  obviously  very  dangerous 
to  alight,  and,  in  obedience  to  the  directions 
of  the  conductor,. plaintiff  sprang  off,  and 
was  injured.  The  court  thus  states  the 
scene :  "Who  that  has  seen  much  railroad 
travel  can  fail  to  see  in  his  mind  the  picture 
of  this  scene  .^  —  the  conductor  in  a  pet;  hi% 
train  bound  to  slack  up  its  speed  at  an 
unusual  point  ;  the  passenger  conscious 
tiiat  he  was  giving  unusual  trouble;  th; 
train  slacks  its  speed;  he  stands  readv  , 
the  conductor  ready  also,  to  give  the  word 

—  now  jump!  None  but  a  timid  and  ye» 
resolute  man  would  fail,  and  jump  he  did 
And  the  court  held  that  it  was  not  con 
tributory  neglipjence,  under  the  circum 
stances,  to  get  off  in  the  only  manner  that 
the  conduct  of  the  railway  company  per- 
mitted. 

In  Palton  v.  Western,  etc.,  R.  Co.  (X. 
Car.),  I  S.  K.  Rep.  863,  a  railroad  section- 
m;i>tir,  with  power  to  hire,  direct,  and 
disih.ni;e  nu-ii,  suddtMily  ordered  a  new 
and  ine.\[)LiicncL'il  section-hand,  in  the 
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injured  person  might  have  escaped  the  injury  so  brought  upon 
him  but  for  his  hasty  and  mistaken  conduct  in  the  face  of  danger, 
yet  defendant's  negligence  is  the  sole  juridical  cause  of  the  injury, 
and  plaintiff's  error  of  judgment  only  its  condition,  when  plaintiff 
was  placed  in  the  position  of  danger  without  previous  negligence 
on  his  own  part.^     But  plaintiff  cannot  recover  when  his  own 

coarse  of  his  employment,  to  jump  from  i6o;  B  &  O.  R.  Co.  v.  Leapley  (Mel.),  27 

a  swiftly  moving  train,  which  order  was  Am.  &.  Eng.  R.  R.  Cas.  167 ;  Western,  etc., 

obeyed;  and  it  was  held  that,  as  plaintiff  R.  Co.  v.  Wilson,  71  Ga.  22;  L.  &  N.  R. 

acted  in  the  course  of  duty  on  a  sudden  Co.  v.  Kellev,  92  Ind.  371 ;  s.  c,  13  Am.  & 

command  to  do  an  extra-hazardous  thing,  Eng.  R.  R.  Cas.  i ;  Pool  v.  Chicago,  etc.,  R. 

that  he  was  entitled  to  recover  for  injuries  Co.,  53  Wis.  659;  s.  c,  3  Am.  &  Eng.  R.  R. 

resulting  therefrom,  and  that  the  section-  Cas.  332;  Johnson  z/.  West  Chester,  etc.,  R. 

master,  in  giving  the  command,  was  not  a  Co.,  70  Pa.   St.   357;    Indianapolis,  etc., 

fellow-servant,  but  a  vice-principal.  R.  Co.  v.  Stout,  53  Ind.  143;  Indianapolis, 

In  Fowler  v.  B.  &  O.  R.  Co.,  18  W.  Va.  etc.,  R.  Co.  v.  Carr,  35  Ind.  510;  Karr  7j. 

579 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  480,  Parks.  48  Cal.  188 ;  Cook  v.  Cent.  R.  R.  Co., 

the  plaintiff,  in  the  night-time,  went  upon  67  Ala.  533;  Delamatyr^.  Milwaukee,  etc., 

a  railway  track,  by  directions  of  the  con-  R.  Co.,  24  Wis.  578;  IngallsT/.  Bills,9  Mete, 

ductor  of  a  freight-train  on  which  he  was  a  (Mass.)  i ;  s.  c,  43  Am.  Dec.  346;  Carr  v, 

passenger,toassist  in  caring  for  some  cattle  Parham,   24  Ala.   21;    Penna.   R.  Co.  v. 

which  he  had  in  one  of  the  cars  in  the  McCloskey,  23  Pa.  St.  526 ;  Penna.  R.  Co. 

train.    He  was  assured  by  the  conductor  v.  Henderson,  51  Pa.  St.  31  q ;  Cleveland, 

that  it  was  safe  to  do  this,  and  had  nothing  etc.,  R.  Co.  v.  Manson,  30  Ohio  St.  451 ; 

to  fear  from  any  other  train,  as  the  freight  Mclntyre  r.  N.  V.  Cent.  R.  Co.,  37  N.  Y. 

was  entitled  to  the  track   upon  which  he  287 ;  Penna.  R.  Co.  v.  Ogier,  35  Pa.  St.  60 : 

would  have    to    stand,   or    along    which  SouthCovington.etc,  R.  Co.  i/.  Ware  (Ky.). 

he  would  pass.     While  standing  in  such  27  Am  &  Eng.  R.  R.  Cas.  206;  Harris  7 . 

track,  caring  for  his  cattle,  plaintiff  was  Township  of  Clinton  (Mich.),  7  West.  Rci-. 

struck  and   injured   by  an   express-train,  666.  • 

which  came   upon   him  without   warning.  And  see,  generally,  upon  the  subjects  of 

It  was  held  that  he  had  a  right  to  rely  this  ^section,  2  Thomp.  on  Neg.  1092,  §  8 ; 

upon  the  assurances  of  the  conductor,  and  1173,  §  19;   1174,  §  20;   Patterson's   Ry. 

that   he  was   not  guilty  of   contributory  Ace.  Law,  pp.  14-23,  62;  Beach  on  Com. 

negligence  in  not  keepmg  a  lookout  for  Neg.  42-44,  71,  72. 

the  train  that  injured  him.  1.  Plaintiifg  ErroneonB  Act  not  a  Prozi- 

"If  I  place  a  man  in  such  a  situation  mftte  Caotei  When. — "When  the  negli- 
that  he  must  adopt  a  perilous  alternative,  gence  of  the  agents  puts  a  passenger  in 
I  am  responsible  for  the  conseouences."  such  a  situation  that  the  danger  of  remain- 
Lord  Ellenborough  in  Jones  v,  Boyce,  i  ing  on  the  car  is  apparently  as  great  as 
Stark.  493;  s.  c,  Thomp.  Car.  of  Pass.  246.  would  be  encountered  in  jumping  off,  the 

"If,  therefore,  a  person  should  leap  from  right  to  compensation  is  not  lost  by  doing 

the   car  under  the    influence  of    a  well-  the  latter ;  and  this  rule  holds  good  even 

grounded  fear  that  a  fatal  collision  is  about  where  the  event  has  shown  that  he  might 

to  take  place,  his  claim  against  the  com-  have   remained  inside  with  more  safety." 

pany  for  the  injury  he  may  suffer  will  be  Blacky  y.,  in  Pa.  Railroad  Co.  v.  Aspell,  23 

as  good  as  if  the  same  mischief  had  been  Pa.  St.  147 ;  s.  c.,62  Am.  Dec. ;  s.  c,  Thomp. 

done  by  the  apprehended  collision  itself.**  Car.  of   Pass.  252 ;  Stokes  v,  Saltonstall, 

Black,  J.:  Pa.  Railroad  Co.  v.  Aspell,  23  13  Pet.  (U.  S.)  181. 

Pa.  St.  147;  s.  c,  Thomp.  Car.  of  Pass.  "If  the  jury  had  found,  as  they  might 
252,62  Am.  Dec.  323;  Chicago,  etc^  R.  fromtheevidencc,  that,  through  defendant's 
Co.  V.  Randolph,  53  III.  510;  s.  c,  5  Am.  negligence,  the  unexpected,  sudden,  and 
Rep.  60;  Wesley  City  Coal  Co.  v.  Healer,  rapid  approach  of  the  car  placed  Hemberg, 
84  111.  126;  Chicago  V.  Hesing,  83  111.  204;  without  his  fault,  in  a  position  of  apparent 
Lambeth  v.  Railroad  Co.,  66  N.  Car.  494;  peril,  requiring  instant  action  to  escape,  and 
8. c, 8  Am.  Rep.  508;  Files  z^.  N.  Y.  Cent.  R.  that  the  peril,  and  shouting  by  the  brake- 
Co.,  49  N.  Y.  47 ;  s.  c,  10  Am.  Rep.  327 ;  man  and  others,  frightened  and  bewildered 
Kelley  v.  Hannibal,  etc.,  R.  Co.,  70  Mo.  him,  so  that  for  the  moment  he  was  inca- 
604;  Doss &.  Railroad  Co.,  59  Mo.  27  ;  s.  c,  pable  of  deliberating,  and  choosing  the 
21  Am.  Rep.  371 ;  Loyd  v,  Hannibal,  etc.,  safest  course  to  pursue,  the  defendant  can- 
^  Co.,  53  Mo.  509;  Penna.  R.  Co.  v.  Kil-  not  allege  it  as  negligence  in  law  on  his 
gore,  32  Pa.  St.  292;  Delaware,  etc.,  Co.  part,  so  as  to  prevent  his  recovery,  that  he 
V.  We&ter  (Pa.),  27  Am.  &  Eng.  R.  R.  Cas.  adopted  an  unsafe  course,  if  it  was  a  natural 
4  C.  of  L.  — 4                                     19 
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negligence  combined  and  concurred  with  that-  of  the  defendant  in 
putting  him  in  the  position  of  peril* 

2fL  ni^^  Ck>iiduet  of  Plaintiff  as  Ck>iitributory  Hegligenoe.  —  It  is 
not  contributory  negligence,  per  se,  for  the  injured  person,  at  the 
time  of  his  injury,  to  be  engaged  in  a  violation  of  law,  either  posi- 
tive or  negative  in  its  character.  Before  an  illegal  act  or  omission 
can  be  held  contributory  negligence,  it  must  appear  that  such  act 
or  omission  was  a  proximate  cause  of  the  injury.^     It  is  usually 


result  of  the  fright  and  bewilderment  so 
caused  by  defendant's  negligence,  such  as 
might  occur  to  one  acting  with  ordinary 
prudence.  '.  .  .  If  the  jury  had  been  satis- 
fied from  the  evidence,  as  they  might  have 
been,  that  the  car  was  run  in  negligently ; 
that  it  was  not  negligence  in  Hemberg  not 
to  see  the  car  till  it  was  close  upon  him, 
and  if  he  then  ran  upon  the  track  his  doing 
so  was  through  terror  and  loss  of  self- 
possession  caused  by  defendant's  negli- 
fence,  his  doing  so  was  not  negligence." 
fark  V,  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
493 ;  s.  c,  1 2  Am.  &  Eng.  R.  R.  Cas.  86 ; 
Wilson  V.  N.  Pac.  R.  Co.,  26  Minn.  278; 
s.  C-,  37  Am.  Rep.  410 ;  Buel  v.  N.  Y.  Cent. 
R.  Co.,  31  N.  Y.  314;  Twomley  v.  Cent. 
Park,  etc.,  R.  Co.,  69  N.  Y.  158;  s.  c,  25 
Am.  Rep.  162;  Coulter  ?/.  Am.  Exp.  Co., 
56  N.  Y.  585;  Frink  v.  Potter,  17  111.  406; 
.Schultz  V.  Chicago,  etc.,  R.  Co.,  44  Wis. 
638;  Hoff  V.  Minneapolis,  etc.,  R.  Co.,  14 
Fed.  Rep.  558 ;  Moore  v.  Central  R.  Co., 
47  Iowa,  688 ;  Mark  v,  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  493;  s.  c,  12  Am.  &  Eng. 
R.  R.  Cas.  86 ;  Stevenson  v.  Chicago,  etc., 
R.  Co.,  18  Fed.  Rep.  493 ;  Siegrist  v,  Arnot, 
!0  Mo.  App.  197;  Chicago,  etc.,  R.  Co. 
V.  Becker,  76  111.  25,  29;  Penna.  R.  Co. 
t'.  Werner,  89  Pa.  St.  59;  Galena,  etc.,  R. 
Co.  w.  Yarwood,  17  111.  J09;  s.  c,  65  Am. 
Dec.  682;  Turner  v.  Buchanan,  82  Ind. 
147;  s.  c,  42  Am.  Rep.  484;  Pittsburgh, 
etc.,  R.  R.  Qo,v.  Rohrman  (Penn.),  12  Am. 
&  Ehg.  R.  R.  Cas.  176  and  note,  p.  180; 
Iron  K.  Co.  v.  Mowery,  36  Ohio  St.  418 ; 
s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  361,  38  Am. 
Rep.  q97 ;  Collins  v,  Davidson,  19  Fed. 
Rep.  ^ ;  Richmond,  etc.,  R.  Co.  v.  Morris, 
31  Gratt.  (Va.)  200. 

1.  But  Plaintiff  8  Contributory  Kegligenoe 
bars  him.  —  "A  railroad  company  is  not 
liable  to  a  passenger  for  an  accident  which 
the  passenger  might  have  prevented  by 
ordinary  attention  to  his  own  safety,  even 
though  the  agents  in  charge  of  the  train 
are  also  remiss  in  their  duty.  From  these 
principles  it  follows  very  clearly  that,  if  a 
passenger  is  negligently  carried  beyond  the 
station  where  he  intended  to  stop,  and  where 
he  had  a  right  to  be  let  off,  he  can  recover 
compensation  for  the  inconvenience,  the  loss 
of  time,  and  the  labor  of  travelling  back, 
l>ecause  these  are  the  direct  consecjuenccs 


o4  the  wrong  done  to  him.  But  if  he  is  fool- 
hardy enough  to  jump  off  without  waiting 
for  the  train  to  stop,  he  does  it  at  his  own 
risk,  because  this  is  gross  imprudence,  for 
which  he  can  blame  nobody  but  himself. 
If  there  be  any  man  who  does  not  know  that 
such  leaps  are  extremely  dangerous,  es|>e- 
cially  when  taken  in  the  dark,  his  friends 
should  see  that  he  does  not  travel  by  rail- 
road." Jere.  Black,  J ^  in  Pa.  Railroad  Co. 
V,  Aspell,  23  Pa.  .St.  147;  s.  c,  Thomp. 
Car.  of  Pass.  252 ;  Chicago,  etc,  R.  Co.  ?'. 
Hazzard,  26  111.  373 ;  Frost  v.  Grand  Trunk 
R.  Co.^  10  Allen  (Mass.),  387 ;  Woolery  v. 
l^uisville,  etc.,  R.  Co.,  107  Ind.  381  j.  s.  c, 
27  Am.  &  Eng.  R.  R.  Cas.  210. 

2.  Illegal  Conduct  not  Hegligenee  Per  Be. 
—  "The  defendant's  counsel  contends  that 
the  simple  fact  that  the  plaintiff  is  in  the 
act  of  violating  the  law  at  the  time  of  the 
injury,  is  a  bar  to  the  right  of  recovery. 
Undoubtedly  there  are  many  cases  where 
the  contemporaneous  violation  of  the  law 
by  the  plaintiff  is  so  connected  with  his 
claim  for  damages  as  to  preclude  his  re- 
covery; but  to  lay  down  such  a  rule  as  the 
counsel  claims,  and  to  disregard  the  dis- 
tinction implied  in  the  ruling  of  which  he 
complains,  would  be  productive  oftentimes 
of  palpable  injustice.  The  fact  that  a  party 
plaintiff,  in  an  action  of  this  description, 
was  at  the  time  of  the  injur)'  passing  another 
wayfarer  on  the  wrong  side  of  the  street, 
or  without  giving  him  half  the  road,  or  that 
he  was  travelling  on  runners  without  bells, 
in  contravention  of  the  statute,  or  that  he 
was  smoking  a  cigar  in  the  streets  in  viola- 
tion of  a  municipal  ordinance,  while  it 
might  subject  the  offender  to  a  penalty, 
will  not  excuse  the  town  for  a  neglect  to 
make  its  ways  safe  and  convenient  f<»r 
travellers,  if  the  commission  of  the  plain- 
tiffs offence  did  not  in  any  degree  con- 
tribute to  produce  the  injury  of  which  he 
complains."  Baker  v,  Portland,  58  Me. 
199;  s.  c,  4  Am.  Rep.  274. 

"And  it  is  true  generally,  that  while  no 
person  can  maintain  an  action  to  which  he 
must  trace  his  title  through  his  own  breach 
of  the  law,  yet  the  fact  that  he  is  breaking 
the  law  docs  not  leave  him  remediless  for 
injuries  wilfully  or  carelessly  done  to  him, 
and  to  which  his  own  conduct  has  not  con- 
tributed."    Steele  -\  Hurkhardt,  104  Mass. 
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held  that  the  mere  collateral  wrong-doing  of  the  plaintiff  cannot, 
of  itself,  bar  him  of  his  action  when  it  did  not  proximately  con- 
tribute to  the  injury.^ 

25.  Plaintiff  a  Trespasser.  —  Upon  analogous  principles,  a  mere 
trespass  is  not  contributory  negligence  per  sc^  and,  before  it  can 
be  held  contributory  negligence,  it  must  appear  that  it  was  an 
efficient  and  direct  cause  of  an  injury  complained  of,  producing 
the  injury  in  combination  with  the  negligence  of  the  defendant ; 
and  if  plaintiff  was  at  the  place  of  injury  by  the  invitation,  license, 
or  consent  of  the  defendant,  express  or  implied,  the  question  is 
simply  one  of  ordinary  care  apart  from  the  trespass.  But  if  the 
plaintiff  was  a  naked  trespasser,  to  whom  the  defendant  owed  no 
duty,  he  cannot  recover  merely  because  he  used  ordinary .  care 
after  becoming  a  trespasser.  By  becoming  a  trespasser,  a  person 
assumes  the  risks  attendant  on  the  trespass ;  and  he  must  show 

59;  s.c-,6  Am.  Rep.  191 ;  Cook  v.  Johnson,  etc.,  R.  Co.,  59  Wis.  278 ;  Wood's  Ry.  Law, 

58  Mich,  437;  s.  c,    55  Am.   Rep.  703;  §318;  Wentworth  v,  Jefferson,  60  N.  H. 

Pittsburgh,  etc.,  Co.  v.  Staley,  41  Ohio  St.  158 ;  Opsahl  v.  Judd,  30  Minn.  126;  Carroll 

riS;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  118,  v,  R.  Co.,  58  N.  Y.  126;  s.  c,  17  Am.  Rep. 

;:  Am.  Rep.  74;   Billings  v.  Breinig,  45  221 ;  Platz  v,  Cohoes,  89  N.  Y.  219;  s.  c, 


Alich.  65;  Iiaas  v.  Railroad  Co.,  47  Mich.  42  Am.  Rep.  286;  Stewart  v.  Davis,  31  Ark. 
401;  5.c.,8  Am.  &  Eng,  R.  R.  Cas.  268;  ji8;  s.  c,  25  Am.  Rep.  576;  Baldwin  v. 
Knupfle  V.  Knickerbocker  Ice  Co.,  84  N.  Y.    Barney,  12  K.  I.  392;  s.  c,  34  Am.  Rep. 


5;  Western  &  Atl.  R.  Co.  v,  Jones,  65  670. 

Ga.  631 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  But  it  must  not  be  overlooked,  as  it 

267;  Pakalinsky  z^.  Railroad  Co.,  82  N.  Y.  seems  to  have  been  in  a  measure  in  the 

424;  s.  c,  2  Am.  &  Enc^.  R.  R.  Cas.  251;  above  case,  that,  when  plaintiff  is  compelled 

Neanow  v,  Uttech,  46  Wis.  581 ;  Davidson  to  found  his  action  in  his  own  violation  of 

V.  Portland,  60  Me.  116;  s.  c,  31  Am.  Rep.  law,  he  cannot  recover.    Cooley  on  Torts, 

-53;  Spofforcf  2/.  Harlow,  3  Allen  (Mass.),  p.  156,  note  I ;  Holt  v.  Green,  73  Pa.  St. 

176;  Welch  ».  Wesson, 6Gray  (Mass.),  505;  198-200;  s.  c,  13  Am.  Rep.  737  ;  Gregg  7'. 

Steele  V,  Burkhardt,  104  Mass.  59 ;  s.  c,  6  Wyman,  4  Cusn.   (Mass.)   322;    Way  v. 

Am.  Rep.  191;  Hall  v.  Ripley,  119  Mass.  Foster,   i    Allen   (Mass.),  408;    Smith  v. 

135;  Bigelow  v»  Reed,  51  Me.  325;  Hamil-  Boston,  etc.,  R.  Co.,  120  Mass.  490;  s.  c, 

ton  2/.  Coding,  55  Me.  419;  Griggs  z/.  Fleck-  21  Am.  Rep.  538;  Crossman  v.  Lynn,  121 

enstein,  14  Minn.  81;  Baker  e/.  Portland,  58  Mass.  301 ;  Bosworth  v.  Swansey,  10  Met. 

Me.  199;  8.0,4  Am.  Rep.  274;  Patterson's  (Mass.)  363;  s.  c,  4^  Am.  Dec.  441 ;  John- 

Ry.  Ace  Law,  pp.  64,  65 ;  Beach  on  Cont.  son  v.  Mo.  Pac.  R.  Co.,  18  Neb.  690;  s.  c, 

Neg.  §  16.  23  Am.  &  Eng.  R.  R.  Cas.  429;  Woodman 

1.  It  fluut  prozSmately  eontribnte  to  bo  z^.  Hubbard,  25  N.  H.  67 ;  Phalen  v.  Clark, 

a  Bar. —  "TTie  fact  that  one  who  sustains  19  Conn.  421;    s.  c,   50  Am.  Dec.  253; 

an  injury  by  the  negligent  or  wrongful  act  Bank  v.  Highland  St.  R.  Co.,  133  Mass. 

of  another,  may  have  oeen,  at  the  time  of  485;  Parker  v.  Nashua,  59  N.  H.  402 ;  Read 

such  injury,  acting  in  disobedience  of  his  v,  B.  &  A.  R.  R.  Co.  (Mass.),  140  Mass. 

collateral  ^obli^ation  to  the  State,  which  199;  De  Groot  v.  Van  Duzer,  20  Wend. 

required  of    him   the  observance  of    the  (N.  Y.)  390.    These  cases  and  the  rule  just 

Sunday  laws,  will  not  prevent  a  recovery  stated,   however,   turn    usually    upon   the 

fronn  one  whose  wrongful  or  negligent  act  proposition  that   plaintiff  cannot   recover 

or  omission  was  the  proximate  cause  of  except  through  an  illegal  contract  which  is 

such  injury."    Louisville,  etc.,  R.  Co.  v.  the  foundation  of  his  right  of  action;  and 

Frawley,  no  Ind.  18,  ^o;  s.  c,  28  Am.  &  when  he  can  make  out  a  case  of  injury 

£ng.  R,  R.  Cas.  308,  citing  Patterson's  Ry.  independent  of  the  illegal  contract,  a  recov- 

Acc  Law,  pp.64,  65 ;  Beach  on  Cont.  Neg.  ery  may  be  had.     Frost  v.  Plumb  (Conn.), 

186,  187,  270,278;  Cooley  on  Torts,  p.  IJ5;  13  Am.  L.  Reg.  (N.  S.)  ^37;  Williams  v. 

21  Cent.  L.  J.  525;  Mahoney  7/.  Cook,  26  Pa.  itastings,  59  N.  H.  373;  Bernhardt/.  Lup- 

St  342;  Philadelphia,  etc.,  R.  Co.  v.  Phila-  ping,  36  Mo.  341 ;  Read  v.  B.  &  A.  R.  Co. 

dclphia,  etc,  Co.,  23  How.  (U.  S.)  209;  (Mass.),  140  Mass,  199,  227;  McGrath  v. 

.Schmid  v.  Humphrey,  48  Iowa,  652;  s.  c,  Mcrwin,  112  Masb.  467;  Taniplin  v.  Still, 

JO  Am.  Kep.  414;  Knowlton  v.  Milwaukee,  77  Ala.  374. 
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that  defendant,  by  some  negligence  subsequent  to  the  trespass, 
inflicted  an  injury  upon  him  that  could  have  been  avoided  by 
the  exercise  of  ordinary  care  toward  a  trespasser,  before  he  can 


1.  A  TmpaM  m  an  Element  of  Kegli-  C.  B.  199;  $.  c,  xi  Kng.  Law  &  £q.  349; 

genee.  —  2  Thomp.  on  Neg.  1162,  §  12;  i  Sweeny  v.  Old    Colony,   etc.,  R.  (Jo.,   10 

Thomp.  on  Neg.  300  et  sea,;   Beach  on  Allen  (Mass.),  368;  Graves  z/.  Thomas,  95 

Cont.  Neg.  §§  17,67,71,72,50;  Patterson's  Ind.  361;  s.  c,  48  Am.  Rep.  727;  Camp- 

Ry.  Ace  Law,  182  ;  Deering  on  Nee.  §  2j ;  bell  %'.  Boyd,  88  N.  Car.  129;  s.  c,  43  Am. 

W harton  on  Neg.  §346;  Shearman  &  Redf.  Rep.  740;  Buesching  v.  Gas  Co.,  73  Mo. 

on  Neg.  §38;  Marble  v.  Ross,  124  Mass.  219;  s.  c,  19  Am.  Rep.  503;  Hayward  f. 

44;  Nullaney  v,  Spence,  15  Abb.  Fr.  N.  S.  Merrill,  94  111.  349;  s.  c,  34  Am.  kep.  229; 

(N.  Y.)  319;  Daly  z'.  Norwich,  etc.,  R.  Co.,  McAlpin  7\  Powell,  70  N.  Y.  126;  s.  c,  26 

26  Conn.   591;    Norris  v.   Litchfield,   35  Am.  Rep.  555;  Campbell  7'.  Portland  Sugar 

N.  H.  271 ;  s.  c,  69  Am.  Dec  546;  Brown  Co.,  62  Me.  552;  s.  c,  16  Am.  Rep.  J03 ; 

V,  Lynn,  31  Pa.  St.  510;  Loomis  v.  Terry,  McKone  v.  Michigan*  etc.,  R.  Co.,  51  Mich. 

17  Wend.  (N.  Y.)  496;  Isbell  v.  N.  Y.,  etc.,  601 ;  s.  c,  47  Am.  Rep.  J96;  Davis  v.  Chi- 

R.  Co.,  27  Conn.  393;  Whirley  v.  White-  cago,  etc.,  R.  Co.,  58  Wis.  646;  s.  c,  15 

man,  i  Head  (Tenn.),  611  ;  Kerwhacker  v.  Am.  &  Eng.  R.  R.  Cas.  424,  46  Am.  Rep. 

Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172;  667;  Bennett  v.  Railroad  Co.,   102  U.  S. 

s.  c,  62  Am.  Dec.  246;  Johnson  7a  Patter-  577  ;  s.  c.  i  Am.  &  Eng.  R.  R.  Cas.  71 ; 

son,  14  Conn,  i ;  s.  c,  ;j5  Am.  Dec.  96 ;  Barry  v.  N.  Y.,  etc.,  R.  Co.,  92  N.  Y.  289 ; 

Freer  v.  Cameron,   4  Rich,  (S.  C.)  Law,  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  615;  Indcr 


228;  s.  c,  55   Am.   Dec.  663;  Woolf   v.    maur  r.  Dames,  L.  R.  I   C.  P.  274;  s.  c, 

r,  31  Conn.  121,  131  ;  Birge  v.  Gard-    L.  R.  2  C.  P.  311  ;  s.  c,  I  Thomp.  on  Ne^. 

ner,  i9jConn.  512 ;  s.  c,  50  Am.  Dec.  261 ;    283 ;  Smith  v.  Dock  Co.,  L.  R.  3  C.  P.  320; 
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Little  Rock,  etc.,  R.  Co.  v.  Pankhurst,  36  Davis  v.  Cent.  Cong.  Soc,  129  Mass.  167  ; 

Ark.  371 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  Carleton  v.  Franconia  Iron  Co.,  99  Mass. 

535;  Herring  z'.  Wilmington,  etc.,  R.  Co.,  216;    Gilbert  v,   Nagle,   118    Mass.   278; 

10  Ired.  (N.  Car.)  402;  s.  c,  51  Am.  Dec.  Larue  v  Hotel  Co.,  116  Mass.  67;  Ackert 

W5;  Meeks  v,  R.  Co.,  56  Cal.  13;  s.  c,  r.  Lansing,  59  N.  Y.  646;  Camp  r.  Womi, 

8  Am.  &  Eng.  Corp.  Cas.  314,  38  Am.  Rep.  76  N.  Y.  92 ;  s.  c,  32  Am.  Rep.  282  ;  Pas- 

67 ;  Southwestern,  etc.,  R.  Co.  v.  Hanker-  tene  v,  Adams,  49  Cal.  87 ;  Havward   z\ 

son,  61  Ga.  114;  Houston  &  Texas  Cen-  Merrill,  94  111.  349;  s.  c,  34  Am.  kep.  229; 

tral  R.  Co.  v.  Sympkins,  54  Tex.  61s;  s.  c.  Pierce  v,  Whitcomb.  48  Vt.  127;  s.  c,  21 

38  Am.  Rep.  632;  .Mayor  of  Colchester  v.  Am.  Rep.  120;  Totten  v.  Phipps,  52  N.  Y. 

Brooke,  7  Q.  B.  339 ;  Sanders  v.  Reister,  i  J54 ;  Nare  v.  Flock,  90  Ind.  205 ;  Bush  v. 

Dak.   151;  Terre  Haute,  etc.,   R.  Co.  v.  Brainard,  I  Cow.  (N.  Y.)78;  s.  c,  13  Am. 

Graham,  95  Ind.  286;  s.  c,  12  Am.  &  Eng.  Dec.  513  •  Munger  v.  Tonawanda  R.   R. 

R.  R.  Cas.  77,  48  Am.  Rep.  719;  Mason  v.  Co.,  4  N.  Y.  349;  s.  c,  53  Am.  Dec.  384; 

Mo.  Pac.  R.  Co.,  27  Kan.  83;  s.  c,  6  Am.  Carter  v.  Columbia,  etc.,  R.  Co.,  19  S.  Car. 

&  Eng.  R.  R.  Cas.  i,  41   Am.  Rep.  405;  20;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  414,  45 

Chicago,  etc.,  R.  Co.  v.  Kellam,  92  111.  245;  Am.  Rep.  754 ;  Everhart  v,  Terre  Haute, 

s.  c,  34  Am.  Rep.  128;  Isabel  v.  Hannibal,  etc.,  R.  Co.,  78  Ind.  292;  s.  c,  4  Am.  Sl 

etc.,  K.  Co.,  60  Mo.  475;  Mulherrinz/.  Del-  Eng.  R.  R.  Cas.  599,  41   Am.  Rep.  567; 

aware,  etc.,  R.  Co.,  81  Pa.  St.  366;  Balti-  Haughey  v.  Hart,  62  Iowa,  96;  s.  c,  49 

more,  etc.,  R.  Co.  r.  State,  33   Md.  542;  Am.  Rep.  138;  Baltimore,  etc.,  R.  Co.  v, 

Weymire  v.  Wolfe,  52  Iowa,  53^;   Lake  Depew,  40  Ohio  St.  121;  s.  c,  12  Am.  & 

Shore,  etc.,  R.  Co.  v.  Miller,  25  Mich.  279;  Eng.  R.  R.  Cas.  64;  Houston,  etc,  R.  Co. 

Hargreaves  v.  Deacon,  25  Mich,  i  ;  Zoe-  i\  Richards,  59  Tex.  373;  s.  ct  12  Am.  & 

bisch  V.  Tarbell,   10  Allen  (Mass.),  385;  Eng.  R.  R.  Cas.  70 ;  Davis  z'.  Chicago,  etc., 

Lary  v.  Cleveland,  etc.,  R.  Co.,  78  Ind.  R.  Co.,  58  Wis.  646;  s.  c,  15  Am.  &  Eng. 

323;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  471,  R.  R.  Cas.  424,  46  Am.  Rep.  667;  Hogan 

41  Am.  Rep.  572;  Parker  v.  Portland  Pub.  v.  Chicago,  etc.,  R.  Co.,  59  Wis.  139;  s.  c, 

Co.,  69  Me.  173;  s.  c,  31  Am.  Rep.  262;  15  Am.  &  Eng.  R.  R.  Cas.  439;  East  Tenn., 

Gramlich  rt.  Wurst,  86  Penn.  St.  74;  s.  c,  etc,  R.  Co.  v.   Fain,  12  Lea  (Tenn.),  35; 

27  Am.  Rep.  684;  Severy?'.  Nickerson,  120  s.  c,  19  .^m.  &  Eng.  R.  R.  Cas.  102;  Cen- 

Mass.  306;  s.  c.,  21  .\m.  Rep.  514;  Pierce  tral  R.  Co.  v.  Brinson,  70  Ga.  207;  s. c,  19 

V.  Whitcomb,  48  Vt.    127;  s.  c,   21  Am.  Am.  &  Eng.  R.  R.  Cas.  42 ;  McClelland  v. 

Rep.  120;  Ills.,  etc.,  R.  Co.  v.  Godfrey,  71  Louisville,  etc.,  R.  Co.,  94  Ind.  276;  s.  c,  18 

III.  500;  s.  c,  22  Am.  Rep.  112;  Hardcas-  Am.  &  Eng.  R.  R.  Cas.  260;  I^aroyd  v. 

tie  V.  Railroad  Co.,  4  Hurl.  &  N- 67  ;  s.  c,  Godfrey,  i3SMa.ss.  315;  Evansville,  etc.,  R. 

•28  L.  J.  (Exch.)  139;  Stone  v.  Jackson,  16  Co.  v,  Griffin,  100  Ind.  221 ;  8.  c,  50  Am. 
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2&  Children  as  Trespassers.  —  A  child  injured  while  trespassing 
has  no  right  of  action,  unless  injured  by  the  negligence  of  defend- 
ant when  the  injury  might  have  been  avoided  by  ordinary  care  on 
defendant's  part.  But  when  a  child  of  tender  years  commits  a 
mere  technical  trespass,  and  is  injured  by  agencies  that  to  an 
adult  would  be  open  and  obvious  warnings  of  danger,  but  not  so 
to  a  child,  be  is  not  debarred  from,  recovering,  if  the  things  instru- 
mental in  his  injury  were  left  exposed  and  unguarded,  and  were 
of  such  a  character  as  lo  be  likely  to  attract  children,  excite  their 
curiosity,  and  lead  to  their  injury,  while  they  were  pursuing  their 
childish  instincts.  Such  dangerous  and  attractive  instrumentali- 
ties become  an  invitation  by  implication.* 


Rep.  783;  Powers  v.  Harlow,  53  Mich. 
507;  s.  c,  51  Am.  Rep.  154;  Crogan  v, 
Schicle,  53  Conn.  186;  s,  c,  55  Am.  Rep. 
SS;  L^nnore  v.  Iron  Co.,  loi  N.  Y.  391 ;  s. 
c,  54  Am.  Rep.  718;  Schilling  v.  Abernethy, 
112  Pa.  St.  437;  s.  c,  56  Am.  Rep.  320; 
Hamilton  v,  Texas,  etc.,  R.  Co.,  64  Tex. 
251;  s.  c,  21  Am.  &  Kng.  R.  R.  Cas.  336, 
53  Am.  Rep.  756;  Jones  v,  Nichols,  46 
Ark.  207;  s.  c ,  55  Am.  Rep.  575. 

1.  Inxaiit  Trespasiera :  the  Tarn-table 
Caies.  —  Harrimani/.  Pittsburg,  etc.,  R.  Co. 
(Ohio),  12  N.  E.  Rep.  451 ;  Phila.,  etc..  R. 
Co.  V.  Spearen,  47  Pa.  St.  300;  Duffy  v. 
Mo.  Pac.  R.  Co,  (Mo.  Ct.  of  App.),  2 
Western  Rep.  198;  Taylor  v,  Delaware, 
etc^  Co.,  113  Pa.  St.  1&2;  s.  c,  57  Am. 
Rep.  446;  Barry  v.  N.  Y.,  etc.,  R.  Co.,  92 
X.  Y.  289;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas. 
615,  44  Am.  Rep.  377;  SchiHing  v,  Aber- 
neihey,  112  Pa.  St.  437 ;  s.  c,  56  Am.  Rep. 
320;  Biddle  v,  Hestonviile,  etc.,  R.  Co., 
112  Pa.  St.  J51 ;  s.  c,  26  Am.  &  Eng.  R.  R. 
<'as.  208;  Keyser  v,  Chicago,  etc.,  R.  Co., 
56  Mich.  559;  Branson  v,  Labrat,  81  Ky. 
(v^\  s,  c,  50  Am.  Rep.  193;  Scoville  v, 
Hannibal,  etc.,  R.  Co.,  81  Mo.  434;  West- 
ern, etc,  R.  Co.  V,  Wilson,  71  Ga.  22 ;  Bal- 
timore, etc.,  R.  Co.  XK  Schwindling,  loi  Pa. 
St.  258 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  544 ; 
47  Am.  Rep.  706;  Central  R.  Co.  v,  Brin- 
son,  70  Ga.  207  ;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  42 ;  1 1  Galveston,  etc.,  R.  Co.  v,  Moore, 
59  Tex.  64;  s.  c.,  10  Am.  &  Eng.  R.  R.  Cas. 
746 ;  46  Am,  Rep.  265 ;  Lynch  v.  Nurdin, 
I  Q.  B.  29;  s.  c,  2  Thomp.  on  Neg.  1140; 
Clark  V.  Chambers,  3  Q.  B.  Div.  327,  329; 
s.  c,  7  Cent.  L.  J.  11 ;  17  Alb.  L.  J.  505; 
Railroad  Co.  v.  Stout.  17  Wall.  (U.  S.) 
657;  s.  c,  2  Dill.  (U.  S.)  294;  Keffe  v. 
Milwaukee,  etc.,  R.  Co.  21  Minn.  207  ;  s.  c, 
iS  Am.  Rep.  393;  Kerr  v.  Forgue,  54  111. 
482;  s.  &,  c  Am.  Rep.  146;  Chicago  v. 
Starr,  42  III.  174 ;  Nagel  v.  Mo.,  etc.,  R. 
Con75  Mo.  653;  s.  c,  10  Am.  &  Eng.  R.  R. 
Cas.  702;  42  Am.  Rep.  418;  Evansich  v. 
Gulf,  etc,  R.  Co.,  57  Tex.  126  ;  s.  c,  6  Am. 
&Eng.  R.  R.  Cas.  182,  44  Am.  Rej).  5S6; 


Kansas,  etc.,  R.  Co.  v.  Fitzsimmons,  22 
Kan.  686;  s.  c,  31  Am.  Rep.  203;  Koons 
V,  St.  Louis,  etc.,  R.  Co.,  65  Mo.  592 ;  St. 
Louis,  etc.,  R.  Co.  v.  Bell,  81  111.  76;  s.  c, 
25  Am.  Rep.  269;  Birge  v.  Gardner,  19 
Conn.  507  ;  s.  c,  50  Am.  Dec.  261  ;  Cas- 
grove  V,  Ogden,  49  N.  Y.  255;  Whirley  v. 
Whiteman,  i  Head  (Tenn.),  61 1 ;  Meitens 
7>.  Dodge,  38  Wis.  300 ;  s.  c,  20  Am.  Rep. 
6;  Hydraulic  Works  v,  Orr,  83  Pa.  St.  332 ; 
Vanderbeck  v,  Hendry,  34  N.  J.  L.  467; 
Hughes  V.  Macfie,  2  Hurl.  &  Colt.  744; 
Mangan  v.  Atterton,  L.  R.  i  E.xch.  239; 
Lane  v.  Atlantic  Works,  107  Mass.  104; 
s.  c.  again,  iii  Mass.  136;  Lyons  v.  Brook- 
line,  119  Mass.  491.  (See  Criticisms  Mass. 
Rule  4  Am.  Law  Rev.  405,  187a)  Wood  v. 
Independent  School  Dist.,  44  Iowa,  27 ; 
Boland  v.  Railroad  Co.,  36  Mo.  484;  Gil- 
lespie r.  McGowen,  100  Pa.  St.  144  J  Rock- 
ford,  etc.,  R.  Co.  V.  Delaney,  82  111.  198; 
s.  c,  25  Am.  Rep.  308 ;  Isabel  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  475 ;  Kay  v.  Pa.  R.  Co., 
65  Pa.  St.  269 :  s.  c,  3  Am.  Rep.  628 ;  Penna. 
R.  Co.  V,  Lewis,  79  Pa.  St.  33 ;  Penna.  R. 
Co.  V.  Morgan,  82  Pa.  St.  134;  Byrne  v, 
R.  Co.,  83  N.  Y.  620 ;  Meyer  v.  Midland 
Pac.  R.  Co.,  2  Neb.  31^;  Johnson  v,  Chi- 
cago, etc.,  R.  Co.,  56  Wis.  274;  s.  c.,8  Am. 
&  Eng.  R.  R.  Cas.  471 ;  Fitzpatrick  v.  Rail- 
road Co.,  128  Mass.  13;  Plumleyv.  Birge, 
124  Mass.  57;  s.  c,  26  Am.  Kep.  645; 
Munn  V.  Reed,  4  Allen  (Mass.),  431 ;  Dowd 
V,  Chicopee,  116  Mass.  193;  Morrissey  w. 
Railroad  Co.,  126  Mass.  377 ;  s.  c,  30  Am. 
Rep.  686 ;  Cent.  Branch  K.  Co.  v,  Heni^h, 
23  Kan.  347 ;  s.  c,  33  Am.  Rep.  167 ;  Smith 
V.  Atchison,  etc.,  R.  Co.,  2j  Kan.  738 ;  28 
Kan.  541 ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas. 
554 ;  Conley  z/.  Railroad  Co.,  95  Pa.  St.  398  ; 
s.  c,  40  Am.  Rep.  664 ;  Moore  v.  Railroad 
Co.,  99  Pa.  St.  301 ;  s.  c,  44  Am.  Rep.  106; 
Sweeny  v.  Old  Colony  R.  Co.,  10  Allen 
(Mass.),  368;  Daley  v,  Norwich,  etc.,  R. 
Co.,  26  Conn.  591 ;  Hicks  v.  Pacific  R  Co., 
64  Mo.  430;  Chicago,  etc.,  R.  Co.  v.  Mur- 
ray, 71  111.  601  ;  Railroad  Co.  v,  Gladman, 
15  Wall.  (U.  S.)  401 ;  Chicago,  etc.,  R.  Co. 
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Plidtttiff.  ete.,        CONTRIBUTORY  NEGLIGENCE.  ia  Privity. 

27.  Plaintiff  and  ]>efendant  in  Privity.  —  In  some  relations,  where 
one  party  owes  the  other  a  special  duty,  contractual  or  otherwise, 
a  higher  degree  of  care  and  foresight  is  required  of  the  one  owing 

'  the  duty,  than  of  the  one  to  whom  it  is  owing.  The  test  is  still 
that  of  ordinary  care ;  but  what  would  be  ordinary  caie  for  one 
party  to  the  relation,  might  be  negligence  in  the  other  because 
of  the  higher  duty  resting  upon  him.* 

28.  Carriers  of  Passengers.  —  The  principle  stated  is  well  illus- 
trated by  the  co-relatite  duties  of  carrier  and  passenger.  The 
carrier,  being  under  special  obligations  to  care  for  the  safety  of 
the  passenger,  must  exercise  the  greatest  practical  degree  of  care, 
skill,  and  foresight  to  avoid  injuring  him.  For  the  slightest 
failure  to  use  ordinary  care,  he  is  liable,  if  injury  follows ;  and  the 
ordinary  care  required  is  that  high  degree  of  care  that  careful  and 
prudent  persons,  with  similar  duties  resting  upon  them,  would 
exercise.  It  is  a  much  higher  grade  of  care  than  one  owes  to  a 
stranger  or  trespasser.* 


•v,  Dewey,  26  III.  255,  259;  Pittsburgh,  etc.,   Mo.  414;  s.  c,  3  Am.  &  Eng.  R.  R.  Qa^ 

R.  Co.  V.  Bumstead.  48  111.  221 ;  Penna.  R.    36Q. 

Co.  V,  Morgan,  82  Pa.  St.  134 ;  North  Pa.      2.  Ordinary  Care  of  Carrien  of  Passen 


R.  Co.  V.  Mahoney,  J7  Pa.  St.  187 ;  Norfolk,  gers.  —  Ingalls  7a  Bills,  9  Mete.  (Mass.)  i ; 
etc.,  R.  Co.  V.  Ormsby,  27  Gratt.  (Va.)  455;  s.  c,  43  Am.  Dec.  346  and  note ;  Pennsyl- 
Rauch  V.  Loyd,  31  Pa.  St.  358;  Penna.  R.    vania  Co.  zk  Roy,  102  U.  S.  451 ;  s.  c,  i 


Co.  V,  Kelley,  31   Pa.  St.  372  ;  Manly  v.  Am.  &  Eng.  R.  R,  Cas.  225;  Bedford,  etc., 

Wilmington,  etc.,  R.  Co.,  74  N.  Car.  655;  R.  Co.  v,  Rainbolt,  99  Ind.  551;  s.  c,  21 

Phila.  &  Reading  R.  Co.  v,  Hummell,  44  Am.  &  Eng.  R.  R.  Cas.  466;  Cleveland, 

Pa.   St.  375;  Ostertog  v,  Pac.  R.  Co.,  64  etc.,  R.  Co.  t'.  Newell,  104  Ind.  264 ;  s.c.,  23 

Mo.  421 ;  Snyder  v.  Hannibal,  etc.,  R.  Co.,  Am.  &  Eng.  R.  R.  Cas.  492;  Louisville,  etc., 

60  Mo.  413 ;  Bulger  v,  Albany,  etc.,  R.  Co.,  R.  Co.  t*.  Thompson,  107  Ind.  442 ;  s.  c,  27 

42  N.  Y.  459 ;  Citizens'  St.  R.  Co.  v,  Carey,  Am.  &  Eng.  R.  R.  Cas.  88,  329 ;  Louisville, 

56  Ind.  396;  Nolan  v.  N.  Y.,  etc.,  R.  Co.,  etc,,  R.  Co.  v.  Pedigo,  108  Ind.  481 ;  s.  c, 

53  Conn.  461 ;  s.  c,  25  Am.  &  Eng.  R.  R.  27  Am.  &  Enc.  R.  R.  Cas.  310;  2  Am.  & 

Cas.   342;   Durkee  v.  Cent.  Pac.   R.  Co  Eng.  Ency.  of  L.  745,  §  ii,<?/ j^-^.  ;  Ford  f. 

(Cal.  1885),  25  Am.  &  Eng.  R.  R.  Cas.  and  I^ndon,  etc.,  R.  Co.,  2  Fost.  &  Fin.  730; 

note  reviewing  many  cases ;  Union  Pac.  R.  Redhead  v.  Midland  R.  Co.,  L.  R.  2  Q.  B. 

Co.  z'.  Dunden  (Kan.  1887),  14  Pac.  Rep.  412;  s.  c,  L.  R.  4  Q.  B.  379;  Stokes  ?'. 

501 ;   Schmidt  v.   Kansas  City  Dist.   Co.  Saltonstall,  13  Pet.  (U.  S.)    181  ;    Phila., 

(Mo.).  7  West.  Rep.  124;  Ecliff  t/.  Wabash,  etc.,  R.  Co.  v.  Derby,  14  How.  (U.  S.)  468; 

etc,  R.  Co.  (Mich.),  7  West.  Rep.  462 ;  s.  c,  Penna.  R.  Co.  v.  Roy,  102  U.  S.  451 ;  s.  c, 

31  N.  W.  Rep.  180;  Indianapolis,  etc.,  R.  i  Am.  &  Eng.  R.  R.  Cas.  225;  Baltimore, 

Co.  V,  Pitzer,  109  Ind.  179;  s.  c,  25  Am.  &  etc.,  R.  Co.  v,  Wightman,  29  Gratt.  (Va.) 

Eng.  R.  R.  Cas.  313.  431;  s.  c,   26  Am.  Rep.  354;   Taylor  v. 

1.  **OrdinaryCare"inBelatioiif  of  Priv-  Grand  Trunk  R.  Co.,  48  N.  H.  304;  s.  c 

ity«  —  This  is  only  another  way  of  stating  2  Am.  Rep.  229;  Laing  v.  Calder,  8  Pa. 

the  doctrine  that  ordinary  care  varies  with  St.  479;  s.  c,  49  Am.  Dec.  533;  Parish  .-'. 

the  circumstances  and  conditions  of  the  par-  Reigle,  11  Gratt.  (Va.)  697;  s.  c,  62  Am. 

ties,  and  hence  each  party  to  a  relation  of  Dec.  666;  McElroy  z*.  Nashua,  etc.,  R.  Co., 

privity  must  exercise  that' care  which  an  or-  4  Cush.  (Mass.)  400;  Union  Pac.  R.  Co. 

di  nan  I  y  careful  and  prudent  person  so  situ-  v.   Hand,  7  Kan.  380;  , Simmons  v.  New 

ated  would  exercise.     Reeves  v.  Delaware,  Bedford,  etc.,  R.  Co.,  97  Mass.  36 ;  Keo- 

elc,  R.  Co.,  30  Pa.  St.  454 ;  s.  c,  72  Am.  kuk,  etc.,  Packet  Co.  v.  True,  88  III.  608 ; 

Dec.  713;    Sullivan  r.  Scripture,  3  Allen  Philadelphia,  etc.,  R.  Co.  v,  Boyer,  97  Pa. 

(Mass.),  566;    Fallon  v,   Boston,  3  Allen  St.  91  ;  s.  c,  2  Am.  &  Eng.  R.  I^.Cas.  172; 

(Mass.),  39;    Cunningham  v.   Hall,  4  Al-  I^emon  t/.  Chanslor,  68  Mo.  340;  s.  c,  30 

len  (Mass.),  276;  2   Wood's  Ry.  Law,  1074  Am.  Rep.  799;  Peters  v.  Ry lands,  20  Pa. 

///^^.;  Thomp.  on  Carriers,  2^7;  Jefferson-  St.  497;  s.  c,  59  Am    Dec.  746;  Galena, 

ville,  etc.,  R.  Co.  v,  Hendricks,  26   Ind.  etc.,  R.  Co.  r^  fav,  16  111.  558;  s.c,  63  Am. 

2€8;   Price  v.  St.  Louis,  etc.,   R.  Co.,  72  Dec.  323;  Carroll  r.  Railroad  Co.,  58  N.  Y. 
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On  the  othei  hand,  the  passenger  has  a  right  to  depend  upon 
the  carrier  owing  him  the  duty  of  safe  carriage,  to  perform  it ; 
and,  while  ordinary  care  to  avoid  injury  devolves  upon  the  pas- 
senger, yet  such  ordinary  care  is  usually  only  to  resign  himself 
passively  to  the  care  of  the  carrier,  corfform  to  the  carrier's  rea- 
sonable rules  and  regulations,  obey  his  directions,  and  avoid  volun- 
tary conduct  causing  an  unnecessary  exposure  to  danger.*  The 
passenger  can  depend  upon  the  means  and  appliances  furnished 
for  carrying  him,  and  for  his  care  and  comfort,  without  making 
any  special  examination  of  them ;  and,  while  using  and  depending 
upon  them  in  an  ordinary  manner,  he  is  not  guilty  of  contributory 
negligence,  if  negligently  injured  by  defects  therein,  of  which  he* 
had  no  notice.*     But  if  the  passenger  unnecessarily  exposes  him- 


126,  138;  s.  c,  17  Am.  Rep.  228;  Tbomp. 
on  Car.  of  Pass.  200 ;  Wheaton  v.  Railroad 
Co.,  36  Cal.  590 ;  Kansas,  etc.,  R.  Co.  v.  Mil- 
ler, 2  Col.  442 ;  Hall  V.  Steamboat  Co.,  13 
Conn.  319 ;  Fuller  z\  Naugatuck  R.  Co.,  21 
Conn.  557 ,  Crawford  v.  Railroad  Co.,  62  Ga. 
566 :  Brunswick,  etc  ,  R.  Co.  v.  Gale,  56  Ga. 
322;  Louisville,  etc,  R.  Co.  v.  Wearns,  80 
Ky.  420  ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  399  ; 
Black  t^.  M  O.  &  Carroll  ton  Co.,  10  La 
Ann.  33;  Knight  v.  Portland,  etc,  R.  Co  , 
56  Me.  2;j4 ;  Johnson  v.  Winona,  etc.,  R. 
Co.,  II  Mmn.  296;  McLean  v.  Hurbank,  ii 
Minn.  227  ;  Gilson  v.  Jackson  Co.,  etc.,  R. 
Co.,  76  Mo.  282;  s.  c,  12  Am.  &  Eng. 
R.  R.Ca$.  132;  Nashville,  etc,  R  Co.  v. 
Messino,  i  Sneed  (Tenn  ),  220 ;  McKinney 
V.  Neil,  I  McLean  (U.  S.),  540 ;  Bowen  v, 
N.  Y.  Cent.  R.  Co  ,  18  N.  Y.  408;  Toiler 
V.  Talbot,  23  lU.  357  ;  Central,  etc.,  R.  Co. 
V.  Perry,  58  Ga.  461 ;  Mad  River,  etc.,  R. 
Co.  V.  Barber,  5  Ohio  St.  541 ;  s.  c,  67 
Am.  Dec  312;  liegeman  v.  Railroad 
Co.,  13  N.  Y.  9;  s.  c,  64  Am.  Dec.  517; 
Hadlcv  V.  Cross,  34  Vt.  586;  s.  c,  80  Am. 
Dec.  699;  Hyman  v,  Nye,  I^  R.  6  Q.  B. 
6S5  ;  s.  c,  29  Moak*s  Eng.  Rep.  769 ;  Fei- 
tal  V.  Middlesex,  etc.,  R.  Co.,  109  Mass. 
398;  s.  c,  12  Am.  Rep.  725;  Nashville, 
etc.,  R.  Co.z/  Elliott,  i  Caldw.  (Tenn.)  611 ; 
s.  c ,  78  Am.  Dec.  506;  Frink  v.  Coe,  4  G. 
Greene  (Iowa),  555;  s.  c,  61  Am.  Dec. 
141  Sales  V.  West.  Stage  Co.,  4  Iowa, 
547*,  Raymond  v.  Burlington,  etc.,  R.  Co., 
02  Iowa,  1 52 ;  s.  c,  18  Am.  &  Eng  R.  R. 
Cas.  217,  13  Am.  &  Eng.  R.  R.  Cas.  6; 
Smith  V.  St  Paul  Citv  R  Co^  32  Minn,  i ; 
h.  a,  16  Am  &  Eng.  fe.  R.  Cas.  310  ;  N.Y., 
etc,  R,  Co.  V.  Daugherty  (1882,  Pa.),  6 
Am.  &  Eng.  R.  R.  Cas.  139;  International, 
etc,  R.  Co  V,  Halloren,  53  Tex.  Rep.  46; 
s.  c,  3  Am.  &  Eng.  R.  R  Cas.  343 ;  George 
V.  St.  Louis,  etc,  R.  Co.,  34  Ark.  61^; 
a.  c,  I  Am.  &  Eng.  R.  R.  Cas.  294  ;  Louis- 
ville, etc,  R.  Co.  V.  Rftter  (Kv ),  28  Am. 
h  Eng,  R.  R.  Cas  167 ;  Ix)uisville,  etc., 
R.  Co.  V.  Thompson,  107  Ind.  442;  s.  c. 


27  Am.  &  Eng.  R.  R.  Cas.  88  ;  Louisville, 
etc.,  R.  Co.  V,  Pedigo,  108  Ind.  481 ;  s.  c, 
27  Am.  &  Eng.  R.  R.  Cas.  310;  Leslie 
V.  Wabash,  etc.,  R.  Co.,  88  Mo.  50 ;  s.  c, 
26  Am.  &  Eng  R.  R.  Cas.  229. 

1.  "Otdinary  Care"  of  a  Pastesiror. — 
Beach  on  Cont.  Neg.  §§  51-57;  2  Wood's 
Ry.  Law,  1083-1087;  2  Thomp.  on  Neg. 
1172,  §  18;  Sheridan  v.  Brooklyn,  etc.,  K. 
Co.,  36  N.  Y.  39;  Houston,  etc.,  R.  Co.  v, 
Gorbett,  49  Tex.  473 ;  Lawrenceburg,  etc., 
R.  Co.  V.  Montgomery,  7  Ind  474 ;  Lafay- 
ette R.  Co.  V.  Sims,  27  Ind.  59;  Galena, 
etc,  R.  Co.  V,  Fay,  16  111.  558;  s.  c,  63 
Am.  Dec.  323;  Louisville  &  N.  R.  Co.  v. 
Kelley,  92  Ind.  371 ;  s.c.,  13  Am.  &  Eng. 
R.  R.  Cas.  I ;  47  Am.  Rep.  149;  Kentucky 
Cent.  R.  Co.  v,  Thomas,  79  Ky.  160;  s.  c, 
I  Am.  &  Eng.  R.  R.  Cas.  79,  42  Am.  Rep. 
208;  Houston,  etc.,  R.  Co.  v,  Ciemmans, 
55  Tex.  88;  s.  c,  8  Am.  &  Eng  R.  R.  Cas. 
396,  40  Am.  Rep.  799;  Railroad  Co.  v, 
Jones,  95  U.  S.,  439;  German  town  Pass. 
R.  Co.  V.  Walling,  97  Pa.  St.  55 ;  s.c,  2  Am. 
&  Eng.  R,  R.  Cas.  20,  and  note;  37  Am. 
Rep.  711,  note. 

2.  Ha  has  a  Bight  to  depend  on  Carrler*i 
Appliances.  —  Hegeman  v.  West.  R.  Co., 
13  N  Y.  9;  s.  c,  64  Am.  Dec  517;  Stein- 
weg  V,  Eric  R  Co.,  43  N.  Y.  123;  s.  c,  3 
Am  Rep.  673 ;  Thomp.  Car.  of  Pass.  220, 
§13;  Grand  Rapids,  etc.,  R.  Co.  v,  Hunt- 
ley, 38  Mich.  537;  s.  c,  31  Am.  Rep.  321  ; 
Meier  v,  Penna  R.  Co.,  64  Pa.  St.  225 ;  s.  c, 
3  Am.  Rep.  581 ;  Ladd  "v.  Railroad  Co.,  119 
Mass.  412;  Grand  Rapids  &  Ind.  R.  Co  v. 
Boyd,  65  Ind.  526;  Redhead  v.  Midland 
R.  Co.,  L.  R.  4  Q.  B.  379;  Taylor  v.  Grand 
Trunk  R.  Co.,  48  N.  H.  304 ;  s.  c,  2  Am. 
Rep.  229;  McPadden  v.  Railroad  Co.,  44 
N.  Y,  478 ;  s.  c,  4  Am.  Rej).  705  ;  Burgess  v. 
(ireat  West'n  R.,  6  C.  B.  N.  S.  923;  Hul- 
bert  V,  N.  Y.  Cent.  R.  Co.,  40  N.  Y.  145; 
C.  &  L  C.  R.  Co.  V.  Farrcll,  31  Ind.  408; 
Bennett  v.  Railroad  Co.,  102  U.  S.  577 ; 
s.  c.,  I  .Am.  &  Eng.  R.  R.  Ca?  71  ;  Hart- 
wig  V.  Railroad  Co.,  49  Wis.  358,  s.  c,  i 
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self  to  clanger,  goes  into  an  unauthorized  place  or  position  of 
danger,  or  violates  the  reasonable  rules  and  regulations  made  to 
secure  his  safety,  he  cannot  recover  if  such  conduct  contributed 
to  an  injury  which  he  would  otherwise  have  escaped.^     And  the 


Am.  &  Eng.  R.  R.  Cas.  65;*  and  see  cases 
cited  to  note  121  supra. 

1.  Bat  he  most  not  voluntarily  go  into 
Banger.  — Todd  v.  Old  Colony  R.  Co.,  7 
Allen  (Mass.),  207;  s.  c,  80  Am.  Dec.  49; 
Louisville,  etc.,  R.  Co.  v.  Lickings,  5  Bush 
(Ky.),  I ;  Indianapolis,  etc.,  R.  Co.  v.  Ruth- 
erford, 29  Ind.  82;  Pittsburgh,  etc.,  R.  Co. 
V.  Andrews,  39  Md.  329;  s.  c,  18  Am.  Rep. 
568;  Holbrook  v.  Railroad  Co.,  12  N.  Y. 
236;  Pittsburgh,  etc.,  R.  Co.  v.  McClurg, 
TO  Pa.  St.  294;  Spencer  v.  Milwaukee,  etc.. 
Railroad  Co.,  17  Wis.  503;  Chicago,  etc., 
R.  Co.  V.  Pandram,  51  III.  ^^^^-^  Penna.  Co. 
V,  Langdon,  92  Pa.  .St.  21 ;  s.  c,  i  Am.  & 
Eng.  R.  R.  Cas.  87;  Jacobus  v,  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  125;  Watson  v.  Rail- 
way Co.,  24  U.  C.  Q.  B.  98 ;  Hickey  v.  Bos- 
ton, etc.,  R.  Co.,  14  Allen  (Mass.),  429; 
Quinn  v.  Railroad  Co.,  51  III.49J;  Buel  v. 
Railroad  Co.,  31  N.  Y.  314;  Willis  v.  Long 
Island'R.Co.,34N.  Y.670;Zempt/.Railroad 
Co.,  9  Rich.  L.  (.So.  Car.)84 ;  Meesel  v,  Lynn, 
etc.,  R.  Co.,8  Allen  (Mass.),  234;  Augusta, 
etc.,  R.  Co.  V.  Renz,  55  Ga.  1 26 ;  Spooner 
V.  Brooklyn  City  R.  Co.,  54  N.  Y.  230;  s.c., 
13  Am.  Rep.  570;  Robertson  t/.  Railroad  Co., 
21  Barb.  (N.  Y.)  91 ;  Keith  v.  Pinkham,  43 
Me.  501 ;  Phillips  v.  Rensselaer,  etc.,  R. 
Co.,  49  N.  Y.,  177;  Knight  v,  Pontchartrain 
R.  Oo.,  15  La.  An.  105;  Harper  v.  Erie  R. 
Co.,  32  N.  J.  L.  88 ;  Chicago,  etc.,  R.  Co. 
V,  Scates,  90  111.  586;  Lambeth  v.  N.  Car. 
R.  Co.,  66  N.  Car.  4*94 ;  Filer  v,  N.  Y. 
Cent.  R.  Co.,  68  N.  Y.  124;  s.  c,  10  Am. 
Rep.  327 ;  Wyatt  v.  Citizens'  R.  Co.,  55  Mo, 
485;  Price  V,  St.  Louis,  etc.,  R.  Co.,  72  Mo. 
414;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  365; 
Johnson  v.  West  Chester,  etc.,  R.  Co.,  70 
P.!.  St.  357;  111.  Cent.  R.  Co.  t/.  Able,  59 
HI.  131  ;  Georgia,  etc.,  R.  Co.  v,  McCurd)', 
45  Ga.  288;  s.  c,  12  Am.  Rep.  577;  Jami- 
son V.  San  Jos^,  etc.,  R.  Co.,  55  Cal.  593; 
s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  350 ;  Gee  v. 
Metropolitan  R.  Co.,  L.  R.  8  (J.  B.  161 ; 
Vicksburg,  etc.,  R.  Co.  v.  Hart,  61  Miss. 
468,  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  521 ; 
Texas,  etc.,  R.  Co.  v.  Murphy,  46  Tex.  356; 
s.  c,  26  Am.  Rep.  272 ;  Harvey  v.  Railroad 
Co.,  116  Mass.  269;  Galveston,  Harrisburg, 
etc.,  R.  Co.  V.  Smith,  59  Tex.  406;  Loyd  v. 
Hannibal,  etc.,  R.  Co.,  53  Mo.  509 ;  Penna. 
R.  Co.  V.  Kilgorc,  32  Pa.  St.  293 ;  Brooks 
7'.  Boston,  etc.,  R.  Co.,  135  Mass.  21 ;  s.  c, 
16  Am.&  Eng.  R.  R.  Cas.  345;  Doss  v.  Rail- 
road Co.,  59  Mo.  27;  s.  c,  21  Am,  Rep.  371 ; 
Kelley  v.  H.  &  St.  Joseph  R.  Co.,  70  Mo. 
604;  Penna.  R.  Co.  v.  Aspell,  23  Pa.  St. 
147  ;  s.  c.  62  Am,  Dec.  323 ;  Jewell  v,  Chi- 


cago, etc.,  R.  Co.,  54  Wis.  610;  s.  c.,6  Am. 
&  Eng.  R.  R.  Cas.  379,  41  Am.  Rep.  63: 
Richmond,  etc.,  R.  Co.  7-.  Morris,  31  GratL 
(Va.)  200.;  Cumberland,  etc.,  R.  Co.  v. 
Maugans,  61  Md.  53;  s.  c,  18  Am.  &  Eng. 
R.  R.  Cas.  182;  Central,  etc.,  R.  Co.  v. 
Letcher,  69  .Ala.  106;  s.  c,  12  Am.  &  Eng. 
R.  R.Cas.  115;  44  Am.  Rep.  505;  South, etc.. 


R.  Co.  V,  Singleton,  66  Ga.  252 ;  s.  c,  67  (ia. 

"  .,6  Gr 

0.,  56  N,        ^ 
Dougherty  v.  Chicago,  etc.,  R.  Co.,  86  111. 


306;  Lucas  V.  Railroad  Co., 6  Gray  (Mass.), 
64 ;  Morrison  v,  Erie  R.  Co.,  56  N.  Y.  302 ; 


467 ;  Lake  Shore,  etc.,  R.  Co.  v.  Bangs,  47 
Mich.  470;  Mitchells. Railroad  Co., 5 1  Mich. 
236;  s.  c,  47  Am.  Rep.  566:  Houston,  etc., 
R.  Co.  V.  Leslie,  57  Tex.  83 ;  s.  c,  9  Am.  & 
Eng.  R.  R.  Cas.  407 ;  see  111.,  etc.,  R.  Co. 
V,  Green,  81  111.  19;  s. c.,25  Am.  Rep.  255; 
Com.  V.  Boston,  etc.,  R.  Co.,  129  Mass.  500; 
s.  c,  I  Am.  &  Eng.  R.  Cas.  4S7 ;  37  Am. 
Rep.  382;  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, 53  111.  510;  s.  c,  5  Am.  Rep.  60; 
Cincinnati,  etc.,  R.  Co.  v.  Peters,  80  Ind. 
168;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  126; 
Penna.  R.  Co.  v.  Dean,  92  Ind.  459;  s.  c, 
18  Am.  &  Eng.  R.  R.  Cas.  188;  Higlcy  v. 
Gilmer,  3  Mont.  90;  s.  c,  35  Am.  Rep.  450; 
Alabama,  etc.,  R.  Co.  v.  Hawk,  72  Ala. 
112;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  192; 
Camden,  etc.,  R.  Co.  v.  Hoosey,  99  Pa.  St. 
492;  s.  c,  44  Am.  Rep.  120;  Quinn  v.  Illi- 
nois, etc.,  R.  Co.,  51  111.  495;  Mclnlyre  v. 
N.  Y.  Cent.  R.  Co.,  43  Barb.  (N.  Y.j  5^2; 
s.  c,  ^7  N.  Y.  287 ;  Louisville,  etc.,  R.  Co. 
V.  Kelley,  92  Ind.  371 ;  s.c,  13  Am.  &  Eng. 
R.  R.  Cas.  i;  47  Am.  Rep.  149;  Penna.  R. 
Co.  V,  Langdon,  92  Pa.  St.  21 ;  s.  c,  i  Am. 
&  Eng.  R.  R.  Cas.  87;  yj  Am.  Rep.  651  ; 
Kentucky,  etc.,  R.  Co.  v.  Thomas,  79  Ky. 
160;  s.  c,  I  Am.  &  Eng.  R.  R.  Cas.  79,  42 
Am.  Rep.  208;  Houston,  etc.,  R.  Co.  r. 
Clemmans,  55  Tex.  88;  s.  c.,8  Am.  &  Eng. 
R.  R.  Cas.  396,  40  Am.  Rep.  799;  Dunn 
V.  Grand  Trunk  R.  Co.,  58  Me.  187;  s.  c, 
4  Am.  Rep.  267 ;  Jacobus  v.  St.  Paul,  etc., 
R.  Co.,  20  Minn.  12c ;  s.  c,  18  Am.  Rep. 
i6o;  Waterbury  v,  N.  Y.,  etc,  R.  Co.,  2t 
Blatchf.  (U.  S.)  314;  Austin  v.  Great  West., 
etc.,  R.  Co.,  L.  R.  2  Q.  B.  442 ;  Carter  v. 
Louisville,  etc.,  R.  Co.,  98  Ind.  552;  s.  c, 
49  Am.  Rep.  780 ;  Houston,  etc.,  R.  Co.  v, 
Moore,  49  Tex.  31  ;  s.  c,  30  Am.  Rep.  98  ; 
Sherman  v.  Hannibal,  etc.,  R.  Co.,  72  Mo. 
62 ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  589;  37 
Am.  Rep.  423;  Eaton  v.  Delaware,  etc.,  R. 
Co.,  57  N.  Y.  382;  s.  c,  15  Am.  Rep.  513; 
Hoar  V.  .Maiiie  Cent.  R.  Co.,  70  Me.  65- 
s.  c,  35  Am.  Rep.  299;  McQueen  v.  Cent. 
Branch  U.  P.  R.  Co.,  30  Kan.  689;  ».  c,  15 
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passenger  may  put  himself  in  so  dangerous  a  place,  in  violation 
of  the  rules  and  directions  of  the  carrier,  that  it  will  be  held  that 
the  carrier  owed  him  no  duty  while  voluntarily  in  such  place,  and 
that  he  cannot  recover  for  injuries  received  while  so  exposed, 
unless  the  carrier  inflicts  them  wilfully.^ 

29.  Travellers  on  Streets  and  Highways.  —  A  non-contractual  rela- 
tion wherein  greater  care  is  required  of  the  one  party  than  of  the 
other,  is  that  which  exists  between  a  municipal  corporation  and  a 
traveller  on  a  public  street  or  highway,  when  the  law  imposes 
upon  the  municipality  the  duty  of  keeping  streets  and  highways 
reasonably  safe  for  public  travel,  and  renders  them  liable  for 
injuries  resulting  from  failures  in  this  respect.  It  is  the  duty  of 
such  a  municipality  to  keep  its  streets  and  highways  reasonably 
safe  for  travel,  and  when  they  are  in  process  of  repair,  defective, 
or  unsafe,  to  see  that  proper  signals  and  warnings  of  danger  are 
given  to  travellers.  A  traveller  upon  a  street  or  highway  has  a 
right  to  depend  upon  the  performance  of  this  duty  without  special 
investigation  ;  and  if  injured  by  defects  therein  of  which  he  had 
no  notice,  while  travelling  along  the  street  in  an  ordinary  manner, 
and  relying  upon  the  performance  of  duty  by  the  municipality,  he 
is  not  guilty  of  contributory  negligence.*  And  it  is  not  contrib- 
utory negligence  per  se  to  use  a  highway,  street,  or  bridge  that  is 
known  to  be  defective ;  but  if  the  traveller  uses  ordinary  care  to 
avoid  injury  from,  such  defects,  and  is  injured  notwithstanding 
such  care,  it  .is  a  question  for  the  jury  whether  he  was  guilty  of 
contributory  negligence  in  using  the  highway  with  knowledge  of 
the  defects.'     But  any  want  of  ordinary  care  on  the  part  of  the 

Am.  &  Eng.  R.  R.  Cas.  226;  Pool  z/,  Chi-  Rep.  1^9;  Railroad  Co.  v.  Hannmg,  15 
cago,  etc.,  R.  Co.,  53  Wis.  657  ;  s.  c,  3  Am.  Wall.  (U.  S.)  649 ;  Sweeny  v.  Old  Colony 
\-  Eng.  R.  R.  Cas.  332 ;  Little  Rock,  etc.,  R.  R.  Co.,  10  Allen,  373. 
R.  Co.  V.  Miles,  40  Ark.  29S;  s.  c,  13  Am.  1.  And  if  he  does,  may  release  Carrier 
&  Eng.  R.  R.  Cas.  10;  48  Am.  Rep.  10;  firom  Duty.  — Penn.  R.  Co.  v.  Langdon, 
.McCorkle  r.  Chicago,  etc*,  R.  Co.,  61  Iowa,  92  Pa.  St.  21 ;  s.  c,  i  Am.  &  Eng.  R.  K. 
^55;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  156;  Cas.  87;  37  Am.  Rep.  6^1;  Kentucky  Cent, 
but  see  Indianapolis,  etc.,  R.  Co.  v,  Horst,  R.  Co.  f.  Thomas,  79  Ky.  160;  s.  c,  i  Am. 
93  U.  S.  291 ;  Creed  v.  Railroad  Co.,  86  Pa.  &  Eng.  R.  R.  Cas.  79;  42  Am.  Rep.  208; 
St.  139;  s.c.,27  Am.  Rep.  693;  Arnold  v.  111.  Houston,  etc.,  R.  Co.  v,  Clemmans,  55  Tex. 
Cent  R.  Co.,  83  111.  273;  s.  c,  25  Am.  Rep.  88;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  396, 
383;  Lucas sf.  Milwaukee  &  St.  Paul  R.  Co.,  40  Am.  Rep.  799;  Higler  v.  Gilmer,  3 
II  Wis.  41 ;  s.  c,  14  Am.  Rep.  735;  Dun  Mont.  90;  s.  c,  35  Am.  Rep. 450;  Railroad 
?'.  Seabord,  etc.,  R.  Co.,  78  Va.  645;  s.  c,  Co.  v,  Jones,  95  U.  S.  439;  Beach  on 
18  Am.  &  Eng.  R,  R.  Cas.  363,  49  Am.  Cont.  Neg.  159,  §  55. 
Rep.  388 ;  Pittsburgh,  etc.,  R.  Co.  v.  Mc-  2.  A  Non-Contractual  Special  Duty.  -- 
Clurg, 56 Pa. St. 29J ;  Pittsburgh,etc., R. Co.  Kenyon  v,  Indianapolis,  i  Ind.  129;  Indi- 
V.  Andrews,  39  McL  329;  s.  c,  17  Am.  Rep.  anapolis  v,  Gaston,  58  Ind.  224 ;  ?:ikhart  v. 
568;  Barton  V.St  Louis, etc.,  R.  Co.,  $2  Mo.  Ritter,  66  Ind.  136;  Board  of  Com'rs  7'. 
-53; ».c.,  14  Am. Rep; 418;  Chicago, etc., R.  Legg,  110  Ind.  479;  Thompson  v.  Bridge- 
Co.  V.  Pandram,  51  111.  333;  s.  c,  2  Am.  water,  7  Pick.  (Mass.)  188  ;  Jordon  v.  City 
Rep.  306;  F'ariow  t/.  Kelley,  108  U.  S.  288 ;  of  Hannibal,  87  Mo.  673;  s.  c,  15  Am. 
s  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  104 ;  Spen-  &  Eng.  Corp.  Cas.  246  ;  Plattsmouth  r. 
cer  r.  Milwaukee, etc  ,  R.  Co.,  17  Wis.  503;  Mitchell  (Neb.  1886),  15  Am.  &  Eng.  Corp. 
Western,  etc.,  R.  Co.  v.  Stanley,  61  Md.  Cas.  233;  Dooley  v.  Meriden,  44  Conn. 
266;  s.  c,  18  Am.  &  Eng.  R.  R.'Cas.  206;  117;  s.  c,  26  Am.  Rep.  433. 
48  Am.  Rep.  96:  Gee  t/.  Metropolitan  R.  3.  Using  Defective  Highway  with  Xnowl- 
Co,  I..  R.  8   <J.  15.  161;  5  Moak*s  Eng.  edge  of  Defects.  —  Kced  v.  Northfield,  13 
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traveller,  which  contributes  proximately  to  his  injury,  will  bar  his 
recovery ;  and  where  his  want  of  care  is  undeniable,  he  will  be 
held  guilty  of  contributory  negligence  as  a  matter  of  law.* 

30.  Master  and  Servant  —  When  the  relation  of  master  and 
servant  exists,  a  special  duty  devolves  upon  the  master  to  provide 
for  the  safety  of  his  servant  in  many  important  respects.*  In 
such  relationship  the  servant  assumes  the  risk  of  injury  from  all 
the  ordinary  dangers  that  necessarily  accompany  the  employment, 
and  from  any  unusual  dangers  incident  to  the  employment  of 
which  he  has  notice  before  voluntarily  exposing  himself  to  them.* 


Pick.  (Mass.)  94 ;  s.  c.  23  Am.  Dec.  662 ; 
Marble  v.  Worcester,  4  Gray  (Mass.),  404  ; 
Frost  V,  Waltham,  12  Allen  (Mass.),  86; 
Snow  V.  Housatonic  R.  Co.,  8  Allen  (Mass.), 
450;  Henry  Co.  Turnpike  Co.  v.  Jackson, 
86  Ind.  Ill;  s.  c,  44  Am.  Rep.  274 ;  To- 
ledo, etc.,  R.  Co.  r.  Bronnagan,  75  Ind. 
490;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  630; 
Indianapolis  v.  Cook,  99  Ind.  10,  13; 
£ste11e  V.  Lake  Crystal,  27  Minn.  243; 
Evans  f.  Utica,  69  N.   Y.    166;  s.  c,  25 


Am.  Rep.  165;  Weed  v,  Hallston  Spa,  76 
N.  Y.  329;  Kenworihy  V.  Ironton,  41  Wis. 
647  ;  Griffin  v.  Auburn,  58  N.  H^i2i  ;  Co. 


ComVs  V.  Burgess,  61  Md.  29;  Bullock  v. 
New  York,  99  N.  Y.  654 ;  Loewer  v,  Se- 
(lalia,  77  Mo.  431 ;  Nare  v.  Flock,  90  Ind. 
205;  s.  c,  46  Am.  Rep.  205;  Smith  v. 
Lowell,  6  Allen  (Mass.),  39;  Hanlon  v. 
Keokuk,  7  Iowa,  488;  s.  c,  74  Am.  Dec. 
276;  Montgomery  xk  Wright,  72  Ala.  41 1  ; 
s.  c,  47  Am.  Rep.  422. 

1.  Any  Want  of  Ordinary  Care  will  bar 
Traveller.—  Butterfield  v,  Forrester,  11 
East,  60;  Smith  z/.  Smith,  2  Pick.  (Mass.) 
621 ;  s.  c,  13  Am.  Dec.  464';  Reed  v. 
Xorthfield,  13  Pick.  (Mass.)  94;  s.  c,  23 
Am.  Dec.  662 ;  Hibbard  v.  Thompson,  109 
Mass.  288;  Johnson  v.  Whitefield,  18  Me. 
286;  s.  c,  36  Am.  Dec.  721 ;  French  v. 
Brunswick,  21  .Vie.  29;  s.  c,  38  Am.  Dec. 
250;  Raymond  v,  I>oweH,  6  Cush.  (Mass.) 
524;  s.  c,  53  Am.  pec.  57;  Gerald  v.  Bos- 
ton, 108  Mass.  584';  Baker  v.  Portland,  58 
Me.  199;  s.  c,  4  Am.  Rep.  274;  Steele  z\ 
Burkhardt,  104  Mass.  59;  s.  c,  6  Am.  Rep. 
191  ;  Vicksburg  -•.  Ilennessy,  54  Miss.  363; 
s.  c,  28  Am.  Rep.  354;  Evans  v»  Utica,  69 
N.  Y.  166;  s.  c,  25  .Am.  Rep.  165;  Kinp 
V,  Thompson,  87  Pa.  St.  36^;  s.  c,  30  Am. 
Rep.  364;  Biuker  v.  Covington,  69  Ind. 
33;  s.  c,  35  Am.  Rep.  202;  Albion  v. 
Hetrick,  90  Ind.  545;  s.  c,  46  Am.  Rep. 
230;  Montgomery  r*.  Wright,  72  Ala.  411  ; 
s.  c,  47  .'\m.  Rep.  739;  Bloomingion  v. 
Perdue,  99  III.  329;  Huntington  r.'.  Breen, 
77  Ind.  29;  Henry  Co.  Turnpike  Co.  v, 
Jackson,  86  Ind.  iii;  s.  c,  44  Am.  Rep. 
274;  Wilson  V.  Trafalgar.  93  Tncl.  287; 
McLaury  v,  McCircgor,  54  low.i,  717; 
Munger  v.  Marshallt«)\vi).  56  Fowa,  215;  »•. 


c,  59  Iowa,  763  ;  Parkhill  v,  Brighton,  64 
Iowa,  10^;  Osage  City  v.  Brown,  27  Kan. 
74;  Salma  v,  Trasper,  27  Kan.  545; 
Slaultby  V.  I-*eavenworth,  28  Kan.  745; 
Loewer  v.  .Sedalia,  77  Mo.  431 ;  Drew  v, 
Sutton,  55  Vt.  586;  s.  c,  45  Am.  Rep.  644 ; 
Durant  v.  Palmer,  29  N.  J.  L.  544 ;  Dew  ire 
V.  Bailey,  131  Mass.  169;  s.  c,  41  Am.  Rep. 
219;  Weston 2'.  Railroad  Co.,  73  N.  Y.  595; 
Hutchinson  v.  Collins,  90  111.  410;  Aurora 
V,  Hillman,  90  111.  61 ;  Erie  v,  Magill,  101 
Pa.  St.  616;  s.  c,  47  Am.  Rep.  739;  Schaef- 
ler  V,  Sandusky,  33  Ohio  St.  2^55;  s.  c,  \i 
Am.  Rep.  533;'  Centralia  v.  Krouse,  64  111. 
19;  Parkhill  v.  Brighton,  61  Iowa,  103; 
Corbett  v.  Leavenworth,  27  Kan.  673; 
Wilson  V,  Charlestown,  8  Allen  (Mass.), 
137;  President,  etc.,  of  Mt.  Vernon  r. 
Desouchett,  2  Ind.  586;  s.  c,  54  Am.  Dec. 
467 ;  Bruker  r.  Covington,  69  Ind.  33 ; 
s.  c,  35  Am.  Rep.  202 ;  King  v.  Thompson, 
87  Pa.  St.  365;  s.  c,  30  Am.  Rep.  364; 
Indianapolis  v.  Cook,  99  Ind.  10. 

2.  Vaster  and  Servant  r  Special  Daty  of 
Matter.  —  Cooley  on  Torts,  549-564  : 
Wood's  Law  of  Master  and  Servant  (2cl 
cd.),  §§  326-456;  3  Wood's  Ry.  Law. 
§§  370-398;  Reach  on  Com.  Neg.  §§  94- 
145;  Farwell  v,  Boston,  etc.,  R.Co.,  4  Met. 
49;  s.c,  38  Am.  Dec.  339.  See  also  "The 
Criterion  of  Fellow-Service,"  an  admirable 
article  by  Geo.  W.  Easley,  Esq.,  25  Am.  & 
Eng.  R.  R.  Cas.,  513,  where  the  duties  of 
the  master  are  clearly  and  forcibly  stated. 

8.  Bieki  assumed  oy  Servant. — Wood's 
Law  of  Master  and  Servant  (2d  ed.),  §§  326. 
327,  352,  385;  3  Wood*s  Ry.  Law,  §§  386. 
387 ;  Beach  on  Cont.  Neg.  §§  139,  140  ; 
Murray  v.  So.  Car.  R.  Co.,  i  McMullan^s 
(S.  Car.),  385:  s.  c,  36  Am.  Dec.  268 
and  note ;  Farwell  r*.  Boston,  etc.,  R.  Co., 
4  Met.  (Mass.)  49;  s.  c,  38  Am.  Dec.  339; 
Priestley  v.  Fowler,  3  M.  &  W.  I  ;  Lovell 
7'.  Howell,  T  L.  R.  C.  P.  Div.  167 ;  Warner 
V,  Erie  R.  Co.,  39  N.  Y.  468;  McDernicut 
V.  Pac.  R.  Co.,  30  Mo.  115;  Indianapolis, 
etc.,  R.  Co.  V  Love,  10  Ind.  556;  Thayer  r-. 
St.  Louis,  etc.,  R.  Co.,  22  Ind.  26;  llaydci? 
7'.  .Sinitluillc  Maniif.  (.'0,  29  Conn. '548, 
55S  ;  .Skipp  7'  l'';isicni  (N)unties  R."Co.,  o 
i:x(h    223:  (liifliih^  ,-.  Cidlow,  3  Uurl.  & 
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But  there  is  a  marked  distinction  between  assumption  of  the  risk 
of  injury  and  contributory  negligence.^  And  where  the  servant 
is  injured  by  the  failure  0/  his  master  to  exercise  ordinary  care  for 
his  safety,  his  assumption  of  the  risks  of  the  employment  will  not 
prevent  a  recovery  if  he  was  in  the  use  of  ordinary  care  at  the 
time  of  his  injury,  and  was  discharging  his  duties  in  a  usual  and 
ordinary  manner.^  Thus,  the  master  is  liable  for  an  injury  to  a 
servant  resulting  from  the  master's  failure  to  use  ordinary  care 
in  any  of  the  following  respects ;  viz.,  To  warn  the  servant  of 
extraneous  risks  and  unusual  dangers  known  to  the  master,  but 
unknown  to  the  servant;'  to  instruct  an  immature  or  inexperi- 


Norm.  654;  Davis  v.  Detroit,  etc.,  R.  Co., 
20  Mich.  105 ;  s.  c,  4  Am.  Rep.  364 ;  Mc- 
Glynn«f.  Brodie,  31  Cal.  376;  Huddleston 
:'.  Lowell  Mch.  Shops,  106  Mass.  282; 
Coombs  V.  N.  B.  Cordage  Co.,  102  Mass. 
J85;  s.  c,  3  Am.  Rep.  506;  Sullivan  v. 
India  Manuf  Co.,  113  Mass.  398;  KVay  v. 
Chicago,  etc.,  R.  Co.,  32  Iowa,  357 ;  Buzzell 
V.  Laconia,  etc.,  Co.,  48  Me.  113;  Atlas 
Engine  Works  v.  Randall,  foo  Ind.  293; 
>.  c,  50  Am.  Rep.  798 ;  Leary  v.  Boston, 
etc,  R.  Co.,  139  Mass.  580;  s.  c,  23  Am.  & 
Eng.  R.  R.  Cas.  393,  52  Am.  Rep.  733  and 
note;  Rasmussan  zk  Chicago,  etc.,  R.  Co., 
65  Iowa,  236;  s.  c,  18  Am.  &  Eng.  R.  R. 
Cas.  54 ;  Rodman  v.  Mich.  Cent.  R.  R.  Co. 
(Mich.  1884),  17  Am.  &  Eng.  R.  R.  Cas. 
VI;  Campbell  v,  Penna.  R.  Co.  (Penn. 
1886),  24  Am.  &  Eng.  R.  R.  Cas.  427  and 
note;  Cook  v.  St.  Paul,  etc.,  R.  Co.,  34 
Minn.  45;  Columbus,  etc.,  R.  Co.  v,  Webb, 
12  Ohio  St.  475;  Sweeny  v.  Berlin  Jones, 
etc.,  Co.,  lor  N.  Y.  wo;  Foley  v,  Chicago, 
etc,  R.  Co.,  48  Mich.  622 ;  s.  c,  6  Am.  & 
Eng.  R.  R.Cas.  161 ;  and  see  cases  collected 
in  note,  25  Am.  &  Eng.  R.  R.  Cas.  521; 
Flyn  V,  Kansas,  etc,  R.  Co.,  78  Mo.  195; 
s,  c,  18  Am.  &  En^;.  R.  R.  Cas.  18,  47  Am. 
Rep.  99;  fiunt  V.  Sierra,  etc.,  Co.,  24  Fed. 
Rep.  847  and  note. 

1.  Affomption  of  the  Siski  not  Con- 
tribstory  VegUgenee.  —  Beach  on  Cont. 
^cg-  370;  Louisville,  etc,  R.  Co.r.  Orr,  84 
Ind.  50*  53;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
94;  Flyn  V.  Kansas  Citv,  etc.,  R.  Co.,  78 
Mo.  195 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas. 
1%  47  Am.  Rep.  99;  Aldridge  v.  Mid.  Blast 
Fum.  Co.,  78  Mo.  C64 ;  Callahan  %>.  Warne, 
40  Mo.  13(3 ;  VValdhier  v.  Hannibal,  etc.,  R. 
Co.,  71  Mo.  519;  s.  c,  2  Am.  &  Eng.  R.  R. 
Cas.  [46;  Coombs  v.  New  B.  Cordage  Co., 
102  Mass.  596;  Baird  v.  Railroad  Co.,  61 
'o*a,  359;  «.  c,  12  Am.  &  Eng.  R.  R.  Co. 
75;  Smith  on  Neg.  149,  1^9;  Shearman  & 
Redf.  on. Neg.  126,  §  96;  2  Thomp.  on 
Veg.  1147,  U48;  Corey  v.  Hannibal,  etc., 
R.  Co ,  86  Mo.  63s ;  s.  c,  28  Am.  &  Kng. 
R.  R.  Cas.  382. 

1  Wlion  Aitnmption  of  BUki  does  not 
bir  SoTYaat. — ''The  rule  of  law  which  ex- 


empts the  master  from  responsibility  to  the 
servant  for  injuries  received  from  the  ordi- 
nary risks  ot  his  employment,  including 
the  negligence  of  his  fellow-servants,  does 
not  excuse  the  exercise  of  ordinary  care  in 
supplying  and  maintaining  proper  instru- 
mentalities for  the  performance  of  the  work 
required.  One  who  enters  the  employment 
of  another  has  a  right  to  count  on  this  duty, 
and  is  not  required  to  assume  the  risks  of 
the  master's  negligence  in  this  respect.'* 
Ford  V.  Fitchburg  R.  Co.,  no  Mass.  241  ; 
s.  c,  14  Am.  Rep.  598;  S.  P.  Hough  v. 
Railway  Co.,  100  U.  S.  213;  Holden  v. 
Fitchburg  R.  Coi,  129  Mass.  268;  s.  c,  1 
Am.  &  Eng.  R.  R.  Cas.  94 ;  Booth  v,  Boston, 
etc.,  R.  Co.,  7 J  N.  Y.  38;  s.  c,  29  Am.  Rep. 
79  and  note;  Davis  v.  Cent.  Vt.  R.  Co.,  5s 
Vt.  84;  s.  c,  II  Am.  &  Eng.  R.  R.Co.,  173', 
45  Am.  Rep.  590 ;  Vosburgh  v.  Lake  Shore, 
etc.,  R.  Co.,  94  N.  Y.  374;  s.  c,  15  Am.  iV 
Eng.  R.  R.  Ca.s.  249,  46  Am.  Rep.  148; 
Pantzar  v.  T.  F.  I.  Mining  Co.,  99  N.  Y. 
368. 

"  A  servant  has  a  right,  himself  exercising 
ordinary  care,  to  rely  upon  his  master's 
care  and  diligence.  He  is  not  bound  to 
watch  his  master  as  he  is  his  fellow-servant. 
The  rights  are  reciprocal:  the  master  has 
his  duty,  as  the  servant  has  his.  When 
the  master's  duty  is  negligently  done,  he  it 
is  who  is  guilty  of  a  breach  of  duty,  although 
he  acted  through  the  medium  ot  an  agent. 
...  It  is  clear,  upon  principle,  that,  where 
the  duty  rests  directly  on  the  master,  and 
he  authorizes  an  agent  or  servant  to  per- 
form that  duty,  he  is  bound  to  answer  to  a 
servant  injured  by  the  negligent  perform- 
ance of  the  duty."  Indiana  Car  Co.  ?•. 
Parker,  100  Ind.'  182,  188  et  seq. ;  Beach 
on  Cont.  Neg.  351,  note  i. 

3.  Eztranaont  Biiki:  Failnre  to  warn 
Servant  of.  —  It  is  upon  this  principle  that 
the  case  of  Chicago,  etc.,  R.  Co.  v.  Ross, 
112  U.  S.  377;  s.  c,  17  Am.  &  Eng.  R.  R. 
Cas.  501,  rests,  and  nothing  more  than  this 
is  decided  by  that  case,  which  Mr.  Beach 
(Cont,  Neg.  §  114)  and  others  seem  dis- 
posed to  regard  as  having  overturned  the 
doct:  ines   of    Farwcll    7'.    Boston,   etc.,   R. 
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enced  servant,  and  warn  him  of  dangers  accompanying  the  work, 

(^o.,  4  Mete.  (Mass.)  49,  and   Bartonshill  son  was  engaged  in  the  performance  of  the 

Coal  Co.  V.  Re  id,  3  Macq.  295,  but  which  duties  imposed  upon  him  as  an  employee 

is  not,  in  reality,  in  conflict  therewith.     It  in  the  same  general  line  of  service  with  the 

is  one  of  the  legal  duties  of  the  master  to  appellee,  the  employer  is  not  liable,   be- 

give  his  servant  warning  of  any  extraneous  cause  the  liability  to  injury  from  the  negli- 

and  unusual  danger  to  which  he   may  be  gence  of    a  fellow-servant  is  one  of    the 

subjected ;  and  if  he  fails  to  use  ordinary  risks  of  the  service  which  the  servant  as- 

care  to  do  so,  and  the  servant  is  injured,  sumes  in  entering  upon  iL    The  servant 

the  master  is  liable,  because  the  injury  did  docs  not  assume  any  risk  arisine  from  a 

not  flow  from  any  risk  assumed  by  the  ser-  breach  of  duty  by  the  master,   but  does 

vant,  but  from  the  personal  negligence  of  assume  the  rist  of  a  breach  of  duty  by  his 

the  master.     Nor  can   the  master  avoid  co-servants.     It  is  clear  that  counseKs  the- 

liability  by  making  it  the  duty  of  an  agent  ory  that  the  appellee  is  entitled  to  recover 

to  give  such  warnmg,  and  then,  if  it  is  not  on  the  ground  that  the  foreman  was  guilty 

given,  say  that  the  negligence  was  that  of  of   negligence  in  the  performance  of   his 

a  fellow-servant.     In  such  cases  the  maxim  duty  as  foreman,  cannot   be   maintained; 

qtti  facit  per  alium  fiuit  per  se  applies  as  and  if  there  is  no  other  ground  upon  which 

between  the  master  and  the  servant  entitled  the  appellee  can  plant  his  right  to  a  recov- 

to  the  warning ;  and  the  servant  or  agent  ery,  this  appeal  must  be  sustained, 

appointed  to  give  the  warnmg,  no  matter  **  It  is  the  duty  of  the  master  to  provide 

what  his  grade  or  rank  in  the  general  ser-  suitable   and  safe   machmery,  reasonably 

vice  of  the  master,  becomes, /^r  such  pur-  well  adapted  to  perform  the  work  to  which 

pose^  the  alter  ego  of  the  master.     Mis  act  it  is  devoted,  without  endangering  the  lives 

is  the  master's  act,  his  failure  the  master's  or  limbs  of  those  employed  to  operate  it. 

failure.     Indiana  Car  Co.  %t.  Parker.  The  master  is  not  bouncf  to  use  the  high- 

In  a  recent  Indiana  case,  Elliott,  ^.,  accu-  est  care,  nor  to  secure  the  latest  and  most 

rately  and  forcibly  states  these  distmctions,  improved   machinery,  but   he  is  bound  to 

-saying,  "The   complaint  of  the   appellee  use  care,  skill,  and  prudence  in  selecting 

alleges  that  he  w^as  employed  by  the  appel-  and  maintaining  machinery  and  appliances, 

I  ant ;  that  while  engaged  in  the  discharge  and  for  a  negligent  omission  of  this  duty 

ot*  the  duties  of  his  employment,  he  re-  he  is  answerable  to  a  servant  injured  by  the 

ceived  an  injury,  and  that  tfiis  injury  was  omission.      Umback  v.  Lake   Shore,  etc., 

caused  by  the  fault  and  negligence  of  the  R.  Co.,  83  Ind.  191,  193;  s.  c.,8  Am.  &  Eng. 

appellant  in  providing  unsafe  and  defective  R.  R.  Cas.  98;  Boyce  v.  Fitzpatrick,  supra  : 

machinery.  .  .  .  The  facts  which  it  is  neces-  I^ke  Snore,  etc.,  R.  Co.  v.  McCormick,  74 

sury  to  consider  in  connection   with  the  Ind.  440;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas. 

rules  of  law  stated  are  these :  The  appel-  474 ;  Lawless  v.  Connecticut  River  R.  Co., 

I  ant  is  a  foreign  corporation,  with  its  chief  136  Mass.  i;  18  Am.  &  Eng.  R.  R.  Cas. 

officers  and  agents   in  another   State;   it  96;   Trask  v.  California,  etc.,  R.  Co.,  63 

owned  and  operated  a  car-manufactory  at  Cat.  96 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas. 

Cambridge  City  In  this  State;  this  factory  192;    Payne  v.   Reese,    100  Pa.   St.  301; 

was  under  the  general  control  and  man-  Hough  v.  Railroad  Co.,  100   U.   S.   213; 

agement  of  John  McCrie;  the  wood-shop  Railroad  Co.  v.   Fort,   17    Wall.   (U.  S.) 

in   which   the  appellee  was   injured,  and  J53 ;   Ford  v.  Fitchburg   R.   R.  Co.,    110 

where   he  was  employed,  was   under  the  Mass.  241  ;  s.  c,  14  Am.  Rep.  598;  Pater 

immediate  control  of  John  Higginson,  as  son  t'.  Wallace,  i  Macq.  798;  Corcoran  v. 

foreman.  Holbrook,  59   N.   Y.  S17;  s.  c,  17   Am. 

*•  It  is  obvious  that  the  rules  of  law  will  Rep.  369;  Ellis  «/.  N,  Y.,  etc.,  R.  Co.,  95 

preclude  the  appellee  from  recovering  upon  N.   Y.  546;  s.  c,  17  Am.  &  Eng.  R.   R. 

the   ground   that  the  foreman,  in  the  dis-  Cas.  641  ;  Wilson  v.  Willimantic,  etc.,  Co., 

charge  of  his  duties  as  foreman,  was  guilty  ^o  Conn.  433 ;  s.  c,  47  Am.  Rep.  653,  655; 

of  negligence.     While  Higginson  was  act-  Vosburgh  v.  Lake  Shore,  etc.,  R.  Co.,  94 

ing  merely  as  foreman,  and  not  discharging  N.   Y.   374;  s.  c,  15  Am.  &  Eng.  R,  R. 

a  duty  owing  by  the  master  to  its  servants,  Cas.  249;  46  Am.  Rep.  148;  Wood's  Mas 

he  was  the  fellow-servant  of  the  appellee,  ler  and  Servant  (2d  ed.),  686;  2  Thomp. 

The  duties  of  his  position  as  foreman  did  on  Neg.  972;  Whart.  Neg.  §  211. 

not  make  him  any  thing  more  than  a  co-  "  The  duty  which  the  master  owes  to  the 

employee  with  a  higher  rank  and  greater  servant,  is  one  which  he  cannot  rid  himself 

authority  than  the  appellee  ;   and  so  long  of  by  casting  it  upon  an  agent,  officer,  or 

as  he  kept  within  the  line  of  his  duties  as  servant  employed  ty  him.    The  distinction 

f<.)reman,  he  was  a  fellow-servant  serving  a  between  a  negligent  performance  of  dut> 

common  master.     If  the  negligence  which  by  an  agent  or  servant,  and  the  negligent 

caused   the  injury  occurred  while  Higgin-  omission  of  duty  by  the  master  himself,  is 
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but  not  obvious  as  such  to  one  of  his  capacity  and  experience;  * 


an  important  one.  Where  the  duty  is  one 
owing  by  the  master,  and  he  intrusts  its 
perfonnance  to  an  agent,  the  agent*s  negli- 
gence is  that  of  the  master.  As  the  mas- 
ter is  charged  with  the  imperative  duty  of 
providing  safe  and  suitable  appliances,  this 
duty  he  must  perform ;  and  if  he  intrusts 
it  to  an  agent,  and  the  agent  performs  it  in 
his  place,  the  agent's  act  is  that  of  the 
master.  In  authorizing  an  agent  to  perform 
sach  an  act,  the  principal  is,  in  legal  con- 
templation, himself  acting  when  the  agent 
acts,  for  he  who  acts  by  an  agent  acts  by 
himself.  This  principle  does  not  conflict 
with  any  of  the  general  rules  we  have 
stated,  for  the  agent  assumes,  by  authority, 
the  master's  place,  and  does  what  the  law 
commands  the  master  to  do.  He  is  for 
the  occasion,  and  in  the  eyes  of  the  law,  the 
master.  If  it  be  true  that  the  agent's  act 
is  the  master's  act,  then  it  must  be  true  that 
the  negligence  involved  in  the  act  is  that 
of  the  master  himself.  The  rule  which 
absolves  the  master  from  liability  for  the 
negligence  of  the  fellow-servant  has  no 
application  whatever,  where  the  agent 
stands  in  the  master's  place.  The  reason 
of  the  rule  fails;  and  where  the  reason 
fails,  so  docs  the  rule  itself.  The  rea- 
sons which  support  the  rule  are  that  ser- 
vants take  the  risks  of  the  employments 
upon  which  they  enter,  and  that  public 
policy  requires  that  fellow-servants  should 
*each  be  an  observer  of  the  conduct  of  the 
other.'  Farwell  v,  Boston,  etc.,  R.  Co.,  4 
Met.  (Mass.)  49. 

"The  first  of  these  reasons  completely 
fails  when  it  is  brought  to  mind  that  the 
servant  does  not  assume  the  risk  arising 
from  unsafe  and  unsuitable  machinery  and 
appliances.  The  second  as  surely  and 
completely  fails  when  we  afHrm,  as  under 
all  the  authorities  affirm  we  must,  that  the 
duty  to  provide  safe  appliances  rests  upon 
the  master,  and  not  on  any  servant;  for, 
surely,  servants  are  not  bound  to  be  ob- 
servers of  the  master's  conduct.  It  is, 
therefore,  not  at  all  difficult  to  clearly  dis- 
criminate and  broadly  mark  the  difference 
between  a  case  where  it  is  the  master's 
duty,  as  master,  that  is  neglected,  and  a 
case  where  it  is  the  fellow-servant's  duty, 
as  servant,  that  is  negligently  performeci. 
A  servant  has  a  right,  himself  exercising 
ordinary  care,  to  rely  upon  his  master's 
care  and  diligence.  He  is  not  bound  to 
watch  his  master  as  he  is  his  fellow-servant. 
The  rights  are  reciprocal  —  the  master  has 
his  duty  as  the  servant  has  his.  When 
the  master's  duty  is  negligently  done,  he  it 
is  who  is  guilty  of  a  breach  of  duty,  al- 
though he  acted  through  the  medium  of  an 
agent    If  the   master  were   permitted  to 


escape  his  duty  by  shifting  it  to  an  agent, 
the  practical  result  would  be  his  entire 
absolution  from  the  duty  which  the  law 
imposes.  The  law  will  not  permit  this 
result,  for  it  will  not  permit  a  duty  to  be 
evaded,  but  will  require  performance  bv 
the  person  upon  whom  it  has  fixed  it.  A 
different  rule  from  that  stated  would,  in 
such  a  case  as  this,  wholly  relieve  the  mas- 
ter from  obligation  to  his  servants,  for  here 
the  foreign  corporation  acted  by  its  agents, 
and  none  of  its  chief  officers  were  ever  at 
the  factory  in  Cambridge  City.  If  it  cannot 
be  held  responsible  for  the  negligence  of 
these  agents  in  selecting,  arranging,  and 
maintaining  his  machinery,  the  result  will 
be  that  it  is  wholly  absolved  from  its  duty 
to  its  agents  and  servants."  Indiana  CaV 
Co.  z/.  Parker,  100  Ind.  181. 

The'BosB  Case.  —  And  this  was  the  doc- 
trine of  the  Ross  case  (112  U.  S.  377).  In 
that  case  the  plaintiff  was  injured  while 
acting  as  engineer  of  a  freight  train  on  de- 
fendant's road,  by  a  collision  betweeu 
such  train  and  a  gravel  train.  It  ap- 
peared that  plaintin  was  not  negligent, 
that  his  train  was  on  time,  and,  in  the  ab- 
sence of  telegraphic  orders  to  him,  was 
entitled  to  the  track.  The  company  sent 
the  gravel  train  out  on  the  schedule  time 
of  the  freight  train,  and  then  sent  tele- 
graphic orders  to  the  engineer  and  conduc- 
tor, but  delivered  the  messaf;es  to  the  coir 
ditctor,  making  it  his  duty  to  convey  the 
orders  to  the  engineer.  This  he  negligent- 
ly failed  to  do,  and  the  collision  followed. 
It  was  correctly  held^  that  the  conductor's 
negligence  was  that  of  the  master,  and  not 
that  of  a  fellow-servant.  Nothing  more 
than  this  was  necessary  to  the  decision  ot 
the  case ;  and  further  than  this,  it  cannot 
be  considered  authoritative,  four  of  ilu- 
nine  judges  having  dissented  There  arc- 
many  other  cases  supporting  the  doctrine  of 
the  text.  Strohlendorf  7'.  Rosenthal,  30  Wis. 
674;  McGowan  v.  La  Platte  M.  &  S.  Co.,  -> 
McCrary  (U.  .S.),  393;  Smith  v.  Car  Works 
(Mich.  1886),  12  Am.  &  Eng.  Corp.  Cas. 
269;  Parkhurst  v.  Johnson,  50  Mich.  70; 
s.  c,  45  Am.  Rep.  28;  Perry  v  Marsh,  25 
Ala.  659;  Smith  v.  Oxford  Iron  Co.,  42 
N.  J.  L.  467  ;  s.  c,  36  Am.  Rep.  535;  Bal- 
timore, etc.,  R.  Co.  V.  Whittington,  30 
Gratt.  (Va.)  80^;  Wheeler  v.  Wason 
Manf.  Co.,  135  Mass.  294 ;  Walsh  v.  Peel 
Valve  Co.,  no  Mass.  23;  Baxter  v.  Rob- 
erts, 44  Cal.  187;  Spelman  v.  Fisher  Iron 
Co  ,  56  Barb.  (N.  Y.)  151 ;  Mo  Pac.  R.  Co. 
V,  Callbreath,  cited,  note,  28  Am.  &  Eng. 
R.  R.  Cas.  556,  557 ;  s.  c,  6  Tex.  Law  Kev. 
584. 

1.  Master's  Dnty  to  Immature  and  Inex- 
perienoed  Servants.  —  '*  We  think  it  is  now 
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to  provide  suitable  machinery,  tools,  and  appliances  to  carry  on 
the  business  about  which  the  servant  is  engaged  ;  *  to  inspect  and 


clearly  settled  that  if  a  master  employs  a 
servant  to  do  work  in  a  dangerous  pface, 
or  where  the  mode  of  doing  the  work  is 
dangerous  and  apparent  to  a  person  of 
capacity  and  knowledge  of  the  subject,  yet 
if  the  servant  employed  to  do  work  of  such 
a  dangerous  character,  or  in  a  dangerous 
place,  from  youth,  inexperience,  ignorance, 
or  want  of  general  capacity,  may  fail  to 
appreciate  the  dangers,  it  is  a  breach  of 
duty  on  the  part  of  the  master  to  expose 
a  servant  of  such  character,  even  with  his 
own  consent,  to  such  dangers  unless  he  first 
gives  him  such  instructions  or  cautions  as 
will  enable  him  to*  comprehend  them,  and 
do  his  work  safely,  with  proper  care  on  his 
part.  .  .  .  There  are  many  reasons  given 
by  the  courts  for  holding  to  the  rule  above 
stated,  the  most  satisfactory  of  which  are, 
(i)  that  the  master  2>wes  a  duty  toward  an 
employee  who  is  directed  to  perform  a  dan- 
gerous and  hazardous  work,  or  to  oerform 
his  work  in  a  dangerous  place,  when  the 
employee,  from  want  of  age,  experience,  or 
general  capacity,  does  not  comprehend  the 
dangers,  to  point  out  to  him  the  dangers 
incident  to  the  employment,  and  thus  enable 
him  to  comprehend  and  avoid  them,  and 
that  neglect  to  discharge  such  duty  is  gross 
negligence  on  the  part  of  the  employer; 
(2)  that  such  an  employee  does  not  assume 
the  risk  of  the  dangers  incident  to  such 
hazardous  employment,  because  he  does 
not  comprehend  tnem,  and  the  law  will  not, 
therefore,  presume  that  he  contracted  to 
assume  them."  Jones  v.  Florence  Mining 
Co.,  66  Wis.  268 ;  s.  c,  57  Am.  Rep.  269. 

"  We  think  the  doctrine  equally  well 
settled  by  the  authorities,  that  although  the 
machinery,  or  that  part  of  it  complained  of 
as  especially  dangerous,  is  visible,  yet  if,  by 
reason  of  the  youth  and  inexperience  of 
the  servant,  he  is  not  aware  of  the  danger 
to  which  he  is  exposed  in  operating  it,  or 
approaching  near  to  it,  it  is  the  duty  of  the 
master  to  apprise  him  of  the  danger  if 
known  to  him.  .  .  ,  It  is  not  a  conclusion 
of  law,  from  the  fact  that  plaintiff  was 
aware  of  the  existence  of  the  set-screw, 
and  was  seventeen  years  old,  and  sprightly 
for  one  of  his  years,  that  he  was  aware  of 
the  risk  and  danger  of  passing  over  the 
shaft  while  it  was  in  motion."  Dowling  v, 
Allen,  74  Mo.  13 ;  s.  c,  41  Am.  Rep.  298; 
s.  c.  (second  hearing),  5  West.  Rep.  370. 

In  a  leading  case  in  Slichigan,  Cooley^  J.y 
said,  "  He  took  an  inexperienced  man  into 
a  place  of  danger  without  apprising  him 
of  the  risks,  and  without  any  warning  that 
danger  was  to  be  anticipated.  It  is  true 
the  workmen  in  the  business  testify  that 
they   do  not   consider  it    dangerous,    and 


probably  it  is  not  to  one  who  fully  under- 
stands it :  but  this  man  did  not  fully  un- 
derstand it,  and  the  danger  and  loss  of  life 
came  to  him  in  consequence.  The  negli- 
gence consisted  mainly  in  not  informing 
him."  Parkhurst  v.  Johnson,  50  Mich. 
70;  s.  c,  45  Am.  Rep.  28.  And  to  the 
same  effect  are  many  other  cases.  Grizzle 
V.  Frost,  3  Fost.  &  Fin.  622;  Bartons- 
hill  Coal  Co.  V,  Reid,  3  Macq.  266,  295; 
Bartonshill  Coal  Co.  £/.  McGuire,  3  Macq, 
311;  Clark  ?'.  Holmes,  7  H.  &  N.  937; 
Railroad  Co.  v.  Fort,  17  Wall.  (U.  S.)  553; 
Coombs  V.  N.  B.  Cordage  Co.,  102  Mass. 
572 ;  s.  c,  3  Am.  Rep.  qc^ ;  s.  c,  102  Mass. 
595;  Smith  V,  Oxford  Iron  Co.,  13  Vroom 
(N.  J.),  467 ;  s.  c,  36  Am.  Rep.  $35 ;  Louis- 
ville, etc.,  R.  Co.  7'.  Frawley,  110  Ind.  18; 
s.  c .  28  Am.  &  Eng.  R.  R.  Cas.  308 ;  Hill 
V.  Gust,  55  Ind.  45 ;  Sullivan  v.  India  Manf. 
Co.,  113  Mass.  396;  Smith  v.  Car  Works' 
(Mich.  1886),  12  Am.  &  Eng.  Corp.  Cas. 
269 ;  Pittsburgh,  etc,  R.  Co.  v.  Adams,  105 
Ind.  151,  16^,  s.  c,  23  Am.  &  Eng.  R.  R. 
Cas.  408;  O'Connor  z\  Adams,  120  Mass. 
427 ;  Ryan  v,  Tarbox,  135  Mass.  207 ; 
Wheeler  v,  Wason  Manf.  Co.,  135  Mass. 
294;  Allen  7'.  Burlington,  etc.,  R.  Co.,  57 
Iowa,  623. 

When  Certain  Doctrines  do  not  apply. 
—  But  the  doctrines  of  the  foregoing  cases 
cannot  be  properly  invoked  in  any  case 
where  the  dangers  were  open  and  obvious, 
and  the  servant,  although  immature  or  in- 
experienced, had  sufficient  capacity  to  fully 
comprehend  them ;  nor  are  they  applicable 
when  the  servant,  although  not  warned  by 
the  master,  has  from  some  other  source 
obtained  full  information  of  the  danger,  and 
is  of  sutficient  capacity  to  have  avoided  it 
after  it  became  known  to  him.  Williams 
V.  Churchill,  137  Mass.  243;  s.  c,  50  Am. 
Rep.  304;  Sullivan  v,  India  Manf.  Co.,  113 
Mass.  396;  Coombs  7'.  N.  B.  Cordage  Co., 
102  Mass.  572  and  595;  s.  c,  3  Am.  Rep. 
506 ;  Rock  z\  Indian  Orchard  Mills  (Mass. 
1886),  16  Am.  &  Eng.  Corp.  Cas.  114; 
Fones  v.  Phillips,  39  Ark.  17 ;  s.  c,  43  Am. 
Rej).  264;  Hathaway  7/.  Mich.  Cent.  R.  Co  , 
51  Mich.  253;  s.  c,  12  Am.  &  Eng.  R.  R. 
Cas.  249;  47  Am.  Rep.  569  ;  Atlas  Engine 
Works  7'.  Randall,  100  Ind.  293;  s.  c,  50 
Am .  Rep.  798;  McGinnis  7*.  Cf.  S.  B.  Co., 
49  Mich.  466 ;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  135;  Viets  7-.  Toledo,  etc.,  R.  Co.,  55 
Mich.  120;  s.  c,  18  Am.  &  Eng.  R.  Cas. 

1.  Master's  Duty  to  provide  Suitable 
Appliances.  —  In  Hough  v.  Railroad  Co., 
100  U.  S.  213,  Mr.  Justice  Harlan,  after 
stating  the  general  rule  that  the  servant 
assumes  the  natural  and  ordinary  risks  of 
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repair  machinery,  tools,  and  appliances  ;  *  to  provide  a  safe  place 
for  the  servant  to  do  his  work,  the  ordinary  hazards  of  the  busi- 
ness excepted  ;*  to  guard  against  a  danger  to  the  servant  of  which 

his  employment,  but  that  the  rule  does  not^ 
apply  in  all  cases,  says,  "One,  and  per-' 
haps  the  most  important,  of  those  excep- 
tions arises  from  the  obligation  of  the 
master — whether  a  natural  person  or  a 
corporate  body  —  not  to  expose  the  ser- 
vant, when  conducting  the  master's  busi- 
ness, to  perils  or  hazards  against  which  he 
may  be  guarded  by  proper  diligence  upon 
the  part  of  the  master.  To  that  end  the 
master  is  bound  to  observe  all  the  care 
which  prudence  and  the  exigencies  of  the 
sttoation  require,  in  providing  the  servant 
with  machinery,  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter.  It 
is  implied  in  the  contract  between  the 
parties  that  the  servant  risks  the  dangers 
which  ordinarily  attend,  or  are  incident 
to,  the  business  in  which  he  voluntarily 
engages  for  compensation,  among  whicn 
is  the  carelessness  of  those,  at  least  in  the 
same  work  or  employment,  with  whose 
habits,  conduct,  and  capacity  he  has,  in 
the  coorse  of  his  duties,  an  opportunity 
to  become  acquainted,  and  against  whose 
neglect  or  incompetency  he  may  himself 
take  such  precautions  as  his  inclination  or 
jadgment  may  suggest.  But  it  is  equally 
implied  in  the  same  contract  that  the  mas- 
ter shall  supply  the  physical  means  and 
agencies  for  the  conduct  of  his  business, 
it  is  also  implied,  and  public  policy  re- 
quires, that,  in  selecting  such  means,  he 
shall  not  be  wanting  in  proper  care.  His 
negligence  in  that  regara  is  not  a  hazard 
usually  or  necessarily  attendant  upon  the 
business.  Nor  is  it  one  which  the  servant, 
in  legal  contemplation,  is  presumed  to  risk, 
for  the  obvious  reason  that  the  servant 
who  is  to  use  the  instrumentalities  pro- 
vided by  the  master  has  ordinarily  no  con- 
nection with  their  purchase,  in  the  first 
instance,  or  with  their  preservation  or 
maintenance  in  suitable  condition  after  they 
have  been  supplied  by  the  master."  Hence 
it  was  held  that  the  master  must,  in  all 
cases,  use  ordinary  care,  either  in  person, 
or  by  his  agents,  to  provide  his  servant 
with  safe  and  suitable  machinery  and  appli- 
ances, and  see  that  he  was  not  injured  by 
any  failure  in  this  respect.  And  such  is 
the  general  rule.  Sioux  City,  etc,  R.  Co. 
'\  Kinlayson,  i6Neb.  578;  s.  c,  18  Am.  & 
Kng.  R.  R.  Cas.  68  and  note;  Booth  v. 


lioston,  etc,  R.  Co.,  67  N.  V.  593 ;  Probst 
-'.  Delamater,  100  N.  Y.  266 ;  Indiana  Car 
Co.  5'.  I*arkcr.  100  Ind.  181 ;  Bean  v.  Steam 
N'av-  Co.,  24  Fed.  Rep.  124;  Phila.,  etc., 
K  (Zo.  V.  Keenan,  103  Pa.  St.  124 ;  Holden 
:..^itchburg  R.  Co.,  129  Mass.  268;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  94,  37  Am.  Rep. 


343 ;  Cowles  v,  Richmond,  etc,  R.  Co.,  84 
N.  Car.  309;  s.  c,  2  Am.  &  Eng.  R.  R. 
Cas.  90, 37  Am.  Rep.  620 ;  Gibson  7/.  Pacific 
R.  Co.,  46  Mo.  163;  s.  c,  2  Am.  Rep.  497, 
2  Thomp.  on  Neg.  944 ;  Penna.  Co.  v.  Lynch, 
go  111.  333;  Chicago,  etc.,  R.  Co.  v.  Platl, 
89  111.  141 ;  Columbus,  etc.,  R.  C.o.  v. 
Troesch,  68  111.  545;  s.  c,  18  Am.  Rep. 
578;  Chicago  &  N.  VV.  R.  Co.  v,  Taylor, 
69  III.  461 ;  Ft.  Wayne,  etc.,  R.  Co.  v, 
Gildersleeve,  31  Mich.  114;  and  see  gen- 
erally Wood's  Sf aster  and  Servant  (2d  od.), 
§  326  et  seq.;  Patterson's  Ry.  Ace.  Law, 
§§  284,  285;  .Beach  on  Cont.  Neg.  §  123 
and  cases  cited;  25  Am.  &  Eng.  R.  R. 
Cas.  note  p.  518 ;  5  Am.  &  Eng.  R.  R.  Cas. 
note  pp.  504-507. 

1.  Kaster's  Duty  to  inspeot  and  repair. 
—  **  It  will  not  do  to  say  that,  having  fur- 
nished suitable  and  proper  machinery  and 
appliances,  the  corporation  can  thereafter 
remain  passive.  The  duty  of  inspection  is 
affirmative,  and  must  be  continuously  ful- 
filled, and  positively  performed.  In  ascer- 
taining whether  this  has  been  done  or  not, 
the  character  of 'the  business  should  be 
considered,  and  any  thing  shprt  of  this 
would  not  be  ordinary  care."  Brown  7*. 
Chicago,  etc,  R.  Co.,  53  Iowa,  595;  s.  c, 
36  Am.  Rep.  243 ;  Baker  v,  Allegheny  R. 
Co,  95  Pa.  St.  211 ;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  141,  40  Am.  Rep.  634;  Frazier 
V.  Penna.  Co.,  38  Pa.  St.  104;  Warner  7^ 
Erie  R.  Co.,  39  N.  Y.  468  ;  Fuller  v.  Teweit, 
80  N.  Y.  46;  s.  c,  I  Am.  &  Eng.  R.  R.  Cas. 
>09»  36  Am.  Rep.  575;  Long  v.  Pac.  R. 
Co.,  05  Mo.  225;  Spicer  v.  houth  Boston 
Iron  Co.,  138  Mass.  426 ;  Ford  v.  Fitchburg 
R.  Co.,  no  Mass.  240;  s.  c,  14  Am.  Rep. 
J98;  Solomon  R.  Co.  t\  Jones,  30  Kan. 
601  ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  201 ; 
Johnson  v.  Richmond,  etc,  R.  Co.,  81  N. 
Car.  446;  Shanny  lu  Androscoggin  Mills, 

66  Me.  420;  Sraoot  v.  Mobile,  etc.,  R.  Co., 

67  Ala.  13;  Toledo,  etc.,  R.  Co.  v.  Conroy, 

68  III.  560;  Davis  7'.  Cent.  Vt,  R.  Co.,  55 
Vt.  84;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  173, 
45  Am.  Rep.  590;  Houston,  etc,  R.,Co. 
V.  Dunham,  49  Tex.  181 ;  Indiana  Car  Co. 
V.  Parker,  100  Ind.  181 ;  Covey  z^.  Hanni 
bal,  etc,  R.  Co.,  86  Mo.  635;  s.  c,  28  Am. 
Rep.  382;  Beach  on  Cont.  Neg.  §  124; 
Patterson's  Ry.  Ace  Law,  §§  286-289. 

2.  Master's  Duty  to  provide  Safe  Place 
to  work.  —  "In  all  cases  at  common  law 
a  master  assumes  the  duty  toward  his  ser- 
vant of  exercising  reasonable  care  and  dili- 
gence to  provide  the  servant  with  a 
reasonably  safe  place  in  which  to  work." 
Atchison,  etc,  R.  Co.  v.  Moore,  29  Kan. 
632;  s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  243; 
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he  has  been  notified,  and  which  he  has  praraised  to  obviate,  or 
assured  the  servant  did  not  exist;*  to  make  and 'promulgate 
proper  rules  and  regulations  for  the  conduct  of  the  business  about 
which  the  servant  is  engaged  ;  *  to  employ  and  retain  competent 


Hannibal,  etc.,  R.  Co.  v.  Fox,  31  Kan.  587  ; 
s.  c,  15  Am.  &  £ng.  R.  R.  Cas.  325;  Lake 
Shore,  etc.,  R.  Co.  v.  Laval  ley,  36  Ohio 
St.  221 ;  8.  c,  5  Am.  &  Eng.  K.  K.  Cas. 
549;  Moore  v.  Wabash,  etc,  R.  Co.,  85 
Mo.  588;  B.  c,  21  Am.  &  Eng.  R.  R.  Cas. 
509;  Boyd  V,  Graham,  5  Mo.  App.  403; 
Ferren  v.  Old  Colony  R.  Co.,  9  N.  E.  Rep. 
608 ;  Coombs  v,  N.  B.  Cordage  Co.,  102 
Mass.  C72  ;  s.  c,  3  Am.  Rep.  506  ;  Cayzer 
V,  Taylor,  10  Gray  (Mass.),  274;  s.  c,  69 
Am.  Dec.  274;  Arkarson  v,  Dennison,  117 
Mass.  407  ;  Benzin  v,  Steinway,  loi  N.  Y. 
547 ;  s.  c,  2  Cent.  Rep.  491 ;  Stringham 
V.  Stewart,  100  N.  Y.  516;  Ryan  v.  Fowler, 
24  N.  Y.  4ro;  Beach  on  Cont.  Ncg.  §  r23. 
1.  Master*8  Duty  to  obviate  Danger  of 
which  he  hat  Notice.  —  "  If  the  engineer, 
after  discovering  or  recognizing  the  defec- 
tive condition  of  the  cow-catcher  or  pilot, 
had  continued  to- use  the  engine  without 
giving  notice  thereof  to  the  proper  officers 
of  the  company,  he  would,  undoubtedly, 
have  been  guilty  of  such  contributory  neg- 
ligence as  ^o  bar  a  recovery,  so  far  as  such 
defect  was  found  to  have  been  the  efficient 
cause  of  the  death.  He  would  be  held  in 
that  case  to  have  himself  risked  the  dan- 
gers, which  might  result  from  the  use  of  the 
engine  in  such  defective  condition.     But 

*  there  can  be  no  doubt  that  where  a  master 
has  expressly  promised  to  repair  a  defect, 
the  servant  can  recover  for  an  injury  caused 
thereby,  within  such  a  period  of  time  after 
the  promise  as  it  would  be  reasonable  to 
allow  for  its  performance,  and,  as  we  think, 
for  an  injury  suffered  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept.* 
Shearman  &  Redf.  on  Neg.  §  96;  Conroy 
V.  Vulcan  Iron  VVks.,  62  Mo.  35 ;  Patter- 
son V.  Pltt^burgh,  etc.,  R.  Co.,  76  Pa.  St. 
389;  Le  Clair  v,  the  First  Div.  St.  P.,  etc., 
K.  Co.,  20  Minn.  9 ;  Brabbits  v,  Chicago, 
etc.,  R.  Co.,  38  Wis.  289.  '  If  the  servant,' 
says  Mr.  Cooley,  in  his  work  on  Torts,  559, 

•  having  a  right  to  abandon  the  service  be- 
cause it  is  dangerous,  refrains  from  doing  so 
in  consequence  of  assurances  that  the  dan- 
ger shall  be  removed,  the  duty  to  remove 
the  danger  is  manifest  and  imperative,  and 
the  master  is  not  in  the  exercise  of  ordinary 
care  unless  or  until  he  makes  his  assur- 
ances good.  Moreover,  the  assurances  re- 
move all  ground  for  the  argument  that  the 
servant,  by  continuing  the  employment,  en- 
gages to  assume  the  risks.*  And  such 
seems  to  be  the  rule  recognized  in  the  Kng- 
lish   courts.      Holmes   v,    Worthington,  2 


Fos.  &  Fin.  ^33;  Holmes  v.  Clarke,  6  H. 
&  N.  937 ;  Clarke  v.  Holmes,  7  H.  &  N- 
937.  We  may  add,  that  it  was  for  the  jury 
to  say  whether  the  defect  in  the  cow-catcher 
or  pilot  was  such  that  none  but  a  reckless 
engineer,  utterly  careless  of  his  safety, 
would  have  used  the  engine  without  its 
being  removed.  If,  under  all  the  circum- 
stances, and  in  view  of  the  promises  to 
remedy  the  defect,  the  engineer  was  not 
wanting  in  due  care  in  continuing  to  use 
the  engine,  then  the  company  will  not  be 
excused  for  the  omission  to  supply  proper 
machinery,  upon  the  ground  of  contribu- 
tory negligence.  That  the  engineer  knew 
of  the  alleged  defect  was  not,  under  the 
circumstances,  and  as  matter  of  law,  abso- 
lutely conclusive  of  want  of  due  care  on 
his  part.*'  Hough  v.  Railroad  Co.,  100 
U.  S.  213,  224,  225.  See  aiso  Daley  v. 
Schbaf,  28  Hun  (N.  Y.),  314  Parody  v. 
Railroad  Co.,  i^  Fed.  Rep.  205;  Clarke 
V,  Holmes,  7  Hurl.  &  Norm.  937 ;  Porter 
V.  Hannibal,  etc.,  R.  Co.,  71  Mo.  66;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  44;  Howd 
V.  Miss.  Cent.  R.  Co.,  50  Miss.  178; 
Kroy  V,  Chicago,  etc.,  R.  Co.,  32  Iowa, 
357 ;  Galveston  R.  Co.  r.  Drew,  59  Tex. 
10;  s.  c,  46  Am.  Rep.  261;  East  Tenn., 
etc,  R.  Co.  7/.  Duffield,  12  Lea  (Tenn.), 63; 
s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  35  ;  47 
Am.  Rep.  319;  Snow  v,  Housatonic  R.  Co., 
8  Allen  (Mass.),  441 ;  Huddlestqn  v.  Ma- 
chine Shop,  106  Mass.  282;  Mo.  Furnace 
Co.  V,  Abend,  107  111.  44  ;  s.  c,  47  Am. 
Rep.  425 ;  Greene  v,  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  248;  s.  c,  15  Am.  &  Eng. 
R.  R.  Cas.  214;  47  Am.  Rep.  78s;  Manf'g 
Co.  IK  Morrissey,  40  Ohio  St.  148;  s.  c,  48 
Am.  Rep  669. 

2.  Master's  Duty  to  make  and  promulgate 
BolOB.  —  Wood's  Master  and  Servant  (2d 
ed.),  §  40^;  Vose  r.  Lancashire,  etc,  R.  Co., 
2  H  &  N.  728 ;  Haynes  v.  East  Tenn.,  etc., 
R.  Co.,  3  Coldw.  (Tenn.)  222 ;  Chicago, 
etc.,  R.  Co.  V.  Taylor,  69  111.  461 ;  s.  c,  18 
Am.  Rep.  626;  and  in  Lake  Shore,  etc,  R. 
Co.  V.  Lavalley,  36  Ohio  St.  221,  226;  s.  c, 
5  Am.  &  Rng.  R.  R.  Cas.  549,  it  is  said, 
*'  It  was  the  duty  of  the  company  to  make 
such  provision  or  regulations  for  the  safety 
of  its  employees  as  would  afford  them 
reasonable  protection  from  the  dangers  in- 
cident to  the  performance  of  their  respec- 
tive duties.  .  .  .  The  services,  therefore, 
required  of  these  hands  were  peculiarly 
dangerous ;  and  it  was  the  duty  of  the 
company  to  make  reasonable  regulations 
or  provision  to  protect  ihem  from  the  dan- 
It 
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and  trustworthy  servants,  and  to  see  that  he  has  enough  such 
servants  to  safely  and  properly  carry  on  the  business  in  which  the 
servant  is  engaged.^    The  obligation  resting  upon  the  master  to 

gers  to  which  they  were  exposed  from  and  before  the  collision,  was  known  to  it  or 
moving  trains  and  cars,  while  engaged  in  by  reasonable  ditigefue  could  havi  been  ascer- 
the  d}:»charge  of  their  duties.*^  tained^  the  plainti^Was   not  entitled   to- 

1.  Haiter'a  Duty  to  employ  and  retain  recover.  Ordinary  care,  then,  and  the  jury 
Conpeteat  SarvanU. —  Wood's  Law  of  were,  in  effect,  so  informed,  implies  the 
Master  and  Servant  (2d  ed.), §§  594-396;  exercise  of  reasonable  diligence;  and  rca- 
Beacb  on  Cont.  Neg.  §§  127-129;  Patter-  sonabie  diligence  implies,  as  between  the 
son*s  Ry.  Ace  Law,  §§  293-297.  employer  and  employee,  such  watchful ness^ 

In  a  recent  case  the  Supreme  Court  of  caution,  and  foresight  as,  under  all  the  dr- 
the  United  Sutes  has  considered  this  ques-  cumstances  of  the  particular  service,  a  cor> 
tioo  very  fully,  and  Air,  Justice  Harlan,  poration  controlled  by  careful,  prudent 
delivering  the  opinion  of  the  court,  quotes  officers  ought  to  exercise."  Wabash  R. 
from  the  case  of  Hough  v.  Railway  Co.  Co.  v,  McDaniel,  107  Ui  S.  454;  s.  c,  11 
(100  U.  S.  213)  these  parts  relating  to  the  Am.  &  Eng.  R.  R.  Cas.  158.  Sec  also  A. 
dutv  resting  upon  the  master  to  provide  &  F.  R.  Co.  7a  Waller,  48  Ala.  450;  Lanin^ 
and  maintain  safe  machinery  and  appli-  v,  N.  Y.  Cent.  R.  R.  Co.,  49  N.  V.  521 ; 
aoces,  and  applying  the  principles  there  s.c.,  10  Am.  Rep.  417,  is  one  of  the  leading: 
enunciated  to  the  questions  before  the  cases  upon  this  subject,  and  the  opinion  of 
court,  says,  **  These  oDservations  as  to  the  Folgery  y.,  is  a  model  of  judicial  reasoning, 
degree  of  care  to  be  exercised  by  a  railroad  Kray  v,  Chicago,  etc.,  R  Co.,  32  Iowa,  357 ;: 
corporation  in  providing  and  maintaining  Strahlendorf  v.  Rosenthal,  30  Wis.  074^ 
machinery  for  use  by  employees  apply  with  Rohback  v.  Union  Pac  R.  Co.,  43  Mo  187 ;; 
c<|aal  force  to  the  employment  and  reten-  Maxwell  v.  Hannibal,  etc.,  R.  Co.,  85  Mo. 
tion  of  the  employees  themselves.  .  .  .  The  95;  Brothers  t/.  Cartter,  52  Mo.  373;  s.  c,. 
decisions,  with  few  exceptions  not  impor-  14  Am.  Rep.  424;  McDermott  v.  Railroad 
tant  to  be  mentioned,  are  to  the  effect  that  Co.,  30  Mo.  11  c;  Wiggett  v.^  Fox,  36  Eng. 
the  corporation  must  exercise  ordinarv  care.  L.  &  £q.  486;  King  z/TBoston,  etc.,  R.  Co.» 
Bot,  according  to  the  best-considereaadju-  9  Cush.  (Ma.ss.)  112;  Caldwell  7/.  Brown^ 
dications,  and  upon  the  clearest  grounds  of  53  Pa.  St.  453 ;  Manville  v,  Cleveland, 
necessity  and  good  faith,  ordinary  care  in  etc.,  R.  Co.,  11  Ohio  St  417;  Haskin  v. 
the  selection  and  retention  of  servants  and  Railroad  Co.,  65  Barb.  (N.  Y.)  129 :  Faulk- 
agents  implies  that  degree  of  diligence  and  ner  v,  Erie  R.  Co.,  49  Barb.  (N.  V.)  324; 
precaution  which  the  exigencies  of  the  par-  Thayer  v.  Railroad  Co.,  22  Ind.  26;  Chi- 
ticular  service  reasonably  require.  It  is  cajgo,  etc.,  R.  Co.  v,  Harvey,  28  Ind.  28,. 
such  care  as,  in  view  of  the  conseouences  Oilman  v.  Cast.  R.  Co.,  10  Allen  (Mass.);. 
that  may  result  from  negligence  on  the  part  233 ;  III.  Cent.  R.  Co.  r.  Jewell,  46  III.  99? 
of  employees,  is  fairly  commensurate  with  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105  ; 
the  perils  or  dangers  likely  to  be  encoun-  Harper  v.  Indianapolis,  etc.,  R.  Co.,  47  Mo. 
tered.  .  .  .  That  the  court  did  not  use  the  567 ;  s.  c,  4  Am.  Rep.  353 ;  s.  c,  44  Mo. 
word  "  ordinary  "  in  its  charge  is  of  no  con-  480;  Oibson  v.  Pac.  R.  Co.,  46  Mo.  163; 
lequence,  since  the  jury  were  rightly  in-  Mann  v,  Delaware,  etc.,  C.  Co.,  91  N.  Y- 
structed  as  to  the  degree  of  diligence  which  4^^;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  199; 
the  company  was  bound  to  exercise  in  the  Columbus,  etc.,  R.  Co.  v.  Troesch,  68  111. 
employment  of  telegraphic  night  operators.  545;  s.  c,  18  Am.  Rep.  578;  Beaulieu  v. 
The  court  correctly  said  that  that  was  a  Portland  Co.,  48  Me.  291 ;  Bricknert/.  N.  Y. 
position  of  great  responsibility,  and,  in  Cent.  R.  Co.,  49  N.  Y.  672;  Chicago,  etc.,  . 
view  of  the  consequences  which  might  R.  Co.  ?/.  Doyle,  18  Kan.  58;  Brown  v, 
result  to  employees  from  the  carelessness  Maxwell,  6  Hill  (N.  Y.),  592  ;  s.  c,  41  Am. 
of  tel^aphic  operators,  upon  whose  re-  Dec.  771 ;  Toleao,  etc.,  R.  Co.  v.  Durkin, 
ports  depended  the  movement  of  trains,  76  111.  397 ;  Cowles  v.  Richmond,  etc.,  R. 
the  defendant  was  under  a  duty  to  exercise  Co.,  84  N.  Car.  309;  s.  c  ,  2  Am.  &  Enc;. 
"proper  and  great  care"  to  select  compe-  R.  R.  Cas. 90,  yf  Am.  Rep.  620;  HouNton^ 
tent  persons  for  that  branch  of  its  service,  etc.,  R.  Co.  v.  Oram,  49  Tex.  34 1 ;  Tyson 
But  that  there  might  be  no  misapprehen-  v.  North  &  South  Alabama  R.  Co..  6\  Ala. 
sk)n  as  to  what  was  ?n  law  such  care,  as  554;  s.  c,  32  Am.  Rep.  8;  McMahon  z/_ 
applicable  to  this  case,  the  court  proceeded,  Davidson,  12  Minn.  357 ;  Hogan  v.  Cent- 
in  tlie  same  connection,  to  say  that  the  law  Pac.  R.  Co.,  49  Cal.  128;  McDonald  7/. 
presumed  the  exercise  by  the  company  of  Hazeltine,  53  Cal.  35;  Summerhaysr/.  Kan- 
proper  diligence,  and,  unless  it  was  affirma-  sas  Pac.  R.  Co.,  2  Colo.  484  ;  Chapman  -'. 
lively  shown  that  the  incapacity  of  McHenry  Erie  R.  Co.  55  N.  Y.  579;  Meutzcr  7/. 
•hen  employed,  or  after  his  employment    Armour,  18  Fed.  Rep.  571 ;  s.  c,  5  McCrary 
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use  ordinary  care  in  these  respects,  is  personal  in  character,  and 
cannot  be  delegated  to  another  so  as  to  relieve  the  master  from 
liability.  Hence  the  servant  does  not  assume  the  risks  of  injury 
by  reason  of  a  negligent  failure  on  the  part  of  the  master  to  per- 
form such  duties,  and  when  injured  by  such  failure  is  not  guilty 
of  contributory  negligence,  if  he  was  at  the  time  exercising  ordi- 
nary care  to  avoid  injury,  and  discharging  his  own  duties  in  a 
careful  and  prudent  manner,^  And  it  is  not  contributory  negli- 
gence for  the  ser\'^ant  to  obey  the  orders  of  thfc  master,  whereby 
he  is  exposed  to  an  unusual  and  unexpected  danger  out  of  the 
line  of  his  employment,  unless  the  danger  was  fully  realized  by 
him,  and  was  so  imminent  and  obvious  that  it  was  apparent  to  a 
person  of  ordinary  prudence  that  an  injury  would  follow  obedience.* 

"(C.  C),  617  ;  Delaware,  etc.,  Canal  Co.  v,  bash  R.  Co.  v,  McDaniel,  107  U.  S.  454  ; 

Carroll,  89  Pa.  St.  374;  Huffman  v.  Rail-  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  158 ;  Mul- 

road  Co.,  78  Mo.  50;  s.  c,  17  Am.  &  Eng.  vey  v,  R.  I.  Locomotive  Works,  14  R.  I. 

R.  R.  Cas.  625 ;   Keasey  v.  Kan.sas  City,  204. 

etc.,  R.  Co.,  79  Mo.  362;  s.  c,  17  Am.  &      8.  Kaatar  exposing  Senrtnt  to  Uniisiial 

Kng.  R.  R.  Cas.  638 ;  Mass.  v.  Railroad  Dazigen.  —  While  the  servant  assumes  the 

Co.,  49  Mo.  167  ;  Indiana  Manuf.  Co.  z\  ordinary  risks  of  his  emp1o3niient,  and,  as  a 

Milican,  87  Ind.  87;  Booth  v.  Boston,  etc.,  general  rule,  such  extraordinary  risks  as 

R.  Co.,  73  N.  Y.  38  ;  s.  c,  29  Am.  Rep.  97 ;  ne  may  knowingly  and  voluntarily  sec  fit  to 

East  Tenn.,  etc.,  K.  Co.  v.  Gurley,  12  Lea  encounter,  he  does  not  stand  upon  the  same 

(Tcnn.),  46;  s.  c,  17  Am.  &  Eng.  R.  R.  footing  as  the  master  as  respects  the  matter 

Cas.  568 ;  Luebke  v.  Chicago,  etc.,  R.  Co.,  of  care  in  inspecting  and  investigating  the 

59  Wis.  127;  s.  c,  15  Am.  &  Eng.  R.  R.'  risks  to  which  he  may  be  exposed.    He  has 

Cas.   1S3,  48  Am.  Kep.  4S3;  Corson  v,  a  right  to  presume  that  the  master  will  do 

Maine,  etc.,  R.  Co.,  76  Me.  244;  s.  c,  17  his  duty  m   that   respect;  so  that,  when 

Am.  &  Eng.  R.  R.  Cas.  634;    Michigan,  directed  by  proper  authority  to  perform 

etc.,  R.  Co.  V.  Dolan,  32  Mich,  cio;  Blake  certain  services,  or  to  perform  them  in  a 

7'.  Maine,  etc.,  R.  Co.,  70  Me.  &;  s.  c,  35  certain  place,  he  will  ordinarily  be  justified 

Am.  Rep.  297  ;  Crispin  v.  Babbitt,  81  N.  Y.  in  obeying  orders  without  being  chargeable 

516;  s.  c,  yj  Am.  Rep.  521;  Mitchell  v.  with  contributory  negligence  or  with  the 

Robinson,  80  Ind.  281  ;  s.  c,  41  Am.  Rep.  assumption  of  the  risks  of  so  doing.    This 

812;  Ryan  2'.  Bagaley,  50  Mich.  179;  s.  c,  proposition  is,  however,  subject  to  the 
45  Am.  Rep.  35 ;  Wilson  7/.  Willimantic,  c 
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,  etc.,    qualification  that  he  must  not  rashly  and 


Co.,  50  Conn.  433;  s.  c,  47  Am.  Rep.  653;  deliberately  expose  himself  to  unnecessary 

Gunter  r.  Manut.  Co.,  18  S.  Car.  362 ;  s.  c,  and  unreasonable  risks  which   he  knows 

44  Am.  Rep.  573 ;  Patterson  v.  Wallace,  i  and  appreciates.    Cook  ».  St.  Paul,  etc., 

Macq.  H.  of  t.  748;  Tarrant  v.  Webb,  18  R.  Co.,  34  Minn.  45. 

C.  B.  797 ;  Railroad  Co.  %\  Decker,  82  Pa.       "  It  may  be,  as  stated  in  Wood  on  Mas- 

St.  119;  Michigan,  etc.,  R.  Co.  7A  Gilbert,  46  ter  and  servant,  p.  900,  that  'an  order 

Mich.  176 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  given  by  a  foreman  to  do  an  act  within  the 

230;  Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind.  line  of  a  servant's  duty,  in  the  execution  of 

261 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  554;  which  an  injury  arises,  is  not  such  an  act 

Pittsburgh,  etc.,  R.  Co.  v.  Ruby,  38  Ind.  294.  of  authority,  on  the  part  of  the  foreman,  as 

1.  Xaster  oannot  delegate  these  Duties,  renders  the  master  liable  for  the  conse> 

and  avoid  Liability. —  Hough  z/.  Railroad  quences;'  but  if  the  order  is  given  to  do 

Co.,  100  U.  S.  213;  Benzing  v.  Steinway,  an  act  at  a  time  or  under  circumstances 

loi  N.  Y.  547  ;  Stringham  v,  Stewart,  100  which  renders  the  doing  of  the  actextra- 

N.  Y.  516;  s.  c,  I  Cent.  Rep.  779;  Flike  hazardous,  the  rule,  as  sUted,  can  have  no 

7'.  Boston,  etc.,  R.  Co.,  53  N.  Y.  549;  s.  c,  application.    The  principal  is  liable,  unless 

13  Am.  Rep.  545;  Crispin  v.  Babbitt,  81  to  obey  the  order  was  plainly  to  imperil 

N.  Y.  516;  s.  c,  37  Am.  Rep.  521;  Laning  life  or  limb.    Obedience  is  the  primary 

-v.  N.  Y.  Cent.  R.  Co.,  49  N.  Y.  521 ;  s.  c,  duty  of  the  servant,  and  he  may,  within 

10  Am.  Rep.  417  ;  Brothers  v.  Cartter,  52  reasonable  bounds,  trust  to  the  superior 

Mo.  378;  s.  c,  14  Am.  Rep.  424;  Gunter  judgment  of  the  master."    Stephens  s/.  11. 
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3L  Otter  Belations.  —  There  are  many  other  relations  to  which 
the  principles  illustrated  in  the  last  three  sections  are  applicable, 
and  among  them  may  be  named  innkeeper  and  guest,  bailor  and 
bailee,  attorney  and  client,  phvsician  and  patient,  guardian  and 
ward ;  and  in  all  of  them  the  rule  is,  that  each  party  must  exercise 
that  care  which  a  careful  and  prudent  person  so  situated  would 
exercise,  and  any  failure  to  do  so  is  a  failure  to  use  ordinary  care. 

32.  Contributory  Nes^ligence  where  there  is  no  Privity.  —  Where  a 
relation  of  privity  exists,  the  degree  of  care  necessary  to  constitute 
ordinary  care  is  higher  upon  the  person  owing  affirmative  duties 
than  upon  the  one  of  whom  only  negative  duties  can  be  exacted ; 
on  the  other  hand,  where  no  special  duty  is  owing,  either  party 
doing  a  thing  wrong  in  itself  or  in  violation  of  a  positive  law  will 
have  to  exercise  greater  care  to  avoid  inflicting  or  receiving  an 
injury,  while  a  wrong-doer,  than  would  otherwise  be  necessary, 
and  the  degree  of  carefulness  necessary  to  constitute  ordinary 
care  is,  in  such  cases,  less  for  the  non-wrong-doer  than  for  the 
one  engaged  in  a  violation  of  law.  These  principles  have  already 
been  fully  illustrated.*  But  where  no  relation  of  privity  exists, 
and  neither  party  is  guilty  of  any  collateral  wrong-doing  at  the 
time  an  injury  occurs,  the  rights  and  duties  of  the  parties  are 
equal,  mutual,  and  reciprocal,  and  the  care  which  should  be  exer- 
cised by  ordinarily  careful  and  prudent  persons  so  situated  is  all 
that  is  required  of  either.*  In  such  cases  the  parties  are  strangers 
in  law,  having  equal  obligations  imposed  upon  them  to  care  for 
their  own  and  each  other's  safety ;  and  such  obligations,  and  the 

V.  Pittsburgh,  etc^  R.  Co.,  76  Pa.  St.  389;  Am.  &  Eng.  R.  R.  Cas.  ^83;  Campbell  v. 

Flike  V.  Boston,  etc.,  R.  Co.,  53  N.  Y.  549;  Penna.  R.  Co.  (Penn.  1886),  24  Am.  &  Eng. 

s.  c,  13  Am.  Rep.  545 ;  Clayards  v.  Det-  R.  R.  Cas.  427  and  note, 

trick,  12  Q.  6.  439;  iCeegan  v,  Kavanagh,  1.  Violation  of  Positive  Law  as  affecting 

62  Ma  230;  Roberts  v.  Smith,  2  Hurl.  &  Negligence.  —  i4;7/^,  §§  24  and  25;  Beach 

N.  213;    Connolly   v,   Paillon,  41   Barb,  on  Cont.  Neg.  p.  189,  §62;  Toledo,  etc., 

(N.  Y.)  366;  Lalor  v,  Chicago,  etc.,  R.  Co.,  R.  Co.  v.  Grush,  67  111.  262 ;  s.  c ,  16  Am. 

52  III.  401 ;  Mann  v.  Oriental  Print  Works,  Rep.  618 ;  Campbell  v.  Portland  Sugar  Co., 

II  R.  1. 152 ;  Railroad  Co.  v.  Fort,  17  Wall.  62  Me.  552 ;  s.  c,  16  Am.  Rep.  503 ;  Tobin  v. 

(U.  S.)  553;  East  Tenn.,  etc.,  R.  Co.  v,  R.  Co..  S9  Me.  183;  s.  c,  8  Am.  Rep.  415; 

Duffield,  12  Lea  (Tenn.),  63 ;  s.c,  18  Am.  McDonald  v.  Chicago,  etc.,  R.    Co.,  26 

&  Ei^.  R.  R.  Cas.  35,47  Am.  Rep.  319;  Iowa,    124;   Wendell  v.  Baxter,  12  Gray 

Guthrie  v.  Louisville,  etc.,  R.  Co.,  11  Lea  (Mass.),  494;  Pittsburgh  v,  Grier,  22  Pa. 

(Tenn,),  372;  s.  c,  15  Am.  &  Eng.  R.  R.  St.  ^4;  s.  c,  60  Am.  Dec.  65;  McKone  v. 

Cas.  209,  47  Am.  Rep.  286;  Broderick  v.  Mich.  Cent.  R.  Co.,  51  Mich.  601 ;  s.  c,  47 

Detroit  (Jnion  R.  Station  and  Depot  Co.,  56  Am.  Rep.  596;  Bennett  z/.  Louisville,  etc., 

Mich.  261 ;  s.  c,  q6  Am.  Rep.  382;  Hawkins  R.  Co.,  102  U.  S.  ^77  ;  s.  c,  i  Am.  &  Eng. 

9.  Johnson,  105  ind.  29;  s.  c,  55  Am.  Rep.  R.  R.  Cas.  71 ;  Pittsburgh,  etc.,  R.  Co.  v. 

169  and  note;  Haley  v.  Case,  142  Mass.  Bingham,  29  Ohio  St.  364;  s.  c,  23  Am. 

316;  Beach  on  Cont  Neg.  §  ij2 ;  Wood  Rep.  751 ;  Sweeny  v.  Old  Colony,  etc.,  R. 

on  M.  &  S.  (ad  cd.)  §  387  ;  2  Thomp.  on  Co.,  10  Allen  (Mass.),  368;  GilHs  v,  Penna. 

Neg.   974-976.     But   see  McDermott   v.  R.  Co.,  59  Pa.  St,  129;  Severy^/.  Nickerson, 

Hannibal,  etc.,  R.  Co.,  87  Mo.  285;  s.  c,  120  Mass.  306;  s.  c,  21  Am.  Rep.  514; 

28  Am.&  Eng.  R.  R.  Cas.  ^28;  Cummings  Illinois,  etc.,  R.  Co.  v.  Godfrey,  71  111.  ^oo; 

V.  Colli5,6i  Mo.  520;  Williams  v,  Churdi-  s.  c,  22  Am.  Rep.  112.    See  also  Beacn  on 

ill,  137  Mass.  243 ;  s.  c,  50  Am.  Rep.  304 ;  Cont.  Neg.  §17. 

Rassell  v.  Tillotson,  140  Mass.  201 ;  Taylor  2.  When  Bights  and  Duties  are  equal. 

'.  Manuf.  Co.,  140  Mass.   150;  Leary  r.  — Pierce  on  Railroads,  340;  Indiana  Cent* 

Boston,  etc.,  R.  Co.,  139  Mass.  580 ;  s.  c,  23  R.  Co.  r'.  Hudelson,  13  Ind.  325,  328. 
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care  and  duties  flowing  from  them,  vary  widely  according  to  the 
character  of  the  parties,  and  the  circumstances  and  conditions 
which  surround  them  and  control  their  conduct.  The  test  of 
" ordinary. care  under  the  circumstances"  is  applied  to  determine 
when  they  have  been  negligent  and  when  not,  and  it  is  quite 
unnecessary  to  enumerate  all  the  special  applications  of  the  rules 
already  laid  down.*  But  their  application  in  the  concrete  may 
be  well  illustrated  by  the  doctrines  relating  to  — 

33.  Ckmtribntory  Hegligenoe  at  Bailway  Crossings.  —  At  highway 
crossings,  a  railway  company  is  bound  to  exercise  ordinary  care  to 
avoid  injuring  persons  upon  the  crossing;*  and  the  duty  of 
persons  using  the  crossing  is  to  exercise  the  same  kind  of  care.* 
Those  who  attempt  to  cross  a  railroad  track  at  a  public  highway 
crossing,  must  exercise  ordinary  care,  in  view  of  all  the  surround- 
ing  circumstances,  to  avoid  receiving  an  injury  by  collision  with 
trains.*    But,  in  the  very  nature  of  things,  the  standard  of  such 

1.  The  BUndard  of  Ordintry  Cm  TariM  St  Paul,  etc.,  R.  Co.,  28  Minn.  103 ;  s.  c.» 
with  GiroiimstaiioM.  —  See  69  Am.  Dec.  2  Am.  &  Eng.  R.  R.  Cas.  185 ;  Richardson 
note,  p.  628;  Mad  River,  etc.,  R.  Co.  v.  Bar-  v.  N.  Y..  etc.,  R.  Co^  46  N.  Y.  846  ;  Eaton 
ber,  ^Ohio  St.  541 ,  s.  c,  67  Am.  Dec.  312;  w.  Fitchburg  R.  Co,  120  Mass.  364;  s.  c, 
N.  Y,  etc,  R.  Co.  V.  Schuyler,  34  N.  V.  30,  2  Am.  &  Eng.  R.  R.  Cfas.  183;  James  v, 
52;  Wells  V.  N.  Y.  Cent.  K.  Co.,  24  N.  Y.  Great  West*n  R.  L.  R.  2  C.  P.  634,  note; 
188;  Boniface  v.  Relyea,3  Abb.  Pr.  N.  S.  Bilbee  v.  Railroad  Co.,  18  C.  B.  N.  S.  584; 
(N.  Y.)  268;  s.  c^  36  How.  Pr.  (N.  Y.)  s.  c,  114E.  C.  L.;  Funston  v.  Chicago,  etc, 
46^.  R.  Co.,  61  Iowa,  452  ;  s.  c.  14  Am.  &  Eng. 

2.  Ballroad's  Duty  at  Highway  CnM»-  R.  R.  Cas.  640;  Nebrbas  v.  Cent.  Pac  K. 
ings. —  Pierce  on  Railroads,  340-342,  346,  Co.,  62  Cal.  X20\  s.  c,  14  Am.&  Eng.  R.  R. 
347,  where  the  duty  of  the  company  is  Cas.  670;  Dimick  z/.  Chicago,  etc,  R.  Co., 
accurately  and  tersely  stated  ;  Patterson's  80  III.  338 ;  West  v.  New  Jersey,  etc.,  R. 
Ry.  Ace  Law,  pp.  157-167;  Beach  on  Cont  Co.,  3  Vroom  (N.  J.)i  9» ;  Hutchinson  v. 
Neg.  §§  64,65;  Brand  v.  Schenectady,  etc.,  St.  Paul,  etc,  R.  Co.,  32  Minn.  398;  s.  c, 
R.  Co.,  8  Barb.  (N.  Y.)  368;  Beers  z/.  10  Am  &  Eng.  R.  R.  Cas.  280 ;  Kissenger  «f. 
Housatonic  R.  Co.,  19  Conn.  566;  Belle-  N.  Y.,  etc,  R.  Co.,  56  N.  Y.  J38;  Savannah, 
fontaine  R.  Co.  v.  Snyder,  24  Ohio  St.  670,  etc.,  R.  Co.  v.  Shearer,  58  Ala.  672 ;  Kay  v. 
676;  Huvettz/.  Phila.,  etc.,  R.  Co.,  23  Pa.  Penna.  R.  Co.,  65  Pa.  St.  269;  Ferguson 
St  373;  Runyon  I/.  Cent.  R.  Co.,  i  Dutch,  v.  Wisconsin  Cent  R.  Co.,  6j  Wis.  145; 
(N.  J.)  556,  558;  Kennedy  v,  N.  Mo.  R.  s. c,  19  Am.  ^  Eng.  R.  R.  Cas.  285 ;  Howard 
Co.,  36  Mo.  351 ,  Continental  Improvement  v.  St  Paul,  etc.,  R.  Co.,  32  Minn.  214 ;  s.c, 
Co.  V,  Stead,  95  U.  S.  161 ;  Chicago,  etc.,  19  Am.  &  Ene.  R.  R.  Cas.  283 ;  Penna.  R- 
R.  Co.  fr.  Lee,  87  111.  454 ;  Harlan  v,  St  Co.  v.  State,  Oi  Md.  108  ;  s.  c,  19  Am.  & 
Louis,  etc,  R.  Co.,  65  Mo.  22;  Stillson  v.  Eng.  R.  R.  Cas.  326;  Bohan  t/.  Milwaukee, 
Hannibal,  etc.,  R.  Co.,  67  Mo.  671;  Wilds  etc,  R.  Co.,  j8  Wis.  30;  s.c,  15  Am.  & 
V.  Hud.son  River,  etc,  R.  Co.,  24  N.  Y.  Eng.  R.  R.  Cfas.  374;  s.  c,  61  Wis.  391; 
430;  29  N.  Y.  315;  Warner  v.  New  York  19  Am.  &  Eng.  R  R.  Cas.  276;  Marcott  v. 
Cent  R.  Co.,  44  N.  Y.  465 ;  Robinson  v,  Marquette,  etc.,  R.  Co.,  47  Mich.  I ;  s.  c. 
West.  Pac  R.  Co.,  48  Cal.  409;  Louisville,  4  Am.  &  Eng.  R.  R.  Cas.  548;  St.  Louis, 
etc.,  R.  Co.  V.  Head,  80  Ind.  117;  s.  c,  etc.,  R.  Co.  v,  Matthias,  50  Ind.  65;  Frick 
4  Am.  &  Eng.  R.  R.  Cas.  619;  Smedis  v.  v.  St.  Louis,  etc,  R.  Co.,  75  Mo.  595;  s.c., 
Brooklyn,  etc.,  R.  Co.,  88  N.  Y.  13;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  280. 

8  Am.  &  Eng.  R.  R.  Cas.  445  ;  Penna.  R.  3.  TraveUer's  Dnty  at  Eailroad  Cross- 
Co.  v.  Goodman,  6a  Pa.  St  329;  Black  v.  ings. —  Pierce  on  Railroad,  342;  Reeves 
Railroad  Co.,  38  Iowa,  515  ;  State  v.  Balti-  v.  Delaware,  etc.,  R.  Co.,  Tp  Pa.  St.  454 ; 
more  &  Ohio  R.  Co.,  24  Md.  84;  Powell  s.  c,  72  Am.  Dec.  713;  Chicago,  etc.,  R. 
V,  Mo.  Pac.  R.  Co.,  76  Mo.  80;  s.  c,  8  Am.  Co.  v.  Still,  19  111.  499;  s.  c,  71  Am.  Dec 
&  Eng.  R.  R.  Cas.  467  ;  Railroad  Co.  z\  236,  and  cases  cited  to  last  note. 
Ritchie,  102  Pa.  St.  425;  s.  c,  19  Am.  &  4.  It  is  Ordinary  Care  under  the  Circum- 
Eng.  R.  R.  Cas.  267;  Louisville,  etc,  R.  stances.  —  "But  while  the  road  is  held  to 
Co.  V.  Milan,  9  Lea  (Tenn.),  223;  s.  c,  13  this  degree  of  care,  it  is  equally  the  duty  of 
.Am.  &  Eng.  R.  R.  Cas.  507 ;   Shaber  v.  a  person  crossing  the  track  of  a  railroaa  to 
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care  cannot  be  absolutely  fixed.*  Yet  in  some  jurisdictions  it  is 
held  that  a  failure  to  stop,  look,  and  listen,  before  entering  upon  a 
railway  track,  is  not  merely  evidence  of  negligence,  but  is  negli- 
gence per  se^  and,  as  such,  will  bar  a  recoveiy,  unless  it  affirma- 
tively appears  that  it  did  not  proximately  contribute  to  the  injury.* 
And  so  stringent  is  the  rule  in  Pennsylvania,  that,  when  a  traveller 
cannot  otherwise  determine  whether  a  train  is  coming,  it  seems  he 
must  get  out  and  go  forward  to  the  track  before  attempting  to 
cross  with  his  vehicle,  or  take  the  risk  of  being  held  guilty  of  con- 
tributory negligence.*    But  in  other  jurisdictions  such  a  precaution 


be  on  his  guard,  and  to  see  that  he  is  not 
incurring  danger  to  himself  and  to  his 
property.  He  has  no  right  to  shut  his 
eyes  and  close  his  ears  to  the  danger  he  is 
liable  to  incur  at  such  a  place;  and  if  he 
does,  then  he  must  be  responsible  for  the 
consequences  of  his  carelessness.*'  Chi- 
cago, etc,  R.  Co.  V.  Still,  19  III.  499;  s.  c, 
71  Am.  Dec.  236 ;  Railroad  Co.  v,  Hous- 
ton, 95  U.  S.  697,  702;  Haas  v.  Grand 
Rapids  Railroad  Co.,  47  Mich.  401 ;  s.  c, 
8  Am.  &  Eng.  R.  R.  Cas.  268;  Parker  z'. 
Railroad  Co.,  86  N.  C.  224 ;  s.  c,  8  Am. 
k  Eng.  R.  R.  Cas.  420 ;  Continental  Imp. 
Co.  V,  Stead,  95  U.  S.  161 ;  Baltimore,  etc., 
R.  Co.  V  Owings  (Md.  1S86),  28  Am.  & 
Eng.  R.  R.  Cas.  639. 

1.  The  Standard  oannot  he  absolutely 
ftied. — "'Ordinary  care*  is  a  term  that 
has  relation  to  the  situation  of  parties  and 
the  business  in  which  they  are  engaged. 
It  is  used  here  as  synonymous  with  the 
term  'reasonable  care,'  as  used  by  the 
courts  of  England.  *Care  and  diligence 
should  vary  according  to  the  exigencies 
which  require  vigilance  and  attention,  con- 
Conning  in  amount  and  degree  to  the  par- 
ticular circumstances  under  which  they  are 
to  be  exerted.'  '*  Fletcher  v.  Boston,'  etc., 
R.  Co.,  I  Allen  (Mass.),  9;  s.  c,  79  Am. 
Dec  695 ;  Holly  v.  Boston  Gas  Light  Co. 
8  Gray  (Mass.),  131 ;  s.  c,  69  Am.  Dec. 
233;  Marietta,  etc.,  R.  Co.  v,  Picksley,  24 
Ohio  St.  654;  Cleveland,  etc.,  R.  Co.  v, 
Terry,  8  Ohio  St  570;  Penna.  R.  Co.  v. 
Ogier,  35  Pa.  St.  60 ;  s.  c,  78  Am.  Dec.  322. 
8.  The  '*8top,  Look,  andLUten"  Bnle.— 
"There  never  was  a  more  important  prin- 
ciple settled  than  that  the  fact  of  the  fail- 
ure CO  stop  immediately  before  crossing  a 
railroad  track  is  not  merely  evid^ce  of 
neg'jgcncc  for  the  jury,  but  negligence  per 
*p,  and  a  question  for  the  court."  Shars- 
wood,  J.,  in  Penna.  R.  Co.  v,  Beale,  7^  Pa. 
St  504;  8.  c,  13  Am.  Rep.  753;  North 
Pcnn.  R.  Co.  v.  Heileman,  49  ra.  St.  60 ; 
s.  c,  I  Thomp.  on  Neg.  401.  "  It  was  un- 
questionably the  decedent's  duty  to  stop, 
look,  and  listen  for  approaching  trains,  be- 
fore attempting  to  cross  the  track  of  de- 
fendant's road ;  and  if  he  failed  to  observe 


this  precaution,  his  failure  was  not  merely 
evidence  of  negligence,  it  was  negligence 
in  itself."  Penna.  R.  Co.  v,  Weber,  76  Pa. 
St.  157;  s.  c,  18  Am.  Rep.  407  ;  Reading, 
etc.,  K.  Co.  «/.  Ritchie,  102  Pa.  St.  425; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  267 ;  Penna. 
Canal  Co.  v,  Bentley,66  Pa.  St.  30;  Phila., 
etc.,  R.  Co.  V,  Hogeland  (Md.  1886),  5 
Cent.  Rep.  587,  589. 

3.  Where  the  Bnle  does  not  govom.  —  It 
should  not  be  overlooked  that  the  Pennsyl- 
vania rule  that  a  failure  to  stop,  look,  and 
listen  is  negligence  per  se^  has  no  applica- 
tion to  a  case  where  the  failure  to  stop, 
look,  and  listen  was  not  a  proximate  cause 
of  a  subsequent  injury.  Thus,  when  plain- 
tiff drove  on  a  crossing  without  stopping 
to  look  or  listen,  but  would  have  crossed 
in  safety  if  his  horse's  foot  had  not  be- 
come fast,  by  reason  of  a  defect  in  the 
crossing,  ana  his  horse  and  vehicle  were 
injured  several  minutes  later  by  the  neg- 
ligent management  of  a  tram,  wnile  he  was 
trying  to  extricate  the  horse's  foot  from 
the  crossing,  it  was  heldy  that  the  failure  to 
stop,  look,  and  listen  did  not  contribute 
to  the  injury,  and  would  not  bar  a  recovery. 
Baughman  v,  Shenango,  etc.,  R.  Co.,  92 
Pa.  St.  335 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas. 
51,  37  Am.  Rep.  690. 

But  where  it  does  not  thus  affirmatively 
appear  that  the  failure  to  stop,  look,  and 
listen  was  not  a  proximate  cause  of  the 
injury,  it  seems  that  in  Pennsylvania  and 
other  States  holding  such  failure  negligence 
per  se,  it  will  be  presumed  to  have  contrib- 
uted to  the  injury.  Phila.,  etc.,  R.  Co.  v. 
Hogeland,  66  Ma.  149;  Reading,  etc.,  R. 
Co.  V,  Ritchie,  102  Pa.  St.  425;  s.  c,  19 
Am.  &  Eng.  R.  R.  Cas.  267. 

4.  When  Traveller  most  lead  his  Hone  in 
Pennsylvania.  —  '*  If  the  traveller  cannot 
see  the  track  by  looking  out,  whether  from 
fog,  or  other  cause,  he  should  get  out,  and, 
if  necessary,  lead  his  horse  and  wagon." 
Penna.  R.  Co.  v,  Beale,  7^3  Pa.  St  504; 
s.  c,  13  Am.  Rep.  753;  Lehigh  Valley,  etc., 
R.  Co.  V.  Brandtmaier,  113  Pa.  St.  610; 
Cent.  R.  R.  Co.  v.  Fuller,  84  Penn.  St. 
226;  but  see  Penna.,  etc.,  R.  Co.  v.  Ack- 
erman,  74  Pa.  St.  265. 
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is  not  necessary  to  constitute  "ordinary  care;  *^  and  the  general 
rule  is,  that  a  person  about  to  cross  a  track  must  bear  in  mind  the 
dangers  attendant  upon  crossing,  and  vigilantly  use  his  senses  of 
sight  and  hearing  in  the  endeavor  to  avoid  injury.*     And  if  the 


1,.  Bneh  Preeantioii  not  required  Xlae- 
where.  —  Pittsburgh,  etc.,  R.  Co.  v.  Wright, 
So  Ind.  182;  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  628;  Davis  v.  N.  Y.,  etc.,  R.  Co.,  47 
N.  Y.400;  Weber  v,  N.  Y.,  etc.,  R.  Co., 
58  N.  Y.  451 ;  s.  c,  67  N.  Y.  587 ;  Duifey 
V.  Chicago,  etc.,  R.  Co.,  32  Wis.  269;  Con- 
tinental Imp.  Co.  V,  Stead,  95  U.  S.  161. 
In  a  hite  Missouri  case  it  was  expressly 
held  that  the  law  did  not  require  a  trav- 
eller to  take  such  precautions  as  the  dictum 
of  Judge  Sharswood,  in  the  Beale  case, 
would  seem  to  require.  Huckshold  v,  St. 
Louis,  etc.,  R.  Co.  (Mo.  1887),  28  Am.  & 
£jig.  R.  R.  Cas.  659. 

£  General  Bule  as  to  Care  required  of 
Traveller.  —  The  best  general  statement 
of  the  rule  is  that  of  Mr.  Pierce,  who  says, 
"A  traveller  upon  a  highway,  when  ap- 
proaching a  railroad-crossing,  ought  to 
make  a  vigilant  use  of  his  senses  of  sight 
and  hearing,  in  order  to  avoid  a  collision. 
This  precaution  is  dictated  by  common 
prudence.  He  should  listen  for  signals, 
and  look  in  the  different  directions  from 
which  a  train  may  come.  If  by  neglect  of 
this  duty  he  suffers  injury  from  a  passing 
train,  he  cannot  recover  of  the  company, 
although  it  may  itself  be  chargeable  with 
negligence,  or  have  failed  to  give  the  sig- 
nals required  by  statute,  or  be  running  at 
the  time  at  a  speed  exceeding  the  legal 
rate." —  Pierce  on  Railroads,  p. 343  ;  Steves 
V,  Oswego,  etc.,  R.  Co.,  18  N.  Y.  422 ; 
Wilds  V.  Hudson  River  R.  Co.,  29  N.  Y. 
315,  24  N.  Y.  430,  440;  Gonzales  v.  N.  Y., 
etc.,  R.  Co.,  38  N.  Y.  440;  Ernst  7f,  Hud- 
son River  R.  Co.,  39  N.  Y.  61,  35  N.  Y.  9, 
32  Barb.  (N.  Y.)  1 59 ;  Wilcox  v,  Rome,  etc., 
R.Co.,  39  N.  Y.  358;  Beisiegel  v.  N.  Y. 
Cent.  R.  Co.,  40  N.  Y.  9 ;  Grippen  v.  N.  Y. 
Cent.  R.  Co.,  40  N.  Y.  34;  Baxter  v.  Troy, 
etc.,  R.  Co.,  41  N.  Y.  502 ;  Harty  v.  Cen- 
tral R.  Co.,  42  N.  Y.  468  ;  Warner  v.  N.  Y. 
Cent.  R.  Co.,  44  N.  Y.  465,  469 ;  Gorton 
V.  Erie  R.  Co.,  45  N.  Y.  660 ;  Davis  v,  N.  Y. 
Cent.,  etc,  R.  Co.,  47  N.  Y.  400;  Reynolds 
r.  N.  Y.  Cent.,  etc..  R.  Co.,  58  N.  Y.,  248, 

2  Thomp.  A  C.  (N.  Y.)  644;  Weber  v. 
N.  Y.  Cent.,  etc.,  R.  Co.,  58  N.  Y.  451,  67 
N.  Y.  587;  McGrath  v.  N.  Y.  Cent.,  etc., 
R.  Co.,  59  N.  Y.  468,  I  Hun  (N.  Y.).  437, 

3  Thomp.  &  C.  (N.  Y.)  776;  Mitchell  v. 
N.  Y.  Cent.,  etc.,  R.  Co.,  64  N.  Y.  655; 
Salter  «/.  Utica,  etc.,  R.  Co.,  75  N.  Y.  273, 
13  Hun  (N.  Y.),  187 ;  Cordell  v.  N.  Y.  Cent., 
etc.,  R.  Co.,  75  N.  Y.  330,  70  N.  Y.  119, 


64  N.  Y.  535  ;  Adolph  v.  Central  Park,  etc., 
R.  Co.,  76  N.  Y.  530,  65  N.  V.  554;  Shef- 


field 2'.  Rochester,  etc.,  R.  Co.,  21  Barb. 
(N.  Y.)  339 ;  Brooks  z/.  Buffalo,  etc,  R.  Co., 
25  Barb.  (N.  Y.)  600;  Dascombv.  Buffalo, 
etc.,  R.  Co.,  27  Barb.  (N.  Y.)  221 ;  Havens 
V.  Eric  R.  Co.,  53  Barb.  (N.  Y.)  328 ;  Haight 
V.  N.  Y.  Cent.  R.  Co.,  7  Lans.  (N.  Y.)  11, 
EI  wood  V,  N.  Y.  Cent,  etc,  R.  Co.,  4  Hun 
(N.  Y.),  808;  Bunn  v.  Delaware,  etc.,  R. 
Co.,  6  Hun  (N.  Y.),  303;  Sutheriand  7% 
N.  Y.  Cent,  etc.,  R.  Co.,  41  N.  Y.  Superior. 
17;  Chicago,  etc,  R.  Co.  v,  Houston,  95 
U.  S.  697 ;  Graws  v.  Maine  CenL  R.  Co., 
67  Me.  100 ;  Butterfield  7a  Western  R.  Co.. 
10  Allen  (Mass.),  532 ;  AUyn  «/.  Boston, etc., 
R. Co.,  105  Mass.  77 ;  Brooks?/.  Somerville, 
106  Mass.  271 ;  Blaker  v.  New  Jersey  Mid- 
land R.  Co.,  3  Stewart  (N.  J.),  240;  Lyman 
V.  Phila.,  etc,  R.  Co.,  4  Houst  (Del.)  583; 
Morris,  etc.,  R.  Co.  v,  Haslan,  4  Vroom 
(N.J.),  147;  Reeves  v.  Delaware,  etc.,  R. 
Co.,  30  Pa.  St.  454,  464;  North  Penna.  R. 
Co.  V,  Heileman,  49  Pa.  St.  60;  Penna. 
R.  Co.  V.  Goodman,  62  Pa.  St.  329 ;  Nagle 
7'.  Allegheny  Valley  R.  Co.,  88  Pa.  St,  35; 
Baltimore,  etc.,  R.  Co.  v.  Sherman,  30 
Gratt.  (Va.)  602,  629;  BellefonUine,  etc., 
R.  Co.  V.  Snyder,  24  Ohio  St  670,  18  Ohio 
St.  J99;  Pa.  Co.,  etc,  ?'.  Rathgeb.  J2  Ohio 
St  & ;  Baltimore,  etc.,  R.  Co.  v.  Whitacre, 
35  Ohio  St  627,  24  Ohio  St  642 ;  Chicago, 
etc.,  R.  Co.  V.  Still,  19  111.  499;  Chicago, 
etc,  R.  Co.  V,  Gretzner,  46  111.  74,  82; 
Chicago,  etc.,  R.  Co.  v,  Sweeney,  52  III. 

?25;  Chicago,  etc,  R.  Co.  v.  Jacobs,  63 
11.  178;  Chicago,  etc,  R.  Co.  ».  Bell.  70 
111.  102;  Illinois  Cent  R.  Co.  v,  Goddard, 
72  111.  567;  Chicaeo.  etc.,  R.  Co.  v.  Van 
Patten,  04  III.  510, 6^  111.  512 ;  Chicago,  etc., 
R.  Co.  V.  Hatch,  79  111.  137 ;  Chicago,  etc, 
R.  Co.t'.  Harwood,  80  111.  83;  Rockford, 
etc,  R.  Co.  V.  Byam,  80  111.  528;  Chicago, 
etc.,  R.  Co.  V.  Damefell,  81  111.  450;  Illinois 
Cent.  R.  Co.  v.  Hetherington,  ^  111.  510; 
Chicago,  etc.,  R.  Co.?'.  Becker,  84  III.  483; 
Lake  Shore,  etc.,  R.  Co,  v.  Sunderland.  2 
Bradw.  (111.)  307  ;  Lake  Shore,  etc,  R.  Co. 
V,  Clemens.  5  Bradw.  (111.)  77;  Bellefon- 
taine  R.  Co.  v.  Hunter.  33  Iiid.  335; 
Toledo,  etc,  R.  Co.  ?'.  Shuckman,  50  Ind. 
42 ;  St  Louis,  etc.,  R.  Co.  v.  Mathias,  50 
Ind.  65 ;  Pa.  R.  Co.  v,  Sinclair.  62  Ind.  301 ; 
Artz  V,  Chicago,  etc,  R.  Co.,  34  Iowa,  153; 
38  Iowa.  293;  44  Iowa,  2)84;  Carlin  v. 
Chicago,  etc.  R.  Co.,  37  Iowa,  316;  31 
Iowa.  370;  Benton  v.  Central  R.  Co.,  42 
Iowa.  192 ;  Lang  v.  Holiday  Creek  R.  & 
C.  M.  Co.,  49  Iowa,  469 ;  Starry  ».  Dubuque, 
etc,  R.  Co.,  51  Iowa,  419  ;  Lake  Shore, 
etc.,  R.  Co.  V,  Miller,  25  Mich.  274,  290. 
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traveller  looked  and  listened,  or  did  all  that  a  prudent  man  would 
have  done  under  the  circumstances,  it  will  not  be  said,  as  matter 
of  law,  that  he  should  have  stopped ;  *  nor  will  a  failure  to  stop, 

291 ;  Haas  v.  Chicago,  etc,  R.  Co.,  41  Wis.  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  640 ;  Wheel- 

44;  Brown  v.  Milwaukee^  etc,  R.  Co.,  22  wright  z/.  Boston,  etc.,  R.  Co.,  13c  Mass^ 

Minn.  165;  Salen  v.  Virginia,  etc,  R.  Co.,  225;  b.  c,   16  Am.  &  Eng.  R.  R.  Ca;>.> 

13  Nev.  106;  Bunting  ».  Central  Pac  R.  315;  Johnson  v.   Chicago,  etc.,  R.   Co.,- 

<Jo,i4Nev.35i;  Fletcher  V.  Atlantic, etc.,  77  Mo       ^     -    «    -  •  - 


^o,  546;  I.  &  Galveston,  etc.,  R.  Co. 


R.Co.,64  Mo.  484;  Leduke  v.  St.  Louis,  z/.  Bracken,  59  Tex.  71 ;  s.  c,  14  Am.  & 
etc,  R.  Co.,  4  Mo.  A  pp.  485;  New  Orleans,  Eng.  R.  R.  Cas.  691;  Galveston,  etc.,  R. 
etc,  R.  Co.  V.  Mitchell,  52  Miss.  808;  Co.r. Graves,  wTex. 330;  Feildi^. Chicago, 
Zeigier  V.  North  Eastern  R.  Co.,  5  S.  Car.  etc,  R.  Co.,  4  McCrary  (C.  C),  593;  Tully 
221,7  s.  Car.  402;  South,  etc.,  K.  Co.  v,  v,  Fitchburg  R.  Co.,  134  Mass.  499;  s.  c^ 
Thompson,  62  Ala.  494;  Flemminff  v.  14  Am.  &  Eng.  R.  R.  Cas.  ^2;  Kelly  t/. 
Western  Pac  R.  Co.,  49  Cal.  253;  Northern  Hannibal,  etc.,  R.  Co.,  75  Mo.  138;  s.  c. 
Cent.  R.  Co.  v.  State,  20  Am.  &  Eng.  R.  R.  13  Am.  &  Eng.  R.  R.  Cas.  638 ;  Powell  v. 
Cas.  219;  Dublin,  etc,  R.  Co.  v.  Slattcry,  Mo.  Pac.  R.  Co.,  76  Mo.  80;  s.  c.,8  Am.  &- 
L.  R.  3  App.  Cas.  1 155 ;  Ir.  R.  8  C.  L.  531 ;  Eng.  R.  R.  Cas.  467  ;  Randall  v.  Conn., 
Ir.  R.  10  C.  L.  256;  Nicholls  v.  Great  etc,  R.  Co.,  132  Mass.  469;  Schofield  r. 
Western  R.  Co.,  27  Upper  Canada,  Q.  B.  Chicago  R.  Co.,  2  McCrary  (C.  C),  268; 
182 ;  Daniel  v.  Metropolitan  R.  Co.,  5  Plummer  v.  Eastern  R.  Co.,  73  Me.  591 ; 
H.  L.  45;  8.  c,  L.  R.  3  t.  B.  591 ;  State  v.  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  165 ;  Stub- 
Maine  Cent.  R.  Ca,  76  Me.  357 ;  s.  c,  19  ley  v,  London  R.  Co.,  L.  R.  I  Exch.  13 ; 
Am.  &  Eng.  R.  R.  Cas.  312,  49  Am.  Rep.  Cliff  v.  Midland  R.  Co.,  5  Q.B.  258;  Tel- 
622 ;  Phila.,  etc,  R.  Co.  v,  Stebbing,  62  Md.  fer  v.  North,  etc.,  R,  Co.,  30  N.  J.  Law,  188 ; 
504;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  36;  State  v.  Manchester,  etc,  R.  Co.,  52  N.  H. 
Cleveland,  etc,  R.  Co.  v.  Crawford,  24  Ohio  528 ;  Webb  v.  Portland,  etc.,  R.  Co.,  57  Me- 
Sl  631 ;  s.  c,  15  Am.  Rep.  633 ;  Louisville,  1 17 ;  McCall  v,  N.  Y.  Cent.  R.  Co.,  54  N.  Y. 
\.  Co.  7'.  Goetz,  79  Ky.  442;  s.  c,  14  642;  Gillespie  v.  Newburgh,  54  N.  Y.  468 
"''ng.  R.  R.  C       '             .        ^  ..  .  -.  «-  - 

ruuR.  Co. 

..         :.,   13  Am.  .        .  .    ^ 

Kansas,  etc,  R.  Co.,  55  Mo.  476;  Kennedy  Ann.  264;  Hanover,  etc.,  R.  Co.  v,  Coyle 


etc,R. 

Am.  &  Eng.  R.  R.  Cas.  627,  42  Am.  Rep.  Belton  7/.  Baxter,  54  N.  YT24S';  Wilson  7'. 

227;  Penna.  R.  Co.  v.  Beale,  73  Penn.  St.  CharIe8town,8  Allen  (Mass.),  138;  De  Ar- 

5p4;  «•  c,   13  Am.   Rep.  753;    Karle  v.  mand  «/.  New  Orleans,  etc^  R_^  Co.,  23  l^a. 


V.  North  Mo.  R.  Co.,  36  Id.  351 ;  Whalen    55  Pa.  St.  396;  St.  Louis,  etc.,  R,  Ca  ?'. 
:.  St.  Louts,  etc,  R.  Co.,  60  Id.  323 ;  Bern-    Manly,  58  III.  30 
hvdt  V.  Rensselaer,  etc,  R.  Co.,  i  Abb.    Baches,   55  III. 


lanly,  58  III.  300;  Illinois,  etc.,  R.  Co.  7f. 
379;    Penna.  Canal    Co. 


App.  Dec  (N.  Y.)   131 ;   s.  c,   32  Barb.  v.  Bently,  66  Pa.  St.  30;  Lehigh  Valley  R. 

(N.  Y.)  165.  18  How.  Pr.  (N.  Y.)  427,  19  Co. ».  Hall,  61  Pa.  St.  361;  Baltimore,  etc.. 

How.  Pr.  (N.  Y.)  199;  Beisegel  v.  N.  Y.,  R.  Co.  v,  Breinig,  25  Md.  378;   Kelly  v. 

etc,  R-  Co.,  14  Abb.  Pr.  (N.  S.)  (N.  Y.)  Hendrie,26Md.  255;  Brown  r.  Milwaukee,. 

29;  8.  c,  40  N.  Y.  9 ;  Eaton  7/.  Erie  R.  Co.,  etc,  R.  Co.,  22  Minn.  165 ;  Stackusi^.  N.  Y. 

51  N.  Y.  544;  Maginnis  v,  N.  Y.,  etc.,  R.  &  R.  R.  Co.,  79  N.  Y.  464;  Chicago,  etc., 

Co.,  52  N.  Y.  215;  Central,  etc.,  R.  Co.  v,  R,  R.  Co.  v.  McKean,  40  III.  218;  Chicago, 

Moore,  24  N.  J.  L.  824;  Indianapolis  R.  etc,  R.  Co.  t/.  Still,  19  111.  499;  Linfield  v. 

Ccf.  Stout,  sjind.  143;  Mercer  v.  New  Old  Colony  R.  Co,  10  Cush.  (Mass.)  562  ; 

Orleans,  etc,  R.  Co.,  23  La.  Ann.  214;  Baughmant'.  Shenango,  etc.,  R.Co.,92  Pa. 

Continental  Improvement  Co.  v.  Stead,  95  St.  335;  s.  c,  6  Am.  &  Ene.  R.  R.  Cas.  51, 

U.S.  161;  CooleyonTorts,673;  Reading,  37  Am.  Rep.  690;  Schoheld  v.  Chicago, 

etc,  R.  Co.  V.  Ritchie,  102  Pa.  St.  425;  etc.,  R.  Co.,  114  U.  S.  615;  s.  c,  19  Am.  ,5^: 

s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  267  ;  Got-  Eng.  R.  R.  Cas.  353. 
hard  v.  Ala.  Great  Southern,  etc.,  R.  Co.,  67       1.  Hot  Hegligence,  per  se,  not  to  stop.  — 

Ala.  114;  Chicago,  etc,  R.  Co.  r.  Demick,  "With  respect  to  the  degree  of  care  with 

96  III.  42;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  which  a  person  travelling  on  a  highway 

201;  Penna.  R.  Co.  7^.  Rudel,  100  III.  603;  should  approach  a  railroad  crossing,  the 

s.  c,6  Am.  &  Eng.  R.  R.  Cas.  30;  Peoria,  court  below  was  right  in  its  instruction  to 

etc.,  R.  Co.  V,  Clayberg,  107  III.  644;  s.  c,  the  jury  that  it  is  not  in  all  cases  his  duty 

K  Am.  &  Eng.  R.  R.   Cas.  356;   Terre  to  stop  and  listen  to  ascertain  if  a  train 

na«te,etc.,  R.  Co.  v.  Clark,  73  Ind.  168;  may  be  coming    that  his  duty  in  that  re- 

«  S.C,  6Am.  &  Eng.  R.  R.  Cas.  84;  Pitts-  gard  must  depend  on  the  circumstances  of 

borgh,  etc.,  R.  Co.  v.  Martin,  82  Ind.  476;  the  case,  of  which  the  jury  are  to  judge.'*' 

s.c,8Am.&Eng.R.R.Cas.253;  Laverenz  Shaber  v.  Si.  Paul,  etc.,  R.  Co.,  28  Minn.. 

V.  C.  R.  I.,  etc.,  R.  Co.,  q6  Iowa,  6S9 ;  s.  c,  103 ;  s.  c,  2  &  Am.  &  Eng.  R.  R.  Cas.  185  ; 

6  Am.  &  Eng.  R.  R.  Cas.  274;   Funston  Garland  z/.  Chicago,  etc.,  R.  Co., 8  111.  App. 

V.Chicago,  etc,  R.  R.  Co., 61  Iowa,  452;  571 ;  Spencer  7-.  111.  Cenf  R.  Co.,  29  Iowa,. 
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look,  and  listen  be  held  negligent  when  the  circumstances  were 
such  that  an  observance  of  these  precautions  would  have  been 
unavailing  as  a  guard  against  injury.*  Hence  a  failure  to  stop, 
Jook,  and  listen  is  not  contributory  negligence  per  se?     Yet  when 


k 


5;  Dolanz^.CanalCo.,71  N.  Y.285;  Kel- 
ogg  V,  N.  Y.  Cent.  R.  Co.,  79  N.  Y.  72 ; 
Zimmerman  v,  Hannibal,  etc.,  R.  Co.,  71 
Mo.  476;  8.  c,  2  Am.  &  Eng.  R.  R.  Cas.  191 ; 
Donohue  v,  St.  Louis  R.  Co.  (Mo.  1886),  28 
Am.  &  Eng.  R.  R.  Cas.  673 :  Petty  v.  Han- 
nibal, etc,  R.  Co.  (Mo.  1886),  28  Am.  Eng. 
R.  R.  Cas.  618;  Peart  v.  Grand  Trunk  R. 
Co.,  loOnt.  App.  191 ;  s.  c,  24  Am.  &  Eng. 
R.  R.  Cas.  239;  Maryland  Cent  R.  Co.  v, 
Newbern,  62  Md.  391 ;  s.  c,  19  Am.&  Eng. 
R.  R.  Cas.  261 ;  Eileri  v.  Green  Bay  &  Minn. 
Railroad  Co.,  48  Wis.  606.  "The  plain- 
tiff was  riding  in  a  wagon,  and  did  not  stop 
iiis  horse  to  listen  for  the  cars.  The  de- 
fendant contends  that  this  fact  should,  as 
matter  of  law,  preclude  the  plaintiff  from 
recovering  in  this  action.  The  fact  is  not 
conclusive  evidence  of  negligence :  it  was 
for  the  judgment  of  the  jury  in  connection 
with  its  circumstances."  Tyler  v.  N.  Y., 
etc.,  R.  Co.,  137  Mass.  23S ;  s.  c,  19  Am. 
&  Eng.  R.  R.  Cas.  296.  See  also  Patter- 
son's Ry.  Ace.  Law,  §  176;  Terre  Haute, 
«tc.,  R.  Co.  V,  Clarlc,  73  Ind.  168;  s.  c,  6 
Am.  &  Eng.  R.  R.  Cas.  84. 

1.  FaUure  to  stop,  look,  or  listen:  When 
notKegllgent.  —  "A  person  thus  about  to 
cross  a  railroad,  to  be  free  from  negligence, 
<nust  take  such  precaution  sis  could  reason- 
ably be  expected  of  an  ordinarily  prudent 
person  under  like  circumstances.  It  is 
upon  this  reason  that  the  requirement  to 
look  and  listen  is  based.  So  far  as  the 
precaution  would  be  useless,  it  is  not  re- 
quired. Whether  reasonable  caution  was 
exercised  by  the  intestate  in  approaching, 
depended  upon  the  nature  and  extent  of 
his  knowledge  of  facts,  and  his  opportunity 
for  knowledge.  He  was  required  to  act 
like  an  ordinarily  prudent  man.  A  pru- 
dent man's  attention  may  be  diverted  so 
that  he  will  fail  to  look  and  listen,  and  the 
evidence  may  be  such  as  to  make  it  proper 
to  leave  to  the  jury  the  question  whether 
it  was  negligence  for  him  to  so  fail.  There 
inay  be  circumstances  which  excuse  the 
taking  of  the  usually  necessary  precaution 
of  looking  and  listening.    Chicago,  etc.,  R. 


Co.  V.  Hedges,  loj  Ind.  398,  406;  s.  c,  25 
Am.  &  £ng.  R.  R.  Cas.  550;  Pittsburgh, 
etc.,  R.  Co.  z/.  Martin,  82  Ind.  476;  s.  c. 


15  Am.  &  Eng.  R.  R.  Cas.  2^\\  Penna.  Co. 
■z>.  Rudcl,  100  111.  603 ;  s.  c,  o  Am.  &  Eng. 
R.  R.  Cas.  30 ;  Laverenz  v,  Chicago,  etc., 
R.  Co.,  c6  Iowa,  689;  s.  c,  6  Am.  & 
Eng.  R.  R.  Cas.  274;  Carlin  v.  Railroad 
Co.,  37  Iowa,  316;  Benton  v.  Railroad  Co., 
42  Iowa,  192;   Artz  v.  Railroad  Co.,  34 


Iowa,  153;  Smedis  v,  Brooklyn,  etc,  R. 
Co.,  ^  N.  Y.  13;  s.  c,  8  Am.  &  Eng. 
R^  R.  Cas.  445 ;  Com.  v.  Fitchburg  R.  Co., 
10  Allen  (Mass.),  189;  Craig  7^  New  York, 
etc.,  R.  Co.,  1 18  Mass.  431 ;  Webb  v.  Port- 
land, etc.,  R.  Co.,  57  Me.  117 ;  Johnson  v. 
Hudson  River  R.  Co.,  20  N.  Y.  66 ;  Con- 
tinental Imp.  Co.  V.  Stead,  95  U.  S.  161 ; 
Penna.  R.  Co.  v,  Ogier,  35  Pa.  St  60 ; 
Fordham  v,  London,  etc.,  R.  Co.,  L.  R.  3 
C.  P.  368;  Stubley  v.  London,  etc.,  R.  Co., 
L.  R.  I  Exch.  13;  French  v.  Taunton 
Branch  R.  Co.,  116  Mass.  537;  Hinckley 
V.  Cape  Cod,  etc.,  R.  Co.,  120  Mass.  21J7 ; 
Chicago,  etc,  R.  Co.  v,  Garvey,  58  111.  8^  ; 
Butler  V,  Milwaukee,  etc.,  R.  Co.,  28  Wis. 
487  ;  Terry  v,  Jewett,  78  N.  Y.  338. 

2.  Failnre  to  stop,  look,  or  listen  not 
Negligence  per  se.  This  follows  of  neces- 
sity if  the  doctrines  of  the  cases  cited  in  two 
preceding  notes  are  good  law ;  and  the  prin- 
ciples laid  down  in  them  seem  to  be  incon- 
trovertible. Nor  is  this  doctrine  at  all  in 
conflict  with  the  rule  "  That  ordinary  pru- 
dence requires  one  who  enters  upon  so 
dangerous  a  place  as  a  railroad-crossing  to 
use  his  senses,  to  listen,  to  look,  or  to  take 
some  precaution  for  the  purpose  of  ascer- 
taining whether  he  may  cross  in  safety.*' 
Ormbbee  v,  Boston,  etc,  R.  Co.,  14  R.  I. 
102 ;  s.  c ,  51  Am.  Rep.  354,  355,  and  cases 
cited.  There  is  no  doubt  that  where  it 
appears  beyond  controversy  that  a  failure 
to  stop,  look,  or  listen  was  a  proximate 
cause  of  an  injury,  the  courts  will  hold 
such  failure  contributory  negligence,  as  a 
matter  of  law.  Schofleld  v.  Railroad  Co., 
114  U.  S.  61^;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  353;  Hixson  v.  St  Louis,  etc.,  R.  Co., 
80  Mo.  335.  But  this  is  a  very  different 
matter  from  holding  a  failure  to  stop,  look, 
or  listen  negligence /^r  se  sufficient  to  bar 
a  recovery.  In  the  one  line  of  cases  it  is 
properly  held  that  a  failure  to  stop,  look, 
or  listen  was  negligence,  <u-  a  matter  of  law  ^ 
upon  the  undisputed  facts,  because  ordi- 
nary care  required  the  precaution,  and  the 
failure  to  take  it  was  a  proximate  cause  of 
the  injury  that  followed.  In  other  words, 
there  is  a  difference  between  negligence  per 
se,  without  regard  to  the  surrounding  cir- 
cumstances, and  negligence  as  a  matter  of 
law,  in  view  of  all  the  circumstances.  And 
it  will  be  noticed  that  in  most,  if  not  aK,  ^ 
the  cases,  including  those  in  Pennsylvania, 
where  the  doctrine  that  it  is  negligence  per 
se  not  to  stop,  look,  and  listen,  is  enunci- 
ated, the  facts  were  such  that  the  court 
would  have  been  justified  in  holding  that 
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the  facts  are  undisputed,  and  it  appears  that  a  failure  to  stop,  look, 
or  listen  proximately  contributed  to  an  injury  which  would  other- 
wise have  been  avoided,  such  failure  should  be  held  contributory 
negligence  as  a  matter  of  law.*  But  if  the  facts  are  disputed,  or 
it  is  doubtful  whether,  under  the  circumstances,  the  failure  to  stop, 
look,  or  listen  was  negligence  proximately  contributing  to  the 
injury,  the  question  of  a  failure  to  use  ordinary  care,  and  of  the 
effect  of  a  failure  to  stop,  look,  or  listen,  should  be  left  to  the  jury.* 


there  had  been  contributory  negligence  as 
matter  of  law,  because  the  failure  to  stop, 
look,  or  listen  had  been  a  proximate  cause 
of  the  injury,  which  would  have  been 
avoided  by  ordinary  care.  See  Patterson's 
Ry.  Ace.  Law,  §  175. 

1.  Sat  such  Faiinre  may  be  Negligent 
as  a  Matter  of  Law.—  "  Negligence  of  the 
company's  employes  in  these  particulars 
was  no  excuse  for  negligence  on  her  part. 
She  was  bound  to  listen  and  look  before 
attempting  to  cross  the  railroad  track,  in 
order  to  avoid  an  approaching  train,  and 
not  to  walk  carelesslv  into  the  place  of 
possible  danger.  Haa  she  used  her  senses, 
she  could  not  have  failed  both  to  hear  and 
to  see  the  train  which  was  coming.  If  she 
omitted  to  use  them,  and  walked  thought- 
lessly upon  the  track,  she  was  guilty  of  cul- 
pable negligence,  and  so  far  contributed  to 
her  injuries  as  to  deprive  her  of  any  right 
to  complain  of  others.  If,  using  them,  she 
saw  the  train  coming,  and  yet  undertook  to 
cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  Wos  injured,  the  conse- 
quences of  her  mistake  and  temerity  cannot 
be  cast  upon  the  defendant.  No  railroad 
company  can  be  held  for  a  failure  of  ex- 
periments of  that  kind.  If  one  chooses,  in 
Auch  a  position,  to  take  risks,  he  must  bear 
the  possible  consequences  of  failure." 
Chicago  &  Rock  Island,  etc.,  R.  Co.  v.  Hous- 
ton, 95  U.  S-  697 ;  Schofield  v,  Chicago, 
etc,  R.  Co.,  114  U.  S.  615;  s.  c,  19  Am. 
k  Eng.  R.  R.  Cas.  353;  Baltimore,  etc., 
R.  Co.f.  Hobbs  (Md  1884),  19  Am.  &  Eng. 
R.  R.  Cas.,  337  ;  Mynning  v,  Detroit,  etc., 
R.  Co.  (Mich.  1887),  28  Am.  &  Eng.  R.  R. 
Cas.  667;  Harris  v,  Minneapolis,  etc.,  R. 
Ca  (Minn.  1887),  33  N.  W.  Rep.  12 ;  Brown 
p.  Milwaukee,  etc.,  R.  Co.,  22  Minn.  165; 
Baltimore,  etc,  R.  Co.  v,  Mali  (Md.  1886), 
28  Am.  &  Eng.  R.  R.  Cas.  628;  State  v. 
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B.  &  O.  R.  Co.,  58  Md.  482;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  409 ;  Hixson  v.  St. 
Louis,  etc,  R.  Co.,  80  Mo.  335 ;  Zimmer- 


man V.  Hannibal,  etc.,  R.  Co.,  71  Mo.  476 ; 
s.  c  2  Am.  &  Eng.  R.  R.  Cas.  191 ;  Turner 
T'.  Hannibal,  etc.,  R.  Co.,  74  Mo.  603 ;  s.  c, 
6  Am.  &  Eng.  R.  R.  Cas.  58 ;  Henze  v.  St. 
Louis,  etc,  R.  Co.,  71  Mo.  636;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  212 ;  Taylor  v.  Mo. 
Pac  R.  Co.,  86  Mo.  467  ;  Terre  Haute,  etc., 
R.  Co.  V,  Clark,  73  Ind.  16S ;  s.  c,  6  Am.  & 


Eng.  R.  R.  Cas.  84;  Tolman  v.  Syracuse, 
etc.,  R.  Co.,  98  N.  Y.  198 ;  s.  c,  23  Am. 
&  Eng.  R,  R.  Cas.  313,  50  Am.  Rep.  649; 
Union  Pac.  R.  Co.  v.  Adam.s,  33  Kan.  427 ; 
s.  c.,  19  Am.  &  Eng.  R.  R.  Cas.  376;  Schae- 
fert  V,  Chicago,  etc,  R.  Co.,  62  Iowa,  624; 
8.  c,  14  Am.  &  Eng.  R.  R.  Cas,  696 ;  Pence 
7/.  Chicago,  etc,  R.  Co.,  63  Iowa,  746;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  366;  TuUy  v, 
Fitchburg  R.  Co.,  134  Mass.  499;  s,  c,  14 
Am.  &  Eng.  R.  R.  Cas.  682;  Kellcy  v. 
Hannibal,  etc.,  R.  Co.,  75  Mo.  138;  s.  c, 

13  Am.  &  Eng.  R.  R.  Cas.  638  ;  Powell  v. 
Mo.  Pac.  R.  Co ,  76  Mo.  80;  s.  c,  8  Am. 
&  Eng.  R.  R.  Cas,  467 ;  Abbett  v,  Chicago, 
etc.,  R.  Co.,  30  Minn.  4i82;  Haus  v.  Grand 
Rapids,  etc.,  R.  Co.,  47  Mich.  401 ;  s.  c, 
8  Am.  &  Eng.  R.  R.  Cas.  268;  Kelly  v. 
Penn.,  etc,  R.  Co,  (Pa.),8  Atl.  Rep.  856; 
Merkle  v.  N.  Y.,  etc,  R.  Co.,  49  N.  J.  473; 
Fox  z\  Mo.  Pac.  R.  Co.,  85  Mo.  679 ;  Hous- 
ton, etc,  R.  Co.  V,  Richards,  59  Tex.  373; 
s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  70;  Pcnna. 
Co.  V.  Movel,  40  Ohio  St.  338 ;  Rogstad  v. 
St.  Paul,  etc,  R.  Co.,  31  Minn.  208  ;  s.  c, 

14  Am.  8c  Eng.  R.  R.  (Jas.  648;  Flemming 
V,  Western  Pacific  R.  Co.,  49  Cal.  253; 
Cleveland,  etc,  R,  Co.  v.  Elliott,  28  Ohio 
St.  340. 

2.  The  Question  generally  for  the  Jury. — 
Thus  the  supreme  court  of  Ohio  say, 
"Again,  failure  to  look  or  listen  for  an 
approaching  train,  though  such  failure  may 
contribute  to  the  injury,  cannot,  under  all 
circumstances,  be  regarded  as  negligence. 
.  .  .  When,  therefore,  a  person  about  to 
cross  a  railroad  track  under  a  given  state 
of  circumstances,  exercises  that  degree  and 
amount  of  care  which  prudent  persons  usu- 
ally exercise  under  like  circumstances,  he 
is  without  fault.  In  other  words,  when 
the  circumstances  are  such  that  prudent 
persons  would  not  ordinarily  look  or  listen 
for  an  approaching  train,  there  is  no  negli- 
gence in  omitting  to  look  or  listen.  If  this 
be  correct,  it  is  plain,  as  a  general  rule, 
that  whether  contributory  negligence  ex- 
isted or  not,  is  a  mixed  question  of  law  and 
fact ;  that  is  to  say,  a  fact  for  the  jury  to 
find  from  such  testimony  as  the  law  regards 
competent  to  prove  it,  and  to  be  found  in 
accordance  with  such  rules  as  the  court 
may  give  to  the  jury  for  their  guidance. 
Cleveland,  etc.,   R.  Co.  v.  Crawford,  24 
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The  traveller,  however,  is  rigidly  required  to  do  all  that  care  and 
prudence  would  dictate  to  avoid  injury ;  and  the  greater  the  danger, 
the  greater  the  care  that  must  be  e^^ercised  to  avoid  it.*  And 
where,  because  of  physical  infirmities,  darkness,  snow,  fog,  the 
inclemency  of  the  weather,  buildings,  or  other  obstructions  and 
hindrances,  it  is  more  than  usually  difficult  to  see  or  hear,  greater 
precautions  must  be  taken  to  avoid  injury  than  wouW  otherwise 
.  be  necessary ;  and,  under  such  circumstances,  there  can  be  no 
excuse  for  a  failure  to  adopt  such  reasonable  precautions  as  would 
probably  have  prevented  the  injury.*  Nor  will  a  failure  upon  the 
part  of  the  railway  company  to  give  warnings  or  take  precautions 
required  by  statute,  excuse  a  want  of  ordinary  care,  upon  the  part 
of  a  traveller  at  a  highway  crossing,  which  directly  contributes  to 
his  injur}'.'  But  if  the  company  be^ guilty  of  conduct  that  would 
render  the  statutory  warnings  unavailing,  and  a  traveller  be  injured 
in  consequence,  when  he  would  otherwise  have  escaped  injury, 
the  misconduct  of  the  company  is  the  sole  proximate  cause  of  the 
injury.*     So  a  person  injured  upon  a  highway  railway  crossing 


Ohio  St.  631  \  s,  c,  15  Am.  Rep.  633; 
Petty  z/.  Hannibal,  etc.,  R.  Co.  (Mo.  i886)» 
28  Am.  &  Ene.  R.  R.  Cas.  618 ;  Hatha- 
way V,  East  Tenn.,  etc.,  R.  Co.,  29  Fed. 
Rep.  4891  Greauy  7'.  Long  Island  R.  Co.. 
lof  N.  Y.  419;  s.  c,  24  Am.  &  FIng.  R.  R. 
Cas.  473;  Penna.  R.  Co.  ?'.  Garvey,  loS 
Pa.  St.  369;  Drain  J/.  St.  Louis,  etc.,  K.  Co., 
86  Mo.  574;  Lincoln  v.  Gillilan,  iS  Neb. 
114  ;  Johnson  z/.  Mo.  Pac.  R.  Co.,  18  Neb. 
690 ;  Palmer  v.  Detroit,  etc.,  R.  Co.,  56 
Mich.  I ;  Ferguson  v.  Wisconsin,  etc.,  K. 
Co.,  63  Wis.  145;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  285;  Orange,  etc.,  H.  R.  Co.  v. 
Ward,  47  N.  J.  L.  560;  Leavitt  v.  Chicago, 
etc.,  R.  Co,,  ^  Wis.  228;  Tyler  7.  N.  Y., 
etc.  R.  Co.,  137  Mass.  278;  s.  c,  19  Am. 
iSc  Eng.  R.  R.  Cas.  276;  Hutchinson  v.  St. 
Paul,  etc.,  R.  Co..  32  Minn.  398;  s.  c.  19 
Am.  &  Eng.  R.  R  Cas.  280;  Copley  v. 
New  Haven, etc, R.  Co.,  136 Mass.  6;  s.c., 
19  Am.  &  Eng.  R.  R.  Cas.  372;  Scott  v, 
Wilmington, etc.,  R.  Co.  (\.  Car.  1887),  2 
S.  E.  Rep.  151  ;Louckse'.  Chicago,  etc.,  R. 


Co.,  31  Minn.  526;  9.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  30 J :  Nehrbas  «/.  Central  Pacific 
R.  Co.,  62CaI.  320;  s.  c,  14  Am.  &  Eng. 
R.  R.  Cas.  670;  Funston  v.  Chicago,  etc., 
R.  Co.,  61  Iowa,  452  ;  s.  c,  14  Am.  &  Eng. 
R.  R.  Cas.  640;  Siackus  v,  N.  Y.  Central, 
etc.,  R.  Co.,  79  N.  Y.  464 ;  Detroit,  etc.,  R. 
Co.  V.  Van  Steinburg.  17  Mich.  99;  Beisie- 
gel  V,  N.  Y.,  etc..  R.  Co.,  34  N.  V.  622. 

1.  Thd  greater  the  Danger,  the  greater 
the  Care.  —  Baltimore,  etc.,  R.  Co.,  -j, 
Whitacre,  3^  Ohio  St.  627. 

2.  Vnoanal  Difficoltiee  reqidre  TT&nBnal 
Precautions.  —  Nicholson  v.  Erie  R.  Co., 
41  N.  Y.  525;  Hanover  R.  Co.  v.  Covle.  S5 
Pa.  St.  39!6;  Rothc  p.  Milwaukee,  eic,  k. 


Co.,  21  Wis.  256;  Butterfield  v.  Western 
R.  Co..  10  Allen  (Mass.),  532;  Elkins  v. 
Boston,  etc.,  R.  Co.,  lie  Mass.  190;  Chi> 
cago,  etc.,  R.  Co.  v.  Still,  19  III.  499 ; 
Steves  V.  Oswego,  etc.,  R.  Co..  18  N.  V. 
422;  111.  etc,  R.  Co.  ?'.  Ebert,  74  III. 
399 ;  Penna.  R.  Co.  v,  Werner,  89  Pa.  St. 
59;  Roithe  V,  Milwaukee,  etc.,  R.  Co.,  21 
Wis.  258;  Sheffield  v,  Rochester,  ctc^  R. 
Co.,  21  Barb.  (N.  Y.)  339;  Penna.  R.  Co.  7 . 
Maryland,  61  Md.  108;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  326. 

3.  Failure  of  Company  to  give  Statutory 
SignalB.  —  Stepp  z/.  Chicago,  etc.,  R.  Co., 
85  Mo.  225;  Williams  v,  Chicago,  etc.,  R. 
Co.,  64  Wis.  1 5  8.  c,  2^  Am.  &  Eng.  R.  R. 
Cas.  274,  where  it  is  held  that  although 
♦*  the  whistle  is  not  blown,  nor  the  bell  rung, 
on  the  locomotive  before  crossing  the  high- 
way, as  required  by  statute,  the  railroad 
company  is  not  liable  for  an  injury  result- 
ing from  a  collision  at  such  a  crossing  if 
the  negligence  of  the  person  injured  con- 
tributed thereto."  Wabash,  etc.,  R.  Co.  v, 
Wallace,  no  111.  114;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  359;  Houston,  etc.,  R.  Co. 
V,  Nixon,  52  Tex.  19;  Cleveland  &  Colum- 
bus, etc.,  R.  Co.  V,  Elliott,  28  Ohio  St.  340; 
Shaw  «\ Jewett,  86  N.  Y.616;  sc,  6  Am. 
&  Eng.  K.  R.  Cas.  ill ;  Hinckley  v.  Cape 
Cod  R.  Co.,  120  Mass.  257. 

4.  Statntorj  Wamingi  rendered  TTaaTail- 
ing. — **  It  is  negligence  in  a  railroad  com- 
pany to  run  trains  so  near  together  at  a 
highway  crossing  as  to  make  the  statutory 
signals  unavailing  to  warn  travellers  on  the 
highway ;  '*  and  where  an  injury  follows,  that 
would  probably  have  been  avoided  had  not 
the  tram  been  so  run.  —  that  is,  when  it  ap- 
]>ears  that  the  plaintiff  e.vercised  such  care 
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can  recover,  in  spite  of  his  own  negligence,  if  the  injury  was  in- 
flicted upon  him  wilfully.*  And  notwithstanding  negligence  upon 
the  part  of  the  person  injured,  he  may  recover  it  the  railway 
company,  after  such  negligence  occurred,  could,  by  the  exercise  of 
ordinary  care,  have  discovered  it  in  time  to  have  avoided  inflictin^j 
the  injury.*  So  if  a  railway  company,  by  its  servants,  invites  or 
directs  a  traveller  to  cross,  he  has  a  right  to  presume  that  the 
company's  agent  knows  what  the  company's  conduct  will  be,  and 
is  not  guilty  of  contributory  negligence  in  obeying,  even  though 
a  train  be  approaching.*  Yet  this  presumption  will  not  avail  him 
when  it  would  have  been  apparent  to  an  ordinarily  prudent  man 
that  an  injury  would  certainly  follow  an  attempt  to  cross;*  and 
if,  with  full  knowledge  of  the  near  approach  of  a  train,  a  traveller 
attempts  to  cross  in  advance  of  it,  and  merely  miscalculates  his 
ability  to  do  so  in  safety,  thefe  can  be  no  recovery  for  a  resulting 
injury.*  But  there  are  cases  where  it  is  not  negligence,  as  a 
matter  of  law,  to  attempt  to  cross  in  front  of  an  advancing  train.® 

as  Goold  have  avoided  the  injury,  had  the 
signals  availed  to  warn  him  ot  danger,  —  a 
recovery  may  be  sustained.  Chicago,  etc., 
R.  Co.  V.  Boggs,  loi  Ind.  522 ;  s.  c,  23  Am. 


&  Eog.  R.  K.  Cas.  282,  51  Am.  Rep.  761. 
See  also  N.  Y.,  etc.,  R.  Co.  v.  Randel,  47 
N.  J.  L.  144 ;  s.  c.,  23  Am.  &  Eng.  R.  R.  Cas. 
308;  Shaber  v,  St.  Paul,  etc.,  R.  Co^  28 
Minn.  103 ;  s.  c ,  2  Am.  &  Eng.  R.  R.  Cas. 
i8t ;  Leonard  v,  N.  Y.,  etc.,  R.  Co.,  42  N.  Y. 
Super.  Ct.  225;  Powell  f.  N.  Y,  etc.,  R. 
Cc  22  Hun  (N.  Y.),  56 ;  Beisicgel  v.  N.  Y. 
Cent  R.  Co.,  34  N.  Y.  622 ;  Casey  v.  N.  Y., 
etc,  R.  Co.,  78  N.  Y.  518 ;  N.  J.,  etc.,  R.  Co. 
V.  West,  32  N.  J.  L.  91.  See  Penna,  R.  Co. 
:'.  Fortney,  90  Pa.  St.  323 ;  s.  c,  i  Am.  & 
Eng.  R.  R.  Cas.  128. 

1.  Injury  wilfoL  —  Terre  Haute,  etc.,  R. 
Co.  V.  Graham,  95  Ind.  286;  s.  c.  12  Am. 
&  Eng.  R.  R.  Cas.  77  ;  Carter  v,  Louisville, 
etc,  K.  Co.,  98  Ind.  552;  s.  c,  22  Am.  & 
Eng.  R.  R,  Cas.  360;  Louisville,  etc.,  R. 
Co.  V,  Schmidt,  106  Ind.  73;  Penna.  R.  Co. 
T'.  Sinclair,  62  Ind.  301. 

2.  FLaintiff's  Kegligonoa  remote. — 
^Counsel  indulge  in  a  criticism  of  the  cases 
in  which  this  court  has  held  that,  if  negli- 
gence of  the  defendant  which  contributed 
directly  to  cause  the  injurj^  occurred  after 
the  danger  in  which  the  injured  party  had 
placed  himself  by  his  own  negligence,  was 
or  by  the  exercise  of  reasonable  care  might 
have  been  discovered  by  the  defendant  in 
time  to  have  averted  the  injury,  then  the  de- 
fendant is  liable,  however  gross  the  negli- 
gence of  the  injured  party  may  have  been 
in  placing  himself  in  such  a  position  of  dan- 
ger. Such  is  the  well-established  doctrine 
of  this  court."  Donohue  v,  St.  Louis,  etc., 
R.  Co.  (Ma  1886J,  28  Am.  &  Eng.  R.  R. 
Cas.  673;  Werner  v.  Citizen's  R.  Co.,  81 
Mo.  374;  Kelly  V.  Hannibal,  etc.,  R.  Co.,  75 
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Mo.  138;  s.  c,  13  Am.  &  Eng.  R.  R.  Ca.s. 
638;  Frick  V,  St.  Louis,  etc.,  R.  Co.,  75  Mo. 

)5 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  280 ; 

eim  V,  Union  R.  (Mo.  1887),  2  S.  W.  Rep. 
427 :  Little  Rock,  etc.,  R.  Co.  r.  Cavanesev 
(Ark.  1886),  2  S.  W.  Rep.  505;  St.  Louis', 
etc.,  R.  Co. V.  Monday  (Ark.  1887), 4  S.  W. 
Rep.  782 ;  Maher  v.  Atlantic,  etc.,  R.  Co., 
64  Mo.  267 ;  Harlan  z/.  St.  Louis,  etc.,  R. 
Co.,  65  Mo.  22 ;  Adams  v,  Hannibal,  etc., 
R.  Co.,  74  Mo.  553 ;  s.  c,  7  Am.  &  Eng.  R. 
R.  Cas.  414;  Morris  v,  Chicago,  etc.,  R. 
Co.,  4^  Iowa,  29;  Chicago,  etc.,  R.  Co.  :. 
Hogarth,  38  111.  370. 

8.  Invitation  to  Cross.  —  Sweeney  v.  Old 
Colony  R. Co.,  10  Allen  (Mass.), 3^;  Peck 
z/.  Micnigan,  etc.,  R.  Co.  (Mich.  1885),  19 
Am.  &  Eng.  R.  R.  Cas.  257  ;  Phila.,  etc.,  R. 
Co.  V,  Killips,  88  Pa.  St.  405 ;  Wheelock  r . 
Boston,  etc.,  R.  Co.,  195  Mass.  203 ;  Ernst 
V,  Hudson  River  R.  Co.,  35  N.  Y.  9 ;  s.  c, 
39  N.  Y.  61 ;  Dolan  v.  Delaware,  etc.,  Co., 
71  N.  Y.  285;  Sharpe  v.  Glushing,  96  N.  V. 
676;  8.  c,  19  Am.  &.  Eng.  R.  R.  Cas.  372 ; 
Bayley  v.  Eastern  R.  Co.,  125  Mass.  62: 
Borst  V,  Lake  Shore,  etc.,  R.  Co,  4  Hun 
(N.Y.),346. 

4.  Chicago,  etc.,  R.  Co.  v.  Spring,  13 
111.  (app.)  174. 

5.  Croanng  in  Front  of  Approaching  Train. 
—  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind. 
335;  s.  c,  5  Am.  Rep.  201 ;  Chicago,  etc., 
K.  Co.  V.  Fears,  53  111.  115;  Schwartz  v. 
Hudson  River,  etc.,  R.  Co.,  4  Robt.  (N.  Y.) 
347. 

6.  It  is  not  always  Negligent  to  do  so.  — 
Detroit  &  Milwaukee,  etc.,  R.  Co.  -/.  Van 
Steinburg,  17  Mich.  99;  Langhoff  r.  Mil- 
waukee, etc.,  R.  Co.,  19  Wis.  489 ;  Aaron  r-. 
Second  Ave.  R.  Co.,  2  Daley  (N.  Y.),  127  ; 
Baxter  v.  Second  Ave.  R.  Co.,  30  Howard's 
Pr.  (N.  Y.)  219;  s.  c,  3  Robt.  (N.  Y.)  510. 
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It  has  been  held  that  negligence  upon  the  part  of  the  person 
injured  will  be  presumed  from  the  mere  fact  of  injury  at  a  railway 
crossing ;  *  and  it  has  been  held,  that,  in  the  absence  of  evidence 
of  his  negligence,  the  presumption  that  the  injured  person  exer- 
cised care  will  prevail.*  This  conflict  seems  to  arise  from  the 
different  rules  prevailing  as  to  the  burden  of  proof  being  upon 
plaintiff  or  defendant  in  cases  where  contributory  negligence  is  an 
issue.^     But  the  true  rule  is,  that  there  is  no  presumption  either 


1.  Fresiunptlon  of  Kegligence.  —  In  a  re- 
cent case  in  Indiana  this  doctrine  was  car- 
ried to  the  extent  of  holding  that  where  a 
person  was  killed  upon  a  railwav  crossing, 
and  it  was  not  afnrmatively  shown  that 
he  had  been  free  from  negligence,  the 
presumption  would  be,  that  he  had  been 
guilty  of  contributory  negligence,  and  con- 
sequently that  no  recovery  could  be  had, 
even  though  there  was  evidence  of  negli- 
gence upon  the  part  of  the  railroad  com- 
pany, and  no  evidence  of  negligence  on  the 
part  of  the  deceased.  In  the  course  of 
the  opinion  Mitchell^  y,  said,  "It  will  not 
do  to  say,  however,  as  the  instruction  in 
effect  does,  that  if  the  plaintiff  can  show 
the  defendant's  negligence  and  his  injury, 
he  may  leave  his  own  conduct  to  conjec- 
ture, and  recover.  He  must  show  the  facts, 
— ^"as  well  those  which  relate  to  his  share 
in  the  transaction  as  those  which  relate  to 
the  defendant's ;  and  if,  upon  the  whole  case, 
an  inference  of  negligence  arises  against 
the  defendant,  and  of  due  care  on  his  part, 
he  may  recover.  The  fact  that  a  person 
travellmg  on  a  highway  comes  in  collision 
with  a  train  on  a  railway  crossing,  is  of 
itself  sufficient  to  suggest  a  presumption 
of  contributory  negligence  against  him  in 
a  suit  for  compensation."  And  in  accord- 
ance with  this  doctrine  an  instruction  was 
held  erroneous  that  stated  the  law  to  be, 
that  if  negligence  of  the  defendant  was 
proved,  and  no  contributory  negligence,  or 
ground  for  inferring  it,  shown  by  the  evi- 
dence, that  plaintiff  had  sufficiently  shown 
the  deceased  free  from  fault,  and  that  "in 
the  absence  of  circumstances  to  show  or 
suggest  it,  there  is  no  presumption  of  con- 
tributory negligence."  Ind.,  etc.,  R.  Co.  v. 
Greene,  io6  Ind.  279;  s.  c,  25  Am.  &  Eng. 
R.  R.  Cas.  322,  55  Am.  Rep.  7^6. 

So  it  has  been  held  in  Maine :  "  In  an 
action  for  the  death  of  a  traveller  on  a 
highway  at  a  railway  crossing,  there  is  no 
presumption  that  he  used  due  care,  and 
evidence  as  to  his  character  and  liabits 
of  carefulness  is  incompetent."  Chase  v. 
Maine,  etc.,  R.  Co.,  77  Me.  62 ;  s.  c,  19 
Am.  &.  Eng.  R.  R.  Cas.  356,  52  Am.  Rep. 
744;  State  V,  Maine,  etc.,  R.  Co.,  76  Me. 
357 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  312, 
49  Am.  Rep.  622. 

2.  Prwnmption  of  Due  Care.  —  Thus,  in 


Pennsylvania,  where  the  "  Stop,  look,  and 
listen,"  doctrine  is  applied  most  rigidly,  it 
is  held  that  it  is  not  incumbent  on  the 
plaintiff  to  show  affirmatively  that  the 
decedent,  killed  upon  a  railway  crossing, 
stopped,  looked,  and  listened,  before  at- 
tempting to  cross  the  track.  In  a  recent 
case  of  this  character,  the  Supreme  Court 
of  Pennsylvania  says,  "The  common-law 
presumption  is  that  every  one  does  his  duty, 
until  the  contrary  is  proved;  and  in  the 
absence  of  all  evidence  on  the  subject,  the 
presumption  is,  that  the  decedent  observed 
the  precautions  which  the  law  prescribed. 
In  the  case  at  bar  no  witness  was  called 
who  saw  the  occurrence;  there  is  no  evi- 
dence whatever,  whether,  in  fact,  the  dece- 
dent did  stop  and  look  and  listen ;  the  pre- 
sumption is  that  he  did ;  proof  of  that  fact 
was  no  part  of  plaintifTs  case.  The  pre- 
sumption is  of  fact  merely,  and  may  be 
rebutted ;  but  we  are  without  evidence  on 
the  subject.  All  that  we  have  is,  that,  as 
he  came  upon  the  railroad,  he  was  struck 
down  by  the  locomotive."  And  it  was  held 
that  a  recovery  could  be  sustained.  Schuni 
7'.  Penna.,  etc.,  R.  Co.,  107  Pa.  St  8 ;  s.  c, 
J2  Am.  Rep.  468;  Penna.,  etc.,  R.  Co.  v. 
Weber,  76  Pa.  St.  157;  s.  c,  18  Am.  Rep. 
407.  See  also  Buesching  f.  Gas  Co.,  73 
Mo.  219;  s.  c,  39  Am.  Rep.  503;  Petty  7k 
Hannibal,  etc.,  R.  Co.  (Mo.  iSfe),  28  Am. 
&  Eng.  R.  R.  Cas.  618,  626. 

And  it  has  been  held  that  a  jury  may 
infer  due  care,  and  the  absence  of  contribu- 
tory negligence,  on  the  part  of  a  deceased 
person,  from  the  general  and  well-known 
disposition  of  mankind  to  take  care  of 
themselves,  and  keep  out  of  danger. 
Northern  Cent.  R.  Co.  v.  State,  31  Md. 
ZVl  5  Johnson  v.  Hudson  River  R.  Co.,  20 
N.  Y.  65;  Gay  v.  Winter,  34  Cal.  153; 
Lehigh  Valley  R.  Co.  v.  Hall,  61  Pa.  St. 
361. 

3.  Whenoe  this  Conflict.  —  Buesching  v. 
Gas  Co.,  73  Mo.  219 ;  s.  c,  39  Am.  Rep.  50^ ; 
Petty  V.  Hannibal,  etc.,  R.  Co.  (Mo.  ifeo), 
28  Am.  &  Eng.  R.  R.  Cas.  618,  626; 
Indiana,  etc.,  R.  Co.  v.  Greene,  ig6  Ind. 
279;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas,  322, 
55  Am.  Rep.  736 ;  Little  Rock,  etc.,  R.  Co. 
V.  Ubanks  (Ark.),  3  S.  W.  Rep.  808;  Cin- 
cinnati, etc.,  R.  Co.  V,  Butler,  103  Ind.  31 : 
s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  262.    And 
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way ;  and  when  negligence  on  the  part  of  the  railway  company 
sufficient  to  account  for  the  injury  has  been  shown,  and  there  is 
no  evidence  of  contributory  fault,  the  burden  of  the  issue  should 

shift,  and  plaintiff  be  entitled  to  recover,  unless  contributory  neg- 
ligence be  affirmatively  proved,  the  principle  being  that  a  sufficient 
cause  having  been   shown,  and   no   intervening   efficient   cause 

appearing,  the  negligence  of  the  company  should  be  held  the  sole 

proximate  cause  of  the  injury.*  As  the  mere  fact  of  the  injury 

see  Glasscock  v.  Central  Pacific  R.  Co.  Louisville,  etc.,  R.  Co.  v,  Goetz,  79  Ky. 

(Gal.  1887),  14  Pacific  Rep.  ^iS,  and  note  442;  s.  c,  14  Am.  &  £ng.  R.  R.  Cas.  627, 

on  the  various  branches  of  this  subject.  42  Am.  Rep.  227. 

1.  The  True  Bole:  No  Pretnmption  Either  So  the  doctrine  of  the  text,  that  when  an 

Way. — **  In  cases  where  surh  issues  are  efficient,  adequate  cause  appears,  it  must 

made,  the  question  of  contributory  negli-  be  held  the  sole  proximate  cause  in  the 

gence  on  the  part  of  plaintiff  or  his  intestate,  absence  of  evidence  or  any  other,  is  easily 

and  of  negligence  on  the  part  of  defendant,  supported.    Thus,  "An  emcient,  adequate 

caasing  the  injury  complained  of,  should  be  cause  being  found  must  be  deemed  the 

considered  and  determined  upon  the  same  true  cause,  unless  some  other  cause,  not 

principles  and  by  the  same  rules  exactly,  incidental  to  it,  but  independent  of  it,  is 

There  is  no  presumptiott  of  negligence  as  shown  to  have  intervened  between  it  and 

against  either  party y  except  suck  as  arises  the  result."    Adams  v.  Young,  44  Ohio  St. 

upon  the  facts  proved,    Indeedythe  presump*  80;  s.  c,  58  Am.  Rep.  789;   Kellogg  v, 

turn  of  law  is^  that  neUher party  was  guilty  Chicago,  etc.,  R.  Co.,  26  Wis.  223;  s.  c, 

if  negligence;  and  such  presumption  must  7  Am.  Hep.  69. 

prevail  until  orvercome  by  proofP    Clcve-  In  Milwaukee,  etc.,  R.  Co.  v,  Kellogg, 

land,  etc.,  R.  Co.  v,  Crawford,  24  Ohio  St.  94  U.  S.  469,  it  was  said,  "  Where  there  is 

631 ;  s.  c  15  Am.  Rep.  63^.  no  intermediate,  efficient  cause,  the  original 

*'But  it  is  urged  that,  masmuch  as  no  wrong  must  be  considered  as  reaching  to 

witness  testifies  that  the  intestate  looked  effect  and  proximate  to  it.    In  such  cases 

to  see,  or  listened  to  hear,  if  defendant's  it  is  necessary  to  determine  the  proximate 

train  was  approaching,  it  must  be  assumed  cause  of  the  injury  or  death ;  and  defend- 

that  he  did  not,  and  that  such  omission  ant*8  negligence  once  established,  and  no 

was  negligence  on  his  part.    We  know  of  other  proximate  cause  being  shown,  such 

no  such  rule.    While  it  is  true  that  a  trav-  negligence  should  be  held  the  sole  proxi- 

dlcr,  on  approaching  a  railroad  crossing,  mate  cause.'*    Ins.  Co.  v,  Tweed,  7  Wall. 

is  bound  to  look  and  listen  for  an  approach-  (U.  S.)  44;  Scheifer  v.  Washington,  etc., 

ing  train  before  undertaking  to  cross,  it  is  R.  Co.,  105  U.  S.  251 ;  s.  c,  8  Am.  &  Eng. 

only  where  it  appears  from  the  evidence  R.  R.  Cas.  61.    See  also  Cooley  on  Torts, 

that  he  might  have  seen  had  he  looked,  or  664 ;  Penna.  Co.  v.  Marshall,  1 19  111.  399; 

might  have  heard  had  he  listened,  that  the  Gulf,  etc.,  R.  Co.  v,  Rediker  (Tex.  iS$6), 

jury  is  authorized  to  find  that  he  did  not  2  S.  W.  Rep.  513;  Gugenheim  v.  Lake 

look,  or  did  not  listen.**    Smedis  v.  Brook-  Shore,  etc.,  R.  Co.  (Mich.  1887).  9  Western 

lyn,  etc.,  R.  Co.,  88  N.  Y. ;  s.  c,  8  Am.  &  Rep.  906;  s.  c,  33  N.  W.  Rep.  161  •  s.  c. 

Eng.  R.  R.  Cas.  445.  (first  trial),  57  Mich.  488. 

**When  the  plaintiff  shows  negligence  In  a  recent  IlUnois  case  the  doctrine  stated 

on  the  part  of  defendant,  and  there  IS  noih-  in  the  text  seems  to  have  been  directly 

ing  to  miply  that  the  plaintiff  brought  on  declared.    It  was  there  held  that  at  the 

the  injury  by  his  own  negligence,  then  the  conclusion  of  plaintiff's  evidence  it  would 

burden  of  proof  is  on  the  defendant  to  have  been  proper  to  have  non-suited  the 

show  that  plaintiff   was  guilty  of    negli-  igtlzinrMif  because  no  evidence  had  been  given 

gence."    Cassidy  t^.  Angell,  12  R.  I.  447  ;  of  negligence  upon  the  part  of  the  defendant, 

s.  c,  34  Am.  Rep.  690.  but  fkctt  when  it  appeared  from  the  evidence 

"While  those    on    the    highway  when  given  for  defendant  that  it  had  been  guilty 

about  crossing  a  railroad  track,  must  ex-  of  negligence^  a  recovery  could  be  susiaitied 

crcise  proper  diligence  and  care  with  ref-  without  direct  proof  that  the  deceased  was 

erence  to  their  own  safety,  where  there  is  free  from  fault,     Chicago,  etc,  R.  Co.  v, 

an  absence  of  evidence  as  to  the  care  ex-  Carey,  115  111.  115;  s.  c,  2  West  Rep.  77; 

erased  by  the  party  injured,  as  in  this  case,  Raymond  v.  Burlington,  etc.,  R.  Co.,  05 

it  is  not  to  be  presumed  that  the  deceased  Iowa,  152 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas. 

recklessly  and  carelessly  imperilled  his  own  217;  Phila.,  etc.,  R.  Co.  v.  Boyer,  97  Pa. 

life,  or  entered  upon  the  track  cf  the  rail-  St.  91 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  172  ; 

road  knowing  of  the  train's  approach."  Savannah,  etc.,  R.  Co.  v»  Barber,  71  Ga. 
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raises  no  presumption  that  the  railway  company  was  negligent,  it 
certainly  should  not  raise  one  that  the  injured  person  was.^  The 
rules  here  laid  down,  like  most  other  doctrines  of  the  law  of  neg- 
ligence, are  founded  upon  the  care  to  be  expected  of  a  careful 
and  prudent  man  under  such  circumstances,  and,  in  accord  with 
principles  already  stated,  they  are  somewhat  modified  in  their 
application  to  children  of  tender  years ;  or,  rather,  the  railway 
company  is  charged  with  notice  of  the  fact  that  children,  as  well 
as  adults,  may  be  upon  the  highway,  and  must  exercise  greater- 
care  to  avoid  injuring  them  than  an  adult  is  entitled  to  demand.* 

34.  IntozicatioxL  as  an  Element  of  Contributory  Negligence.  —  The 
fact,  that  a  person  when  injured  was  intoxicated,  does  not  consti- 
tute contributory  negligence  per  se,^  but  it  is  a  circumstance  that 

644;  Phila.9  etc,  R.  Co.  V.  Stebbing,  62   shown."    Pittsburgh,  Cincinnati,  etc.,   R. 


M(i.304;  s.  6, 19  Am.&  Eng.  R.  R.  Cas.  Co.  v.  Fleming,  30  Ohio  St.  480, 485. 

6;  Jones  v.  N.  Y.  Cent.,  etc,  R.  Co.,  28  2.  HodiflcaUon  of  noetrine  when  Fo 

iunJN.  Y.),  ^64;   Smedis  v.  Brooklyn,  non  sui  juris.— "Contributory  Negligence 

I  Hu     ' 


etc,  K.  Co.,  2^  Hun  ( N.  Y.),  279.  of  Children,"  ante,  §  22.    It  is  heldthat  more 

"  If  the  plaintiff*s  evidence  shows  an  in-  care  is  required  towards  children  of  tender 

jury  by  defendant's  negligence,  and  does  not  vears  at  crossings  than  toward  adults.  Thur- 

raise  the  implication  that  hi^  own  contrib-  oer  v,  Harlem,  etc,  R.  Co.,  Co  N.  Y.  ^26 ; 

uted,  the  burden  of  proof  of  such  contribu-  O'Mara  v.  Hudson  River  R.  Co.,  38  if.  Y. 

lory  negligence  as  will  defeat  the  recovery,  445;  McGovern  v,  N.  Y.,  etc,  R.  Co.,  67 

rests  upon  the  defendant.**    Baltimore,  etc,  N.  Y.  421 ;  Elkins  z/.  Boston,  etc,  R.  Co., 


R.  Co.  t/.  Whitacre,  35  Ohio  St.  627,  630;  115  Mass.  loo;  Chicago,  etc^  R-  Co.  «/. 
III.,  etc,  R.  Co.  V.  Cragin,  71  111.  177;  Becker,  84  III.  483;  Costello  v.  Syracuse, 
Penna.  R.  Co.  v.  Goodman,  62  Pa.  St.  2^9.   etc.,  R.  Co.,  6  Barb.  (N.  Y.)  92;  liaas  ry. 


It  may  be  thought  that  these  principles  Chicago,  etc.,  R.  Co.,  41   Wis.  44 ;  Fadu* 

Ate  only  applicable  in  jurisdictions  where  cah,  etc.,  R.  Co.  v,  Hoche,  12 'Bush  <Ky.), 

the  burden  of  proof  of  contributory  negli-  41 ;  Boland  v.  Missouri,  etc.,  R.  Co.,  36  Mo. 

gence  is  upon  the  defendant,  but  a  little  484;  Isabel  v.  Hannibal,  etc,  R.  Co.,  60 

reflection  will  show  that  this  is  not  true.  Mo.  475;  Chicago,  etc,  R.  Co.  v.  Murray, 

Even  where  the  burden  of  proving  freedom  71  IlL  601 ;  Johnson  v.  Chicago,  etc,  R. 

from  contributory  negligence  is  on  the  plain-  Co.,  49  Wis.  529;  s.  c,  i  Am.  &  Eng.  R.  R. 

tiff,  it  is  quite  sufficient,  on  principle,  to  Cas.,  and  note  collecting  many  cases  on 

show  that  the  defendant's  negligence  was  this  and  related  topics;   Mobile,  etc,  R. 

adequate  to  have  caused  the  injury,  and  Co.  v,  Crenshaw,  65  Aia.  567 ;  s.  c,  8  Am. 

that  there  is  no   evidence  of  any  other  &  Eng.  R.  R.  Cas.  340;  Schwier  ?/.  N.  Y. 

sufficient  cause  —  that  is,  no  evidence  of  Cent.  R.  Co.,  90  N.  Y.  558;  s.  c,  14  Am. 

fault  on  the  plaintiffs  part,  or  that  of  the  &  Eng.  K.  R.  Cas.  656;  Wendall  v,  N.  Y- 

deceased.  In  such  case  the  law  must  Cent.  R.  Co.,  91  N.  Y.  420;  s.  c,  I4^m. 
ascribe  the  injury  to  the  only  cause  found. 

1.  Why  No  Pretumption  should  arise.  — 


&  Eng.  R.  R.  Cas.  663 ;  Nehrbras  v.  Cent. 
Pac  K.  Co.,  62  Cal.  320 ;  s.  c,  14  Am.  & 


"  Indeed,  the  presumption  of  law  is  that  Eng.  R.  R.  Cas.  670. 

neither  party  was  guilty  of  negligence,  and  8.  Intoxication  not   Heglige&oe  per  se. 

such  presumption  must  prevail  until  over-  — Lower  v.  Sedalia,  77  Mo.  431;  s.  c,  2 

come  by  proof.    As  a  general  rule,  the  ex-  Am.  &  Eng.  Corp.  Cas.  658;  2  Thomp.  on 

istence  of  negligence,  on  either  side,  is  a  Neg.  11 74,  §  22;  2  Thomp.  on  Neg.  1203, 

fact  to  be  ascertained  by  the  jury  under  §  50;  Stuart  v,  Madhias  Port,  48  Me.  477  ; 

proper  instructions  from  the  court"    Cleve-  Weymire  v.  Wolf,  52  Iowa,  533;  Salina  ?/. 

land,  etc,  R.  Co.  z'.  Crawford,  24  Ohio  St  Trosper,  27  Kan.  545;  Alger  v.  Lowell,  3 

631 ;  S.C,  15  Am.  Rep.  633;  Savannah,  etc.,  Allen  (Mass.),  403;   Robinson  v,  Pioche, 


K.  Co.  V,  Geiger,  21  Fla.  669 ;  s.  c,  29  Am. 
&  Eng.  R.  R.  Cas.  274,  58  Am.  Rep.  697. 

"In  actions  for  injury  by  negligence, 
where  there  is  nothing  m  plaintiff's  evi- 
dence tending  to  show  contributory  negli 


5  Cal.  460 ;  Ditchett  v.  Spuytendy val,  etc, 
R.  Co.,  5  Hun  (N.  Y.),  165;  Thorpe  7-. 
Brookfield,  36  Conn.  320;  Shearman  & 
Redf.  on  Neg,  §  487 ;  Beach  on  Cont.  Neg. 
§  66  and  146;   Houston,  etc,   R.  Co.  v. 


gence,  the  presumption  will  be  that  there  Reason,  61  Tex.  61 1;  Fitzgerald  v.  Wes- 
is  no  contributory  negligence,  and  this  pre-  ton,  52  Wis.  354;  Baker  v,  Portland,  s|R 
sumption    remains    until    the  contrary  is    Me.  199;  s.  c,  4  Am.  Rep.  274. 
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may  be  considered  as  bearing  upon  the  question  of  due  care/  and 
if  the  intoxication  actually  contributed  to  the  injury,  the  plaintiff 
cannot  recover.*  The  principle  is,  that  a  person  cannot  volun- 
tarily incapacitate  himself  from  the  ability  to  exercise'  ordinary 
care,  and  then  recover  for  an  injury  to  which  a  want  of  ordihary 
care  upon  his  part  while  so  intoxicated  proximately  contributes/** 
Therefore  the  ordinary  care  required  of  an  intoxicated  person  is 
the  same  care  which  would  be  required  from  a  sober  person  ;  *  but 
if  defendant  knew  of  plaintiff's  intoxication  before  the  injury,  then 
defendant  would  be  required  to  exercise  greater  care  to  avoid 
inflicting  an  injury  upon  him  than  if  he  were  sober.* 

35.  BlindneM  and  Deafness.  —  That   a  person   blind   or  deaf  is 
injured  in  a  public  and  dangerous  place,  where  sight  and  hearing 


1.  But  it  may  be  Evidence  of  Hegligenoe. 
—Yarnall  v,  St.  Louis,  etc.,  R.  Co.,  75  Mo. 
575;  s.  c,  10  Am.  &  £ng.  R.  R.  Cas.  726; 
BalUinore,  etc.,  R.  Co.  v,  Boteler,  38  Md. 
568;  Healev  v.  N.  Y.,  3  Hun  (N.  Y.).  708; 
Cramer  v.  Burlington,  42  Iowa,  315;  Burns 
V,  Elba,  32  Wis.  605 ;  Aurora  v.  Hillman, 
90  111.  61;  S.  W.  R.  Co.t^.  Handherson,  61 
Ga.  114;  Marquette,  etc.,  R.  Co.  v.  Han- 
ford's  Adm*r,  39  Mich.  537;  O'Kcefe  v, 
Chicago,  etc.,  R-  Co.,  32  Iowa,  467 ;  Wal- 
lace ^.  St.  Louis,  etc,  K.  Co.,  74  Mo.  549; 
Button  f.  Hudson  River  R.  Co.,  18  N.  Y. 
248. 

&  If  a  Proziiiiate  Cause  of  lajnxy  is  a 
Bar.  ~  McClelland  v.  Louisville,  etc.,  R. 
Co., 94  Ind.  276;  s.  c,  18  Am.&  Eng.  R.  R. 
Cas.  260;  Houston,  etc.,  R.  Co.  v»  Reason, 
61  TcJL  613;  Lower  v,  Sedalia,  77  Mo.  431 ; 
s.  c,  2  Am.  &  Eng.  Cor.  Cas.  658;  111. 
Cent.  R.  Co.  t'.  Cragan,  71  111.  177;  Little 
Rock,  etc.,  R.  Co.  v,  Parkhurst,  36  Ark. 
371;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  535; 
Cassiday  v,  Stockbridge,  21  Vt.  391 ;  Brad- 
icYf.  Second  Ave.  R.  Co.,  8  Daly  (N.  Y.), 
289;  Davis  V.  Oregon,  etc.,  R.  Co.,  8  Ore- 
gon, 172;  Wood  V,  Andes,  18  N.  Y.  ^43; 
McGuire  v.  Middlesex  R.  Co.,  115  Nfass. 
230;  Meyer  v.  Pacific  R.  Co,  40  Mo.  151. 

i  Voliiiitarf  Incapacity  no  Exoue. — 
This  doctrine  is  plainly  deducible  from  the 
cases  cited :  and  see  Railroad  Co.  v.  Val- 
Icley,  32  Ohio  St.  345;  s.  c,  30  Am,  Rep. 
601 ;  Thorp  v,  Brookfield,  30  Conn.  320 ; 
Toledo,  etc.,  R.  Co.  v,  Riley,  47  III.  514. 

1  Standard  of  "Ordinary  Care"  gorems. 
— **Ii  was  the  duty  of  the  plaintiff  to  use 
every  care  and  precaution  to  avoid  falling 
from  said  bridge  that  a  sober  man  of  ordi- 
nary prudence  would  have  used  under  the 
circumstance ;  and  if  he  failed  to  use  such 
care  and  precaution,  and  such  failure  con- 
tributed directly  to  causing  his  injuries,  he 
annot  recover."  I^wer  v,  Sedalia,  77 
Mo.  4^1 ;  8.  c,  2  Am.  &  Eng.  Cor.  Cas. 
658;  Kean  t>.  Baltimore,  etc.,  R.  Co.,  61 
Md.  154;  a.  c,  19  Anu  &  Eng.  R.  R.  Cas. 


321 ;  Toledo,  etc,  R.  Co.  v.  Riley,  74  111. 
70;  Chicago,  etc.,  R.  Co.  v.  Bell,  70  III. 
102  ;  Chicago  City  R.  Co.  v,  Lewis,  5 
Braclw.  app.  (111.)  242. 

5.  Bat  not  if  Defendant  liad  Hotice.  ^ 
"Preventive  remedies  must  therefore  al- 
ways be  proportioned  to  the  case  in  its 
peculiar  circumstances,  imminency  of  the 
danger,  the  evil  to  be  avoided,  and  the 
means  at  hand  to  avoid  it.  And  herein  is 
no  novel  or  strange  doctrine  of  the  law. 
It  is  as  old  as  the  moral  law  itself,  and  is 
laid  down  in  the  earliest  books  on  juris- 
prudence. ...  An  intoxicated  man  is  lying 
on  the  travelled  part  of  a  highway  help- 
less, if  not  unconscious:  must  I  not  use 
care  to  avoid  him  ?  May  I  say  he  has  no 
right  to  encumber  the  highway,  and  there- 
fore carelessly  continue  ihy  progress  re- 
gardless of  the  consequences ;  or  if  such  a 
man  has  taken  refuge  in  a  field  of  grass  or 
a  hedge  of  bushes,  may  the  owner  of  the 
field.  Knowing  the  fact,  continue  to  mow 
on  or  fell  trees  as  if  it  were  not  so  ?  Or  if 
the  intoxicated  man  has  entered  a  private 
lane  or  byway,  and  will  be  run  over  if  the 
owner  does  not  stop  his  team  which  is 
passing  through  it,  must  he  not.stop  them .' 
It  must  be  so  that  an  unnecessary  injury 
negligently  inflicted  in  these  and  kinared 
cases  is  wrong,  and  therefore  unlawful." 
Isbell  V,  N.  Y.,  etc.,  R.  Co.,  27  Conn.  393 ; 
s.  c,  71  Am.  Dec.  78;  Louisville,  etc.,  K. 
Co.  V.  Sullivan,  81  Ky.  624;  s.  c,  16  Am. 
&  Eng.  R.  R.  cas.  390,  50  Am.  Rep.  186 ; 
Weymire  v.  Wolfe,  52  Iowa,  533;  St. 
Louis,  etc.,  R.  Co.  v.  Wilkinson,  46  Ark. 
513 ;  Kean  v,  Baltimore,  etc  ,  R.  Co.,  61  Md. 
I J4  ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  321 ; 
Houston,  etc.,  R.  Co.  v,  Simkins,  54  Tex. 
615;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  11  ; 
Dinwiddle,  adm'r,  v.  Louisville,  etc.,  R. 
Co.,  9  i^a  (Tenn.),  309;  s.  c,  15  Am.  & 
Eng.  R.  R.  Cas.  483;  Gill  v.  Rochester, 
etc.,  R.  Co.,  37  Hun  (N.  Y.),  107  ;  Telfer 
V.  Northern  R.  Co.,  30  N.  T.  L.  18S; 
Schieshold  v.  Railroad  Co.,  40  Cal.  447. 
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are  ordinarily  required,  does  not  establish  contributory  negligence 
as  a  matter  of  law,  but  the  blindness  or  deafness  may  be  con- 
sidered upon  the  question  of  due  care,  and  as  an  evidence  of 
contributory  negligence ;  and  if  it  appears  that  the  defect  of  sight 
or  hearing,  coupled  with  the  exposure  to  danger,  was  the  cause  of 
an  injury  which  otherwise  would  not  have  occurred,  it  may  be 
held  that  contributory  negligence  exists  as  a  matter  of  law.^  It 
is  clear  that  the  misfortune  of  being  blind  or  deaf  does  not  relieve 
the  afflicted  person  from  the  duty  to  exercise  ordinary  care,  but 
rather  imposes  upon  him  the  duty  of  greater  precautions  to  avoid 
injury.* 

36.  Wilful  Injuries.  —  The  doctrines  of  contributory  negligence 
have  no  application  in  cases  where  the  injury  is  inflicted  by  the 
wilful  act  or  omission  of  the  defendant ;  and  in  such  cases  con- 
tributory negligence  is  not  a  defence,  and  in  its  legal  sense  cannot 
exist.^  Wilfulness  and  negligence  are  the  opposites  of  each 
other,  the  one  signifying  the  presence  of  intention  or  purpose,  the 
other  its  absence.*    This  distinction  has  not  always  been  observed, 


trinet  of  HegUgenee.  —  Harris  v.  Uebcl-  Y.),  282 ;  Sanford  v.  8th  Ave.  R.  Co.,  23 
hoer,75  N,  Y.  169;  Salem  v,  Goller,  76  Ind.  N.  Y.  J43 ;  Louisville,  etc.,  R.  Co.  v.  Col- 
291 ;  Sluper  v,  Sandown,  52  Vt.  251.    It  is    lins,  2  Duvall  (Ky.),  1 14  ;  Mathews  v.  War- 


contributory  negligence  for  one  of  defective  ner,  29  Gratt.  (Va.)  570;  Ruter  v.  Foy,  46 

eyesight  or  hearing  to  walk  upon  a  railroad  Iowa,  132. 

track  at  a  time  when  a  train  is  known  to  be       4.  Wufolntis   negativM  Kegligenee.  — 

due.    Maloy  v,  Wabash,  etc.,  R.  Co.,  84  Mo.  "  Where  an  intention  to  commit  an  injury 

270  ;  Davenport  v,  Ruckman,  10  Bosworth  exists,  whether  the  intention  be  actual  or 

(N.  Y.),  20,  37  N.  Y.  568 ;  Shapley  v,  Wy-  constructive  only,  the  wrongful  act  ceases 

roan,  134  Mass.  118;  Stewart  v.  Rippon,  to  be  a  mere  negligent  injury,  but  becomes 

38  Wis.  584 ;  Phillips  v.  Dickerson,  85  111.  one  of  violence  or  aggression."    Penna.  Co. 

II ;  0*Mara  t/.  Hudson,  etc.,  R.  Co.,  38  v.  Sinclair,  62  Ind.  301 ;  s.  c,  30  Am.  Rep. 

N.Y-445;  Holmes's  Common  Law,  109.  185. 

2.  Does  not  relieve  from  Dnty  of  "  Oral-       **The  words  *  wilful  negligence  '  used  in 

nary  Care.**  —  Cleveland,  Columbus,  etc.,  conjunction  have  not  always  been  employed 

R.  Co.  V,  Terry,  8  Ohio  St.  570 ;  Purl  v.  with  strict  regard  for  accuracy  of  exprcs- 

SL  Louis,  etc.,  R.  Co.,  72  Mo.  168;  Winn  sion.    To  say  that  an  injury  resulted  from 

t;.  Lowell,  i  Allen  (Mass.),  177;  Simmer-  the  negligence  or  wilful  conduct  of  another 

man  v.  H.  &  St.  J.  R.  Co.,  71  Mo.  476;  is  to  amrm  that  the  same  act  is  the  result 

s.  c,  2  Am.  &  £ng.  R.  R.  Cas.  191 ;  III.  of  two  exactly  opposite  mental  conditions. 

Central  R.  Co.  v,  Buckner,  28  111.   299;  It  is  to  affirm  in  one  breath  that  the  act 

Gonzales  v,  N.  Y.,  etc.,  R.  Co.,  i  Jones  &  was  done  through  inattention,  thoughtless 

S.  (N.   Y.)  57 ;  Peach  v.  Utica,  10  Hun  ly,  heedlessly,  and  at  the  same  time  pur- 

(N.  Y.),  477 ;  City  of  Centralia  v,  Krouze,  posely  and  by  design.    It  seems  to  be  sup- 

64  111.  19;  Central,  etc.,  R.  Co.  v.  Feller,  posca  that,  by  coupling  the  words  together, 

84  Pa.  St.  226;  Morris,  etc.,  R.  Co.  v.  Has-  the  middle  ground  between  negligence  and 

Ian,  33  N.  J.  L.  147;  West  v.  N.  J.,  etc.,  wilfulness,  between  cases  of  nonfeasance 

Trans.  Co.,  32  N.  J.  L.  91 ;  Elkins  v.  Bos-  and  misfeasance,  may  be  arrived  at.^    It  is 

ton,  etc.,  H.  Co.,  115  Mass.  190.  only  necessary  to  say  that  the  distinction 

8.  Wilful  In jories  and  Contributory  Keg-  between  cases  falling  within  one  class  or 

ligence.  —  Beach  on  Cont,  Neg.  §§  17,  21,  the  other  is  clear  and  well  defined,  and 

and  22;  Patterson's  Ry.  Ace.  L.  §  54,  ante  cases  in  any  other  class  are  aided  by  im- 

§  5.  porting  attributes  pertaining  to  the  other.*' 

"  When  wilfulness  is  an  element  in  the  Louisville,  etc.,  R.  Co.  s^.  Bryan,  107  Ind.  51, 

conduct  of   the   party  charged,   the  case  54 ;  Terre  Haute,  etc.,  R.  Co.  v.  Graham, 

ceases  to  be  one  of  negligence,  and  contrib-  95  Ind.  286;  s.  c,  12  Am.  &  Eng.  R.  R. 

utory  negligence  ceases  to  be  a  defence."  Cas.  77. 

Terre  Haute,  etc.,  R.  Co.  v.  Graham,  95        In   Tonawanda    R.    Co.    v.  Munger,  5 

Ind.  286,  293 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Denio  (N.  Y.),  255;  s.  c,  49  Am.  Dec.  239, 
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consequently  there  aie  cases  that  use  the  terms  "gross**  or  "wil- 
ful" negligence  to  desigriate  wilful  injuries.*  Late  cases  have 
made  the  distinction  clean*  And  the  principle  of  the  responsi- 
bility of  the  wilful  wrong-doer  for  all  the  consequences  of  his 
misconduct  is  really  an  old  one.'  The  negligence  of  one  person 
in  carelessly  exposing  himself  to  danger,  is  no  excuse  for  another 
who  wilfully  inflicts  an  injury  upon  him.* 

37.  Lord  Campbell's  Act:  Ckmtribntory  Negligence  of  Decedent  —  In 
all  the  States  of  the  United  States,  there  are  statutes  modelled 
upon,  and  preserving  the  main  features  of,  the  English  statute 
known  as  Lord  Campbell's  Act.*  These  statutes  permit  a  re- 
covery by  the  personal  representatives  or  relatives  of  a  person 
killed  by  the  negligence  of  another ;  but  all  of  them  provide  that 
no  action  can  be  maintained  for  an  injury  causing  death,  unless 
decedent,  in  his  lifetime,  could  have  maintained  an  action  for 
injuries  inflicted  in  the  same  manner  and  under  the  same  circum- 
stances.*    Under  this  provision  of   these  statutes  no  action  can 

h  b  said,  "  Negligence,  even  when  gross,  is  ford  v,  Johnson,  82  Ind.  429 ;  Weick  v. 
l»t  the  omisHion  of  duty :  it  is  not  designed  Lander,  75  III.  03 ;  Forney  v,  Geldniacher, 
and  intentional  mischief."  75  Mo.  113;  Bloom  v,  Franklin  Ins.  Co., 

J.  "OroM"  or  "^Ifiil''  Hegligenoa  a   07  Ind.  478;  Bellinan  v,  Railroad  Co.,  76 

Ind.      "  -    .        ~  -.    -^    ^ 


-Louisville,  etc.,  R.  Co.  v.  Col-  Ind.  178;  s.  c,  6  Am.  &  Ene.  R.  R.  Cas. 

fins,  2  Duvall  (Ky.),  114;  l^uisville,  etc.,  401;  Reynolds  r.  Clarke,  Lord  Raym.,  1401 ; 

R.  Co.  V,  Robinson,  4  Bush  (Ky.),  507;  Strange,  63c;  ScDttz'.  Shepherd  (the  Squib 

Looisville,  etc..   Canal    Co.   v.   Murphy's  case),   opinion  of   DeGrayy  J.;    2    \Vm. 

Admr.,  9  Bush  (Ky.),  531 ;  St.  Louis*,  etc..  Black.  892 ;  Ricker  v.  Freeman,  50  N.  H. 

R.  Co.  V,  Tudd,  3^  111.  409;  Kerwhacker  420;  s.  c ,  9  Am.  Rep.  267 ;  Holmes's  Com. 

V.Cleveland,  Columbus,  etc,  R.  Co.,  3  L.  p.  93;    Walls  v.  Sute,7  Blackf.  (Ind.) 

Ohio  St.  172;  s.c.,62  Am.  Dec.  246;  Hart-  573;  Regina  f.  Hicklin,  L.  R.  j  Q.  B.  D. 

6eldv.  Roper.  21  Wend.  (N.Y.)6i5;  s.  c,  j6o;    i  Bishop,  Cr.  L.  (7  ed )  §  327-333; 

34  Am.  Dec.  273;  Evansville,  etc.,  R.  Co.  Marble z'.  Worcester,  4  Gray  (Mass.),  405; 

V,  Londermilk,   iq  Ind.   120;    Claxton  v.  Thomas  r.  Winchester,  6  N.  Y.  397;  s.  c, 

Lexington,  etc,   K.  Co.,  13  Bush  (Ky.)»  57  Am.  Dec.  455,  a»id  note. 

636;  Lpuisville,  etc.,  R.  Co.  v,  Yandell,  4.  Negligence  Ko  Sxonae  for  Wilfnlnen. 

17  il.  Mon.  (Ky.)  586;  Jefifersonville,  etc.,  —  In  Carter  v,  L  N.  A.  &  C.  R.  Co.,  98 

R.  Ca  V,  Riley,  39  Ind.  j68;  Drake  v.  Ind.  552;  s.  c,  22  Am.  &  Eng.  R.  R.  Cas. 

Kidcy,  93  Pa-  St.  492  ;  Clark  v.  Chambers,  360,  it  is  said,  **  There  was,  according  to  the 

L  R.  3  Q.  B.  Div.  327 ;  s.  c.»,7  Cent.  L.  J.  averments,  thatsometiing  more  than  mere 

II.  negligence,  which  evincr-s  a  purpose  to  in- 

8.  The  Bifferenoe  made  elear.  —  Penna,  jure.    Here  the  injury  was  the  direct  result 

Co.  'J.  Sinclair,  62   Ind.  301 ;   Louisville,  of  the  a^ressive  act  of  the  appellee's  ser- 

etc,  R.  Co.  V.  Bryan,  107  Ind.  51 ;  Chicago,  vant.     1  he  act  of  pushing  appellant  off  the 

etc,  R.  Co.  V.  Hedges,  105  Ind  398  ;  s.  c,  engine  was  the  proximate  cau^e  of  the  in- 

2C  Am.  &  Eng.   R.   R.  Cas.   550;    Terre  jury,  but  the  wrong  of  appellant  was  not 

Haute,  etc.,  R.  Co.  v,  Graham,  95  Ind.  proximate  to  the  injury  so  as  to  preclude 

286;  8.  a,  12  Am.  &  Eng.  R.  R.  Cfas.  77;  his  right  to  recover.*' 

Louisville,  etc.,  R.  Ca  v.  Schmidt,  106  Ind.  5.  Liability  for  Injnriei  causing  Death. 

73;  Louisville,   etc,   R.  Co.  z\  Ader,  no  — Beach  on   Cent.   Ncg.  §  20;   Carey  v. 

Ind,  J76;  Ivans  r.  Cincinnati,  etc.,  R.  Co.,  Berkshire   R.  Co.,   i    Cush.  (Mass.)  475; 

103  Ind.  27;  s.  c,  23  Am.  &  Eng.  R.  R.  .«;.  c,  48  Am.  Dec.  616, and  nolo;  9 and  10 

Cas.  258;  Carter  t/.  Louisville,  etc.,  R.  Co.,  Victoria,  chap.  93;  Shearman  &  Redf.  on 

98  Ind.  552;  s.  c,  22  Am.  &  Eng.  R.  R.  Neg.    (jd  ed.)  §  290-296;  Patterson's  Ry. 

Cas.  360;    Indianapolis,  etc.,    R.   Co.  v.  Ace.  T>.  397-414. 

McChrcn,  6j  Ind.  566.  6.  f3tatute8    Effective  only   if  Decedent 

3.  IdabUity  for  Semote  Consequences.  —  would  have  had  an  Action.  —  .Shearman  ^ 

Bigeltiw  on  Torts,  p.  313,  and  note  4 ;  Loop  Kedf.  on  Xeg.  (3d  ed  )  §  297-301  ;  3  Wood's 

».  Litchfield,  42  N.  Y.  358,   760;  Conklin  Ry.  Law,  1530-15^2;  Patterson's  Ky.  Ace. 

:.  Thompson,  29  Barb.  (\.  Y.)  220;  Bin-  L.  §351. 
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be  sustained  if  it  appears  that  decedent  wa^  guilty  of  contributory 
negligence,*  but  whether  he  was  guilty  of  contributory  negligence 
is  determined  by  the  rules  that  govern  in  ordinary  cases.* 

38.  Impntable  Contribntory  Negligence.  —  Imputable  contributory 
iiegligence,  which  will  bar  the  plaintiff  from  recovery,  exists  when 
the  plaintiff,  although  not  chargeable  with  personal  negligence, 
has  been  by  the  negligence  of  a  person  in  privity  with  him,  and 
with  whose  fault  he  is  chargeable,  exposed  to  the  injury  which  he 
received  through  the  negligence  of  the  defendant.'  In  cases  of 
this  character,  if  the  negligence  of  the  person  exposing  the  plain- 
tiff to  injury  is  a  proximate  cause  of  the  injury,  plaintiff  cannot 
recover  because  the  contributory  negligence  ot  such  person  will 
be  imputed  to  him ;  *  but  before  the  contributory  negligence  of 
a  person  other  than  the  plaintiff  himself  can  serve  as  a  defence  to 
.an  action  for  a  negligent  injury  of  the  plaintiff,  it  must  appear,  — 
I.  That  such  person  was  guilty  of  negligence.  2.  That  such  neg- 
ligence was  a  proximate  cause  of  the  injury.  3.  That  the  plaintiff 
ought  to  be  charged  with  such  negligence  as  though  it  had  been 
his  own.*  These  rules  are  clear  as  mere  legal  doctrines,  but  in 
their  application  much  difficulty  arises.®  The  application  of  the 
doctrine  to  cases  of  two  classes  is  particularly  in  dispute ;  viz., 
I,  To  cases  where  a  passenger  is  injured  by  th^  contributory 
negligence  of  his  carrier,  and  the  negligence  of  a  third  person ; 

1.  Deeedent'i  Contributory  Kegligenoe  a  Thomp.  on  Car.  of  Pass.  291,  §  7 ;  Deering 

Bar. — Shearman  &  Redf.  on.  Nee.  (3d  ed.)  on  Neg.|  27;  Callahan  v.  Sharp,  27  Hun 

§  302;    Lofton  V,  Vogles,   17   Ind.   105;  (N.  Y.),  85;  Forks  Tp.  v.  King,  84  Pa.  St. 

Rowland  v.  Cannon,  35  Ga.  10$,  Denman^  230;  Puterbaugh  z/.  Reasor,oOhio  St.484; 

C,  y.;  Tucker  v,  Chaplin,  2  Carr.  and  K.  Toledo,  etc.,  R.  Co.  v.  Goddard,  25  Ind. 


K.  Co.,  24  N.  Y.  4^0 ;  Johnson  ?a  Hudson  Carlisle  v,  .bhealdon,  30  Vt.  440;  Joliet  v. 
River  R.  Co.,  20  N.  Y.  65 ;  Button  v.  Hud-  Seward, 86 II 1. 402;  Lake  Shore,  etc.,  R.  Co. 
son  River  R.  Co.,  18  N.  Y.  248;  Witherlcy    r.  Miller,  25  Mich.  274;  Otis  ».  Joncsviilc, 


rs7.  Regent's  Canal  Co.,  12  C.  B.  (X.  S.)  2;  47  Wis.  422;  Waitc  v.  N.  E.  R.  Co.,  El. 

Louisville,  etc.,  R.  Co.  ?•.  Collins,  2  Du-  Bl.  &  El.  719,  728,  735;  Ohio^etc.,  R.  Co. 

vail  (Ky.),  114;  Martin  v.  Wallace,  40  Ga.  v,  Stratton,78  111.  88,  Gulf,  etc.,  R.  Co.  v, 

52.  Greenlee,  62  Tex.  344 ;  s.  c*  23  Am.  &  Eng. 

2.  The  Qnestioii  deterxnined  by  the  Usual  R.  R.  Cas.  322. 

ILnlas.  —  Cooley  on  Torts,  264;  Pierce  *on  5.  What  most  appear  to  make  impntable. 

Railroads,  391;  Evansville,  etc.,  R.  Co.  i'.  — Beach  on  Cont  Ncg.  §§  32,  33;  Robin- 

Lowdermilk,  15  Ind.  120;  Richmond,  etc.,  son  v.  N.  Y.  Cent.  R.  Co.,  66  N.  Y.  ii; 

R.  Co.  V,  Anderson,  31  Gratt.  (Va.)  812;  s.  c,  23  Am.  Rep.  i;  Gray  v.  Philadelphia, 


Shearman  &  Redf.  on  Neg.  §  46;  Whitta-  St.  R.  Co.  v.  Eadie,  43  Ohio  St.  91;  s.  c, 

ker's  Smith  on  Neg.  405 ;  Wharton  on  Neg.  2j  Am.  &  Eng.  R.  R.  Cas.  269;  Follman  v. 

§  344a;  Be.ich  on  Cont.  Nee.  §§32,33;  Mankato  (Minn.  1866),  15  Am. &  Eng. Corp. 

Thomp.  on  Car.  of  Pass.  2S4,  §  I ;  Cooley  Cas.  238. 

«on  Torts,  6S4;  Toledo,  etc.,  R.  Co.  v.  God-  6.  Ifif&cultiet  In  Application  of  Bule. — 

<lard,  25  Ind.  x8$;  Schular?/.  Hudson  River  Pollock    on   Torts,   382-383;    Follman  v. 

R.  Co.,  38  Barb.  (N.  Y.)  653;  Putcrbaugh  City  of  Mankato  (Nlinn.  1^),  1$  Am.& 

V.  Reasor,  9  Ohio  St.  484 ;  Beck  v.  East  Eng.  Corp.  Cas.  238 ;  Prideaifx  v.  City  of 
River  F.  (^(,     '  -   •      •^-  -•  •  -^ 


4.  Bars  when 


9  Ohio  St.  464 ;  Beck  v.  Last    Lng.  C  orp.  Cas.  238 ;  Pndeaux  v.  City  ot 
o..  6  Robt.  (N.  Y.)  82.  Mineral  Point,  43  Wis.  513;  Gray  v.  Phila- 

vhen  a  Proximate  Canse  of  In-    delphia,  etc.,  R.  Co.,  23  Blatchf.  (U.  S.)  262 ; 


sars  wnen  a  rroximate  uanse  01  in-    delphia,  etc.,  K.  Co.,  23  Blatchf. 
jury.  —  Shearman  &  Redf.  on  Xe^.  §  46;    22  Am.  vK:  Eng.  U.  R.  Cas.  351,  and  note. 
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2,  To  cases  where  a  child,  so  young  as  to  be  non  sui  jurisy  and 
incapable  of  personal  negligence,  is  exposed  to  danger  by  the 
neglect  of  its  parents,  guardian,  or  custodian,  and  injured,  while  so 
exposed,  by  the  negligence  of  a  third  person.*  Considering  these 
cases  in  their  order,  it  may  be  said,  that,  in  the  first  class  of  cases, 
it  is  now  the  rule  in  the  United  States  courts,  in  England,  and  in 
most  of  the  States  of  the  United  States,  that  the  contributory 
negligence  of  a  carrier  is  not  attributable  to  a  passenger ;  *  but  in 
some  of  the  United  States  the  doctrine  that  it  is  imputable,  and 
*ill  bar  a  recovery,  has  been  established,^     Yet  it  would  seem 


1.  Where  the  Mala  Conflict  arisee. — The 
conflict  among  text  writers  and  courts  upon 
the  question  whether  the  doctrines  of  im- 
potable negligence  are  applicable  in  either 
one  of  the  cases  stated,  tnav  readily  be  seen 
by  a  comparison  of  the  text-ixioks  and  cases. 
See  Pollock  on  Torts,  582-385;  T)iomp.on 
Car.  of  Pass.  284-294 ;  Wharton  on  Neg. 
fS  309-322;  Id.  §  395;  Patterson's  Ry.  Ace. 
L  78-87 ;  Id.  90-94 ;  Shearman  &  Redf .  on 
^^g*  §S  4^52;  2  Thomp.  on  Neg.  1180- 
1 190;  Beach  on  Con t  Neg.  §§  32-48 ;  Deer- 
log  on  Neg.  §§  27,  28 ;  Whittaker's  Smith 
on  Neg.  405-4 1 8;  note  to  Freer  t/.  Cameron, 
55  Am.  Dec  677 ;  Borough  of  Carlisle  z/. 
Srisbane,  57  Am.  Rep.  48.^  and  note ;  s.  c, 
ii3Pa.St  ^;  Gray  V.  Railroad  Co.,  22  Am. 
&  £ng.  R.  R.  Cas.  351,  and  note.  For  par- 
ticular points  of  <unerence,  see  the  notes 
that  follow. 

2.  Carrier  and  Passenger.  —  United 
States  Courts. — Little  v,  Hackett»  116 
U.S. 366;  Gray  v,  Philadelphia, etc.,  R.Co., 
23 Blatchf.  (U.  S. C.  C.) 262.  England.— 
The  Bernina^  12  Prob.  Div.  58;  s.  c,  57 
Am.  Rep.  494,  note ;  Tuff  v,  Warman,  5 
C.  B.  (N.  S.)  573 ;   The  Milan,  Lush.  Adm. 

State  Courts.  —  Bennett  i/.  New 


ersey  Railroad,  etc.,  Co.,  36  N.  T.  L.  225: 
w  c,  Thomp.  on  Car.  281 ;  13  Am.  Rep. 
435;  Chapman  v.  N.  H.  R.  Co.,  19  N.  Y. 
341;  s.  c,  75  Am.  Dec,  344;  New  York, 
etc.,  R.  Co.  V,  Steinbrenner,  47  N,  J.  L. 
161;  s.  c  23  Am.  &  £ng.  R.  R.  Cas.  330, 
U  Am.  Rep.  126;  Colegrove  v.  Railroad 
Co.,  20  N.  Y.  402;  Webster  v.  Hudson 
River  R.  Co.,  38  N.  Y.  262;  Perry  v. 
Lansing,  17  Hun  (N.  Y.),  37;  Robinson 
V,  Railroad  Co.,  66  N.  Y.  1 1 ;  s.  c,  23  Am. 
Rep.  i;  Dyer  v.  Erie  R.  Co.,  71  N.  Y. 
228;  Masterson  v.  N.  Y.  Cent.,  etc.,  R.  Co., 
S4  N.  y.  247 ;  s.  c,  38  Am.  Rep.  510,  3 
Am.  &  Eng.  K.  R.  Cas.  40S ;  McCallum  v. 
Railroad  Co., 38  Hun  (N.  Y.).  569;  Cuddy  t/. 
Horn,  46 Mich.  596;  s.  c.,41  Am.  Rep.  17S; 
Malmsten  v,  Marquette  H.  &  O.  R.  Co.,  49 
Mich.  04 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  291 ; 
Tompkins  v.  Clay  St.  R.  Co.,  66  Cal.  163; 
s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  144 ;  Dan- 
nlle  Tp.  Co.  r.  Stewart,  2  Mcic.  (Ky.) 
119;  Louisville,  etc.,  R.  Co.   v.   Case,   9 


Bush  (Ky.),  728;  Eaton  v.  Bostor-^  etc., 
R.  Co.,  II  Allen  (Mass.),  500;  Pittsbc:"gh, 
etc,  R.  Co.  V,  Spencer,^  Ind.  186;  s.  c-, 
21  Am.  &  Eng.  R.  R.  Cas.-  478 ;  Wabasl* 
etc,  R.  Co.  V.  Shacklett,  105  111.  364;  s.  c, 
12  Am.  &  Eng.  R.  R.  Cas.  166;  44  Am. 
Rep.  791 ;  Transfer  Co.  2/.  Kellv,  j6  Ohio 
St.  ^\  s.  c,  3  Am,  &  Eng.  R,  K.  Cas.  335, 
38  Am.  Rep.  C58;  St.  Clear  Str,  R.  Co.  ?•. 
Eadie,  43  Ohio  St.  91 ;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  269,  54  Am.  Rep.  802 ;  Foil- 
man  V.  M^nk^^o  (Minn.  1886),  iq  Am.  & 
Eng.  Corp.  Cas.  238;  Philadelpnia,  etc., 
R.  Ca  V,  Hogeland  (Md.  1886),  66  Md. 
149:  8.  c,  57  Am.  Rep.  492;  Holzab  v. 
Railroad  Co.,  38  La.  An.  185 ;  s.  c,  58  Am. 
Rep.  177. 

8.  Tne  Pennaylvania  Bule. — Lockhartt/. 
Lichtenthaler,  46  Pa.  St.  151 ;  Philadelphia, 
etc,  R.  Co.  V.  Boyer,  97  Pa.  St.  91 ;  s.  c,  2 
Am.  &  En|^.  R.  R.  Cas.  172.  But  the 
Pennsylvania  court  refuses  to  apply  the 
rule  except  to  public  carriers,  and  holds 
that  a  person  injured  by  the  negligence  of 
a  third  person,  and  the  contributory  negli- 
gence of  the  driver  of  a  private  vehicle  in 
which  the  injured  person  is  riding,  is  not 
barred  in  an  action  against  such  third  per- 
son by  the  driver's  contributory  negligence. 
Carlisle  v,  Brisbane,  113  Pa.  St.  544;  s.  c, 
57  Am.  Rep.  48"}. 

On  the  other  hand,  in  Iowa  and  Wiscon- 
sin the  rule  of  Thorogood  v.  Bryan  has 
been  applied  in  the  cases  of  persons  in- 
jured by  the  contributory  negligence  of  the 
driver  while  riding  in  private  vehicles. 
Artz  V,  Chicago,  etc.,  R.  Co.,  34  Iowa,  1 53 ; 
Payne  v,  Chicago,  etc.,  R.  Co.,  39  Iowa, 
523;  Slater  v.  B.  C.  R.&  N.  R.  Co.  (Iowa, 
1887),  XI  N.  W.  Rep.  264;  Prideaux  v. 
Mineral  Point,  43  Wis.  513;  s.  c,  28  Am. 
Rep.  558 ;  Haufe  v.  Fulton,  29  Wis.  296 ; 
s.  c,  9  Am.  Rep.  568 ;  s.  c,  34  Wis.  608 ; 
17  Am.  Rep.  463 ;  Otis  v.  Jonesville,  47  Wis. 
422. 

So  there  are  cases  which  hold  the  con- 
tributory negligence  of  a  husband,  driving 
a  private  vehicle,  a  bar  to  an  action  brought 
by  a  wife  to  recover  for  injuries  resulting 
from  the  negligence  of  a  third  person 
while  >1k'  was  in  such  vehicle  so  driven  by 
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that  the  recent' repudiation  of  the  doctrine  of  Thorogood  v,  Bryan  * 
by  the  Supreme  Court  of  the  United  States,*  and  the  distinct 

her  husband.  Carlisle  v.  Sheldon,  38  Vt.  days  afterwards  died  of  the  injuries  sus- 
440;  Huntoon  v.  Trumbull,  2  NfcCrary  tained.  The  court,  among  other  thines, 
(U.  S.),  314 ;  Gulf,  etc.,  R.  Ca  v.  Green'ee  instructed  the  jury  that  if  they  were  of  the 

iTez.)y  23  Am.  &  Eng.  R.  R.  Cas.  J22.  opinion  that  want  of  care  on  the  part  of 
Sot  see  rlatz  v.  Cohoes,  24  Hun  (N.  Y.),  the  driver  of  the  omnibus  in  which  the  de- 
loi.  And  it  has  been  hfid^  that  ^he  con-  ceased  was  a  passenger,  in  not  drawing  up 
tribatorv  negligence  of  a  master  bars  a  ser-  to  the  curb  to  put  him  down,  had  been  con- 
▼ant.  Lake  Shore,  etc^  R.  Co.  v.  Miller,  ducive  to  the  injury,  the  jury  must  be  for 
25  Mich.  274.  the  defendant,  although  her  driver  was  also 

1.  Xhorwood  ▼.  Bryan. — Thorogood  v,  guiltv  of  negligence.  The  jury  found  for 
Bryan,  8  C.  B.  1 1 5 ;  s.  c,  Thompson  on  the  aefendant,  and  the  court  discharged  a 
Carriers,  273.  In  this  ca<e  it  was  held,  rule  for  a  new  trial  for  misdirection,  thus 
that  a  passenger  in  an  omnibus  injured  by  sustainim;  the  in>truction.  The  grounds  of 
the  negligence  of  the  driver  of  another  its  decision  were,  as  stated  by  Mr.  Justice 
omnibus  had  no  action  against  the  latter,  Coitman,  that  the  deceased,  having  trusted 
because  the  driver  o£  the  omnibus  carrying  the  party  by  selecting  the  particular  con> 
the  passenger,  by  his  negligence,  contrib-  veyance  in  which  he  was  carried,  had  so 
uted  to  the  injury.  It  was  said  that  the  far  identified  himself  with  the  owner  and 
plaintiff,  being  a  pasf^nger  voluntarilv,  her  servants,  that  if  any  injury  resulted 
was  so  far  identified  with  the  carriage  in  from  their  negligence,  he  must  be  consid- 
which  he  was  travelling,  that  want  of  care  ered  a  party  to  it.  '  In  other  words,'  to 
on  the  part  of  the  driver  of  such  carriage  qu3te  his  language,  '  the  passenger  is  so 
would  bar  the  plaintiffs  action.  The  far  identified  with  the  carriage  in  which  he 
passenger  was  said  to  stand  in  the  posi-  is  travelling,  that  want  of  care  on  the  part 
tion  of  a  master  res|x>nsible  for  the  acts  of  of  the  driver  will  be  a  defence  of  the  driver 
the  driver  as  though  those  of  a  servant  of  the  carriage  which  directl3r  caused  the 
See  opinions  of  CuUman,Maule,Cresswell,  injury.'  Mr.  Justice  Maule^m  the  same 
and  WilliamSjJudges.  case,  said  that  the  passenger  *chrise  his 

2.  little  ▼.  Hiaokett. — Little  v.  TTackett,  own  conveyance,  and  mubt  take  the  conse- 
116  U.  S.  366,  where  it  is  said, '*  The  due-  auences  oi  any  default  of  the  driver  he 
trine  resting  upon  the  principle  that  no  one  tnought  fit  to  trust.'  Mr,  Justice  Cresswell 
18  to  be  denied  a  remedy  fur  injuries  sus-  said,  *  If  the  driver  of  the  omnibus  deceased 
tained,  witnout  fault  by  n'm  or  by  a  partv  was  in  had,  by  his  negligence  or  want  of  due 
ander  his  control  and  clirection,  is  qualified  care  or  skill,  contributed  to  any  injury  from 
by  cases  in  the  English  courts,  wherein  it  a  collision,  his  master  clearly  could  main- 
is  held  that  a  party  who  trusts  himself  to  a  tain  no  action,  and  I  mu>t  confess  I  see  no 
public  conveyance  is  in  some  way  identified  reason  why  a  passenger  who  employs  the 
with  those  who  have  it  in  charge,  and  that  driver  to  carry  him  stands  in  any  different 
he  can  only  recover  against  a  wrong-doer  position.  Afr.  Justice  Williams  added  that 
when  they  who  are  in  charge  can  recover;  ne  was  of  the  same  opinion.  He  said,  'I 
in  other  words,  that  their  contributory  think  the  passenger  mu«t,  for  this  purpose, 
negligence  is  imputable  to  him  so  as  to  be  considered  a-*  identified  with  the  person 
preclude  his  recovery  for  an  injury  when  having  the  management  of  the  omnibus  he 
they,  by  reason  of  such  negligence,  could   was  convej^ed  by.* 

not  recover.  The  leading  case  to  this  effect  **  What  is  meant  by  the  passenger  being 
is  Thorogood  z/.  Bryan,  decided  by  the  'identified  with  the  carriage*  or 'with  the 
court  of  common  pleas  in  1S49,  8  C.  B.  person  having  its  management,'  is  nut  very 
114.  It  there  appeared  that  the  husband  of  clear.  In  a  recent  case,  in  which  the  court 
the  plaintiff,  whose  administratrix  she  was,  of  exchequer  apilicd  the  same  test  to  a 
was  a  passenger  in  an  omnibus.  The  de-  passfenger  in  a  railway  train  which  collided 
fendant,  Mrs.  Bryan,  was  the  proprietress  with  a  number  of  loaded  wagons  that  were 
of  another  omnibus  running  on  the  same  being  shun".  edfr<>m  a  siding  by  the  def end- 
line  of  road.  Both  vehicles  had  started  ant,  another  railway  company.  Baron  Pol- 
together»  and  frequently  passed  each  other,  lock  said  that  he  understood  it  to  mean 
as  either  stopped  to  take  up  or  set  down  a  *  that  the  plaintiff,  for  the  purpoj^e  of  the 
passenger.  The  deceased,  wishing  to  alight,  action,  must  be  taken  to  be  in  the  same 
JiJ  not  wait  for  the  omnibus  to  draw  up  to  position  as  the  owner  of  the  omnibus  or 
.  le  curb,  but  got  out  whilst  it  was  in  motion,  his  driver.'  Armstrong  v.  Lancashire,  etc., 
a.id  far  enough  from  the  path  to  allow  an-  R.  Co.,  L.  R.  10  Exch.  47,  52.  Assuming 
other  carria'^e  to  pass  on  the  near  side,  this  to  be  the  correct  explanation,  it  is  diffi- 
The  defendant's  omnibus  coming  up  at  cult  to  see  upon  what  principle  the  pas^en- 
the  moment^  he  \vu:5  run  ovei,  and  in  a  few   ger  can  be  considered  to  be  in  th^  same 
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position,  with  reference  to  the  negligent  act, 
as  the  driver  who  committed  it,  or  as  his 
master,  the  owner.  Cases  cited  from  the 
English  courts,  as  we  have  seen,  and  numer- 
oas  others  decided  in  the  courts  uf  this 
country,  show  that  the  relation  of  master 
and  servant  does  not  exist  between  the 
passenger  and  the  driver,  or  between  the 
passenger  and  the  owner.  In  the  absence 
of  this  reUtion,  the  imputation  of  their 
negligence  to  the  p  issenger,  where  no  fault 
of  omi»aion  or  commission  is  chargeable  to 
him,  is  against  all  l^al  rules.  If  their 
negligence  could  be  imputed  to  him,  it 
would  render  him  equally  with  them  re* 
sponsible  to  third  parties  thereby  injured, 
and  would  also  preclude  him  from  main- 
taining an  action  against  the  owner  for  in- 
juries received  by  reason  of  it.  But  neither 
of  these  conclusions  can  be  maintained; 
neither  has  the  support  of  any  -adjudged 
cases  entitled  to  considerau«m. 

*•  The  truth  is,  the  decision  in  Thorogood 
V.  Brpn  rests  upon  indefensible  ground. 
The  identification  of  the  passenger  with 
the  negligent  driver  or  the  owner,  without 
his  personal  coMiperation  or  encourage- 
ment, is  a  gratuitous  assumption.  There  is 
no  such  identity.  The  parties  are  not  in 
the  same  position.  The  owner  of  a  public 
conveyance  is  a  carrier,  and  the  driver  or 
(he  iierson  ma'iaging  it  is  his  servant 
Xcither  of  them  in  the  servant  of  the  pas- 
>cnger,  and  his  a«4sert  d  identity  with  them 
is  contradicted  by  the  daily  experience  of 
ihe  world. 

**  rboroi^ood  v,  Bryan  has  not  escaped 
criticism  in  the  English  courts.  In  the 
court  of  the  aclmiralty  it  has  been  openly 
disregarded.  In  The  Alilan^  Dr.  Lushine- 
ton,  the  judge  of  the  high  court  of  aJ- 
miralty,  m  speaking  of  that  case,  said, 
*\Vith  due  respect  to  the  judfres  who  de- 
cided that  case,  I  do  not  consider  that  it  is 
necessary  for  me  to  dissect  the  Judgment : 
but  I  decline  to  be  bound  by  it,  oecause  it 
is  a  single  case;  becai^se  1  kmtw,  upon 
inquiry,  that  it  h  \%  been  doubted  by  high 
authority;  ber;iuse  it  appears  to  me  not 
reconcilable  with  other  pt  inciples  laid  dawn 
at  comm«in  law ;  and  lastly,  because  it  is 
directly  against  Hay  v.  J^  Neve  and  the 
ordinary  practice  of  the  court  of  admiralty.' 
Lu*h.3SS,4ov 

"  In  this  ciiuntry  the  doctrine  of  Thoro- 
good 9.  Br\*an  has  n<it  been  generally  fol- 
lowel.  In  Bennett  v.  New  Jersey  R.  Co., 
j6  N.  J.  L.  (7  Vroom)  225,  And  New  York, 
etc,  R.  Co.tf.  Steinbrenner,  47  N,  J.  L,  ( 18 
Vroom)  161 ;  s.  c,  aj  Am.  and  Eng.  R,  R. 
^^^  330>  it  was  elab«»rately  examined  by  the 
supreme  court  and  the  court  of  errors  of 
New  Jersey  in  opinions  of  marked  ability 
and  I^-aminfT,  and  was  disapproved  and  re- 
jected. In  the  first  it  was  held  that  the  driver 
of  a  horse-car  was  not  the  a::ent  of  the 


passenger  so  as  to  render  the  passenger 
chargeable  for  the  driver*s  negligence.  The 
car,  in  crossing  the  track  of  the  railroad 
company,  was  struck  by  its  train,  and  the 
passenger  was  injured;  and  he  brought  an 
action  agamst  the  company.  On  the  trial 
the  defendant  contended  that  there  was 
evidence  tending  to  show  negligence  by  the 
driver  of  the  horse-car,  which  was  in  part 
productive  of  the  accident;  and  the  pre- 
siding jud^e  was  requested  to  chartie  the 
jury,  that,  if  this  was  so,  the  plaintiff  wan  not 
entitled  to  recover ;  but  the  court  instructed 
them  that  the  carelessness  of  the  driver 
would  not  affect  the  action,  nor  debar  the 
plaintiff's  right  to  recover  for  the  negligence 
of  the  defendant  And  this  instruction 
was  sustained  by  the  court.  In  speaking 
of  the  '  identification '  of  the  passenger  in 
the  omnibus  with  the  driver,  menti<»ned  in 
Thorogood  z/.  Brvan,  the  court,  by  the  chief 
justice,  said,  'ouch  identification  could 
result  only  in  one  way;  that  is,  by  consider- 
ing such  driver  the  servant  of  the  passenger. 
I  can  see  tio  ground  upon  which  such  a 
relationship  is  to  be  founded.  In  a  practi- 
cal point  of  view,  it  certainly  does  not  exist. 
The  passenger  has  no  control  over  the 
driver  or  agent  in  charge  of  the  vehicle. 
And  it  is  tliis  right  to  control  the  conduct 
of  the  agent  which  is  the  foundation  of  the 
doctrine  that  the  master  is  to  be  affected 
by  the  acts  of  his  servant.  To  hold  that 
the  conductor  of  a  street-car  or  a  railroad 
train  is  the  agent  of  the  numerous  pas- 
sengers who  may  chance  to  be  in  it,  would 
be  a  pure  fiction.  In  reality  there  is  no 
such  agency;  and  if  we  impute  it,  and  cor- 
rectly apply  legal  principles,  the  passenger, 
on  the  occurrence  of  an  accident  from  the 
carelessness  of  the  person  in  charge  of  the 
vehicle  in  which  he  is  being  conveyed, 
would  be  without  remedy.  It  is  obvious, 
in  a  suit  against  the  proprietor  of  the  car 
in  which  he  was  a  passenger,  there  wtmld 
lie  no  recovery  if  the  driver  or  conductor 
of  such  car  is  to  be  regarded  as  the  servant 
of  the  passenger.  And  so,  on  the  same 
ground,  each  passenger  would  be  liable  to 
every  person  injured  bv  the  carelessness  of 
such  driver  or  conductor;  because,  if  the 
negligence  of  such  agent  is  to  be  attributed 
to  the  passenger  for  one  purpose,  it  w  ^uld 
be  entirely  arbitrary  to  say  that  he  is  not 
to  be  affected  by  it  for  other  purposes '  (7 
Vroom,  227,  228). 

'*  In  the  latter  case,  it  appeared  that  the 
plaintiff  had  hired  a  coach  and  horse.s  with 
a  driver,  to  take  his  family  on  a  particular 
journey.  In  the  course  of  the  journey, 
while  crossing  the  track  of  the  railroad,  the 
coach  was  struck  by  a  passing  train,  and 
the  plaintiff  was  injured.  In  an  action 
brought  by  him  against  the  railroad  com- 
panv,  it  was  held  that  the  relation  of  master 
and  servant  did  not  exist  between  him  and 
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thie  driver,  and  that  the  negligence  of  the 
lajtter,  co-operating  with  that  of  persons  in 
charge  of  the  train,  which  caused  the  acci- 
dent,  was  not  ipiputable  to  the  plaintiff,  as 
cdntributory  negligence,  to  bar  his  action. 
**  In  New  York  a  similar  conclusion  has 
been  reached.  In  Chapman  v.  New  Haven 
R.  Co.,  19  N.  Y.  341,  it  appeared  that 
there  was  a  collision  between  the  trains  of 
two  railroad  companies,  by  which  the  plain- 
tiff, a  passenger  of  one  of  them,  was  injured. 
The  court  of  appeals  of  that  State  held 
that  a  passenger  by  railroad  was  not  so 
identified  with  the  proprietors  of  the  train 
conveying  him,  or  with  their  servants,  as 
to  be  responsible  for  their  negligence;  and 
that  he  might  recover  against  the  proprie- 
tors of  another  train  for  injuries  sustained 
from  a  collision  through  their  negligence, 
although  there  was  such  negligence  in 
the  management  of  the  train  conveying  him 
as  would  have  defeated  an  action  by  its 
owners.  In  giving  the  decision,  the  court 
referred  to  Thorogood  v,  Bryan,  and  said 
that  it  could  see  no  justice  in  the  doctrine 
in  connection  with  tnat  case ;  and  that,  to 
attribute  to  the  passenger  the  negligence 
of  the  agents  of  the  company,  and  thus  bar 
his  right  to  recover,  was  not  applying  any 
existing  exception  to  the  general  rule  of 
law,  but  was  framing  a  new  exception  based 
on  fiction,  and  inconsistent  with  justice. 
The  case  differed  from  Thorogood  v.  Bryan 
in  that  the  vehicle  carrying  the  plaintiff  was 
a  railway-train  instead  of  an  omnibus;  but 
the  doctrine  of  the  English  case,  if  sound, 
is  as  applicable  to  passengers  on  railway 
trains  as  to  passengers  in  an  omnibus ;  and 
it  was  so  applied,  as  already  stated,  by  the 
court  of  exchequer,  in  the  recent  case  of 
Armstrong  v,  Lancashire  &  Yorkshire  R. 
Co.  In  Dyer  v.  Erie  Railway  Co ,  7 1  N.  Y. 
22S,  the  plaintiff  was  injured  while  crossing 
the  defendant's  railroaa  track,  on  a  public 
thoroughfare.  He  was  riding;  in  a  wagon, 
by  the  permission  and  invitation  of  the 
owner  of  the  horses  and  wacon.  At  that 
time,  a  train  standing  south  of  certain 
buildings,  which  prevented  its  being  seen, 
had  started  to  back  over  the  crossing,  with- 
out |;iving  the  driver  of  the  wagon  any 
warning  of  its  approach.  The  horses,  be- 
coming frightened  by  the  blowine-off  of 
steam  from  engines  in  the  vicinity,  oecame 
unmanageable,  and  the  plaintiff  was  thrown, 
or  jumped  from  the  wagon,  and  was  injured 
by  the  train  which  was  backing.  It  was 
held  that  no  relation  of  principal  and  agent 
arose  between  the  driver  df  the  wagon  and 
the  plaintiff;  and,  although  he  travelled 
voluntarily,  he  was  not  responsible  for  the 
negligence  of  the  driver,  where  he  himself 
was  not  chargeable  with  negligence,  and 
there  was  no  claim  that  the  driver  was  not 
competent  to  control  and  manage  the 
horses. 


**  A  similar  doctrine  is  maintained  by  the 
courts  of  Ohio.    In  Transfer  Co.  v.  Kelly, 


^6  Ohio  State,  S6,  91 ;  s.  c,  3  Am.  &.  Eng. 
K.  R.  Cas.  33^,  the  plaintiff,  a  passenger 
on  a  car  owned  by  a  street  railroad  com- 


pany, was  injured  by  its  collision  with  a 
car  of  the  Transfer  Co.  There  was  evi- 
dence tending  to  show  that  both  companies 
were  negligent,  but  the  court  held  that  the 
plaintiff,  he  not  being  in  fault,  could  re- 
cover against  the  Transfer  Co.,  and  that  the 
concurrent  negligence  of  the  company,  on 
whose  cars  he  was  a  passenger,  could  not 
be  imputed  to  him,  so  as  to  charge  him 
with  contributory  neglieence.  The  Chief 
Justice,  in  delivering  the  opinion  of  the 
court,  said,  *It  seems  to  us,  therefore, 
that  the  negligence  of  the  company,  or  of 
its  servants,  should  not  be  imputed  to  the 
passenger,  where  such  negligence  con- 
tributes to  his  injury  jointly  with  the  neg- 
ligence of  a  third  party,  any  more  than  it 
should  be  so  imputed,  where  the  negligence 
of  the  company,  or  its  servants,  was  the 
sole  cause  of  the  injury.'  'Indeed,'  the 
Chief  Justice  added,  'it  seems  as  incredi- 
ble to  my  mind  that  the  right  of  a  passen- 
ger to  redress  against  a  stranger  for  an 
injury  caused  directly  and  proximatel)r  by 
the  latter's  negligence,  should  be  deniea, 
on  the  ground  that  the  negligence  of  his 
carrier  contributed  to  his  injury,  he  being 
without  fault  himself,  as  it  would  be  to 
hold  such  passenger  responsible  for  the 
negligence  of  his  carrier,  whereby  an  injury 
was  inflicted  upon  a  stranger.  And  of  the 
last  proposition  it  is  enough  to  say  that  it- 
is  simply  absurd.' 

"In  the  Supreme  Court  of  Illinois  the 
same  doctrine  is  maintair\,ed.  In  the  recent 
cases  of  the  Wabash,  etc.,  R.  Co.  v,  Schack- 
lett,  105  III.  364;  s.  c,  12  Am.  &  Eng.  R.  R. 
Cas.  160,  the  doctrine  of  Thorogood's  case 
was  ^  examined  and  rejected,  the  court 
holding  that,  where  a  passenger  on  a  rail- 
way train  is  injured  by  the  concurring  neg- 
ligence of  servants  of  the  companv  on 
whose  train  he  is  travelling,  and  01  the 
servants  of  another  company  with  whom 
he  has  not  contracted,  there  being  no  fault 
or  negligence  on  his  part,  he  or  his  per- 
sonal representatives  may  maintain  an  ac- 
tion against  either  company  in  default,  and 
will  not  be  restricted  to  an  action  against 
the  company  on  whose  train  he  was  trav- 
elling. 

"Similar  decisions  have  been  made  in  the 
courts  of  Kentucky,  Michigan,  and  Cali- 
fornia. Danville,  etc..  Turnpike  Co.  «/. 
Stewart,  2  Met.  (Ky.)  119 ;  Louisville,  etc^ 
R.  Co.  V.  Case,  9  Bush  (Ky.^  728;  Cuddy 
7'.  Horn,  46  Mich.  596;  TomjAins  v.  Clay 
St.  R.  Co.,  66  Cal.  163;  s.  c,  18  Am.  & 
Eng.  R.  R.  Cas.  144. 

"There  is  no  distinction  in  principle 
whether  the  passenger  be  on  a  public  con- 
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manner  in  which  that  case  has  now  been  overruled  in  England/ 
indicate  an  entire  abandonment  of  the  doctrine  that  the  contrib- 
utory negligence  of  a  carrier  should  be  imputed  to  a  passenger.* 

In  the  second  class  of  cases,  the  doctrine  of  Hartfield  v.  Roper* 
is  followed  in  some  jurisdictions  ;  and  it  is  held  that  the  negligent 
conduct  of  a  parent,  guardian,  or  custodian  in  allowing  a  child 
nonsui  juris  to  be  negligently  injured  is  contributory  negligence, 
which  must  be  imputed  to  the  child.*     But  in  other  jurisdictions 


vtysnce  like  a  railroad  train  or  an  omni- 
bus, or  be  on  a  hack  hired  from  a  public 
stand  in  the  street  for  a  drive.  Those  on  a 
hack  do  not  become  responsible  for  the 
negligence  of  the  driver  it  they  exercise  no 
control  over  him  farther  than  to  indicate 
the  route  they  wish  to  travel  or  the  places 
to  which  they  wish  to  %o.  If  he  is  their 
agent,  so  that  his  negligence  can  be  im- 
puted to  them  to  prevent  their  recovery 
against  a  third  party,  he  must  be  their 
agent  in  all  other  respects,  so  far  as  the 
management  of  the  carriage  is  concerned, 
and  responsibilities  to  third  parties  would 
attach  to  them  for  injuries  caused  by  his 
negligence  in  the  course  of  his  employ- 
menL  But,  as  we  have  already  stated,  re- 
sponsibility cannot,  within  any  recognized 
rules  of  law,  be  fastened  upon  one  who  has 
in  no  way  interfered  with  and  controlled  in 
the  matter  causing  the  injury.  From  the 
simple  fact  of  hiring  the  carriage,  or  riding 
in  it,  no  such  liability  can  arise.  The  party 
hiring  or  riding  must  in  some  way  have 
co-operated  in  producing  the  injury  com- 
plained of  before  he  incurs  any  liability  for 
It.  'If  the  law  were  otherwise,'  as  said 
by  Mr.  Justice  Dupue  in  the  elaborate 
opinion  m  the  latest  case  in  New  Jersey. 
*not  only  the  hirer  of  the  coach,  but  also 
all  the  passengers  in  it,  would  be  under  a 
constraint  to  mount  the  box  and  superin- 
tend the  conduct  of  the  driver  in  the  man- 
agement and  control  of  his  team,  or  be 
put  for  remedy  exclusively  to  an  action 
against  the  irresponsible  driver,  or  the 
equally  irresponsible  owner  of  a  coach 
taken,  it  may  be,  from  a  coach-stand,  for 
the  consequences  of  an  injury  which  was 
the  product  of  the  co-operatmg  wrongful 
acts  of  the  driver  and  of  a  third  person, 
and  that,  too^  though  the  passengers  were 
ignorant  of  the  character  of  the  driver,  and 
of  the  responsibility  of  the  owner  of  the 
team,  and  strangers  to  the  route  over  which 
they  were  to  be  carried.*  New  York, 
Lake  Erie,  etc.,  R.  Co.  v.  Steinbrenner,  47 
N.  J.  JL  (iS  Vroom)  161,  171 ;  s.  c.  23  Am. 
&  Eng.  R.  R.  Cas.  330. 

"  In  this  case,  it  was  left  to  the  jury  to  say 
whether  the  plaintiff  had  exercised  any  con- 
trol over  the  conduct  of  the  driver  further 
than  to  indicate  the  places  to  which  he 
wished  him  to  drive.    The  instruction  of 


the  court  below,  that  unless  he  did  exercise 
such  control,  and  require  the  driver  to  cross 
the  track  at  the  time  the  collision  occurred^  - 
the  negligence  of  the  driver  was  not  im- 
putable to  him  so  as  to  bar  his  right  of 
action  against  the  defendant,  was  there- 
fore correct,  and  the  judgment  mast  be 
affirmed." 

1.  Cafe  of  the  Benuna.  —  The  Bernina^ 
12  Prob.  Div.  58  \  s.  c,  57  Am.  Rep.  494,  et 
seq.^  note. 

2.  When  the  Bole  properly  applicable. 
—  An  examination  of  the  cases  cited  will 
show  a  marked  tendency  to  the  entire  aban- 
donment of  the  doctrine  of  imputable  neg- 
ligence in  cases  of  the  class  now  under 
discussion.  It  may  be  questioned  whether 
the  rule  has  any  proper  application,  ex- 
cept in  cases  where  the  maxim,  qui  fad t 
per  alium  facit  per  se,  can  be  invoked, 
keedie  v.  London,  etc.,  R.  Co.,  4  Exch. 
244  ;  Quarman  v.  Burnett,  6  M.  &  W.  499; 
TAe  Bcrfiina,  12  Prob.  Div.  58 ;  N.  Y.,etc.^ 
R.  Co.  V.  Steinbrenner,  47  N.  J.  L.  161 ; 
8.  c,  23  Am.  &  Eng.  R.  R.  Cas.  330,  54  Am. 
Rep.  1 26  and  note;  St.  Clair  St.  R.  Co.  ?'. 
Eadie,  43  Ohio  St.  91 ;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  269 ;  Cuddy  v,  Horn,  46  Mich. 
596;  s.  c,  41  Am.  Rep.  178 ;  Little  v.  Hack^ 
ett,  116  U.  S.  366;  Follman  v.  Mankata 
(Minn.  1886),  15  Am.  &  Eng.  Corp.  Cas. 
238. 

3.  Impntable  Negligence  of  Parents  r 
Hartfield  ▼.  Boper.— Hartfield  v.  Roper, 
21  Wend.  (N.  Y.)  615;  s.  c,  34  Am.  Dec. 
273  ;  2  Thomp.  on  Neg.  1 121.  In  this  case, 
it  was  Ae/(/,  that  parents  permitting  a  child 
two  years  old  to  be  in  a  public  highway  un- 
attended, are  guilty  of  such  contributory- 
negligence  as  will  defeat  an  action  in  thr 
chiltTs  name  for  an  injury  done  to  it  by  the 
negligence  of  a  traveller  in  the  hiehway, 

4.  Where  held  Impntable  to  Child.  —  Gil> 
bons  V.  Williams,  135  Mass.  333;  McGeary 
V.  Eastern  R.  Co.,  135  Mass.  367;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  407  ;  O  Connor  v, 
Boston,  etc,  R.  Co.,  135  Mass.  352;  s.  c, 
15  Am.  &  Eng.  R.  R.  Cas.  362;  Wright  v. 
Maiden,  etc.,  R.  Co.,  4  Allen  (Mass.),  283; 
Lynch  v.  Smith,  104  Mass.  52  ;  s.  c  ,  6  Am. 
Rep.  188 ;  Schierhold  v.  North,  etc.,  R.  Co.,. 
40  Cal.  447  ;  Meeks  v.  Southern,  etc.,  R.  Co.,. 
Q2  Cal.  604;  s.  c,  56  Cal.  513;  38  Am.  Rep. 
67  ;  Gavin  v.  Chicago,  97   III.  66;  s.  c,  37- 
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it  is  held  that  the  negligence  of  the  parent,  guardian,  or  custodian 
is  not  imputable  to  tne  child,  because  it  is  in  no  way  responsible 
for  the  danger,  had  no  volition  in  establishing  the  relation  of  privity 
with  the  person  whose  negligence  it  is  sought  to  impute  to  it,  and 
should  not  be  charged  with  the  fault  of  such  person  in  allowing 
it  to  be  exposed  to  danger  which  it  had  neither  the  capacity  to 
know  nor  avoid.*  In  England  it  has  been  held  that  the  negligence 
of  a  person  in  the  actual  custody  of  a  child,  at  the  time  of  its 
injury,  which  contributes  to  the  injury,  may  be  imputed  to  the 
child'    And  in  some  of  the  United  States,  similar  decisions  have 


Am.  Rep.  S9;  Toledo,  etc.,  R.  Co.  v.  Gra- 
ble,  ^  111.  441 ;  Chicago  v.  Ilesins,  8^  lil. 
204 ;  Evansville,  etc,  R.  Co.  v.  Wiift,  59 
Ind.  S9;  Jeffersonville,  etc,  R.  Co.  v. 
Bowen,  40  Ind.  545;  Atchison,  etc,  R.  Co. 
7*.  Smith,  28  Kan.  541 ;  8«  c,  8  Am.  &  Eng. 
R.  R.  Cas.  327 ;  Leslie  v,  Lewiston,  62  Me. 
46S ;  Brown  v.  European,  etc,  R.  Co.,  58 
Me.  384,  Compare  0*Biientr.  McGIinchy, 
68  Me.  552;  McMahon  v.  Northern,  etc, 
R.  Co.,  39  Md«  438;  Baltimore,  etc,  R. 
Co.  V.  McDonnell,  43  Md.  5J4 ;  Fitzgerald 
V.  St.  Paul,  etc,  R.  Co.,  29  M  inn.  3  ;6  5  s.  c, 
8  Am.  &  Ens.  R.  R.  Cas.  310;  43  Am.  Rep. 
212;  Ihl  ff.  Railroad  Co.,  47  N.  Y.  323; 
s.  c,  7  Am.  Rep.  450 ;  Caserove  v,  Oeden, 
49  N.  Y.  25c ;  8.  c,  10  Am.  Rep.  361 ;  Man- 
gam  V.  Brooklvn  R.  Co  ,  38  N.  Y.  4SS. 

Parent  barred  vben  Child  not.  —  In  con- 
sidering the^e  and  similar  ca^es  it  should 
not  be  overlooked  that  there  is  a  marked 
distinction  between  cases  brought  in  the 
name  of  the  child  itself,  and  CA>es  brought 
by  the  parents  to  recover  f  >r  the  injuries 
sustained  by  them  by  reason  of  the  h(»mi- 
cide  or  injury  of  the  child.  Thus,  when 
the  parents  sue,  their  ne^^liuence  in  expos- 
ing the  child  to  injury  will  bar  their  recov- 
ery. Smith  V,  Hestonville,  etc.,  R.  Co.,  92 
Pa.  St.  450;  8.  c ,  2  Am.  &  En*?.  R.  R.  Cas. 
12,  37  Am.  Rep.  705;  Batii.^hill  w.  Hum- 
phrey (Mich.  1887),  2i  Am.  &  Eng.  R.  R. 
Cas.  597 ;  Williams  v.  Texas,  etc.,  R.  Co., 
60  Tex.  205;  8.  c,  15  Am.  &  Eng.  R.  R. 
Cas.  403.  And  this  is  a  correct  rule  in  all 
jurisdictions.  But,  aa  the  ca^es  just  cited 
show,  the  contributory  negligence  of  the 
parent  will  not  keep  the  child  from  recov- 
ering,  except  in  jurisdictions  that  have  fully 
adopted  the  rule  in  Hartfield  z/.  Roper. 
Erie  City  Pass.  R.  Co.  v,  Schuster,  1 13  Pa. 
St.  412;  8.  c,  57  Am.  Rep.  471 ;  Glaasy  v, 
Hestonville,  etc.,  k.  Co.,  J7  J*a.  St.  172; 
North  Pa.  Railroad  Co.  v,  Mahoney,  57  Pa. 
St.  187. 

And  the  Qneition  ef  Impntatiility  for  the 
Jury. —  It  will  also  be  noted  that  \\\  Mas- 
sachusetts, and  several  other  jurisdictions, 
the  rule  of  Hartfield  v.  Roper  is  held  in 
the  modified  form.  In  Massachusetts  the 
question  of  the  contributory  negligence  of 


the  parents  which  will  bar  the  child  is 
always  held  a  question  of  fact  for  the  jury, 
not  of  law  for  the  coait.  McGeary  v. 
Eastern  R.  Co.,  135  Ma^  363;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  407;  O'Connor  v. 
Boston,  etc,  R.  Co.,  135  Mass.  353;  a.  c, 
1 5  Am.  &  Eng.  R.  R.  Cas.  362.  See  Beach 
on  Cont.  Ncg.  §  41 ;  Patterson's  Ry.  Ace  L. 
§  93 ;  i'exas,  etc.,  R  Co  ?'.  Herbeck,  60  Tex. 
612;  Galveston,  etc,  R.  Co.  v.  Moore,  59 
Tex.  64 ;  a.  c,  10  Am.  &  Eng.  R.  K.  (^i&, 
746,46AnL  Rep.  26c;  Robinson  v.  C«'ne, 
22  Vt  213;  a. c,  2  Tnomp.  on  Neg.  1 129; 
a. c,  54  Am.  Dec 67 ;  Norfolk, etc, R.  Co. 
V.  Ormsby,  27  Gratt  (Va.)  453. 

1 .  Where  held  Not  Impatable. — Govem- 
ment  St.  R.  Co.  v.  Hanlon,  531  Ala.  70;  Bay 
Shore,  etc.,  R.  Co.  v*  Harris,  67  Ala.  6; 
Birge  v»  Cirdiner,  19  Conn*  507:  a.  c,  50 
Am.  Dec.  261 ;  Bronson  ».  ^uthbury,  37 
Conn.  199;  Daley  v,  Norwich,  etc,  R.  Co., 
26  Conn.  591 ;  a.  c,  63  Am.  Dec.  413 ;  Frick 
V,  St.  Louis,  rtc,  R.  Co.,  75  Mo.  542;  a.  c, 
75  Mo.  595;  8  Am.  &  Eng.  R.  R.  Cas.  280; 
Boland  v,  Missouri  R.  Co.,  36  Mo.  490 ; 
Battishill  v.  Humphrey  (Mich.  1887),  28 
Am.  &  Eng.  R.  R.  Cas.  597 ;  a.  c,  y  Am. 
Rep.  474,  note;  Huff  v.  Ames,  16  Neb. 
139;  8.  c,  49  Am.  Rep.  716;  Bellefontaine 
R.  Co.  V,  Snyder,  18  Ohio  St  400;  Cleve- 
land, etc.,  R.  Co.  V.  Manson,  30  Ohio  St. 
451 ;  St.  Clair  St.  R.  Co.  v,  Eaclie,  43  Ohio 
Si.  91;  a.  c,  23  Am.  &  Eng.  R.  R.  Cas. 
269;  Erie  Citv  Pass.  R.  Co.  v.  Schuster, 
11^  Pa.  St.  412;  8.  c,  57  Am.  Rep.  471 ; 
Phila.,  etc.,  R.  Co.  v,  Long,  75  Pa.  St.  257; 
North  Pa.  R.  Co.  v.  Mahoney,  57  Pa.  St. 
187;  Smith  V,  O'Connor,  48  Pa.  St.  218; 
Kay  V,  Penna  R.  Co.,  65  Pa.  St.  269 ;  s.  c, 
J  Am.  Rep.  628 ;  Whirley  v.  Whitcman,  \ 
Head  (Tenn.),  610. 

2.  Negligenee  of  Actual  CnatodUi  Im- 
putable. —  Waite  V,  North-Eastern  R.  Co., 
El.  Bl.  &  £1.  719,  727;  Beach  on  CimL 
Neg.  pp.  T  30- 1 32 ;  2  Thomp.  on  Ncg.  1182, 
§  32  ;  Thomp.  on  Car.  291,  §  /. 

But  Mr.  Pollock  regards  thia  case  aa 
resting  u|x>n  the  principle  that  the  founda- 
tifm  of  defendant  s  liability  wai  not  shown, 
because  it  did  not  appear  that  the  negli- 
gence of  the  defendant,  rather  than  that  o£ 
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been  made.*  But  it  seems  that  these  cases  may  be  rested  upon 
the  doctrine  of  the  identification  of  the  child  and  its  custodian 
at  the  moment  of  the  injury ;  and  in  some  of  the  English  cases  it 
is  implied  that  the  contractual  obligations  of  the  defendant  to  the 
custcfdian  formed  the  only  ground  of  action  against  the  defendant, 
and  therefore  it  would  only  be  liable  to  the  child  when  it  would 
have  been  liable  to  the  custodian.*  The  doctrine  of  Hartfield  v. 
Roper  is.  not  applicable  when  the  injured  child,  although  uon  sui 
juriSf  has  exercised  ordinary  care  to  avoid  the  injury,'  or  when 
the  defendant,  by  the  exercise  of  ordinary  care,  could  have  discov- 
ered the  danger  of  the  child  in  time  to  have  avoided  inflicting  the 
injury;*  and  neither  should  it  be  applied  in  cases  where  the  child 
is  old  enough  to  exercise  a  reasonable  degree  of  care  for  its  own 
safety,  and  is,  because  of  this  fact,  released  from  the  immediate 
custody  of  its  parents  or  guardians.*  The  question  then  becomes 
the  usual  one  of  ordinary  care,  and  the  child  may  recover  if  it  has 
exercised  the  ordinary  care  of  a  child.® 


the  custodian,  was  the   proximate  cause  (N.  Y.)  264;  s.  c,  44  N.  Y.  459;  Ihl  v, 

ol  the  child's  injury.    Pollock  on  Torts,  582.  Railroad  Co.,  47  N.  Y.  317;  s.  c,  7  Am. 

1.  Ohio,  etc,  K.  Co.  v.  Stratton,78  III.  Rep.  450;  McGarry  v.  l^omis,  63  N.  Y. 

88;  Stillson  V.  Hannibal,  etc.,  R.  Co.,  67  104;   s.  c,  20  Am.  Rep.  510;   Lynch  v. 

Mo.  671 ;  Lannen  v.  Albany  Gas  Co.,  46  Smith,  104  Mass.  C2 ;  8.c.,6  Am.  Rep.  188; 

BarU(N.Y.)  264;  8.c.,44N.  Y.  459;  Mor-  Collins  v.  South  Boston,  etc.,  R.  Co.,  142 

rtson  V.  Erie  R.  Co ,  ^6  N.  Y.  303 ;  Kay  v,  Mass.  301 ;  s.  c,  26  Am.  &  Eng.  R.  R.  Cas. 

Penna.  R.  Co.,  65  Pa.  St.  269, 276, 277 ;  8.C.,  371 ;  56  Am.  Rep.  676;  Munn  v.  Reed,  4 

3  Am.  Rep.  628;  Holly  v.  Boston  Gas  Lt.  Allen  ( Mass.),  431 ;  Mulligan  v.  Curtis,  100 

Co.,  8  Gray  (Mass.)«  123;  Carter  v.  Towne,  Mass.  j  12  -  O'Brien  v.  McGlinchy,  68  Me. 

^  Mass.  567 ;  s.  c,  103  Mass.  507 ;  Guthen  51^2 ;  Pittsburgh,  etc ,  R.  Co.  v.  Bnmstead, 

:'.  Chicago,  etc.,  R.  Co.,  22  Fed.  Rep.  60Q ;  48  111.  221 ;  McMahon  v.  Northern,  etc.,  R. 

3.C,  19  Am.&  Eng.  R.  R.  Cas.  342;  The  Co.,  39  Md.  438. 

Bargundia,  29  Fed.  Rep.  404;  2  Thomp.  4.  when  Defendant  ooold  have  avoided 

on  Neg.  1188,  §  36;  Patterson's  Ry.  Ace.  inflicting  bijory.  —  Davies  v,  Mann,  10  M. 

L.  S  94;  Beach  on  Cont.  Neg.  pp.  130-  &  W.  546;  s.  c,  2  Thomp.  on  Neg.  1105; 

132.    But  where  the  person  in  actual  cus-  Meeks  v.  Railroad  Co.,  56  Cal.  513;  s.  c, 

tody  of  the  child  is  not  in  privity  with  it,  18  Am.  Rep.  67 ;  Baltimore,  etc.,  R.  Co.  v. 


and  hasno  right  to  control  it,  h's  negligence  McDonnell,  43  Md.  534,  551;  Patterson's 
is  not  attributable  to  the  child.  Thus,  Ry.  Ace.  L.  §93;  2  Thomp.  on  Neg.  1185, 
where  a  stranger  rescu^-d  a  child  from  one  §  35;  Wharton  on  Neg,  §^14 »  Galveston, 
danger,  and,  while  holding  it  in  his  arras,  etc.,  R.  Co.  v.  Moore,  59  Tex.  64;  s.  c,  10 
immediately  exposed  it  to  another  danger.  Am.  &  Eng.  R.  R.  Cas.  746;  46  Am.  Rep. 
it  was  held  that  the  child's  right  of  action   26J,  268. 

was  not  barred  by  the  negligence  of  the  5.  If  Child  foi  juris,  no  ImpntaUIity. — 
stranger  who  held  it.  Norm  Penna.  R.  Lynch  v.  Smith,  104  Mass.  52 ;  s.  c,  6  Am. 
Co.«r.Mahoney,j7  Pa.  St.  187.  And  see  Rep.  188;  McMahon  «/.  New  York,  33 
Pittsburgh,  etc.,  R.  Co.  v,  Caldwell,  74  Pa.   N.  Y.  642;  Oakland  R.  Co.  v.  Fielding,  48 

Pa.  St.  320;  Shearman  &  Redf.  on  Neg. 

(3d  ed.)  §  50;  2  Thomp.  on  Neg.  1180, 

*       ;h  V.  Nurdin,  i  Q.  B.  20;  a.  c, 

Railroad  Co.  v. 


St.  42 1 ;  £ast  Saginaw,  etc.,  R.  Co.  v.  Bohn, 
27  Mich.  503 ;  SellefonUine,  etc.,  R.  Co. 
7'.  Snyder,  18  Ohio  St  400;  Pat  Ry.  Ace. 

^§95- 

8.  Thia  rettaon  Contract  and  Doetrine  of 
Wwtifioation.  —  Patterson's  Ry.  Ace.  Law, 


§  31 ;  Lyncl 

2  Thomp.  on  Neg.  1140; 
...  ^^  


Gla«lman,  15  Wall.  (U.  S)  401. 
6.  ThenaQneationof  "Ordinary  Cara of  a 
S§  ^  93.  94;  Thomp.  Car.  of  Pass.  291,'  Child."  —  Beach  on  Cont  Neg.  §  46;  Mei- 
5^7;  Beach  on  Cont  Neg.  pp.  iji,  132;  bus  v.  Dodge,  38  Wis.  300;  s.  c,  20  Am. 
Waitc  V,  North-East  R.  Co.,  El.  Bl.  &  El.  Rep.  6;  Plumley  v,  Birge,  124  Mass.  57 ; 
719^728;  2  Thomp.  on  Neg.  1182,  1188,  s.  c,  26  Am.  Rep.  645;  Robinson  v. 
§§32^36.  Cone,  22  Vt  213;  s.  c,  54  Am.  Dec.  67; 

8.  "WlienC  ■         "  "  —.-,..      ^      ^    ^.  — 


tCh9dnMdIhieCare,noImpnta-   Thurber 
WBty,  —  Lannen    r*.    Gas    Co.,  46    Barb.    326. 
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39.  Appartionment  of  Damages.  —  In  cases  of  contributory  negli- 
gence at  common  law,  there  can  be  no  apportionment  of  damages, 
as  there  is  in  courts  of  admiralty.^  But  where  the  negligence  of 
a  defendant  has  been  the  sole  cause  of  an  injury  to  the  plaintiff, 
and  the  plaintiff's  subsequent  negligence  has  enhanced  the  injury 
unnecessarily,  the  damages  should  be  limited  to  the  injury  which 
would  have  resulted  from  defendant's  negligence,  had  plaintiff 
exercised  ordinary  care  after  the  injury.*  Yet,  when  the. plaintiff 
has  exercised  ordinary  care,  he  can  recover  for  an  enhancement 
or  aggravation  of  the  injuries  caused  by  defendant  when  such 
enhancement  or  aggravation  results  from  an  existing  disease,  or 
the  development  of  a  latent  disease,  or  the  perversion  of  a  natural 
function  or  condition.*  The  existence  of  such  disease  or  condition 
in  the  plaintiff  is  not  negligence ;  but  it  would  seem  that  there 
may  be  cases  in  which  a  person,  sick  or  diseased,  is  barred  from 
recovering  for  an  aggravation  or  enhancement  of  such  sickness  or 
disease  by  the  negligence  of  another,  when,  without  notice  to  that 
other,  he  has  exposed  himself  to  injury  while  in  such  a  condition 
as  to  make  the  results  of  a  very  slight  injury  serious.*  Under 
such  circumstances,  if  the  negligence  of  the  defendant  would  not 
ordinarily  have  resulted  in  injury  to  a  person  situated  as  plaintiff 
was,  it  is  doubtful  whether  defendant  is  liable,  and  he  should  not 


1.  No  Apportioxunent  at  Ckmuaon  Law.  — 
Railroad  Co.  f.  Norton*  24  Pa.  St.  46c; 
Greenland  v,  Chaplin,  5  Exch.  243 ;  Beacn, 
Cont.  Ncg.  §  24.  "  The  law  does  not  ap- 
portion damages  between  parties  whose 
joint  negligence  caused  to  one  of  them  an 
injury."  Cleveland,  etc.,  R.  Co.  v,  Elliott, 
2«  Ohio  St.  340,  353. 

2.  But  Damages  should  he  limited  to  Ao- 
taal  Effects.  —  i  Sutherland  on  Dam.  237 ; 
2  Id.  729;  Lyons  v.  Erie  R.  Co.,  57  N.  Y. 
489 ;  Gould  V.  McKenna,  86  Pa.  St.  297 ; 
».  c,  27  Am.  Rep.  705;  Geiselman  v,  Scott,  25 
Ohio  St.  86 ;  Nashville,  etc.,  R.  Co.  v.  Smith, 
6  Heisk  (Tenn.),  174;  Louisville,  etc.,  R. 
Co.  V,  Falvey,  104  Ind.  409;  s.  c,  23  Am. 
&  Eng.  R.  K.  Cas.  502;  Nitro-Phosphate 
Co.  V,  Docks  Co.,  9  L.  R.  Ch.  Div.  503; 
Sills  V,  Brown,  9  Car.  &  P.  601 ;  Hunt  v. 
Lowell  Gas  Co.,  1  Allen  (Mass.),  343 ;  Shear- 
man V,  Fall  River  Co.,  2  Allen  (Mass.), 
524 ;  Hibbard  v.  Thompson,  109  Mass.  286; 
Stebbins  v.  Cent.  Vt.  R.  Co.,  54  Vt.  464 ; 
s.  c,  II  Am.&  Eng.  R.  R  Cas.  79;  41  Am. 
Rep.  855;  Matthews  ?'.  Warner,  29  Gratt. 
(Va.)  570;  s.  c,  26  Am.  Rep.j96;  Secord 
V,  St.  Paul,  etc..  U.  Co.,  5  McCrary  (U.  S.), 
ci^;  s.  c,  18  Fed.  Rep.  221;  Patterson's 
Ry.  Ace.  L.  480. 

3.  Yet  Plaintiff  may  recover  for  Enhance- 
ment hy  Disease.  —  Patterson's  Ry.  Ace.  L. 
28;  Louisville,  etc.,  R.  Co. z^.  Jones,  108  Ind. 
C51  ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  170; 
Louisville,  etc.,  R.  Co.  7.  Falvey,  104  Ind. 
409;  s.  c,  23  Am.  &   Eng.  R.  R.   Ca>.  522; 


Ehrgott  V.  Mayor,  96  N.  Y.  264  ;  s.  c,  48 
Am.  Rep.  622 ;  Brown  v,  Chicago^  etc.,  K. 
Co.,  54  Wis.  342 ;  8.  c,  3  Am.  &  Eng.  R.  R. 
Cas.  444;  Houston,  etc,  R.  Co.  v,  Leslie, 
57  Tex.  83;  s.  c,  9  Am.  &  Eng.  R.  Cas.  407 ; 
Allison  V,  Chicago,  etc.,  R.  Co.,  42  Iowa, 
274,  and  see  ante,  §§  13  and  14. 

4.  Bnt  Disease  may  be  Evidenoe  of  Cen- 
trihntory  negligence,  when.— Reading,  etc.. 
R.  Co.  V,  Eckert,  2  Cent.  Rep.  793  (Pa. 
1886) ;  Pullman  Palace  Car  Co.  v.  Barker, 
4  Colo.  344;  s.  c.,  34  Am.  Rep.  89;  New 
Orleans,  etc.,  R.  Co.  ?'.  Statham,  42  Miss. 
607 ;  liobbs  v.  London,  etc.,  R.  Co.,  L.  R. 
loQ.  B.  III.  To  the  extent  stated  in  the 
text,  the  case  of  Pullman  Car  Co.  v.  Barker, 
although  often  denied  and  criticised,  may 
be  sustained.  The  real  trouble  in  that  case 
was,  that  a  correct  principle  was  wrongly 
applied  to  a  natural  function  or  condition 
of  common  occurrence,  and  the  existence  of 
which  in  its  female  passengers  the  railroad 
company  might  reasonably  have  forese<:n. 
Indeed,  in  its  ultimate  analysis,  the  ques- 
tion under  consideration  is  always  one  of 
proximate  cause.  With  notice  of  the  exist- 
ence of  an  unusual  condition  liable  to  en- 
hance the  results  of  a  slight  injury,  liability 
for  an  enhancement  by  negligence  aiises 
when,  without  such  negligence,  there  would 
l>e  no  liability,  because  the  defendant  would 
only  be  liable  for  such  consequences  as 
might  reasonably  have  been  foreseen,  Kit- 
teringliam  7 .  Sioux  CMty.  etc.,  R.  Co.,  62 
low.i,  285 ;  >.  c,  iS  Am.  &  Eng.  R.  R.  Cas.  14. 
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be  held  for  any  consequences  except  those  directly  caused  by  his 
lu^ligence,  and  which  might  have  been  foreseen  as  its  conse- 
qjiences.* 

40l  The  Burden  of  Proof.  —  It  is  a  moot  question  whether  the 
burden  of  proving  contributory  negligence,  or  its  absence,  rests 
on  plaintifiE  or  defendant.*  In  some  jurisdictions  it  is  held,  that, 
as  the  plaintiff  cannot  recover  unless  he  was  in  the  exercise  of 
ordinary  care  at  the  time  of  the  injury,  he  must  both  allege  and 
prove  that  the  injury  occurred  without  negligence  on  his  part;* 
and  it  is  even  said  that  there  is  a  presumption  that  he  was  not 
using  ordinary  care.*  On  the  other  hand,  it  is  held  by  a  majority 
of  the  courts  and  most  text-writers  that  there  is  a  presumption  of 
ordinary  care  in  favor  of  plaintiff  and  defendant  both,  and  that  it 
devolves  on  plaintiff  to  prove  a  want  of  ordinary  care  on  defend- 
ant's part,  and  on  defendant  to  prove  a  want  of  such  care  on  the 
part  of  plaintiff,  contributing  to  his  injury.*     But  in  all  jurisdic- 


1.  When  IMieased  Oomditiim  ihonld  go  in 
Xitigi^fcio&of  Da]iuigQi.-*This  rests  upon 
tht  principle  that  for  consequences  which 
could  not  have  been  foreseen,  and  which 
would  not  have  resulted  in  ordinary  cases, 
there  can  be  no  liability  unless  the  negli- 
gent person  had  notice,  or  by  the  exercise 
of  ordinary  care  might  have  known,  of  the 
diseased  condition  or  the  tendency  to  dis- 
ease that  would  enhance  the  effects  of  a 
slight  injarv;  and  in  such  cases  it  would 
seem  that  the  proximate  cause  of  such  en- 
hancement would  be  the  negligence  of  the 
p«rson  injured  in  exposing  himself  to  se- 
rious injury  from  a  cause  that  ordinarily 
would  not  be  productive  of  such  injuries, 
without  giving  notice  of  the  danger  to  the 
person  guilty  of  the  negligence  that  ordi- 
narily woula  only  have  resulted  in  a  slight 
injury,  perhaps  none  at  all.    See,  upon  this 

?oe$tion  of  proximate  and  remote  causes, 
loag  V.  Lake  Shore,  etc.,  R.  Co.,  85  Pa. 
.St.  293,  2<^;  Shearman  &  Redf.  on  Neg. 
§  10;  Sharp  V.  Pdwell,  L.  R.  7,  C.  P.  253; 
s.  c,  2  Eng.  Rep.  (Moak's)  567 ;  Brown  v. 
Wabash  K,  Co.,  20  Mo.  App.  222 ;  Francis 
».  St  Louis  T.  Co.,  5  Mo.  App,  7 ;  Oil  City 
Gas  Co.  V,  Robinson,  99  Pa.  St  i ;  Shepherd 
V.  Midland  R.  Co.,  25  L  T.  R.  (N.  8)879. 
8.  TlM  Borden  of  Proof  QuMtion.  — 
Cooley  on  Torts,  673 ;  2  Thomp.  on  Neg. 
1175*  §  24;  Id.  1235,  §  ^*  Shearman  & 
Redff.  on  Neg.  §§  43,  44 ;  Wharton  on  Neg. 
§§  423-427;  Patterson's  Ry.  Ace.  L.  435, 
§  J74;  Pierce  on  Railroads,  298-300,  320; 
2  Woiod's  Ry.  Law,  12^8-1261;  Beach  on 
Cont  Neg.  421-4 50;  Whitteker's  Smith 
00  Nee.  381-^4,  notes. 

S.  wlim  ULd  Borden  held  on  the  Plain- 
tiff.— Cincinnati,  etc.,  R.  Co.  v.  Butler,  103 
Ind.  31 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Gas. 
262 ;  Indiana,  etc.,  R.  Co.  7/.  Greene,  106 
lad.  279;  8.  c,  25  Am.  &  Eng.  R.  R.  Gas. 


J22,  55  Am.  Rep.  736;  Louisville,  etc.,  R. 
Go.  V.  Orr,  84  Ind.  50 ;  Mount  Vernon  v. 
Dusonchett,  2  Ind.  586;  s.  c,  ju  Am.  Dec. 
467,  470;  Hinckley  v.  Cape  Cod,  etc.,  R. 
Co.,  120  Mass.  257;  Stock  v.  Wood,  136 
Mass.  353;  State  v.  Maine  Cent  R.  Co.,  76 
Me.  357 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Gas. 
312,  49  Am.  Rep.  622 ;  Kennard  v.  Burton, 
25  Me.  ^9;  s.  c,  43  Am.  Dec.  249;  Vicks- 
burg  t/.  Hennessy,  54  Miss.  363;  Moore  v. 
Shreveport,  3  La.  Ann.  645;  Button  t. 
Frink,  51  Conn.  342;  Missouri  Furnace 
Go.  V.  Abend,  107  111.  44;  s.  c,  47  Am. 
Rep.  425;  Galena,  etc.,  R.  Co.  v.  Fay,  16 
111.  558 ;  s.  c,  63  Am.  Dec.  323 ;  Greenleaf 
V.  111.,  etc.,  R.  Co.,  29  Iowa,  14;  s.  c.,4  Am. 
Rep.  181 ;  Slossen  v.  Burlington,  etc.,  R. 
Co.,  55  la.  294 ;  s.  c,  7  Am.  &  Eng.  R.  R. 
Gas.  509.  But  see  Burns  v,  Chicago,  etc., 
R.  Co.,  69  Iowa,  450;  s.  c,  28  Am.  &  Eng. 
R.  R.  Cas.  409;  55  Am.  Rep.  227;  Detroit 
&  Milwaukee  R.  Co.  v.  Van  Steinburg, 
17  Mich. 99;  Teifel  v.  Hilsendegin, 44  Mich. 
461;  Mitchell  V.  Chicago,  etc.,  R.  Co.,  51 
Mich.  236;  s.  c,  12  Am.  &  Eng.  R.  R.  Gas. 
163;  47  Am.  Rep.  566;  Doggett  v,  Rich- 
mond, etc.,  R.  Co.,  78  N.  Car.  305;  Walsh 
V.  Oregon,  etc.,  R.  Co.,  10  Oregon,  250. 
4.  The  Prefomption  of  Negligence  again. 

—  Indiana,  etc.,  R.  Co.  v.  Greene,  106  Ind. 
279;  s.  c,  25  Am.  &  Eng.  R.  R.  Gas.  322  : 
55  Am.  Rep.  736;  State  v.  Maine,  etc.,  R. 
Co.,  76  Me.  357 ;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  ji 2 ;  49  Am.  Rep.  622 ;  Chase  v.  Maine, 
etc.,  R.  Co.,  77  Me.  62 ;  s.  c,  19  Am.&  Eng. 
R.  Cas.  356;  Patterson's  Ry.  Ace.  Law. 
§  378.  But  see  Schum  v,  Penna.  R.  Co., 
107  Pa.  St ;  s.  c,  52  Am.  Rep.  468 ;  Penna. 
R.  Co.  V.  Weber.  76  Pa.  St.  157 ;  s.  c,  iS 
Am.  Rep.  407  ;  Gassidy  v.  Angell,  12  R.  I. 
447  ;  s.  c,  34  Am.  Rep'  690. 

6.  Whorb  the  Borden  held  on  Defendant. 

—  Hough  :'.  Railroad  Co.,   100  U.  S.  213; 
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tions,  if  plaintiff's  declaration  or  evidence  establishes  his  own 
contributory  negligence,  it  bars  his  recovery,  no  matter  where  the 
burden  rests.^  And  in  jurisdictions  where  the  burden  of  proving 
contributory  negligence  is  on  the  defendant,  plaintiff  is  only  re- 
quired to  prove  that  the  negligence  of  defendant  was  a  cause  of 
his  injury  in  order  to  entitle  him  to  recover,  it  being  held  suffi- 
cient for  him  to  show  a  proximate  cause  adequate  to  account  for 
the  injury.*     Perhaps  the  true  doctrine  is,  that  there  is  no  pre- 

Railroad  Co.  v,  Gladman,  15  Wall.  (U.  S.)  Va.  579;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
401 ;  Railroad  Co.  v.  Horst,93  U.  S.  291;  480;  Barber  v.  Essex,  27  Vt.  62;  Hill  v» 
Smoot  V,  Wetumpka,  2^  Ala.  112;  Mobile,    New  Haven,  ^7  Vt.  501.    But  see  Boree  p. 


Cent.  R.  Co.,  63  Cal.  431 ;  s.  c,  12  Am.  &  Junction  R.  Co.,  3  Mee.  &  W.  244;  Mar- 

En>5.  K.  R.  Cas.  143;  May  v.  Hanson,  5  tin  ».  Gt.  N.,  etc.,  R.  Co.,  16  C.  B.  179. 

Cal.  360;  s.  c,  63  Am.  Dec.  135;  Gay  v.  The  doctrines  of  the  New  York  and  Penn- 

Winter.  34  Cal.  i(;3;  St.  Loui»,etc.,R.  Co.  sylvania  courts  will  be  sUted  farther  on. 

V.  Weaver,  35  Kan.  412;  s.  c,  28  Am.  &  Perhaps  theyesublish  the  true  rule  upon 

Eng.  R.  R.  Cas.  341 ;  Paclucah,  etc.,  R.  Co.  the  question  of  the  burden  of  proof. 

z/.  llaehl,  12  Bush  (Ky ),  41;  Kentucky,  1.  How  whan  Plaintifrs  Sridenee  ihowB 

etc.,  R.  Co.  V.  Thomas,  79  Ky.  160;  s.  c.  Contributory  Hegligeaoe.  —  Pierce  on  Rail- 

I  Am.  &  Eng.  R.  R.  C^is.  79;  Louisville,  roads,  320 ;  Cooley  on  Torts,  67^ ;  Railroad 

etc.,  R.  Co.  V,  Goetz,  79  Ky.  442;  s.  c,  Co.  v.  Gladman,   ij  Wall.   (U.  S.)  401; 

14  Am.  &  Eng.  R.  K.  Cas.  627,  42  Am.  Freck  t^.  Philadelphia,  etc.,  R.  Co.,  39  Md. 

Rep.  227 ;  Thompson  v.  Cent.,  etc,  R.  Co.,  574 ;  McQuillen  v.  Cent.  Pac  R.  Co.,  50 

54  Ga.  509;  Prince  George's  Co.  Com'rs  v.  Cal.  7;  Lincoln  v.  Walker  (Neb.  1884),  5 

Burgess,  6r  Md.  29;  Ba<  on  t/.  Baltimore,  Am.  &  Eng.  Corp  Cas.  610;  Prideauz  v. 

etc.,  R.  Co.,  58  Md.  482;  s.  c,  15  Am.  &  Mineral  Point,  41  Wis.  513 ;  s.  c,  28  Am. 

Eng.  R.  R.  Cas.  409;  Hocum  v,  Weitherick,  Rep.  558;  Cassidy  v,  Angell,  12  R.  L  447  ; 

22  Minn.  152;  Texas,  etc.,  R.  Co.  v,  Orr,  s.  c,  34  Am.  Rep.  690;  Boss  v.  Providence, 

46  Ark.  182;  Little  Rock,  etc.,  R.  Co.  v.  etc.,  R.  Co.(R.  I.),  21  Am.  &  Eng.  R.  R. 

Atkins,  46  Ark.  423;  Little  R«)ck,  etc.,  R.  Cas.  364;  N.  J.  Ex.  Ca  v,  Nichols,  33  N. 

Co.  t/.  Enbanks  (Ark.),  3  S.  W.  Rep.  8o3 ;  J.  L.  434 ;  Berry  v.  Penna.  R.  Co.,  48  N.  J. 

Lopez  V.  Cent.  Arizona  Min.  Co.,  i  Ariz.  L.  141  ;  s.  c,  26  Am.'&  Eng.  R.  R.  Cas. 

464;   S.inderson  v.   Frazier,  8  Cola  79;  396;  Baltimore,  etc.,  R-  Co.  »-  Whitacre, 

s.  c,  54  Am.  Rep.  544,  547 ;  Stepp  «/.  Chi-  35  Ohio  St  627 ;  Winship  r.  Enfield,  42 

"^     "'                '^        ' '        r/.  N.  H.  197- 

2.  Proof  required  of  PUintifr  vhen  Bor- 
den on  Beftodant. —  **In  view  of  the  con- 

1884).  5  Am1&  Eng.  Corp.  Cas.  610;  Smith  flict  in  the  authorities,  we  are  compelled  to 

V.  Eastern,  etc.,  R.  Co.,35  N.  H.  356;  New  adopt  such  rule  as  majrseem  most  conso- 

Jersey  Ex.  Co. ».  Nichols,  33  N.  T.  L.  434;  nant  with  justice.    This  being  so,  there 

s.  c,  3jt  N.  J.  L.  434;  Cleveland,  etc.,  R.  certainly  is  no  presumption  that  the  plaintiff 

Co.  V,  CrawU>rd,  24  Ohio  St.  631 ;  s.  c.,  15  was  negligent    We  therefore  hold  the  rule 

Am.  Rep.  63);  Baltimore,  etc  ,  R.  Co.  v.  to  be,  that  if  the  plaintiff  can  prove  his  case 

Whitacre,  35  Ohio  St.  627 ;  Cassidy  v.  An-  without  showin^r  contributory  negligence,  it 

gell,  12  R.  L  447 ;  s.  c  ,  34  Am.  Rep.  690;  is  a  matter  of  defence  to  be  proved  by  the 

Carter  v,  Columbia,  etc.,  R.  Co.,  19  So.  Car.  defendant."  Lincoln  v.  Walker  (Neb.  1884), 

20;  s.  c,  [5  Am.  &  Ens.  R.  R.  Cas.  414,  5  Am.&£ng.Corp.  Cas.6io,6i  i ;  Prideaux 

45  Am.  Rep.  754;  Roof  v.  Charlotte,  etc.,  v.  Mineral  Point  43  Wis.  513;  t.  c.  28 

R.  Co,  4  So.  Car  61 ;  Mares  ».  N.  P.  R.  Am.  Rep.  558;  Hoyt  v,  Hudson,  41  Wis. 

Co.  (Dak.  1884),  17  Am.  &  Eng.  R.  R.  Cas.  105;  s.  c,  22  Am.   Rep.  714;  Daniel  v. 

620;  Houston,  etc.,  R.  Co.  v.  Cowser,  57  Met  R.  Co.,  L.  R.  3  C.  B.  591 ;  Id.  5  H.  L. 

Tex.  293;  Dall.is,  etc.,  R.  Co.  v,  Spicker,  45;  Milwaukee,  etc.,  R.  Co.  z/.  Hunter,  ii 

61  Tex.  427  ;  s.  c,  2t  Am.  &  Eng.  R  R.  Cas.  Wis.  160 ;  s.  c,  78  Am.  Dec,  699 ;  Johnson 

i6o,  48  Am.  Rep.  297  ;  Texas  P.  R.  Co.  v,  v.  Hudson  River  R.  Co.,  20  N.  Y-  65;  s.  c., 

Davidson  (1887),  4  S.  W.  Rep.  636;  Pri-  75  Am.  Dec.  375,  and  note, 

deaux  v.  Mineral  Point,  43  Wis.  513;  s.  c,  '*  It  would  seem  that  a  plaintiff  would  be 

28  Am.  Rep.  558 ;  Hoth  v,  Peters,  C5  Wis.  entitled  in  every  case  of  this  character  to 

405 ;  Sheff  V,  Huntington,  16  W.  Va.  307;  recover  upon  evidence  which  clearly  makes 

Fowler  v.  Baltimore,  etc.,  R.  Co.,  18  W.  z.  prima  facie  case,  unless  such  case  be  re- 
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s.  c,  54  Am.  Kep.  544,  547 ;  atepp  «/.  i^ni- 
cago  R.  Co.,  85  Mo.  22 q;  Buesching  t/. 
St  Louis  Gas  Co.,  73  Nlo.  219;  s.  c,  39 
Am.  Rep.  503;  Lincoln  v.  Walker  (Net). 


ne  Burden 


CONTRIBUTORY  NEGLIGENCE, 


of  Prool 


sumption  of  either  negligence  or  care  which  is  applicable  as  a 
general  rule  in  all  cases,  but  that  the  question  of  the  burden  of 
proof  should  be  determined  on  the  facts  of  each  case  according 
to  whether  they  show  a  duty  of  care  on  plaintiff  or  defendant.* 
On  principle,  it  would  seem  sufficient  to  entitle  plaintiff  to  recover 
for  him  to  show  a  negligent  injury  by  defendant,  with  nothing  in 
the  circumstances  establishing  contributory  negligence  on  his 
part;  and  this  done,  it  would  devolve  upon  defendant  to  show 
plaintiff's  contributory  negligence  affirmatively.* 


butted  by  testimony  offered  by  himself  or 
by  defendanL"  Dallas,  etc,  R.  Co.  v, 
Spicker,  6i  Tex.  427 ;  a.  c,  4S  Am.  Rep. 
297;  Buesching  v.  Gas.  Co.,  73  Mo.  219; 
s.  c  39  Am.  Rep.  503,  and  note;  Kingston 
;^. Gibbons  (Pa.  18S6),  5  Cent.  Rep.  222. 

1.  Ihe  True  Bole  as  to  the  Burden  of 
Proot — AHte^  §33,  notes  173,  174;  Bums 
V.  Chicago,  etc.,  R.  Co.,  69  Iowa,  450 ;  s.  c., 
28  Am.  &  Eng.  R.  R.  Cas.  409;  58  Am. 
Rep.  227,  and  note ;  Terpet  v.  Hilsende^n, 
44  Mich.  461 ;  Hart  v,  Hud^ion  River 
Brid^  Co.,  80  N.  Y.  622 ;  Mayo  v,  Boston, 
etc.,  R.  Co.,  104  Mass.  137;  Smith  v,  Bos- 
ton Gas  Co.,  129  Mass.  318;  Com.  v,  Bos- 
ton &.  Lowell  R.  Co.,  126  Mass.  61 ;  Street 
R.  Co.  V.  Nolthenius,  40  Ohio  St  376;  s.  c, 
19  Am.&  Eng.  R.  R.  Cas.  191;  Baltimore, 
etc,  R-  Co.  V,  Whitacre,  35  Ohio  St.  627 ; 
Cleveland,  etc,  R.  Co.  v,  Crawford,  24 
Ohio  St  6u,  636 ;  s.  c,  15  Am.  Rep.  633. 
"I  am  of  Ine  opinion  that  it  is  not  a  rule  of 
law  of  universal  application,  that  the  plain- 
tiff most  prove  affirmatively  that  his  own 
conduct  on  the  occasion  of  the  injury  was 
caatious  and  prudent.  The  onus  probandi 
in  this,  as  in  most  other  cases,  depends 
upon  the  position  of  the  affair  as  it  stands 
upon  the  undisputed  facts.*'  Denio^  7 1  in 
John-'On  v^  Hudson  R.  R  Co ,  20  N.  Y.  65 ; 
5.  c,  75  Am.  Dec  375,  and  note.  And  such 
seems  to  be  still  the  rule  in  New  York, 
aUhoueh  Tolman  v,  Syracuse,  etc.,  R.  Co , 
98  N.  Y.  198;  s.  c,  23  Am.  &  Eng»  R.  R. 
Cas.  313;  50  Am.  Rep.  649,  has  been 
died  as  e^^tablishing  the  rule  that  plaintiff 
must  affirmatively  prove  due  care.  Beach, 
Cont  Neg.  446.  The  real  effect  of  the  de- 
cision in  the  Johnson  case  is  to  hold  that 
p'afntiff  may  recover  by  showing  negli- 
gence on  the 'part  of  the  defendant  ade- 
quate to  account  for  the  injury  inflicted 
when  the  circumstances  establishing  so 
much  are  also  consistent  with  the  exercise 
of  ordinary  care  on  plaintiffs  part.  This 
rests  npon  the  principle,  that  a  sufficient 
direct  cause  of  an  injury  appearing,  it  will 
be  held  the  sole  proximate  cause  in  the 
absence  of  evidence  of  any  other  cause. 
Adams  v,  Ynung,  44  Ohio  St.  80;  s.  c  ,  58 
Am.  Rep.  789;  Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.  S.  469.  And  that  the  Tol- 
man case  does  not  depart  from  the  general 


New  York  rule,  may  be  seen  when  it  is 
considered  that  in  that  case  the  contribu- 
tory negligence  of  the  deceased  affirmatively 
appeared,  and  it  was  impossible  to  infer 
from^  the  facts  and  circumstances  that  he 
was  in  the  exercise  of  due  care.  In  an- 
other case  reported  In  the  same  volume,  it 
was  held  that  plaintiff  need  not  negative 
contributory  negligence  in  his  complaint. 
Lee  V.Troy  Cit  Gas  Co.,  98  N.  Y.  115. 
And  the  effect  of  this  decision  is,  that  when 
plaintiff  has  shown  the  negligence  of  the 
defendant  as  a  proximate  cause  sufficient 
to  account  for  the  injury,  without  showing 
fault  on  his  own  part,  he  is  entitled  to  re- 
cover. And  sucn  is  the  doctrine  in  New 
York,  as  the  learned  editor  of  the  Am. 
Reports  understands  it.  Note  to  Buesch- 
ing V,  Gas  Co.,  39  Am.  Rep.  512,  513; 
note  to  Burns  v,  (Jhicago,  etc.,  K.  Co.,  5S 
Am.  Rep.  229,  230,*  s.  c,  28  Am.  &  Eng. 
R.  R.  Cas.  409.  Where  it  is  possible  to 
infer  due  care,  the  question  is  for  the  jury. 
Byrne  v,  N.  Y.  Cent  R.  Co.,  104  N.  Y. 
J62 ;  s.  c,  58  Am.  Rep.  512 ;  83  N.  Y.  620; 
Long  Island  R.  Co.  v.  Greany,  loi  N.  Y. 
419;  8.C,  24  Am.  &  Eng.  R.  R.  Cas.  473. 
And  see  Schum  v.  Railroad  Co.,  107  Pa. 
St  8;  s.  c,  52  Am.  Rep.  46S;  Penna.  K. 
Co.  V.  Weber,  76  Pa.  St  157 ;  s.  c,  18  Am. 
Rep.  407  r  Railroad  Co.  v.  Rowan,  66  Pa. 


St-  393;  McKimble  v,  Boston,  etc  ,  R.  Co., 
r}9  Mass.  "    "        '^   '^ 

C!as.  213. 


|}9  Mass.  542 ;  s.  c,  21  Am.  &  Eng.  R.  R. 


9:] 


2.  The  TTnderlying  Prineiple.  —  Wharton 
on  Neg.  §§  423,  426;  Sheannan  &  Redf. 
on  Neg.  §  44 ;  Stephen*s  Dig.  of  Ev.  Art 
95;  Patterson's  Ry.  Ace.  L.  §  374,  and 
cases  cited ;  Burns  v.  Chicago,  etc.,  R.  Co., 
69  Iowa,  450 ;  s.  c,  28  Am.  &  Eng.  R.  R. 
Cas.  409,  58  Am.  Rep.  227;  Cassidy  v. 
Angel  1,  12  R.  1. 447  ;  s.  c,  74  Am.  Rep.  790 ; 
Dallas,  etc.,  R.  Co.  v.  Spicker,  61  Tex.  427 ;. 
s.  c,  21  Am.  &  Eng.  R.  R.  Cas.  160,  48  Am. 
Rep.  297  ;  Louisville,  etc.,  R.  Co.  z/.  Goetz, 
79  ICy.  442  ;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  627,  42  Am.  Rep.  227  ;  Lincoln  v. 
Walker  (Neb.  1S84),  5  Am.  t&  Eng.  Corp. 
Cas.  610;  Missouri  Furnace  Co.  v.  Abend, 
107  111.  44  ;  s.  c,  47  Am.  Rej^.  425 ;  Chicago, 
etc.,  R.  Co.  z'  Carey,  115  111.  115;  III,  etc., 
R.  Co.  V.  Cragin,  71  111.  177  ;  Penna.  R.  Co. 

Goodman,  62  Pa.  St.  329;  Hays  v.  Gal- 


Law  and  Fact.        CONTRIBUTORY  NEGLIGENCE.        Law  and  Fart. 

4L  Law  and  Pact  —  When  the  facts  are  disputed,  or  more  than 
one  inference  can  be  fairly  drawn  from  them  as  to  the  care,  or 
want  of  care,  of  the  plaintiff,  the  question  of  contributory  negli- 
gence is  for  the  jury  ;^  but  when  the  facts  are  undisputed,  and 
but  one  inference  regarding  the  care  of  the  plaintiff  can  be  drawn 
from  them,  the  question  is  one  of  law  for  the  court.*  It  is  often 
said  that  negligence  and  contributory  negligence  are  usually  mixed 
questions  of  law  and  fact;^  and,  in  a  certain  sense,  this  is  true 
when  the  court  does  not  determine  the  question  as  one  of  law 
alone;  for,  when  the  case  goes  to  the  jury,  it  is  the  duty  of  the 
court  to  tell  the  jur>'  what  facts,  if  proved,  will  constitute  negli- 
gence or  contributory  negligence,  and  to  explain  and  state  the  rule 


lagher,  72  Pa.  St.  136;  Pcnna.  R.  Co.  v. 
Weber,  76  Pa.  St.  157;  s.  c,  18  Am.  Rep. 
407  ;  Schum  v,  Penna.  R.  Co.,  107  Pa.  St. 
8 ;  s.  c,  52  Am.  Rep.  468 ;  Steppz/.  Chicago, 
etc.,  R.  Co.,  8c  Mo.  225;  Kingston  v.  Gib- 
bons (Pa.  18S0),  5  Cent.  Rep.  222 ;  Buesch- 
ing  V.  St.  Louis  Gas  Co.,  73  Mo.  219; 
s.  c,  ^9  Am.  Rep.  503,  and  note ;  Prideaux 
V.  Mineral  Point,  43  Wis.  513;  s.  c,  28 
Am.  Rep.  558 ;  Phila.,  etc.,  R.  Co.  v.  Steb- 
bing,  62  Md.  504;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  36. 

"  There  is  no  presumption  of  negligence 
as  against  either  party,  except  such  as 
arises  from  the  facts  proved.  Indeed,  the 
presumption  of  law  is,  that  neither  party 
was  guilty  of  negligence,  and  such  presump- 
tion must  prevail  until  overcome  by  proof. 
In  actions  for  injury  by  negligence,  where 
there  is  nothing  in  plaintiffs  evidence  tend- 
ing to  show  contnbutory  negligence,  the 
presumption  will  be  that  there  is  no  con- 
tributory negligence,  and  this  presumption 
remains  until  the  contrary  is  shown."  Pitts- 
burgh, etc.,  R.  Co.  V,  Fleming,  30  Ohio 
St.  480,  485;  Ruffner  f.  Cincinnati,  etc.,  R. 
Co.,  34  Ohio  St.  96.  But  see  Hinckley  v. 
Cape  Cod  R.  Co.,  120  Mass.  257,  where  it 
is  said  that "  mere  proof  that  the  negligence 
of  defendant  was  a  cause  adequate  to  have 
produced  the  injury,  will  not  enable  plain- 
till  to  recover,  as  it  does  not  necessarily 
give  rise  to  the  inference  of  due  care  on  his 
part,  proof  of  which  is  essential  to  his 
case." 

1.  Gontribntory  Kegligence:  When  for 
the  Jury.  —  Cooley  on  Torts,  666-671; 
Pierce  on  Railroads,  311  et  sea;  Wharton 
on  Neg.  §  420;  Patterson's  Ry.  Ace.  L. 
§§  382-384;  2  Thomp.  on  Neg.  ii78,§  25; 
Id.  1239,  §  13 ;  Beach  on  Cont.  Neg.  §  163; 
Hathaway  v.  East  Tenn.,  etc.,  R.  Co.,  29 
Fed.  Rep.  489 ;  North  Penn.  R.  Co.  v. 
Heileman,  49  Pa.  St.  60 ;  s.  c,  i  Thomp. 
on  Neg.  401.  **  When  the  question  arises 
upon  a  state  of  facts  on  which  reasonable 
men  may  fairly  arrive  at  different  conclu* 
sions,   the  fact   of    negligence   cannot   be 


determined  until  one  or  other  of  these  con- 
clusions has  been  drawn  by  the  jury.  The 
inferences  to  be  drawn  from  the  evidence 
must  either  be  certain  and  incontrovertible, 
or  they  cannot  be  decided  by  the  court. 
Negligence  cannot  be  conclusively  estab- 
lished by  a  state  of  facts  upon  which  fair- 
minded  men  may  well  differ."  Cooley^  y., 
in  Detroit,  etc.,  K.  Co.  r.  Van  Steinburg,  17 
Mich.  09;  Hart  v,  Hudson  R.  B-  Co.,  80 
N.  Y.  022;  Boss  V.  Providence,  etc„  R»  Co. 
(R.  I.  i885),2iAm.&Eng.  R.R.  Cas.^64; 
Petty  V.  Hannibal,  etc.,  R.  Co.  (Mo.  1886), 
28  Am.  &  Eng.  R.  R.  Cas.  618;  I^ehigh 
Valley  R.  Co.  v,  Greiner  (Pa.  1886),  28  Am. 
&  Eng.  R.  R.  Cas.  397 ;  Strand  v.  Chicago, 
etc.,  R.  Co.  (Mich.  1887),  28  Am.  &  Eng- 
R.  R.  Cas.  213;  Femandes  v»  Sacramento 
City  R.  Co.,  52  Cal.  45 ;  Jochem  v,  Robin- 
son,  66  Wis.  638 ;  s.  c,  57  Am.  Rep.  298. 

2.  When  for  the  Court.  —  Beach  on  Cont. 
Neg.  §  162;  Todd  v.  Old  Colony,  etc.,  R. 
Co.,  3  Allen  (Mass.),  18 ;  s.  c.,80  Am.  Dec. 
49,  and  note ;  Merrill  v.  North  Yarmouth, 
78  Me.  200 ;  s.  c,  57  Am.  Rep.  794 ;  Lar- 
more  r.  Crown  Point  Iron  Co.,  loi  N.  V. 

i\  s.  c,  54  Am.  Rep.  718;    Pierce  v. 

'hitcomb,  48  Vt.  127 ;  s.  c,  21  Am.  Rep. 
120;  Tolmant'.  Syracuse,  etc.,  R.  Co.,  98 
N.  V.  198 ;  s.  c,  23  Am.  &  Eng.  R.  R,  Cas. 
313,  CO  Am.  Rep.  640 ;  Schofieldz^.  Chicago, 
etc.,  K.  Co.,  114  U.  S.  615;  8.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  35^ ;  Baker  v.  Fehr,  97  Pa. 
St.  70;  Indianapolis  v.  Cook,  99  Ind.  10; 
Lehigh  Valley,  etc.,  R.  Co.  v.  Greiner  (Pa. 
1886),  28  Am.  &  Eng.  R.  R.  Cas.  397  ; 
Filer  v.  N.  Y.  Cent.  R.  Co.,  49  N.  Y.  47 ; 
Reading,  etc.,  R.  Co.  v.  Ritchie,  102  Pa. 
St.  425 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
267. 

3.  A  Mixed  Qnestion  of  Law  and  Fact.  — 
Beach  on  Cont  Neg.  §  161 ;  Fernandes  v. 
Sacramento,  etc.,  R.  Co.,  52  Cal.  45,  50; 
Wharton  on  Neg.  §  420 ;  Cleveland,  etc., 
R.  Co.  V.  Terry,  8  Ohio  St.  570-585;  Trow 
V.  Vt.  Cent.  R.  Co.,  24  Vt.  487 ;  s.  c,  58 
Am.  Dec.  191.  .  And  see,  on  submitting 
question  of  proximate  cause  to  jury,  opinion 
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of  proximate  cause.*  This  done,  the  jury  must  determine  the 
facts,  and  apply  to  the  facts  proved  the  law  as  laid  down  by 
the  court.* 

42.  Pecnliar  HodiflcatioiiB  of  Doctrine.  —  In  some  jurisdictions, 
peculiar  modifications  of  the  general  doctrines  of  contributory 
negligence  have  been  made,  either  by  the  courts  or  the  legisla- 
tures; and  the  more  important  of  these  modifications  are  here 
noted. 

The  Rule  in  Illinois,  —  In  Illinois  the  doctrine  of  comparative 
negligence  prevails,  and  the  Illinois  rule  has  been  fully  treated 
already.*  The  results  reached  under  that  rule  are  not  different^ 
from  those  following  the  application  of  the  doctrine  that  a  want 
of  ordinary  care  on  plaintiff's  part  contributing  to  his  injury  as  a 
proximate  cause  thereof,  bars  his  right  of  recovery.* 

The  Rule  in  Georgia.  —  In  Georgia  it  is  provided  by  statute, 
that,  "If  the  plaintiff  by  ordinary  care  could  have  avoided  the 
consequences  to  himself  caused  by  the  defendant's  negligence,  he 
is  not  entitled  to  recover.  But  in  other  cases  the  defendant  is 
not  relieved,  although  the  plaintiff  may  in  some  way  have  contrib- 
uted to  the  injury  sustained."  *  It  is  also  provided  by  statute, 
that  "no  person  shall  recover  damages  from  a  railroad  company 
for  injury  to  himself  or  to  his  property,  where  the  same  is  done  by 
his  consent,  or  is  caused  by  his  own  negligence.  If  the  complain- 
ant and  the  agents  of  the  company  are  both  at  fault,  the  former 
may  recover;  but  the  damages  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  default  attributable  to  him."®  These 
statutes  are  said  to  be  declaratory  of  the  common  law  as  estab- 
lished by  the  decisions  in  Georgia  prior  to  the  code,''  and  those 
decisions  should  be  considered  in  connection  with  the  statutory 
provisions.*     They  do  not  establish  the  doctrine  of  comparative 

fAStymourD. Thompson^  J.^Xil>yxfaxiV.Qzs&  5.  The    Oeorgia    Statute.  —  Code      of 

Ave.,  etc,  R.  Co.,  21  Mo.  App.  Rep.  188.  Georcia,  1882,  §  2972. 

1.  Wliat  this  meani.  — baltimore,  etc.,  6.  Other  Proviiions.  —  Code  of  Georgia, 
R.  Co.  r.  State,  36  Md.  366;  Detroit,  etc.,  1882,  §  3034.  See  also  Id.  §  3033,  which 
R.  Ca  9.  Van  Steinburg,  17  Mich.  118;  establishes  the  rule  that,  when  persons 
Met  R.  Co.  ».  Jackson,  JL  R.  2  C.  P.  D.  property,  or  stock  are  injured  by  the  run- 
12^;  Memphis,  etc.,  R.  Co.  z/.  Whitfield,  44  ning  of  the  locomotives,  cars,  or  other 
Miss.  466;  Montgomery  v.  Wright,  72  Ala.  machinery  of  the  railroad  company,  it  will 
411;  s.  c,  47  Am.  Rep.  422;  Pierce  on  be  presumed  that  such  injury  was  negligent, 
Railroads,  322;  Pennsylvania  Co.  v.  Con-  and  the  burden  of  disproving  negligence  is 
hi),  loi  in.  93 ;  s.  c,  6  Am.  &  Eng.  R.  R.  upon  the  railroad  company.  See,  as  to 
Cas.243  >  Pleasants z'.  Fant,  22  Wall.  (U.  S.)  rebuttal  of  this  presumption.  Central,  etc., 
121;  Cumberland,  etc^  R.  Co. ».  State,  37  R.  Co.  v.  Sanders,  73  Ga.  513;  s.  c,  27 
Md.  157;  Bieelow's  Lea.  Cas.  on  Torts,  Am.  &  Eng.  R.  R.  Cas.  300. 

<8o,  et  sio. :  Toledo,  etc.,  R.  Co.  v.  God-  7.  Said  to  declare  Common  Law  Bnle.  — 

dird,  25  uid.  185.  "  Both  branches  of  the  rule  of  liability,  as 

2.  Pierce  on  Railroads,  311 ;  2  Thomp.  laid  down  in  these  sections  of  the  Code,  are 
on  Neg.  1235,  §  10.  traceable  to,  and  derived  from,  decisions 

8.  (knaparmtire  Negligenoe. — See  "Com-  of  this  court,  made  prior  to  the  adoption  of 

paiative  Negligence,'*  3  Am.  &  Eng.  Ency.  that  body  of  laws.**    Cent.  R.  Co.  of  Ga. 

of  Law.  r.   Brinson,  70  Ga.  207  ;  s.   c,  19  Am.  & 

i.  It  does  not  change  Beevltt.  —  See  title  En^.  R.  R.  Cas.  50. 
"Comparative  Negligence,"  3  Am.  &  Eng.       ft.  DocisionB  before  the  Statute.  —  It  is 

Eocy.  of  Law.  out  of  these  earlier  decisions  that  the  idea 
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negligence  as  it  exists  in  Illinois.*  From  the  latest  cases  it  seems 
that  the  Georgia  rule  may  be  thus  stated :  The  plaintiff  cannot 
recover,  — 

(i)  When  he  could,  by  qrdinary  care,  have  avoided  the  conse- 
quences of  defendant's  negligence ; 

(2)  When  the  injury  is  done  by  his  consent ; 

(3)  When  the  injury  is  caused  by  his  own  negligence ; 

(4)  When  the  defendant  has  been  guilty  of  no  negligence ;  but, 

,  (5)  The  plaintiff  may  recover  when  his  own  negligence  contrib- 
uted to  the  injury  caused  by  the  negligence  of  the  defendant, 
provided^  the  defendant  might,  by  the  exercise  of  ordinary  care, 
have  prevented  the  injury,  but  in  such  case  the  plaintiff's  contrib- 
utory negligence  may  be  considered  in  mitigation  of  his  damages.* 
If  this  latter  rule  be  applied  only  in  cases  where  the  negligence  of 
the  plaintiff  is  antecedent  to  that  of  the  defendant,  and  when 
defendant  might,  by  the  exercise  of  ordinary  care,  have  discovered 
plaintiff's  negligence  in  time  to  have  avoided  injuring  him,  it  only 
differs  from  the  rule  elsewhere  in  allowing  plaintiff's  remote  negli- 
gence to  be  considered  in  mitigation  of  damages.^     But  if  it  is 

that  the  rule  of  comparative  negligence  s.  c,  27  Am.  &  Eng.  R.  R.  Cas.  218, 228. 
prevails  in  Georgia  has  arisen.  Brannon  The  test  is  always  that  o£  ordinary  care.  M. 
V,  May,  17  Ga.  136;  Macnn,  etc.,  R.  Co.  v,  &\V.R.Co.z'.John8on,38Ga.4^x ;  Macon, 
Davis,  13  Ga.  68;  s.  c,  18  Ga.  679;  s.  c,  etc,  R.  Co.  v.  Davis,  18  Ga.  079.  *^  Tk^ 
27  Ga.  113;  Macon,  etc.,  R.  Co.  v.  Winn,  ierm  *^ross  fte^igeHce^  xx^^cd.  in  connection 
19  Ga.  440 ;  s.  c.,  26  Ga.  250.  In  the  Winn  with  such  circumstances,  baa  a  rdative 
case  (19  Ga.),  Lumpkin^  y.,  reviews  the  rather  than  an  absolute  and  strict  signifi- 
Davis  and  May  cases,  and  says  they  do  not  cation,  and,  as  thus  osed^  is  the  equivaitnt 
conflict,  and  in  the  Winn  case  the  doctrine  of  acts  which  r€sultixoxsi9Li\\\MT^  to  observe 
of  contributary  negligence  is  correctly  and  that  *  ordinary  and  reasonable  care  and  dili- 
fully  stated  as  the  law.  Later  cases  use  the  cence  *  prescribed  by  our  Code."  Cent.  R. 
terms  "gross  **  and  " slight "  negligence  in  Co.  r.  Brinson,  70  Ga.  207 ;  s.  c,  19  Am.  & 
an  improper  manner,  but  never,  we  think,  Eng.  R.  R.  Cas.  43,  67. 
in  a  technical  sense,  for  the  purpose  of  2.  The  PrMent  Cfeorgia  Bnla. — Central, 
comparison.  Augusta,  etc.,  R.  Co.  v,  McEl-  etc.,  R.  Co.  r.  Brinson,  70  Ga.  207 ;  8.  c.»  19 
murry,  24  Ga.  75;  Rome  v,  Dodd,  58  Ga.  Am.  &  Eng.  R.  R.  Cas.  42 ;  Georgia  R.  Co. 
238;  Cent.,  etc.,  K.  Co.  v,  Gleason,  69  Ga.  v.  Piitman,  73  Ga.  325;  s.  c,  26  Am.  & 
200;  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65  Gu  Eng.  R.  R.  Cas.  ii74;  lliggins  v,  Cherokee, 
120 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  262 ;  etc.,  R.  Co.,  73  Ga.  149 ;  s.  c.,  27  Am.  &  Eng. 
Thompson  v.  Cent.  R«  Co.,  54  Ga.  509,  R.  R.  Cas.  2i8.    It  should  be  noted  that 


Campbell  v.  Atlanta,  etc.,  R.  Co.,  53  Ga.  subdivision  5  of  the  rule  has  no  application 
488 ;  s.  c,  56  Ga.  586;  Hendricks  z'.  West,  between  master  and  servant.  In  ca^^s  of 
R.  Co.,  52  Ga.  467 ;  ^Iacon,  etc.,  R.  Co.  v,    injuries  to  employees  by  the   negligence 


Johnson,  38  Ga.  408  ;  Yonge  v.  Kinney,  28    ot  the  master,  the  contributory  negligence  of 
Ga.  X  u  ;  Vickers  z/.  Atlanta,  etc.,  R.  Co.,    the  servant  is  an  absolute  bar  to  recovery, 


and  the  rule  that  it  may  be  considered  in 
mitigation  of   damages  does    not    applv. 
Georgia  R.  Co.  v,  Ivey,  73  Ga.  499 ;  s.  c, 
28  Am.  &  Eng.  R.  R.  Cas.  392. 
3.  To  What  Cases  appUeablo.^Thus,  in 


64  Ga.  308  ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
337 ;  Georgia,  etc.,  R.  Co.  v.  Neely,  56  Ga. 
540;  Southwestern,  etc,  R.  Co.  v.  John- 
son, 60  Ga.  667 ;  Southwestern  R.  Co.  v, 
Hankerson,  61  Ga.  1 14. 

1.  Not  Ckmiparative   Negligence.  —  The  Da  vies  v,  Mann  (i   Mee.  &  W.  564),  the 

effect  of  the  decisions  was  really  to  declare  plaintiff,  having  been  guilty  of  negligence 

the  doctrine  of  Davies  v,  Mann,  i  Mee.  &  which  the  defendant,  oy  the  exercise  of 

W.   564.    And  so  Judge  Re<lfie]d  under-  ordinary  care,  could  have  discovered^  in 

stood  the  McEl  murry  case   (24  Ga.  75),  time  to  have  avoided  injuring  plaintifTs 

note,  2  Am.  Law  Reg.  (N.  S.)  90 ;  and  to  donkey,  it  was  held  that  plaintiff  could  re- 

the  same  doctrine  the  Winn  case  in  19  Ga.  cover,  his  negligence  being  remote,  and  that 

445  has  been  recently  cited  in   Georgia,  of  defendant   proximate.      In  such  cases 

lliggins  V.  Cherokee  K.  Co.,  73  Ga.  149;  the  remutc   negligence   of  plaintiff  is  not 
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construed  to  permit  a  partial  recovery  where  plaintiff's  negligence 
is  concurrent  with  the  negligence  of  the  defendant,  an^  a  proxi- 
mate cause  of  the  injury,  then  it  establishes  a  rule  for  the  appor- 
tionment of  damages  according  to  the  respective  fault  of  the 
parties.* 

The  Rule  in  Tennessee.  —  The  doctrine  of  comparati\^  negli- 
gence, although  often  said  to  do  so,  does  not  prevail  in  Tennessee.* 
And  the  terms  "gross"  and  "slight"  negligence  as  used  in  that 
State  do  not  refer  to  the  degrees  of  negligence,  but  are  used  in 
the  sense  of  proximate  and  remote  causes.^  The  only  difference 
between  the  Tennessee  rule  and  the  general  rule  is,  that  in  cer- 
tain cases  plaintiff's  remote  negligence  may  be  considered  in 
mitigation  of  damages.*     His  contributory  negligence  proximately 


held  a  juridical  cause  of  the  injury,  and 
cannot  be  considered  in  bar  of  tne  action, 
or  in  mitigation  of  damages.  Wharton  on 
Ncg.  ( ist  ed.)  §§  323-343.  But  it  seems 
that  in  Georgia  such  remote  negh'gence  is 
treated  as  contributing  to  the  injury ;  and 
hence  it  would  have  been  held  in  Davies  v. 
Mann,  and  has  been  held  in  similar  cases, 
in  that  State,  that  such  antecedent  negli- 
gence on  piaintifiTs  part,  while  it  will  not 
fjar  his  action,  maybe  considered  in  miti- 
gation of  his  damages.  2  Thomp.  on  Nfg. 
ii^5*§  (53-  This  is  well  illustrated  by  a 
late  case,  where  the  plaintiff's  husband 
stood  upon  a  railroad  track,  engaged  in 
taking  the  numbers  of  ears  on  an  adjacent 
track.  While  so  standing,  a  locomotive 
canie  along  the  track  towards  him,  and 
those  in  charge  of  the  locomotive  saw  him, 
and  discovered  that  he  was  making  no  efTort 
to  escape  danger,  and  was  apparently  un- 
conscious of  it.  They  shouted  at  him,  and 
without  having  tried  to  stop  the  locomotive, 
which  thev  m<ght  have  done,  they  struck 
and  killea  him.  It  was  evident  that  the 
killing  was  not  wilful,  and  that  the  men  on 
the  locomotive  thought,  until  the  last  in- 
stant, that  deceased  would  get  off  the 
track.  It  was  held  that  plaintiff  could 
recover,  but  that  the  conduct  of  her  hus- 
band might  be  considered  in  mitigation  of 
(bmages.  Georgia,  etc.,  R.  Co.  r.  Pittman, 
73  Ga.  325;  8.  c,  26  Am.  &  Eng.  R.  R.  Gas. 
474*  And  in  this  same  case  the  jury  were 
toid  that  if  the  negligence  of  the  deceased 
was  the  proximate  cause  of  his  death,  no 
recoverv  could  be  had,  and  this  question 
was  submitted  to  the  jury.  And  such,  we 
think,  is  the  clear  meaning  of  the  Brinson 
case,  suprtu 

1.  Hot  applied  if  Plaintifrs  Negligence 
Proximate.  —  And  t  his  Mr,  Thompson  ( Xeg. 
"65,5  15)  and  Mr,  Beach  (Cont.  Neg.  92) 
seem  to  regard  as  the  effect  of  the  rule; 
but  we  think  an  examination  of  the  Georgia 
cases  dted  will  show  that  plaintiff's  negli- 
gence is  only  considered  m  mitigation  of 
4  C.  of  L—  7  9 


damages  when  it  is  a  remote  cause  of  his 
injury,  and  that  his  proximate  negligence 
always  bars  his  action.  Perhaps  these 
distinctions  have  not  always  been  clearly 
made  or  consistently  adhered  to,  but  they 
underlie   the   Georgia  rule.     Wharton  on 

2.  In  Tennessee  Comparative  Negligence 
not  the  Bnle.  —  "The  doctrine  of  'com- 
parative negligence'**  is  "a  doctrine  cor- 
rectly  said  not  to  be  the  law  of  this  State." 
East  Tenn.,  etc.,  R.  v.  Gmley,  12  Lea 
(Tenn.),  46,^5;  s.  c,  17  Am.  &  kng.  R.  K. 
Cas,  568.  The  test  is  that  of  "ordinary 
care  under  the  circumstances.*'  Louisville, 
etc.,  K.  Co.  ?•.  Gower,  85  Tenn.  (i  Pickk ) 
465.  And  the  proximateness  or  remotcne  ss 
of  such  want  of  ordinary  care  determines 
the  question  of  liability.  Railroad  Co.  r'. 
Fain,  12  Lea  (Tenn.),  35;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  102. 

3.  '*Oro88'*  and  *'8Ught**  mean^Proxi- 
mato*'  and  **  Eemote."— "  He  i&  considered 
the  author  of  the  injury,  by  whose  first  or 
more  gross  negligence,  tn  tie  seme  cf  proxi- 
mate neglijs^ence^  it  has  been  effected.** 
Railroad  Co.  v.  Fain,  12  Lea  (Tenn.),  35, 
40;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  102. 
And  such  was  the  meaning  of  the  term, 
**More  gross  negligence,"  in  the  case  of 
Whiriey  z'.  Whiteman,  i  Head  (Tenn.),  610, 
623,  which  case,  in  1858,  first  laid  down  the 
Tennessee  doctrine.  East  Tenn.,  etc.,  R. 
Co.  2/.  Gurley,  12  Lea  (Tenn.),  46,  55-56; 
s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  568. 

4.  Plaintiffs  Bemote  Negligence  in  Miti- 
gation.—  The  court  "also  charged  them  in 
relation  to  mutual  or  contributory  negli- 
gence, that  if  both  parties  were  guilty  of 
some  negligence,  if  the  negligence  of  the 
plaintiff  was  the  proximate  and  efficient 
caubc  of  the  injury,  sh^  could  not  recover ; 
but  if  the  defendant's  negligence  was  the 
proximate  and  efficient  cause  of  the  injury, 
It  would  be  liable;  but  in  such  case  the 
negligence  of  the  plaintiff  should  be  taken 
into  consideration  by  them  in  mitigation  of 
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causing  his  injury  in  combination  with  the  negligence  of  the 
defendant,  wholly  bars  his  action.^  And  where  his  negligence  is 
the  proxfrnate,  and  that  of  the  defendant  the  remote,  cause  of  the 
injury,  he  cannot  recover.*  But  he  may  recover,  as  in  other 
States,  when  the  defendant,  by  the  use  of  ordinary  care,  could 
have  discovered  his  danger  in  time  to  avoid  injuring  him  ;'  yet  in 
such  cases  his  prior  negligence,  that  exposes  him  to  defendant's 
subsequent  negligence,  is  looked  to  in  mitigation  of  damages.^ 
And  it  seems  that  cases  of  the  character  of  Davies  v,  Mann  are 
the  only  ones  to  which  the  rule  in  mitigation  is  applicable,'^ 
unless  the  action  arises  under  the  statute  of  Tennessee,  which 
jjrovides  that  if  ^a  railroad  fails  to  adopt  certain  precautions,  it 
shall  be  absolutely  liable  for  injuries  which  follow  the  failure.^ 
This  statute  has  been  construed  to  render  a  railroad  company 
liable  for  a  failure  to  take  the  precautions  required,  whether  such 
failure  caused  the  injury  or  not;''  and  consequently  contributory 

damages.    This  has  been  the  established  (Tenn.),  128;  s.  c,  18  Am.  &  £ng.  R.  R. 

law  in  Tennessee  since  the  case  of  Whirley  Cas.  747. 

XK  Whiteman,  i  Head  (Tenn.),  61 1."    East       4.  Ii  looked  to  in  Kitigation  of  Damages. 

Tenn,,  etc^  R.  Co.  v,    Conner,    15    Lea  — "In  this  State  we  hold  that,  although 

(Tenn^),  254,  258 ;  Louisville,  etc.,  R.  Co.  the  injured  party  may  contribute  to   the 

tK  Fleming,  14  Lea,  130;  s.  c,  18  Am.  &  injury  by  his  own  carelessness  or  wrongful 

Eng-   R.  R.  Cas.  347  ;  Whirley  v.  White-  conduct,  yet,  if  the  act  or  negligence  of  the 

man,  1  Head  (Tenn.),  610;  East  Tenn.,  etc.,  party  inflicting  the  injury  was  the  proximate 

Co.  f?.  Gurley,  .12  Lea  (Tenn.),  46,  55;  s.  c,  (^use  of  the  injury,  the  latter  will  be  liable 

\1  Am.  &  Eng.  R.  R.  Cas.  568.  in  damages,  the  negligence    or  wrongful 

1.  Proximate  Contribntory  Negligence  a  conduct  of  the  party  injured  being  taken 
lar. — "If  a  party  by  his  0|wn  gross  negli-  into  consideration  by  way  of  mitigation  in 
geiice  brings  an  injury  upon  himself,  or  estimating  the  damages.  Louisville,  etc.. 
proximately  contributes  to  such  injury,  he  R.  Co.  v.  Fleming,  14  Lea,  128;  s.  c,  18 
cannot  recover.  Neither  can  he  recover  in  Am.  &  Eng.  R  R.  Cas.  347;  East  Tenn., 
cases  of  mutual  negligence,  where  both  etc.,  R.  Co.  v.  Fain,  12  Lea  (Tenn.),  35  ; 
parties  are  equallv  blamable."  East  Tenn.,  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  102 ;  Nash- 
etc,  R.  Co.  V,  Fain,  12  Lea  (Tenn.),  35,  ville,  etc.,  R.  Co.  v,  Carroll,  6  Heisk. 
39,  40  ■  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  (Tenn.)  347,  366,  367. 

10:!.  6.  Davies  r.  Mann,  i  Mee.  &  W.  564  ;s.  c. 

2.  Plaintiffs  Vegligenoe  Proximate  2  Thomp.  on  Neg.  1105;  Beach  on  Cont. 
C&uae*  —  "  If  the  injury  was  caused  by  the  Neg.  §  30 ;  and  the  cases  heretofore  cited 
conduct,  or  was  the  immediate  result  of  in  this  section,  particularly  those  in  the 
the  conduct,  of  the  plaintiff,  to  which  the  preceding  note. 

wTO[t|r  of  the  defendant  did  not  contribute  6.  Except  when  Aotion  is  Statutory.  — 

as  an  immediate  cause,  then  plaintiff  should  Code  of  Tenn.  1884,  §5J  1 298-1300. 

not  recover,  but  should  bear  the  results  of  7.  When  a  Railroad's  LiabiEty  is  Abso- 

hi!i  own  conduct  or  neglect."     East  Tenn.,  lute.  —  **  It  will  be  observed  that  the  statute 

etc.,  K.  Co.  V.  Fain,  12  Lea  (Tenn.),  35,  40;  does  not  make  the  liability  of  the  company 


).35. 
£.  c,  t9  Am.  &  Eng.  R.  R.  Cas.  102 ;  Nash 
ville  &  C.  R.  R.  Co.  v,  Carroll,  6  Heisk 


depend  upon  whether  or  not  the  accident 
or  collision  was  the  consequence  of   the 


(Tenn,)  347,367;  Louisville,  etc,  R.  Co.  v,  failure  of  the  employees  to  observe  these 

Meming.  14  Lea  (Tenn.),  128;  s.  c,  18  Am.  precautions;  but,  on  the  contrary,  the  com- 

k  Eng.  R.  R.  Cas.  347.  pany  shall  be  liable  to  all  damages  resulting 

3.  Plaintiffs  Semote  Negligence.  — "  It  from  anv  accident  or  collision  in  all  cases 

never  was  the  law  that  any  citizen  would  where  the  company  fail  to  prove  that  the 

ntit  be  responsible  if  he  saw  another  on  precautions  were  observed.    Therefore,  if 

hift  track,  even  a  trespasser,  and  rode  over  the  precautions  have  not  been  observed,  the 

him,   when    he    could    have  avoided    it."  company  is  liable,  although  it  may  appear 

KailmadCo.?/.  Humphreys,  12  Lea  (Tenn.),  that   the   observance   of    the    precautions 

100,  204;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  would  not  have  prevented  the  accident" 

472  ;  Dush  ».  Fitzhugh,  2  Lea  (Tenn.),  307;  Railroad  Co.  v.  Walker,  11  Heisk.  (Tenn.) 

l^uisville,  etc.,  R.  Co.  v.  Fleming,  14  Lea  383,  385;  Nashville,  etc.,  R.Co.  v.  Thomas, 
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negligence  will  not  bar  a  recovery,  but  it  is  held  that  it  may  be 
considered  in  mitigation  of  damages ;  *  yet  the  statute  requiring 
the  precaution  is  said  to  be  only  declaratory  of  the  common  law.* 

The  Rule  in  Kentucky, — The  rule  of  comparative  negligence 
does  not  prevail  in  Kentucky  *  or  Kansas.* 

The  general  doctrine  of  contributory  negligence  is  correctly 
applied  in  each  State,,  but  some  confusion  has  arisen  from  the 
fact  that  the  courts  of  e^ch  State  have  sometimes  used  the  terms 
*•  gross"  and  "slight"  negligence  in  place  of  the  terms  "proxi- 
mate" and  "remote"  negligence,  and  that  they  have  also  used 
the  term  "gross  negligence"  as  signifying  wilfulness.*  Indeed, 
there  is  a  Kentucky  statute  which  provides  for  the  recovery  of 
punitive  damages  in  certain  cases  when  death  results  from  "  wil- 
ful negligence,"  and  some  of  the  decisions  under  this  statute 
have  been  mistaken  for  indorsements  of  the  doctrine  of  compara- 


5  Heisk.(Tenn.)  262 ;  Collins  v.  EastTenn., 
etc.,  R.  Co.,  9  Hcisk.  (Tenn.)  841 ;  Hill  v, 
LoaisTille,  etc.,  R.  Co.,  9  Heisk.  (Tenn.) 
S23 ;  Louisville,  etc.,  R.  Co.  z/.  Connor,  9 
Heisk.  (Tenn.)  20. 

Xxoept  when  no  Time  to  comply  with 
Statute. — But  if,  after  a  person,  animal,  or 
obstruction  appears  on  the  track,  there  is 
not  time  to  comply  with  the  statutory 
requirements,  the  failure  to  do  so  will  not 
render  the  company  liable.  East  Tenn., 
etc,  R.  Co.  V.  Swaney,  5  Lea  (Tenn.),  1 19; 
East  Tenn.,  etc,  R.  Co.  z/.  Scales,  2  Lea 
(Tenn.),  688. 

1.  And  Contxibntory  Vegligence  it  not 
conndered.  —  East  Tenn.,  etc.,  R.  Co.  v. 
While,  5  Lea  (Tenn.),  540;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  65 ;  Railroad  Co.  v.  Walker, 
II  Heisk.  (Tenn.)  383.  This  statute  is 
applicable  only  to  the  mjury  of  persons  or 
property,  by  actual  collision,  on  the  road- 
way proper.  It  does  not  apply  to  passen- 
gers on  a  train,  nor  to  persons,  whether 
employees  or  strangers,  in  the  yards  of  a 
railroaid  company.  And  it  is  held^  that  the 
provisions  of  the  statute  are  for  the  bene- 
fit of  the  general  public,  and  have  no  appli- 
cation to  employees  of  the  railway  company. 
East  Tenn.,  etc,  R.  Co.  z/.  Rush,  15  Lea 
(Tenn.),  145;  s.  c,  25  Am.  &  Eng.  R.  R. 
Cas.  C02,  and  cases  cited  therein. 

2.  The  Statute  said  to  he  Declaratory 
only.— East  Tenn.,  etc.,  R.  Co.  v,  Pratt,  85 
Tenn.  (i  Pickle)  9,  13;  Louisville  &  N.  R. 
Co.  I'.  Fleming,  14  Lea  (Tenn.),  128,  139; 
s.  c,  iS  Am.  &  Eng.  R.  R.  Cas.  347  ;  East 
Tenn.,  etc,  R.  Co.  v.  Humphreys,  12  Lea 
(Tenn.),  200;  s.  c,  15  Am.  &  Eng.  R.  R. 
Cas.  i72  and  note. 

3.  General  Bnle  prevails  in  Xentncky. 
-Beach  on  ConL  Neg.  §  31.  "When 
the  defence  is  contributory  jiegligence,  the 
proper  question  for  the  jury  is,  whether  the 
(lamage  was  occasioned  entirely  by  the  neg- 


ligence or  improper  conduct  of  the  defend- 
ant, or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune  by  his  own 
negligence,  or  want  of  ordinary  or  common 
care  and  caution,  that,  but  for  such  negli- 
gence, or  want  of  ordinary  care  and  cau- 
tion on  his  part,  the  misfortune  would  not 
have  occurred."  Kentucky  Cent  R.  Co. «/. 
Thomas,  79  Ky.  160;  8.  c,  I  Am.  &  Eng. 
R.  R.  Cas.  79,  42  Am.  Rep.  20S. 

4.  And  auo  in  Xansaa.  —  "This  court 
has  not  adopted  what  is  generally  called  the 
rule  of  comparative  negligence.  Under 
the  law  as  settled  in  this  State,  ordinarv 

•negligence  on  the  part  of  a  plaintiff  will 
defeat  a  recovery  except  in  the  case  of 
wanton  or  wilful  injury.  Where  two  par- 
ties, of  each  of  whom  the  exercise  of  ordi- 
nary care  is  required,  are  guilty  of  negli- 
gence, contributing  to  the  injury  of  one  of 
them,  the  injured  party  cannot  recover 
damages  therefor  from  the  other  on  the 
sole  ground  that  his  negligence  was  less 
than  that  of  the  other;  and  generally  the 
mere  fact  that  the  plaintiff  has  been  guilty 
of  less  negligence  than  the  defendant,  will 
not  authorize  a  recovery  on  his  part." 
Kansas  Pac  R.  Co.  v,  Peavy,  29  Kan. 
169;  s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas.  260 ; 
Atchison,  etc.,  R.  Co.  v,  Morgan,  31  Kan. 
77;  s.  c,   13    Am.  &    Eng.   R.   R.    Cas. 

5.  Louisville,  etc,  R.  Co.  v.  Collins,  2 
Duvall  (Ky.),  114;  Louisville,  etc.,  R.  Co. 
%).  Robinson,  4  Bush  (Ky.),  507;  Pac.  R. 
Co.  z/.  Hout.s  12  Kan.  328;  iCansas  Pac. 
R.  Co.  V,  Peavy,  29  Kan.  169;  s.  c,  11 
Am.  &  Eng.  R.  R.  Cas.  260;  Sawyer  v, 
Sauer,  10  Kan.  466 ;  Atchison,  etc,  R.  Co. 
V,  Morgan,  31  Kan.  77 ;  s.  c,  13  Am.  & 
Eng.  R.  R.  Cas.  409.  And  see,  for  the  real 
meaning  of  the  Kansas  cases,  the  concurring 
opinion  of  VaUntine^  J.^  in  the  Peavy  case, 
supra. 
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tive  negligence.*  The  rule  applied  by  courts  of  admiralty  has 
already  been  sufficiently  stated.* 

Conclusion,  —  It  would  be  useless  to  review  all  the  merely 
cumulative  cases  on  the  subject  of  contributory  negligence ;  but 
it  is  believed  tfiat  no  enunciation  of  principle  has  been  overlooked, 
and  it  is  hoped  that  all  the  doctrines  of  the  subject  have  been 
clearly  formulated  and  amply  illustrated  ;  and  while  the  conclusions 
of  others  have  not  always  been  adopted,  and  have  sometimes  been 
dissented  from,  yet,  in  the  main,  this  article  is  based  upon  the 
labor  of  others  who  have  developed  and  illumined  the  subject.* 

COHIBOTERST.  —  A  dispute  between  two  or  more  persons.* 

1.  2  Stanton*s  Ky.  Stat.  510^  §  3;  Gcn*l  construction  of  it,  contravene  Minn,  con- 
stat. Ky.ch.  57,  §  3;  Louisville,  etc.,  R.  Co.  stitution  providing  that  no  justice  shall 
V.  Sickmgs,  5  Bush  (Ky.),  i;  Louisville,  have  jurisdiction  in  any  civil  action  in  which 
etc.,  R.  Co.  V,  Mahone3r,7  Bush  (Ky.),  235,  the  amount  in  controversy  exceeds  $foo. 
2155;  Jacobs  Vn,  Louisville,  etc.,  R.  Co.,  10  In  this  case,  Ripley^  C,  71,  said, — 
Biish(Ky.),  263.  "The  question  raised  by  the  defendant 

2.  Tit.  "Comparative  Negligence,"  3  has,  theretore,  been  passed  upon  and  settled 
Am.  &  Eng.  Ency.  of  Law.  by  the  Supreme  Court  of  the  United  States. 

3.  Authorities:  Aim  of  this  Article. —  The  judiciarv  act  provides  that  the  circuit 
See  generally  on  the  subject  of  contribu-  courts  of  tne  United  States  shall  have 
tory  negligence,  3  Am.  &  Eng.  Ency.  of  original  cognizance  of  all  suits  of  a  civil 
Law;  Beach  on  Cont.  Neg.;  Thomp.  on  nature  at  law,  or  in  equity,  when  the  matter 
Ncg. ;  Shearman  &  Redf.  on  Neg.;  Whar-  in  dispute  exceeds,  exclusive  of  costs,  the 
ton  on  Neg.;  Whittaker's  Smith  on  Neg.;  sum  or  value  of  $500.  Under  this  section 
Deering  on  Neg. ;  Cooley,  Addison,  and  the  amount  "  laid  m  the  declaration  is  the 
Pollock  on  Torts;  Pierce  on  Railroads;  sum  in  controversy.  Green  v.  Liter,  8 
Wood's  Ry.  Law;  Patterson *s  Ry.  Ace.  Cranch  (U.  S.),  229;  Gordon  v.  Linguist, 
Law.  To  all  of  these  works,  and  espe-  16  Pet.  (U.  S.)  97.  .  ,  .  'It  has  often  been 
cially  to  that  of  Mr.  Beach,  this  article  is  decided  that  if  the  plaintiff  shall  recover 
greatly  indebted.  But  while  acknowledg-  less  than  $500,  it  cannot  affect  the  jurisdic- 
mg  such  indebtedness,  it  is  hoped  that  in  tion  of  the  court,  a  greater  sum  being 
the  statement  of  principles  nothing  will  be  claimed  in  his  writ.'  Per  McLean  in  Gor- 
found  at  second  hand.    It  has  been  the  aim  don  v.  Linguist,  supra.'* 

tostate  concisely  the  fundamental  doctrines  "What  the  plaintiff   thus  claims  is  the 

of  the  law  of  contributory  negligence  based  matter  in  dispute,  though  that  claim  may 

upon  a  careful  personal  study  of  the  cases  be  incapable  of  proof,  or  only  in  part  well 

in  the  light  of  legal  reason.     Hence  in  a  founded."    Kanouse  t'.  Martin,  15  Howard, 

number  of  instances  the  conclusions  reached  1 98,  and  cases  cited.    See,  too,  Castner  v. 

are  not  those  of  the  text  writers,  but  it  is  Chandler,  2  Minn.  86-88. 

believed  they  are  fully  supported  by  the  On  Appeal.  —  i.  On  appeal  h^  defendant^ 

authorities  and  those    fundamental  prin-  under  New- York  code,  the  sum  in  contro- 

ciples  which  are  the  life  of  the  law.    It  has  versy  is  the  amount  of  the  judgment  as 

been  sought  to  state  principles,  not  mere  rendered,  and  from  which   the   appeal   is 

decided  points.     When  the  principles  are  taken.    Graville  v.  New  York  Cent.,  etc., 

understood,  as  Mr.  Bishop  says,  the  points  R.  Co.,  104   N.  Y.   Rep.  674;   Brown   v. 

will  take  care  of  themselves.  Sigourney,  72  N.   Y.   122.    And  if  that. 

4.  Bouvier*:!  Law  Diet. ;  Barber  z/.  Ken-  excluding  costs,  is  not  less  than  $500,  it 
nedv,  iS  Minn.  226.  may  be  reviewed  by  the  N.  Y.  court  of 

Amoont  in  CtontroTony.  —  See  this  work,  appeals, 
vol.  i.  p.  563.    See  also  Barber  2/.  Kennedy,       2.  On  appeal   \y^  plaintiff'^  the  sum  for 

18   Minn.  226,  in  which  it  was  held  that  which  the  <omplaint  demands  judgment  is 

Minn.  Gen.  Stat.  ch.   65,  sec.  5,  giving  a  material.    N.   Y.   Code,   §    191,  subd.   3; 

justice  jurisdiction  in  actions  on  contract  Graville  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  104 

for  recovery  of  money  onlv,  if  the  sum  U.  S.  674. 

claimed  does  not  exceed  |(oo,  relates  to       Costs  constitute  no  part  of  the  amount  in 

the  sum  elaimeJ  by  the  plaintiffs  and  that  controversy,  and  are  not  included  for  the 

the  jurisdiction  cannot  be  eluded  by  defend-  purpose  01  making  a  sum  sufficient  to  give 

ant*s   putting  in   a   counter-claim,  which,  the  Supreme  Court  jurisdiction.     Maxfield 

together  with  plaintiff*s  claim,  or  by  itself,  v.  Johnson,  30  Cal.  545;  Moore  v.  Boner, 

exceeds  ^100;  nor  does  that  statute,  or  7  Bush  (Ky.),  26^ 
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COlTVEHIEVCEb  —  Any  thing  which  is  a  cause  or  source  of  com- 
fort, help,  or  accommodation.*     Fitness  of  time  or  place.* 

CONVEHIEHT.  —  Suitable^    appropriate,    proper,    reasonable  ; ' 


Intenft:  Xudgmsntis  not  necessarily  void 
because  rendeied  foramuunt  greater  than 
the  sum  in  controversy;  for  intere>t  (so 
piovidcd  by  Cal.  constitution),  though  en* 
tering  into  the  judgment,  is  yet  not  a  part 
of  the  sum  in  controversy.  Nor  is  the  cost 
of  pr&iest  of  note.  Bradley  v.  Kent,  22 
Cal.  169. 

Goii2iter-«lai]n.  —  The  fact  that  defendant 
sets  up  a  omnter-claim  in  excess  of  the 
amount  necessary  in  order  to  give  the  Su- 
preme Court  jurisdiction  on  appeal,  does 
not  confer  jurisdiction  onthatcjurtto  hear 
the  appeal;  the  ad  damnum  clause  in  the 
complaint  is  the  "amount  in  controversy." 
Mai^eld  v.  Johnson,  50  Cal.  545. 

Defendant  in  a  justice's  court  cannot  set 
up  counter-claim  for  amount  greater  th^^n 
what  he  could  sue  on.    Ibid. 

Bight  to  Ofllee.  — On  mandamus  to  com- 
pel delivery  by  former  sheriff  of  room, 
records,  document**,  ke^s,  etc.,  inquiry  can- 
not be  made  into  the  right  to  the  office  of 
»henff,  and  appeal  to  Supreme  Court  will 
not  lie,  even  though  the  office  may  exceed 
in  value  the  "amount  in  controversy  "  ne- 
cessary to  bring  a  case  into  the  court  issuing 
the  writ :  for  the  right  10  office  cannot  be 
inooired.    State?'.  Lagarde,  21  La.  Ann.  18. 

kaodftiniis  to  ooncef  Appeal.  —  However, 
where  qiio  vntrranto  is  employed,  then 
appeal  will  lie  to  Supreme  Court  if  the 
records  of  the  court  appealed  from  show 
that  the  value  of  the  office  exceeds  the 
"amount  in  controversy  **  necessary  in  cases 
on  appeal.  State  r.  Judge,  22  I^a.  Ann. 49; 
explaining  State  v.  Judge,  20  La.  Ann.  574. 
Rut  the  Supreme  Court  will  not  permit 
affidavit  as  to  salary  to  be  made  for  the 
first  time  in  that  court.  The  proof  must 
))e  made  to  the  lower  court,  and  appear  on 
its  records.  20  La.  Ann.  49.  Then,  if 
appeal  be  refused,  mandamus  issues  to 
compel  its  allowance.    20  La.  Ann.  49. 

1.  OoiiTeikieiioeB.  —  Where  a  turnpike  act 
authorized  any  five  or  more  trustees  to  make 
turnpikes,  with  such  suitable  out-buildings 
and  **  conveniences  '*  as  they  thought  neces- 
sary, on  the  intended  line  of  the  road,  and 
the  owner  of  the  soil  next  adjoining  a  toll- 
house (erected  in  pursuance  of  the  act)  con- 
tracted with  one  of  the  trustees  on  behalf 
of  the  rest  to  sink  a  well  for  the  conven- 
ience of  the  toll-house,  the  expense  to  be 
home  by  each  party  equally,  on  the  execu- 
tion of  the  work  suit  was  brought  on  behalf 
of  the  trustees  to  recover  a  moiety  of  the 
cost  It  was  objected  that  the  sinking  of 
the  well  in  question  was  not  within  the 
scope  or  authority  of  the  trustees,  and,  con- 


sequently, that  the  action  was  not  maintain- 
able; but  the  court  sustained  the  verdict, 
saying,  "The  trustees  are  to  make  so  many 
turnpikes  as  they  shall  think  necessary  on 
the  line  of  the  road,  together  with  such  suit- 
able out-buildings  and  *  conveniences  'as  are 
necessary  for  the  occupation  of  the  turnpike 
and  the  collection  of  the  tolls  payable.  Can 
it  be  doubted  that  a  well  is  a  suitable  *  con- 
venience '  within  the  scope  of  the  clause 
empowering  the  trustees  to  make  turn- 
pikes? Is  the  toll-gate  keeper  to  live  in 
the  toll-house  without  water?"  Newman 
V.  Fletcher,  i  Dowl.  &  Ry.  202. 

2.  Where  a  father  maae  a  promise  to  A, 
that,  if  he  should  marry  his  daughter,  "  he 
(the  father)  would  endeavor  to  do  her  equal 
justice  with  the  rest  of  his  daughters,  as  last 
as  it  is  in  his  power  with  cottvenience^^*  and 
the  marriage  was  afterwards  had  with  his 
consent,  it  was  /teid  that  such  a  promise 
was  sufficiently  certain  and  obligatory,  and 
that  in  such  a  case  the  father  had  not  his 
lijeihue  to  perform  it  in,  but  in  a  reasonable 
time  after  the  marriage  (taking  into  con- 
sideration his  property  and  other  circum- 
stances) he  was  bound  to  make  an  advance- 
ment to  A,  and  to  his  daughter,  A's  wife, 
equal  to  the  largest  made  to  his  other  daugh- 
ters. Chichester's  Executrix  v,  Vass,  Admr., 
I  Munf.  (Va.)  98. 

8.  With  All  CoATenioiit  Speed.— When 
such  and  kindred  expressions  are  used  in 
wills  as  to  the  payment  of  legacies,  it  has 
been  held  that  the  court  will  examine  into 
the  principles  of  convenience,  and  not  leave 
the  matter  to  the  discretion  of  the  execu- 
tors. The  legacies  will  be  payable  within 
a  reasonable  time,  which  has  been  gene- 
rally considered  to  be  one  year.  Sitwell  v. 
Bernard,  6  Vesey,  520  ;  Elwin  v,  Elwin,  8 
Vesey,  547 ;  Gillon  v,  Turnbull,  i  McCord, 
ch.  (S.  C.)  148. 

So  where  the  maker  of  a  note  made  a 
payment  thereon  before  it  was  legally  de- 
mandable,  in  consideration  of  which  the 
holder  agreed  to  extend  the  time  for, pay- 
ment of  the  balance  of  the  note,  after  it 
should,  by  its  terms,  become  due,  until  it 
was  "  convenient "  for  the  maker  to  pay 
it,  it  was  held  that  this  extended  the  time  of 
the  note  for  such  period  as,  under  all  the 
circumstances  of  the  case,  should  be  rea- 
sonable. Newsam  v.  Finch,  25  Barb.  (N.  Y.) 

On  an  agreement  to  make  a  certain  pay- 
ment when  it  should  be  "  convenient  "  to 
make  a  final  settlement,  the  court,  Bron- 
son^J.^  said, "  But  suppose  there  was  a  prom- 
ise to  settle,  it  was  not  an  undertaking  to 
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Definitioii. 


CONVENIENT. 


Defiaitioa. 


useful,  advantageous,   handy;   affording  convenience  or  accom- 
modation.^ 


do  so  whtn  required  by  the  plaintiff.    The  dal^  C.  7".,  saying,  "  The  patent  of  incorpo- 

language  is,  *  whenever  it  is  convenient  to  ration  contains  a  power  conferred  upon  the 

make  a  final  settlement.'    The  legal  effect  governors  to   nominate  whom  they   may 

of  such  a  stipulation  is,  I  think,  that  the  think  proper  as  inmates  of  the  hospital, 

act  shall  be  done  within  a  reasotwble  time,  and  also  a  power  to  remove  such  inmates. 

It  cannot  mean  that  the  thing  shall  i.e  done  wincti  is  given  in  the  most  general  terms,  — 

on  the  demand  of  the  party,  for  then  he  *  So  often  as  it  shall  seem  to  be  **  conven- 

might  demand  immediately,  and  before  a  lent"  to  them  or  the  greater  number  of 

proper  time  had  elapsed.    'Convenient,'  them.'    I  can  scarcely  conceive  words  of 

as  here  used,  must  mean  such  a  time  for  more  general  import  than  these,  or  confer- 

doing  the  act  as, under  all  the  circumstances  ring  a  wider  exercise  of  discretion."    Vtl- 

of  the  case,  should  be  reasonable."   Howe's  vis  v.  Waddington,  7  Man.  &  Gr.  37. 

Executor  v.  Woodruff,  21  Wend.  (N.  Y.)  The  County  Board  of  Supervisors  being 

64a  empowered  in  Mississippi  to  erect   and 

Pftyabla   m  CoiiTonient.  ~This  expres-  keep  in  repair  in  each  county  a  *' good  and 

sion  in  a  written  contract  providing  for  the  convenient  court-house,"  it  was  held  that 

payment  of  a  certain  sum  is  an  extension  they  had  the  right  to  make  an  appropria- 

of  credit  only :  it  cannot  be  construed  to  tiun  for  setting  shade-trees  in  the  grounds 

mean  not  payable  at  all.     Black  t/.  Bachel-  connected  with  the  court-house ;  the  court, 

dcr,  120  Mass.  171.                 ^  Campbell^  J.^  saying,  "  Shade-trees  may  be 

1.  As  may  be  Most  Ccmvexiiont.  —  Under  necessary  to  make   a  court-house  'good 

an  authority  given  by  charter  to  a  railroad  and  convenient.'      There    is    no    express 

company  to  cross  a  river  by  bridge  or  fer-  grant  of  power  to  have  fences  made  around 

ry,  "as  may  be  most  convenient,"  the  rail-  the  court-house  yard,  or  to  dig  wells  or  ctj.- 

road  company  are  the  judges  as  to  which  terns,  or  to  protect  the  ground  against  wash 

will  be  most  "convenient."    That  a  bridge  ing;  but  as  the  law  en^^owers  the  boards 

would  be  less  "convenient"  to  navigation  of  supervisors  to  acquire  so  much  ground 

than  a  ferry,  does  not  deprive  the  company  as  may  be  necessary  and  *  convenient  *  for 

of  the  right  to  build  a  bridge.     Attorney-  the  building  and  use  of  the  court-house. 

General  ex  rel,  etc.,  v.  The  N.  Y.  &  Long  and  requires  the  erection  and  keeping  in 

Branch  R.  R.  Co.,  24  N.  J.  Eq.  49.  repair  in  each  county  of  a  *good  and  con- 

Where    the    trustees  of    an  almshouse  rv/;/>«/court-house,' it  is  incident  to  this  to 

were  empowered  by  letters-patent  of  incor-  make  convenient  and  protect  this  property 

poration  to  appoint  and   remove  twenty-  by  the   means   usually  employed  in  such 

four  inmates   toties  guoties  sibi  comteniens  cases."     .Ailgood  v.  Hill,  54  Miss.  666. 

fore  videbetur,  on  motion  to  expunge  the  Ai  is  Most  Convenient.  —  Where  dower 

names  of  the  inmates  from  the  registered  in  certain  lands  was  set  out,  "  with  privi- 


list  of  freeholders,  it  was  argued  by  coun- 
sel for  the  inmates  as  follows:  "The 
app>ointment  of  the  inmates  of  the  hospi- 
tal must  be  presumed  to  be  an  appoint- 
ment for  life,  defeasible  on  certain  condi- 


lege  to  pass  and  repass,"  etc.,  *'  as  is  most 
convenient,"  it  was  held  that  that  expres- 
sion meant  4he  convenience  of  the  tenant 
in  dower ;  the  court.  Park,  7.,  saying, "  The 
court  further  instructed  the  jury  that  the 


tions :  they  are,  therefore,  tenants  for  life,  phrase, '  as  is  most  convenient,'  had  refer- 

It  is  true  that  by  the  charter  of  Elizabeth  cnce  solely  to  the  convenience  of  the  plain- 

the  governors  have  the  power  of  removing  tiff.     We  see  no  error  in  this  construction, 

the  inmates* as  often  as  it  shall  seem  to  be  The    distribution    says  that  the   plaintiff 

convenient  to  them ;  *.  but  the  term  *  con-  shall  have  the  ri^ht  to  pass  and  repass  to 


venient '  had  not  the  same  meaning  then 
as  now.  It  now  means  commodious.  In 
Ainsworth's  dictionary  the  word  conve- 
niens  is  rendered  *meet,  suitable.'  The 
meaning  of  the  charter,  therefore,  is,  that 


the  rooms  particularly  described  'as  is 
most  convenient.*  Convenient  to  whom  ? 
Manifestly  to  the  person  to  whom  the  right 
of  passage  is  given.  No  other  person  is 
mentioned  or  referred  to.    The  minds  of 


the  inmates  may  be  discharged  only  upon  the  distributers  are  occupied  in  defining 

suitable  or  proi^er  occasions,  such  as  their  her  rights.     The  first  part  of  the  clause 

misconduct  would  give  rise  to.    This,  con-  gives  her  the  right  of   passage;  and  the 

sequently     is    not    like    an    appointment  latter  part,  *  as  is  most  convenient,'  merely 

durante  bene   piaato.^*     But    it  was  held  defines  the  way  set  out  to  her."     Miles  7a 

that  the  inmates  appointed  under  this  char-  Douglas,  14  Conn.  ^93. 
ter  did  not  take  an  estate  for  life  in  the       With  All  ConTenient  Speed.  —  The  stip- 

property  enjoyed  by  them  as  such  inmates,  ulations  in  a  charter  party  that  the  vessel 

and  were,  therefore,   not    entitled   to   be  shall  sail  7uith  all  convenient  speed,  are  not 

registered  as  freeholders ;  the  court,  Tin-  conditions  precedent  to  the  charterer's  ob- 
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CONVENIENTLY—  CONVENTIONAL—  CONVERSANT. 


COX  VKIIUENTLT.  —  With  ease ;  without  trouble  ;  with  reason- 
able diligence.* 

OOWBHnOHAL.  —  Depending  on,  or  arising  from,  the  mutual 
agreement  of  parties.* 

OQHVXBSAHT. —  Living  or  residing  ;  having  one's  abode  ;  resi- 
dent' 

ligation  to  load,  unless,  by  the  breach  of  of  an  officer  to  do  while  engaged  in  the 

such  stipulations,  the  object  of  the  voyage  performance  of  services  enjoined  upon  him 

is  wholly  frustrated.     In  this  case  th^  court,  by  law,  and  may  be  accomplished  by  the" 

Pollock,  Cn  B^  said,  "  An  intention  to  make  exercise  of  reasonable  diligence,  that,  it 

any  particular  stipulation  a  condition  prece-  may  be  said,  can  *  conveniently '  be  done 

dent  should  be  clearly  and  unambiguously  by  him.    The  effort  must  be  made  to  find^' 

expressed.    There  can  be  no  doubt  about  the  person  assessed,  before  going  in  search' 

a  particular  day ;  but  what  is  a 'convenient  of  his  agent;  and  the  return  must  show' 

speed,*  or  a  •  reasonable  time,'  must  always  that  •fact.     If  he  is  a  non-resident  of  tht - 

be  a  subject  of  contention.     We  may  there-  city  or  State,  or  if  he  is  temporarily  absent, 

fore  fairlv  say,  that,  where  a  particular  day  or  if  he  has  absconded,  or  if,  after  an  at- 

is  named,  the  time  is  unambiguously  ex-  tempt  in  good  faith  to  find  him,  he  cannot 

pressed ;  but,  where  the  terms  are  so  lax  be  found,  there  is  no  difficulty  in  stating 

and  ambiguous  as  to  lead  to  a  difference  of  the  fact     The  statute  requires  the  return 

opinion,  then  the  stipulation  is  not  a  con-  to  state  '  the  nature  and  character  of  the 

dition  precedent."    Jarrabochia  v,  Hickie,  demand ;  *  and,  as  the  continuance  of  the  lien 

I  IL  &.  N.  183.  ^  for  two  years  depends  on  the  return,  there  is 

1.  Where  the  California  statute  of  1862  a  marked  propriety  in  requiring  the  return 

(p.  398,  sec.   II),  relating  to  streets,   re-  to  show  a  demand  upon  the  person  assessed, 

quired  the  contractor,  in  order  to  preserve  or  a  reason  why  it  was  not  done  before 

his  lien  for  street  assessments,  "  to  call  resorting  to  the  other  modes  of  making  the 

upon   the  persons    so  assessed,   or  their  demand.    Suppose  the   fact  was,  as  sug- 

agents,  if  they  can  be  conveniently  found,  gested  by  the  defendant's  counsel,  that  the 

and  demand  payment  of   the  amount  as-  defendant  was  as  universally  known,  and 

scssed  to  each,"  it  was  held  that  a  return  as  easily  found,  as  any  man  in  San  Fran- 

by  the  contractor  upon  the  warrants  of  the  cisco,  it  is  obvious  that  the  return  of  the 

superintendent  of  streets,  "that  he  could  contractor,  that  he  could  not  *  convenient  • 

not  conveniently  find  the  defendant,"  with-  ly  *  find  the  defendant,  would  be  the  merest 

out  any  thing  to  show  what  steps  he  had  evasion.     Had  the  return  been,  that   the 

taken   to  find   him,  was  insufficient;  the  defendant  'cannot  be  found,*  or  that  'he 

court,  ^i^v/fj,  y.,  saying,  "Impossibilities  could   not   find*  the   defendant,  it  would 

are  not  required  of  the  contractor.    He  is  have  been  sufficient,  so  far  as  the  personal 

not  required  to  call  on  the  owner,   if  he  demand  is  concerned,  to  show  a  compliance 

cannot  be  found;  nor  upon  the  agent  (if  with  the  ^requirements  of  the  statute;  but. 

be  has  an  agent),  if  he  cannot  be  found;  as  it  now  stands,  it  is  insufficient."    Guerin 

nor  to  §0  upon  the  premises,  if  they  are  v.  Reese,  y^  ^^'-  292. 
inaccessible.     The  warrant  is  a  process       At  soon  ai  oonToniontly  miy  be. — This 

which  he  is  required  to  serve;  and  he  is  phrase  in  wills  has  been  held  not  to  confer 

held  to  the  same  measure  of  diligence  in  a  large  discretion,  and  a  court  of  equity 

its    service   as    an    officer   holding    le^al  will   take  care   that   powers    confided    to 

process  for  service.     He  must  make  dili-  trustee  shall  be  honestly  exercised  for  the 

gent  search  and  inquiry  for  the   i>erson  benefit  of  the  cestui  que  trust.    See  Walker 

assessed.    The  word  'conveniently,*  in  the  v.  Shore,  19  Vesey,  387,  and  the  cases  there 

bcclion  requiring   the   contractor  to    call  cited. 

on  the  person  assessed,  if  he  can  'con-       2.  ConTontioiial  Eitatoi.  —  Those   free- 

vcniently  *  be  found,  and  demand  payment,  holds,  not  of  inheritance,  or  estates  for  life, 

is  very  unusual  in  such  a  connection,  though  which  are  created  by  the  express  acts  of  the 

the  proper  interpretation  may  not  be  doubt-  parties,  in  contradistinction  to  those  which 

ful.    It  certainly  does  not  mean  that  he  are   legal,   and   arise   from   the   operation 

should  call  on  the  owner  of  the  lot,  if  it  and  construction  of    law.      2  Blackstonc. 

suits  his  convenience.     It  may,  in  one  sense,  1 20. 

be  inconvenient  for  him  to  leave  his  resi-       ConTontional  Bervicot.  —  Those  reserved 

dence,  or  to  pass  along  a  single  'block,  or  by  tenures  upon  grants   made  out  of  the 

to  enter  the  lot-owner's  place  of  business,  Crown  or  Knight's  Service.    Hale*s  Analy- 

to  demand  payment ;  biit  that   interprela-  sis  of  the  Common  Law,  p.  46. 
tion  would  make  the  requirement  a  useless       3.    A  term  of  ancient  law,  as  is  seen  by 

and  absurd  one.     Whatever  it  is  the  duty  the  following  case :  Declaration  for  goods 
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CONVERSATION^  CONVERSE  —  CONVERSION. 

COHTERSATION.  —  See  Evidence. 

CONVERSE.  —  To  hold  intercourse  with  ;  to  commune.^ 

COHVEBSIOK.  —  See  Equity;  Husband  and  Wife;  Trover. 

1.  Definition,  104.  zo.  Defendant's  Pleas,  12a 

2.  Trover,  Trespass,  Detinue,  Reple-    iz.  Verdict,  120. 


vin,  distinguished,  105.  la.  Damages,  121. 

What  Property  may  be  converted,  (a)  Measure  of ^ 

106.  (b)  Special,  124. 


4.  What  constitutes  Conversion,  108.  (r)  Exemplary^  124. 

5.  Conversion  by  Bailee,  112.  \d)  Daviages  for  Conversion  of  Motiej 

6.  Conversion  by  Tenants  in  Common,  Securities,  124. 

114.  {e)  Mitigation  of  1 25. 

7.  Demand  of  Possession  and  Refusal  13.  fudfment,  127. 

to  deliver,  115.  14.  Equitable  Conversion*  127. 

8.  Who  may  bring  Trover,  117.  15.  Conversion  of  Wife's   Choses    in 

9.  Declaration,  Requisites  of,  119.  Action,  127. 

1,  DefinitioiL  —  Trover  was  originally  an  action  of  trespass  on 
the  case  for  damages  against  the  finder  of  goods  who  refused  to 
deliver  them  to  the  owner,  but  converted  them  to  his  own  use. 
The  gist  of  the  action  was  the  conversion.  The  word  trover  is 
from  the  French,  trouver,  to  find.  By  legal  fiction  actions  of 
trover  were  permitted  against  one  who  had  in  his  possession,  by 
whatever  means,  the  personal  property  of  another,  wJio  sold  or 
used  the  same  without  the  owner's  consent,  or  refused  to  deliver 
them  upon  demand.  In  form  trover  is  a  fiction.*  The  form  sup- 
poses that  the  defendant  might  have  come  lawfully  by  the  pos- 
session of  the  goods ;  and  if  he  did  not,  yet,  by  bringing  this 
action,  the  plaintiff  waives  the  trespass.  No  damages  are  recov- 
ered for  the  act  of  taking,  but  for  the  conversion.^  Trover  is  a 
common-law  action  to  recover  the  value  of  personal  property  con- 
verted by  another  to  his  own  use.  The  plaintiff  avers  that  on  a 
•  certaih  day  he  was  lawfully  possessed  of  a  certain  chattel,  and 
casually  lost  the  same ;  that  the  defendant  found  it,  and  refuses 
to  deliver  it  to  the  plaintiff,  and  has  converted  it  to  his  own  use. 
It  is  a  form  of  trespass  on'the  case.  In  the  distant  age,  when  it 
was  first  used,  the  plaintiff  narrated  accurately  the  facts  in  the 
case.     Now  the  losing  and  finding  have  been  regarded  as  merely 

sold  and  delivered;   defendant  pleads  in  and    apart   from  other  citizens,  and  not 

abatement,  and  traverses  the  "  inhabitancy; "  to  permit    them  to  *  converse*  with  any 

plaintiff  demurs,  that  the  Statute  of  Acldi  other  person,  or  to  'converse'  with  them 

tions  expresses  the  word  "conversant;"  themselves,  about  the  case.     It  is  insisted 

that  Rastall,  and  all  the  old  entries,  are  so ;  the  oath  should  have  been  that  they  should 

and,  indeed,  some  modern  entries  are  "  com-  not  communicate,  etc.,  and  that  the  officers 

morant,"  but  none  "  inhabitant."    This  ob-  should  not  *  converse  *  with  each  other  m 

jection  was  /leid  good ;  for  a  man  may  lodge  their  presence,  etc.    The  oath  as  adminis* 

in  one  parish,  and  work  in  another ;  he  is  tered    is    substantially    that    insisted    on. 

**  conversant "  where  he  works.    Judgment  Webster  defines '  converse '  to  mean  *  to  hold 

for  plaintiff  that  defendant  answer  over,  intercourse,  to  talk  familiarly.*  Ifkeptsepa- 

.Shields^/tf/.  2/.  Cuthbcrtson,  Barnes,  162.  rate  and  apart,  and  prevented  from  hold- 

1.  An  oath  administered  to  an  officer  not  ing  intercourse  with  others,  the  jurv  would 

lo  allow  the  jury  to  "  converse,*'  etc.,  is  sub-  certainly  be  free  from  the  danger  of  corrup- 

stantially  the  same  as  not  allow  them  to  tion."    Scott  v.  State,  7  Lea  (Tenn.),  232. 

**  communicate."     In  this  case  the  court,  2.  i  Chitty's  Plead.  164;  2  Bl.  Com.  b.  3* 

Deaderick,  C.  J.,  said,  ^' The  officers  were  152. 

swcirn  to  keep  the  jury  together  separate  3.  Bouvier*s  Institutes,  No.  3512. 
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legal  fiction,  which  the  defendant  is  not  permitted  to  deny.*  The 
action  of  tortiously  converting  chattels*  is  commonly  called  "tro- 
ver," meaning  "to  find,"  which  was  used  in  the  old  precedents  of 
declarations  ;  the  plaintiff,  by  means  of  fiction,  alleging  that  he  had 
lost,  and  the  defendant  had  found,  and  converted  to  his  own  use, 
the  chattel  in  question.  Trover  is  an  action  to  recover  damages 
for  the  conversion  of  chattels  personal,  or  movable  goods,  to  the 
value  of  the  interest  converted.*  In  the  action  of  conversion,  the 
declaration  owns  the  real  cr  supposed  fact  that  the  plaintiff  casu- 
ally lost  his  goods,  and  the  defendant  found  and  appropriated  them.^ 
Where  a  person  finds  the  goods  of  another,  or  has  them  in  his  pos- 
session, and  converts  them  to  his  own  use  without  the  consent  of 
the  owner,  he  is  liable  to  the  owner  in  an  action  of  conversion. 
Refusal  to  restore  the  goods  is  prima  facie  sufficient  evidence  of 
^he  conversion,  though  it  may  not  amount  to  a  conversion.* 

2>  Trover,  Trespass,  Detinue,  Beplevin,  distinguished.  —  The  two 
principal  differences  between  trespass  and  trover  for  personal  prop- 
^^^y  appropriated  by  the  defendant  are  these :  — 

(0  In  trespass  the  original  taking  is  wrongful,  or  a  taking 
^ade  Wrongful  ab  initio  by  subsequent  conduct ;  while  in  trover 
rn6  original  taking  is  supposed  to  be  lawful,  and  often  the  only 
ivrong  consists  in  a  refusal  to  surrender  a  possession  which  was 
^^Vginally  lawful,  but  the  right  to  which  has  terminated. 

(,2)  Trespass  lies  for  a  wrongful  force ;  but  the  wrongful  force 
IS  not  conversion,  when  the  owner's  right  is  recognized.  In  tres- 
pass, there  is  a  wrongful  taking  ;  in  trover,  a  wrongful  conversion.* 
The  action  of  detinue  is  to  recover  chattels  in  specie,  and  not  for 
damages  for  conversion.  The  action  of  replevin  seeks  to  recover 
chattels  personal  in  specie  wrongfully  withheld,®  It  may  be  added 
that  detinue  is  an  action  of  ex  contractu  ;  replevin,  of  ex  delicto. 

I.  Puterbaugh's  Com.  L.  Plead.  497.  trover  to  be  a  fiction  in  form,  and  in  sub- 

8«  Bigeiow's  Torts,  184.  stance  a  remedy  to  recover  the  value  of 

5.  Cooley's  Torts,  441.  personal  chattels  wrongfully  converted  by 

4.  Wharton's  L-  Diet. ;  Miller  v.  Allen,  another  to  his  own  use.  No  damages  are 
'0  R.  1.  49;  Burroughs  v.  Bayne,  5  Hurl,  recoverable  for  the  act  of  taking:  all  must 
*.N,296;  Eslow  V.  Mitchell,  26  Mich.  500;  be  for  the  act  of  converting.  This  is  the 
Wlott  V.  Wilkinson,   2    Hurl.  &   C.   ^^\  loxX  ox  maleficium.    i  Chit.  PI.  146;  Cooper 

>udley  9.  Abner,  52  Ala.   572;    Hass  v.  v.  Chitty,  1  Burr.  (Eng.)  31.     In  replevin 

Uamon,  9  Iowa,  589 :  Laverty  v.  Snethen,  the    plamtiff    obtains    possession    of    the 

*N.  Y.  522;  s.  c,  23  Am.  Rep.  184;  Ire-  goods  at  the  beginning  of  the  action,  on 

'Wdir.  Horseman,  65  Mo.  511 ;  Adams  v,  giving  security  to  prosecute  his  action,  and 

McGlinchy,62  Me.  533;  Thompsons.  Cur-  to  return  the  property  if  so  decided.     In 

"w,  24  N.  H.  237.  detinue  the  property  is  to  be  returned  by 

5.  Cooley's  Torts,  442;  Wilson  v.  Mc-  the  final  judgment  and  process  thereon, 
•^ughlin,  107  Mass.  587.  Under  the  code  the  remedy  by  claim  and 

«•  Bigclow's  Torts,  185.  delivery  combines  substantially  the  advan- 

ITie  action  of  detinue  is  the  only  remedy  tages  of  both  of  these  actions.  Mclaughlin 
Insult  at  law  for  the  recovery  of  personal  v.  Piatli,  27  Cal.  451 ;  Morgan  v.  Reynolds, 
CMttels  in  specie^  except  in  cases  where  .1  Montana,  163.  Conversion,  in  troVer,  is 
replevin  can  be  instituted,  i  Chitty,  Plead,  the  gist  of  the  action.  This  consists  in 
in;3Bl.  Com.  146,  152;  Co.  Lit.  2966.       any  tortious  act  by  which   the  defendant 

In  modem  practice  detinue  is  seldom  deprives  the  plaintiff  of  his  goods,  either 
•sed   Puterbauch's  Pract.  405.  wholly  or  for  a  time.     2  Starkie,  Ev.  842. 

I^rd  Mansfield   defines    conversion  or        If  a  party  has  the  personal  property  o£ 
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^CONVERSION. 


Convertible  Property. 


3.  What  Property  may  be  converted.  —  Any  property  of  a  per- 
sonal nature  is  subject  to  conversion,  ev^n  though  it  has  no  value 
except  to  the  owner.*  Not  only  tangible  property,  but  all  prop- 
erty of  a  personal  nature  which  may  be  converted.  Trover  lies 
for  paper  representatives  of  value,  choses  in  action,  and  corporate 


stock; 

another  in  possession,  and  the  owner  makes 
a  demand  for  it,  and  the  person  in  posses- 
*^iuri  refuses  to  dehver  it,  that  will  consti- 
luic  a  conversion  of  the  pro|)erly  by  the 
JaUer  to  his  own  use.  Transportation  Co. 
V.  Sellick,  52  III.  249. 

Cutting  grass  in  ignorance  of  the  true 
N^undary,  without  attempting  to  remove  it, 
or  to  prevent  the  plaintiff  from  so  doing, 
but  with  the  intent  that  it  should  be  appro- 
priated to  another's  use,  is  conversion.  It 
IS  hut  necessary  to  a  conversion  that  there 
:»hcjuid  l)e  a  manual  taking  of  the  chattels 
in  quciition,  nor  that  it  l^e  shown  that  a 
party  has  applied  it  to  his  own  use:>a 
domlniun  exercised  over  it  in  exclusion,  or 
in  defiance  of  plaintiff's  rights,  is  a  conver- 
sion. Donahue  v,  Shippel  (R.  I.),  3  N. 
I'ng,  Rep.  866;  Bristol  v.  Burt,  7  John. 
(N.  Y.J  254;  Liptrot  v.  Holmes,  i  Ga.  381 ; 
Rtid  -K  Colcock,  I  Nott.  &  McC.  (S.  Car.) 
592  ;   R.  R.  Co.  V,  Car  Works,  32  N.  J- S'?- 

H  the  carrier  of  goods  allows  an  officer 
to  take  goods  he  is  transporting,  it  is  no 
defence  in  an  action  of  trover  to  plead  that 
.\\\  officer  took  them,  unless  the  officer  had 
a  le^.il  right,  which  the  defendant  must 
!4how  ;  if  he  does  not  show  this,  he  is  liable 
\n  I  he  action  of  trover.  Gibbons  v.  Far- 
well  (Mich.),  26  N.  W.  Rep.  855. 

A  moTtgagor  cannot  sustain  trover  against 
a  mortgagee,  or  his  assignee,  in  possession, 
ill  It  r  condition  broken,  for  cutting  and 
tiiirying  away  wood  from  fhe  mortgaged 
prttiiiscs.  Place  v.  Sawtcll,  142  Mass.  277. 
OuL-  who  obtains  goods  from  an  insolvent 
debti^r  for  the  purpose  of  defrauding  credit- 
or.s  ►ii^d  sells  them  to  a  bona  fide  purchaser, 
i!i  liiiblc  to  the  creditors  for  conversion. 
Smith  V.  Sands,  17  Neb.  498. 

If  a  vendor  is  induced,  by  fraudulent  rep- 
rcscntaiions,  to  sell  property  to  an  irre- 
?t]Ktnji(ble  party,  and  such  party  transfers  it 
ro  a  third  party,  who  acts  in  good  faith, 
wilhiiut  notice  of  fraud,  the  last  vendee  will 
hold  ihe  title  as  against  the  first  owner. 
Ciirme  v.  Rauh,  100  Ind.  247 ;  I*arrish  v, 
Thurston,  87  Ind.  437. 

A  j>arty  personated  a  member  of  a  firm, 
and  thereby  obtained  chattels.  By  this 
fraud  no  title  passed,  but  remained  m  the 
vendor.  The  wrong-doer  then  sold  the 
properly  through  this  firm,  who  received 
t  lie  consideration  for  the  tortfeasor.  W  hen 
they  sold  the  property,  they  sold  chattels 
Itj  which  the  original  owner  had  a  perfect 
litle;  and  when  they  received  the  proceeds 


they  received  money  belonging  to  the  origi- 
nal owner.  This  was  a  conversion,  and 
they  were  liable  in  trover.  Hamet  v»  Let- 
cher, 37  Ohio  St.  356 ;  Baker  v.  Dinsmore, 
72  Pa.  St. 427  :  Moody  z'.  Blake,  1 17  Mass.  23 

1.  Cooley's  Torts,  447. 

2.  AyresV.  French,  41  Conn.  151  ;  Payne 
V.  Elliot,  S4  Cal.  341 ;  McAllister  v,  Kuhn, 
96  U.  S.  87.  Compare  Sewall  v.  Lancas- 
ter Bank,  17  S.  &  R.  (Pa.)  285;  Neiler  v, 
Kelley,  69  Pa.  St.  403 ;  Romig  v.  Romig.  2 
Rawle  (Pa.),  241. 

A  note  payable  twelve  months  after  date, 
given  to  an  insurance  company  for  pre- 
miums, was  pledged  by  the  company  as 
collateral  security  for  a  loan  less  than  its 
face.  The  note  was  paid  and  taken  up  by 
the  maker  before  maturity.  The  company, 
becoming  insolvent,  made  an  assignment. 
'  The  assignee  brought  trover  for  the  note. 
This  action  was  held  maintainable,  as  the 
note  was  liable  for  the  company's  losses  up 
to  its  maturity,  and  the  measure  of  recovery 
was  the  balance  of  the  note  over  the  amount 
of  the  loan.  Fell  v.  McMenry,  42  Pa.  St. 
41.    See  Craig  v.  McHenry,  35  Pa.  St.  120. 

The  maker  of  a  note  who  has  paid  it,  may 
maintain  trover  against  the  payee  who  has 
wrongfully  disposed  of  it,  whereby  the 
maker  had  to  pay  it  the  second  time. 
Buck  V.  Kent,  3  Vt.  99 ;  Pierce  v.  Gilson, 
9  Vt.  216;  Murray  v.  Burling,  10  Johns. 
(N.  Y.)  172;  Otisfield  v.  Mayl>erry,  63  Me. 
197.  Compare  Piatt  v.  Potts,  11  Ired. 
(N.Car.)  266;  Beshcrer  ?'.  Swisher,  3  N.J. 
748. 

Even  a  refusal  to  give  up  a  paid  note  is 
a  conversion,  but  the  damages  would  only 
be  nominal.  Stone  v.  Clough,  41  N.  K. 
290 ;  Spencer  v.  Dearth,  43  Vt.  98 ;  Pierce 
V.  Gilson,  9  Vt.  216.  Compare  Todd  v. 
Crookshanks,  3  Johns.  (N.V.)432;  Lowre- 
more  v.  Berry,  19  Ala.  13a 

So  when  a  payee  gets  wrongful  posses- 
sion of  a  note  before  it  is  delivered,  the 
maker  can  maintain  trover  to  regain  it. 
Neal  V.  Hanson,  60  Me.  84 ;  Evens  v.  Kv- 
mer,  i  B.  &  Adol.  528  ;  Groggerley  v.  Cutf\- 
bert.  5B.  &  P.  170. 

Trover  will  lie  for  parish  records.  Baker 
V.  Fales,  16  Mass.  487;  Stebbins  v.  Jen- 
nings, 10  Pick.  (Mass.)  172;  Sawyer  r-. 
Baldwin,  11  Pick.  (Mass.)  492. 

When  papers  are  used  in  evidence  Ixr- 
fore  a  magistrate,  and  placed  on  file,  trover 
will  not  lie  for  their  recovery.  Greene  r*. 
Mead,  18  N.  H.  505. 


CoBTirtibto  Property. 


CONVERSION. 


Convortibld  Property. 


Trover  will   lie   to  recover   fixtures   or  Wethcrbce  v.  Ellison,  19  Vt.  379;  i  Pars, 

baiidings  not  belonging  to  the  owner  of  the  Con.  430. 

land  wh^relocsitedy  but  to  another.    Russell       A  debitor  who  has  made  a  bill  of  his 

».  Richards,  1 1  Me.  37 1 ;  Hil born  v.  Brown,  creditor's    account,    if    the    creditor    gets 

i2Me.i62; Smithes.  Benson,  I  Hill  (N.Y.),  wrongful   possession   of  ic^  mav  maintain 

176;  Dame  I'.  Dame,  38  N.  H.  429;  Crip-  trover    for    its    conversion,      ^'ullman   v, 

pin  ».  Monison,   13  Mich.   23.     Compare  Cummings,  16  Vt.  697.     If  a  contract  for 

Obcrton  v.  Williston,  31  Pa.  St.  155;  Pres-  the  sale  of  goods  be  complete,  and  binding 

colt  V.  Wells,  3  Nev.  82.  under  the  law,  yet  the  vendee  acquires  no 

Where  a  bouse,  as  between  the  parties,  propertv   in   them  sufficient   to  authorize 

is  personal  property,  trover  will  lie  for  its  him  to  tring  trover,  provided  any  material 

wrongful  conversion.    As,  where  it  was  so  act  remains  to  be  done  before  the  delivery, 

erectedas  to  be  personal  property,  or  where  in  order  to  ascertain   the   quantity,  or  to 

the  defendant  is  estopped  by  his  own  acts  distinguish  the  amount  to  b€  paid  by  the 

from  denying  that   it   is  such.     Davis  v,  vendee,    the    purchaser    cannot    mamtain 

Taylor,  41  111.  405  i  Jewett  z/.  Partridge,  3  trover   until   his  portion   has   been   ascer- 

Fair.  (Me.)  243;   PuUen  z\  Bell,  40  Me.  tained  and  set  apart.     Dennis  x/.  Alexander, 


3F4;  Brown  v.  WalUs,  115  Mass.  156; 
Osgood  f.  Howard,  6  Greenlf.  (Me.)  452; 
Chatterton  v.  Saul,  16  111.  149.  Compare 
1  Greenl.  Ev.  522,  §  635  ;  i  Cowan's  Trea- 
ties, 291;  Bacon's  Abridg.  tit.  trover  (B) ; 
Buffey  V.  Henderson,  8    £ng.   L.    &    £. 

305: 

Trover  lies  for  salt-pans,  though  fixed  in 


3  Barb.  (N.  Y.)  \o\  Baily  v.  Smith, 43  N.  H. 
141  ;  Straus  v.  Ross,  25  Ind.300;  barret  v. 
Goddard,  3  Mason,  C.  C.  107  ;  Mining  C«i. 
V.  Senter,  26  Mich.  73;  Groat  v.  Gile,  51 
N.  Y.  431 ;  Scudder  V.  Bradbury,  106  Mass. 
422;  Frost  V.  Woodruff,  54  111.  15J;  Orms- 
bee  V.  Machir,  20  Ohio  St.  295 ;  Kaufman 
V.  Stone,  25  Ark.  336;  Gilman  v.  Hill,  36 


the  floor  of  a  building;  and  whenever  the    N.  H.  311 ;  Prescott  v.  Locke,  51  N.  H 
fixed  instrument,  engme,  or  utensil  is  an    94;  Gibbs  z/.  Benj; 


accessory  to  a  matter  of  a  personal  nature, 
it  is  considered  as  personalty.  £lmes  v, 
Mawe,  3  East,  53 ;  Kitzherbert  v.  Shaw,  1 
H.  Black.  259. 

Generally,  however,  the  rip^ht  of  the 
tenant  to  remove  fixtures  remains  only  dur- 
ing his  term,  and,  if  removed  afterwards, 
the  landlord  may  maintain  trover.  Wee- 
ion  J.  Woodcock,  7  Mees.  &  W.  14.    Cut- 


njamin,  45  Vt.  124;  Chase, 
«'.  Willard,  57  Me.  157;  Dyer  v,  Libby,  61* 
Me.  45;  F'oster  v.  Ropes',  iii  Mass.  10; 
Mason?/.  Thompson,  18  Pick.  (Mass.)  305; 
Riddle  v.  Varnum,  20  Pick.  (Mass.)  280; 
McClung  V.  Kelly,  21  Iowa,  508;  Freight 
Co.  z'.  Stanard,  44  Mo.  70. 

Delivery  to  the  vendee  is  very  strong  evi-. 
dence  of  a  complete  sale  against  any  pre- 
sumption arising  from  the  fact  that  the 
ting  growing  corn,  and  taking  it  away,  will  goods  sold  have  not  been  weighed,  counted, 
be  sufficient  conversion  to  maintain  trover,  and  the  like.  Kelsea  v.  Hames,  41  N.  H. 
Nelson  v,  Burt,  ij  Mass.  203.  Cutting  246.  When  the  contract  is  for  sale  of  a 
trees  without  carrymg  them  away  has  been  thing  not  specified,  as  of  a  certain  quantity 
held  conversion.  Sanderson  v.  Haver-  of  goods  in  general,  without  a  specinc  iden- 
stick,  8  Barr  (Pa.  St.),  294.  So,  when  a  tification  of  them,  the  contract  is  an  ex- 
parly  cuts  wood  on  another's  land,  and  ecutory  agreement,  and  the  property  does 
converts  it  into  coal,  trover  will  lie  against  not  pass.  Brownings/.  Hamilton,  42  Ala. 
him.  Riddle  v.  Driver,  12  Ala.  590.  A  484;  Hutchinson  7a  Hunter,  7  Barr  (Pa. 
A(^«(]/c/ir  purchaser  bought  loads  of  earth  St.),  140;  Bell  f .  Farrar,  41  111.  400;  Rodcc 
from  a  party  not  the  owner,  and  carried  v.  Wade,  47  Barb.  (N.  Y.)  63;  Haldeman 
them  away.  The  owner  brought  trover  v.  Duncan,  51  Pa.  St.  66 ;  Warren  v.  Buck 
against  the  purchaser,  and  it  was  sustained,    minster,  24  N.  H.  336. 

However,  the  law  on  this  subject  is  nut 
entirely  settled.  Olyphant  v.  Baker,  5 
Denio  (N.  Y.),  379;  Chapman  z'.  Shepard. 
39  Conn.  413;  Waldron  v.  Chase,  37  Me. 
414;  Russell  v.  Carrington,  42  N.  Y.  118; 
Pleasants  v.  Pendleton,  6  Rand.  (Va.)  473. 
Under  a  contract  for  supplying  labor  and 
the  ordinary  course  of  farming,  unless  there  materials,  and  making  a  chattel,  no  prop- 
he  expressed  stipulations  permitting  it.  erty  passes  to  the  vendee  until  the  work  is 
If  a  party  buys  this  manure  with  notice,  completed  and  delivered,  or  ready  to  be 
the  landlord  can  bring  trespass  or  trover  delivered.  This  is  the  law  generally,  unless 
against  him  for  the  conversion.  Middle-  a  contrary  intent  is  expressed  or  implied 
brook  V.  Corwin,  15  Wend.  (N.  Y.)  169;  from  the  terms  of  the  contract.  Iron  Co. 
Fay  r.  Muzzey,  13  Gray  (Mass,),  53;  Dan-  7a  Bufifington,  103  Mass.  62;  Williams  r. 
iclai;.  Pond,  21  Pick.  (Mass.)  367;  Perry  Jackman,  16  Gray  (Mass.),  511 ;  McConihc 
V.  Can,  44  N.  H.  118;  Corey  j/.  Bishop,  48    v.  R.  R.  Co.,  20  N.  Y.  495;  Sandford 


Riley ».  Power  Co.,  11  Cush.  (Mass.)  ji. 
The  plaintiff  can  waive  its  wrongful  tak- 
ing, and  sue  for  the  conversion.  To  this 
the  defendant  cannot  complain.  Wadleigh 
V.  Janvrin,  41  N.  H.  503. 

A  tenant,  when  he  leaves  the  farm,  has 
no  right  to  sell  the  manure  accumulated  in 


N.  H.  146;  Strong  if.  Doyle,  no  Mass.  92  ;    Wiggin's 
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Co.,    27    Ind.    522;     Elliot    v. 


I  Wliat  oonstitutas  Conversion.       CO  A' I  'E  RSI  ON.      WhaX  conititntet  ConTeraion. 

4,  What  constitutes  Conversion.  —  Conversion  consists  as  a  tort, 
either  in  the  appropriation  of  the  personal  property  of  another 
to  the  parity's  own  use  and  benefit,  or  in  its  destruction,  or  in  ex- 
ercising dominion  over  it,  in  exclusion  and  defiance  of  the  rights 
of  the  owner  or  lawful  possessor,  or  in  withholding  it  from  his 
'  '  possession,  under  a  claim  and  title  inconsistent  with  the  owner's.* 

I  The  action  of  trover  is  founded  on  the  right  of  property  and  pos- 

]  session  ;  and  any  act  of  a  party,  other  than  the  owner,  which  mili- 

^  tates  against  this  conjoint  right,  in  law,  is  a  conversion.     It  is  not 

\  ,  necessary  for  a  manual  taking  to  make  conversion,  nor  that  the 

{  party  has  applied  it  to  his  own  use.     The  question  is,  Does  he 

I  exercise  dominion  over  it  in  exclusion  or  in  defiance  of  the  own- 

'  er"s  right  ?     If  he  does,  that  is  conversion,  be  it  for  his  own  or 

i  another's  use.*     It  is  conversion  if  one  takes  the  property  of  an- 

'  other,  and  sells,  or  otherwise  disposes  of  it,  without  the  owner's 

I  authority;*  or  if  he  takes  it  for  a  temporary  purpose  only,  in  dis- 

I  regard  of  the  owner's  right,  it  is  conversion.*     The  word  conver- 

I  sion,  by  a  long  course  of  practice,  has  acquired  a  technical  meaning, 

and  means  detaining  goods,  so  as  to  deprive  the  owner,  or  f)erson 
\  entitled  to  possession  of  them,  of  his  dominion  over  them.*     Any 

carrying  away  of  a  chattel  for  the  use  of  one,  without  the  owner's 
;  consent,  or  for  a  third  party,  amounts  to  a  conversion,  because  it 

I  IS  inconsistent  with  the  general  right  of  dominion  which  the  owner 

I  has  in  it,  who  is  entitled  to  the  u.se  of  it  at  all  times  and  in  all 

places.     Such  at]  asportation  is  conversion.*     The  wrongful  act 

1  Kclwarcis,  6  Vroom  (N.  J.),  265:  Andrews  damages  for  the  conversion.     Viner's  abr. 

I  r.  Durant,  ii  N.  Y.  35;  Wright  v.  Tetlow,  action  of  Trover,  E;  Petti t  z'.  Bouju,  i  Mo. 

I  99  Mass.  297.  64.    Trover  is  not  the  proper  action,  when 

!  There  must  be  a  tender  and  acceptance  the  title  to  property  is  to  be  settled  by  a 

I  lit  the  chattel  before  title  passes.     Moody  peculiar  jurisdiction,  as,  for  example,  prop- 

'  r.  Urown,  34  Me.  107;  Mixer  c.  Ilowarth,  erty  taken  on  the  high  seas,  and  claimed  as 

'  i\  Pick.  (Mass.)  205;  Mclntire  r*.  Kline,  30  lawful   prize,   because   in   such    case    the 

Miss.  361;  Gamage  v.  Allandcr,  14  Tex.  courts  of  admiralty  have  exclusive  juris- 

414;  Veazie  r'.  Holmes,  40  Me.  60;  Elliot  diction.    Sounai re  ?/.  Keating,  2  Gall.  C.  C, 

I  r.  Edwards,  6  Vroom  (N.  J.),  26;.  32^;   Cam.  &  N.  (N.   C.)  115.      CofMpare 

II  Trover  lies  for  title-deeds.      Wieser  v.    Miller  v.  The  Resolution,  2  Dall.  (Pa.)  i. 
Zeisinger,  2  Yeates  (Pa.),  537;   Towle  v.       1.  Shipwick  7'.  Blanchard,  6  T.  R.  299; 

\                                Louct,  6  Mass.  394.    It  lies  for  the  conver-  Fouldes  r.  Willoughby,  8  Mces.  &  W.  540- 

I                               Moil  of  negotiable  instruments,  ceriilicate  Hutchinson  t/.  Bobo,  i  Bailev  (S.  Car.).  546; 

*»f  stocks.     Comparet  v.  Burr,   5   Blackf.  Reid  v.  Colcock,  i  Nott.  &  UqC.  (S.  Car.). 

'                                (Ind.)  419;  Todd  v.  Crookshanks,  3  John.  592  ;  Reynolds  7k  Shuler,  5  Cowen  (N.  Y.), 

I                                 <N\  V.)  432;  Kingman  v.  Pierce,  17  Mass.  32^. 

1^-  ;  Day  f.  Whitney,  i  Pick.  (Mass.)  503;  2.  Liptrot  v.  Holmes,  i  Kelly  (Ga.),  381. 

larvis  v.  Rogers,  15  Mass   105;  Sewall  v.  8.  Thompson  z:  Currier,  24  N.  H.  237; 

l^aiik,  17  S.  &  R.  (Pa.)   285.     Trover  lies  Shaw  ?\  Peckett,  25  Vt.  423 ;  Blood  v.  Sayre, 

for  the  conversion  of  bank-notes  enclosed  17  Vt.  609. 

m  a  letter.    Moody  7/.  Keener,  7  Port.  (Ala.)  4.  Homer  v.  Thwing,!  Pick.  (Mass.)  492; 

*tS.     It  lies  for  a  copy  of  a  record,  which  Rotch   7'.    Hawes,    12    Pick.    (Mass.)    136; 

>s  private  property.    Jones  v.  Winckworth,  Horscly  v.  Branch,  i  Humph.  (Tcnn.)  199; 

Hard.  in.    Trover  will  not  lie  in  general  Crocker  7'.  Gallifer,  44  Me.  491;  Fisher  v. 

tur  a  public  record,     i  Chitty's  Plead.  150.  Kyle,  27  Mich.  454;  Hull  v.  Corcoran,  107 

Trnver   lies   for   wild   animals    reclaimed.  Mass.  251. 

Aniory  v.  Flyn,  10  Johns.  (N.  Y.)  102.     It  6.  Burroughs  v,  Bayne,  5  H.  &  N.  296. 

lit^  for  coin  described  as  such,  becau»*e  ihe  6.  Fouldes  v.  Willoughby,  8  Mees.  &  W. 

ihi[*g    itself   is    not    to   bt    recovered,   but  540. 
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must  be  intended,  and  not  merely  accidental  or  negligent,  though 
it  is  not  necessary  that  the  result  which  follows  should  haVe  been 
contemplated.* 

1.  Bowlin  V,  Nye,  lo  Cush.  (Mass.)  416; 
Simmons  v,  Lillystone,  8  Exch.  431. 

The  wrongful  taking  of  chattels  of  an- 
other who  has  the  right  to  immediate  pos- 
session, with  intent  to  appropriate  them  to 
one's  own  use,  or  to  some  other  person's 
than  the  owner ;  or  destroying  or  altering 
their  nature,  is  a  conversion. 

Thurston  v.  Blanchard,  22  Pick.  (Mass.) 
jS;  Durell  v,  Mosher,  8  John.  (N.  Y.)  445; 
Harrington  v,  Payne,  iq  John.  (N.  Y.)  431 ; 
Davis  f.  Duncan,  i  McCord  (S.  Car.),  413; 
Woodbury  v.  Long,  8  Pick.  (Mass.)  543. 

It  is  conversion  for  one  to  take  goods 
from  an  officer  seizing  them  on  a  defective 
writ  of  replevin.  Adams  v,  McGlinchy,  62 
Me.  533.  Drawing  a  portion  of  liquor  out 
of  a  barrel,  and  then  filling  it  with  water, 
is  a  conversion  of  the  whole,  because  it 
changes  the  nature  of  the  chattel.  Dcnch 
V.  Walker,  14  Mass.  500.  If  the  taking  be 
constructive,  it  is  conversion,  as  when  a  per- 
son exercises  dominion  over  proi>erty  in 
opposition  to  the  plaintiff's  right.  Murray 
».  Borling,  10  Jonn.  (N.  Y.)  172;  Bristol 
V.  Burt,  7  John.  (N.  Y.)  254;  Reynolds  v, 
Shuier,  5  Cowen  (N.  Y.j,  323.  Unlawfully 
levvmg  upon  and  selling  chattels  by  a  con- 
stable, without  taking  actual  possession,  is 
conversion  on  the  part  of  the  constable. 
Burke  tf.  Baxter,  3  Mo.  207.  Unlawfully 
seizing  coals  of  plaintiff,  in  coal-house  of 
another  man,  and  selling  them  without  re- 
moval, is  a  conversion  by  the  party  selling. 
Reynolds  v.  Shuier,  ^  Cowen  (N.  Y.),  323. 

If  a  party  finds  a  timber-raft,  lodged  in  a 
navigable  river,  and  takes  possession  of  it, 
and  then  sells  a  portion  of  the  timber,  and 
hires  a  person  to  assist  in  removing  the 
part  sold,  and  then  sells  the  remainder  to 
some  person,  but  reserving  to  himself  that 
part  removed,  it  is  conversion  of  the  whole. 
Gentry 2/.  Madden, 3  Pike  (Ark.),  1 27.  But  if, 
aftejr  the  conversion,  with  a  full  knowledge 
of  the  circumstances,  the  owner  ratifies  the 
wrongful  act,  or  in  any  way  becomes  a  party 
to  the  tort,  the  right  to  bring  trover  is  lost. 
Hamesi'.  Parkman,  20  Pick.  (Mass.)  90. 

The  absolute  and  general  owner  of  chat- 
tels may  niaintain  trover,  although  he  had 
sold  or  bailed  them  under  a  void  contract, 
because  he  retains  the  present  right.  Smith 
V,  Ploraer,  15  East,  607.  A  verbal  gift, 
without  actual  delivery,  does  not  pass  the 
property  to  the  donee  so  as  to  enable  him 
to  bring  suit.  Irons  v.  Smallpiece,  2  B.  & 
^^  551;  Whiting  V,  Barrett,  7  Lansing 
(N.V.),  106;  Mahan  v.  United  States,  16 
Wall.  (U.  S.)  143;  Wing  v.  Merchant,  57 
«c.  383;  Reeves  ».  Capper,  5  Bing.  N.  C. 
136. 


If  goods  are  obtained  by  false  pretences, 
under  color  of  purchase,  the  vendee  or  his 
assignee  acquires  no  property,'  and  after 
demand  may  be  jjued  in  trover.  Noble  v. 
Adams,  7  Taunt.  59 ;  Ferguson  v.  Carring- 
ton,  9  B.  &  C.  60;  Anonymous,  6  Mod.  114. 
Compare  Sheppard  v,  Shoolbred,  i  Car.  & 
Marsh,  61.  Trover  may  l)e  brought  against 
a  fraudulent  purchaser,  or  his  vendee,  with 
notice,  without  a  previous  demand,  and 
before  a  tender  of  a  note  given  in  payment 
before  the  time  of  trial.  Thurston  v, 
Blanchard,  22  Pick.  (Mass.)  18;  Green 
V.  Russell,  5  Hill  (N.  Y.),  183;  Stevens  v. 
Austin,  I  Alet.  (Mass.)  557 ;  Ryan  v.  Brant, 
42  111.  78;  Bruner  v,  Dyhall,  42  111.  34.  If 
a  creditor  by  fraud  receives  goods  from  his 
debtor,  and  intends  lo  apply  them  in  satis- 
faction of  his  debt,  the  property  not  being 
changed,  the  debtor  may  maintain  trover 
for  the  recovery  of  the  goods.  Woodworth 
V.  Kissam,  15'john.  (X.  Y.)  186.  When 
goods  are  sold  to  be  paid  for  on  delivery, 
and  are  delivered  by  the  agent  of  the  vendor, 
without  receiving  payment,  the  seller  can 
mamtain  trover  lor  their  recovery.  King- 
man V,  Hotaling,  25  VYend.  (N.  Y.)  423; 
Centre  Co.  v.  .Smith,  12  Vt.  2t2.  A  tinder 
of  goods  has  a  special  property  in  them, 
and  may  sustain  trover  against  any  one 
who  shall  convert  them  but  the  true  owner. 
McLaughlin  v.  Waite,  9  Ci»\vcn  (N.  Y.), 
670;  Clark  r.  Malony,  3  ILirr.  (N.  J.)  68. 
A  sheriff  may  maintain  trover  against  any 
one  taking  property  out  of  his  haiuls,  as  he 
has  a  special  property  in  it.  Dilleiiback  v. 
Jerome,  7  Cowen  (N.  Y.),  297;  Barker  v. 
Miller,  6  John.  (N,  Y.)  195;  Pettes7'.  Marsh, 
15  Vt.  454;  Caldwell  V.  Eaton,  5  Mass.  399. 
But  courts  hold  that  the  sheriff  cannot 
sustain  trover  for  goods  taken  on  a  fieri 
facias  and  a  levy  thereon,  unless  he  has 
made  a  practical  inventory  of  the  good^, 
or  has  taken  actual  possession  of  them. 
Lloyd  V,  Wikoff,  6  Halst.  (N.  J.)  218;. 
Brain  v.  Strait,  Dudley  (S.  Car.),  19.  A 
sheriff  may  support  trover  against  his  re- 
ceiptor who  refuses  to  re-deliver  the  goods 
intrusted  to  him.  Sibly  v.  Story,  8  Vt.  15; 
Holt  V.  Burbank,  47  N.  H.  164. 

An  agent  is  liable  in  trover,  who,  being 
given  a  note  to  have  it  discounted,  and  ex- 
pressly cautioned  not  to  give  it  unless  he 
received  the  money,  allowed  another  to  do 
the  business,  and  who  a|)propriated  the 
proceeds  of  the  note.  Lawrty  v.  JSnethen, 
68  N.  Y.  522.  If  an  agent  disobeys  in- 
structions, and  does  what  he  is  not  author- 
ized to  do,  and  thereby  his  principal  is  dam- 
nified, trover  can  be  stislained  against  the 
agent.  Cajmesz/.  Bleecker,  12  Johns.  (N.  Y.) 
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|oo;  Sarjcant  v.  Blunt,  i6  Johns.  (N.  Y.) 
74  J  Deai^  v.  Turner,  31  Md.  52.  If  one 
takes  property  to  sell,  he  is  liable  in  trover 
if  he  exchanges  it  for  other  property,  be- 
cause he  has  no  such  authority.  Haas  v. 
nanioh.  9  Iowa,  589. 

A  purchaser  is  liable  in  trover  in  a  con- 
ditional sale,  if  he  disposes  of  the  goods 
bought,  before  he  acquires  property  by 
payment.  Sargent  v.  Gile,  8  N.  H.  325; 
Grace  v.  McKissack,  49  Ala.  163.  So  is 
the  vendee  with  notice  from  the  first  pur- 
chaser. Eaton  V.  Munroe,  52  Me.  63.  If 
an  othcer  levies  upon  property  exempt  from 
execution*  and  sells  it,  the  owner  can  sue 
him  in  trover.  Sanborn  v.  Hamilton,  18 
Vt.  590.  A  more  negligent  injury  is  no 
conversion.  Nelson  v.  Whetmore,  i  Rich. 
(S.  Car.)  318.  Trover  cannot  be  main- 
tained against  an  officer  for  the  larceny  of 
goods  frum  him.  Dorman  v,  Katie,  5 
Allen  (Mass.),  38. 

If  a  mortgagor  of  }>ersonal  property,  or 
his  agent,  sell  the  entire  properly  as  owner, 
in  e,xcl union  of  the  rights  of  the  mortgagee, 
such  a  sale  is  conversion.  White  v,  Phelps, 
12  N.  H.  382.  Driving  a  hired  horse  a 
greater  tlistance  than  is  agreed,  or  in  a 
differein  direction,  is  conversion.  Wheel- 
ock  -\  Wheelwright,  5  Mass.  104;  Homer 
-'.  Thwiiig,  3  Pick.  (Mass.)  492 ;  Hart  v. 
Skinner,  16  Vt.  138;  Lucas  r.  Trumbull, 
15  Gray  (Mass.),  306.  If  an  infant  hires 
prui>eTty,  and  puts  it  to  a  different  use  than 
that  agreed  to,  he  is  liable  in  trover.  Green 
V.  Si>CTry,  16  Vt.  390;  Homer  v.  Thwing, 
3  Pick.  (Mass.)  492;  Eaton  v.  Hill,  50 
N.  ir.23S. 

A  commission  merchant  who  makes  sales 
after  hi;*  authority  has  ceased,  but  without 
notice  to  him  of  the  fact,  is  not  guilty  of 
ConveTsion,  but  is  liable  only  for  account- 
ing. Jones  V.  Hodgkins,  6i  Me.  480; 
Ffficld  r-.  R.  R.  Co.,  62  Me.  ^^.  Every 
tortious  taking  with  intent  to  appropriate 
goods  to  the  use  of  the  taker,  or  to  some 
other  person  than  the  owner,  is  a  conver- 
sion* McPortland  v.  Read,  11  Allen 
(Mass.),  231  ;  Coughlin  v.  Ball,  4  Allen 
(M.TSS.).  334.     . 

If  a  p:irty  takes  goods  with  the  intent  to 
use  ihem,  or  the  goods  are  destroyed  or 
consumed,  to  the  prejudice  of  the  lawful 
owner,  he  b  liable  in  trover.  Spooner  v. 
Holmej>,  102  Mass.  506;  Dearborn  v,  W. 
Nat.  Bank,  58  Me.  273. 

Trover  lies  for  chattels  taken  by  a  wrong- 
ful distress.  Drew  v.  Spaulding,  45  N.  H. 
473,  Trover  will  lie  against  an  officer 
when  he  has  taken  property  upon  an  exe- 
cution, issued  upon  a  void  judgment  for 
want  of  jurisdiction  of  the  court,  or  against 
amf  one  receiving  the  property  from  the 
officer*  Martin  v.  England, '5  Yerger 
(Tenn.),  313.  When  a  party  receives  logs 
to  be  siawed  into  lumber  on  shares,  a»id 
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promised  to  give  the  owner  security  for  his 
share,  payable  at  a  future  day,  but  disposed 
of  the  property  before  the  stipulated  day 
of  payment,  the  owner  can  sustain  trover 
for  his  share,  there  being  no  change  of 
property  until  the  giving  of  the  security. 
Rightmyer  v.  Raymond,  12  Wend.  (N.  Y.) 
51;  Whipple  If.  Gilpatrick,  19  Me.  427; 
Turner  v,  Waldo,  40  Vt.  51.  Forbidding 
the  owner  of  personal  property  from  re- 
moving it  from  the  land  of*  the  defendant, 
and  claiming  it  to  be  his,  makes  the  defend 
ant  liable  in  trover.  Woodis  zk  Jordan,  62 
Me.  490.  Discounting  a  lost  bill  after  notice, 
IS  a  conversion.  Lovell  v.  Martin,  4  Taunt. 
799.  It  seems  that  the  mere  taking  an 
assignment  of  goods  from  a  person  who 
has  no  right  or  authority  to  dispose  of 
them,  is  a  conversion ;  for  this  is  an  assump- 
tion by  the  assignee  of  the  property  in  the 
chattels.  Everett  ?•.  Coffin,  6  Wend.'(N.  Y.) 
603;  Rice  7-.  Clark,  8  Vt.  109.  One  who 
merely  receives  goods  into  his  possession 
and  control,  knowing  that  they  were  not 
lawfully  in  the  possession  of  the  assignor, 
but  allows  them  to  l)e  taken  away  before 
demand  by  the  same  person,  is  not  thereby 
guilty  of  conversion.  Loring  f.  Mulcahv, 
3  Allen  (Mass.),  575;  Fouldes  v.  Willougfi- 
by,  8  Mees.  &  VV.  540;  Simmons  v.  Lilly- 
stone,  8  Exch.  442;  Hill  t'.  Hayes,  38  Conn. 

532. 

Misdelivery  by  a  carrier  of  goods,  which 
he  took  upon  himself  to  carry,  is  a  conver- 
sion. Claflin  T'.  R.  R.  Co.,  7  Allen  (Mass.), 
341 :  Hawkins  v.  Hoffman,  6  Hill  (N.  V.), 
c86:  Bowl  in  y.  Nye,  10  Cush.  (Mass.)  417. 
Trover  may  l>e  supported  against  a  carrier 
or  wharfinger  who  improperly  breaks  o|)en 
a  box.  Tucker  v.  R.  R.  Co.,  39  Conn.  447. 
A  bare  non-delivery  of  goods  by  a  carrier 
is  not  a  'conversion.  Robinson  tk  Austin, 
2  Gray  (Mass.),  564.  But  if  he  has  the 
goods  in  his  possession,  and  refuses  to 
dcliyer  them  on  demand,  then  he  is  liable 
in  trover.  Lockwood  r.  Bull,  i  Cowen 
(N.  Y.),  322 ;  Packard  v.  Getman,  4  Wend. 
(N.  Y.)  613.  Trover  will  lie  against  mort- 
gagee of  personal  property  who  sells  it 
before  condition  is  broken.  Eslow  r-. 
Mitchell,  26  Mich.  500.  A  town  ofiicer 
who  removes  a  portion  of  a  fence  from 
the  land  of  the  owner,  supposing  it  to  l>e  the 
town's,  is  liable  for  its  value  in  trover. 
Smith  7'.  Colby,  67  Me.  169.  When  chattels 
are  left  in  the  possession  of  the  mortgagor, 
he  has  a  special  property  in  them,  and  can 
sustain  trover  against  a  wrong-doer.  He 
also  has  a  right  of  redemption,  and  may 
lawfully  sell  in  recognition  of  the  mortgagee. 
Such  a  sale  is  no  conversion  of  the  mort- 
gagee's interest.  White  7\  Phelps,  12  N.  H. 
3S2.  But  a  sale  in  denial  of  the  mortga- 
gee's right  would  be  a  conver.<;ion  in  him, 
and  perhaps  in  the  vendee  also.  Millar 
7'.  Allen,  10  R.  I.  49;  Ashmead  i'.  Kellogg, 
10 
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:  J  Conn.  70;  Coles  7*.  C'lark,3  Cush.  (Mass.) 
^99L  If  a  mortgage  is  part  due,  and  the 
n>ort|gagor  sells,  this  may  be  regarded  as  a 
tuTtc lo^arc,  and  satisfaction  to  the  extent 
ol  ih<e  sales.  Eslow  x*.  Mitchell,  26  Mich. 
soo.  One  who  buys  property  must  ascer- 
i<iin  the  ownership ;  for  if  he  buys  of  one 
who  has  no  authority  to  sell,  and  takes 
possession,  he  then  denies  the  owner's 
ri?ht,  and  trover  will  lie  against  him. 
Miller  v.  Thompson,  60  Me.  322.  If  one 
contributes  to  the  purchase-price,  and  gets 
the  property  insured  in  his  own  name,  the 
>ener  having  no  title,  the  contributor  will 
be  jointly  liable  with  the  other.  Abbott 
7 .  Mav,  ^  Ala.  97 ;  Williams  ?-.  Merle,  i  \ 
Wen(f.  (N.  Y.)  80;  Hyde  v.  Noble,  13 
X.  H.  494;  Clark  v.  Rideout,  39  N.  H.  238. 

If  one  buys  property  of  a  party  who  is 
not  the  owner,  and  disposes  of  it  in  the 
uiual  coarse  of  trade  and  in  good  faith, 
he  is  not  protected,  provided  the  vend- 
or's possession  was  tortious.  Hardman  v. 
Hooth,  I  H.  &  C.  803 ;  Hallins  r.  Fowler, 
L  k.  7  H.  L.  Cas.  757. 

If  an  assignee  of  goods  has  a  lien  on 
them,  and  sells  in  his  own  favor,  he  is 
liable  in  trover :  he  can  only  retain  them 
until  his  lien  is  satisfied.  The  authority 
(0  sell  is  a  personal  trust,  and  cannot  be 
assigned.  Terry  v.  Bamberger,  44  Conn. 
55S.  If  a  person  assists  in  taking  goods 
wrongfully,  though  as  an  agent  only,  he  is 
liable  in  trover.  Agency  is  no  protection 
m  committing  such  a  tort.  Edgerly  v, 
Whalan,  106  Mass.  307 ;  McPortland  v. 
Read,  n  Allen  (Mass.),  231.  It  is  a  con- 
version for  a  party  to  purchase  fruit  from 
persons  who  have  stolen  it  from  the  plain- 
tiff's ground.  Freeman  f.  Underwood,  66 
Me.  229.  If  one  hires  a  horse  for  another 
who  drives  it  to  death,  while  the  hirer 
drives  another  beside  it,  the  two  persons 
ire  jointly  liable  to  the  owner  for  conver- 
sion. Banfield  v,  Whipple,  10  Allen 
(Mass.),  27. 

To  maintain  trover,  the  plaintiff  must 
prove  that  the  goods  were  his,  and,  while 
ihev  were  his,  they  came  into  the  defend- 
ant s  possession,  who  converted  them  to 
his  own  use.  A  married  woman  bought 
goods,  and  died  before  paying  for  them. 
The  husband  took  possession,  and  carried 
'jn  the  business.  The  creditor  called  on 
him  for  payment.  The  husband  offered  to 
>cll  the  goods  bacK ;  but  the  creditor  re- 
fused the  proposition,  but  found  a  pur- 
•  baser  who  bought  the  goods  from  the  hus- 
hand,  who  delivered  the  proceeds  to  the 
creditor.  Suit  was  brought  by  the  admin- 
iNtrator  of  the  wife  against  the  creditor  for 
the  selling-price.  Held^  no  conversion  by 
the  creditor.  Presley  v.  Powers,  81  111. 
i-S-  The  government  appropriated  the 
'"»rses  of  one  man  as  the  property  of 
■«nothcr  who   received   payment    therefor. 


The  first  man  sustained  trover  against  the 
latter  for  the  amount  received.  Thomas 
V,  Sternheimer,  29  Md.  268.  An  agister 
rode  a  horse  fifteen  miles,  that  had  been 
placed  in  his  keeping.  The  horse  died 
soon  after,  but  not  in  consequence  of  the 
riding.  Held^  no  conversion.  Murray  v. 
Borling,  10  John.  (N.  Y.)  172.  An  agister 
was  intrusted  with  fifty  head  of  cattle  to 
feed,  lie  sold  twenty  of  the  best, and  was 
held  liable  in  trover  for  their  full  value. 
Atterz/.  Williams,  21  111.  119. 

A  planter  employed  an  agent  to  take 
cotton  to  market,  and  to  deliver  it  to-  a 
certain  merchant.  But  the  agent  wilfully 
delivered  it  to  another  merchant,  who  sold 
it  on  the  account  of  the  agent,  without 
notice  of  the  fraud,  and  gave  him  the  pro- 
ceeds. The  agent  absconded  with  the 
money.  Held^  that  the  merchant  thus  sell- 
ing was  liable  in  trover  to  the  true  owner. 
Taylor  V.  Pope,  5  Cold.  (Tenn.)  507.  An 
innocent  party  purchased  a  stolen  horse, 
and  sent  it  to  a  repository  for  the  sale  of 
horses.  The  true  owner  demanded  the 
horse  of  both  the  purchaser  and  the  agis- 
ter, who  refused  to  deliver  it.  Held^  con- 
version by  both  of  them.  Morrill  v.  Moul- 
ton,  40  V^t.  242.  An  owner  of  a  horse 
placed  him  with  a  commission  merchant 
for  sale.  This  agent  exchanged  him  for 
twenty-five  dollars  and  another  horse. 
JMdy  his  authority  ceased  as  commission 
merchant  at  the  time  of  the  exchange; 
that  the  owner  was  not  liable  for  losses 
of  subsequent  exchanges,  nor  for  board  of 
the  horses  exchanged.  Wing  v,  Neal 
(Me.),  2  Atl.  Repr.  881. 

If  an  agent,  acting  solely  for  his  princi- 
pal, without  knowing  of  any  wrong,  sells 
property  for  his  principal  who  has  no  right 
to  dispose  of  it,  the  agent  will  not  be  lia- 
ble in  trover  for  conversion.  Lenthold  v. 
Fairchild  (Minn.),  28  N.  W.  Rep.  218. 

To  constitute  conversion,  there  must  be 
some  exercise  of  dominion  over  the  prop- 
erty militating  against  the  owner's  rights. 
If  a  party  hires  a  horse  to  go  to  a  place 
without  stopping,  his  mere  delay  in  return- 
ing is  not  sufficient  evidence  of  conversion. 
Evans  v.  Mason  (N.  11.),  5  Atl.  Rep.  766. 
One  having  the  lawful  possession  of 
another's  chattel  does  not  necessarily  have 
a  lien  on  it  for  the  expense  incurred  in 
getting  such  possession;  and  his  unlaw- 
ful retention  of  it,  claiming  such  a  lien,  in 
opposition  to  the  owner's  rights,  makes 
him  liable  for  conversion.  Nutter  z/.  Var- 
ney  (N.  H.),  5  Atl.  Rep.  457. 

Defendant  was  authorized  to  and  did  buy 
a  horse  on  plaintiff's  credit :  the  defendant 
held  possession,  and  the  plaintiff  claimed 
a  lien.  The  defendant  exchanged  the  horse 
for  another.  Plaintiff  claimed  this  was 
done  with  his  consent,  and  that  he  had  a 
lien  on  the  second  horse.     The  bill  of  sale 
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5.  Conversion  by  Bailee.  —  When  a  bailee  receives  goods,  with- 
out notice,  from  one  who  has  a  tortious  possession,  and  delivers 
them  in  pursuance  of  the  bailment,  and  before  the  rights  of  the 
true  owner  are  known,  the  bailee  will  be  protected,*  After  such 
notice  the  bailee  acts  at  his  peril.  If  he  delivers  to  a  party  who 
is  entitled  to  the  possession,  this  will  be  his  protection ;  and  he 
may  defend  in  the  interest  of  the  rightful  owner  before  delivery.^ 
If  goods  are  taken  from  a  bailee,  on  legal  process,  he  will  be 
protected.' 

permission,  and  left  the  hive  on  B's  prem- 
ises. Two  years  thereafter,  C  took  the 
hive,  removed  the  bees  and  the  honey,  and 
replaced  the  box.  After  a  demand  upon 
C  by  A.  he  brought  the  action  of  trover. 
Held,  he  could  not  recover.  Roxroth  v. 
Coon  (R.  I.),  Alb.  L.  J.  Nov.  7,  18S5.  A 
party  holds  property  on  which  he  has 
a  lien.  Before  he  will  surrender  it,  he 
demands  a  larger  aniount  than  is  his  due. 
This  is  conversion,  and  the  amount  actually 
due  need  not  be  tendered  him.  Hamilton 
V.  McLaughlin  (Mass.),  12  X.  E.  Rep.  424. 

When  a  party  is  authorized  by  contract 
to  take  chattels  and  dispose  of  them,  he 
cannot  be  held  liable  in  trover,  so  Ions  as 
he  conforms  to  his  instructions.  Stockier 
V.  Wooten  (Ala.),  2  South.  Rep.  703. 

A  party  who  has  a  valid  lien  under  a 
verbal  mortgage,  on  a  crop  which  was  not 
planted  when  the  mortgage  was  given,  may 
maintain  trover  against  any  one,  who,  with 
notice  of  such  lien,  converts  the  crop,  when 
gathered,  10  his  own  use.  Rees  v.  Coats, 
65  Ala.  256.  See  Iron  Works  v,  Rertfro, 
71  Ala.  577. 

1.  Nelson  z>.  Iverson,  17  Ala.  216;  Bur- 
delt  v.  Hunt,  25  Me.  419. 

2.  Blivcn  V.  R.  R.  Co.,  36  N.  V.  403: 
Bates  z/.  .Stanton,  1  Ducr  (NT.  V'.),  79  ;  King 
v\  Richards,  6  Whart.  (Pa.  St.)  418;  Hard- 
man  V.  Wilcock,  9  Bing.  382. 

3.  Blivcn  7>.  R.  R.  Co.,  36  N.  Y.  403; 
Wells  V.  Thornton,  45  Barb.  (N.  Y.)  390, 
Van  Winkle  r.  U.  S.  Mail  S.  S.  Co.,  37 
Barb.  (N.  Y.)  122;  Burton  7/.  Wilkinson, 
18  Vt.  186.  Compare  KilT  v.  Old  Colony 
Co.,  117  Mass.  591.  When  a  party  is  in- 
trusted with  goods  of  another,  and  transfers 
them  to  another  without  orders,  it  is  a  con- 
version. Syeds  v.  Hay,  4  T.  R.  260.  If 
a  carrier  by  mistake  delivers  goods  to 
the  wrong  person,  he  is  liable  in  trover. 
Stevenson  v.  Hart,  4  Bing.  476.  So  with 
a  wharfinger.  Deveraux  7f.  Barclay,  2  B. 
&  Old.  702;  Price  v.  Oswego  R.  R.  Co.,  50 
N.  V.  213;  Adams  v.  Blankinsten,  2  Cal. 
413;  Winslow  7'.  R.  R.  Co.,  42  Vt.  700.  If 
a  |)ariy  hire  a  horse  or  other  chattel,  and 
ncglij^eiUly  kills  or  destroys  it  while  driving 
or  using,  he  is  guilty  of  conversion.    Wood- 


of  the  first  vendor  was  admitted  to  show 
ih-xx.  the  defendant  was  the  sole  owner. 
Aiken  v,  Kennison  (Vt.),  7  East,  Rep.  90. 

A  plaintiff  can  only  recover  secundum 
iilie^iUa  et  probata.  Under  a  complaint  of 
conversion  of  chattels,  there  can  be  no  re- 
covery for  a  misapplication  of  the  proceeds 
of  I  he  sale  of  such  property,  when  it  ap- 
j>cars  that  the  possession  of  the  property 
\s.is  obtained  and  sold  by  the  defendant 
hv  the  consent  of  plaintiff.  Bixcl  v,  Bixel, 
£07  Ind.  534. 

For  conversion  of  chattels,  where  it.a|> 
peared  that  the  plaintiff  took  a  bill  of  sale 
from  the  supposed  owner,  and  went  with 
him  to  defendant's  stable,  where  the  pro|> 
crty  then  was,  and,  in  the  defendant's 
ab>eiice,  took  a  receipt  from  his  foreman 
that  he  had  received  the  goods  of  the  plain- 
tiff, but  that  the  property  was  to  remain 
where  it  was  utitil  defendant's  return,  this 
receipt  was  held  admissible  on  the  trial. 
Tt  unessy  v.  Spofford,  144  Mass.  22. 

frover  may  be  maintained  jointly  against 
a  party  who  cuts  timber  on  the  land  of 
jintither,  and  the  party  who  purchases  such 
rimber  with  notice.  Smith  v.  Briggs,  64 
Wis.  497. 

An  owner  does  not  lose  the  right  to  sell 
nr  mortgage  his  chattels  when  they  are  in 
the  wrongful  possession  of  another.  Dahill 
: .  Booker,  140  Mass.  308. 

In  order  to  hold  a  party  for  alleged  con- 
version and  spoliation,  it  is  necessary  to 
[irove  that  he  or  his  agent  took  part  in  the 
ccjiivcrsion,  or  received  a  benefit  therefrom 
ill  whole  or  in  part.  The  Quantico  Cotton, 
i\  Kcd.  Rep.  325. 

If  a  landlord  takes  possession  before  the 
tet  m  expires,  and  without  the  tenant's  con- 
stin,  and  then  refuses  the  tenant  permission 
111  remove  his  personal  property,  he  is 
liable  in  trover.  Watts  r-.  Lehman  (Pa.), 
l.eJ^^  Int.  May  22,  18S5. 

Shares  of  stock  in  a  corporation  are 
Lh.^Liels  personal ;  and  if  a  party  appro- 
priates them  wrongfully,  he  is  liable  for 
d'ln version.  Budd  v.  Multnomah  St.  R.  R. 
(.\»,,  12  Oregon,  271  ;  s.  c,  22  Am.  &  Eng. 
H.  R.  Cas.  27.  If  a  party  obtains  an 
animal/^/v^  m//;/n^,  and  in  so  doing  ioin- 
miis  :i  trespass,  he  gains  no  title.  A  hived 
a  swarm  of  bees  upon  B's  land  withoui  \W 


man  :-.  Hubbard,  25  N.  H.  67;  Wartworth 
McHutfe,    48   N.    H.   402;    Morton   v. 
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Glouster,  46  Me.  520;  Nodine  v.  Doheftv, 
46  Barb.  <N.  Y.)  59;  R.  R.  Co.  v.  Towboat 
Co,  23  How.  (U.  S.)  209;  Sutton  v,  Man- 
watosa,  29  Wis.  21 ;  Hall  v.  Corcoran,  107 
Mass.  251.  Compare  Gregg  ?'.  Wyman,  4 
Cash.  (Mass.)  322 ;  Way  v.  Foster,  i  ^Allen 
(Mass.),  408. 

A  depositor  of  grain  in  grain-elevators, 
it  would  seem,  retains  his  title.  Warren  7\ 
Milliken,  57  Me.  97 ;  Hroadwell  v,  Howard, 
'7  HI.  305;  Cashing  v.  Breed,  14  Allen 
(Mass.),  376;  Young  v.  Miles,  20  Wis. 
6(5;  Dole  V.  Olmstead,  ^  111.  150.  In 
this  view  the  bailee  would  seem  to  have 
luthority  to  change  the  bailor's  tenancy  in 
severalty,  into  a  tenancy  in  common,  and 
back  again  at  will,  or  to  substitute  other 

?ain  of  the  same  quality  for  that  received, 
his  differs  from  an  ordmar\-  bailee's  pow- 
ers.   Kurton  v.  Cur>'ea,  40  III.  320. 

If  a  bailee  converts  a  chattel,  an  action 
of  detinue  will  not  be  barred  until  the 
staiuiory  time  after  a  demand  and  refusal 
to  deliver,  although  the  bailor  might  have 
brought  trover  immediately  on  the  conver- 
sion. Wilkinson  v.  Verity,  L.  C.  6  C.  P. 
206. 

Trover  lies  against  a  person  who  illegally 
makes  use  of  things  found  or  delivered  to 
him.  Johnson  v,  Weedman,  4  Scan.  (111.) 
495;  Liptrot  V.  Holmes,  i  Kelly  (Ga.), 
38 1.  If  a  party  be  employed  merely  to 
keep  or  carry  goods,  and,  having  no  bene- 
ficial interest  in  them,  misuses  the  pro|ierty 
thus  intrusted  to  his  care,  he  is  liable  in 
trover.  Ripley  r.  Dolbier,  18  Me.  382; 
Lockwood  V,  Bull,  i  Cowen  (N.  Y),  322; 
Rice  «r.  Clark,  8  Vt.  109;  Swift  ».  Mosely, 
10  Vt.  208;  Norton  v,  Kidder,  54  Me.  189. 
Trover  is  sustainable  against  a  carrier  who 
d.Mws  out  part  of  the  contents  of  a  barrel, 
and  fills  it  with  water.  Ucnch  v.  Walker, 
14  Mass.  500.  If  carriers  improperly  break 
open  a  box,  they  are  liable  in  trover. 
Tucker  v,  Housatonic  R.  R.  Co.,  39  Conn. 
447.  Trover  will  not  lie  for  goods  seized 
by  legal  process,  and  in  the  custody  of  the 
law.  Jenner  v.  Joliffe,  9  John.  (N.  Y.)  381. 
Trover  will  not  lie  for  goods  taken  from 
the  plaintiff  by  virtue  of  a  search-warrant. 
Pettigru  r.  Sanders,  2  Bailey  (S.  Car.), 
549. 

Trover  lies  against  an  officer  who  seizes 
property  by  legal  process,  but  sells  with- 
out notice.  Wright  V,  Spencer,  i  Stewart 
(Ala.),  576;  Perkins  v.  Thompson,  3  N.  H. 
144;  Hall  t/.  Moore,  Add.  (Pa.),  376.  If 
a  party  is  legally  authorized  to  kill  a  dog, 
but  converts  him  to  his  own  use,  he  is  lia- 
ble in  trover.  Cummings  v.  Perhani,  i 
Met.  (Mass.)  555.  If  a  bailee  of  goods 
loses  them  by  negligence  merely,  the  rem- 
edy is  not  lit  trover,  but  in  assumjjsit. 
Moses  V.  Norris,  4  N.  H.  304;  Johnson  v. 
Strader,  3  Mo.  359;  Hawknis  v.  Hoffman, 
6  HiU  (N.  Y.),  586;  Bowlin  v.  Nye.  10 
4C.  orL.-.8  1 


Cush.  (Slaiis.)  417;  Packard  ta  Getman,  4 
Wend.  (N.  Y.)  613.  Compare  Bank  r. 
Leavitt,  17  Pick.  (Mass.)  i.  If  a  persor. 
receives  a  parcel  to  be  forwarded  by  carrier, 
but  loses  it,  trover  will  not  lie  against  hiin. 
Williams  v,  Gesse,  3  Bing.  N.  C.  849.  A 
bare  non-delivery  of. chattels  by  a  carrier^ 
is  not  a  conversion,  unless  he  refuses  to 
deliver  them  after  a  demand  on  him.  Rob- 
inson V.  Austin,  2  Grav  (Mass.),  564; 
Packard  v.  Getman,  4  Wend.  (N.  Y.)  O13  ; 
Lockwood  %>,  Bull,  i  Cowen  (N.  Y.),  322 
The  false  assertion  of  a  carrier  that  he  has 
delivered  the  goods  is  no  conversion.  At- 
tersol  V.  Briant,  i  Campb.  409. 

The  retention  of  projjerty  under  a  deciec 
of  court  of  comi^etent  jurisdiction,  is  no 
conversion.     Hassack  v.  Masson,  4  Moore, 

361. 

In  many  cases  of  bailment,  the  bailee  has 
no  assignable  interest,  i.  Where  the  bail- 
ment is  made  upon  trust  in  the  personal 
skill,  knowledcc,  or  efficiency  of  the  bailee. 
2.  Where  the  bailee  has  a  mere  lien  upon 
the  chattels  intrusted  to  him.  3.  Where 
the  bailment  is  at  will 

In  any  of  these  cases  the  bailee  has  no 
assignable  interest ;  and  if  he  delivers  them 
to  other  parties,  the  bailment  ends,  and  the 
assignee  acouires  no  title  to  the  goods,  and 
becomes  liaole  in  trover  on  refusing  to  sur- 
render the  goods  to  the  owner.  Higelow'^ 
Torts,  194 ;  Bailey  v.  Colby,  34  N.  H.  29. 

To  pledge  goo<ls  of  another  without  hi> 
authority  is  a  conversioi^  Carpenter  :». 
Hale,  8  Gray  (Mass.),  157.  If  an  owner  ot 
goofls  stands  by  and  permits  them  to  he- 
sold,  interposing  no  objection,  the  vencKc 
acquires  a  good  title,  and  is  not  liable  in 
trover  to  the  owner.  Pickard  v.  Sears,  U 
Ad.  &  El.  469;  Ste|)hens  v.  Baird,  9  Cowen 
(N.Y.),274;  Dezcll?'.  Adell,  3  Hill  (N.  Y.), 
215;  s.  c,  38  Am.  Dec.  628.  A  person 
having  authority  to  sell  ^oods  of  another 
must  conform  with  the  instructions:  any 
material  deviation  will  make  him  liable  in 
trover.  Haas  v.  Damon,  9  Iowa,  589. 
Appropriating  proi)erty  held  in  bailment 
to  a  use  not  contemplated  in  the  contract 
of  bailment,  is  a  conversion.  Isaac  v.  Clark, 
3  Hulst.  306;  Perham  v.  Coney,  117  Mass. 
102. 

It  has  been  held  that  no  right  of  action 
of  trover  arises,  unless  the  bailee,  in  appro 
priating  the  chattel,  injures  it,  provided  lie- 
restores  it  to  the  owner.  Johnson  *'.  Weed- 
man,  5  Scam.  (III.)  495;  Harvey  v,  Epes, 
12  Gratt.  (Va.)  1^3. 

But  this  doctrine  is  doubted.  The  gist 
of  the  conversion  is  the  usurpation  of  the 
owner's  right  of  property,  and  not  the 
actual  damage  inflicted.  Perham  v.  Coney, 
117  Mass.  102. 

As  to  the  passing  of  title  and  possession 
of  grain  in  elevators  by  sale,  see  Cushing 
-'.  Hreed,  14  Allen  (Mass.), 376;  Waldroni/. 
13 
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S.  Conversion  by  Tenants  in  Common.  —  As  a  general  rule,  one 
tenant  in  common  cannot  sufe  his  co-tenant,  if  the  goods  remain 
in  the  possession  of  the  latter,  although  he  refuses  to  permit  the 
former  to  participate  in  the  use  of  the  chattels ;  because  the  pos- 
session of  one  i^  the  possession  of  the  other.*  But  if  a  tenant 
in  common  destroys  the  goods,  or  commits  an  act  equivalent 
thereto,  his  co-tenant  can  recover  the  value  of  his  share  in 
trover.* 


Chise,  yj  Me.  414;  Warren  v.  Milliken,  57 
Me,  97;  Dole  v.  Olmstcad,  36  111.  150; 
Young  V,  Miles,  20  Wis.  615;  Burton  v. 
Curyca,  40  111.  320;  Clark  v.  Griffith,  24 
N.  y,  595;  Russell  V.  Carrington,  42  N.  V. 
nSj  Hall  V,  R.  R.  Co.  14  Allen  (Mass.). 
439.  Where  d  bailee  makes  an  actual  con- 
version of  grain,  by  mixing  with  other  grain, 
he  is  liable  in  trover.  Hadix  v.  Einstman, 
U  Hrad.  (111.)  443- 

?!iot:k  of  a  mining  corporation  was 
pkdgt^d  as  collateral  security  for  a  loan. 
The  company,  by  legislative  authority,  after- 
wards reduced  Its  capital,  and  proportion 
aicly  reduced  the  nominal  value  of  the 
shares  of  the  ^capital  stock.  Held^  the  sur- 
render by  the  pledgees  of  the  original  cer- 
lificatc  of  stock,  and  the  acceptance  of  a 
nfw  certificate  for  the  same  number  of 
fchareii^  was  not  a  wrongful  conversion. 
Dannel  v.  Wikoff  (N.  J.),  5  Cent.  Rep. 
S20. 

1.  Cowan  r.  Jiuyers,  i  Cooke  (Tenn.), 
53 ;  St.  John  6  z/.  Standring,  2  Johns.  (N.  Y.) 
46S1  Cole  V.  Terry,  2  Dev.  &  B.  (N.  C.) 
252-  Conoverz/.  E^rl,  26  Iowa,  167. 

2.  Uelaney  ?/.  Root,  99  Mass.  546;  Low- 
ihorp  t'.  Smith,  i  Hayw.  (N.  Car.)  255; 
Tiibbs  a^.  Richardson,  6  Vt.  442 ;  Hurd  r. 
Uarling,  14  Vt.  214;  Lucas  v,  Wasson,  3 
Uev.  (M.  Car.)  398;  Campbell  «/.  Camp- 
l>elU  2  Murph.  (N.  Car.)  65. 

One  tenant  in  common  of  a  raft  of  logs, 
endeavoring  to  save  it  from  loss,  exercised 
entire  ownership  of  it,  against  the  consent 
i>f  his  co-tenant;  yet  such  acts  were  not  a 
^inversion  so  that  trover  would  lie  against 
111  in,  Kilgore  v.  Wood,  56  Me.  150.  If 
jimptrty  owned  in  common  is  capable  of 
\\^\vi^  measured,  weighed,  and  thereby  sepa- 
jatcd  into  portions,  such  as  grain,  then  the 
invTicr  has  a  right  to  separate  his  share 
from  the  whole,  take  and  sell  it.  If  one 
rf(  such  owners  is  in  possession  of  the 
whole,  and  refuses  the  other  co-owner  to 
sever  and  take  his  part,  he  is  then  liable 
U\  an  action  in  trover.  Channon  v.  Lusk, 
J  Lansing  (N.  Y.),  211.  One  tenant  in 
1 1  tinman  of  a  ship  forcibly  took  it  into  his 
possession  exclusively,  and  then  secreted  it 
(mm  liiij  co-tenant.  Then  sold  it  to  a  third 
|K:rson,  who  lost  it  at  sea.  This  was  con- 
,efsinn.  Bernardiston  r-.  Chapman,  C.  H. 
nil  T.  I  Geo.  I. 

1 


If  one  tenant  in  common  takes  control, 
and  assumes  to  own  the  chattels  held  in 
common,  and  sells  them,  or  rather  attempts 
to  sell  them,  his  associate  can  maintain 
trover  against  him,  so  held  by  many  of  the 
American  courts.    Wilson  v  Reed,  3  John. 


(N.  Y.)  175;  Thompson  v.  Cook,  2  South. 
(N.  J.)  580;  Hyde  7'.  Stone.  7  Wend. 
(N.  v.)   354;    W^eld  V.   Oliver,   21    Pick. 


(Mass.)  559;  White  r.  Osbum,  21  Wend. 
(N.  Y.)  72;  Dyckman  v.  Valiente,  42  N.  Y. 
J47;  Nowlen  v.  Colt,  6  Hill  (N.  Y.).  461  ; 
Williams  v,  Chadbourne,  6  Cal.  559;  Bur- 
bank  V.  Crooker,  7  Gray  (Mass.),  159; 
Wheeler  v.  Wheeler,  33  Me.  347 ;  Dain  v. 
Cowin,  22  Me.  347;  White  v.  Brooks,  43 
N.  H.  402;  Smith  V.  Tankersly,  20  Ala. 
212;  Arthur  v.  Gayle,  38  Ala.  250.  Com 
part  Tubbs  v.  Richardson,  6  Vt.  442: 
Sanborn  r.  Morrill,  15  Vt.  700;  Barton  v. 
Burton,  27  Vt.  93;  Oviatl  v.  Sage,  7  Conn, 
oj;  Pitt  V,  Petway,  12  Ired.  (N.  Car.)  69; 
Heath  V,  Hubbarcl,  4  East,  121.  In  Massa- 
chusetts it  is  held  that  one  tenant  may 
maintain  trover  against  his  co-tenant  who 
has  converted  the  chattels  to  his  own  use, 
such  as  the  destruction  of  the  chattel,  or 
by  its  sale,  or  by  such  an  appropriation 
that  will  exclude  the  other  party  from  its 
enjoyment.  DeUney  r.  Root,  99  Ma.s.s. 
547;  2  Greenl.  Ev.  sect.  646,  note  4.  If  a 
creditor  attach  the  whole  property  held  in 
common  for  a  debt  owed  him  by  one  of  the 
owners,  and  then  sells  the  entire  proj^erty, 
trover  will  lie  against  him  for  the  interest 
of  the  co-tenants  not  in  his  debt.  Ladd  f. 
Hill,  4  Vt.  164;  Bradly  v.  Arnold,  16  Vi. 
3S2.  Under  the  common  law  if  a  woman 
converts  goods  before  her  marriage,  or  dur- 
ing it,  without  her  husband,  trover  may  be 
sustained  againit  her  and  her  husband. 
Rowing  V,  Manley,  49  N.  Y.  192;  Dra|>er 
V.  Fulkes,  Yelv.  165.  For  a  conversion  of 
husband  and  wife  jointly,  the  action  of 
trover  should  be  against  him  alone.  But 
if  the  action  is  brought  against  both  c»f 
them,  it  is  good  after  verdict.  Carletun  r-. 
Haywood,  49  N.  H.  3F9. 

As  to  what  constitutes  conversion  by  one 
tenant  in  common,  is  a  question.  Decision.** 
conflict  in  the  United  .States.  In  Vermont 
the  claim,  by  one  tenant  in  common,  of 
exclusive  ownership  to  the  exclusion  of  the 
other,  or  the  sale  of  the  whole,  cannot  be 
11 
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7.  Demand  of  Fosaeation,  and  Befosal  to  deliver.  —  When  the  con- 
version is  direct,  as  by  an  illegal  taking  of  the  chattels,  or  a 
wrongful  assumption  of  property,  or  a  misuse  of  it,  the  conversion 
is  complete  without  a  demand.  But  when  the  conversion  is  indi- 
rect, a  demand  is  necessary,  because  the  defendant  is  in  lawful 
l>ossession  of  the  goods,  and  there  is  no  conversion,  until  he 
assumes  a  property  in  them.*  A  refusal  to  deliver  the  goods  on 
the  demand  of  the  rightful  owner  shows  an  assumption  of  owner- 
ship of  them,  and  is  evidence  of  the  prior  conversion.  The  refusal 
of  itself  is  not  a  conversion :  it  is  only  evidence  of  a  conversion, 
and  is  open  to  explanation.* 

The  demand  should  be  so  made  that  the  defendant  can  have  no 
uncertainty  as  to  what  is  meant,  and  by  the  owner,  or  his  author- 
ized agent,  who  must  be  entitled  to  receive  the  property.* 

The  demand  should  be  made  upon  the  person  who  has  posses- 
sion at  the  time,  or  upon  his  agent,  or  upon  the  party  having  the 
control  over  the  chattel.* 

The  demand  must  be  made  before  the  action  is  brought.* 

If  the  party  upon  whom  the  demand  is  made,  having  it  in  his 
power  to  make  such  delivery,  refuses,  it  is  only  evidence  of  a  prior 
conversion,  not  of  itself  conclusive,  liable  to  be  explained  and 
rebutted.* 


treated  in  law  as  the  equivalent  of  loss  or 
destruction,  or  as  a  conversion.  Tubbs  v. 
Richardson,  6  Vt.  442 ;  Sanborn  v,  Morrill, 
15  Vt.  700;  Barton  v.  Burton,  27  Vt.  93. 
In  Maine  the  mere  claim  by  one  tenant  of 
exclusive  ownership  of  a  horse,  was  held 
not  to  be  conversion.  Dain  v.  Cowing, 
22  Me.  347 ;  Symonds  v,  Harris,  51  Me.  14; 
and  see  Gilbert  v.  Dickerson,  7  Wend. 
(N.  Y.j  449.  North  Carolina  holds  a  similar 
doctrine  to  Vermont,  with  this  qualifica- 
tion,—the  sale  of  the  property  out  of  the 
State  by  one  tenant  in  common,  may  be 
considered  as  a  loss  or  destruction.  Pitt  v. 
Pctwcy,  12  Ired.  (N.  Car.)  69.  But  gen- 
erally a  sale  of  the  whole  property  by  one 
tenant  in  common,  without  the  authority  of 
the  other,  is  a  conversion.  Wheeler  v. 
Wheeler,  33  Me.  347 ;  Wilson  v.  Reed,  3 
John.(N.  Y.)  175;  Hyde  v.  Stone,9Cowen 
(N.  Y.),  230;  s.  c,  18  Am.  Dec.  501 ;  Neil- 
son  V.  Slade,  49  Ala.  253. 

It  is  conversion  if  one  tenant  takes  a 
joint  note  for  collection,  and  then  surreji- 
<lcre  it  to  the  maker  without  getting  pay- 
ment. Winner  v,  Penniman,  35  Md.  163. 
If  one  tenant  in  common  takes  the  joint 
property,  and  disposes  of  it  to  a  third 
person  for  uses  not  justified  by  the  joint 
holding,  the  other  co-tenant  may  maintain 
trover  against  the  vendee.  Agnew  v.  John- 
^n,  17  Pa.  St.  373;  Collins  v.  Ayer,  57 
Ind.239. 

A  joint  owner  of  a  chattel  is  bound  to 
bftitow  upon   its    preservation    that    care 


which  a  prudent  person  ordinarily  uses 
with  his  own  property.  Guillot  v,  Dorsat, 
4  Martin  (La.),  203. 

1.  Wilton  V,  Girdestone,  5  B.  &.  A.  587. 

2*  Thompson  v.  Rose,  16  Conn.  71 ; 
Sturges  V,  Keith,  57  111.  451 ;  Coffin  v.  An- 
derson, 4  Blackf.  (Ind.)  395 ;  Beckman  v. 
McKay,  14  Cal.  250;  Dietus  v.  Fuss,  8  Md. 
148;  Lockwood  V.  Clayes,  8  Vt.  33;  Jaco- 
by  V.  Laussat,  6  S.  &  R.  (Pa.)  300;  Delano 
V,  Curtis,  7  Allen  (Mass.),  470. 

8.  3  Bouvier's  Inst.  No.  3530;  Phillips  v. 
Robinson,  4  Bin^.  106. 

4.  Knappz/.Wmchcstcr,  1 1  Vt.351 ;  Tray- 
lor  V.  Horrall,  4  Blackf.  (Ind.)  317 ;  Yale  ' 
V.  Saunders,  16  Vt.  243;  Morris  v.  Thomp- 
son, I  Rich.  (S.  Car.)  65. 

5.  Storm  if.  Livingston,  6  John.  (N.  V.) 

44* 

6.  2  Greenl.  Ev.  sect.  644;  Gilmore  v. 
Newton,  9  Allen  (Mass.),  171  ;  Robinson 
V.  Hartridge,  13  Fla.  501 ;  Hagar  v.  Ran- 
dall, 62  Me.  439. 

A  demand  is  not  necessary  if  the  taking 
is  tortious,  or  if  the  actual  conversion  is 
otherwise  proved.  Davis  v.  Webb,  i  Mc- 
Cord  (S.  Car.),  213;  Hewes  v.  McKinney, 
3  Mo.  382;  Farrington  v.  Payne,  15  John. 
(N.  Y.)  431,  432;  Riford  r.  Montgomery, 
7  Vt.  41 1 ;  Earle  f .  Van  Buren,  2  Halst. 
(N.  J.)  244;  Newsum  v.  Newsum,  i  Leigh 
(Va.),  86.  Or  if  the  chattels  wrongfully 
taken  are  delivered  to  a  bailee,  he  is  liable 
to  the  owner  after  demand  and  refusal  to 
deliver.     Doty  v.  Hawkins,  6  N.  H.  247; 
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Houston  V,  Dyche,  r  Meies  (Tenn.),  76. 
The  bailee  may  show  that  the  property  has 
perished,  or  has  been  lost  without  his  fault, 
in  which  case  he  is  not  liable.  Dearborn  v, 
NaL  Hank,  58  Me.  273 ;  Jefferson  v.  Hale, 
31  Ark.  286.  If  it  was  taken  from  him  by 
an  armed  force,  he  is  not  guilty.  Abraham 
V.  Nunn,  42  Ala.  51 ;  Griftith  v,  Zipperwick, 
28  Ohio  St.  388. 

If  two  hold  goods,  a  demand  on  one  is 
not  sufficient  to  hold  the  other  liable  in 
trover.  Mitchell  z\  Williams,  4  Hill 
(i\.  Y  ),  13;  White  t/.  Demary,  2  N.  H. 
546;  Gr  IS  wold  V.  Plumb,  13  Mass.  298. 
A  premature  demand  is  invalid,  and  does 
not  make  the  defendant  liable.  Hagar  v, 
Randall.  62  Me.  439. 

When  an  agent  makes  the  demand,  evi- 
dence of  his  authority  ought  to  be  shown 
ill  order  to  make  the  defendant  liable  for 
conversion.  Watt  v.  Potter,  2  Mason, 
C  C.  77.  Compare  Ingalls  v.  Bulkley,  15 
III.  224 ;  Robinson  v.  Burleigh,  5  N.  H.22^ 
It  the  demand  is  made  on  the  agent,  his 
refusal  does  not  make  him  liable  for  con 
version.  Carey  v.  Bright,  58  Pa.  St.  7a 
If.  at  the  lime  of  the  demand,  the  projjerty 
is  present,  and  the  defendant  makes  no  ob- 
jections to  its  being  taken  by  the  owner, 
though  the  duly  devolved  upon  him  to 
carry  it  to  the  owner's  home,  yet  it  is  no 
conversion  if  Jic  refuses  to  carry  it.  Far- 
rar  v.  Rollins,  37  Vt.  29 j. 

It  the  defendant  on  demand  deliver  the 
chattel,  he  is  not  guilty  of  trover.  Quay 
V.  McNinch,  2  Con.  Ct.  R  78;  Chandler 
r.  Partin,  2  Con  Ct.  R.  72. 

An  unconditional  refusal  to  deliver 
properly  to  the  iightful  owner,  though  the 
propertv  is  away  a  great  distance  from  the 
place  ot  demand,  is  evidence  of  a  conver- 
sion. Clark  V.  Hale,  34  Conn.  3^8;  Fifield 
V.  R.  R.  Co.,  62  Me.  77.  Setting  up  the 
rights  of  a  third  party  by  refusal  to  de- 
liver, is  a  conversion.  Atkinson  v.  Mar- 
shall, 12  L.  J.  R.  N.  S.  Exch.  117  If  the 
party  of  whom  the  goods  arc  demanded, 
bona  fide  and  reasonably  refuses,  l>ecause 
he  is  not  satisfied  that  the  party  demand- 
ing is  the  real  owner,  he  is  not  liable  in 
trover  Sargent  v.  Gile,  8  N.  II.  325; 
O'Connell  v.  Jacobs,  115  Mass.  21;  Car- 
roll V.  Mix,  51  Barb.  (N.  Y.)  212;  I^igh- 
ton  V.  Shapley,  8  N.  H.  359;  Dowd  z/. 
Wadsworth,  2  Dav-  (Conn.),  130;  Blaksen- 
ship  V,  Berry,  28  Tex.  448  ;  Isaac  v.  Clark, 
2  Bulst.  312;  Green  v.  Dunn,  3  Campb. 
215.  The  refusal  to  deliver  goods  on  the 
ground  that  they  are  in  the  custody  of  the 
law,  under  a  process  against  a  third  party, 
is  no  evidence  of  conversion.  Verral  v, 
Robinson,  2  Cromp.  M.  &  R.  495.  It  is 
not  a  conversion  for  a  servant  to  refuse  to 
deliver  the  goods  of  his  master  until  he 
had  consulted  him  in  order  to  obtain  his 
instructions    to    deliver    thcni.       <^'arey   7'. 
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Bright,  58  Pa.  St.  70 ;  Shotwell  v.  Few.  7 
John.  (N.'Y.)  302;  Hagar  v,  Randall,  62 
Me.  439.  If  the  demand  be  left  at  the 
house  of  the  defendant,  without  personal 
service,  a  reasonable  time  must  elapse  for 
the  defendant's  reply,  before  he  will  be 
liable  in  trover.  White  v,  Demary,  2 
N.  H.  C46.  The  non-compliance  with  the 
demand  after  a  reasonable  time  is  presump- 
tive evidence  of  conversion.  Thompson 
V.  Rose,  16  Conn.  71. 

Generally  the  demand  ought  to  be  made 
of  the  person  who  holds  the  chattels  in  his 
own  right  personally.  If  that  cannot  be 
done,  then  a  notice  of  the  ownership  of  the 
goods,  and  a  demand  in  writing  to  deliver 
them,  should  be  left  at  the  house  of  the 
tort-feasor.  Logan  v,  Houlditch,  1  £sp. 
22.  When  one  ground  of  refusal  is  given, 
the  defendant  can  take  no  other*.  If  he  has 
a  lien  on  the  chattel,  but  refuses  to  deliver 
it  on  other  grounds,  he  waives  his  lien,  and 
cannot  resort  to  it  thereafter.  Clark  v. 
Chamberlain,  2  M.  &  W.  78;  Wilson  f. 
Anderton,  i  B.  &  Ad.  450 ;  West  v.  Tuppcr, 
I  Bailey  (S.  Car.),  193-  An  absolute,  un- 
conditional, and  unqualified  refusal  is  equiv- 
alent to  a  conversion.  Dent  v.  Chiles,  5 
Stew.  &  Port.  (Ala.)  383.  The  demand 
should  be  absolute  ana  unconditional. 
Rushworth  7/.  Taylor,  12  L.  1.  R.  N.  S. 
Q.  B.  80.  The  demand  should  not  be  too 
large,  nor  of  more  things  than  could  be 
righlfullv claimed.   Abington?'.  Lipscoml)e, 

1  G  &  l3.  233.  The  nature  of  the  refusal 
and  the  actions  of  the  tort-feasor  should  be 
taken  into  consideration,  in  considering  the 
demand.  The  i>erson  making  the  demand 
need  not  exhibit  his  title  to  the  property  as 
a  part  of  the  demand.     Ratclifife  v.  Vance, 

2  Con.  Ct.  R.  239.  To  maintain  trover 
against  one  who  came  lawfully  into  pos- 
session of  chattels,  a  proper  demand  and 
refusal  must  be  shown,  unless  there  is 
proof  of  appropriation,  or  change  in  the 
condition  of  the  chattels.  Kime  x\  Dale, 
14  Brad.  (III.)  308.  The  decisions  as  to 
whether  a  purchaser  from  a  bailee  without 
authority  to  sell,  can  be  held  liable  in 
trover  without  a  demand  for  the  goods,  arc 
conflicting.  The  following  decisions  hold 
that  the  purchaser  will  be  liable  in  trover 
without  a  demand:  Mining  Co.  v.  Tritte. 
4  Ncv.  494;  Frudo  v.  Anderson,  lo  Mich. 
357;  Galvin  v.  Bacon,  2  Fairf.  (Me.)  28, 
Stanlev  v.  Ciavlord,  i  Cush.  (Mass.)  536, 
Parsons  v.  Webb,  8  Greenl.  (Me.)  18.  The 
following  hold,  with  some  modincations, 
that  a  demand  must  first  be  made  before 
the  defendant  will  become  liable  in  trover: 
Sherry  v.  Picken,  lo  Ind.  375;  Marshall 
V.  Davis,  I  Wend.  (N.  Y.)  109;  Barrett 
V.  Warren,  3  Hill  (N.  Y.)  348;  Nash  v. 
Mosher,  19  Wend.  (N.  Y.)  431 ;  Justice  v. 
Mendel  1,  14  B.  Mon.  (Ky.)  10;  Talmadge 
7'.  Sc  udder,  v^  Pa.  St.  517. 
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8,  Who  may  brin^  Trover-  —  A   party,  to  support  his  action  of 

trover,  mustp  at  the  time  of  the  con  version ,  have  had  complete 
prfjperty,  either  s^iecial  or  general,  in  the  chatteli  and  the  actual 
possession,  or  the  right  to  the  immediate  possession,  of  it.*  Abso- 
lute ownership  of,  or  a  special  interest  in,  the  chattel  is  sufficient 
tu  support  trover.*  Without  this  right  of  absolute  or  special  prop- 
erty, the  plaintiff  cannot  maintain  his  action  of  trover.^ 

The  right  of  possession  of  chattels  is  sufficient  to  enable  the 
genera!  owner  to  bring  trover,  though  he  has  not  the  actual  pos- 
session at  the  time  of  the  tortious  act ;  because  the  ownership  of 
goods  draws  to  the  owner  the  jwssession  in  contemplation  of  law. 
The  plaintiff  is  deemed  in  possession  at  the  time  of  the  conver- 
sion,* A  person  having  a  special  property  of  goods  in  his  right- 
ful possession  can  maintain  trover  against  all  persons  who  may 
wrongfully  take  the  goods  from  him,  even  by  the  command  of  the 
genera!  owner* 

The  party  having  the  special  property  of  goods  may  maintain 
an  action  of  trover  against  the  owner  himself  for  any  unpermitted 
disturbance  or  refusal  of  his  iX)5session ;  because  the  owner  can- 
not  take  goods  himself,  that  he  cannot  authorize  others  to  take.* 

A  person  who  has  acquired  possession  of  chattels  unwarrantably, 
without  title  or  right,  cannot  bring  trover  for  the  detention  of 
goods  against  one  who  may  wrongfully  or  otherwise  take  them 
from  him,'  To  pledge  the  goods  of  another  without  authority  is 
n  conversion.  The  pledgee  derives  no  right  to  the  chattel,  the  act 
of  the  pledgor  having  re-invested  the  owner  with  his  right  of 
fxjssession,  who  may  bring  trover  for  its  recovery.® 


When  a  party  tleiuands  gocKls,  which 
hdvc  cDine  intcf  po^sesf*ion  of  the  landlord 
bydcitt|Of  bis  lenant  to  whom  ihey  were 
loaned,  and  the  lamUnrd  replies,  "  LrCt  some 
(Jr>c  who  knows  ;hc  goods  come  and  get 
tbtm/*  there  b  no  conversion.  Butler  z>. 
Jcmcs  (Ala.),  2  South.  Rep,  joo. 

1.  Urun^t'.  Mutual  Ins.  Co.,  3S  Md.  242; 
SLcphcnson  v,  Liuk,  loMichn  433;  0\ven.s 
t.  Wecdman,  82  III.  409;  l^hillips  7'.  Robin- 
wjti,  4  Bing,  106;  Sevier  v.  Holiday,  i 
Utuip,  C.  C,  160J  Glaze  V.  McMiMlon,  7 
I'orkT  {Ala.Jp  270;  Hoichlciss  v.  McVickar, 
13  h>hn,  (N.  V.)  403;  Delxiw  v.  CoUait, 
I  AilsL  (K.  J,)  izS;  Travlor  t.  HorralK 

4  Blackf.  (Ind.)  317  ;  Redman  r.  Gould, 
7  BlackF.  (Ind.l   36 n   Daivley  v-   Rector, 

5  tng.  (ArkO  2i  [ ;  Kemp  w.  ThompsoHt  I7 
AU9;  Purdy-^  McCul lough,  3  Barr  (Pan), 
4(j6;  Fulton  7^.  Fulton,  4S  Barh.  (\.  V  ) 
SSt;  Fairbanks!/.  Phelps,  22  PicL  (Mass.) 
53S:  Cwk  -B.  Howard,    13  John.  IN".    V.) 

i  Webb  E^.  Fox,  7T,  R.  39S. 
>'  Barton  v.  Dunnini^.  6  Bliickf,   (Iiid) 
3a>;  titiEc  V.  Mc  Million,  7  I'oner  ( Ala.)» 

t  Kyder.  X(»Ulc.  13  N,  II.  ^(>i ;  llrok 


v.  Rideout,  39  N»  H.  2j|B;  Carter  v.  King' 
man,  loj  Mass*  5J7* 
5,  Autcoli  V.  "burling,  t  Dutch.  (N.  J.) 


6.  Roberts  v.  Wyatt.  ^  Taunt.  268, 

7.  Buckfey  v.  Grass,  3  Best  &  S.  566; 
Kemp  V.  Thompson,  i;  Ala.  9. 

%.  Carpcnierr.  Hale,  8  Gray  (Mass.),  157. 

A  husband  cannoi  bring  It  over  for  tne 
converf^ion  of  tbe  wifir's  cliattels.  Taylor 
t*,  JoneSi  52  Ala.  78.  In  one  ca,se  hi  New 
Vtirk  the  defendant  vias  allowed  to  show 
property  in  a  third  pcr^m,  without  connect- 
utg  himself  with  the  rj^bt  of  such  pcriuu. 
Rotan  -\  (^'letchtr,  15  Johns.  (N.  V,)  2^06, 
lit  New  York  it  has  been  also  ^^-id  ihat 
trover  will  lie  against  a  stranger  "on  a  bare 
possession*"  Daniels  t^  Ball,  11  Wend. 
(N*  V.)  57  note.  In  the  saine  State  it  is 
helJ  that  a  defendant  cannot  set  up  prop- 
erty  ni  a  third  perj^on  without  showing 
some  claim,  title,  or  interest  in  himself,  de- 
rived from  such  third  person »  Duncan  v. 
S|>eaf,  II  Wend.  (N.  V.)  54.  See  Harker 
-'.  nenieiiUg{iiM  (Md.J,  7. 

In  Vermont  the  same  doctrine  is  main- 
iauierl,  Knapp  ?■.  V\  inchestoT,  11  Vt.  35I, 
pos^[n^j,in  ^t.  I  if  tally  1?^  sutlitknl  to  hxm^ 


in 


Wlio  may  bring  Trover. 


CONVERSION. 


Who  may  bring  Tt^er. 


Irover  against  a  tort-feasor,  until  he  sdows 
a  better  title.  Bartlett  v.  Hoyt,  29  N.  H. 
317;  Carter  v,  Bennett,  4  Fla.  283;  Coffin 
t^*  Anderson,  4  Hlackf.  (Ind.)  39J;  Burke  v. 
Savage,  13  Allen  (Mass.),  408;  Cook  v. 
P^tter^n,  35  Ala.  102;  Vining  v.  Baker, 
53  Me.  544;  Swift  V,  Moselv,  10  Vt.  208; 
Duncan  v.  Spear,  11  Wend.  (N.  Y.)  54; 
Mount  V.  Cuoberly,  4  Harr.  (N.  J.)  124; 
Barwkk  V,  BarwicK,  11  Ired.  (N.  Car.)  80; 
Fairbanks  v,  Phelps,  22  Pick.  (Mass.)  535. 
Possession  is  not  sufficient  to  hold  property 
Irtjtn  the  owner,  when  the  title  is  void,  made 
so  bv  a  defective  instrument  of  conveyance. 
Sherman  v»  Matthews,  15  Gray  (Mass.), 
508. 

The  action  of  trover  may  be  brought  by 
the  special  or  general  owner,  and  judgment 
obtained  by  one  is  a  bar  to  an  action  bv 
th«  other.  Smith  v.  James,  7  Cowen  (>i. 
Yj,  328.  A  mortgagee  in  possession  of 
the  chattels  may  brmg  trover  for  their  con- 
version. Wolf  V.  O'Farrel,  i  Const.  Ct. 
(5-  Car.)  141. 

A  mortgagee  may  maintain  trover  against 
the  mortgagor  after  the  title  of  the  mort- 
gagee has  become  absolute,  upon  refusal 
of  the  mortgagor  to  deliver  the  property. 
GifTord  V.  Ford,  5  Vt.  532.  And  when  the 
mortgagor  has  not  the  possession,  he  can 
bring  trover  for  the  goods  after  the  condi- 
tions are  broken.  Ripley  v,  Dolbier,  18 
Me.  3S2.  If  a  mortgagor  mixes  the  mort- 
g^igcd  goods  with  his  own,  and  then  sends 
them  to  a  third  person,  who  sells  them,  the 
jood*  being  .so  mixed  that  they  could  not 
lie  separated,  the  mortgagee  can  bring 
trover  against  the  consignee,  and  recover 
ihc  whole  value.  Willard  v.  Rice,  11  Met. 
(Ma>s.)  493. 

[11  the  case  of  a  simple  bailment  without 
reward,  the  bailor  or  the  bailee  can  bring 
trover  to  recover  goods  wrongfully  taken 
out  of  the  bailee's  possession.  Faulkner  v. 
Itrown,  13  Wend.  (N.  Y.)  63. 

A  right  of  immediate  possession  at  the 
time  or  before  the  conversion  is  essential 
to  have  the  right  to  bring  trover,  but  it  is 
not  necessary  that  the  plaintiff's  right  in 
the  chattel  should  have  continued  until  the 
beginning  of  the  suit.  Barton  v.  Dunning, 
6  Blackf.  (Ind.)  209;  Grady  v,  Newby,  6 
Blackf.  (Ind.)  442. 

A  vendor,  in  a  void  sale  to  a  married 
woman,  may  bring  trover  against  an  officer 
who  levies  on  the  goods  as  property  of  the 
hii:iband.  Smith  v.  Plomer,  15  East,  607. 
■  f  0 


A  servant  cannot  bring  trover  for  the  con- 
version of  his  master's  goods,  since  his 
po*i=iesaion  is  the  possession  of  his  master. 
Badger  v,  Manuf.  Co.,  70  111.  302 ;  McCon- 
etlhy  f  *  McCaw,  31  Ala.  447  ;  Jones  v.  Wel> 
ster^  48  Ala.  109 ;  Broughion  v,  Atchison, 
52  Ala.  62 ;  Robinson  v.  Kruse,  29  Ark. 
576;  Coles  V,  Clark,  3  Cush.  (Mass.)  399; 
Chamberlain  v,  Cleracnce,  8  Gray  (Mass.), 
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389;  .Spriggs  t'.  Camp,  2  Speers  (S.  Car.), 
181 ;  Melody  v.  Chandler,  12  Me.  282. 

A  factor  or  bailee,  or  any  other  person 
with  a  right  of  his  own,  however  small, 
can  bring  trover  against  a  tort-feasor  for 
taking  property  wrongfully  from  his  pos- 
session, and  may  recover  the  whole  value  ot 
the  property,  being  accountable  over  to  the 
genera]  owner.    Beger  v.  Bush,  50  Ala.  19. 

If  a  party  purchases  goods  of  a  person 
who  has  no  title  in  them,  and  sells  them  in 
good  faith,  he  will  be  liable  to  the  owner 
for  converting  the  goods.  R.  R.  Co.  v. 
Trenton,  3  Vroom  (N.  J.|,  517;  Beasely  j'. 
Mitchell,  9  Ala.  780;  Hoffman  v.  Carew, 
20  Wend.  (N.  Y.)  21;  s.  c,  22  Wend. 
(N.  Y.)  285;  Hecklf  v,  Lurney,  101  Mass. 
344;  Chapman  v.  Cole,  12  Gray  (Mass.). 
141 ;  Browning  v,  Magill,  2  Harr.  &  J. 
(Md.)  308;  Morrill  v.  Moulton,  40  Vt.  242. 
An  auctioneer  who,  innocently,  receives 
stolen  goods,  and  sells  them,  or  a  person 
bonajide  buys  a  stolen  horse,  and  exercises 
dommion  ofit,  he  is  liable  in  trover  to  the 
owners  for  conversion.  Grunson  v.  State, 
89  Ind.  533 ;  Hoffman  v,  Carew,  20  Wend. 
(N.  V^)  21 ;  Curme  v,  Rauh,  100  Ind.  247  ; 
Coles  V,  Clark,  3  Cush.  (Mass.)  399;  Hills 
V.  Snell,  104  Mass.  173;  Curtis  v.  Cane,  32 
Vt.  232.  VVhere  goods  have  been  obtained 
under  an  invalid  contract,  and  an  action  i> 
pending  on  the  contract,  trover  will  not  lie. 
Kimball  v.  Cunningham,  4  Mass.  502  ; 
Peters  V.  Ballistier,  3  Pick.  (Mass.)  495. 
Where  there  is  a  fraudulent  exchange  ot 
property,  trover  will  not  lie  until  all  of  the 
property  is  returned.  Kimball  v,  Cunning- 
ham, 4  Mass.  J02.  The  ownfer  of  cattle 
leased  them  with  a  farm  for  fo6r  years,  with 
an  agreement,  that,  at  the  end  of  four  years, 
the  lessee  might  return  the  cattle,  or  the 
price  for  them.  The  lessee  sold  the  cattle 
nefore  the  expiration  of  the  four  years. 
Held^  that  this  sale  determined  the  lessee's 
right  of  possession ;  and  the  owner  was 
permitted  to  maintain  trover  against  both 
the  seller  and  the  vendee,  for  the  cattle. 
Grant  v.  King.  14  Vt.  367 ;  Turner  v.  Waldo, 
40  Vt.  51.  If  an  agent  has  authority  to 
take  a  note,  ])ayable  to  his  principal,  but 
takes  it  payable  to  himself,  the  principal 
may  waive  the  wrongful  act,  and  maintain 
trover  for  its  recovery.  McNearv.  Atwood. 
17  Me.  434.  An  executor  has  a  right  to 
bring  trover  for  the  possession  of  chattels 
belonging  to  the  estate.  Kerby  v.  Quinn, 
I  Rice  (S.  Car.),  254.  The  seller  of  goods 
may  maintain  trover  against  the  vendee 
who  gave  in  payment  a  check  which  was 
dishonored.  Bank  v.  McCrea,  106  III.  281. 
Trover  will  lie  for  grain  stored  in  a  public 
warehouse,  and  mingled  with  other  grain. 
Nat.  Bank  v.  Meadowcroft,  95  111.  124.  A 
real-estate  broker  has  no  lien  on  the  title- 
deed  and  other  papers  put  into  his  hands 
in  order  to  sell  a  piece  of  realty,  for  his 
18 


lwlinti«nt  B«iiii»ite*  of  CON  VERSION.  Bedar&titm,  la^uiiitti  of. 

9h  Declaration^  Be^uialtes  of.^ —  i.  The  dedaralion  mast  state  thar 
the  plaintiff  was  lawfully  possessed  of  certain  goods  or  chatteU, 
with  full  description  of  them,  avoiding  repetition,  as  his  own  prop- 
erty, of  a  certain  value,  which  should  be  mentioned :  and  that,  bein^ 
so  possessed^  he,  on  a  certain  day,  which  should  be  specified,  casu- 
ally  lost  said  goods  and  chattels  out  of  his  possession.  And  that 
afterwards,  on  the  day  and  year  aforesaid,  they  came  to  the  posses- 
sion of  the  defendant  by  finding.*  2.  The  finding  is  generally 
used,  but  it  would  probably  be  sufficient  to  allege  generally  that  the 
chattels  came  to  the  hands  of  the  defendant.^  5.  The  averment 
shouklbe  that  the  defendant,  well  knowing  that  the  said  goods  and 
chattels  were  the  property  of  the  plaintiff,  and  of  right  to  belong 
and  appertain  to  him,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtilely,  to  deceive  and  defraud  the  plaintiff  in  this 
behalf,  has  not  yet  delivered  the  said  goods  and  chattels  to  the 
said  plaintiff,  although  often  requested  so  to  do,  but  has  hitherto 
refused,  and  still  refuses,  so  to  do;  and  afterwards,  at  a  certain 
lime  mentioned,  in  said  county^  converted  and  disposed  of  the 
said  goods  and  chattels  to  his  (the  defendant's)  own  use.^  4*  Tu 
aver  that  the  defendant  took  in  his  possession  certain  goods  ami 
chattels,  the  property  of  the  plaintiff,  that  he  refused,  and  still 
refuses,  to  deliver  them  to  the  plaintiff,  though  requested,  and  has 
converted  them  to  his  own  use,  is  a  sufficient  averment.*  5.  The 
plaintiff  must  also  aver  that  he  is  entitled  to  possession.'*  6.  The 
declaration  should  lay  the  damages  in  a  sum  sufficient  to  cover 
the  value  of  the  article,  and  such  other  injury  as  the  plaintiff  may 
have  sustained,** 

All  formal  defects  in  a  declaration  are  cured  by  a  verdict  when 
in  favor  of  the  plaintiff. "*  Where  a  declaration  misstated  the  name 
of  the  defendant  for  that  of  the  plaintiff,  it  was  held  that  the  mis- 
take could  be  taken  advantage  of  only  by  special  demurrer;  and, 
it  there  was  a  judgment  by  default,  a  special  demurrer  would  not 
be  allowed,  except  on  the  condition  of  pleading  issuably,*  Con- 
cisely stated,  the  declaration  should  show  that  the  plaintiff  was 
possessed  of  the  goods  as  his  own  property,  and  that  they  came 
to  the  defendant's  possession  by  finding,  and  that  there  is  a  con* 
version,* 

charges  and  expenses.     The  refusal  of  him        S.   PutcTbaugh's^  PracL  507. 

to  return  the  papers  until  the  payment  of        3.  Sieph.    PI.    48;    Puierbaugh*s   Pratt. 

his  charges,  is  a  conversion :  and,  in  trover  50S. 

for  ihr  same^   these   charges    cani^ot    be       4»  Glenn  xk  Garrison,  a  Harr.  (W.  Jh)  r 

broughtinaaaset-offbytheagent*    Arthur       6,  Ueorman?',  Deorman,  sAla.  202. 

p-  SylveMer  (Pa.),  Leg.  Int,  Mar.  zi,  iSJ^j  :        6.  3  Bouvier*s  Inst.  §  3540. 

Weekly  N;  Cas.  June  5,  T8S4  7.  Gnod  t>.  Hamish,  ij  Serg.  &  R.  (Pa,i 

1-3   Botivier's    Inst.   §   3538;    Swier   v.  99;  Chittv's  PJ.  iHt. 

Httlliday,    I    Hemp.  C    C   160;   Gowl  f.  '    B,   MctAirc  t\  Vernun,  2  HIM   (S.  Car.), 

Hamish.  13  Serg.  &  R.  (Pa.)  99;  Carlisle  420. 
^'.  Wesion,    r   MeL  (Mass.)   26 ;   Heath  v.        9.  Chitty's  PI.  iSr. 

runway,  i  Uibb  (Ky.),  39S  ;  Smith  T^.  Han-        The  plaintiff,  in  order  to  succeed,  mnt*t 

^ock,   4    Bibb    (Kyj,    222;    Uaaag ht^     t.  shifW   gener:il    and    abssnlute,    or    special, 

Kondebush,  4  Muiil.  (Va.)  25 1.  property  in  himself.     Koljcrtjs  1%  Wyatt,  2 
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10.  Defendant's  Pleas.  —  In  trover  the  general  plea  is  not  guilty, 
under  which  many  matters  in  discharge  may  be  given  in  evidence. 
Release  and  statute  of  limitations  must  be  pleaded  if  relied  upon 
for  a  defence.  The  defendant  may  plead  any  thing  specially  which 
admits  the  property  in  the  owner,  and  the  conversion,  but  which 
justifies  the  latter.^  Not  guilty  operates  as  a  denial  of  the  con- 
version only,  and  not  the  plaintiff's  title  to  the  goods.*  A  denial 
of  the  conversion  is  only  equivalent  to  a  plea  of  the  general 
issue.*  The  defendant  may  plead  a  former  recovery  of  damages, 
given  in  an  action  of  trespass  for  the  same  trespass  or  conver- 
sion,* 

A  plea  amounting  to  a  general  issue  in  trover  is  generally  bad ; 
as  that  the  goods  were  sold  pursuant  to  the  plaintiff's  orders,*  or 
alleging  property  in  the  plaintiff,  and  that  the  goods  were  taken 
for  rent.® 

IL  Verdict — i.  For  Plaintiff,  —  That  he  recover  his  damages 
and  costs. 

2.  For  Defendant,  —  That  he  recover  his  costs.'' 


Taunt.  268;  Spoor  v.  Holland,  8  Wend. 
(N.Y.)445. 

When  an  article  is  manufactured  upon 
special  contract,  and  the  price  is  paid  in 
instalments  as  the  work  progresses,  the  pay- 
ment of  instalments,  as  they  fall  due,  vests 
the  property  in  the  buyer.  Johnson  v. 
Hunt.  II  Wend.  (N.  y.)  135.  But  if  the 
contract  is  generally,  without  any  express 
stipulations  for  advances,  payment  on  ac- 
count, will  not  vest  the  property.  Bishop 
V.  Crawshay,  3  B.  &  C.  416. 

Possession,  acquired  in  good  faith  and 
for  a  consideration,  of  bank-notes,  bill  of 
exchange  or  promissory  note,  when  in- 
dorsed in  blank,  or  payable  to  bearer ;  or 
a  government  bond,  payable  to  the  holder ; 
(»r  other  negotiable  security  so  payable  or 
indorsed,  —  is  sufficient  evidence  of  title, 
without  showing  any  litje  in  the  person 
from  whom  he  received  it.  Story  on  Bills, 
sect.  415;  2  Greenl.  Ev.  §  639;  2  Phil.  Ev. 
222.  An  obligee  can  call  the  obligor  to 
prove  the  contents  of  a  bond.  Smith  v, 
Robertson,  4  Harr.  &  Tohn.  { Md.)  30.  The 
plaintiff  must  show  his  right  to  present 
possession,  and  that  he  had  such  a  right  at 
the  time  of  the  conversion.  If  he  has  only 
special  property,  he  must  prove  actual 
])ossession.  Dennie  v.  Harris,  9  Pick. 
(Mass.)  364;   Sheldon  %'.  Soper,  14  John. 

(N.V.)3S2- 

When  the  defendant  has  color  of  title, 
the  plaintiff  must  sliow  title  and  possession 
both  in  himself.  Fightmaster  v,  Beasley, 
7  Marsh.,  J.  J.  (Ky.)  410.  The  plaintiff 
must  show  that  he  has  been  injured  by  the 
conversion ;  for,  if  the  goods  have  no  value, 
he  cannot  recover  damages.  Miller  v. 
Kcigne,  2  Hill  (S.  Car.),  592. 


In  an  action  of  trover  to  recover  stock 
deposited  as  collateral  security,  the  dec- 
laration must  allege  the  conversion  of  the 
stock  by  defendant.  Cumnock  v.  Institu- 
tion, 142  Mass.  342. 

In  an  action  of  trover,  where  possession 
is  not  sought,  it  need  not  be  averred  that 
the  plaintiff  is  entitled  to  possession. 
Baals  V.  Stewart,  109  Ind.  371. 

1.  Hurst  V.  Clark.  19  Wend.  (N.  Y.)  463 ; 
Coffin  V.  Anderson,  4  Blackf.  (Ind.)  395. 

%,  Chit.  PI.  530. 

8.  Fenlason  v.  Rackliff,  50  Me.  362. 

4.  Sanders  v,  Egerton,  2  Brev.  (S.  Car.) 

45- 

5.  Kennedy  v.  Strong,  10  John.  (N.  Y.) 

2S9. 

6.  Briggs  V.  Brown,  3  Hill  (N.  Y.),  %-j. 

The  defendant  may  show,  in  general,  un- 
der not  puittyy  that  the  title  of  the  goods 
was  in  himself  absolutely,  or  as  a  joint 
owner  with  the  plaintiff,  or  specially,  as 
bailee,  or  that  he  had  a  right  to  retain  on 
account  of  his  lien.  Skinner  v.  Uoshaw, 
2  Ld.  Raym.  752.  He  can  plead  that  he 
took  the  goods  for  a  just  cause,  as  for  rent 
in  arrears.  Kline  v,  Husted,  -x  Caines 
(N.  Y.),  275.  He  may  disprove  the  plain- 
tiff's title  by  showing  title  in  a  stranger. 
Schermerhorn  v.  Van  Volkenburgh,  11 
John.  (N.  Y.)  529;  Rotan  7'.  Fletcher,  15 
Johns.  (N.  Y.)  207.  But,  in  showing  the 
interest  of  such  third  party,  he  must  con- 
nect in  some  way  with  himself,  showmg 
that  he  had  some  title  in  himself.  Duncan 
V.  Spear,  11  Wend.  (N.  Y.)  54.  The  de- 
fendant  may  plead  accord  and  satisfac- 
tion, arbitrament  and  award,  i  Tidd'.s^^r. 
59S. 

7.  3  Bouvier's  Inst.  §§  3548  and  3550. 
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12,  Damages.  —  (a)  Measure  of  Damages.  ^-:  In  this  country  the 

measure  of  damages  in  trover,  in  general,  is  the  value  of  the  prop- 
erty converted  at  the  time  uf  the  conversion p  with  interest  from 
that  period.* 

The  value  of  the  property  is  beneficially  equivalent  to  the 
property  itself,  and  the  interest  for  the  delay  is  compensation 
for  deprivation  of  property.* 


L  Matthews  V,  Mevedger,  3  Mct^an, 
C  C  145;  Ewart  ^^  Kerr,  2  McMullati 
^S.  Carh  M'  i  Buford  v.  Fannen,  I  Hay 
{S.  Car.),  373;  McConnell  x\  Linton,  4 
Wim  (Pa.),  357;  Harger  v,  McMaines,  4 
Walts  (Pa.),  4iSi  Pierce  v^  Benjamm,  14 
Pick.  (Maas.)  356;  Weld  v.  Oliver,  21  Pick. 
(Mass.)  559;  Walt  7/.  Porter,  2.  Mason, 
C.  C.  77;  Lillard  x.  Whittaker,  3  Bibb 
(Ky.),  92;  Washington  Co.  z'-  Webster,  62 
Me*  ^z\  Hepburn  v.  Scwcli,  5  Hair.  &  J. 
(Md.)  311 ;  Burney  t\  Pledger,  3  Rich, 
(S,  Car)  igt  \  Kingsbury  t'.  Smith,  13  N.  H. 
109;  Robinson  v.  Hariridge,  13  Pla.  501; 
SuILenwerck  ?'.  Thatcher,  ri5  Mass.  224; 
Greeley  v.  Stitson,  27  Mich.  153^  Wm- 
Chester  v.  Craig»  33  Mich.  205;  Yater  v. 
Mullen,  2A  Ind.  2771  Turner  ^.  Ritter,  jS 
111.  264;  JefJfer^n  v.  Hale,  31  Ark.  286; 
Sledge  I*.  Reid,  73  N-  Car.  440:  Thomas  i>, 
Sremhdmer,  29  Md-  26S:  Ker/beTger  z/. 
Adams,  y)  Md.  309;  Polk  v.  Alien,  19  Mo. 
467;  Hurd  V.  Ilubbell,  z(>  Conn.  389  j 
Thrill  V.  Lalhrop,  30  Vt.  307 ;  Hayden  r-. 
Banlctt,  35  Me.  203;  Tenney  i'.  Bank,  20 
WU.  152;  Carlvoii  t.  Lannan,  4  Nev*  156; 
N'dler  V.  Kclloy,  69  Pa.  St.  403  ;  W' hitfield 
?-  Whitfield,  40  .Miss.  352;  Newton  v. 
White,  53  tia,  395:  ^jpencer  v.  Vance,  57 
Mo.  4:27^  Cole  r.  Kosji,  9  B.  Mon,  (Ky*) 
593;  Spiccr  ^.  Waters,  65  Barb,  (N.  Y,J 
127;  Brisco  T'.  Mc  El  ween,  43  Miss.  556; 
Dixon  V.  Cad  well,  1 5  Ohio  St,  4 1 2 ;  Fowler 
'-.  Merrill,  11  How.  {U,  S.l  375;  Bourne 
^.  Ashley,  1  Low.  (U.S.  Dis,  C)  2j  ;  Jones 
".  Allen,  I  Head  fTenn.),  626;  l^e  ^, 
Matthews,  to  Ala.  6S2  ;  Moore  z\  Aldnch, 
^5  Tex.  276 ;  Dou^^lass  -/,  Kraft,  9  Cal.  562 ; 
Boy  Ian  ^.  Hnguct,  8  Nev*  345;  1  lamer 


l^bthaivay,  33  Cal.  117;  Page  v.  Fowler, 
w  CaJ,4iz;  Riley  7/.  Martin,  35  Ga.  136- 
RyburnT'.  Pryor,  14  Ark.  ^05;  Tlitcher  z\ 
Pel  ham,  31  Tex,  201  ^  Jcnknia  :-.  McConfco* 
26  AIj-  313 ;  Robinson  7/.  Barrows,  4^  Me, 
1S6;  Davis  V,  Fairclouf^h,  63  Mo,  6j  \ 
Scull  p.  Briddle,  2  Wash.  C.  C.  150; 
Willjanis  If.  Crum,  27  Ala.  46S;  ianville  v. 
Black,  5  DanafKy.),  177. 

2*  t*  ing  V.  Blount,  20  Ala.  694. 

No  change  by  the  tort-feasor  should 
enhance  the  value  so  as  to  give  the  owner 
a  new  cause  of  action,  or  a  new  date  for 
the  valuation  of  the  chattels.  Dows  x\ 
Bank,  ^r  [I.  S,  6t8:  Tome  r.  Dubois,  6 
Will.  (U.V)   ^-1^.   Ins.  t  a.  v.  Dalryiniile, 
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25  Md.  269;  Newman  i^  Kane,  9  Nev* 
2^4  J  Robinson  v.  Barrows,  48  Mc.  186; 
F'ootc  7',  Merrill,  54  N.  1  J.  49Ck  dmipare 
Ellis  7\  Wire,  33  Ind.  127  ■  Final  ^*.  Backun, 
iS  Mich.  aiSi  Haker  ^'.  Drake,  S3  N.  Y. 
21 T.  The  plamtifif  can  recover  the  market 
value  at  the  time  of  conversion,  even 
though  the  goods  have  fallen  in  price, 
Devlin  1*.  Pike,  5  Daly  (N.  Y.),  85;  Bar- 
rante  s'.  Garralt,  50  Cal.  1 1 2* 

Where  the  defendant  dug  coal  out  of  the 
plaintiff's  mine,  the  damage  wa.s  the  value 
of  the  coal  at  the  mouth  of  the  shaft,  less 
the  expense  of  getting  it  there.  Coal  Co. 
V,  Ijong,  81  111,  359. 

Where  the  detentlant  cut  timber  on  the 
plaintiff's  land,  the  value  was  estimated' 
after  it  was  cut,  the  defendant's  labor  not 
counting.  BIy  v.  United  States,  4  Dillon, 
C.  C.  464.  Cmipart  Nesbit  z?.  St*  Paul,  21 
Minn.  491.  If  ine  property  has  little  or  no 
market  value,  the  actual  value  to  the  owner 
is  the  just  rule.  Stickney  v.  Allen,  to  Gray 
{Majis.),  352;  Starkey  v.  Kelly,  50  N.  V, 
676;  bourne  ^^  Ashley,  i  J^^welT  (U.  S.), 
27.  Foreign  goods*  value  should  be  that 
of  the  custom-bouse  valuation  of  them  in 
Ibis  country,  if  made  at  the  time  of  the 
conversion.  Caffe  v.  Bertrand,  1  How, 
A  pp.  Cas.  (N.  V.)  224. 

GockIs  wrongfully  sold  on  execution 
should  be  valued  at  the  prke  of  the  auc- 
tion sale.  Heinmuller  v.  Abbott,  34  N,  Y* 
Super.  Ct  229.  Compare  Peters  v.  Mayor, 
S  Hun  (N*  Y.),  405.  A  creditor  took  an 
absolute  deed  from  his  debtor  as  sccuntv. 
He  sold  the  land.  Held,  liable  for  the 
proceeds  of  the  sale  less  the  debt.  Meehan 
V.  Forrester,  52  N.  Y.  277.  When  land 
sold  in  fraud  of  the  bankruj>t  law,  the 
assignee  can  recover  its  value,  irrespective 
of  what  it  sold  for.  Clarion  Hank  v.  Jones, 
2t  Wall.  (U.  S.)  335;  Norman  v,  Ctinnm^- 
ham,  5  Gratt.  (Va.)  fn.  If  the  market  is 
at  a  distance  where  tne  goods  are  to  be 
sent  J  the  value  there  may  be  iaken  with 
proper  deductions  for  expenses.  ^Saunders 
ZK  Clark,  106  Mass.  331;  Cockburn  v. 
Lumber  Co.  54  Wis,  619.  The  market 
value  will  govern,  rather  than  an^  special 
value  to  the  owner,  arising  from  his  having 
contracted  It  or  otherwise,  the  defendant 
not  knowing  of  such  special  value,  Hrown 
V.  Allen,  15  Iowa,  306;  Gardner  v.  Fietd,  1 
<;ray  (Mass.),  151  ;  Watt  T'.  Potter,  2  Mitsun, 
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C.  C.  77.  Compan  France  iy.  Gaudet,  L.  R. 
6  Q.  B.  199.  If  there  is  a  market  price  for 
the  property  where  taken,  it  will  control 
rather  than  the  place  where  it  was  to  be 
shipped.  Spicer  v.  Waters,  65  Barb.  (N.  Y.) 
227.  Stocks  of  goods  cannot  be  valued  at 
the  retail  price.  Wehle  v,  Haviland,  69 
N.  Y.  448;  State  t'.  Smith,  31  Mo.  566; 
Nightingale  v,  .Scannell,  18  Cal.  315; 
Haskell  v.  Hunter,  23  Mich.  305,  If  fix- 
tures are  severed  from  the  freehold,  their 
value  is  what  they  are  worth  as  chattels. 
Clark  «/.  Halford,  2  C.  &  K.  540;  Ayer  v, 
Bartlett,  9  Pick.  (Mass.)  156. 

Where  the  property  fluctuates  in  value, 
the  rule  is  not  the  same.  The  value  may 
vary  considerably  between  the  time  of  con- 
version and  the  trial.  Some  of  the  courts 
hold  the  highest  market  value  between  the 
time  of  conversion  and  the  beginning  of 
the  trial,  and  some  add  the  qualification 
that  the  suit  shall  be  commenced  in  a 
reasonable  time.  Markham  t'.  Jaudon,  41 
N.  Y.  493;  Morpjan  v.  Gregg,  46  JJarb. 
(N.  Y.)  183;  Stapleton  v.  King,  40  Iowa, 
278 ;  Kent  v.  Ginter,  23  Ind.  i ;  Stephenson 
V.  Price,  30  Tex.  715;  Johnson  v.  Marshall, 
34  .A.la.  522.  The  jury  might  award  the 
highest  market  price  in  their  discretion. 
K wing  7'.  Hlount,  20  Ala.  694;  Jenkins  v, 
McConico,  26  Ala.  2(3.  And  this  doctrine 
obtains  especially  where  the  property  is 
subject  to  considerable  fluctuation.  Doug- 
lass V,  Kraft,  9  Cal.  562  ;  Hamcr  v,  Hath- 
away, 33  Cal.  117.  This  last  rule  is 
cjualified  in  Barrante  v,  Garratt,  58  Cal. 
112.  New  Y^ork  decisions  would  have  the 
suit  brought  in  a  reasonable  time ;  that  is 
I')  say,  if  the  property  converted  was 
always  in  market,  the  advance  thereon  from 
the  conversion  to  the  time  of  the  trial  may 
be  allowed,  provided  the  suit  is  brought  in 
:i  reasonable  time.  Baker  v.  Drake,  53 
N.  Y.  211 ;  Devlin  v.  Pike.  5  Daly  (N.  Y.), 
85;  Ormsl)y  v.  Vermont  Copper  Co.,  56 
N.  Y.  623 ;  Tvng  v.  Commercial  Co ,  58 
N.  Y.  308;  Bank  7'.  Bank,  60  N,  Y.  40; 
Thayer  v.  Manly,  73  N.  Y.  305;  Harris  v. 
Tunibridge,  83  N.  V  .  92  ;  s.  c,  38  Am.  Rep. 
398.  Under  the  code  in  California  (1872, 
§  yil^)"*  ^^  measure  of  damage  is  the 
value  of  the  proi)erty  at  the  time  of  con- 
version, with  interest  from  that  time ;  or, 
when  the  action  has  been  commenced  in 
a  reasonable  lime  the  highest  market  value 
without  interest  at  the  option  of  the  injured 
party;  or  a  fair  compensation  for  the  time 
and  money  i)roperly  ex])endcd  in  the  pur- 
suit of  the  chattels.  Fairbanks 7'.  Williams, 
58  Cal.  241.  Georgia  has  a  similar  rule. 
See  Georgia  Code  (1873),  §  3077.  Set- 
further  the  code  practice  as  interpreted  by 
the  courts  Clark  v.  Bates,  i  Dak.  43; 
Rhoda  V.  Alameda  Co.,  5S  Cal.  357. 

In  Florid.i,  in  i  a>c  stork  is  held  for  in- 
vestment, the  lii^hrsi    .nark.l  valnt    is  the 
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mea3ure  of  damages.  Moody  v.  Cault,  14 
Fla.  JO.  In  Pennsylvania  the  general  rule 
is  followed  as  to  conversion  of  chattels. 
Neiler  v,  Kelly,  69  Pa.  St.  403;  Monk 
V.  Bennett,  70  Pa.  'St.  484.  But  in  the 
conversion  of  stocks,  a  qualification  or 
modification  is  introduced.  Where  the 
consideration  of  the  stock  has  been  paid, 
the  highest  market  value,  with  the  divi- 
dends received  l>etween  the  conversion  and 
the  trial,  is  allowed  as  damage.  Where 
the  consideration  is  not  paid,  the  damage 
is  the  difference  between  the  consideration 
and  the  value  of  the  stock,  and  the  interest 
on  the  consideration  and  the  dividends  on 
the  stock.  Bank  v,  Montgomery,  26  Pa. 
St.  143.  In  an  action  to  replace  borrowed 
stock,  the  stock  was  the  highest  at  the 
time  of  the  trial,  which  value  was  allowed 
as  damages.  Musgrove,  Beckendorff,  53 
Pa.  St.  310.  But  this  rule  is  said  to  apply 
only  in  the  case  of  a  refusal  to  perform  the 
contract,  whereby  the  owner  sustains  the 
loss  in  the  rise  of  the  price  of  the  stock. 
Phillips'  Appeal,  68  Pa.  St.  13a  A  party 
l)aid  for  stock,  and  then  tendered  it  back 
under  a  condition  of  its  sale ;  but  the  sellt  r 
refused  to  accept  it.  The  damages  were 
the  amount  paid,  and  not  the  highest  mar- 
ket price  at  the  time  of  the  refusal.  Wag- 
ner zy.  Peterson,  83  Pa.  St.  238.  It  is  final ly 
decided  that  this  rule  has  no  application 
to  trover,  and  does  not  apply  to  ordinary 
stock  contracts.  It  applies  between  trustees 
and  beneficiary,  or  to  cases  where  justice 
cannot  be  done  by  the  ordinary  and  gen- 
eral rule  in  assessing  damages.  Coal  Co. 
%>.  English,  86  Pa.  St.  247;  North  r-. 
Phillips,  89  Pa.  St.  230. 

The  general  rule  is  now  departed  from 
only  in  cases  where  this  rule  would  not 
furnish  adequate  damages  for  the  injury ; 
for  instance,  the  defendant  has  received  an 
increase  of  the  value  which  the  plaintiff 
would  have  received  but  for  the  conversion. 
De  Clercj,  46  III.  112;  SjTues  z/.  Oliver,  13 
Mich.  9 ;  Ewant  v.  Kerr,  2  McMull  (S.  Car.), 
141. 

In  Mississippi  the  court  rejects  the 
fluctuating  rule,  but  admits  qualifications 
(i)  when  the  original  act  was  wrongful; 
(2)  when  it  was  hofiafide^  but  the  defendant 
wrongfully  converted  it;  (3)  when  the  plain- 
tiff seeks  only  to  gain  the  price  over  the 
market  value;  (4)  when  the  property  has 
a  special  value  to  the  plaintiff,  and  is  with- 
held wilfully  by  the  defendant.  In  these 
cases  the  damages  are  left  largely  with  the 
jury.  Whitfield  v.  Whitfield,  4  Miss.  352  ; 
I3ickell  V.  Colton,  41  Miss.  368. 

In  Wisconsin  the  fluctuating  rule  or -the 
highest  price  is  adopted.  Webster  r*. 
Mae,  ^5  Wis.  7;;  Wevmouth  7/.  R.  R.  Co., 
17  Wis.  550.  In  North  Carolina  the  value 
at  the  linR'  ol  iilal  is  taken ;  and,  though 
I  he  property  li.i^  miH- red  injury,  the   de- 
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fendant  may  surrender  it,  and  damages  be 
estimated'  tor  the  withholding,  including 
compensation  for  the  decrease  in  vahie. 
Ins.  Co.  V,  Davis,  70  N.  Car.  485. 

If  the  property  has  been  largely  increased 
in  value  by  the  tort-feasor,  the  improved 
value  is  generally  the  measure  of  damages. 
BIy  V,  U.  S..  4  Dill,  C.  C.  464;  Curtis  v. 
Groat,  6  John.  (N.  Y.)  \m\  Riddle  v. 
Driver,  12  Ala.*  ^90;  Nesbit  v.  Lumber  Co., 

21  Minn.  491 ;  Ellis  v.  Wire,  33  Ind.  127; 
Snyder*.  Vaux,  2  Rawle  (Pa.),  42^;  Millar 
7'.  Humphries,  z  A.  K.  Marsh.  (Ky.)  446 ; 
Smith  f/.  Gowder,  22  Ga.  353 ;  Eastman  f . 
Harris,  4  La.  Ann.  193;  Davis  v.  Easley, 
rj  m.  192;  Stuart  v,  Phelps,  39  Iowa,  14; 
lienjaminv.  Benjamin,  15  Conn.  347. 

Where  chattels  have  become  such  by 
severance  from  realty  by  the  tort-feasor, 
such  as  coal,  timber,  fixtures,  minerals, 
pass,  and  the  like,  the  measure  of  damages 
IS  the  value  at  the  instant  when  the  chattel 
first  becomes  a  chattel  at  its  separation 
from  the  real  estate,  without  further  manip- 
ulation. Wetherbee  v.  Green,  22  Mich. 
311 ;  Moody  v.  Whitney,  ^8  Me.  174 ;  Maye 
V.  Tappan,  23  Cal.  306 ;  Smgle  v.  Schneider, 
24  Wis.  299;  Potter  v.  Marder,  76  N.  Car. 
36;  Foote  V,  Merrill,  54  N.  H.  490;  Tilden 
V.  Johnson,  52  Vt.  628;  Iron  Co.  v.  Iron 
Works,  102  Mass.  80 ;  Winchester  v.  Craig, 
33  Mich.  205;  Tome  v.  Dubois,  6  Wall. 
(U.  S.)  548 ;  Firmin  v.  Firmin,  9  Hun 
i.V.  Y),  571;  Coal  Co.  V,  Long,  81  111. 
Kg;  Kier  v.  Peterson,  41  Pa.  St.  357; 
Young  j».  Lloyd,  65  Pa.  St.  199;  Heard  v. 
James,  49  Miss.  236;  U.  S.  v.  Magoon,  3 
McLean,  C.C.  171 ;  Gushing  v.  Longifellow, 
26  Me.  ^;  Bennett  v,  Thompson,  13  Ired. 
(N.  Car.)  146;  Smith  v,  Gowder,  22  Ga. 
353.  The*  property  carried  to  market  is 
often  increased  in  value,  but  this  increase 
is  no  just  cause  for  increase  of  damages  to 
the  owner.  In  this  case  the  general  rule 
is,  that  he  recover  the  value  at  the  place 
and  at  the  time  of  conversion.  Sanders  v. 
Clark,  106  Mass.  331 ;  Weymouth  v,  R.  R. 
Co.,  17  Wis.  550 ;  Herdic  v.  Young,  55  Pa. 
St.  176;  Tilden  v,  Johnson,  52  Vt.  628; 
Windicster  v,  Craig,  33  Mich.  205;  Coal 
Co.  V.  Cox,  39  Md.  I.  In  regard  to  the 
confusion  of  goods,  the  measure  of  damages 
» the  value  at  the  time  of  conversion  as  if 
it  occurred  any^  other  way.  Ryder  v. 
Hathaway,  21  Pick.  (Mass.)  298;  Hessel- 
tine  V.  Stockwell,  30  Me.  237 ;  Moody  v. 
Whitney,  38  Me.  174;  Wetherbee  v.  Green, 

22  Mich.  311 ;  Potter  v,  Marder,  76  N.  Car. 
36.  Where  the  improved  value  is  con- 
sidered and  taken  when  the  chattel  has 
been  enhanced  in  value  by  the  tort-feasor, 
and  the  rule  of  strict  compensation  cannot 
apply,  the  owner  may  take  the  entire  prop- 
erty in  which  his  goods  have  been  con- 
verted. .Silsburvv.  McCoon,6  Mill  (N.  V.). 
425;  Rice  V,  Hallenlxick,  19  Barb.  (X.  Y.) 
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664;  Wjilther  V.  Wetmore,  i  E,  D.  Smith 
(N.  Y.),  7. 

If  the  confusion  has  been  caused  by 
mistake,  the  enhanced  price  is  not  gener- 
ally adjudged  the  val ue  of  damages.  Heard 
t'.  Jones,  49  Mis.s.  236;  Forsyth  v.  Wells, 
41  Pa.  St,  291. 

But  there  seems  to  be  a  doctrine  of  the 
decisions  that  the  value  of  the  whole  prop- 
erty, when  converted  by  admixture,  or  en- 
hanced by  the  tort-feasor,  should  be  the 
measure  of  damages.  Single  v.  Schneider, 
30  Wis.  570. 

Where  a  broker  disposes  of,  without 
authority,  a  stock  which  he  holds  for  his 
principal,  the  measure  of  damages  is  the 
cost  of  replacing  the  stock  within  a  reason- 
able time  after  such  sale,  and  not  the 
amount  of  money  advanced  by  him  for 
the  purchase  of  the  stock.  Brewster  v. 
Van  Liew,  119  111.  554. 

Where  one  to  whom'  a  conditional  sale 
of  personalty  has  been  made,  sells  it  to  a  ' 
third  party,  without  the  knowledge  or  con- 
sent of  the  first  vendor,  the  third  person 
acquires  no  better  title  as  against  the 
original  vendor  than  the  first  buyer  had, 
and  may  be  held  for  conversion.  Baals  v. 
Stewart,  109  Ind.  ^71,  A  party  buys  lum- 
ber at  a  mill,  and  hauls  it  away,  and  sells 
it  at  fifteen  dollars  per  thousand.  The 
miller  had  wilfully  cut  the  timber  from  the 
United  States  land,  from  which  the  lumber 
was  made.  The  purchaser  was  an  inno- 
cent party.  Held^  that  the  measure  of 
damages  tor  conversion  of  said  timber  was 
the  value  of  the  lumber  at  the  mill  before 
carriage.  U.  S.  v.  Heilmer,  26  Fed.  Rep. 
80. 

An  assignee  can  maintain  trover  against 
a  wrong-doer  for  taking  assigned  property, 
even  before  filing  his  bond.  The  measure 
of  damages  is  the  true  market  value  at  the 
time  of  the  conversion,  with  interest  up  to 
the  rendition  of  the  judgment.  Schoolherr 
t/.  Hutchins  (Tex.),  i  S.  W.  Rep.  266.  The 
measure  of  damages  for  the  conversion  of 
a  mere  certificate  of  stock  is  not  the  value 
of  the  share  which  it  represents,  provided 
the  ownership  of  the  shares  themselves  is 
not  affected.     Daggett  v.  Davis,  53  Mich. 

In  an  action  of  trover,  it  appeared  that 
the  plaintiff  had  sued  the  defendant,  who 
had  stored  the  goods  in  his  warehouse,  for 
a  mortgagee.  The  mortgagee,  a  year  ant! 
a  half  after  the  beginning  of  the  suit,  took 
possession  of  the  goods  for  conditions 
broken,  and  transferred  them  to  the  defend- 
ant to  pay  for  storage.  Htldy  taking  the 
property  for  condition  broken  was  an  appli- 
cation of  the  property  for  the  benefit  rU 
the  plaiutiff,  and  would  go  in  mitigation 
of  damages.     Dahill  v.  Booker,  140  Mass. 
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{b)  Special  Damages.  —  Special  damages  are  generally  allowed, 
if  set  forth  in  the  declaration ;  as  where  the  plaintiff,  being  the 
true  owner,  has  been  compelled  to  expend  money  and  time  in 
searching  for  the  chattels  unlawfully  taken.  These  damages  are 
said  to  be  immediately  proximate  to  the  defendant's  wrong  acts, 
and  are  proper.  A  reasonable  compensation  for  this  expenditure 
of  time  and  money,  beyond  the  interest  and  value,  should  be  paid 
to  the  plaintiff.* 

(c)  Exemplary  Damages.  —  Where  the  tort  is  wilful  and  mali- 
cious, and  is  attended  with  aggravating  circumstances,  exemplary 
damages  may  be  allowed.* 

{d)  Damages  for  Conversion  of  Money  Securities,  —  When  trover 
is  brought  for  the  recovery  of  chases  in  action^  such  as  bills,  notes, 
bonds,  or  other  money  securities,  the  measure  of  damages  is  the 
amount  due  on  the  security ;  the  defendant  having  the  right  to 
reduce  the  valuation  by  showing  payment,  the  insolvency  of  the 
maker,  or  any  fact  tending  to  invalidate  the  security.* 


vtjrted,  may  be  valued  by  the  jury;  and  this 
\  ^luation  will  not  be  disturbed  by  the  ap- 
jicllate  court,  provided  there  is  testimony 
1(1  sustain  the  jury's  verdict.  Hitchcock  v. 
Mcl'Jrath  (Cal.),  14  Pac.  Rep.  305. 

1.  McDonald  v.  North,  47  Barb.  (N.  Y.) 
^j>-^  Saunders  v.  Brosius,  52  Mo.  49; 
llnvlan  V.  Hugnet,  8  Ncv.  343;  Forsyth  v. 
Wd  Is,  41  Pa.  St.  291. 

The  plaintiff,  to  recover  special  damages, 
iimst  at  least  allege  them  in  his  declara- 
tir>n.  Barrelett  t'.  Bellyard,  71  111.  280. 
'J'he  same  rule  applies  in  England.  Moon 
?%  Raphael,  2  Bing.  (N.  C.)  iio;  Hughes 
^.  Quentin,  8  C.  &  P.  703 ;  Barron  v.  Ar- 
natid,  8  Q.  B.  595. 

It'  a  party  is  entitled  to  recover  special 
daruiges,  they  must  be  alleged  and  proved. 
Nunan  v,  San  Francisco,  38  Cal.  689.  If 
all  owner  is  deprived  of  his  chattels,  it 
d(>E's  not  necessarily  follow  that  he  is 
obUf^ed  to  incur  expenses  and  loss  of  time 
ivi  recovering  them.  Gray  v.  Bullard,  22 
Mi  mi.  278. 

All  action  of  trover  was  commenced 
ap;aiiist  an  officer  for  damages  for  the  con- 
version of  chattels,  part  of  which  the 
jilaintiff  held  title  to  by  bill  of  sale,  and 
by  chattel  mortgage  to  the  remainder.  It 
was  held  that,  the  plaintiff  having  estab- 
lished his  claim,  his  damages  were  the 
value  of  the  property  at  the  time  of  the 
conversion,  with  interest  and  a  fair  com- 
liensation  for  the  time  and  money  properly 
expended  in  the  pursuit  of  the  chattels, 
ar\d,  if  the  plaintiff  had  a  chattel  mortgage 
iMi  the  |)ropcrt^',  the  amount  of  the  mort- 
L^agc  debt  with  mterest.  Sherman  v.  Finch 
(t  al.),  I  r  Pac.  keji.  847. 

2.  Prebblf  t.  Kent,  10  Ind.  325 ;  Mowry 
7.  Wood,  \2  Wis.  413:  Forsvlh  ?'.  W^ells, 
41   Pa.  St.  291  ;  Ncikr  ?'.  Kcllcy.  69  Pa.  St. 

1: 


403 ;  Day  v,  Woodworth,  13  How.  (U.  S.) 
363;  Dioble  V.  Morris,  26  Conn.  416; 
Berry  v,  Vantries,  12  S.  &  R.  (Pa.)  89.  But 
it  is  neld  in  Pennsylvania  that  the  alleged 
malice  and  wilfulness  of  the  taking  ma^ 
be  inquired  into,  -and,  when  founds  addi- 
tional damages  may  be  allowed  in  trover. 
Forsyth  r.  Wells,  41  Pa.  St.  291 ;  Neiler  tf. 
Kelley.  69   Pa.   St.  403;    Backenstoss   r. 


Stabler,  33  l^a.  St.  251. 

8.  Decker  v.  Mathews,  12  N.  Y.  313  ; 
John  V.  O'Connel,  7   Porter  (Ala.),   466 ; 


Menkens  v.  Menkens,  23  Mo.  252 ;  Latham 
V.  Brown,  16  Iowa,  118  ;  Craie  r.  McHen- 
ry,  35  Pa.  St.  120;  Bredow  v.  Mutual,  etc., 
28  Mo.  181 ;  Robert  v.  Berdcll,  61  Barb. 
(N.  Y.)  37  ;  Turner  v,  Ritter,  58  III.  264  ; 
McPeters  v.  Phillips,  46  Ala.  496;  Fisher 
V.  Brown,  104  Mass.  259 ;  Canton  v.  Smith, 
65  Me.  203  ;  Holt  v.  Van  Eps,  1  Dak.  206; 
Seals  If,  Cummings,  8  Humph.  (Tenn.) 
442  ;  Express  Co.  v.  Parsons  44  HI.  512- 

The  presumption  that  the  face  value  is 
the  true  measure  of  damages,  has  been 
denied,  and  proof  required  of  the  actual 
value.  Brightman  v.  Reeves,  21  Tex. 
70. 

Stated  accounts  2u-e  within  the  general 
rule.  O'Donoghue  v.  Corby,  22  Mo.  594. 
The  defendant  can  show  wnat  the  actual 
value  is.  Potter  v.  Merchants'  Bank,  28 
N.  Y.  641.  Latham  v.  Brown,  16  Iowa, 
118;  Zeigler  v.  Wells,  Fargo,  &  Co.,  23 
Cal.  179. 

The  face  value  of  a  check  which  has 
been  paid  on  a  forged  indorsement  is  the 
measure  of  damages,  after  demand  and 
refusal  to  surrender  it.  Survey  v.  Wells, 
Fargo,  &  Co.,  5  Colo.  124. 

If  the  maker  be  insolvent,  yet  if  the 
owner  of  the  note  could  use  the  note  for 
its  full  amount,  this  is  iiis  damages.  Rose 
1\ 
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CONVERSION. 


Mitigation  of  Damagei. 


{c)  Mitigation  of  Damages,  —  The  gist  of  the  action  of  trover 
is  the  conversion.  The  recovery  of  the  property  by  the  owner 
goes  only  in  the  mitigation  of  damages.  So,  if  the  tort-feasor 
re-delivers  the  property  to  the  rightful  owner,  nominal  damages 
only  can  be  obtained.  The  owner  will  receive  as  compensation 
an  amount  in  damages  commensurate  with  his  actual  damages.^ 
When  an  actual  conversion  has  taken  place,  and  the  chattels  still 
exist,  and  the  wrong-doer  offers  to  return  them,  the  owner  is  not 
under  any  obligations  to  receive  them."  But,  in  case  the  owner 
does  receive  the  converted  property  from  the  tort-feasor,  he  docs 
not  thereby  bar  his  action,  but  the  return  of  the  goods  goes  in 
mitigation  of  damages,* 


-'.  LewlSt  10  Mich.  4K3.  The  defendant 
\it^  the  right  to  show,  in  reduction  of  dam- 
age^ payment  m  part ;  the  inability  of  the 
m^crto  pay  J  a  release  of  the  maker  from 
bifi  undertaking,  or  any  legal  matter  which 
will  decrease  the  value.  Fell  v,  McHenry, 
42  Pa.  St,  41 J  Robinson  'J,  HurJcy,  i  i  Iowa, 
410;  Terry  7k  A I  Us,  30  Wis.  3a;  Booth  v. 
Powers,  56  N.  Y.  2:i ;  Ingalls  v.  Lord,  1 
Cowen  (N.  Y.),  340  ;  King  zk  Ham,  6  ADen 
|M3s±^.),  29S;    Brown  V.  Montgomery,   20 

In  Pennsylvania  it  is  held  that  trover 
cannot  be  maintained  for  £  hoses  in  a^tion^ 
as  a  i^hare  of  stock,  but  may  be  for  the 
pape  r  as  ev  idence  0  f  d  c  bt ,  S  u  wa  1 1  v.  Ila  11  k , 
17  S.&  R.  (?a,)  285.  And  in  such  case  the 
measure  of  daniaj^cs  is  the  debt  of  which 
the  paper  i  s  I  he  e  v  iden  ce .  R  om  i  g  ?'.  R  0  m  ig, 
2  Rawfic  {Pa,),  241.  In  action  for  the  con- 
version of  a  life  insurance  policy  by  the 
pledgee,  the  measure  of  damages  was  the 
vilue  of  the  policy  less  the  amount  of 
the  notes  for  whkh  i  t  ivas  jjI edged.  W  heeler 
i\  Percless,  4j  Wis.  333  \  F'ii^^her  v.  Brown, 
104  Mass.  259.  The  rule  of  damages  on  an 
insurance  policy  is  the  same,  it  would  seem, 
as  if  the  action  wa^  brought  by  the  insured 
upon  the  iiolicy,^  subject  to  mitigation  by 
evidence  of  the  insolvency  of  the  insurer, 
Kohne  v.  Ins.  Co  ,  i  Wash.  C.  C.  93.  For 
tonversion  of  deeds  ami  other  instruments, 
iiamap;es  will  be  allowed  according  to  the 
loss  in  each  case  litigated.  Mowry  zk 
Wood,  I z  Wis.  4r3;  Cuombe  v.  Samson » 
1  D.&  R.  zoT  i  Llvd  %\  Sadlier,  7  Ir.  Jur. 
\.S.i5 

An  acceptor  may  bring  trover  for  the 
conversion  of  a  paid  bill,  and  is  entitled  to 
recover  in  respect  to  the  ris^k  of  liability. 
Stone  V,  Cloujjh,  41  N.  M.  290, 

An  owner  of  a  bond  mav  recover  for  its 
crmversion  the  sum  he  would  lie  entitled  to 
recover  on  it  from  the  obligee.  Romig  v. 
Romig,  2  Rawle  (Pa*),  241 ;  Delany  v.  Hill, 
J  Pilisb.  (Pa.)  z%. 

Generally  the  insotvcncy  of  the  partic?i 
liaWe  on  the  converted    papers   may  be 


shown  in  mitigation  of  damages.  Mc Peters 
V.  Phillip,  46  Al^  496;  Latham  v.  Brown, 
J  6  Iowa,  iiS;  Potter  v.  Bank,  28  N.  Y. 
641* 

In  trover  to  recover  collaterals,  the 
measure  of  damages  is  their  market  value. 
Loomis  V,  Stave,  72  III.  623. 

!♦  Cook  ^^.  Loomis,  2&  Conn.  4S3;  Cham- 
berlains', Shaw,  iS  Pick.  (Mass.)  27S. 

2.  Brewster  t-.  Silliman,  3^  N.  V.  423; 
Hanmeri/.  Wilsey,  17  Wend.  fN.  Y.)  91; 
Higgins  V.  Whitney,  24  Wend^  (N*  V.)  379. 

3,  Gibbs  V.  Chtisc,  ro  Mass,  125^  Brew- 
ster T'.  Silliman,  38  N^  Y-  423;  Ueynolds 
r.  Shulen  5  Cowen  (N.  V.j,  323;  Murray 
V.  Btiriini^,  Johns.  (V.  Y,)  172;  Dailey  v. 
Crowky,  5  Lans,  (N.  V.)  301. 

When  the  property  has  been  returned 
and  accepted,  the  measure  of  damages  i,^ 
the  amount  paid  in  getting  back  the  chat- 
tels. Ford  V.  Williams,  24  N,  Y.  359; 
Hurlburt  7'.  Green,  41  Vt-  490;  Spra^ue  t\ 
Brown,  40  Wis.  612.  dfrnpart  Fi[^L;crald 
r.  Blocher,  32  .\rk.  742.  In  trover,  courts 
of  law  are  allowed  to  investii^nte  the  jus- 
lice  and  equitv  of  each  particular  case  in 
manner  and  U]>on  principle  similar  to  that 
by  which  tltc  defence  of  partial  failure  of 
consideration  is  maintained.  McGowcn  v. 
Young,  2  Stew.  &  Port.  (Ala.)  160.  After 
the  convcrsimi,  if  the  property  comes  back 
into  the  plaintiff's  possession,  and  is  ac 
ccpted  by  him,  this  will  go  in  mitigation  of 
damages^  thongh  no  agreement  can  be 
shown  that  the  plaintiff  consented  to  its 
return^  Sparks  tk  Purdy,  11  Mo.  2191 
Y:ile  t\  Saunders,  16  Vt.  243;  Brady  v, 
Whitnev,  24  Mich.  T54;  Hepburn  v.  Sew- 
ell,  5  Har.  &  J.  (Md.)  211  ;  Wheelock  v. 
Wheelwright,  5  Mass.  104  ;  Cook  v.  Loomis^ 
26  Conn.  4S3.  If  the  owner  sells  the 
property  after  the  conversion,  he  can  re- 
cover only  nominal  d;i mages.  Brady  v. 
Whitne3\'24  Mich*  154.  A  mere  olfeV  to 
rL'turn  the  chattels  will  not  reduce  the 
d ;  I  \\\  a^^e  s .  Nt>r  m  a  n  1  ^  K  o^e  rs ,  20  A  r  k.  365 ; 
Stick ncy  v.  Allen,  10  Cray  (Mass.),  352. 
\x\   aj^cnt   pawned    his    principals  watch. 
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and  the  pledgee  wrongfully  sold  it.  The  isfy  a  debt, owing  to  him  by  the  plaintiff, 
meaaure  of  damages  was  the  value  of  the  under  a  void  process,  or  by  a  void  service 
watch,  irrespective  of  the  money  received  of  a  legal  process,  it  will  not  mitigate  the 
by  the  ageni.  Van  Arsdale  v.  Joiner,  44  damages  in  some  of  the  States.  Kelly  f. 
Ga.  173.  A  pledgee  who  has  converted  Archer,  48  Barb.  (N.  V.)  68;  Butts  v.  fed- 
stock  can  recoup  the  amount  he  has  law-  wards,  2  Denio  (N.  Y.),  164;  East  7/.  Pace, 
fully  paid  in  assessments.  McCalla  v.  57  Ala.  521  ;  Northrup  T'.  McGill,  27  Mich. 
Clark,  55  Ga.  53.  234.     But  if  the  defendant   has   honestly 

After  the  property  is  returned  and  ac-  endeavored  to  enforce  a  right,  and  igno- 
ccptcd,  the  measure  of  damages  is  the  mar-  rantly  converts  property  because  his  power 
kci  value  at  the  time  of  the  conversion,  less  was  wholly  or  partially  defective,  the  courts 
the  market-value  at  the  time  of  its  return,  generally  consider  the  whole  transaction, 
Jrbh  t'.  Cloyes,  8  Vt.  30;  Ewing  z'.  Blount,  and  award  damages  in  their  discretion. 
20  Ala.  694;  Lucas  7-.  Trumbull,  15  Gray  Tripp  7'.  Grouner,  60  111.  474.  If  an  officer 
(M^&s.),  306.  And  this  is  not  si>ecial  dam-  sells  without  notice,  and  htjnce  has  con- 
ages,  which  must  be  set  out  in  the  declara-  verted,  but  applies  the  proceeds  to  the 
tion.  Rank  v.  Rank,  5Pa.  St.  211.  Where  debt,  the  measure  of  damages  is  the  pro- 
Ihc  property  has  been  sold  on  legal  process,  cceds  plus  the  amount  the  property  is  su|v 
and  the  proceeds  applied  to  the  payment  posed  to  have  depreciated  by  a  sale  with- 
fff  the  owner's  debts,  or  otherwise  to  his  out  notice.  Pierce  v.  Benjamin,  14  Pick. 
«SL\  the  facts  may  be  shown  in  mitigation  (Mass.)  356.  The  motive  by  which  a  de- 
of  damages.  Pierce  v.  Benjamin,  14  Pick,  fendant  was  controlled  in  converting  prop- 
{Mass*J  356;  Dolittle  v.  McCullough,  7  erty  is  only  admitted  when  introduced  to 
Ohio  St.  299 ;  Howard  v.  Cooper,  45  N.  H.  repel  any  attempt  by  the  plaintiff  to  recover 
3J9;  Stewart  v,  Martin,  16  Vt.  397.  In  exemplary  damages,  but  not  in  mitigation. 
Connecticut  the  sale  of  the  converted  prop-  Marker  v.  Dement,  9  Gill  (Md.),  7.  A 
criy  can  be  shown  in  mitigation  of  damages,  plaintiff,  in  searching  for  his  property,  may 
if  the  process  was  in  favor  of  the  wrong-  recover  for  money  pa^  to  satisfy  an 
tloer  himself.  Curtis  v.  Ward,  20  Conn,  amount  demanded  by  one  in  whose  pos- 
204.  But  in  New  York  the  process  must  session  he  found  the  property,  —  Keenc  ?'. 
come  through  the  agency  of  a  third  person,  Dilke,  4  Exch.  ;^88,  —  or  the  amount  he  had 
and  not  bv  the  wrong-doer.  Ball  v,  Liney,  to  pay  to  obtam  it  at  a  wrongful  public 
48  N,  V.  6.  sale.    Hurlburt  v.  Green,  41  Vt.  490;  Bald- 

If  the  property  is  injured  after  conver-  win  v.  Porter,  12  Conn.  473.  An  offer  to 
siun,  and  the  conversion  w-as  wilful,  the  return  the  property,  which  was  rightfully 
wrong-doer  must  stand  the  loss.  Jamison  declined  by  the  plaintiff,  is  no  mitigation 
V.  Hendricks,  2  Blackf.  (Ind.)  94.  In  this  of  damages.  Stickney  v,  Allen,  10  Gray- 
case  the  owner  cannot  be  compelled  to  (Mass.),  352.  A  part  owner  of  a  chattel 
acct^pt  the  property  in  mitigation  of  dam-  may  sue  in  trover  for  his  interest  in  it ; 
age?T.  Green  v,  Sperry,  16  Vt.  390;  Hart  but  the  defendant  may  show  the  joint  inter- 
7\  Skinner,  16  Vt.  138;  Shotwell  v.  Wen-  est  of  the  others  in  evidence,  in  mitigation 
dovcr,  I  John.  (N.  Y.)  65.  But  if  the  prop-  of  damages.  If  the  plaintiff  is  a  tenant  in 
crty  came  lawfully  into  the  defendant's  common,  then  the  defendant  can  plead 
posstrssion,  and  the  conversion  was  only  in  abatement.  But  it'  he  neglects  such  a  " 
technical,  and  the  property  is  in  the  same  plea,  he  can  then  avail  himself  of  the 
condition,  the  plaintiff  will  be  compelled  to  plaintiff's  want  of  title  to  the  whole  prop- 
take  it  back  in  mitigation  of  damages,  erty.  Wright  v.  Pratt,  31  Wis.  99;  Sher- 
Earie  r.  Holderness,  4  Bing.  462;  Churchill  man  v.  Iron  Works  Co.,  5  Allen  (Mass.), 
r.  Welsh,  47  Wis.  39;   Bucklin  v.  Bcals,  213;  Chandler 7'.  Spear,  22  Vt.  388.    Where 

35  Vt.  653;  R.  R.  Co.  V.  Bank,  '^2  Vt.  639;  a  party  sues  two  for  a  joint  conversion. 
Clink  7'.  I^omis,  26  Conn.  483;  Thayer  v.  compromises  with  one,  and  takes  judgment 
ManlVt  8  Hun  (N.  Y.),  550;  Rogers  v.  by  default  against  the  other,  the  measure 
Crombie,  4  Greenlf.  (Me.)  274 ;  Tracey  v.  of  damages  was  the  converted  goods  less 
Gitad,  I  Clark  (Pa.),  472 ;  Stevens  7'.  Low,  the  amount  received  from  the  one  with 
2  Hill  (N.  Y.),  132.  But  this  compulsion,  whom  a  compromise  was  had.  Heyer  ?'. 
it  ivuuld  seem,  is  in  the  discretion  of  the  Carr,  6  R.  I.  4^. 

tuurt.      Hart    v.    Skinner,    16    Vt.    138;        An  action  will  lie  for  the  conversion  of 

Churchill  V.  Welsh,  47  Wis.  39.  machinery  in  a  shop,  where  the  defendant 

The  wrjng-doer  cannot   apply  the  pro-  had  used  it,  but  had  not  converted  it,  or 

cccds  of  the  property  to  the  plaintiff's  use  had  actual  possession  of  it,  but  refused  to 

without  his  consent,  and  have  it  go  in  miti-  have  it   removed   by  the  rightful   owner  ; 

ga  tion  of  damages.     Wanamaker  7'.  Bower,  subsequently  the  defendant  told  the  plain- 

36  Md.  42;  Northrup  7'.  McGill,  27  Mich,  tiff  that  he  relinquished  all  claims  to  it. 
234;  Bringard  7'.  Stellwagen,  41  Mich.  54.  This  was  held  in  mitigation  of  damages. 
If  the  defendant  took  the  property  to  sat-  Delano  7-.  Curtis,  7  Allen  (Mass.),  470. 
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13.  Judgmeat— Judgment  in  trover  for  the  i^alua  of  the  chattels 

vests  the  title  in  the  defendant,  according  to  some  decisions,^  But 
the  present  rule  undoubtedly  is  that  judgment  and  the  satisfaction 
thereof  passes  the  title  to  the  defendant,  "This  obtaining  of  the 
value  by  the  plaintiff  operates  as  a  transfer  of  the  title  from 
the  time  of  the  conversion.^ 

14  Ei^iiitable  ConTemon,  —  The  nature  of  conversion  in  equity  is 
entirely  dissimilar  to  conversion  in  troven  It  has  no  point  in 
common.  By  eqiii table  conversion  is  meant  the  chann;e  of  real 
property  into  personal,  and  personal  into  real,  not  actually  taking 
place,  but  presumed  toexist  by  con  struct  ion  or  intendment  of  equity. 
Money  directed  to  be  used  in  the  purchase  of  land,  and  land  ordered 
Mild  and  turned  into  money,  are  considered  as  that  kind  of  prop- 
erty  into  which  they  were  ordered  to  be  converted^  and  this  in 
whatever  manner  the  direction  is  given,  whether  by  will,  contract^ 
marriage  articles,  settlement,  or  otherwise. 

For  certain  purposes  of  devolution  and  transfer,  and  in  order 
that  the  rights  of  parties  may  be  protected,  it  is  often  necessary 
10  regard  property  as  subject  to  rules  applicable  to  it  in  its  changed, 
Lind  not  in  its  orig;inal,  state,  although  there  is  no  actual  change.^ 

15.  (Jonvenion  of  Wife  a  Choaes  in  Action  by  HuBband.  —  Under  the 
common  law,  the  wife's  chases,  or  personals  in  possession,  become 
the  husband*s  absolutely  on  marriage.  He  may  dispose  of  them 
daring  his  life  wdthout  the  wife's  consent.  He  may  bequeath  them 
by  will ;  and  after  his  death  such  ch&si:s  are  regarded  as  assets  of 

L  Carlisle^.  Hurley,  3  Mtr*  250?  Rogers  the  defendant's  posucssiofij  by  direction  of 

r.  Moore,  Rice   (S.  Car.),   60;    Hogaii  v.  plaintiff  to  be  sold,  it  is  not  conversion, 

Wilbum^  I  SjKiars  (S.  C^r.),  179;  Floyd  7^.  provided  the  defendant  iJaid  the  proceeds 

VviQ9C^  r  Rawlc  {Pa4,  t2i ;  Marsh  r,  I'ier,  on  debts  of  the  deceased:  he  did  not  use 

i  EUwIc  (Pa,),  273;  Fox  7'.  N.  Liberties,  3  the  property  for  himself^  but  for  the  benefit 

W,&S,  (F'a.)  loir  Merrick's  Estate,  5  W.  of   the  estate.     Rutherford  v.  Thompson, 

k  S.  {H^\    9  J    Curtis  7'.   Groat,  6  Johns.  14  Oregon,  236k 

\^y  v.),  16S;  Fox  t^.  f*richett,  34  N.  J.  13  :        3.'  Craig  v,  Leslie,  3  Wheat.  (U.  S.)  s6j; 

Murrell  v  Johnson,  r  Heu,  &  Munf,  (Yn.j  Peter  T'*  Itevtrly,  10  Pet  (U.  S.)  532;  Tay- 

450;  White  E^  PhJlbrick,  5  Crecnlf.  (Me.)  lor  t'.  Hcnham,  5  Hnw,  (U.  S.)  233;  Loni- 

147,  lard  tn  Ciister,  5  Pai^o  (N.  Y.)*  172;  Rhiue- 

1  Hepburn  7'.  Sewell,  5  Han  &:  J.  f  Md.)  hard  tf,  Harrisson,  iJaltlw*  C.  C.  177  ;  Green 

2U\   Stirling  r,    Garritee,    18    Md.    46S;  t^,  Johnson,  4  lUi^h  (Ky.),  164.     Collins  zr. 

Itaconi'.  Kimmell,  H  ^'^t^h.  201  ■  Lovejoy  Champ,    15   H.   Mori*    (Ky.}  j  i3;  Kane  v. 

V.  Murray,  3  Wall.  (U.  S.)   i^    Elliot  v.  (rati,    24    WetuL    (N.    YJ   64t ;    Lynn  v. 

tiayUeiit  104  Mass.  jSo;  United  Society  i%  Gephant,  27  Md.  547;  Allison  v.  Wilson, 

Underwood,    [r    Bush   (Ky.),  265;   Smith  tj  S.  d:  R.  (Pa.)  jjo;  Morrow  n.  UrenizeT, 

■\  ^mith,  51  N.  IL  571 ;  Kcll  7\  Perry,  43  ^  Rawle  {Pa,),  iS5i  liurr  v.  Sim,  J  Whart. 

li>Bfa,36Sr  Brady  r-.  Whitney*  24  Mich.  154.  (Pa.)    252;    Parkinson's    Appeal,   8    Casey 

The   present    Engli!^h    rule   is,   that   the  (Pa.|,  455;  Scuddei  r^  Vanarsdale,  2  Ucas. 

jiKi^Tnem  and  satisfaction  transfer  the  title  (N.J.)   log;  Kx  pttrit^  Mclkc,  63  N.  (\ar. 

t  .1  tfic  defendant,     L»rin.smead  v.  Harrison,  332;  Smith  t^  McCrarv,  3  Ind.  Kq.  (N.  Car.) 

L  R.  6  C.  P.  5H4,  2041  Pratt  ;^  Taliaferro,  3  Lei^^h  (Va.),4i9; 

Where  the  fudgmtrnt  is  for  nominal  dam-  Tazewell   v.    Smith,    i    Rand.     (Va.}    313  j 

ages,  no  proj>erty  vtst^  in  the  defendant,  lirolasky  -'.  Gaily,  i  P.  F.  .Smith  (Pa.),  509. 

Harh.  7'.  Fish,  !J  lilackf.  (Ind*}  4S1;  Urady  The  rule  upon  equitable  conversions  cnn- 

■ '  Wbltiicy,  24  Mich-  T54.  sliders  (hat  which  was  agreed  to  l>e  done  as 

Where  an  eJcecutrix  brings  trover  against  dtititr,  provided  such  wuuhl  be  lawful  and 

a  j>sirty  for  conversion  of  chattels  belong-  just.    Haden  ?',  Countess,  J  Vt/rnn  21?;  La we:i 

in^  to tU- estate,  and  Hie  ]in>|>urtv*  came  to  7.  lknin.tt,  r  Cox,  167- 
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his  estate,  the  title  passing  to  the  executor  or  administrator,  to 
the  exclusion  of  his  wife,  though  she  survives  him.* 

COBTET.  —  To  pass  or  hand  on  to  another.     To  transfer,*  espe- 
cially to  transfer  property.     To  pass  a  title  to  any  thing  from 


I*  Co,  I^itt.  3516;  Legg  V.  Legg,  8  Mass. 
^Si  Winslow?/.  Crocker,  17  Me.  29;  Mor- 
gan T'.  Hank,  14  Conn.  99;  Hopkins  v, 
Corey,  2j  Miss.  54 ;  Cropsey  i\  McKinsey, 
30  IJarb.  {H,  Y.)  47;  Carleton  v.  Lovejoy, 
54  Me.  445. 

After  the  death  of  the  wife  her  choses  in 
iiftwn  do  not  strictly  go  to  the  husband, 
but  he  may  recover  them,  as  her  adminis- 
irarur ;  and  after  paying  her  debts,  dum  sola^ 
for  wiitch  her  assets  will  be  responsible* 
though,  as  husband,  he  will  then  be  no 
longer  liable  for  them,  they  will  belong  to 
him* 

This  right  is  given  by  the  English  Statute 
of  nistrihution,  the  provisions  of  which 
staiLitcs  have  been  re-enacted  in  most  of 
the  United  States.    Whitakerr.  Whitaker, 

6  Johns.  (N.  Y.)  1 12;  Biggert  v.  Biggert, 

7  Watts  fPa.),  563.  By  collecting  money 
on  her  ch&ses  inaction^  and  appropriating  it, 
it  becomes  his  own  by  this  conversion; 
Umugh  in  Pennsylvania  this  taking  is  only 
prima  facie  evidence  of  his  conversion, 
llsiatc  V.  Kinds,  5  Whart.  (Pa.)  138.  The 
sumc  ductrine  is  held  in  other  decisions. 
in  rf  Gray's  Est.  I  Pa.  St.  327  ;  Timbens  z/. 
Kat;^,  G  W.  &  S.  (Pa.)  290;  Stanwood  v, 
StaEiwttod,  17  Mass.  57;  Phelps  v.  Phelps, 
2D  Pkk.  (Mass.)  556;  Marston  v.  Carter, 
\2  N.  H,  159.  An  assignment  in  bank- 
mi  ntcy,  ijf  under  insolvent  laws,  of  her  hqs- 
b.md^  will  not  pass  her  property  or  right  of 
survivorship.  If  the  husband  dies  before 
the  assignee  reduces  the  wife's  choses  in 
iiitioif  lu  possession,  they  survive  to  her; 
ihodf^Ii  \\\  Pennsylvania,  by  statute,  they 
pa-ss  to  the  assignee  at  once.  Richwine  v. 
Ilcim,  t  Pa.  St.  373.  Her  right  of  survi- 
iroT^hip  holds  in  case  the  husband  has 
placed  the  wife's  choses  as  collateral  secu- 
rity. Hartnian  7<.  Dowdel,  i  Rawie  (Pa.), 
279.  A  husband  in  a  representative  capa- 
city cannot  convert  his  wife's  chattels,  so 
that  htr  right  of  survivorship  will  not  be 
sustained.  Estate  v.  Kintzinger,  2  Ashm. 
(Pa.)  ^55;  Mayfield  v.  Clifton,  3  Stew. 
(.Miu)  375.  Where  a  husband  is  compelled 
tii  iipp^'  to  the  chancery  courts  to  recover 
his  vvtfe's  choses  in  action^  he  will  be  re- 
fpiircd  to  make  a  reasonable  provision  for 
lilt.'  support  of  his  wife  and  children.  These 
provisions  are  to  be  commensurate  with 
htr  pcr?;onal  fortune,  including  what  the 
hiisltand  has  received  heretofore.  lioward 
y.  ^fo^f.l^  2  John  Ch.  (N.  Y.)  206;  Dear- 
ini^j  i*y  Kilzpatrick,  1  Melius  (Tcnn  ),  551  ; 
Kennv7'.  Udall,  5  John.  Ch.  (N.  Y.)  464; 
iinvair'.  liank,  1  Gili  &  John.  (Md.)   2S2; 

1: 


Burr  V,  Browyer,  2  McCord  (S.  Car.),  -^CA  ; 
Dumond  v.  Magee,  4  John.  Ch,  (N.  Y.)  318. 
Personal  property  bequeathed  to  the  wife 
without  restrictions  passes  at  once  to  the 
husband,  like  other  things  in  posses.sion. 
Shirley  v.  Shirley,  6  Paige  (>f.  Y.),  363. 
Where  real  estate  of  wife  is  sold,  and  notes 
given  payable  to  her,  the  propert}'  then  be- 
comes personalty  in  the  shape  of  a  chose  in 
action,  Taggart  v.  Boldin,  10  Md.  104; 
McCrary  z'.  Foster,  i  Iowa,  271.  The  pro- 
ceeds ot  a  widow's  dower  vest  in  the  sec- 
ond husband.  Ellsworth  v.  Hinds,  j  Wis. 
613;  Bartlettz*.  Janeway,  4  Sand.  (N.  Y.)  396. 
Compare  Barber  v,  Slade,  30  Vt.  191.  If 
the  husband  refuses  or  neglects  to  reduce 
his  wife's  choses  in  action  tp  possession,  the 
property  still  vests  in  the  wife:  Mellinger 
V,  Bausman,  45  Pa.  St.  522. 

At  the  present  time  the  wife's  right  to  her 
separate  proi)erty  is  regulated  by  statute. 
The  common  law  rule  has  been  abrogated, 
or  greatly  modified,  in  all  the  States. 

See  Husband  AND  Wife, Marriage, etc. 

2.  Thus,  in  construing  the  following  in- 
strument, "  I  have  this  day  cotmeyed  a  note 
to  J.  E.  vS.  against  D.  G.  for  %\  17.39,  dated, 
etc.,  which  note  I  hold  myse.lf  accountable 
for  the  payment  thereof,  on  condition  the 
said  J.  E.  S.  uses  proper  exertion  to  col- 
lect the  same  ; "  and  holding  that  the  word 
"  conveyed  "  did  not  import  a  consideration, 
the  court,  Parker,  7.,  said,  **  It  was  ar- 
gued before  us  that  the  word  'conveyed* 
m  this  guaranty  imported  a  consideration, 
and  it  was  claimed  to  be  equivalent  to  the 
word  *  sold.*  But  I  clo  not  so  understand 
its  meaning.  Webster  defines  it  as  signi- 
fying *  to  carry,  to  bear,  to  pass,  to  transfer ; 
to  pass  a  title  to  any  thing  from  one  ])erson 
to  another,  as  by  deed,  assignment,  or 
otherwise.'  I  may  convey  a  farm  without 
any  consideration.  The  word  is  used  in 
this  instrument  as  synonymous  with  trans- 
fer, and  certainly  a  promissory  note  may 
be  conveyed  or  transferred  without  consid- 
eration. It  passes  by  delivery,  and  may  be 
by  gift.  In  Newcomb  v.  Clark,  i  Denio 
(N.  Y.),  226,  it  was   held  that   the   Word 

*  agree'  in  a  contract  did  not  import  a 
consideration.  In  that  case,  as  in  this,  the 
question  was  whether  there  was  a  consid- 
eration expressed  so  as  to  take  a  promise 
to  pay  the  debt  of  a  third  person  out  of 
the   statute  of  frauds.     I  think  the   word 

*  convey'  neither  expresses,  nor  even  im- 
plies, that  any  thing  was  paid,  or  promised 
to  l)c  paid,  for  the  convevance."  Spicer  r. 
Xuiloii,  I  j  IJarb.  (X.  V.)  5.12. 
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one  person    to   another  as   by    deed,  assignment   or    otherwise* 


1*  Where  a  party  has  agreed  to  "  convey  ** 
ittiim  real  estate,  it  is  not  enouch  for  him 
to  sbow  that  he  has  tendered  a  deed  of  it^ 
but  be  niust  show  that  he  had  a  title  to  it 
at  the  time,  so  that  hi^  deed  would  have 
"coHveyeil*'  the  property^  In  thisca^e  the 
plaintiff  sued  the  town  of  Greenwich  for 
|6oo,  w&kh  it  had  voted  should  l>e  paid 
him  when  he  should  "convey"  a  certain 
bridge  to  the  town,  which  bridge  had  been 
erected  liy  the  voluntary  subscriptions  of 
the  plaintiff  and  others-  The  town  re- 
fused to  accept  the  deed  when  tendered,  or 
to  pay  the  $5oo  to  the  plaintiff-  The  court, 
StjM/brii,  7.»  said,  "The  plaintiff  neither 
averred  in  his  declaration,  nor  proved  upon 
the  trial,  tfiat  he  ever  made  or  offered,  or 
bad  the  power  to  make,  the  proposed  con- 
veyance. He  did  indeed  tender  to  the 
KJectcucn  a  deed  pnrportin^  to  'convey' 
to  the  town  that  part  {that  is,  one-half  J  of 
said  hridge  that  lies  in  this  StalCj  and  the 
selectmen  refund  to  receive  it.  But  the 
proposal  was  to  convey  *thc  bridge,'  — 
that  is,  the  whole  bridge^— and  certain 
Toads  leading  to  it»  »o  that  the  deed  ten- 
dered was  not  such  an  one  as  the  plaintiff 
proposed  to  make  i  and  for  that  reason,  if 
for  no  other,  the  selectmen  were  justified 
in  rcf using  to  accept  it.  Besides,  the  plain- 
(iff  offered  no  evidence  of  any  title  to  the 
bridge*  And  no  inference  can  be  drawn 
from  any  thing  appearing  in  the  motion, 
that  he  had  any  title  in  himself,  or  any 
power  from  any  one  who  had,  to  make 
such  conveyance.  On  the  contrary,  we 
think  the  natural  inference  from  the  facta 
found  by  the  superior  courts  is,  that  he  had 
Tio  such  title  or  authority.  To  *  convey* 
real  estate  is,  by  an  appropriate  instru* 
metit,  lo  transfer  the  legal  title  to  it  from 
the  present  owner  to  another.  But,  how- 
ever appropriate  for  the  purpose  the  deed 
may  be  upon  its  face,  such  deed  is  of  no 
avail  to  prove  the  conveyance  of  a  title,  or 
the  tender  of  such  conveyance,  unaccom- 
panied hy  proo£  of  Its  execution  by  the 
real  owner  of  the  property,  or  some  one 
duly  authorised  to  execute  it  m  his  behalf. 
The  failure  of  the  plaintiff,  therefore,  to 
prove  that  he  was  the  owner  of  the  bridge 
which  his  deed  purported  to  *  convey/ 
vv*  3  failure  to  show  the  performance  of  a. 
cnndhton  precedent  on  which  his  right  of 
action  against  the  to  wo  depended/^  Abend- 
rath  p.  Town  of  Greenwich,  29  Conn.  3^6. 

So  where  a  contract  read^  "to  ^afney  the 
land  hy  a  deed  of  conveyance,"  it  was  /ttiJ 
(hat  this  was  not  fol  filled  by  executinj^  a 
deed  of  conveyance  merely,  for  the  party 
rooiat  be  able  to  "  convey  "  such  a  title  as 
the  other  party  had  a  right  to  eatpect,  which 
JilD  be  determined  from  the  fair  import  of 


the  terms  used,  with  reference  to  the  sub- 
ject-matter- for  said  the  courts  ^Vf^i*/*/,  J,, 
''  It  has  been  argued  In  the  present  caae^ 
that  the  extent  of  plaintiff's  obligation  was 
fulfilled  by  the  execution  of  a  deed,  and 
that  it  was  at  the  risk  of  defendant  whether 
it  conveyed  title-  The  agreement  now  in 
suit  (specifies  the  laud  soH,  but  is  siilent  in 
regard  to  the  title*  The  price  was  S650, 
and  the  covenant  to  *  convey  '  was  in  these 
words :  *  to  convey  to  said  Samuel,  by  a 
deed  of  conveyance,  a  certain  tract  of  land,' 
etc.  Can  it  be  with  propriety  said  that  this 
covenant  is  satis Beti  by  the  'execution  of 
a  deed  of  conveyance  ?  Nothing  could 
be  more  absurd*  The  contract  \^  not  to, 
execute  a  deed  merely,  but  to  "convey 'by 
a  deed,  etc,  a  rtrtain  irtuf  of  httd.  Could 
language  be  more  explicit?  What  is  im- 
pUcd  in  ctfttviyitis^  land  ?  Surely,  that  the 
iiiU  shall  be  toiiz\fjVi/,  I  admit  that  when 
the  contract  is  in  terms,  for  the  execution 
of  a  d  eed  of  con  v  e  ya  nee,  me  re  I  y ,  th  e 
obligee  must  lake  the  risk  of  the  title,  pro* 
vided  the  party  do  not  divest  himself  of 
the  title  which  he  had  at  the  time  of  the 
contract*  (Stow^  v.  Stevens,  7  Vt»  tj.) 
Whien,  too,  the  contrajrt  in  terms  requires 
the  execution  of  a  deed  with  covenants, 
there  may  be  reason  to  suijpose  the  parties 
intended  to  look  to  the  covenants  a^s  the 
muniments  of  the  title.  It  was  upon  thi^ 
ground  that  the  case  of  Aikca  v.  Sandford, 
5  Mass,  494,  was  decided*  So  also  the 
cases  of  Parker  v.  Parmelee,  20  Johns. 
(N*  y*)  130,  and  Gazley  t/.  Price,  16  Johns. 
(N,  Y,}  j66.  These  cases  were  very  fully 
considered,  and  very  ably  illustrated  fn  the 
opinions  delivered  by  the  late  Ch*  J. 
Spencer.  It  was  correctly  ^^rA/,  undoubt- 
edly, that,  when  the  contract  in  Urms  has 
reference  to  the  deed  only,  it  is  a  sufficient 
performance  to  execute  such  a  deed  as  is 
specified-  But  when  the  contract  cxj^ressly 
refers  to  the  title  to  be  conveyed,  then  the 
plaintiff,  in  order  to  recover,  when  the  cov- 
enants are  dependent  upon  each  other,  as 
in  the  present  case,  must  not  only  aver 
readiness  to  '  convey/  but  must  prove  hii 
ahility  to  *  convey*  such  title  as  is  con  tern 
plated  by  the  parties*  (Jones  v.  Gardiner, 
JO  fohns.  (N.  Y.)  266)  The  case  of  Judsoti 
V.  \Vass,  II  Johns*  (N,  Y,)  525.  although 
an  action  of  assumpsit,  I  consitfer  involves 
the  same  principle  with  the  present-  There 
the  purchaser  refused  to  complete  the  sale, 
be  cause  the  we  Her  had  no  title  to  all  the 
land  sold,  and  the  court  hthi  that  he  was 
not  oblit^ed  to  go  forward  with  the  con- 
tract* The  contract  there  was  to  '  c^w^^y* 
the  land  :  so  was  it  here*  How,  ihen,  is  it 
material  whether  the  contract  was  by  deed, 
or   in    writing  without    seal,    or    without 
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writing  ?  It  is  a  question  of  construction 
merely.  And  the  terms  must  have  the  same 
force  m  ^\\  fohns  oi  contract.  In  contracts 
of  this  kindf,  as  well  as  all  others,  we  must 
frequently  resort  to  the  proof  of  the  cir- 
cumstances attending  the  .transaction,  al- 
though not  specified  m  the  writing,  in  order 
to  determine  the  force  of  the  terms  used. 
Hence,  when  it  is  shown  in  the  present 
case,  that  both  the  parties,  at  the  time  of 
the  contract  being  made,  understood  that 
the  plaintiff  had  only  a  leasehold  title 
to  the  premises,  and  that  no  other  could, 
bf  obtained,  we  should  not  consider  the 
contract  as  extending  beyond  the  convey- 
ance of  such  a  title.  To  that  extent,  from 
the  terms  used,  it  is  very  obvious  the  plain- 
tiff did  intend  to  bind  himself  to  convey  an 
.  unincumbered  title.  This  he  had  it  not  in 
his  power  to  do.  The  defendant,  therefore, 
was  not  obliged  to  part  with  his  money. 
(Gazley  v.  Price,  i6  Johns.  (N.  Y.)  266; 
Parker  V.  Parmelee,  20  Johns.  (N.  V.)  130; 
Ferry  v.  Williams,  8  Taunton  62.)  Where 
the  contract  refers  to  the  instrument  only, 
1  think  an  obligation  to  *  convey '  land  by 
a  goad  and  sufficient  deed,  and  to  deliver 
possession  of  the  same,  does  require  that 
the  defendant  should  either  be  in  posses- 
sion of  the  land,  or  at  least  that  there 
should  not  be,  at  thg  time  of  the  execution 
of  his  deed,  an  adverse  possession,  so  as  to 
render  the  deed  inoperative."  Lawrence 
V,  Dole,  1 1  Vt  54a 

Give,  grant,  uia  oonvey.  —  These  words 
are  as  comprehensive  as  any  that  can  b^ 
used  to  "convey  "  the  legal  title.  Young 
V.  Ringo,  I  T.  B.  Mon.  (Ky.)  30. 

So  where  a  deed  was  in  the  following 
words,  —  "  For,  and  in  consideration,  etc., 
I  do  hereby  assign  and  convey  to  James 
Coleman  my  right  and  title  in  said  cfecree, 
and  to  the  mortgage  and  mortgaged  prop- 
erty therein  specified,  etc.  Wm.May."  Seal, 
—  the  court,  Mills^  7.,  said,  *'  The  expres- 
sions used  in  this  instrument,  however  in- 
formal and  summary,  certainly  include  the 
mortgaged  estate;  and  the  words  used, 
especially  the  term  *  convey,*  we  conceive 
are  in  meaning  and  effect  sufficient  to  an- 
swer the  requisites  of  a  grant  at  common 
law,  and  under  our  statute  concerning  con- 
veyances, and  to  carry  with  it  the  legal  es- 
tate, and  vest  it  in  the  grantee."  Patterson 
T.  Carneal,  3  A.  K.  Marsh.  (Ky.)  618  ;  s.  c, 
4  Wheel.  Am.  Com.  Law,  249, 

The  true  meaning  of  "convey"  must  be 
decided  in  each  case  by  its  special  circum- 
stances ;  for  an  agreement  to  "  convey  "  by 
a  quitclaim  deed  has  reference  to  the  title 
only  as  it  was  at  the  time  of  agreement, 
ancl  not  to  one  subsequently  acquired. 
Woodcock  V.  Bcnnct,  i  Cow.  (N".  Y.)  711. 

And  a  deed  purporting  to  "  convey  "  a 
(ee-simple  absolute,  in  order  to  pass  a  sub- 
>tqucntly  acquired  title,  must  undertake  to 
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"convey"  an  indefeasible  title;  and  must 
undertake  to  "convey,"  not  the  grantor's 
interest  in  the  land,  but  the  land  itself,  in 
such  a  manner  that  the  grantee  is  not  to  be 
disturbed  by  any  one.  Gibson  v.  Chauteau, 
39  Miss.  ^36. 

Orant,  bargain,  sell,  and  convey.  —  These 
words,  except  where  it  is  especially  pro- 
vided by  statute,  do  not  imply  any'  cove- 
nants in  a  deed  of  conveyance  of  land  in 
fee-simple.  Bethell  v,  ijethell,  54  Ind. 
428 ;  Frost  r.  Raymond,  2  Caines  (X.  Y.), 
188. 

Therefore,  where  there  is  an  agreement 
to  "  convey  "  land  in  fee-simple,  it  is  satis- 
fied by  a  conveyance  without  covenants. 
Full^  V.  Hubbard,  6  Cow.  (N.  Y.)  13.  See 
Nixon  V,  Hyserott,  5  Johns.  (N.  Y.)  58. 

Power  to  convey.  —  Where  a  testator,  by 
his  will,  gave  his  executors  "full  power  and 
authority  to  comtey  in  fee-simple  absolute, 
or  otherwise  in  their  discretion,  all  or  any 
portion  of  my  real  estate,  and  to  execute 
and  deliver  all  proper  deeds  and  instru- 
ments in  writing  therefor,"  it  was  held 
that  the  power  to  convey  by  all  proper 
deeds,  etc.,  implied  a  power  to  sell.  Ham- 
ilton V,  Hamilton,  98  111.  254. 

While  tKe  word  "  convey  "  is  a  technical 
term  relating  to  the  disposition  of  interests 
in  real  property,  see  opinion  of  Wright^ 
7.,  in  Dickerman  v.  Abrahams,  21  Barb. 
(N.  Y.)  551,  561 ;  yet  where,  by  an  aiite- 
nuptial  deed  of  settlement,  it  was  stipu- 
lated that  the  wife  should  be  permitted  to 
make  what  disposition  of  the  trust  prop- 
erty she  might  choose,  and  that  she  should 
have  the  absolute  and  entire  control  over 
it,  and  dispose  of  the  same  by  deed,  will, 
or  otherwise  at  her  pleasure,  and  the  trus- 
tee covenanted  to  "convey  "  the  said  es- 
tates and  proi>erty  as  she  should  direct,  it 
was  held^  that  the  term  "convey"  must 
have  been  used  as  well  in  reference  to  the 
personal  as  to  the  real  estate,  the  court 
saying,  "The  term  'convey,'  although  usu- 
ally applied  to  real  estate,  is  very  compre- 
hensive in  its  meaning,  and  implies  a 
transfer  and  assignment  of  personal  proi>- 
erty  also.  By  reference  to  the  recital  in  the 
deed  and  the  covenant  of  the  husband,  we 
are  enal)led  more  fully  to  see  in  what  senj^e 
the  parties  thereto  understood  it.  In  the 
recital  it  appears  that  the  parties  had 
mutually  agreed  that  the  intended  husband 
should  not  interfere  or  meddle  with  her 
present  or  future  acquired  property, 
whether  real  or  personal,  and  that  the 
defendant  should  be  permitted  to  make 
what  disposition  of  the  said  property  she 
might  choose.  And  her  intended  husband 
covenanted  that  she  might  have  the  entire 
and  absolute  control  over  it,  and  dispose- 
of  the  same  by  deed,  will,  or  otherwise,  at 
her  pleasure.  The  intention  of  the  defend- 
ant, and  of  the  person  next  most  inieresterl, 
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was,  that  she  should  have  the  absolute  con- 
trol of  the  property,  and  dis]>ose  of  it  at 
her  pleasure.  To  carry  out  this  intention, 
the  trustee  covenanted  to  'convey*  the 
^aid  estates  and  property  as  she  should 
dir«ct.  The  term  •  convey '  must  have 
been  used  as  well  in  reference  to  the  per- 
sonal as  to 'the  real  estate."  Laycroft  v. 
Hcdden,  ^  Green  Ch.  (N.  J.)  512,  552. 

Sold  tad  conveyed.  —  Where  a  plaintiff  in 
replevin,  in  order  to  prove  property  in  him- 
self, offered  in  evidence  a  deposition  in 
which  it  was  stated  that  the  plaintiff  *s  wife's 
father  "sold  and  conveved  "  to  her  the  arti- 
cles replevied,  before  her  marriage^  it  was 
objected  that  the  testimony  was  incompe- 
tent, because  the  language  used  by  the  wit- 
ness proved  that  the  contract  of  sale  and 
conveyance  was  in  writing.  But  the  court 
held  otherwise ;  Gilchrist,  y., .  saying,  **  If, 
from  the  testimony  of  the  witness,  it  must 
be  inferred  that  a  bill  of  sale  of  the  goods, 
or  some  written  contract,  was  made  by  the 
father  of  Mrs.  Brown,  at  the  time  to  which 
the  witness  refers,  the  instrument  should  be 
produced,  or  its  absence  accounted  for ; 
and,  unless  that  be  done,  there  will  be  no 
evidence  of  property  in  the  plaintiff.  The 
first  inquiry,  then,  is,  whether  the  words 
'sold  and  conveyed '  be  susceptible  of  the 
construction  put  upon  them  by  the  counsel 
for  the  defendant.  According  to  the  most 
approved  modem  lexicographer,  the  word 
•sell*  is  used  'where  something  is  given 
or  delivered  in  exchange  for  money,  or 
•security  for  money.'  The  word  *  convey  * 
means  *to  canry,*  *to  transport,*  *to  take 
to  or  from,'  *to  import.'  —  Richardson^ s 
New  English  Dictionary,  in  Verb.  Accord- 
ing to  Jacobs,  a  sale  is  the  transferring  the 
property  of  goods  from  one  to  another, 
upon  a  valuable  consideration ;  and  such 
is  substantially  the  meaning  given  it  by 
Chitty  and  Comyn  on  contracts.  A  *  con- 
veyance '  is  a  deed  which  passes  or  conveys 
land  from  one  to  another.  —  Jac,  Law  Did. 
in  Verb.  But  whether  the  definitions  given 
by  Jacobs  be  technically  correct  or  not,  the 
meaning  of  the  words  is  to  be  ascertained 
by  the  context.  The  witness  was  speaking 
of  property,  a  sale  of  which  need  not  be 
proved  by  an  instrument  in  writing.  The 
defendant's  argument  is,  substantially,  that 
by  using  the  words  *  sold  and  conveyed  * 
the  same  idea  is  commu]iicated  as  if  she 
had  said  *  sold  and  conveyed  by  an  instru- 
ment in  writing.'  Now,  the  word  *  sale  ' 
docs  not  imply  a  written  contract.  The 
word  *  convey,'  if  it  imply  a  written  instru- 
ment, refers  to  a  deed  of  land.  Had  she 
been  speaking  of  land,  as  it  can  be  con- 
veyed only  by  deed,  the  word  would  have 
implied  a  deed ;  but  she  was  speaking  onlv 
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of  personal  chattels,  and  as  we  are  called 
upon  to  criticise  the  language  she  used, 
and  ascertain  the  ideas  it  might  properly 
convey,  our  opinion  is,  that,  considering  the 
subject  to  which  the  words  referred,  they 
do  not  mean  that  any  thing  more  was  done 
than  was  necessary  to  transfer  the  property 
in  the  articles  from  the  owner  to  Mrs. 
Brown,  and  that  from  them  it  cannot  be 
inferred  that  there  was  an  instrument  in 
writing,  that  being  unneccssar)'."  Brown 
V.  Fitz,  13  N.  H.  283. 

1.  Where  an  agreement  reserved  the 
privilege  of  using  all  the  water  of  a  spring 
as  formerly  "  conveyed,"  it  was  held,  that 
the  word  "  conveyed  "  meant  the  manner  of 
conducting  the  water,  and  did  not  refer  to 
the  conveyance  of  the  right;  the  court, 
Black,  y.,  saying,  "The  judge  of  the  com- 
mon pleas  thought  that  the  agreement  of 
1 8^6 established  a  privilege  to  use  the  water, 
as  It  had  been  used  previously.  The  plain- 
tiff contends  that  it  created  a  right  limited 
and  defined  by  the  terms  of  the  old  grant. 
We  are  of  opinion  that  the  court  below  was 
right.  The  main  argument  of  the  plaintiff 
in  error  is,  that  the  word  *  convey'  must 
be  taken  in  its  technical  sense.  It  is  true 
that  a  term  of  art  in  the  law,  when  used  in 
a  written  contract,  is  always  understood  by 
the  courts  according  to  the  meaning  which 
they  have  agreed  to  impress  upon  it,  unles>s 
very  strong  reasons  can  be  adduced  to 
show  that  the  parties  meant  something  else 
by  it ;  for  instance,  heirs  and  heirs  of  his 
body  have  a  certain  legal  meaning,  which 
will  adhere  to  them  until  the  contrary  in- 
tent be  clearly  established,  though  it  is  well 
known  that  many,  perhaps  most,  unpro- 
fessional persons,  use  them  as  synonymous 
with  children.  But  it  often  happens  that 
we  have  one  and  the  same  word  for  two 
ideas  totally  different.  Of  such  a  word  we 
can  never  know  the  meaning,  except  by 
reference  to  the  context.  There  is  no  bet- 
ter example  of  this  than  the  word  *  con- 
vey,' which  may  mean  to  conduct  water 
from  place  to  place,  or  to  transfer  title  fr<»ni 
one  person  to  another.  Assuming  that  in 
the  latter  sense  it  is  a  term  of  art  (which 
it  is  not),  we  are  still  bound  to  receive  it  in 
its  other  meaning,  if  water  was  the  subject- 
matter  spoken  of,  since  it  would  be  absurd 
to  speak  of  *  conveying  water,'  in  a  techni- 
cal sense,  from  a  spring  to  a  paper-mill. 
Now,  it  was  water  that  the  agreement  said 
,  should  be  comuyed,  *as  it  has  formerly  been 
conveyed.'  The  grammatical  structure  of 
the  sentence  leaves  this  in  no  doubt.  The 
rit^ht  or  title  is  not  referred  to.  The  pro- 
noun it  can  have  no  antecedent  exccjil 
iViiter^  Edelman  :<.  Ycakel,  27  Pa.  St 
26. 
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OOVTEYAHCE.  (See  Abstract  of  Title;  Acknowledg- 
ment; Agjincv;  ANifiiGuiTY;  Adverse  Possession;  Deeds.) 
—  TKe  act  or  instrument  by*  which  property  in  real  estate  is 
transferred^  A  general  word,  comprehending  the  several  modes 
of    passing   title    to    real   estate.*     The   following   instrument 

I*  Thts  defttiicion  was  given  by  5'^£j^z&/V-i&,  charge  on  the  equity  of  redemption  in  an 
y.,  tn  a  case  which  decided  that  an  inden-  estate,  a  'conveyance*  within  the  meaning 
ttjrc  to  lead  to  the  uses  of  a  common  of  the  act  ?  There  is  no  magical  meaning 
recovery  was  a  ''conveyance"  within  the  in  the  word  'conveyance;*  it  denotes  an 
meaning  of  the  recordmg  acts,  and  that  instrument  which  carries  from  one  person 
where  that  part  of  such  an  indenture  which  to  another  an  interest  in  land.  Now,  an 
was  executed  by  the  recoveror  was  acknowl-  instrument  giving  to  a  person  a  charge 
edged  and  recorded,  it  was  not  necessary  upon  land,  gives  him  an  interest  in  the  land 
that  the  part  signed  and  sealed  by  the  — if  he  has  a  mortgage  already,  it  gives 
recoveree  should  be  acknowledged  and  him  a 'further  interest;  and  so,  whether 
recorded  ;  the  judge  saying,  "As  grantor  made  in  favdr  of  a  person  who  has  already 
is  Che  WkQ^K  comprehensive  word  to  signify  a  charge,  or  of  another  person,  it  is  a  'con- 
one  who  conveys  lands,  so  *  conveyance '  is  veyance  *  of  an  interest  in  the  land.**  Crcd- 
the  conimoti  Statute  word  to  intend  the  land  v.  Potter,  lo  L.  R.  Ch.  App.  8.^ 
d<:ed,4hea.ct  or  instrument,  by  which  prop-  8.  In  construing  the  Mississippi  code, 
criy  in  real  estate  is  transferred.**  Dudley  which  provides  that  **no  cofweyante  or 
V,  Sumntn  5  Mass.  438,  472.  incumbrance  for  the  separate  debts  of  the 

\x%h9ldtngK\\%\  a  freehold  estate  can  only  husband  shall  be  binding  on  the  wife  be- 
be  conveyed  by  a  deed  or  writing  under  yond  the  amount  of  her  income,**  the  court, 
seal,  the  courts  Scott^  J,^  said,  "It  has  Simball^  C,  J.,  said,  ** The  plain  policy  of 
beet)  argued  that  there  is  nothing  in  our  the  statute  is,  that  she  may  sell  her  prop- 
statute  concertiing  'conveyances"  which  erty,  transfer  or  mortgage  it.  But  if  she 
requires  an  instrument  conveying  lands  to  pledges  it  as  a  security  for  the  separate 
be  sealed.  The  statute  uses  the  word  debt  of  her  husband,  whether  that  pledge 
'conveyance'  to  designate  all  instruments  is  by  a  'conveyance*  absolute,  by  mort- 
convcying  lands  from  one  to  another,  ga^e,  or  by  deea  of  trust,  it  shall  only  have 
Blacksione  says,  deeds,  which  serve  to  con-  a  limited  effect.  The  legislative  intention 
vey  the  property  of  lands  and  tenements  is  that  she  shall  not,  beyond  the  income, 
from  mail  to  man,  are  commonly  denomi-  make  her  property  a  security  for  her  hus- 
nated'  conveyances.  2  Blackstone,  309.  band's  debt^  either  by  'conveyance  or  in- 
We  have  seen  that,  in  England,  the  word  cumbrance,*  that  is,  by  any  form  of  instru- 
'  conveyance'  carries  with  it  the  idea  of  a  ment  by  which,  under  the  law,  a  lieu  or 
se^iled  Instrument.  This  word  is  used  by  hvpothecation  can  be  created.  It  will  be 
our  legislature  in  the  sense  in  which  it  is  ooserved  that  the  word  'conveyance*  is 
understood  in  England.  This  seems  ap-  separated  by  the  disjunction  *  or  *  from  *  in- 
parent  from  the  twenty-sixth  section  of  the  cumbrance.  Those  words  are  not  used  to 
act  relative  to  *  conveyances,*  which  de-  convey  the  same  idea.  *  Conveyance,*  being 
claret  that  no  covenant  expressed  or  im-  a  general  word,  comprehends  the  several 
plied,  in  any  '  conveyance,*  shall  bind  a  modes  of  passing  title  to  real  estate.  It  is 
married  woman,  etc.  A  covenant  cannot  defined  to  be  *  the  transfer  of  the  title  of 
be  created  btJi  by  deed.  The  legislature,  land  from  one  person,  or  class  of  persons, 
then,  must  have  had  in  mind  the  idea  of  a  to  another.*  i  Bouv.  Law  Die.  (12th  ed.) 
sealed  uistrunver>t,  when  the  word  'con-  361.  .  .  .  We  think  that  it  is  used  in  this 
veyance*  is  used,'*  McCabe  zk  Hunter,  7  statute  in  its  general  sense.**  Klein  v,  Mc- 
^^^>*  355-  Namara,  54  Miss.  90. 

In  h&iiiitig  that  a  further  charge  in  favor  So  in  holding  that  a  colorable  sale  and 
of  the  first  mortgagee  of  land  requires  transfer  of  personal  property,  although  void 
registration,  the  court,  LA)rd  Cairns^  L,  C,  as  against  the  creditors  of  the  vendor,  do 
said.  ''The  question,  then,  is,  whether  the  not  amount  to  an  act  of  bankruptcy  within 
further  charge  of  Potter  &  Brown  was  a  the  bankrupt  Ia>^of  the  United  States,  un- 
'decd  or  trflinYyaTtce^  within  the  meaning  of  less  executed  by  a  fraudulent  dr^d  or  ctm- 
x\\'(^  IVfil /kidhfg  Registry  Act,  The  wording  veyancf^  the  couriy  Sewail^  7.,  said,  "The 
o£  the  act  is  tiot  very  clear,  but  we  cannot  transfer  in  this  case  was  by  a  bill  of  par- 
read  Ihc  first  section  without  seeing  that  the  eels,  a  writing  without  seal,  with  a  receipt 
documer\ls  intended  to  be  registered  were  for  the  amount,  and  a  delivery  of  the  arti- 
all  deeds  and  *  conveyances  *  of  or  affect-  cles  sold  by  this  memorandum.  This 'con- 
ing lands  within  the  W^j/ ^/V////?-.  Is, then,  veyance*  was  not,  in  the  opinion  of  the 
an  instrument   not   under  seal,  giving  a  court,  a  'conveyance'  of  chattels  in    the 
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technical  sense,  or  according  to  the  legal 
constraction  of  the  clause  cited  from  the 
statute.  Whatever  mav  be  the  loose  and 
popular  sense,  or  possiole  applications,  of 
the  term  *  conveyance,'  the  legislature  are 
not  understood  to  speak  in  an  indetermi- 
nate manner,  especially  if  that  construction 
would  violate  any  general  principle  of  juris- 
prudence. For  in  making  a  statute  the 
l^islature  are  understood  to  refer  them- 
selves to  existing  customs  and  rules,  or,  in 
other  words,  when  using  technical  terms,  to 
employ  them  in  a  precise  and  technical 
sense.  The  same  term  'conveyance'  is 
used  in  speaking  of  the  transfer  of  lands 
and  chattels,  and  different  meanings  must 
be  given  to  the  same  word  to  apply  it  to 
the  transaction  in  question."  Livermore  v, 
Baglcy.  3  Mass.  4S7,  510. 

1.  wiUi.  A  will  is,  in  contemplation  of 
law,  a  ••conveyance ; "  therefore,  under  the 
act  3  VicL  c.  74,  sec.  16  (Canadian  Stat- 
ute), which  renders  valid  any  deed  or  con- 
veyance  that  may  be  made  for  the  benefit  of 
the  Church  of  England,  provided  that  such 
deeds  and  conveyances  snail  be  made  and 
executed  six  months,  at  least,  before  the 
death  of  the  person  conveying  the  same, 
and  shall  be  registered  not  later  than  six 
months  after  his  decease,  it  was  held  that 
a  person  may  devise,  as  well  as  grant,  by 
deed,  lands  to  the  Church  of  England,  for  the 
purposes  of  that  act ;  Robinson,  C.  y.,  say- 
ing, "It  is  a  general  principle  in  construing 
statutes,  that  we  ar^  to  assume  that  the 
legislature  did  not  use  words  idly,  and  with- 
out intending  that  any  meaning  should  be 
attached  to  them.  On  the  contrary,  where 
they  enumerate  several  things,  as  in  this 
act,  we  are  to  give  a  several  and  distinct 
meaning  to  each  word  used,  as  if  to  express 
something  distinct,  whenever  we  can  do  so 
without  departing  from  the  natural  and 
proper  use  of  language.  This  rule  holds 
in  the  construction  of  all  statutes.  We  are, 
therefore,  in  the  first  instance,  to  suppose 
that  when  the  legislature,  throughout  this 
clause,  with  one  exception,  used  the  words 
deed  or  conveyance^  they  did  not  mean- deed 
alone;  for,  if  they  did,  there  was  then  no 
use  for  the  words  *  or  conveyance,*  as  they 
would  signify  nothing.  We  must  ask  our- 
selves then,  m  the  first  place,  is  there  any 
thing  besides  a  deed  by  which  lands  may 
be  made  to  pass,  and  which  may  by  law  be 
registered?  A  *will'  is  an  instrument  by 
which  lands  may  be  passed,  and  which  may 
be  registered  as  this  statute  requires ;  and 
it  is  something  different  from  a  deed,  and 
not  included  in  that  term.  Then  the  next 
question  is,  can  a  will  be  properly  said  to 
be  a  'conveyance  *?  If  it  can  be,  then  bv 
taking  wills   to  be  included   in  the  word 
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'conveyance,'  as  used  in  this  statute,  a 
meaning  is  given  to  the  word  which  makes 
it  import  something  different  from  the  other 
word,  deedy  and  so  shows  that  the  legisla- 
ture did  not  use  the  word  idly  and  in  vain. 
If,  on  the  other  hand,  we  cannot  hold  the 
will  to  be  a  '  conveyance '  without  pervert- 
ing the  proper  legal  import  of  the  word, 
and  using  it  in  a  sense  unknown  to  the  law, 
then  we  should  hold  'wills*  not  to  be 
comprehended  in  the  word  'conveyance,' 
even  though  we  should  be  driven  in  conse- 
quence to  admit  that  the  legislature  must 
have  used  the  word  idly,  and  without  intend- 
ing that  it  should  convey  any  distinct  mean- 
ing ;  for,  in  fact,  we  know  that  this  is  noth- 
ing more  than  they  do  in  an  abundance  of 
instances,  which  it  would  be  easy  to  quote. 
It  does  not  occur  to  me  that,  besides  a 
deed,  there  is  any  other  instrument  for  con- 
veying land  which  can  be  registered,  unless 
it  be  a  will.  Does  a  will,  then,  according 
to  proper  legal  construction,  come  within 
the  meaning  of  the  word  'conveyance'? 
or,  in  plain  words,  is  a  will  a  'convey- 
ance *  ? 

"  In  Sheppard's  Touchstone,  pages  i,  2, 
we  are  told  that  the  common  or  general 
'assurances  or  conveyances'  of  the  king- 
dom that  are  made  between  subject  and 
subject,  and  are  of  ordinary  and  daily  use 
for  the  transferring  of  lands,  tenements, 
and  hereditaments  from  one  to  another, 
are  of  ten  kinds,  two  of  which  are  by  mat- 
ter of  record,  namely,  fine  and  recovery; 
and  the  rest  are  by  matter  of  deed^  Mr, 
Preston  corrects  this  passage  by  inserting 
in  a  parenthesis  "  (or  in  pais  or  by  witt^ 
and  commonly  termed  matters  in  fait)** 
And  he  enumerates  the  eight  kinds  of 
"conveyance,"  intended  by  Sheppard; 
namely,  (i)  by  feoffment,  (2)  grant,  (3)  bar- 
gain and  sale,  (4)  lease,  (5)  exchange,  (6) 
surrender,  (7)  release  or  conveyance,  (8)  by 
devise,  or  by  last  will  and  testament.  We 
see,  then,  tnat  both  by  the  author  of  the 
"Touchstone,"  and  by  his  learned  editor, 
Mr.  Preston^  wills  are  classed  among  the 
common  "conveyances"  of  the  kingdom, 
though  the  "Touchstone"  does  not  draw 
the  distinction  which  Afr.  Preston  does,  and 
would  even  reckon  them  among  "  convey- 
ances "  by  deed.  Mr,  Preston  adds  after- 
wards, "  A  feoffment,  gift  in  tail,  or  lease, 
as  an  exchange  in  one  county  for  other 
lands  in  the  same  county,  or  a  surrender, 
may  be  without  deed,  as  distinguished 
from  a  mere  writing,  and  a  writing  is  neces- 
sary only  on  account  of  the  Statute  of 
Frauds,  29  Car.  II.  c.  3,  and  a  devise  is  an 
assurance  by  mere  writing,  with  or  without 
seal,  and  not  by  deed."  Mr.  Justice  Black- 
stone,  in  his  Commentaries,  vol.  ii.  p.  378, 
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says,  "The  last  method  of  *  conveying  *  real 
property  is  by  devise ; "  and  in  page  ;j78  he 
adds,  "  A  will  of  lands  is  considered  oy  the 
courts  of  law,  not  so  much  in  the  nature  of 
a  testament  as  of  a  '  conveyance,*  declaring 
the  uses  to  which  lands  shall  be  subject, 
with  this  difference,  that  in  other  coni/e^- 
ances  the  actual  subscription  of  the  wit- 
nesses is  not  required  by  law,  but  in  devises 
of  lands  subscription  is  now  absolutely 
necessary  by  statute,  in  order  to  identify  a 
*  conveyance  *  which,  in  its  nature,  can  never 
be  set  up  till  after  the  death  of  the  devisor ; 
and  upon  this  notion,  that  a  devise  affect- 
ing lands  is  merely  a  species  of  *convey- 
ancCj'  is  founded  this  distinction  betwixt 
devises  and  testaments  of  personal  chattels, 
that  the  latter  will  operate  upon  whatever 
the  testator  dies  possessed  of,  —  the  former 
only  upon  such  real  estates  as  were  his  at 
the  time  of  executing  and  publishing  his 
will."  In  Harwood  v.  Goodnight,  Cowper, 
90,  Lord  Mansfield  observed,  "  But  a  de- 
vise in  England  is  an  appointment  of 
particular  lands  to  a  particular  devisee, 
and  is  considered  in  the  nature  of  a  'con- 
veyance '  by  way  of  appointment,  and  upon 
that  principle  it' is  that  no  man  can  devise 
lands  which  he  has  not  at  the  date  of  siuh 
'conveyance.'  Thus  it  api^ears  that  a  de- 
vise is  treated  in  law  not  merely  as  a 
'conveyance,*  but  as  being  emphatically 
a  'conveyance,*  so  that  on  the  principles  of 
ihe  common  law  nothing  can  pass  under  it 
but  what  the  devisor,  at  the  time  of  mak- 
ing his  will,  was  in  a  condition  to  convey. 
We  cannot  therefore  hold,  in  the  face  of 
these  authorities,  that  the  word  'convey- 
ance '  cannot  include  a  devise.'*  Baker  V, 
Clark,  7  U.  C.  Q.  B.  44. 

But  a  gift  of  personalty  is  not  a  "  con- 
veyance;'* and  therefore,  where  an  act 
(April  26,  1855,  sect.  11)  declared,  "No 
estate,  real  or  personal,  shall  hereafter  be 
bequeathed,  devised,  or  conveyed  to  any 
body  politic,  or  to  anv  |)erson  m  trust  for 
religious  and  charitable  uses,  except  the 
same  be  done  by  deed  or  will,  etc.,  at  least 
one  calendar  month  before  the  decease  of 
the  testator  or  alienor,"  and  A,  having 
made  a  will  whereby  she  bequeathed  lega- 
cies to  charities,  on  finding  her  death  im- 
minent, executed  a  power  of  attorney  to  B, 
with  instructions  to  sell  her  loans,  and  pay 
the  amounts  of  her  charitable  legacies  from 
the  proceeds,  all  of  which  was  done  in  her 
lifetime,  but  A  died  within  a  calendar 
month  of  the  date  of  her  will,  and  while 
the  proceeds  of  the  sale  of  the  loans  was 
still  in  B's  hands,  it  was  held  that  such  a 
gift  of  personalty,  not  being  a  "convey- 
ance "  of  property,  was  valid.  McGlade's 
Appeal,  II  Weeklv  Notes  of  Cases  (Pa.), 
257- 

Mortf^et.  ^In  some  States,  mortgages 
have  been  held  to  be  "  convevances.'*    Thus 


in  Mississippi,  in  deciding  that  a  mortgage 
in  fee,  made  by  the  husband  during  cover- 
liure,  bars  his  widow  of  dower,  the  court, 
Simball,  7.,  said,  "  A  mortgage  in  fee  serves 
a  complex  purpose :  it  is  a  security  for  a 
debt,  and  at  the  same  time  a  *  conveyance  * 
of  the  estate.  In  strictness  it  creates  a 
conditional  estate,  or  an  estate  upon  defeas- 
ance. .  .  .  We  are  unable  to  discover  the 
reason  why  the  husband  may,  for  a  valuable 
consideration,  convey  absolutely,  so  as  to 
deprive  the  widow  of  dower,  and  yet  a  less 
'conveyance*  by  way  of  mortgage  not  be 
within  the  act.  Both  are  withm  its  letter. 
If  the  husband  should  convey  absolutely  to 
his  creditor,  in  satisfaction  of  his  debt,  it 
would  hardly  be  pretendec^  that  the  claim 
to  dower  would  not  be  terminated.  If  he 
conveys  conditionally,  as  security  for  the 
debt,  the  husband  may  redeem  in  his  life- 
time; if  he  fails,  she  may  redeem,  and 
call  upon  the  heir  for  contribution;  or, 
upon  foreclosure,  she  may  be  endowed  out 
of  the  surplus.  In  employing  the  term  in 
the  dower  act  (art.  162,  code  467),  'con- 
veyance,' 'conveyed,*  we  suppose  that  the 
legislature  meant  the  sense  in  which  the 
w<ird  is  ordinarily  used  in  our  jurisprudence. 
It  is  a  technical  or  ^«/2j/-technical  word  of 
precise  and  definite  import.  As  defined 
by  Bouvicr  ( i  Law  Die.  346),  *  Cotwcya/iee 
is  the  transfer  of  the  title  to  land  by  one 
person  to  another.*  'The  instrument  itself 
is  called  a  cotri'eyaHce.^  It  is  a  general  term 
indicating  the  several  modes  of  pastiin^ 
title.  Such  was  the  import  given  it  in  Ses- 
sions V.  Bacon,  23  Miss.  273.  The  wife  had 
])o\ver,  with  the  concurrence  of  her  hus- 
band, to  'convey*  her  separate  property. 
The  objection  was,  that  this  did  not  author- 
ize her  to  mortgage  it.  But,  argued  the 
court,  as  the  major  includes  the  minor,  if 
she  may  *  convev  absolutely,  it  is  clear  that 
she  could  exercfse  the  less  power  of  making 
a  'conditional  conveyance.*  .  .  .  We  are 
conducted  to  these  conclusions,  that  a  mort- 
gage in  fee,  executed  by  the  husband  during 
the  coverture,  in  good  faith  to  secure  a 
debt,  is  a  *  com'eyance  for  a  valuable  con- 
sideration within  the  statute,*  and  irqposes 
an  incumbrance  upon  the  estate,  to  which 
the  dower  of  the  widow  is  subordinate." 
Pickett  V.  Buckner,  45  Miss.  226. 

So  in  California,  the  words  **  cofrt'cyattce 
of  real  property,'*  as  used  in  sections  121 3 
and  1214  of  the  civil  code,  section  1215  of 
which  defines  the  term  "conveyance"  used 
in  the  two  preceding  sections  as  embracing 
every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  property  is  created, 
aliened,  mortgaged,  or  incumbered,  or  by 
which  the  title  to  any  property  may  be 
atfccted,  except  wills,  was  held  to  include 
mortgages.  Odd  Fellows'  Sav.  Bank  v. 
Banton,  46  Cal.  603.  See  Call  v.  Hastings, 
3  Cal.  179. 
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In  Iowa  also,  where  the  honieslcacl  stat- 
ute provides  that  the  homestead  of  every 
head  of  a  family  shall  be  exempt  from 
judicial  sale  when  there  is  no  special  decla- 
ration of  the  statute  to  the  contrary,  among 
which  exceptions  is,  debts  created  by  writ- 
ten contract  by  persons  having  the  power 
to  convey,  and  expressly  stipulating  that 
the  homestead  should  be  liable  therefor,  the 
court  held^  under  a  further  provision  of 
the  same  statute  to  the  effect  that  a  '*  con- 
veyance" by  the  owner  is  of  no  validity 
unless  the  husband  and  wife  (if  the  owner 
is  married)  concur  in  and  sign  such  con- 
veyance; that  it  was  not  essential  to  the 
validity  of  a  mortgage  of  property  occu- 
pied as  a  homestead,  in  the  execution  of 
which  both  the  husband  and  wife  concur, 
to  expressly  dcscril>e  the   property  as   a 
homestead,  and  to  state  that  it  is  with  ref- 
erence to  that  fact  that  the  "conveyance  " 
is  made;  BnlJwin^  J.^  saying,  "It  is  not 
claimed  by  the  complainant  that  the  home- 
stead of  the   defendants   is   liable   under 
cither  of  the  exceptions'  as  above  stated  ; 
but  it  is    submitted    that    the    mortgage 
sought  to  be  foreclosed  is  a  *  conveyance  ' 
within  the  meaning  of  said  section   1247, 
and  that,  when  the  defendants  concurred 
in  and  signed  the  same,  they  thereby  waived 
their  right  of  exemption,  and,  when   thus 
waived,  their  equity  of  redemption  is  lia- 
ble to  l)e  foreclosed  in  the  same  manner  as 
though  the   mortgaged   property  did   not 
constitute  the  homestead.     I)id  the  legis- 
lature, in  the  adoption  of  this  section,  in- 
tend  to   embrace    mortgages   within   the 
meaning  of  the  term  *  conveyance '  ?    Giv- 
ing to  the  word  *  conveyance  '  a  construc- 
tion according  to  the  approved  usage  of 
language,  or  the  peculiar  and  appropriate 
meaning  It  has  received  in  law,  would  it 
not  apply  to  or  include  mortgages,  as  well 
as  absolute  transfers  of  titles  ?     *  A  mort- 
gage is  the  conveyance  of  an  estate  by  way 
"f  pledge  for  the  security  of  a  debt,  and 
to  become  void  upon  the  payment  of  it.' 
4  Kent  Com.  138.    *A  mortgage  may  be 
<1escribed  to  be  a  com.'eyance  of  lands  by  a 
tlcbtor  to  his  creditor,'  etc.     Bouv.  L.  J). 
\Mortuum  vadinnr^  dead  pledge,  or  mort- 
gage, is  where  a  debtor  actually  conveys 
lands  to  his  creditor,'  etc.    Walker's  Am. 
i^w,  293.    •  A  mortgage  is  a  conveyance  of 
liroperty,  and  passes  it  conditionally  to  the 
mortgagee.*     United   States  v.  Foster,   2 
"Craiwch  <U,  S.),  358.     *  A  mortgage  is  not 
only  a  lien  for  a  debt,  but  it  is  something 
■mwe:  it  is  a  transfer  of  the  proiDerty  itself 
»s  a  security  for  the  debt.*    Conrad  v.  At- 
lantic Insurance  Co.,  i   Pet.  (U.  S.)  441. 
"*  K  mortgage  is  the  conveyance  of  an  estate.* 
t  Hilliard  on  Mortgages,  2.     *  A  mortgage 
"not  only  creates  a  hen,  but   operates   to 
transfer  to  the  mortgagee  a  qualified  or 
'Coii£tionaI  estate,'  etc. ;  *  and  a  mortgagee 
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is  a  purchaser  within  the  meaning  of  our 
registry  law.*  Porter  v.  Green,  4  la.  571. 
The  authorities,  without  exception,  speak 
of  a  mortgage  as  a  *  conveyance.*  We  are 
inclined  to  think  (hat  our  legislature  re- 
garded a  *  conveyance '  within  the  meaning 
of  this  section,  not  only  from  the  general 
signification  of  the  word  as  applicable  to 
mortgages,  but  by  the  use  of  the  word  in 
other  sections  of  the  code,  adopted  at  the 
same  time  this  section  was.  In  section 
1232  the  legislature  provided  that  the  form 
of  a  mortgage  might  be  the  same  as  a  deed 
of  *  conveyance,'  adding  that  it  should  l)c 
void  on  condition,  etc.  So  also  in  section 
1256  it  is  provided  that  the  owner  of  a 
homestead  may  change  the  metes  and 
bounds  thereof,  but  such  change  should 
not  prejudice  *  conveyances  '  or  liens  made 
or  created  previous  thereto.  What  kind 
of  *  conveyances '  are  here  referred  to  ?  N«)t 
absolute  conveyances^  because  no  change  of 
boundaries  by  the  owner  of  the  homestead 
could  prejudice  the  rights  of  the  vendee, 
where  he  had  a  title  in  fee-simple.  To  sav 
that  it  referred  to  any  other  than  *  condi- 
tional conveyances,'  would  render  this  sec- 
tion meaningless."     Habcock  v.  Hoey,  \  i 
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So  m  the  territory  of  Montana,  it  was 
held  in  January,  1887,  that  a  "mortgage" 
is  included  within  the  words  "grant  or  con- 
veyance  "  as  usccl  in  Rev.  Stat.  U.  S.  §  2262, 
providing  that  any  grant  or  conveyance 
made  hy  a  settler  of  lands  pre-empted  l)c- 
fore  "  final  receipt  shall  be  null  and  void, 
except  in  the  hands  of  a  bona  fide  purchaser 
for  value."  In  this  case  the  court,  Bach^  J., 
said,  "  It  is  claimed  by  the  appellants  that 
the  words  *  grant  or  conveyance^  do  not 
include  a  mortgage;  that  a  mortgage  by 
our  laws  does  not  pass  the  title  to  the  land, 
but  is  a  mere  security  or  lien  for  the  note. 
The  authorities  are  at  variance  upon  thi?^ 
question.  The  Sui)reme  Court  of  California 
has  held  that  such  a  mortgage  was  abso- 
lutely void,  as  against  the  mortgagor  and 
his  assigns,  excepting  a  bona  fide  pur- 
chaser. See  Bull  v,  Shaw,  48  Cal.  455, 
The  Supreme  Court  of  Minnesota  held 
mortgages  to  be  yvithin  the  terms  'grant 
and  conveyance,'  and  that  they  were  there- 
fore void,  except  as  provided  m  the  statute 
in  several  cases,  among  others  in  McCuc  7-. 
Smith,  9  Minn.  259;  Woodbury  v.  Dorinan^ 
15  Minn.  338.  But  the  same  court,  in  a 
later  case,  reversed  that  doctrine,  and  held 
that  a  mortgage  was  not  included  within  the 
terms  of  the  statute;  and  the  court  bases 
its  decision  upon  the  ground  that  a  mort- 
gage is  a  mere  securitv,  and  does  not  at  t 
as  a  conveyance.  See  Jones  v»  Tainter,  1 5 
Minn.  512.  The  Supreme  Court  of  Kansas 
holds,  with  the  California  Supreme  Court, 
that  a  mortgage  docs  come  within  the  terms 
of   the  statute.     Brewster   v.  Madden,    15 
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Ran.  24g.  In  the  case  of  Owings  v,  Licht*  manner,  with  any  person  or  persons  what- 
tnberger,  9  Copp,  Land  Owner,  197,  in  a  soever,  by  which  tne  title  whuch  he  might 
letter  dated  Nov.  17, 1882,  the  lion.  Henry  acquire  from  the  Government  of  the  United 
M,  Teller,  then  Secretary  of  the  Interior,  States  should  inure,  in  whole  or  in  part,  to 
writer  u]>oii  this  question  as  follows :  '  It  the  benefit  of  any  person  except  himself.* 
\m  claimed  by  plaintiff's  counsel,  that  the  These  words  show  the  evident  purpose  of 
mortgage  given  by  plaintiff  Ijefore  his  re-  the  government ;  and,  in  the  light  of  those 
moval  was  a  disposition  of  his  homestead,  words,  the  expression  'grant  or  convey- 
...  I  do  nut  think  this  view  of  the  case  ance '  is  clearly  meant  to  include  a  mort- 
can  be  maintained.  At  common  law,  the  gage.  But  there  is  a  still  further  reason  for 
title  pasiied  to  the  mortgagee ;  but  the  rule  such  an  interpretation.  Section  2262  be- 
of  the  common  law  has  been  changed  bv  came  a  law  in  184 1.  At  that  time,  the 
statute  in  most  of  the  States,  and  in  sucn  courts  of  the  State  of  New  York  were 
States  the  legal  title  remains  in  the  mort-  the  only  courts  that  held  that  a  mortgage 
gagor.  \\\  Nebraska,  a  mortgage  of  real  was  a  security  only.  Even  at  this  late  dater 
estate  j^  a  mere  pledge  or  collateral  secu-  the  following  States,  Alabama,  Arkansas, 
nty.*  We  think  the  honorable  Secretary  Connecticut,  Illinois,  Kentucky,  Maine. 
of  the  Interior  and  the  Supreme  Court  of  Maryland,  Massachusetts,  New  Hampshire, 
Mirvnesota  apply  the  wrong  rule  of  inter-  New  Jersey,  North  Carolina,  Ohio,  Pennsyl- 
prctation  to  the  section  2262,  by  not  first  vania,  Rhode  Island,  Tennessee,  Virginia, 
ascertainir\g  what  the  nature  of  a  mortgage  and  West  Virginia,  hold  the  old  common- 
ly in  Nebraska  and  Minnesota.  They,  in  law  doctrine  that  the  mortgagee  has  the 
cffeci,  declare  that  a  United  States  statute  legal  title.  In  New  York  alone  the  courts, 
IS  to  be  interpreted  through  the  medium  of  without  the  aid  of  a  statute,  hold  a  con- 
a  statute  of  a  State.  Whatever  may  be  the  trary  doctrine.  In  the  other  States  which 
meaningof  the  words*  grant  or  conveyance'  hola  a  mortgage  not  to  be  a  conveyance, 
in  section  2262,  it  is  certain  that  there  can-  the  rule  depends  upon  express  statutes, 
noi  be  two  proper  interpretations  of  the  passed  long  after  1841,  when  section  2262 
same  statute.  It  is  equally  certain  that  was  made  Taw  by  act  of  Congress.  Then 
the  flection  contains  one  rule  of  law,  and  we  must  consider  what  a  mortgage  was  con- 
no  more,  on  this  subject,  and  that  that  sidered  to  be  in  the  year  1841.  And,  so 
rule  applies  to  mortgages  upon  pre-emption  considering,  we  are' forced  to  the  conclusion 
lands,  wherever  situated,  with  the  same  that  a  mortgage  is  included  within  the 
force  and  eJfect.  If  the  true  interpretation  words  'grant  and  conveyance,'  in  section 
of  that  section  is  to  be  governed  by  the  2262,  and  that  the  mortgage  sought  to  be 
charan.tcr  vA  a  mortgage  in  the  different  foreclosed  in  this  action  was  absolutely 
Statc>  and  Territories,  there  would  be  at  void.  The  Supreme  Cqurt  of  the  United 
Jea^t  two  distinct  and  contrary  rules  apply-  States,  as  far  as  we  can  ascertain,  has  never 
ing  to  mortgages  and  pre-emption  claims ;  ruled  upon  this  question ;  but  in  the  case 
for  some  oT  the  States  hold  that  a  mort-  of  Warren  v.  Van  Brunt,  19  Wall.  (U.  S.) 
^agc  passes  the  title,  while  others  —  by  646^  that  court,  speaking  of  the  Minnesota 
orce  of  ^ome  statute,  in  most  cases  —  hold  cases,  which  held  such  mortgages  void,  said 
that  a  mortgage  is  a  mere  security.  We  (page  655),  "All  contracts  in  violation  of 
would  then  reach  the  conclusion  that  the  this  important  provision  of  the  act  are  void, 
validity  of  such  a  mortgage  would  depend  and  are  never  enforced.  It  has  been  so 
upon  the  situation  of  the  land.  That,  cer-  decided  many  times  by  the  Supreme  Court 
tainly,  cannot  be  the  law.  A  mortgage  of  Minnesota.  We  are  satisfied  with  these 
upon  pre-emption  lands,  made  before  nnal  decisions."  Bass  v.  Baker,  6  Montana,  442; 
cntrj',  la  either  valid  or  void  under  that  sec-  s.  c,  12  Pacific  Rep.  522. 
tion.  If  valid  in  any  State,  it  is  valid  every-  Again,  in  Wisconsin  it  has  been  held 
where;  if  void  in  one  State,  it  is  void  m  that  the  term  "conveyance"  in  the  record- 
all  States.  The  true  rule  of  interpretation  ing  act  includes  a  mortgage.  Rowell  c. 
is,  'What  did  Congress  mean?'  The  pur-  Williams,  54  Wis.  636. 
pose  or  Congress  undoubtedly  was  to  fur-  AMignmtnt  of  a  Mortgage.  —  This  also 
iij^h  all  and  every  encouragement  to  settlers  has  been  held  to  be  a  "  conveyance  "  within 
upon  the  }mblic  lands,  and  to  legislate  so  the  meaning  of  the  recording  acts;  and  in 
thai,  neither  directly  nor  indirectly,  by  order  to  protect  himself  against  a  subse- 
virtue  of  the  law  should  those  lancls  be-  quent  bona  fide  purchaser  of  the  mortg2ige, 
come  the  property  of  a  few.  And  this  whose  assignment  may  be  first  recorded, 
sectkiu  provides  every  possible  safeguard  the  first  assignee  must  record  his  assign- 
against  any  alienation  by  the  settler  up  to  ment.  Bank  for  Savings  in  N.  Y.  v,  Frank, 
the  time  of  the  final  *  conveyance  *  by  the  45  N.  Y.  Super.  Ct.  404. 
governinciit  One  portion  of  the  section  Boleaie.  —  So  where  a  statute  provided 
provides  that  the  claimant  shall  make  oath  that  every  "conveyance"  of  real  estate, 
that  'he  has  not  directly  or  indirectly  not  recorded  in  the  office  of  the  proper 
made   ^fiy  agreement  or  contract,  in  any  register  of  deeds,  should  be  void  against 
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ol  carrying   or  transferring  any  thing   from   place  to  place;   a 


*ny  purchaser  in  good  faith,  and  for  a  val- 
aaolc  considcraiiont  of  the  same  real  estate 
whose  cimveyante  is  first  duly  recorded,  it 
^2&h€iJ  i\\^i  a  rf/^iijg',2^  an  m&trument  by 
which  the  title  to  real  estate  might  be 
affected  ia  law  or  equity*  was  a  "  ciinvey^ 
AQce"  vrithin  the  meaning  of  the  statute; 
^d  a  mortgagee  having  executed  a  sealed 
b^uvment  releasing  a  portion  of  the  mort- 
gtged  land,  which  release  was  not  recorded^ 
and  subsequently  assigned  the  mortgage, 
cm  foreclosure  and  sale  of  the  whole 
land,  all  of  which^  including  the  released 
t^rtign  was  purchased  by  defendant,  it 
utas  Atii^  that  as  to  the  delendant  the  re^ 
lease  was  void.     Palmer  v.  Bates,  zz  Minn. 

QnlteUis  I^Md.  — Under  the  statutes  in 
Wisconsin,  this  has  been  held  to  amount 
tn  a  deed  of  bargain  and  sak»  a^nd  there- 
fore  to  be  a  ^*  conveyance."  Culler  v. 
Jiin»,64  Wis.  173. 

AgFMJiMXil  or«fttl]ig  ui  Euamiiit  —  As 
an  easement  h  an  interest  in  real  estate, 
Qiifkr  the  Minnesota  statutes,  such  an  in- 
stnjuient  is  AM  to  be  a  "conveyance/* 
Warner  t?.  Rogers,  2^  Minn.  J4, 

LeiMi,  —  A  lease  is  not  a  "  conveyance/' 
and  therefof'e  it  was  Md  that  a  statute 
providing  thai  a  wife  may  not,  without  the 
joEnder  (3  her  husba^itd,  convfy  certain  real 
estate,  does  not  prohibit  her  leasing  the 
premises  in  her  name  alone  for  a  term  of 
y^ara ;  the  coun,  Peters^  C.  3%  ^^y^^g*  "  ^ 
lease  may  be  in  a  sense  a  *  conveyance,' 
but  such  is  not  the  common  accepted  nor 
the  accurate  Tueaning  of  the  term.  When 
*c  say  premises  are  leased,  we  generally 
mean  that  the  use  of  them  is  transferred ; 
and  by  the  term  conveyed,  that  the  title  is 
deeded.  ...  An  appeal  to  the  authorities 
!vU5tains  the  view  advocated  by  the  com- 
pbjnam.  Jacob's  Law  Dictionary  gives 
this  a&  the  old  common-Iaw  definition  of 
the  word  which  is  the  key  to  the  dispute : 
' "  conveyance  "  is  a  deed  which  passes  land 
from  one  man  to  another/  In  A  ben  roth 
V,  Greenwich,  jg  Conn.  356^  a  party  was  to 
tmvry  a  bridge  to  a  town.  The  court  said, 
'  To  tittrfey  real  estate  is  by  an  appropriate 
instrument  to  transfer  the  legal  title  to  it 
from  the  present  owner  to  another/  In 
Mayor  T^.  Mabie,  13  N,  V,"  151,  a  question 
arose  as  to  the  meaning  of  the  word  *  con- 
ireyance  *  in  a  statute  which  provides  that 
*i^  covenants  shall  be  implic  J  in  any  "con- 
Tcyance  "  of  real  estate  y  and  it  was  ^fli/ 
that  a  grant  of  wharfage  for  one  year  was 
not  a  "conveyance**  of  real  estate.  In 
Tone  ZK  Hrace,  1 1  Paige  (N.  V,)*  5*56,  it  was 
decided  that  a  lease  for  a  term  of  years 
*as  not,  in  the  ordiuary  sense  of  the  term, 
a  "  conveyance  "  of  land,     Tn  the  case  of 
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/it  re  Hunter,  X  Edw.  Ch.  (N-  V.)  1,  it  was 

decided  that  where  a  person  was  ec  csttvey 
an  estate  he  must  transfer  **  the  whole 
title/'  Mott  v.  Ruckman,  3  Blatch.  (U.  S,) 
71,  decides  that  a  charter  part^  is  not  a 
c&ffutyanct  of  a  vessel,  that  tt  goes  to 
the  use,  and  not  the  title/ ^^  Perkins  v. 
Morse,  78  Me.  17;  s/ c^  57  Am*  Rep. 
7S0, 

But  tn  California  a  lease  for  a  term  ex- 
ceedlng  one  year  was  held  a  "conveyance  '* 
within  the  definition  of  that  word  as  used 
in  the  recording  act  of  1850.  Jones  tt. 
Marks,  47  CaU  242. 

DecUratloA  of  IVnit  —  In  Wisconsin  a 
written  instrwment  in  the  form  of  a  memo- 
randum equivalent  to  a  liecluraii&n  iff  truii 
as  to  certain  land,  though  not  under  seal, 
and  without  witnesses  or  acknowledgment, 
was  kttd  to  be  a  *'conve}^ance  **  under  the 
Wisconsin  statutes.  White  v.  Fitageral4 
19  Wis.  4S0. 

Qiuter  P^ty — The  act  of  Congress 
entitled,  "An  act  to  provide  for  record- 
ing the  *  conveyances '  of  vessels,  and  for 
otner  purposes,  does  not  extend  to  char- 
ter parties.  Hill  &  Coim.  v,  the  steamer 
*  Golden  Gate/'  1  Newb.  Adm.  {U.  SJ 
30S;  Mott  r*  Ruckman,  3  iHatchf.  (U.  S.) 
71. 

CoaT«7ftno«  implifti  ao  Cav«nanta,— 
Where  A.  gave  to  K.  a  power  of  attorney 
to  grant,  bargati%  sell,  release,  etc.»  in  fee, 
certain  lands,  and  on  such  sale  "  to  exe- 
cute, seal,  and  deliver  in  the  name  of  A. 
such  *  conveyances  ^  and  assurances  in  the 
law  of  the  premises  to  the  purchaser,  in 
fee,  as  should  lie  needful  ^ir  necessary,  ac- 
cording to  the  judgment  of  U.  his  attor- 
ney, it  was  heUi  that  B.  had  no  power  to' 
execute  a  deed  with  the  usual  covenants  of 
seisin^  etc.,  so  as  to  bind  his  principal,  the 
court  saying,  *  The  attorney  was  authorised 
to  sell  and  to  execute  £mtvfy&mts  attd 
aiyurances  in  the  law,  of  the  lands  -si>ld, 
but  no  authority  was  given  to  bind  his 
principal  by  covenants.  A  'conveyance' 
or  assurance  is  good  and  perfect  without 
cither  warranty  or  personal  covenants ;  and 
therefore  they  are  not  necessarily  implied 
in  an  authority  to  convey.  All  authont]^  is 
to  be  strictly  pursued,  and  an  act  varying 
in  substance  from  it  is  void/'  Nixon  v. 
Hyscrott,  5  Johns.  (N.  V.J  58. 

lawful  Ifeed  of  CoiiTejaiioe.  —  Where 
one  covenanted  to  give  a  "lawful  deed  of 
cffriveyuTfi/^*  he  may  be  fairly  understood  to 
mean  a  deed  ct^^tv^yittg  a  lawfut  or  good 
title  ;  and  he  is  bound  to  produce  bis  title 
to  the  defendant,  and  offer  himself  ready 
to  execute  a  deed  before  he  can  recover 
the  consideration  money.  Dearth  v.  Wit- 
liiimson,  Adm.  of  Welsh,  2  S.  &  R.  498* 
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vessel  or  vehicle  employed  in.  the  general  conveyance  of  passen- 
gers.^ 

COBVETANCINO.  (See  Abstract  of  Title  ;  Convey  ;  Con- 
veyance ;  Deeds  ;  Trusts.)  —  Conveyancing  is  that  part  of 
the  lawyer's  business  which  relates  to  the  alienation  and  trans- 
mission of  property  and  other  rights  from  one  person  to  another, 
and  to  the  framing  of  legal  documents  intended  to  create,  define, 
trunsfer,  and  extinguish  rights.  It,  therefore,  includes  the  investi- 
gation of  the  title  to  lands,  and  the  preparation  of  agreements, 

1.  Public  or  Private  Conveyance.— Where  sengers*  Assurance  Co.,  30  L,  J.  Excheq. 

an  insurance  company  issued  insurance  tick-  317  :  *  We  ought  not  to  give  to  these  poli- 

cts  against  death  "caused  by  accident  while  cies  a  construction  which  will  defeat   the 

travelling   by  public  or  private  cotweyaiice  protection  of  the  assured  in  a  large  class  of 

provided  for  the  transportation  of  passen-  cases.'      But  independently  of  this.      The 

geis/'  in  two  forms  or  classes,  one  known  as  words    *  private    conveyance '    reasonably, 

the   *' travellers'   risk,"   the    other   as    the  and  ex  vi  termini^  include   the  case  of  a 

♦*|f^neral  accident,"  the  latter  being  sold  for  person    pursuing  a  journey,  or  travelling 

the  highest  price,  and  an  engineer  holding  by  means  of  his  own  personal  powers  ^A 

the  ticket  "general  accident"  was  killed  locomotion;  his  limbs  with  their  muscles 

while  on  a  railroad  locomotive,  it  was  held  and  tendons,  bones  and  joints  —  the  primi- 

ihiit  the  deceased  was  insured  against  all  tive     universal    'private    conveyance'    of 

iicciilents,  without   regard  to  the  capacity  man.       'Conveyance'    is    the    instrument 

in  which   he   was   acting;   that  the    ticket  or  means  of  carrying  or  transferring  any 

wa^  intended   to    cover    the    accident   by  thing  from  place  to  place.     It  is  derived 

which  he  met  his  death,  and  that  the  insur-  from   con    (with,  by,  along)   and  via    (the 

ance  company  was  liable.     Brown  v.  Kail-  way).    It  is  used  in  this  sense  in  the  Scrip- 

wjy    Passenger   Assurance    Co.,    45    Mo.  tures,  where  it  is  said  that  the  Saviour  had 

i^\.  conveyed  himsei/^vi:iy.   .  .  .      And   so   in 

Under  a  similar  policy,  a  passenger  in-  ordinary  language,  and   in  every-day  life, 

jiircd  while  walking  a  short  distance  be-  Should  a  court  direct  its  officer  Uy^coutrv 

iwL'cn  a  connecting  steamboat  and  railway  the  prisoner  to  jail,'  no  one  will  doubt  that 

line,  even  though  cabs  were  standing  for  the  prisoner's  walking  to  the  place  desig- 

hirc,  which  might  have  been  used,  was //e-A/  nated  would  be  a  literal  and  exact  com- 

tntitled  to  recover  on  the  policy.     North-  pliance  with  the  order.     If  one  were  to  say 

rnp  V.  Railway  Passenger  Assurance  Co.,  to  an  intruder  ^convey  yourself  away/  the 

4j  N.  Y.  516.  speaker  would  have  no  idea  but  that  the 

On  the  other  hand,  where  one  took  out  party  should  walk  off;  nor  would  the  party 

Ax\  accident  policy  of  insurance  on  his  life,  himself   expect    that    any  thing  else  was 

whitt^  "travelling  by  public  or  private  con-  meant."     But  the  court.  Chase,  C.  J..,  said, 

r'£j'.?//r/',"  and  having  performed  a  part  of  "That  the  deceased  was //-f/7'<r///«^  is  clear 

his  JDurney  by  steamer,  which  brought  him  enough,  but  was  travelling  on  foot,  travcl- 

Lo  a  certain  village,  he  walked  thence  home  ling  by  public  or  private  amveyanee.     The 

nbout  eight  miles,  it  was  held  that  while  contract    must     receive    the    construction 

thws   walking,  he   was   not    travelling   by  which  the  language  used  fairly  warr.anti*. 

eitJiLr  pttblic  or  private  conveyance.     It  was  What  was  the  understanding  of  the  i)arties, 

ar[.;uLa  by  counsel   that,  "  In   Northrup  v.  or,  rather,  what  understanding  must  natu- 

K;ul\vay  Passenger  Assurance  Co.,  43  N.  Y.  rally  have  Ijeen  derived  from  the  language 

5rfi,  the  contract  was  against  accident  while  used  ?     It  seems  to  us  that  walking  wouUl 

ti:ivclling  by  public  or  private  com'eyance  not  naturally  be  presented  to  the  mind  as 

]>rovjded  for  the  transportation  of  its  pas-  a  means  oi  public  or  private  conveyance. 

>ci>gcrs.     Yet  the  company  was  held  liable  Public  comryance  naturally  suggests  a  ves- 

ihough    the  death   was   caused  while   the  sel   or   vehicle   employed    in   nie   general 

party  was  walking  from  a  steamboat  land-  conveyance  of  passengers.     Private  com^ey- 

iii^    to    a    railway  station,  a   distance    of  ance  suggests  a  vehicle  belonging  to  a  pri- 

??tventy  rods.     This  case  regards  the  v^alk-  vate  individual.     If  this  was  the  sense  in 

)ii^  as  part  of  the  original  journey  in  the  which  the  language  was  understood  by  the 

public  or  private  conveyance,  and  wisely;  parties,  the   deceased   was   not,  when    in- 

ft>T  few  persons  on  a  long  journey  are  all  jured,  travelling,  within  the  terms  of  the 

the   time  in  the  rail   carriages.     The  case  policy.     There  is  nothing  to  show  that  it 

does  but  carry  out  the  injunction  given  bv  was    not."      Ri])ley   v.   Insurance   Co.,   16 

dyikburn,  C.  7.,  in  Trcw  v.  Railway  I'l.s-  Wall.  (U.  S.)  336.' 
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CONP'ICTEJ}.  Defluitiau. 

wills,  articles  of  associatiorij  private  statutes,  operating  as  convey- 
ances, and  many  other  instruments  in  addition  to  conveyances, 
properly  so  called.^ 

COKYICTTED^  —  The  past  participle  of  the  verb  to  convict,  which 
means,  to  find  guilty  of  any  crime,  and  to  place  under  sentence, 
according  to  law.^  It  implies  a  trial,  and  verdict  thereon.^  It  is 
sometimes  used  of  civil  sentences.'* 

L  Rip.  Si  Law,  Law  Die.  sfth  Ferk     See  See  i  Hale, 'P.  C,  6S6,  where  Lord  iJitU^ 

generally  Sugden  on  Vendors,  Pre 9 ton  on  commenting  upon  the  sv<xi.  5  Eli^-  c,  J 4, 

Convcyandng,  Washbym  on  Reall^ro  petty,  agilnst   the    forging   or   making   of    ful^e 

2.  It  haa  generally  been   held   that   t^^e  deeds,  etc,  by  which  a  [jerson  committing 

word  "convicted"  induile:^  the  final  judg-  a  second  offence  iiftci    hii  '■"irom'iilwn  o\ 

ment,  and  that   one  who   has  l>een  found  condcnmation  of   a   formcT   one,  iihall   Ul 

guilty  by  the    jury,  Init  has  not   yet  been  deemed  guilty  of  felony  without  bentlil  oi 

(icnicnctd,  h  nut  a  "convicted  "  person.  clergy,"  has  these  words:  "  iSy  'conviction  * 

Thut^,  where  one  wxs  charged  with  vot-  I  conceive  Is  intended,  not  !>arc!y  a  *tcin' 

in^,  not  l>eing  a  qualt^ed  voter,  for  that  viction'  by  verdict  where  no  judgment  is 

he  had  been  *Vj!J«7'£i'/j^t/ of  the  crime  of  bur-  given,  but    it  must   }>e  a  "conviction*  isy 

^lary/'  on  a  motion  to  quash,  Ixicause  the  judgment/'      For    further    exi^miiles    s-cc 

indictment  fa.il td  to  show  amt   allege  dc-  C'lN vicrroN. 

fendant>  clUqualiticiUion   in   this,   that   it  Every  Person  convie ted  of  Felony.^  A iv 

failed   to  allege   any   final  judgment  of   a  act  f^j  &  34  Vict,  c,  29,  s,   14)  piovifling 

court  of  comi>etent  jnrisdicli<m,  the   court  that '*  every  person  rt'^/rvj/f'f/ of  felony  shall 

overruled  the  motion,  tV/u'it^  P.  /.,  saying,  forever  be  disqualified  from  selling  spirit?* 

**  The  word  'convicted  *  used  by  the  pleader  by  retail,"  was  /idti  to  be  rctrospeciive,  and 

has  a  definite  signification  in  law.    It  means  to  apply  to  a  person  ^^iornuUd  of  felony/' 

that  a  judgment  01  6  rial  condenmation  has  either  lie  fore  or  after  the  net  passed;  Ci^ik- 

been    pronounced     against    the    accused*  A/fr^,  C  y,,  saying,  *' On  looking  at  the  act. 

Penal  Code,  art*  27;  r  houv,  L,  Die*,  word  the  words  used  seem  to  impcrt  the  inten- 

'conviction/    To  say  that  a  party  had  been  tion  to  protect  the  public  against  iJcr^otiN 

*  convicted/ and  then  add  that  he  stood  his  *  convicted'  in  the  past  as  w^ll  as  tn  iht,- 

final  trial,   and    that   judgment   final    was  future;  the  words  are  in  effect  equivalent 

renderetl  against  him,  would  be  Eaiitology,  to   *  every    amihti^ii  felon.'"       Queen  v. 

Moreover,    the    word   *  convicted'   is    the  Vine,  L.  R.  (0  Q.  IL  Div.  r95* 

proper  statutory'  word  to  convey  the  idea  3.   A  statute  (it  &  1  ^  V  iet.  c.  ^Sf  created 

that  a  party  is    disqualified    from   voting  a  court  of  criminal    apjvcal,  and  provided 

becau«ie  he  has  been  tried  and  condemned  that^  when  any  person   should  have   1«.m.ii 

for  a  felony/'     Gallagher  i/.  State,  FO  Tex,  tornLieti^  etc.,  the  judge,  etc.,  Ijcfore  whum 

App,  469.  the  ease  was  tried,  miglU,  in  his  discretion. 

So  in  Illinois  it  was  held  that  it  cannot  reserve  a  case  stated,  with  any  <juestion«^  *i\ 

besaid  that  a  person  has  been  "convicted"  law   for   the   consideration   of   said   courL 

of  a  crime,  so  as  to  render  him  incapable  of  On  an  indictment  to  which  the  defendants 

giving  testimony,  until   there   has  been   a  demurred,   upon   judgment   for  the   crttwn 

jsidgrhent  rendered  on  the  verdict  of  guilt)',  on  the  demurrer,  the   judge  reserved  iIil- 

Fauncc  «',  State,  ^j  JlLjti.  question  as  to  the  validity  of  the   indict' 

Ho  in  EnglancT  it  has  been  field  that  the  ment ;  but  it  was  Iwlii  that  the  court  had  no 

statute,  5  W.  &  M*  C,  [  r,  directing  that  no  jurisdiction,  Lof^d  dim/M/,  C.  %  say]n^, 

certiorari  shall  be  granted  on  the  part  of  '*  I  hnd  no  such  [jower  conferred  upon   us : 

a  defendant  to  remove  an  indictment  for  a  the  statute  refers  to  questions  which  shall 

TOisdemeanor  from  the  sessions  before  he  arise   n/^an  the  triti/,  ancl  which,  tj/fer  ihc 

shall  enter  into  a  recognizance,  etc.,  to  try  at  prismter  skail  hiive  been  *  convicted,'  may 

the  next assi/es ;  and  that, "if  thedefetKlant  be  reserved  for  this  court*     Looking  at  the 

prrjsecuting  such  certiorari  be  ^  convicted,^  language  employed,  the  word  *  convicted ' 

the  Court  of  King's  Bench  shall  give  rea-  nvusi  be   taken   to   mean  *  convicted  uiion 

sonable  costs  to  the  prosecutor,"  and  that  verdict/  and   that   really  is   the  trial  thit 

ihe  recognizance  shall   not  be  di.schargcd  takes  place  before  the  jury.     There  is  n<j 

till  the  costs  taxed  shall  be  paid,  attaches  power  here  given  us  to  investigate  what  i> 

only   upon    a    defendant    "convicted"    by  done  upon  demurrer  befora    the    trial   be- 

ludzntffU;  and  therefore,  if,  after  a  verdict  gins."     Reg.  v.  Faderman,   1  Temp,  it   "Si. 

of  guilty » tiie  judgment  is  arrested,  nn  tests  2SG  j  s.  c,  1  Den*  C.  C  565. 

can  be  taxed  for  the  prosecutor.     King  t.  4*  On  the  question  as  to  whether  a  town 

Tomer,  15  East,  (;70.  court,  constituted  tu  trv  all    civil   actions, 
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GONncnOH.  —  The  act  of  finding  guilty  of  any  crime,  before 
a  legal  tribunal.  Thi?  word  is  used  sometimes  as  meaning  the 
verdici  of  a  jury,  and  at  other  times,  in  its  more  strictly  legal 
sense,  for  the  sentence  of  the  court.  For  examples,  see  the  notes  : 
where  held  to  imply  a  judgment;^  where  held  an  adjudication 

and  given  all  the  powers  in  civil  matters  the  parties  prosecuted  pleaded  guilty.  The 
conftiTcd  upon  justices,  had  jurisdiction  defendants  contend  that  the  'conviction' 
«)ver  violation  of  the  license  laws,  the  tookx  place  at  that  time.  The  plaintiff,  on 
court,  Yifung^  C.  J.^  said,  "The  diflSculty,  the  other  hand,  says  that  there  was  no 
an  it  appears  to  me,  has  arisen  out  of  a  *  conviction  *  then,  nor  till  the  parties  were 
itit^p prehension  of  the  scope  and  meaning  subsequently  brought  up  and  received  the 
of  the  words  'convicted'  and  *  conviction?  sentence  of  the  court.  The  word  'convic- 
m  Lhc  License  Law,  chapter  75.  It  was  tion'  is  undoubtedlv  verbum  aquivocum. 
argued  thai  a  *  conviction  *  necessarily  and  It  is  sometimes  usea  as  meaning  the  sirr- 
exclusively  applies  to  a  xrriminal  offence,  diet  of  a  jury,  and  at  other  times  in  its 
punishable  as  a  misdemeanor,  and  the  more  strictly  legal  sense,  for  the  sentence 
proper  scibject  of  an  indictment  to  be  en-  of  the  court.  In  the  passages  cited  from 
furced  by  a  warrant.  Now,  it  may  be  con-  Blackstotu^s  Commentaries^  the  tfjrm  seems 
tdflcd  I  hat  this  is  the  sense  in  wnich  it  is  to  be  used  in  both  senses.  The  question 
often  uiKlerstood,  but  not  always  so.  is,  in  which  sense  is  it^  used  in  the  statute 
Bt^mUtrr^  \w  his  Law  Dictionary  (2d  ed.),  now  under  consideration.  And  I  cannot 
!iays,  'This  Word  means  a  condemnation,  but  think  that  the  case  of  Sutton  v.  Bish- 
In  Mh  most  extensive  sense  it  signifies  the  op  (4  Burr.  2283).  The  court  there  said, 
gjvjn^^  judgment  against  a  defendant,  wheth-  '  Though  there  is  a  distinction  in  criminal 
cr  crjfii3rsal  or  civil.  In  a  more  limited  cases  between  the  "conviction*^  and  at- 
sctisc  it  means  a  judgment  given  against  a  tainder,  yet  there  is  no  such  distinction  in 
criminal.'  It  is  obvious  that  the  legislature  civil  cases  between  verdict  and  judgment 
meant  a  conviction  for  penalties  under  chap-  so  that  any  effect  can  follow  from  a  naked 
icr  75»  in  its  extensive  sense,  otherwise  they  verdict.  In  a  civil  action  no  penalty  takes 
Tftoiild  never  have  perpetrated  the  absurdity  place  till  jud^ent  be  given  on  the  verdict. 
of  making  them  recoverable  in  the  same  The  penalty  is  demanded  as  a  debt,  and  b 
manner  and  with  the  like  costs  as  if  they  not  due  till  judgment  is  given.  Any  other 
wtre  private  debts,  and  giving  the  form,  construction  would  open  the  door  to  frauds, 
not  of  a  warrant,  but  of  an  execution."  In  An  offender  would  prosecute  another  to 
re  Frasi^r^  \  Russ.  &  G.  (Nova  Scotia)  354.  verdict,  and  therefore  secure  his  own  in- 
1.  Conviction  denotes  the  Filial  Jndgment  demnity,  and  then  proceed  no  farther.' 
of  the  Court.  —  Thus,  where  an  action  was  Why  does  not  the  same  reasoning  ^P^Y  to 
brought  upon  the  Stat.  25  Geo.  2  C.  36,  this  case  ?  If  a  verdict  of  a  jury  or  a 
^.  5,  against  the  defendants  as  overseers  of  confession  by  the  party  were  sufficient  to 
tho  parish  of  Paddington  for  the  sum  of  ten  satisfy  the  statute,  a  door  would  be  equally 
iKJuiuI^,  under  the  provisions  of  that  stat-  open  to  fraud.  So,  again,  the  word  *ac- 
utc»  to  wit,  in  case  a  person  keeping  a  dis-  quittal  *  is  verhum  aquivocum.  It  is  gen- 
ortkrly  house  in  any  parish,  and  being  erally  said  that  a  party  is  accjuitted  by  the 
prrjiiccutc'd  on  the  information  of  two  in-  jury,  but,  in  fact,  the  acquittal  is  by  the 
habitants  of  such  parish,  be  convicied^  the  judgment  of  the  court.  A  plea  oi  autrefois 
overseers  are  forthwith  to  pay  ten  pounds  convict  or  autrefois  acquit  can  only  be  sup- 
to  each  of  such  inhabitants ;  and  it  appeared  ported  by  prqof  of  a  judgment.  Then,  as 
that  E.  was  prosecuted,  and  pleaded  guilty  these  defendants  were  the  overseers  at  the 
to  keeping  a  disorderly  house,  while  F.  and  time  that  the  judgment  of  the  court  was 
tj.  were  overseers  of  the  parish  ;  and  that  pronounced,  I  tnink  they  are  properly  made 
after  C.  and  D.  succeeded  them  in  that  defendants  in  this  action.'*  Burgess  v, 
^jfliLCt  E.  was  called  up  for  judgment  and  Boetefeur,  7  Man.  &  G.  48 1|  504. 
sctiicncc,  it  was  held  that  E.  was  not  to  be  The  case  of  Sutton  v.  Bishop,  cited  by 
<:ori:iJtkred  as  convicted  until  the  judgment  the  court  above,  is  a  singular  one.  Bishop, 
of  the  court  upon  the  indictment  against  the  defendant,  had  received  a  bribe  of  five 
hi  in  was  jironounced,  and  therefore  that  guineas  from  one  Earle.  In  order  to  in- 
the  action  was  rightly  brought  against  C.  demnify  himself,  he  determined  to  discover 
.^nl  [J ,  and  that  their  predecessors  F.  and  Earle,  so  as  to  avail  himself  of  the  eighth 
Cf.  wen:  not  liable,  the  court,  Tindal^  C.J.^  section  of  the  Bribery  Act  (2  Geo.  2  C.  24), 
riayittfi.  "  Ihe  first  question,  then,  is,  Who  which  enacts  "that  it  any  person  offending 
were  thf  overseers  of  the  said  parish  at  the  against  this  act  shall,  within  the  space  c« 
time  the  'conviction'  took  place?  The  twelve  months  next  after  such  election, 
infonnauon  was  laid  in  the  year  1842,  when  etc.,  discover  any  other  person  or  persons 
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o^cndrng  against  this  act,  so  that  such  per-  thtnJc   that   it   \^   charged   with   the  fuMcr 

son  or  pet^on:j  so  discovered  be  thereupon  meaning,  that^  opoo  proof  and  finding  or 

tmpirtfdt  such  person  so  discovering,  etc,  verdict  of  her  adultery,  the  court  has  civet* 

ihall  be  indemnified/*  etc.     Accordingly,  judgment  of  divorce  against  her,  and  dis- 

upon   Bishop's  statement,   an  action   was  solved  the  marriage  between  her  and  her 

brought  under   that  act,  by  one   Uingley  husband,"    Schiffer  7*.  Trudcn,  64  N.  ¥,47, 

igainst  Earlc.     Two  months  afterwards  an  So  utider  statutes  dis  qua  1 1  laying  any  ptr- 

attwn  by  Sutton  z'.  Bishop  was   brought,  son  thereafter  as  a  witness  who   "shall, 

under  the  same  section,  for  taking  the  bribe*  upon  ^titiz'triioti^  be  adjudged  guilty  ol  pur- 

Both  tht^se  causes  were  set  down  for  trial  jury,"  it   was   hflj  that   a    pcrsoii    is   not 

on  the  same  day,  and  were  actually  tried  rendered  incompetent  until,  by  judgment, 

within  half  an  houf  of  each  other;  out  the  sentence  has  been  pronounced  upun  him, — 

cause  of   Sutton  v.  Bishop  standing  first,  a  verdict  of  guilty  atone  is  not  sntScicnt; 

the  judge  would  not  invert   the  order  in  the   court,  F&i^rr,   ^.,  saying,  "  We   have 

which  they  stood  upon  his  paper  b)'  trving  lately*  in  civil  cascii,  been  called  upon  to 

the  u^ther  cause  of   Hingley  r^  Harle  first,  construe  statutes  of  similar  import.     Wc 

though  that   action  was  first  commenced :  ha^  e  Ji^id  m  them  that  there  was  no  *  con- 

the  conj^tjucnce  was,  that  Sutton  got   a  vktion  *  merely  upon   the   finding  of  the 

Tcrdict  again&t   Bishop,  for  >lishop  could  question  of  fact,  and  that  thertt  must  also 

not  show  that  he  had  made  a  discovery  of  be  a  judgment  of  the  court,    {Pitts  t\  Pitts, 

another  person  so  as  to  be  thereupon  *(?ii-  52  N.  V.  593;  Schififer  t',  Pruden,  64  N.  V, 

vkdJ.    king  ley,  on  the  other  hand,  got  a  47.)      Those  cases  arose   under  the  acts 

verdict  against  Earle  upon  the  evidence  of  relating  to  dower,  aud  the  forfeiture  of  it 

fitshop.     Hut  this  verdict  came  too  late  to  by  adultery.     We  do  not   think  that  it  is, 

ivali  Bishop  in  hJs  own  cause  at  the  suit  different   under   the   criminal    statutes   iiv 

of  Sutton;  for  a  verdict  had  already  been  volved  in  this  case.     In  ordinary  phrase^ 

p\^n  against  him,  which,  as   his  counseJ  the  meaning  of  the  word 'conviction  *  is  the 

milled,  could  not   have  happened  if  his  finding,  by  the  jury,  of  a  verdict  that  the 

cau;&e  had  been  tried  first.     Oi)  a  motion  accused  i^  guilty.     Hut  in  legal  parlance, 

by  Kishap,  the  defendant,  to  set  this  ver*  it  often  denotes  the  final  judgment  oF  ihc 

diet  aside,  it  was  made  a  question  "what  court."     Blaufus  v.  People,  ^  N.  Y.  107. 

sihall  iimf^HHt  to  a  'conviction'  within  the  tjee  Keithlcr  ^^.  State,  lo  Sm.  Sl  M»  (Miss.) 

setL^e  of  this  clause?"    And  the  court  said  192,  2365   Sacia  v.  Decker,  J   N.   Y»  Civ* 

■'that  a  t^rdifi  ahne  Wits  m^t  a  *  con  vie*  Pro»  ^7. 

tion/    That  in   €hfU  actions,  a  verdict  is  In  a  similar  Nfassachusetts  case  it  wai* 

nothing  without  a  judgment      This  is  a  heU  that  the  word  "  conviction "  as  used 

dvi]  action,  an  action  of  debt  for  a  penalty  :  in  the  statutory  provision  that  the  "  con- 

ir//^ci^  is  pleaded.    ITic  defendant  is  not  vicdon  "  of   .-my  crime  may  be  shown  i© 

i&nviaed  of  the  debt  till  judgment/'    They  affect  the  credibility  of  a  witness  hi  any 

were,  therefore,  of  opinion  that  it  ought  to  proceeding,  civil  or  criminal,  in  court  or 

be  completed   hy  a  judgment.     But   they  before  a  j person  having  authority  to  receive 

were  also  of  opinion,  that  after  it  should  he  evidence,  implies  a  judf*mcnt  of  the  court, 

so  completed,  it  would  relate  back  to  the  Coin,  v^  Got  nam,  99  Mass.  ^20, 

time  of  the  original  discovery.     And  they  In  Pennsylvania,  where  one  was  indicted 

thmjght  that  Hingley  ought  to  be  at  Iil>erty  for  burglary,  and  the  indictment  set  foith 

to  enter  up  his  judgment,  in  order  to  en-  a  former  "  conviction,"  and  that  the  court 

title  bii^hop  to  his  indemnity,  or,  at  least,  gave  judgment,  but  did  not  set  forth  what 

mjt  to  strip  him  of  it.     They  thought  also  the   judgment   was,   the   prisoi^er   pleaded 

that  Sutton  should  complete  his  judgment,  ^uiUjs  and  was  sentenced  to  undergo  an 

hut  that  his  proceeding  upon  it  should  be  imprisonment  at  hard  labor  during  his  natu- 

staved.    Sutton  rs  Hi  shop,  4  Uurr.  2282.  ral  life,  jn  accordance  with  the  provisions 

Onder  the   provisions   of    the   Revised  of  a  statute  (22d  April,  1794,  3  Sm,  Laws, 

Statutes  of  New  York  \2  R.  S.  146,  §  481,  190}  *'that  if  a  man  shall  commit  burglar> 

'kclaring  that  a  wife  convicted  of  adultery,  a  second  time,  and  be  thereof  legally  *  con- 

TTivan  action  brought   against   her  by   her  victed,'  he  shall  l>c  sentenced  to  undergri 

busbcLcd  for  divorce,  shall  not  be  entitled  an  imprisonment  at  hard  labor  during  tife,'* 

tn  dower  in  his  real  estate,  it  is  only  where,  etc.     On  a  writ  of  error  this  judgment  wa.s 

ti[>on   proof   and   a   finding   or   verdict   of  reversed,  the  court,   Tii^/imatt^  C.  y.,  say- 

adultery,  the  court  has,  in  such  action,  given  ing^  "  It  was  contended,  on  behalf  of  the 

jtntgment  of  divorce  against  the  wife  that  commonwealth,    that    the    judgment    was 

bcT  right  of  dower  is  lost :  the  forfeiture  is  good,   because   the    dck^jdant    had    been 

not  m  consequence  of  the  offence,  but  of  *  convicted  '  once  before.     If  this  ap|>eared 

the  judgment   founded   thereon.     In   this  on  the  face  of  the  indictment;  the  judgment 

case  the  court  said,  "  We  cannot  at^rce  that  would  hive  been   good.  ,  *  -  but  it  doet 

tbtiTord*convrction 'means  only  tncestaK  not  apptiir  in  this  indictment  what  jud;;- 

Ikhiftg  her  adultery  as  a  fact  by  proof.   We  nu^nt  wa^  given  on  the  former  indictment* 
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that  the  accused  is  guilty  merely ;  *   distinguished   from  attain- 


It  is,  indeed,  set  forth,  that  the  defendant 
was  'convicted'  on  a  former  indictment, 
and  the  court  gave  judgment.  But  what 
that  judgment  was,  is  not  said.  When  the 
law  speaks  of  *  conviction,'  it  means  di  judg- 
ment^ and  not  merely  a  verdict,  which  in 
common  parlance  is  called  a  *  conviction/" 
Smith  V,  Com.  14  S.  &  R.  (Pa.)  69. 

See  also  Smith  v.  State,  6  Lea  (Tenn.), 
637,  in  which  it  was  held^  that,  as  the  gov- 
ernor can  only  pardon  (jJter  ^^  comnction^'  — 
and  a  conviction  implies  not  simply  a  ver- 
dict^ but  also  a  judgment^  —  the  governor's 
])ardon  cannot  release  the  defendant  from 
the  costs  in  favor  of  third  persons  imposed 
on  him  by  the  cotwiction.  See  further  on 
this  point  Com.  v.  llalloway,  2  Am.  Law 
Reg.  (N.  S.)  474,  note,  and  tlie  cases  there 
cited;  State  v.  Mooney.  74  N.  C.  98. 

1.  Conviotion  U  merely  an  Adjudication 
that  the  Aeonaed  ii  ^Ity.  —  Thus,  where 
a  person  accused  of  crime  was  ordered  by 
a  court  of  preliminary  jurisdiction  to  ent«r 
recognizance  for  his  a|)pearance,  and  he 
neglected  to  do  so,  a  mittimus  was  issued 
£01  him  to  be  committed  to  await  his  trial, 
stating  that  he  had  been  "  convicted,"  and 
ordered  to  recognize.  Upon  a  writ  of  per- 
sonal replevin  {de  /lomhii'  replcgiando)  the 
mittimus  was  held  sufficient;  the  court, 
Davis,  7.,  saying.  *'  It  is  alleged  that  the 
accusetf,  upon  his  hearing,  had  been  *  coiv 
victcd  '  of  the  offence.  Though  the  magis- 
trate had  no  authority  to  sentence,  he  ha^d 
authority  to  try  the  case.  He  required  the 
accused  to  plead  to  the  charge,  and  upon 
that  plea,  after  the  hearing,  he  *  convicted  * 
him.  *  Conviction  '  is  an  adjudication  that 
the  accused  is  guilty.  It  imports  all  that 
the  statute  requires  before  holding  one  to 
bail  and  more.  It  involves  not  only  the 
lorpus  delicti  and  the  probable  guilt  of  the 
uccuscd,  but  his  actual  guilt.  I  think 
the  mittimus  suftkicnt."  Nason  7'.  Staples, 
48  Me.  123. 

In  MassachuhCtts,  where  the  constitu- 
tion placed  in  the  hands  of  the  governor 
the  power  of  pardoning  offences,  but  pro- 
vided that  no  pardon  before  "conviction" 
should  avail  the  ])arty  pleading  the  same, 
it  was  held  {\^Sii  a  pardon  granted  after  ver- 
<lict  of  guilty,  and  before  sentence,  was 
valid.  In  this  case,  the  question  is  so 
fully  examined,  in  the  opinion  of  y//^/;v 
Gni)',  that  it  will  bear  quoting  at  sonic 
length.  The  judge  says,  "The  ordinary 
legal  meaning  of  'conviction,*  when  used 
to  designate  a  particular  stage  of  a  crimi- 
nal prosecution  triable  by  a  jury,  is  the 
confession  of  the  accused  in  open  court,  or 
the  verdict  returned  against  him  by  the 
jury,  which  ascertains  and  publishes  the 
fact  of  his  guilt;  while  *  judgment*  or  'sen- 
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tence '  is  the  appropriate  word  to  denote 
the  action  of  the  court  before  which  the 
trial  is  had,  declaring  the  consequences  to 
the  convict  of  the  facts  thus  ascertained. 
The  authorities  upon  this  point  are  so  nu- 
merous, that  it  will  be  sufficient  to  cite  a 
few  of  those  which  show  that  such  was  the 
legal  understanding  and  use  of  these  words 
at  the  time  of  the  adoption  of  our  consti- 
tution. Upon  a  question  of  the  meaning 
of  legal  language  as  used  at  that  time,  there 
is  no  higher  authority  than  Blacksione's 
Commentaries,  which  were  published  in 
1765,  and  of  which  Edmund  Burke,  in  his 
speech  on  conciliation  with  the  colonies,  in 
1775,  said  that  he  had  heard  that  nearly  as 
many  copies  had  been  sold  in  America  as 
in  England.  Blackstone  uniformly  speaks 
of  the  verdict  of  a  jurv  ujjon  a  plea  of  not 
guilty  as  constituting  the  *  conviction,*  even 
while  the  case  is  still  open  to  a  motion  for 
a  new  trial  or  in  arrest  of  judgment.  After 
discussing  the  granting  of  a  new  trial  when 
the  accused  has  been  found  guilty  by  the 
jury,  and  the  conclusive  effect  of  an  acquit- 
tal,'he  adds,  *  But  if  the  jury  find  him  gudty, 
he  is  then  said  to  be  "convicted "  of  the 
crime  whereof  he  stands  indicted  —  which 
"  conviction "  may  accrue  in  two  ways  : 
either  by  his  confessing  the  offence  and 
pleading  guilty,  or  by  his  l>eing  found  so 
by  the  verdict  of  his  country.*  4  Bl.  Com. 
362 After  describing  the  effect  of  *  sen- 
tence of  death,  the  most  terrible  and  highest 
judgment  in  the  laws  of  England,*  as  at- 
tainting the  criminal,  and  incapacitating 
him  to  be  a  witness,  or  to  perform  the 
functions  of  another  man,  he  observes, 
*This  is  after  judgment ;  for  there  is  a 
great  difference  between  a  man  eom'ieted 
and  attainted ;  though  they  are  frequently, 
through  inaccuracy,  confounded  together. 
After  "  conviction  "  only,  a  man  is  liable  to 
none  of  these  disabilities,  for  there  is  still 
in  contemplation  of  law  a  possibility  of  his 
innocence.  .Something  may  be  offered  in 
arrest  of  judgment;  the  indictment  may  be 
erroneous,  which  will  render  his  guilt  un- 
certain, and  thereupon  the  present  "con- 
viction "  may  Ix;  tjuashed;  he  may  obtain  a 
l)ardon,or  be  allowed  the  benefit  of  clergy,* 
4  Bl.  Com.  380,  381.  .  .  .  The  terms  of  our 
constitution  clearly  indicate  that  its  framers 
had  in  mind  these  rules  of  the  common  law. 
The  word  *  conviction'  was  used  in  the 
same  sense  in  many  public  acts  of  the  gov- 
ernment of  this  State,  after  it  had  thrown 
off  the  authority  of  the  crown,  and  before 
the  adoption  of  the  Constitution  of  the 
Commonwealth.  By  statute  1776,  ch.  32, 
ij  iS,  it  was  provided  that  *no  miswriting, 
misspelling,  false  or  improper  English  after 
'  V  onviction,*  upon  an  indictment  for  treason 
12 
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-jiould  *beany  C.1I1SC  to  st a j-^  or  arrest  jiatg-  aktiiiLilive,  eNcept,  h\  the  latier,  the  tncre 

ins^nt  thereupon.*  ...  The  dcaLth-w^irrnnts  formal  aLccpt»nce  and  recording  of  the  ver- 

-►t  rhe  si  me  period,  issued  by  the  couiicU  dtct,  which  implies  no  kidjudication  of  the 

evcrcising  the  executive    power,  prc&crve  court  upon  ihc  dcfundiini's  guill-     See  also 

Ihe  same  distinctioa  between  'conviction  '  Rev.  bts*  Ch  ij;,  g  rr,  ami  Gcri.  Sts.  c*  173, 

bv  the  juryt  and   judgment  of  the  court.  §  16:  Kcv.  Sts.  c,  ijy,  and  Gen*  Sts*  t.  174, 

>V  example,  the  warrant  for  the  execution  /lusim.     When,  indeed,  the  word  'convic- 

r*[  Balbsheba  S|Xioner,  and  others,  for  the  lion '  b  used  to  descriljc  the  effect  of  the 

murder  of   her  huisb^nd   in  Worcester,  in  guilt  of  the  accuised  as  judicially  proved  in 

177S,  rtLitcs  that  the  defendants  'were  Uy  one  c:iSL%  when  pleaded  or  given  in  evidence 

^tfdict  of  our  said   county  of  Worcester  in  another,  it  is  sometimes  used  in  a  more 

i:^,flre'/f/,and  thereupon*  *  were  by  our  jus-  tonvprehensive  scn.sc,  including  the   judg- 

i\cc&  of  our  said  court  adjudged  to  sutler  inenl  of  the  court  u]ion  the  verdict^  or  con- 

ihcr  paSits  of  death/    2  Chandler's  Criminal  fe.ssion  of  guilt ;  as,  for  instance^  in  speaking 

TrijJs,  178*  p .  H,  Mr.  Dane,  who  wa.s  admitted  of  the  ])lea  of  uttirf/iHs  cotiifiif,  or  of  Iht; 

h}  the  bar  before  the  adoption  of  the  con-  effect  of  guilt,  judicially  ascertained,  as  11  ^ 

siiiution,  and  was  |>cculiarly  learned  in  the  dfsqualilicniion   of    the    convict.      And    it 

hvi  of  his  tiine,  says,  '  A  man  is  fsmiit  hy  might  be  held  to  have  the  same  mean i tig  in 

\u-dict,  but  not  attainted  before  judgment.'  the  somewhat  analogous  casJt;  in  which  the 

M'ardon  is   another  s|Jecia]    plea   in   bar.'  constitution  provides  that  *  no  person  shall 

*  liy  pkadinc  a  jiardon  in  arrest  of  judg-  ever  be  admitted  to  holtl  ^  seat  in  the  legis- 
meiit,  there  is  an  advantage,  as  it  stops  the  lature,  or  any  ofticc  of  trust  or  importance 
corruption  of  blood  by  preventing  the  at-  under  the  government  of  this  Comnion- 
tjjnder.'  *  CV//*vi7/V'«  is  on  confession  or  wealthy  who  shall  in  the  due  course  of  law 
^iirdict.*  6  Dane  Ab.  534,  536*  See  also  have  been  "convicted"  of  bril>ery  or  cor- 
7  Dane  A b.  339*  340.  In  Commonwealth  rupiion  in  obtaining  an  election  or  appoint- 
7.  Kichards,  17  PjcIvk  :;95,  it  was  held  that  ment,*  Const.  Mass.  c  6.  art,  2,  See  Case 
au  appeal  allowed  by  statute  from  the  court  of    Falmouth,    Mass.   Klection  Cases   (ed, 

*  if  common  pleas  in  a  criminal  case,  to  be  iS5j)»  rJOj^  Hut  Hlacksiune  says,  *  The  plea 
(.Uimedat*  the  court  before  which  such  ton-  oC aufr^Jtiis  rr»«r*V/,  or  a  former  "convJc- 
itction  shall  be  had/ must  be  claimed  before  tion  "  for  the  same  identical  crime,  though 
fhc  end  of  the  term  at  which  the  verdict  no  judgment  was  ever  given,  or  i>erlia]is 
was  returned;  and  Uiicf  yustkt  Shau\  in  will  be  (being  sus]x:ndud  by  the  benefit  of 
dtiiveriiig  the  opinion  of  the  court,  said,  clergy  or  other  causesj,  is  a  good  plea  in 
'It  has  generally  I>een  considered,  we  be-  l>ar  to  an  indictment/  4  Hi.  Com.  336. 
licvc^  that,  as  the  sentence  is  the  final  act  And  it  is  still  an  open  question  in  this 
111  a  criminal  proceeding,  it  constitutes  the  L^ommonwealth  whether  a  verdict  of  guilty 
jiklgiiient;  and  it  is  only  from  final  judg-  rendered  upon  a  good  indictment,  and  which 
Jiitnts  that  ap|?ea]s  are  to  be  taken.  J!ut,  has  not  been  set  aside,  will,  or  will  not, 
though  such  is  the  general  rule  of  law,  we  Ijeforc  judgment,  support  a  jjlea  of  fttiiif/t^fs 
think  it  has  Ireen  changed  by  this  statute,  amiiirL  6  Dane  Ab,  533;  Commonwealth 
and  that  the  statute  itself  has  made  a  dis-  7\  Roby,  12  Pick.  496,  ^10;  Commonwealth 
unction  between  a  "conviction  "  and  a  judg-  7>.  f.abvt  8  Cray,  4$%  461 ;  Commonwealth  v. 
ment.  In  general,  the  legal  meaning  of  Harris,  8  Cray,  470,  473.  At  the  time  of 
** conviction  *  is,  that  legal  proceeding  of  the  adoption  of  the  constitution,  the  word 
record  which  ascertains  the  guilt  of  tlie  'conviction'  was  ordinarily  us*d  to  ex- 
^urtj',  and  upon  which  the  sentence  or  press  the  verdict  only,  even  in  treating  of 
jmlgineiit  is  founded,  as  a  verdict,  a  plea  the  disqualilication  of  the  convict  as  a 
of  gnihy,  an  outlawry,  and  the  like/  Set  witncT^s.  Lord  Mansfield,  for  exatnple,  in 
at'o  Commonwealth  i.  Andrews,  2  Mass»  T774,  where  a  witness  was  objected  to  as 
409,  and  3  Mass.  126.  The  use  of  words  incompetent  because  he  sti>od  convicted 
m  nnr  modern  statutes  is  not  the  hij\hcst  of  perjury,  the  record  of  which  convictioii 
evidence  of  their  meaning  at  the  time  of  was  produced,  said,  'A  "conviction '"  upon 
Iht  adoption  of  the  Constitution.  Hul  it  a  charge  of  perjury'  is  not  sufficient,  unless 
c'lay  be  observed  that  the  Rev.  Sts.  c,  IJ3,  followed  by  a  judgment;  I  know  of  no  in- 
l  J,  and  the  Gen.  i?ts.  c.  t5S,  §  5,  provide  stance  in  which  a  conviction  alone  has  been 
ihal  'no  person  indicted  for  an  offence  an  objection/  Lee  7'.  Gansel,  Cowp*  1,3. 
^^.ill  be  convieted  thereof,  unless  by  con-  In  the  earlier  ca^es  in  this  Commonwealth, 
'o^ion  of  his  guilt  in  open  court,  or  by  the  word  *  convictiijn '  was  tised  h^  the 
i4nittin|;  the  truth  of  the  charge  against  same  sense  as  applied  to  such  a  qut^shon, 
liirnbv  his  plea  or  demurrer,  or  by  the  ver-  even  before  it  had  been  settled  whetlier  a 
<iict  of  a  jur)' accepted  and  recorded  by  the  judgment  w;vs  necessary  to  complete  the 
coart/  It  ta  by  the  defendant's  own'con-  distpialitication  of  the  witness*  Upon  the 
Ifsjiion,  plea,  or  demurrer,  or  by  the  verdict,  trial  in  this  court  in  17SS  of  an  indictment 
tliat  he  is  here  declared  to  be 'convicted  *  against  two  for  perjury^tn  which  one  i>lcaded 
witbotit  any  action  of  the  court  in  either  guilty,  and  was  ottered  as  a  witness  for  the 
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Commonwealth  against  the  other,  Mr.  Jus- 
tice (alterwitrds  Chief  Justic^)  Dana  states, 
in  hi:i  man u script  note  of  the  case,  *To 
^hini:)  it  \s  objected  that,  standing  convict 
of  the  trimtn  falsiy  hq  is  disqualified  to  be  a 
witness.  It  is  answered  that  "conviction," 
though  i>f  the  crimen  falsi,  is  no  disqualifi- 
c^ticjiu  without  it  be  followed  by  an  infa- 
mous punkhment,  or^  at  least,  until  after 
jiulgnitint/  The  witness  was  excluded  by 
ii  duided  court.  Commonwealth  t/.  Manley 
&  Willis^  Bristol,  October  Term,  1788.  So 
i\\  Cushman  v.  Si>kef,  2  Mass.  106,  the 
court  said,  '  It  IS  now  settled  that  nothing 
short  of  a  conviction  on  an  indictment  for 
trimenfaisi,  and  a  judgiiient  on  the  convic- 
tion/ *  IS  a  sufficient  objection  to  the  com- 
petency of  a  witness.*  And  in  the  latest 
case  on  that  subject,  in  which  it  was  held 
that  a  verdict  without  judgment  was  not 
auch  a  'conviction'  as  could  be  proved 
tinder  Gen.  Sis.  c*  31^  gi;j,  in  order  to  affect 
the  credit  of  a  witness,  it  was  said,  *  In  its 
most  common  use,  it  si^iifies  the  finding 
of  the  jury  that  the  prisoner  is  guilty.' 
Commonwealth  v.  Gorham,  99  Mass.  420." 
Com.  V.  Lock  wood,  109  Mass.  323;  s.  c,  12 
Am.  Rep.  699. 

Under  the  governor's  power  to  grant  a 
pardon  conferred  by  the  constitution  of 
Virginia,  art.  4,  sec  5,  which  declares  that 
**  he  shall  have  power  to  remit  fines  and 
penalties  in  such  cases,  and  under  such 
rules  and  regulations  as  may  be  prescribed 
by  law ;  anil,  except  when  the  prosecution 
has  been  carried  on  by  the  house  of  dele- 
gates, to  grant  reprieves  and  pardons  aft<r 
tmwieii&n*'*  ^  i\  was  keid  that  the  governor 
ha^  authority  to  pardon  a  person  •'con- 
victed "  of  a  felony  by  a  verdict  of  the  jury, 
before  sentence  is  passed  upon  him  by  the 
court ;  Judg^  MfincHfe  sa]^ing,  after  citing 
most  of  examples  ^iven  in  the  last  case, 
''It  thus  appears  that  the  word 'convic- 
tion/ as  used  in  our  laws,  ordinarily  sig- 
nifies the  finding  of  the  jury  by  verdj^ct  that 
the  prisoner  is  guilty,  or  something  equiva- 
lent thereto ;  but  tHe  word  sometimes  de- 
notes the  final  judgment.'*  '  Blair  v.  Com. 
2SGratt.850. 

Such  a  pardon  may  be  granted  pending 
an  appeal ;  and  when  the  case  is  called  for 
argument  upon  the  merits,  the  pardon  may 
be  pleaded  m  bar,  since  the  words  afier 
**'€0mHiii&n^*  denotes  a  verdict  of  guilty 
rendered  by  a  jury.  State  v,  Alexander,  76 
N.  C.  231 ',  s,  c,  2Z  Am*  Rep.  675. 

In  a  United  States  case,  arising  in  the 
district  court  of  Oregon,  for  illegal  voting, 
the  defendant  having  forfeited  his  right  to 
vote  under  the  const  it  ution  of  the  State  of 
Oregon,  which  declares  (art.  2,  §  3)  that 
"the  privilege  of  an  elector  shall  be  for- 
feited by  a  *  conviction  '  of  any  crime  which 
IK  punishable  by  imprisonment  in  the  peni- 
teiitiary,"  it  appeared   that  the   defendant 
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had  been  convicted  of  such  a  crime,  punish- 
able either  by  fine  or  imprisonment,  and 
he  was  sentenced  to  pay  a  fine :  it  was  h^id^ 
that  a  crime  is  ^  punishable  by  imprison- 
ment "  in  the  penitentiary  when  by  anv  law 
it  may  be  so  punished,  and  the  fact  that  it 
also  may  be  or  is  otherwise  punished,  does 
not  change  its  grade  or  character  in  this 
respect,  and  that  the  term  "  conviction  "  as 
here  used,  is  used  in  its  primary  and  ordi- 
nary sense,  and  signifies  a  proving  or  find- 
ing that  the  defendant  is  guilty,  either  by 
the  verdict  of  a  jury  or  his  plea  to  that 
effect,  and  does  not  include  the  sentence 
which  follows  thereon ;  the  court,  Dtady,  y., 
saying,  "  In  the  argument  for  the  defendant 
it  has  been  assumed  that  *  conviction  *  of  a 
crime  includes  and  is  the  result  of  the 
judgment  or  sentence  of  the  court  imposing 
the  punishment  prescribed  therefor.  But 
this  is  altogether  a  mistake.      The  term 

*  conviction,*  as  its  composition  (caitvincc^ 
convictio)  sufficiently  indicates,  signifies  the 
act  of  convicting  or  overcoming  one,  and, 
m  criminal  procedure,  the  overthrow  of  the 
defendant  by  the  establishment  of  his  guilt 
according  to  some  known  legal  mode. 
These  modes  are,  (i)  by  the  plea  of  guilty, 
and  (2)  by  the  verdict  of  the  jury.  Speak- 
ing of  the  difference  between  *  coi^viction  ' 
and  attaint.  Lord  Coke  says,  *  The  differ- 
ence between  a  man  attainted  and  ''con- 
victed" is  that  a  man  is  said  "convict" 
before  he  hath  judgment;  as  if  a  man  be 
convict  by  coiuession,  verdict,  or  recre- 
ancy.* To  the  same  effect  is  the  defini- 
tion in  Blount's  Law  Die  anno  1670^  rvr- 
Imm^  'convict.'  .  .  .  Bishop  Stat.  Crimes, 
§  348,  says,  'The  word  "conviction"  ordi- 
narily signifies  the  finding  of  the  jury,  by 
verdict,  tnat  the  prisoner  is  guilty.  When 
it  is  said  there  has  been  a  "conviction,"  or 
one  is  "  convict,"  the  meaning  usually  is  not 
that  sentence  has  been  pronounced,  but 
only  that  the  verdict  has  been  returned. 
So  a  plea  of  guilty  by  the  defendant  con- 
stitutes a  conviction  of  him.'  Mr.  Justice 
Story  in  U.  S.  v,  Gilbert,  2  Sumn.  (U.  S.) 
40,  while  considering  the  maxim,  '  No  man 
is  to  be  brought  into  jeopardy  of  his  life 
more  than  once  for  the  same  offence,'  said, 

•  *Uon7nction^^  does  not  mean  the  judgment 
passed  upon  the  verdict;  *  and  in  the  same 
case  kela  that  a  plea  of  autrefois  convict  — 
a  former '  conviction '  —  will  be  sustained  by 
a  confession  or  verdict,  even  when  there 
has  been  no  judgment.  Citing  2  F^awk. 
Pleas  of  the  Crown,  c  36,  §§  i,  10.  In 
People  V.  Goldstein,  32  Cal.  432,  it  was  held 
that  a  plea  of  guilty  upon  which  no  judg- 
ment was  given  was  nevertheless  a  'con- 
viction,* and  would  therefore  sustain  a  plea 
of  former  conviction  to  an  indictment  for 
the  same  offence.  .  .  .  But  while  this  is  the 
primary  and  usual  meaning  of  the  term 
•conviction,*  it  is  possible  that  it  may  be 
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der;^  a  strong  belief  or  persuasion,  resting  on  what  appears  to  be 
indisputable  grounds.^ 


used  in  such  a  connection  and  under  such 
circumstances  as  to  have  a  secondary  or 
unusual  meaning,  which  would  include  the 
linal  judgment  of  the  court.  Bish.  Stat 
Crimes,§  >|8;  Whart.  Cr.  P.  &  PI.  §  935. 
Vet  in  Stevens  i-.  People,  i  Hill  (N.  Y.), 
261,  it  was  held  sufficient,  in  an  indictment 
ior  a  second  larceny,  to  allege  a  prior  *  con- 
viction '  of  the  defendant,  without  averring 
that  there  was  any  judgment  or  sentence 
pronounced  against  him ;  but  the  contrary 
appears  to  have  been  held  in  Smith  v.  Com., 
14  S.&  R.  (Pa.)  69L  But  there  is  nothing 
in  the  subject  or  the  language  of  the  clause 
of  the  constitution  under  consideration,  to 
indicate  that  the  term  *  conviction '  is  used 
therein  in  any  other  than  the  ordinary 
sense.  Of  course,  it  is  used  there  and  else- 
where with  the  understanding  that  the 
*  conviction'  was  not  afterwards  set  aside 
or  annulled  by  the  court.  And  this  is 
probably  the  point  of  the  ruling  cited  from 
14  S.  &  k.  (Pa.)  supray  that  the  indictment, 
in  alleging  a  prior  *  conviction  *  of  the  de- 
fendant, Miould  allege  a  judgment  on  the 
verdict,  not  as  constituting  the  *  conviction,' 
but  as  conclusive  evidence  that  it  had  not 
been  set  aside,  and  was  still  in  force." 
United  Sutes  v.  Watkinds,  6  Fed.  Rep.  152. 

This  view  has  been  confirmed  in  a  re- 
cent California  case  (1885)  holding  that  a 
defendant  convicted  of  a  felony,  not  pun- 
ishable with  death,  and  not  yet  sentenced, 
who  has  appealed,  is  not  entitled  to  be  ad- 
mitted to  bail  as  a  matter  of  right,  it  being 
a  matter  of  discretion,  not  of  right,  after 
"conviction.*'  Ex  parte  Brown,  68  Cal. 
176;  s.  c,  8  Pac.  Rep.  829.  See,  on  the 
same  point.  People  v,  McGarigle  &  Mc- 
Donald, 19  Chicago  Leg.  News,  347. 

See  also  a  Pennsylvania  case  in  which 
under  a  statute  providing  that  in  all  cases 
of  "  conviction  "  the  costs  shall  be  paid  by 
the  party  convicted,  but  where  the  party 
shall  have  been  discharged  according  to 
law,  they  shall  be  paid  by  the  county,  it 
was  hcldy  that  a  **  conviction  "  by  the  jury 
was  sufficient  to  give  the  prosecutor  his 
costs,  and  that  the  defendant  having 
pleaded  a  pardon  in  bar  of  sentence,  and 
having  discharged,  the  county  was  liable 
for  the  costs.  York  County  v.  Dalhousen, 
45  Pa.  St.  372. 

In  a  United  States  case,  in  which  certain 
claims  were  made  for  a  reward  offered  fdr 
information  which  should  lead  to  the  for- 
feiture of  any  distillery,  and  to  the  convic- 
tion o^  the  person  engaged  in  operating  it, 
it  appeared  that  the  persons  said  to  have 
hecn  **  convicted  "  were  found  guilty  by 
the  jury,  but  that  judgment  on  the  verdict 
was  suspended  at  the  instance  of  the  dis- 


trict attorney.  It  was  hcldy  that  the  con- ' 
ditions  of  the  offer  were  complied  with; 
the  court,  Notty  y.,  saying,  "  The  counsel 
for  the  defendants  has  also  argued  that  thc 
term  *  conviction  *  in  the  offer  of  reward  is 
to  be  construed  .  .  .  as  meaning  .  .  .  *  trial 
and  punishment.'  We  are  of  the  same 
opinion,  but  draw  from  it  a  different  infer- 
ence, which  is,  that  the  statute  enlarges 
rather  than  restricts  the  intent  of  the  word 
•conviction.'  The  informer's  information 
led  to  an  indictment,  to  a  trial,  and  to  a 
verdict  of  guilty.  It  also  led  to  punish- 
ment, —  not  to  a  punishment  by  fine  and 
imprisonment  on  the  judgment  of  the 
court,  but  to  a  lesser,  modified  punish- 
ment, inflicted  at  the  instance  of  the  prose- 
cuting officer,  who  deemed  it  best  to  hold 
the  judgment  in  'suspense  over  the  heads 
of  offenders  as  security  for  their  future 
good  behavior."  Williams  7a  United  States, 
12  Ct.  of  Claims  (U.  S.),  192. 

1.  Ck>nvioti<m  and  Attainder  distin- 
gniihed.  —  In  holding  that  the  plea  of 
autrefois  convict  is  supported  by  proof  of 
a  lawful  trial  and  verdict  or  confession  on  a 
sufficient  indictment,  though  no  judgment 
be  given  upon  it,  the  court,  Sntherlandy  y., 
said,  "In  i  Inst.  391,  A,  it  is  said,  *  The 
difference  between  a  man  attainted  and 
convicted  is  that  a  man  is  said  convict  before 
he  tmth  jndgmenty  as  if  a  man  be  a  convict 
by  confession,  verdicty  or  recreancy.  And 
when  he  hath  his  judgment  upon  the  ver- 
dict^ confession,  etc.,  then  he  is  said  to  bo 
attaint*  It  is  further  said,  *By  a  convic- 
tion of  a  felon  his  goods  and  chattels  are 
forfeited;  but  by  attainder y  that  is,  by  judg- 
ment given,  his  lands  and  tenements  are 
forfeited  and  his  blood  corrupted,  and  not 
before.'  So  in  Jacob's  Law  Diet.  (At- 
tainted) it  is  said, '  Attainder  of  a  criminal 
is  larger  than  conviction;  a  man  is  convicted 
when  he  is  found  guilty,  or  confesses  the 
crime  before  judgment  had,  but  not  at- 
tainted till  judgment  is  passed  upon  him.* 
This  shows  tne  technical,  common  law 
definition  of  the  word  convict  or  coitvicted: 
a  felon  was  *  convicted '  by  the  verdict  of 
the  jury :  he  was  attainted  by  the  judgment 
rendered  on  the  verdict."  Shepherd  v. 
People,  25  N.  Y.  406.  See  Cozens  v.  Lon^, 
Penn.  (N.  J.)  764;  Green  v,  Shumway,  39 
N.  Y.  430. 

2.  Abiding  Oonviotion.  —  In  holdiuc^  that 
a  charge  to  the  jury  on  the  subject  of  "  rea- 
sonable doubt "  as  follows,  "  If  you  can 
truthfully  say  that  you  have  an  *  abiding 
conviction'  of  the  defendant's  guilt  sucli 
as  you  would  be  willing  to  act  upon  in  the 
more  weighty  and  important  matters  re- 
lating to  your   own   aftairs,  you  have  no 
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CONyOY—COOUNG  TIME— CO-PARTIES-^  COPY,  ETC, 

CONVOY.  —  In  a  warranty  in  a  policy  of  insurance  that  a  ship 
v:ill  sail  with  convoy^  by  the  term  "convoy"  is  to  be  understood 
"a  naval  force  under  the  command  of  a^  person  appointed  by  the 
government  of  tht*  country  to  which  the  vessel  insured  belongs."  * 

COOLmG  TIME,  in  law,  means  time  for  the  mind  to  become  so 
t  Ltim  and  sedate  as  that  it  is  supposed  to  contemplate,  comprehend, 
:^nd  coolly  act  with  reference  to  the  consequences  likely  to  ensue. '^ 
Hut  no  precise  time  in  hours  or  minutes  can  be  laid  down  by  the 
court  as  a  rule  of  law  within  which  the  passions  miist  be  held  to 
have  subsided,  and  reason  to  have  resumed  its  control.^ 

CD-PABTIES.* 

COPARCENAEY,  —  A  tenancy  which  arises  when  an  inheritable 
estate  descends  from  the  ancestor  to  several  persons  possessing 
an  equal  title  to  it.  It  arises  by  act  of  law  only ;  i.e.,  by  descent, 
which,  in  relation  to  this  subject,  is  of  two  kinds:  (i)  Descent  by 
the  common  law,  which  takes  place  where  an  ancestor  dies  intes- 
tate, leavinij  two  or  more  females  as  his  co-heiresses ;  these  all 
t[Lke  together  as  coparceners  or  parceners,  the  law  of  primogeni- 
ture not  obtaining  among  women  in  equal  relationship  to  their 
ancestor;  they  are,  however,  deemed  to  be  one  heir;  and  (2) 
Descent  by  particular  custom,  as  in  the  case  of  gavelkind  lands, 
which  descend  to  all  the  males  in  equal  degree.* 

COPY. —  A  copy  is  a  true  transcript  of  an  original  writing.*  A 
copy  of  a  book  must  be  a  transcript  of  the  language  in  which  the 
\  conceptions  of  the  author  are  clothed ;  of  something  printed  and 

embodied  in  a  tangible  shape.  The  same  conceptions,  clothed  in 
another  language,  cannot  constitute  the  same  composition,  nor 
can  it  be  called  a  trau script  or  copy  of  the  same  book.'  The  words 
"a  copy  of  a  book  '*  naturally  import  a  transcript  or  copy  of  the 
entire  book.* 

rc^isonaljlc  d«uht/'  was  not  erroneous,  the  adverse  to  him,  and  not  co-parties  with  hini. 

roiirt,  Fkid^  y.,  said*  **  The  word  *  abiding  '  or  to  the  judgment  rendered  against  him, 

Mieic    has  tht^  si|Jinificaiioii  of   stUled   and  within  the  meaning  of  the  law."     Hadley 

ftjt'id,  a    'conviclicjfi'  which  may  follow  a  v.  Hill,  73  Ind.  448,  449. 

I  MTtful  examination  and  comparrjson  of  the  6.  Whart.  Law  Lex. 

whult  evidence.     It  U  difficult  \u  conceive  6.  Dickinson  v,   R.  R.  Co.,  7  W.  Va. 

what  amotjnt  of  'conviction'  wosjld  leave  412. 

iht  inin<l  oT  a  jtiror  fret  frovn  a  reasonable  7.  Stowe  v.  Thomas,  2  Wall.  Jr.  (U.  S.) 

Uiiuhi,  if  it  be  not  oiu  which  is  so  settled  56;;  2  Am.  L.  Reg.  229. 

i\y\t\  ft)£cd  as  to  control    his  action  in  the  0.  Rogers  z'.  Jewett,  12  Month.  L.  Rep. 

nmfc  weighty  and  impc^rlant  matters  relat-  (N.  S.)  340.     A  statute  permitting  a  party 

(nj4  10  hi!f  own  iiffairs/"     Hopt  r .  People,  24  to  file  a  **  copy  "  of  his  account,  is  satisfied 

Rt  p.  1 2y.  only  by  "  *  a  copy^  not  the  substance^  amount^ 

X,  Peake  Add,  Cas.  143,  note;  U'Eguino  or  A//a//r^  of  the  account  claimed.'*    M*Cor- 

; ,  JkrHritke,  2  K.  Black,  ^51.  mick  v.  Brookfield,  South.  (N.  J.)  71. 

St  Eanes  f.  The  State,  10  Tc\w\pp.  447.  Where  a  writ  of  capias  described   the 

3t  Malicr  v.  The  People,  10  Mich.  223.  defendant  by  the  addition  of  "gentleman," 

See  2  litsh.  Cr.  L*  %%  71  l^tj-  which  word  was  omitted  rn  the  copy  served, 

4'  *' The  word   'co-parties,'  as  used   in  fields  that  this  was  not  a  copy  iA  the  writ, 

section   551  of  ihc  rode,  means  parties  to  in  compliance  with  the  statute  regulating 

the  judgment  appciiled  from,  not  co-plain-  the  mode  of  service.     Cooke  v.  Vaughan, 

riffs  or  co-defendants  to  the  acikin. .  The  4M.  &W.69.     But  ^<'/^,  that  if  the  defend- 

aiijjcHantV  co-defendant H  to  ihe  aciinn  were  ant  cannot  be  misled  or  prejudiced  by  a 
I                                                                                                       IIG 
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COPY—  COPYHOLD—  COPYRIGHT. 


BoAnitiDiL 


"Copy"  was  also  used  in  the  sense  of  "copyright,"  signifying 
"an  incorporeal  right  to  the  sole  printing  and  publishing  of  some- 
what intellectual,  communicated  by  letters/*  * 

See  also  Ev[DE^xE, 

COPYHOLDp  —  A  base  tenure  founded  upon  immemorial  custom 
and  usage,  A  copyhold  estate  is  a  parcel  of  the  demesnes  of  a 
manor,  held  at  the  lord's  will,  and  according  to  the  customs  of 
such  manor,  as  evidenced  by  the  roHs  of  the  courts-baron  in 
which  they  were  entered.  Such  estates  do  not  exist  in  the  United 
States- 


COPYRIGHT. 

De&nition,  147. 

Property  in  Manuscnpt*  14s* 

{ii)  Dtdtaiihn  it?  Pu6/u\  14S, 
What  may  be  copyrighted,  151. 

[it]  StiittiU^  J5L 

{r)  C^mpiiaiJotiSf  153. 
{d)  Abrid^i^entSy  154. 
{€)  Ltnu  RfJU^rts^  154, 
{/)  Adi'£rthfmitnts^  155, 


U^)  Newspapers,  155. 
ii&nXf  155* 


(i)  Muskai   artii  Uramatic   Cpmposi- 


4.  Quality  of  PubJi cations,  1  %^ 

\u  1  Indecent  Publicatimu^  \  56^ 
(A)  Originality^  t^6t 


Duration  of  Copyright,  157. 
Who  entitled  to  Copyright,  157.     . 

(dj)  Authors  tind  Froprtft^ts  tcf/fO  are 
Ci/fzi-ni  pr  /CesidiiiiJ,  1 57, 

{If)  Assij^fit'irSt  157. 
How  is  Copyright  acquired,  159. 

{a)  Sttttuiffty  AV^K/rciHim/j,  ]  53, 

[it]  By  Assign tti^nt,  ifn. 
Infringement  ol  Copyright,  16^. 

{it)   Prftititi^s,  1 6:?. 

[tf)   What  is  an  fif/rittgemeni  ?  163^ 

\f)  Prup/  ff  Iffjrin^ement^  165. 

{d)  Riir  Csr,  [(^, 
Injunctions,  [67, 

(r?)   Ttmpprary^  167. 

(^)  PermxtntHt^  168. 

(f)  Ai^nmni  *?/  Profits,  r6B, 


L  LefimtioiL  —  Copyright  is  the  exclusive  right  of  printing  or 
otherwise    multiplying  copies  of  a  pubHshed   literary  work,  and 


misukc  in  th«  copv,  the  service  is  good. 
Furnace  Co.  v,  Shci>hcrd,  3  Hill  (N.  Y;)» 

A  "copy  of  the  indictment,"  directed 
uDdcr  act  of  Congress  to  he  furnished  to 
person^  accused  of  treason,  must  contain 
"a  copy  of  the  caption,"  IT.  S.  v.  \n- 
s«rgcntsof  Pa.,  2  Dai  I.  (U.  S.)  342. 

Whether  it  is  necessary  that  a  **copy  of 
arttclcs  of  association  "  sWukl  contain  the 
names  of  TTicmbers  as  subscribed  to  the 
original  articles,  gmcre.  Savings  Bk,  v. 
Kurd,  37  Conn,  2S2. 

A  "^copy  of  the  record*'  mc^ns  an  entire 
a)t)y,aiid  not  3  mere  extracts  Kdmiston  v. 
Schwarij^  13  S.  &  R.  (Pa.)  135*  An  acr 
prohibirinp  the  copying  in  any  manner,  of 
a  pictuTCT  mcludes  Ine  reproduction  thcreuf 
hv  the  art  of  photographv-  Gambart  ?v 
liall.  H  C.  1^.  f  N,  S. }  306.  *mtt^s,  y.y  said. 
"  Not  withstand  mg  the  ordinary  rule  of 
rflustruction,  that  general  words  in  a  statute 
fuUowing  particular  are  lo  he  re?;tncted  in 
their  meaning  to  Ihe  particular  words 
preceding  1  think  the  word  *copy'  here 
nuy  very  well  apply  to  a  copying  by  any 
process  bv  which  copies  may  be  indefinitely 
moliiphed.    To  comprehend  these ^  the  aci 

1 


need  not,  as  it  appears  to  mCi  be  construed 
to  extend  to  a  copying  bv  hand.** 

So  a  "copy  of  a'print  ^*  may  vary  in  some 
trifling  respects  from  the  main  design. 
''The  question  is,  what  is  the  meaning  nf 
the  word  'copy*  of  a  print.  Now,  in  com- 
mon parlance,  there  may  be  a  copy  of  a 
print  where  there  exist  small  varmtions 
from  the  original  \  and  the  question  is 
whether  the  words  are  used  in  that  po]>uUr 
sL^nsL'  in  this  act  of  I'arliamcnt.  ,  .  .  Every 
l>crson,  therefore,  who  sells  a  copy  which 
comes  so  near  the  original  a,"^  thts  Js  thereby 
made  liable  to  an  action,  Ther^  can  be  no 
reason  why  a  ]icr?^on  should  not  be  liahje 
where  he  ^ells  a  copy  with  a  mere  collusive 
variation  \  and  I  think  we  should  put  a 
narrow  construction  on  the  statute,  if  we 
held  such  a  coljuiiive  variation  from  the 
orimnal  not  to  be  a  copy.  A  copy  is  that 
which  conu's  so  near  the  original  as  to  give 
to  ever}'  person  seeing  it  the  idea  created 
by  the  original,''  Weiit  v,  Francis,  5  11.  & 
Aid.  73;^ 

1.  Lord  Mansfield  in  Millar  ^^  Taylor,  4 
Hurr.  zy^u  which  he  declares  to  have  been 
its    technical    stnj^c    for   ages.      And    see 
JetTei  v^  r'.  Uoosey,  4  H.  L.  C,  SS4,  m^. 
17 


ivff*. 


iMptJTtr  in  MAnnicript. 


COPYRIGHT. 


Btdication  ^  tJie  PnUifiw 


publishing  and  vending  the  same  ;  the  right  of  [>reventiog  all 
others  from  doing  so.* 

2.  Property  in  Uanuicript  —  An  author  has,  at  common  law,  a 
property  in  his  manuscript,  and  may  obtain  redress  against  any 
one  who  deprives  him  of  it,  or»  by  improperly  obtaining  a  copy, 
endeavors  to  realize  a  profit  by  its  pubhcation  ;  and  there  nan  be 
no  doubt  that  the  rights  of  an  assignee  of  such  manuscript  would 
be  protected  by  a  court  of  chancery.'* 

{a)  Dtdkatiou  io  the  Public.  —A  manuscript  is  dedicated  to  the 
public  by  publication,  and  the  exclusive  property  of  the  author  in 
it  ceases  as  soon  as  by  publication  it  has  become  the  property  of 
the  public,  unless  he  has  complied  with  the  requirements  of  the 
statute,  and  secured  a  copyright.^ 


I,  Stephens  r^  Cady,   14    How.  (U.  S.) 
I  Stowe  ^.  Thomas,  2  Wall. 
547  i  lia^kcr  V.  Scldcn,  11  Otto  {t 
etc 


5jo;  Stowe  v.  Thomas,  2  Wall.  Jr.  (U.  S.) 

■    ■  -  -^     .        "       (U.S.),  99  i 

Acm^ns  V.   JkUord,   14   Fed*   Rep.   728; 


3:; ;  Clemens  v.  Bel  ford,  1 4  Fed  Rep,  yzS ; 
FalmeT  7k  De  Witt,  47  N.  Y.  552;  s,  c,  7 
Am.  Rep.  4S0;  Parttjn  7.  Prang,  j  CItPE. 
(U.  S.)  S37  ;  Crowe  r^  Aikcu,  2  Uis*=;(U.  S,^ 
208;  Goldmark  r/,  Kreling,  25  Fed.  Rep. 
149;  HaiicicauU  :'.  Fox,  ^  Hlatchf,  (U,  S.) 
Jones  r'.  Thornc,   i   N.  Y.  Leg*  Obs, 


Lawrence  I'.  Dana,  4  Cliff.  (U,  5s»)  i ;  Chaj>- 
peU  If.  Purday,  14  M.  S:  W.  316;  Millar  v. 
Taylor,  4  Burr.  3J1  J. 

It  is  on  1  y  conf e r red  1  ly  Stat u t c ,  Although  408  ^ Bo uci ca ul t  v.  \V turtl,  2  H i ss*  T U .  S , ) 
il  was  formerly  held  in  England  that  at  84;  French  f.  Maguire,  55  How.  Pr,  JN*  V\) 
common    law   an   author   had  a  perpetual    471  i  Little  r-.  Hall,  18  How,  (U*  S.)   165; 

9  *^"i-   f-  *<cg.  ^j-, 

23J0;     Pope    7^\ 

whether  this  pari  of  the  common  law  was    Curl,  2  Atk.  342 ;  Maiilcy  ?'.  t.)wcn5.  Burr. 


right  in  the  products  of  his  LntcUect,  and    Keenc  zr.   Wheatlcy 
although   it   has   sometimes  been  doubted    Webli   i'»   Rose,   4    burr. 


not  introduced  m  this  country^  it  is  now 
well  settled  in  the  United  States  and  In 
England,  that,  by  comnroLi  law»  an  author 
has  no  exclusive  right  to  a  published  lite- 
rary work,  the  common  law  having  been 
superseded  by  the  statutes,  Wheaton  ^^ 
Peters,  8  Pet-  (U,  S,)  591 ;  Clennens  tk  Bel 


2120 ;  Southey  v.  Sherwood,  2  Meriv.  434 ; 
Macklin  t:  Richardson,  Amb.  R.694i  Eyre 
t\  Higbee,  22  How.  Pr,  (X.  Y\\  307;  French 
t\  Maguirc,  55  How,  Pr.  (N.  Y.}  471. 

An  original  oj>eretta,  consisting  of  li- 
bretto, 3icore,  and  name,  i^  proper tv  at  com- 
mon law,  which,  so  far  as  unpublisWd,  will 


ford,   14  Fed*  Hep.  72S;  Crowe  z'.  Aiken,    be  protected  from  fraudulent  imitation  hy 
2    Hiss.    (U,  S,)   208;    Parton  v.  Prang,  3    injunction,  even  though  the  operetta  be  an 


ClilT.  {U.  S,)  J37;  Stevens  v.  Gladding,  17 
How.    (U.   S.J   447  ;   Clayton   t'.   Stone,   2 


adaptation   of   an   old   play.     Aronson   r-, 
Fleckenstein,  28  Fed>  Rep,  75. 

This  principle  holds  good  for  the  whole 


Paine  (U.  S.J,  3S2;  Pultc  v,  Derby,  5  Mc- 
Lean  \v.   S.J,  323;   Stowe  t'.  Thomas,  2  manuscript,  or  any  part  of  it*     Bartlett 
WalL  Jr.  CU*  S.J  547  1  Donaldson  t\  Beckett*  Crittenden,  5  McLean  (U-  S  ),  33* 
4   Burr*   Z40S;    Millar  t^  Taylor,   4  Burr.  An  author  may  restrain  the  publication 
2103?  Cambridge  v.  Bryer,  16  East,  319;  of  literary  matter  punwrling  to  have  been 
I&cs  V.  Pelljier,  75  111.  47  c  written  by  him,  but  which  in  fact  he  never 

When  a  ])crson  enters  the  field  of  author-  did  write;  and  this  rule  applies  in  favor  oi 

ship  he  can  secure  to  himself   the  exchi-  persons    known    to  the   public   under    an 

sive  right  to  his  writings   by  a   copyright  assumed   name.     Clemens   r.    Belford,    M 

under  the  laws  of  the  United  States.     If  he  FqcI  Hep,  7^8. 

publishes  any  thing  of  which  he  is  the  Where  written  alterations  are  made  to 
author  or  compiler,  cither  under  his  own  the  manuscript  of  a  play,  hyan  actor  in  the 
proper  name  or  an  assumed  name,  with^mt  employ  of  the  manager  who  owns  Ihe 
protecting  it  by  copyright^  it  becomes  pub-  manuscript,  such  j, Iterations  arc  the  prop- 
lie  property,  and  any  jjcrson  who  chooses  erty  of  the  owner  of  the  manuscript.  But 
to  dofio  has  the  right  to  republish  it  and  unwritten  additions  arc  not  the  property  of 
to  state  the  name  of  the  author  in  Mtch  the  owner  of  the  manuscript  i  their  use  by 
form  in  the  book^  cither  upon  the  tiilepage  the  owner  of  another  theatre  to  whom  -such 
or  otherwise,  as  to  show  who  was  the  actor  has  communicated  them  will,  how^ 
writer  or  author  thereof.  Clemens  r,  Bel-  ever,  be  enjoined.  Keene  ?%  Wheatley,  4 
ford,  14  Fed.  Rep.  7:^8.  Phil.  (Pa.)  157  j  s.  c,  9  Am.  Law  Reg.  jj. 

9L  Wheaton  r/.  Peters,  S  Pet.  (U.  S.)  50T ;  8.    liartlett    zf.    Crittenden,    5    McLean 

BaitkU  V.  Crittenden,  5  McLean  (U.  S.),  (U.  S*),  32;  Keene  i\  Wheatley,  4  Phil, 


Property  in  Kannseript. 


COPYRIGHT, 


DedioftUon  to  the  PoMio. 


(I^a.)  157 ;  s.  c^  9  Am.  Law  Reg.  33;  Parton 
V.  Prang,  3  Cliff.  (U.  S.)  537;  Carte  v. 
Duff,  35  Fed,   Rep.    183;   Boucicault  v. 


Wood,  2  Biss.  (U.-  S.)  34;  Tompkins 
7'.  Halleck,  133  Mass.  32. 

An  author  cannot  acquire  a  right  to  the 
protection  of  his  writings  uncter  an  assumed 
name  as  a  trade-name  or  trade-mark,  and 
no  pseudonym,  however  ingenuous,  novel, 
or  quaint,  can  give  one  any  more  rights 
than  he  would  have  under  nis  own  name, 
or  defeat  the  policy  of  the  law  that  the 
publication  of  literary  matter,  without  pro- 
tection by  copyright,  has  dedicated  such 
matter  to  the  public  Clemens  it,  Belford, 
14  Fed.  Rep.  728. 

Unless  a  picture  is  covered  by  copyright, 
ail  unconditional  sale  of  the  picture  also 
confers  the  right  of  making  copies,  and 
the  publication  of  such  copies.  Parton  v. 
Prang,  3  Cliff.  (U.S.)  537. 

A  sale  of  a  book  naturally  implies  a 
pablicaiion.  Baker  v.  Taylor,  2  Blatchf. 
(U.  S.)  82. 

Conditional  consignments  of  printed 
books  to  a  bookseller,  with  order  not  to 
sell  before  a  specified  day,  is  not  a  publi- 
cation; but  a  sale  after  that  peno<i operates 
as  a  complete  dedication  of  the  work  to  the 
iwblic.    Wall  V,  Gordon,  1 2  Abb.  Pr.  N.  S. 

(N.\r.)349. 

Deliverv  of  copies  of  a  report  to  the 
State,  witnout  proof  of  distribution,  is  not 
a  publication.  Myers  v,  Callaghan,  5  Fed. 
Rep.  726. 

Permission  to  make  a  copy  of  the  manu- 
script is  not  a  publication.  Bartlett  v. 
Crittenden,  5  McLean  (U.  S.),  32;  Forres- 
ter V.  Waller,  2  Eden,  328 ;  Queensbury  v, 
Shcbbeare,  2  Eden,  329. 

Neither  is  the  representation  of  a  play. 
Itoucicault  v.  Hart,  13  Blatchf.  (U.  S.)  47; 
Talmer  v.  De  Wilt,  47  N.  Y.  5^2 ;  s.  c,  7 
Am.  Rep.  480;  Roberts  v.  Mvers,  23 
Monthly  L.  Rep.  396;  Keene  v.  Kimball, 
23  Monthly  L.  Rep.  660;  Crowe  v.  Aiken, 
2  Biss.  (U.  S.)  208;  Boucicault  v.  Fox,  5 
lUatchf.  (U.  S.)  87;  Tompkins  v.  Halleck, 
133  Mass.  32;  Shook  v.  Rankin,  6  Biss. 

(U.S.)  477. 

The  publication  of  a  play,  or  representa- 
tion acquired  by  phonographic  reports  or 
surreptitious  means,  is  an  infringement  on 
the  rights  of  the  owner  of  the  manuscript. 
Oowev.  Aiken,  2  Biss.  (U.  S.)  208;  Keene 


Wheatley,  4  Phil.  (Pa.)  157  ;  s.  c,  9  Am. 
law  Reg.  33;  Shook  v.  Daiy,  49  How.  Pr. 
(N.  Y.) 366;  French?/.  Maguire,  55  How.  Pr. 


iX.  Y.)  471 ;  Macklin  v,  Richardson,  Ambl 
694. 

Not  so  if  such  unauthorized  representa- 
tion is  possible  by  means  of  the  retention 
of  the  words  in  tnc  memory  of  persons  in 
the  audience.  Keene  v,  Wheatley,  4  Phil. 
(Pa.)  1 57 ;  s.  c,  9  Am.  Law.  Reg.  33 ;  Keene 
V.  Kimball,  16  Gray  (Mass.),  545 ;  French 


V.  Maguire,  55  IIow.  Pr.  (N.  Y.)7I4;  Keene 
«/.  Clarke,  5  Rob.  (N.  Y.)  38;  Wallack  «/. 
Barney,  14  Am.  L.  Reg.  N.  S.  213. 

A  memorization  of  a  play  by  actors  while 
in  the  employ  of  the  owner  of  a  plsw,  and 
with  a  view  of  producing  the  play  for  the 
benefit  of  such  owner,  is  not  such  a  memo- 
rization which  will  allow  them  to  reproduce 
the  play  in  another  theatre,  for  the  benefit 
of  one  not  the  owner  of  the  play.  Shook 
V,  Rankin,  3  Cent.  L.  T.  210. 

Compare^  however,  Tompkins  v.  Halleck, 
133  Mass.  J2,  where  it  was  held  that  the 
representation  of  a  dramatic  work,  which 
the  proprietor  has  never  caused  to  be 
printed,  and  has  not  obtained  a  copyright, 
of,  if  made  without  license  of  the  proprie- 
tor, is  a  violation  of  his  right,  and  may  be 
restrained  by  injunction,  although  such  rep- 
resentation IS  from  a  copy  obtained  by  a 
spectator  attending  a  public  representation 
by  the  proprietor  for  money,  and  after- 
wards writing  it  from  memory.  French  v, 
Conollv,  I  N.  Y.  Weekl.  Dig.  197 ;  Carte 
V.  Ford,  1 5  Fed.  Rep.  439. 

4.  dedication  to  the  public  of  a  musical 
composition  for  the  piano  does  not  dedi- 
cate what  it  does  not  contain  and  what  can- 
not be  reproduced  from  it,  and  defendant 
does  not,  therefore,  posses.s,  and  has  no 
right  to  perform,  such  composition  as  set 
for  an  orchestra,  although  he  should  have 
the  opportunity  to  copy  it.  Thomas  v. 
Lennon,  14  F'ed.  Rep.  849. 

An  opera  is  more  like  a  patented  inven- 
tion than  a  common  book,  as  to  the  rule 
that  he  who  obtains  similar  results,  better 
or  worse,  by  similar  means,  though  the 
opportunity  is  furnished  by  an  unprotected 
book,  should  be  held  to  infringe  tne  rights 
of  the  composer.  Thomas  v,  Lennon,  14 
Fed.  Rep.  849. 

This  principle  of  Thomas  v,  Lennon, 
14  Fed.  Rep.  849,  was,  however,  overruled 
in  Carte  v.  Ford,  15  Fed.  Rep.  439,  where 
the  non-resident  alien  authors  of  the  comic 
opera  of  "  lolanthe,**  having  sanctioned 
the  publication  in  the  United  States  of  the 
libretto  and  vocal  score,  with  a  piano 
accompaniment,  and  having  kept  the  or 
chestration  in  manuscript,  it  was  held^  that 
a  i^erson  who  had  independently  arranged 
a  new  orchestration,  using  for  that  purpose 
only  the  published  vocal  and  piano-forte 
scores,  could  not  be  enjoined  from  publicly 
performing  the  opera  with  the  new  orches- 
tration. It  appearing  that  the  orchestra- 
tion was  a  subordinate  accessory  of  the 
opera,  keld^  that  the  use  of  the  composer's 
name  and  the  title  of  the  opera  would  not 
be  enjoined,  provided  the  announcements 
of  the  performance  were  not  so  worded  as 
to  mislead  the  public  into  believing  that 
the  original  orchestration,  of  which  com- 
plainant had  exclusive  use,  was  to  be  per- 
formed.    See  also  Goldmark  v,  Cdlmer, 
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(lecidcd  Nov.  1882,  Circ  Ct.  Cook  Co. 
Illinois^  cited  in  Carte  v.  Ford. 

The  representation  of  a  dramatic  work 
u^on  ihc  stage  is  not  a  publication  which 
will  prevent  the  author  or  his  assignee  from 
obtaining  a  copyright.  Keene  v.  Kimball, 
if>  Gray  (Mass.),  545,  549;  Roberts  v, 
MyersJ,  13  Monthly  L.  Rep.  t«6;  Boucicault 
V.  Fox,  s  lilatchf.  (U.  S.)  87;  Boucicault 
-■-  Wood,  3  Biss.  (U.  S.)  34;  Boucicault  v. 
Hart,  13  Hlntchf.  (U.  S.)  47. 

The  publication  in  a  foreign  country  of 
a  play  ncvt  r  published  in  the  United  States, 
K'A  not  a  dedication  to  the  public,  unless 
5uch  publication  was  made  with  the  con- 
sent of  the  author.  Boucicault  v.  Wood, 
2  Hiss,  iU.  S.)  34. 

,  C^,  an  alien,  purchased  from  G.  &  S., 
British  subjects,  their  right  of  the  public 
representation  in  the  United  States  of  the 
comic  opera,  "The  Mikado,"  of  which  G. 
w:is  the  author  of  the  literar>'  parts,  and 
S.  the  author  of  the  musical  parts.  They 
employed  T*,  a  citizen  of  the  United  States, 
to  cotuc  to  London,  and  prepare  a  piano- 
forte arrangement  from  the  original  orches- 
tral score,  with  a  view  to  copyrighting  the 
same  in  the  United  States.  After  T.  made 
the  piano  arrangement,  proceedings  were 
taken  to  copyrrignl  it  as  a  new  and  original 
composition  in  the  United  States,  and  C. 
purchased  the  title  of  G.,  S.,  and  T.,  to 
such  copyright.  After  the  recording  in  the 
^jfficc  of  the  librarian  of  Congress  of  the 
1  flic  of  Ihi??  arrangement,  the  libretto  and 
vocal  score  of  the  opera  and  piano-forte 
arrangement  of  T.  were  published  and  sold 
in  Ent^UTiifl,  with  the  consent  of  G.  and  S. 
The  orchestral  score  was  never  published, 
but  kept  by  G.  and  S.  for  their  own  use  and 
that  of  licensees  to  perform  the  opera.  D. 
purchased  in  England  a  copy  of  the  libretto, 
vocal  score,  and  piano-forte  arrangement, 
.ind  procured  a  SKilful  musician  to  make 
nn  independent  orchestration  from  the 
vocal  score  and  piano  score,  and  was  about 
to  profluce  the  opera  in  New  York  City 
with  words  and  voice  parts  substantially  the 
i^ame  aa  those  of  the  original,  and  with 
scenery,  costumes,  and  stage  business  in 
imitation  <sf  the  original,  and  with  the 
orchestral  ion,  which  he  had  procured  to  be 
niade^  and  without  claiming  that  he  em- 
ployed the  orchestration  of  the  original 
opcr^,  when  C.  sought  to  enjoin  the  public 
rcprc!icntatwns.  Held^  that  the  publication 
♦>!"  the  libretto  and  vocal  score  of  the  opera 
in  LoiHlon,  with  the  consent  of  the  authors, 
w[Ls  a  dedication  of  their  playright,  or 
:iitire  dramatic  property  in  the  opera  to 
dve  public,  notwithstanding  their  retention 
of  the  orchestral  score  in  manuscript  and 
the  public  representation  would  not  be  en- 
joined. Carte  v.  Duff,  25  Fed.  Rep  183. 
See  also  Carte  v.  Ford,  1 5  Fed.  Rep.  439. 

Where  the  owner  of  the  manuscript  of  a 


drama  authorizes  the  publication  of  a  novel 
based  and  founded  upon  th6  drama,  such 
publication  is  not  such  a  dedication  to  the 
public  as  will  authcfrize  the  novel  to  be 
dramatized  and  put  upon  the  stage  without 
the  authority  of  the  persons  owning  the 
manuscript.  Shook  v.  Rankin,  3  Centr. 
L.  J.  210. 

rublication  of  the  songs  and  vocal  score 
of  an  operetta,  with  the  name  of  the  oi^eretta, 
does  not  make  such  name  public  property, 
so  as  to  give  to  the  public  the  right  to  use 
the  name  as  applied  to  any  other  libretto, 
dialogue,  and  orchestra  parts.  The  publi- 
cation of  the  songs  only  gave  to  the  public 
that  which  was  published,  and  does  not 
authorize  the  use  of  the  name  as  applied 
to  the  operetta  as  a  whole.  Aronson  v. 
Fleckenstein,  28  Fed.  Rep.  75. 

It  has  been  held  that  voluntarily  publish^ 
ing  pictures  of  a  painting,  is  sUch  a  pul>- 
lishing  of  the  painting  as  to  furnish  other 
parties  the  means  of  reproducing  the  pic- 
tures, without  any  invasion  of  the  plaintiff's 
proprietary  rights  in  the  painting.  Vertel 
V,  Jacoby,  44  Tlow.  Pr.  (N.  Y.)  1:^9.  Com^ 
pare  Vertel  ».  Wood,  40  How.  Pr.  (N.  Y.) 
10. 

Although  the  law  recognizes  a  distinction 
between  a  painting  and  a  print,  a  copyright 
for  the  former  will  protect  its  owner  m  the 
sale  of  copies  thereof,  even  though  they 
may  appropriately  be  called  prints,  and  a 
party  who  copies  such  copies  will  be  guilty 
of  infringement.  The  owner  of  a  copy- 
righted painting  by  publishing  lithographic 
copies  thereof  does  not  lose  the  right  to 
restrain  others  from  copying  these  copies. 
Schumacher  v.  Schwencke,  30  Fed.  Rep. 
690, 

Where  a  person  compiled  maps  of  th^*: 
city  of  Chicago  of  a  particular  design  from 
the  public  records  into  an  atlas,  and  with- 
out taking  out  any  copyright  made  several 
copies  of  the  original  in  a  form  suitable 
for  comprising  atlases,  sold  several,  and 
placed  one  copy  in  the  hands  of  the  city 
for  public  use,  where  any  part  of  or  the 
whole  of  it  could  be  copied  and  used  by 
any  citizen,  placing  no  restrictions  on  theit 
use,  heldy  that  the  author  thereby  dedi- 
cated the  maps  to  public  use,  and  conse- 
quently lost  his  common  law  proprietorship 
in  them,  and  they  became  public  property. 
Rees  r.  Pcltzer,  75  III.  475. 

But  where  one  made  a  map  of  the  Nan- 
tucket Shoals,  and  deposited  a  copy  in  the 
navy  department,  it  was  held  that  it  did  not 
become  thereby  a  public  document  which 
any  one  had  a  right  to  copy.  Blunt  v.  Pat- 
ten, 2  Paine  (U.  S.),  393. 

It  is  the  unquestioned  law  that  in  the 
case  of  letters  the  general  property  and 
the  general  rights  incident  to  propcrt>'  be- 
long to  the  writer,  and  the  person  to  whom 
letters    are   addressed   has  but  a  limited 


150 


irut  mftf  te  eop7Tlglit«d. 


COPYR/GHT. 


Stotnto-Sbofci. 


3,  What  may  be  copyrighted,  —  {a)  StatHU\  —  The  Revised  StatuEcf^ 
of  the  United  States  pravide  that  any  citizen  of  the  United  States, 
or  resident  therein^  who  shall  be  the  author,  inventor,  designer,  or 
proprietor  of  any  book,  map,  chart,  dramatic  or  musical  composi- 
Uon,  engraving,  cut,  print  or  photograph  or  negative  thereof,  or  of 
a  painting,  drawing,  chromo,  stattie,  statuary,  and  of  models  nr 
designs  intended  to  be  perfected  as  works  of  fine  arts,  and  the 
executors,  administrators  or  assigns  of  any  such  person  shall,  upon 
complying  with  the  provisions  of  the  statute,  have  the  sole  liberty 
of  printing,  reprinting,  publishing,  completing,  copying,  executing, 
finishing,  and  vending  the  same  ;  and  in  the  case  of  a  dramatic 
composition,  of  publicly  performing  or  representing  it,  oi-  causing; 
it  to  be  performed  or  represented  by  others.  And  authors  may 
reserve  the  right  to  dramatize  or  to  translate  their  own  works,^ 

[b)  Baoksr — A  book  within  the  statute  need  not  be  a  book  in  tlie 
common  and  ordinary  acceptation  of  the  word,  viz.,  a  volume- 
made  up  of  several  sheets  bound  together  :  it  may  be  printed  only 
on  one  sheet,  as  the  words  of  a  song,  or  the  music  accompanying- 
it.* 


Tight  or  spedat  property  in  «?uch  leUcrs  as 

^  tnisEcc  or  bailee  for  particular  purposes, 

(iihcrol  informaiioTi  or  of   prottction   or 

'^support  of  his  rights  and  character,  and 

fbc  publication  of  ieiters,  even  by  the  re- 

cciver,   has   been    restrained   vvhcre    such 

iW^J^icaiion  was  not  made  for  purposes  of 

pfmectjon  or  of  support  of  his  rights  or 

charaaer.     Kiernnn  v.  Manhattan  Quota- 

ti-in  TeJ.  Co.,  50  How.  Pr.  ^N.  V.)  194,  :roi  ; 

Ffllsom  7f.  Marsh,  2  Storv    (U.   S.),    loo^ 

tnitcd  States  v.  Tanner,  6' McLean  (U.  S.), 

f^ ;  _  VVoolsey  v.  Judd,  4  Duer  (  \.  V.),  379. 

Stitt   for  protection  of  proi>erty  at  com* 

"^^^   la.w  in  a  draTnzitic  composition,  e^  g., 

M  operetta^  can  Ijc   brought   only  by  the 

^tisce    of  a  general  oviner,  where  such 

J^ifc^e     has    an   exckisive   license   for  a 

«fiiiitc    period,  and,  hy  the  terms  of  his 

iicentsc^  is  to  bring  all  the  suits  for  the  pro- 

teaion  of  his  rights.     Aronson  v.  Flecken- 

«tin,  2S  Fed.  Rep.  75, 

^  pajTt  owner  of  a  dramatic  composition 
■^y  prtilect  his  property  bv  suit  against  a 
J'^^^gHloer.     Aronson  v.  Fleckenstein,  >S 

Y^«P75-     , 
\  Kcv.  Stat.  U.  S.  §  4952. 
«>  Clayton  v.  Stone,  2  Paine  {U,  S.),  Z^y, 
Utmenti  v.  Goldmg,  2  Camp.  25. 

Vji  deciding  that  a  musical  composition 
|mblis>ied  on  a  single  sheet  of  paper  is 
\mv\\cged  as  a  ^ock  within  the  statute  of  S 
^nne,  c.  (9,  §  t,  the  court,  ElUit^irau^'^/ty 
^  %  accepted  the  argument  of  Erskine 
m  Himc  z\  Dale,  sitting  after  May  term^ 
^fcji  as  follows  T  *' There  is  nothing  in  the 
lord  *  book'  to  require  that  it  shall  con- 
sbt  of  several  sheets  bound  in  leather  or 
sffldad  ia  a  marble  cover.     *  Book  *  is  evi- 


duntly  the  Saxon  hiH\  and  the  latter  term  is 
from  the  tt'eih-trt'r,  the  rintl  of  which  sup- 
plied the  place  of  ^jaj>cr  to  our  German 
ancestors.  The  Latin  word  iifh-t  \^  of  a 
similar  eiymoloj^y,  meaning  oriji^inally  onlv 
the  bark  of  a  tree,  *  Hook  *  may  therefore 
be  applied  to  any  writing,  and  it  has  often 
been  so  used  hi  the  Knglish  languaju't. 
The  horn  fmtk  consists  of  one  small  \rA)^% , 
protected  by  an  animal  preparation,  and  in 
this  State  it  has  universally  received  thu 
appellation  of  a*btHik/  So  in  Icji^al  prsi- 
ceedit^gs  the  copy  of  the  pleadings  after 
issue  joincdi  whether  it  be  long  or  shori, 
is  called  the  paper  f^fA-  or  the  detmurrer 
fi&i}k.  In  the  Court  of  Excheouer  a  r^JI 
was  anciently  dcnontinaied  a  'Wok,*  iiwd 
so  continues  In  some  instances  to  this  d;iv» 
An  oath  as  old  as  the  time  of  Kdward  \, 
runs  in  this  form  :  *  And  you  shall  deliver 
into  the  Court  of  Kxchetpjer  a  btjok  fairh- 
written,*  etc.  But  the  '  Imok  *  dclivertcl 
into  court  hi  fulfilment  of  this  oath  has 
always  been  a  roll  of  parchment*"  Ck- 
menti  v,  Goldini;,  2  Canipljell,  25,  aorl 
notes;  s.  c,  It  East,  244;  White  jk  iW- 
roch,  a  U.  &  AL  J98  ;  Clayton  v.  Stone,  1 
Paine  {U.  S.},  382.  See  also  Drurv  '-^ 
Kwing,  I  Bond  (U.  S.),  540 j  ScovilTe  7. 
Toland,  6  West  L.  J.  84. 

The  act  of  5th  and  6th  Vict,  c.  45,  §  2. 
declares  that  a  ^i?*?^^  **  shall  be  construed 
to  mean  and  include  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet  of 
letterpress,  sheet  of  music  or  dramatic 
piece,"  under  which  it  was  held  that  a 
newspaper  was  not  a  '*  book  "  within  the 
said  act.  Cox  v.  Land  and  Water  Jourruil 
Co.,  L.  H,  9  Etp  Cas.  yi^, 
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(f)  C^mpihiions,  —  A  book,  to  be  entitled  to  the  protection  of  the 
copyright  acts,  need  not  be  entirely  original :  it  may  be  composed 
of  old  material,  taken  from  sources  common  to  all  writers,  as  long 
as  they  are  arranged  and  combined  in  a  new  and  original  form. 


A  diagrain^  with  directions  for  catting  foreign  work  may,  however,  be  copyrighted, 
l;idie?i'  garments,  printed  on  a  single  sheet  but  is  not  protected  by  it  to  the  extent  of 
(if  paper,  waft  heJd  to  be  a  book.  Drury  v.  preventing  others  from  publishing  another 
J:wing»  !  KoncI  (U.  S.),  540.  mdependent  translation  of  the  same  work. 

A  label  describing  the  virtues  of  certain  Shook  v,  Rankin,  6  Biss.  (U.  S.)  477 ;  3 
luediciue,  and  used  to  paste  on  the  bottle,  Centr.  L.  J.  210;  Emerson  v,  Davies,  3 
is  not  a  book,  under  the  statute,  and  cannot  Story  (U.  S.),  768;  Rooney  v,  Kelly,  14-  Ir. 
Ik-  copyriahtetL  Scoville  v.  Toland,  6  L.  R.  N.  S.  158;  Wyatt  i/.  Barnard,  3  Ves. 
Wt'st.  L  J.  84  ;  Coffeen  v.  Brunton,  4  Mc-  &  B.  77. 
l^-nn  (U.  S.}.  5 [6.  Titto  of  Book.  — The  simple  title  of  a 

A  daily  price  current  is  not  the  subject  book,  magazine,  or  other  periodical,  b  not 
\\i  copyright.  Clayton  v.  Stone,  2  Paine  subject  to  be  copyrighted.  If  it  is  to  be 
<U.  S.),  382.  Compare  Kiernan  v,  Man-  protected  as  such,  it  must  be  protected 
liHttan  Quotation  Tel.  Co.,  50  How.  Pr.  under  the  statutes  regulating  the  protection 
(N.  V0i94-  of  trademarks.    See  Trademarks.     Os- 

Privatc  letieri)  may  be  copyrighted  by  the  good  v.  Allen,  i  Holmes  (U.  S.),  185 ;  Benn 
.itithor  of  the  ietters.  Folsom  v.  Marsh,  2  i^.  Le  Clercq,  18  Int.  Rev.  Rec.94;  Jollie  v. 
Story  (U.  S4.  100.  Jaques,  i  Blatchf.  (U.  S.)  618. 

Ahsiracts  of  title  are  subjects  of  copy-  The  publisher  of  "  Chatterbox,'*  in  Eng- 
riftht.     Hanker  ^k  Caldwell,  J  Minn.  94.         land,  having  assigned  the  exclusive  right 

An  illustrated  newspaper  has  been  held  to  use  and  protect  that  name  in  this  coun- 
\<y  lie  a  book.  Harper  t/.  Shoppell,  26  Fed.  try,  the  assignee  may  maintain  his  action 
RL'p.  519.  against  any  other  person  who  undertakes 

A  iKHjk  explaining  and  illustrating  a  sys-   to  publish  books  under  that  name  in  the 
iLin  of  book-keeping  may  be  copyrighted,    United  States.    Estes  ^'.  Williams,  21  Fed. 
but  this  gives  no  exclusive  right  to  the  sys-   Rep.  189.    See  Trademarks.    McLean  v, 
icm   sc"  explained.      Baker  v,  Selden,  11    Fleming,  06  U.  S.  245. 
<  h to  (U .  S.),  99.  How  Editioiii.  —  A  new  edition  of  a  copy- 

'i'he  copyright  of  a  book  protects  the  righted  work  is  protected  by  the  original 
n- hole  book,  and  1  very  part  of  It,  including  copyright;  but  where  new  matter  is  fn- 
tcxt,  notes,  il I uiit rations,  etc.  White  v.  serted,  such  new  matter  will  not  be  covered 
*  k  ruch,  2  B.  a!S!:  A.  298 ;  D'Almaine  t/.  by  the  copyright,  on  the  principle  that  noth- 
Hoo^ey,  i  \,^  C.  Exch.  288;  Roworth  v,  in^  can  be  protected  by  it  what  was  not  in 
Wijkes,  1  Camp.  94  ;  Wilkins  v,  Aikin,  17  existence  at  the  time  it  was  granted.  Law- 
VtiS.  423 ;  Bradbtiry  v.  Hotten,-L.  R.  8  rence  v.  Dana,  4  Cliff.  (U.  S.)  i ;  Farmer 
I'^jjch.  »  \  Cobbctt  Jv  Woodward,  L.  R.  14  v,  Calvert,  Lith.  Engr.  and  Map  PuW.  Co. 
i:*|.  407;  Hogue  T'.  Houlston,  5  l>e  G.  &  1  Flipp.  (U.  S.)  228. 
Sni .  275.  This  principle  extends  not  only  to  books, 

And  where  it  partly  consists  of  literary  but  also  to  maps.  Farmer  v.  Calvert,  Lith. 
in:iiter,  which  cannot  be  legally  protected,  Engr.  &  Map  Publ.  Co.  I  Flipp.  (U.  S.)  228. 
ii  will  not  affect  the  protection  of  the  other  A  new  edition  of  a  copyrighted  work 
]>.irt.  Barlielcl  v.  Nicholson,  2  Sim.  &  St.  may  be  published  in  a  less  number  of  vol- 
I  ;  Lawrence  v.  I>ana,  2  Am.  L.  T.  R.  (N.  umes,  and  be  protected  by  the  original 
S.)  402;  Low  V.  Ward,  L.  R.  6  £q.  .418;  copyright,  if  notice  thereof  is  properly  pub- 
I'ary  V,  Lonffman,  i  East,  360.  lished.     Dwight  v,  Appleton,  I  N.  Y.  Leg. 

A  book  which  has  not  been  printed,  but  Obs.  195. 
exists  only  in  manuscript,  may  be  the  sub-  Where  a  new  edition  is  substantially  dif- 
ject  of  copyri^^jJt.  Roberts  v.  Myers,  23  ferent  from  the  original  one,  a  new  copy- 
Law  Rep.  39G;  t]  L:iw  Rep.  (N.  S.)  396.  right  may  be  acquired.  The  extent  of  the 
Foreign  Bwki,  ^- There  can  be  no  copy-  changes  and  alterations  is  immaterial,  as 
rtf^hi  on  books  published  in  a  foreign  coun-  long  as  they  materially  affect  the  work, 
iiy,  hor  uii  reproductions  of  such  books  Gray  5/.  Russell,  i  Story  (U.  S.),  II ;  Law- 
|iublbhcd  iu  this  country.  Where  such  rence  z\  Dana,  4  Cliff.  (U.  S.)  i;  Banks  t^. 
rtproduction  contains  notes,  illustrations,  McDivitt,  13  Blatchf.  (U.  S  )  163;  Black 
or  other  new  matter,  not  to  be  found  in  7'.  Murray,  9  Sc.  Sess.  Cas.  (2d  series)  341 ; 
the  origiiiaJ  publication,  such  new  matter  Hedderwick  v.  Griffin,  3  Sc.  Sess.  Cas.  (2d 
iiiay  be  protected  by  copyright.  Sheldon  ser.)  383;  Cary  v.  Longman,  i  East,  358; 
r%  Houghton,  5  Blatchf.  (U.S.)  285.  Cary  v.  Faden,  5  Ves.  24 ;  Tonson  v.  Walker, 

Truitlfttiou.  —  The    translation    of    a   3  Swans,  672  ;  Sweet  v.  Cater,  ii  Sim.  572. 
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which  ^ives  it  an  application  unknown  before-  Hooks  '*made  and 
composed"  in  that  manner  are  the  proper  subjects  of  copyright; 
iiiidthe  author  of  such  book  has  as  much  right  in  his  plan,  arrange- 
ment, and  combination  of  the  materials  collected  and  presented  as 
he  has  in  his  thoughts,  sentiments,  reflections,  and  opinions,  or  in 
the  modes  in  which  they  arc  therein  expressed  and  illustrated  \  but 
he  cannot  prevent  others  from  using  the  old  materials  for  a  differ- 
ent purpose.' 


L  Lawrence  v.  Daii^i,  4  Cliff.  (U.S.)  1 ; 
IWllmger  v.  Mackey,  15  HIatchf.  (U.  S.J 
5^1  Webb  V.  Powers,  2  Woodb,  &  M, 
iC,  S4  497;  Greene  ^%  tii^bop,  i  Cliff. 
iU.S.)  199;  STor>' TA  HolcombCf  4  McLeau 
(U.  S.},  309;  l^wis  r.  FuBertoti,  2  ilea v,  6; 
Curtis  on  Copyright,  rSoj  Emerson  v. 
I>arie3,  3  Story  (U.  S.),  76S;  Gray  v.  Rus- 
sell, i  Story  (U.  S.),  i  i. 

Drone  in  his  work  on  Copyrights,  page 
\'^\  saysj  ** These  principles  have  Ircen 
iujicially  recogriiietl  in  the  case  of  the  fol- 
i'jwifig  productions  :^ 

**  General  Misiriilattfoui  Ci^mpiJaiiofis,  — 
Urrdd  -'.  H Qui 5 ton,  3  Kay  k  J-  70S;  Tike 
k  Nicholas,  20  1^  T.  N.  S-  906;  L.  R,  5 
fJh,  251 ;  Mack  i-.  Petter,  1*  R-  14  Eq.  431 ; 
liofgg  V,  Si^olt^  L,  R*  eB  Eq.  444;  Gray 
'.  KussclJ,  r  Story  (U»  S.),  ji;  Emerson 
T'.  DaTies,3  Storv  (U.  S.j/yftS;  Webb  v, 
Towcra,  a' WooHb,  &  M:  (U.  S.J  497- 
t.rttiK  I'.  Bishop,  I  Clrff.  (U.  S.J  186; 
l^iwrence  r%  CuppJes,  9  U,  S.  Pat.  Off,  Ga^. 

"  Annottihimt  tmtshiing  (}/ Ctrnimutt  Afafe- 
>,\iU,  —  Story  T'.  Hoi  combe,  4  McLe^in 
iL\  S.)t  306*  Lawreotie  r.  Dana^  2  Am. 
1.  T.  R.  N,  S.  402;  Banks  *-.  McDivitt,  jj 
matLhf.  (U.  SO  163;  Bl^tk  V.  Murray,  9 
>^  Sess>  Cas.  3d  ser.  341, 

**  Z>/W/V//tfr^,  ^  Barfield  e*,  Nichols  on,  2 
^i^l.  &  St  1 ;  Spiers  f.  Brown ,  6  W.  R. 

"^(Wa-  0/  C^rfl/ri-'/i{^*  ^  Trailer  7'.  Mur- 
r;iv',  1  East,  362. 
^  Gdutit^rt.^^  Lewi^^T/.  FuUerton,  2  Bcav, 

'  ary  v.  Faden,  5  Vi:^.  24 ;  Gary  c  Ixing- 
nuni  I  East,  35S  ;  Murray  ^\  Bogne,  i  Drew, 

^ Dir/f tariff.  —  Kelly  f.  Hooper,  4  Jui. 
J I ;  Kelly  K  Morris,  L.  R.  i  Eq,697  ;  Morris 
' .  Ashhee^  L.  R.  7  Eq.  34 ;  Mathieson  v. 
Uarrfld,  L,  R^  7  Kq.  270;  morris  ::'.  Wright, 
k  R  ^  Ch.  279;  Kelly  v.  Hodge,  29  L.  T. 

"  .^/iipj  and  Chiirls.  —  Etunt  ^.  Patten,  2 
I 'dine  (U,  S4t  393*  397  ;  Stephens  v.  Cadv, 
\\  Ifow.  (U.  S.)  52S;  Stevens  ?'.  Gladdin>|[j, 
*7  How,  (U.  S,)  447:  Farmer  7/,  Caivcrtt 
r  JtL  Engr.  .^  Map  T'libb  Co.  5  Am.  U  T.  R. 
rSJj  Rces  r.  Peli^er,  ;;  IlL  475  1  StJinnartl 
i.Lei^L.  R.  6Ch.  346: 
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'■''  Calendars,  —  Matthewson  r.**  Stockdale, 
1 2  V'es.  270  ;  Longman  v.  Whieh ester,  i6 
Ves*  269- 

"  Caiaii^tej,  —  Wilkinii^.  Aikinj  17  Ves. 
422;  Hotteuf,  Arthur,  i  Hem.  &  M,  603  ^ 
Hogg  z/.  Scott,  L»  K.  iS  Eq,  444. 

^HifaiAtmatki^  r^//j/^j.  — McNeill  v.  \\\{- 
liamfi,  u  J  or.  344  i  King  t\  Reed,  8  Ves, 
223,  note  \  Haily  v.  Taylor,  1..  J.  3  Ch.  66. 

"  A  Lisi  (if  BQtiHtis.  —  Cost  V,  I«and  & 
Water  Journal  Co.,  1^  R.  g  Kq.  324. 

**A&sira€is  if/  Titles  /tf  Z^jw*^.  ^  Banker 
V.  Caldwell,  3  Minn.  94. 

**  CtfiUctions  0/  Sttitheks.  —  Scott  v.  Stan- 
ford,  L.  R.  3  Eq.  7[S;  Maclean  i/.  Moody, 
20  Sc.  Sesii.  Cas.  2d  ser,  1154;  Watford  w* 
Johns ton^  20  Sc.  Sess.  Cas,  2d  ser,  1160, 
note. 

*^  Sifihttary  Farms,  —  Alexander  f,  Mac- 
kenzie, 9  Scss»  Cas,  jd  ser.  748. 

'*  Rtcipes.  ^  Rundell  7>.  Murray,  Jac*  31 1 . 

*'  Desipts,  —  Grace  7k  Newman,  L*  R.  J 9 
E.1.6::/' 

FnbOe  Boenmenti.  —  \  compilation  from 
vohiminous  ]>ublic  docnments,  so  arranged 
as  to  show  readily'  the  date  and  order  of 
battles  fought  during  the  civil  war,  together 
with  a  lisjt  of  casualties,  may  lie  copy- 
righted. Hanson  r .  Jaccard  Jewelry  Co.» 
32  Fed,  Rep.  201. 

An  express  and  railroad  guide  consisting 
of  a  compilation  of  information  regarding 


railroads,  etc,  may  be  com  righted.     Bul- 
■  iigeri^.  MackeVt  15  Blatchf.  (U.  S.)  550. 
The  copyright  on  a  compilation  of  old 


matter  does  not  protect  the  component 
parts  inde[>endcnt  from  the  mode  of  ar- 
rangement and  combina^tion  ;  neither  doe** 
it  protect  the  mode  of  arrangement  ^nd 
combination  independent  of  the  comp<> 
ncni  parts,  but  it  protects  only  the  two 
a.v  Lombined.  Gray  r.  Russell,  I  Story 
(U.  SOp  «J  ;  Banks  7.  McUivitt,  rj  HlatchL 
(U.  S.^  163;  Lawrence  v.  Cupples,  9  15.  S. 
Pat.  Off,  Gaz.  254;  Lawrence  v.  Dana^  3 
Am.  L.  T.  R.  N.  S.  402;  Farmer  v.  Cal- 
vert Lith.  PLngr.  &  Map,  Pub.  Co.,  5  Am. 
L.  T.  K.  j68  j  Webb  v.  Powers,  a  Woodtf. 
&  M.  (U.  SO  497  ;  Emer^n  i/.  Davies,  3 
Story  (LT.  S.),  76S ;  Greene  r^.  Bishoii,  1 
Cliff.  (U.  S.^  1 86;  Jarrold  r^  Houlston,  3 
K.  &  L  70S ;  Pike  7u  Nicholas  L.  R.  5  Ch. 
2t,\  -,  Murray;'.  Bogue*  J  Drew,  353;  Spiers 
-\  Urinvii,  r;  W.  R.  35::  j   Mack  i.   Petter, 
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Abridgment! — Law  Beportt . 


{d)  Abridgments,  —  An  abridgment  of  a  literary  work  may  be 
copyrighted  when  the  abridgment  does  not  consist  merely  in  the 
omission  of  some  of  its  parts,  and  the  copying  of  the  others.^ 

{e)  Law  Reports,  —  The  reporter  has  a  lawful  right  to  a  copy- 
right on  all  original  matter  prepared  by  him,  as  head-notes,  foot- 
notes, statements  of  facts,  abstracts  of  the  briefs  of  counsel,  etc. 
Hut  he  is  not  entitled  to  copyright  on  matter  of  which  he  is  not 
tlie  author,  as  the  opinion  of  the  court,  head-notes  prepared  by  the 
court,  etc.* 


I..  R.  14  Eq.  431  ;  Barficid  v.  Nicholson,  2 
Sim-  &  S.  I. 

A  mere  copy  of  old  matter  without  any 
tiew  arrangement  is  not  a  compilation 
which  may  be  copyrighted.  Hedderwick 
V.  Griffin,  3  Sc.  Sess.  Cas.  2d  ser.  383; 
Rundcll  V,  Murray,  Jac.  314;  JoUie  v, 
Jaques,  I  Blatchf.  (U.  S.)  618;  Boucicault 
V.  I'ox,  5  Blatchf.  (U.  S.)  87,  Id. 

No  copyright  can  be  had  in  the  old  mat- 
icT  independent  from  the  arrangement ;  but 
where  such  matter  has  been  abridged,  di- 
gcstcd^  revised,  or  translated,  an  independ- 
ent copyright  will  vest  in  it.  Lawrence  v. 
Diiha,  2  Am.  L.  T.  R.  (N.  S.)  402. 

Valuable  selections  of  poems  or  prose 
mm  positions  are  sometimes  made  and 
arranged  with  reference  to  their  subject-' 
matter ;  proverl)s,  quotations,  etc.,  may  be 
ajiitpHcd  so  as  to  form  useful  collections  ; 
h^mns  may  be  selected  and  classified  with 
:i'  view  to  their  use  on  appropriate  occa- 
sions. Compilations  of  this  kind  may 
[liVc  a  material  value,  due  to  the  choice 
ind  arrangements  of  the  selections,  and 
in  such  case  there  seems  to  be  no  reason 
uhy  they  may  not  be  proper  Subjects  of 
Ckkpviight.  Drone  on  Copyright,  pp.  157, 
I  ^S ;  citing  Rundcll  v.  Murray,  Jac.  314; 
Uarzials  v.  Gibbons,  L.  R.  9  Ch.  518. 

\,  Kolsom  V.  Marsh,  2  Story  (U.  S.), 
100;  Gray  zk  Russell,  i  Story  (U.  S.),  11  ; 
St<Mv  V.  Holcombe,  4  McLean  (U.  S.),3o6; 
Liiwrence  v.  Dana,  4  Cliff.  (U.  S.)  i  ; 
i^vcene  v.  Bishop,  i  Cliff.  (U.  S.)  186; 
DoflHiley  V.  Kinnersley,  Ambler,  403;  Whit- 
(ingham  v.  Wooler,  2  .Swanst.  428;  Ton- 
^rm  IK  Walker,  3  Swanst.  672;  Gyles  v, 
Witcox,  2  Atk.  141  ;  Newl>err)''s  Case, 
r.rjflit,  775;  Camplx^ll  7'.  Scott,  11  Sim.  38. 

A  digest  of  a  work  may  be  copyrighted. 
Svn  ct  V.  Benning,  16  C.  B.  459. 

2.  Wheaton  v,  Peters,  8  Pet.  (U.  S.)  591 ; 
Myers  v,  Callaghan,  5  Fed.  Rep.  726;  20 
Fed.  Rep.  441 ;  Backus  v,  Gould,  7  How. 
^U.  S.)  798;  Banks  v.  Manchester,  23  Fed. 
Rtp.  143;  Little  V.  Gould,  2  Blatchf.  (U.  S.) 
165  ;  Banks  v,  McDivitt,  13  Blatchf.  (U.  S  ) 
1 03;  Chase  v,  Sanborn,  6  U.  S.  Pat.  Off. 
Ga^.  932;  Little  V,  Hall,  18  How.  (U.  S  ) 
165;  Butterworth  ta  Robinson,  5  Ves.  709; 
Saiinders  v.  Smith,  3  My.  &  Cr.  71 1 ;  Sweet 
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V.  Shaw,  3  Jur.  217 ;  Sweet  v.  Benning,  16 
C.  B.  459. 

A  reporter  employed  with  the  under- 
standing that  the  exclusive  property,  in  the 
result  of  his  labors,  shall  be  in  the  State,  i> 
not  entitled  to  a  copyright  even  on  his  own 
production.  Little  v,  Gould,  2  Blatchf. 
(U.  S.)  165. 

Neither  a  reporter  nor  a  judge  can  have 
any  copyright  in  the  judlicial  decisions. 
The  copyright  to  these  decisions  belongs 
to  the  State,  who,  however,  usually  waives 
this  right,  either  by  publishing  without  com- 
plying with  the  statute  or  by  constitutional 
provision.  See  Drone  on  Copyright,  pp. 
161,  162;  Wheaton  r.  Peters,  8  Pet.  (U.  S.) 
wi  ;  Little  v.  Gould,  2  Blatchf.  (U.  S.)  165 ; 
Chase  v.  Sanborn,  6  U.  S.  Pat.  Off.  Ga/. 
932.  Compare  Banks  v.  West  Publ.  Co , 
27  Fed.  Rep.  50. 

The  same  principle  holds  good  for  public 
documents  and  statutes.  Drone  on  Cop>  - 
right,  164;  Davidson  v,  Wheelock,  27  Fed. 
Rep.  61. 

The  statutes  of  Ohio  authorize  the  pul> 
lication  of  the  reports  of  the  Supreme  Court, 
and  of  the  Supreme  Court  commission,  of 
the  State,  (1)  under  the  direction  of  the 
supervisor  of  public  printing;  or  (2)  under 
a  contract  made  by  the  .Secretary  of  State. 
The  official  reporter,  who  receives  from  the 
State  a  fixed  salary  for  his  services,  is  re- 
quired to  secure  a  cop)Tight  for  "each 
volume  of  the  reports"  published  under 
the  first  method.  The  statute  provides, 
that  when  the  reports  are  published  under 
the  second  method,  the  contractor  "shall 
have  the  sole  and  exclusive  right  to  publish 
such  reports,  so  far  as  the  State  can  confer 
the  same,"  but  imposes  no  requirement 
upon  the  reporter  to  secure  copyright.  No 
authority  is  given  anywhere  in  the  statutes 
to  copyright  the  opmions  of  the  judges. 
Advance  sheets  of  volumes,  included  in  the 
com])lainants*  contract  with  the  Secretary 
of  .State,  were  copyrighted  by  the  reporter 
for  the  benefit  of  the  State  and  of  the  com 
plainants.  The  respondents  published  the 
opinions,  sylltihi^  and  statements  of  cases 
prepared  by  the  judges,  and  contained  in 
said  advance  sheets.  //t7</,  that  the  copy- 
rights secured  do  not  cover  the  matter  pul> 
;j4 
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(/)  Advertisements. — There  can  be  no  copyright  m  advertise- 
ments as  such.  Publications  which  could  otherwise  not  be  copy- 
righted, as  not  possessing  the  essential  qualities  required  for  a 
copyright,  cannot  be  copyrighted  because  they  are  used  as  adver- 
tisements. But  such  matter  in  an  advertisement  which  is  diiiy 
entitled  to  be  copyrighted  may  be  protected.* 

{g)  Newspapers,  —  There  is  no  valid  reason  why  newspapers, 
magazines,  and  other  periodicals  should  not  be  copyrighted, 
although  in  the  case  of  newspapers  it  is  almost  impracticable,  and 
in  practice  not  done.* 

(//)  Musieai  and  Dramatic  Contpositions  are  co\^ered  by  t he- 
statute,  and  this  includes  dramatizations,  translations,  and  adapt.v 
tians.^ 


lisheit  \yf  the  respondent.  The  reporter 
mjight,  in  this  case,  copjTight  the  volumes 
for  the  benefit  of  the  complainants  and  of 
the  Stite,  but  such  copyright  would  protect 
only  the  portion  of  the  volumes  prepared 
bi-  the  reporter*  Banks  v.  Manchester,  23  ^ 
Fed  Rep,  143;  Banks  1/.  West  PubL  Co., 
jij  F«L  Rep*  50. 

1.  Drone  oti  Copyright,  pp.  164  et  seq. 
An  advertising  card  devised  for  the  i>ur- 

pose  oE  displaying  paints  of  various  colors, 
consisting  of  a  sheet  of  paper  having  at- 
tached thereto  stjuare  bits  of  paper  painted 
in  various  colors,  each  square  having  a  dif- 
ferent color,  with  some  lithographic  work 
i!iirrounding  the  sc[uareh  advertising  the 
^]g  of  the  colors,  is  neither  a  chart,  map, 
print,  cut,  engraving,  nor  book  within  the 
meaning  of  the  atatutCj  and  not  the  subject 
iif  a  copyright.  The  exclusive  right  to 
employ  a  parti ctj tar  method  of  advertising 
wares  cajonot  be  acquired  under  the  <yipy- 
right  bws.  Eh  ret  v.  Pierce,  ro  Fed*  Hep. 
See  Collender  v.  Griffiths,  1 1  Blatchf. 
S,J  212. 

A  chromo,  if  a  meritorious  v^ork  of  art* 
may  be  copyrighted,  though  designed  and 
used  for  gratuitous  distribution  as  an  advcr- 
tisement  for  the  purpose  of  attracting  busi^ 
fiess.   Vuenglinff  ^%  S chile,  12  Fed<  Rep.  97. 

A  painting  only  seven  by  four  and  a  half 
inches  in  sute,  owned  bv  a  corporation, 
pail] ted  by  an  artist  empfoj^ed  by  the  cor- 
poration from  a  design  made  by  its  presi- 
dent from  a  woodcul,  tnay  be  copyrighted 
hjf  the  corporation.  That  such  a  pa) n ting 
Cf^ald  be  readily  lithographed^  and  used  a;; 
in  advertising  labeb  will  not  affect  the 
cflpMnght,  Schumacher  v,  Schwencke,  35 
Fed  Rep.  466. 

2.  Drone  on  Copyright,  l6S»  170. 

In  England  no  one  can  have  a  copyright 
m  newspapers.  Cox  v.  1  jnd  &  Water  Jour- 
ml  Co^  L.  k.  9  Eq.  324 ;  Piatt  v,  Walter, 
r7l-T.  (N.  S,J  ISO;  Ej^P-  F"ss  2  De  tJ. 


P: 


3,  Drone  on  Copyright,  175. 

The  copyright  in  musical  compositioits  is 
more  extensively  protected  than  the  copy- 
right in  dramatic  pieces*  Russell^. Smith, 
15  Sim.  [Si. 

The  piano-forte  score  of  an  already  exist- 
ing oj^cra,  whether  arranged  by  the  coni- 
poser  hi  [use  if  or  by  another  person,  is  ihr 
subject  of  copvright.  Wood  v.  Boose v,  > 
L.  K.  Q.'B.  223';  A  twill  V.  Ferrett,  2  Blatchl. 
(U.  S.)  39;  Carte  v.  Evans,  27  Fed.  Kep. 
861. 

A  person  who  writes  words  to  an  old  air, 
and  procures  an  acconipanltnent  and  pub- 
lishes them  together,  \^  entitled  to  I  hi, 
copyright  in  the  whole  work.  Leader  t- 
Purday,  7  C.  15.  4. 

A  party  will  be  enjoined  from  usin^  iht-- 
title  of  a  copyrighted  dramatic  composition, 
even  for  a  composition  entirely  different 
from  the  one  which  was  copyrighted.  Shook 
7v  Wood.  TO  Phila,  (Pa,)  jfy 

ChAltif  FbotO^aphi,  ete.  —  The  statinc 
granting  copyright  protection  to  photiv 
graphs  and  negatives  thereof  is  not  '^1 
clearly  unconstitutional  as  to  authorize  tluj 
court  "at  nhi  prius  to  declare  it  invalid. 
Sarony  %*.  Burrow-Giles  Lith.  Co»,  17  l\ii- 
Rep.  591  ;  Schreiljer  v,  Thornton,  17  Fut. 
Rep.  693. 

Under  the  act  of  1831  respecting  cni»v- 
rights^  a  photograph  was  not  a  subject  -4" 
copvright/     Wood  v,    .Abbott,   5  Ulatclit. 

The  word  "  chart."  a:^  used  in  the  copy- 
right law,  does  not  include  sheets  of  paper 
exhibiting  tabulated  or  methodically  ar- 
ranged information,  Taylor  v.  Gilman,  i.\ 
Fed.  Kep.  632,  See  Chart  (vol.  3). 

PUyi.  —  The  exclusive  right  to  perform 
a  play  mav  also  be  secured  by  copyright. 
Rev. ' Stat.' U.  S.  §  4966.  l)iWicault  -■. 
Hart,  13  HIaichf,  (U.  S.)  47;  l>aly  7-. 
Palmer,  6  Jllatchf.  (U.S.)  ^56;  Boucicault 
V.  Fox,  5  lilaichf.  (U.  S.)  S;  ;  Roberts  7. 
Myers,  13  Month.  1,.  Ktr]?.  396. 
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Indecent  PnUie&tioBft,  •te. 


4*  Quality  of  Publications.  —  (a)  Indecent  Publications,  —  Publica- 
tions which  are  of  an  indecent  Character,  or  otherwise  have  a 
tendency  to  disturb  the  public  peace,  corrupt  morals,  or  libel  indi- 
viduals, are  not  protected  by  copyright.* 

{b)  Originality,  — A  work  need  not  be  strictly  original  to  have 
a  claim  to  copyright.  But  although  composed  entirely  or  in  part 
of  old  and  common  matter,  original  and  independent  work  must 
have  been  bestowed  upon  it  by  the  author.  ^  Where  two  authors 
write  on  the  same  subject,  and  use  the  same  common  materials, 
both  will  be  entitled  to  a  copyright.  And  even  where  the  products 
of  their  efforts  would  be  substantially  alike,  this  would  not  be 
absolute  proof  that  one  was  a  mere  copy  from  the  other.* 

<f)  Literary  Merit.  —  There  is  no  standard  of  literary  merit 
required  by  the  statutes  to  which  a  publication  should  come  up,  to 
be  entitled  to  a  copyright.  Even  works  of  very  little  literary 
merit  have  been  held  to  be  entitled  to  copyright  where  they  served 
to  propagate  useful  knowledge,  or  gave  general  information.* 

1.  Dron«  on  CopjmVht,  i8i ;  Martinetti  In  music,  not  only  new  compositions, 

T  .  M;)giiire,  I  Deady  (Cf.  S.),  223.  but  any  substantially  new  adaptation  of  an 

If  a  play  or  any  literary  production  is  of  old  piece,  as  an  arrangement  for  the  piano 

^^n  immoral  character,  it  is  no  part  of  the  of  a  quadrille,   waltz,  etc.,  consiitntes   a 

tiiljce  of  a  court  to  protect  it  by  injunction  valid  claim.    Schuberth  t/.  Shaw,  19  Am. 

iir  otherwise.    The  rights  of  the  author  are  L.  Reg.  (N.  S.)  248;  Atwill  v.  Ferrett,  2 

seconder V  (o  the  right  of  the  public  to  be  Blatchf.  (U.  S.)   19;  Jollie  v.  Jaqoes,    i 

projected  from  what  is  subversive  of  good  Blatchf.  (U.  S.)  618. 

irt'TrnlH.      Shook   V,  Daly,   49   How.  Pr.  But  where  an  imported  piece  it  simply 

<  V.  V.)  366,  368.  transposed    or    differently    arraneed    and 

%,  See   compilations  [pottY     Blunt  v,  adapted,  no  copyright  will  attach  to   it. 

f\iucn,  2  Paine  (U.  S.),  393;  Banks  v,  Mc-  JoUie  v,  Jaques,  1  Blatchf.  (U.  S.)6i8. 

Uuitt,  13  Blatchf.  (U.  S.)  i6j;  Lawrence  In  an  acuon  to  recover  the  penalties  pro- 

f.  Cupples,  9  U.  S.   Pat  Off.  Gaz.  254;  vided  by  statute,  the  defendant  may  show 

Kirmcr  ?%  Calvert  Litb.  Engr.  &  Map  Publ.  in  defence  that  the  music  was  not  original, 

Co.,  I  Flipp.  (U.S.)  228;  Keed  z/. Carnsi,  that.it  was  an  abbreviation  or  alteration. 

rail.,  Dtc*  72;  Benn  v.  Le  Clercq,  18  In;.  Millett  v,  Snowden,  i  West.  L.  J.  24a 

Kev.   Rea  94;  Gray  v,  Russell,  I  Story  8.  Drone  on  Copyright,  208 // j/^.    Sco- 

UJ-  ?■),  r  I ;  Webb  v.  Powers,  2  Woodb.  4  ville  v.  Toland,  6  West.  L.  T.  84;  Coffeen 

Mh  (  U.  S.J  497  ;  Lawrence  v,  Dana,  2  Am.  v.  Brunton,  4  McLean  (U.  S.),  516;  Collcn- 

1.    T.   R.  N.  S.  ^02,  Greene  v.  Bishop,  I  der  v,  Griffiths,   11  Blatchf.  (U.  S.)  211 ; 

*liff.  {U.  S.)  186;  Emerson  v.  Davies,  3  Maclean  v.  Moody,  20  Sc.  Scss.  2d  ser. 

SEury  <U.  S.).  768;  Story  v.  Holcombe,  1163;   Page  v,  Wisden,  20  L.  T.  (N.  S.) 

4  Mclean  (U.  S.),  309;  Barfit-ld  v,  Nichol-  435. 

son,  2  Sim.  &  S.  i ;  Murray?^.  Bogue,  I  Drew  A  mere  daily  or  weekly  price-current  has 

353",  S|>iers  v.  Brown,  6  W.  R.  352;  Pike  been  held  not  to  be  subject  to  copyright. 

;'.  Nicholas,  L.  R.  5  Ch.  251 ;  Jcffrys  v,  Clayton  v.  Stone,   2   Paine  (U.  S.),  3^2. 

liooscy,  4  H.  L.  Cas.  869.  Compare  Kiernan  v,  Manhattan  Quotation 

A  party,  to  be  entitled  to  a  copyright,  Tel.  Co.,  50  How.  Pr.  (N.  Y.)  194. 

muiit  5hi)w  that  he  is  the  author  of  the  work,  A  diagram,  with  directions  for  cutting 

nr  I  hat  his  title  is  derived  from  one  sus-  ladies' garments,  was  held  to  be  a  subject 

e titling   that  relation  to   the   publication,  for  copyright.      Drury  v,  Ewing,  1   Bond 

Greene  ^'.  Bishop,  I  Cliff.  (U.  S.)  186.  (U.  S.),  «;40. 

Unc  who  deposits  for  copyright  the  title  But  prints  of  balloons  and  hanging  bas- 

of  a  dramatic  composition,  which  title  is  kets,  with  printing  on  them  for  embroidery, 

not  original   with   him,  cannot  secuie  by  and  cutting  lines  showing  how  the  papcr 

such  deposition  the  exclusive  right  to  the  may  be  cut  and  joined  to  make  the  diftcr- 

htle  where  it  h.is  already  been  applied  to  ent  parts  fit  together,  and  not  intended  as 

arif>ther  dramatic  composition  founded  on  a  mere  pictorial  representation  of  some- 

the  same  story.     Benn  v.  Le  Clcrq,  18  Int.  thing,  are  not  copyrightable.    Rosenbach 

Kt'v.  Rcc.  94.'  V.  Dreyfuss,  2  Fed.'Rep.  217. 
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5.  Duration  of  Copyright.  —  A  work  protected  bv  copyright  is 
protected  for  twenty-eight  years  after  the  filing  of  the  titlepagc 
in  the  librarian's  office ;  but  such  copyright  may  be  extended  for 
an  additional  term  of  fourteen  years  upon  compliance  with  the 
requirements  of  the  statute.* 

&  Wio  entitle  to  Copyriglit —  {a)  Authors  and  PrDpmtori  who 
are  Ciliseus  or  Residents.  —  The  Statutes  of  the  United  States 
entitle  to  copyrights  only  authors  or  proprietors  who  arc  "citizens 
of  the  United  States  or  residents  therein.'*  And  with  the  excep- 
tion of  paintings,  drawings,  chromos,  statues,  statuary,  models  or 
designs*  the  statutes  require  not  only  that  the  party  securing  the 
copyright  should  be  a  citizen  or  resident  of  the  United  States, 
but  also  that  the  work  should  be  a  production  of  a  party  a  citizen 
or  resident  In  case  of  death  of  the  author,  his  executors  or 
administrators  succeed  to  his  rights.^ 

{b)  Assigftces,  — Not  only  the  author  has  a  right  to  protect  his 
works  by  copyright,  but  this  protection  extends  to  his  assignees  ; 


The  fiepr^entatiori  of  a  dra malic  com- 
poskiiHi  cati  only  be  enjoined  by  the  one 
who  haa  a  literary  properly  in  h-  A  mere 
ipKlacle  or  arrangement  of  scenic  effects^ 
hiaving  no  literary  charactCTj  cannot  be  so 
enjoined.  Martinetti  v.  Maguire,  i  Abb. 
!U-  S.)  356. 

L  Rc¥.  Stat,  U.  S.  §5  4953,  4954. 

The  staitiie  specifically  provides  thiit  the 
reijcwal  shall !«  for  the  benefit  of  the  au- 
thor if  livingj  or  Un  his  widow  and  children 
if  dead.  Rev.  Stat*  U.S  §4954  J  Pierpont 
V,  Fcwle.  2  Woodb,  &  M.  (U.  S.)  41, 

JL  Rev,  Stat,  U.  S.  §§  4952,  4971. 

Although  in  section  4971  of  the  Revised 
Statute*  of  the  United  States^  which  pro- 
^des  that  **  nothing  iti  this  chapter  shall 
bcctjratrued  to  prohibit  the  printings  pub- 
lishing^ rmponiitLon,  or  sale  of  any  buok, 
nja;?,  charts  dramatic  or  Tnusical  cotnposi- 
tioii,  print,  cut^  etigraving,  or  photograph, 
written^  composed,  or  macle  by  any  person 
notacit[/en  of  the  Utiited  States  nor  resi- 
dent therein,**  "paintings,  drawin^s^  chro- 
mosj  statiiea,  statuary,  and  models*'  have 
been  nraitred,  the  court  held  in  Vucnglmg 
xu  Schilc,  i  2  Fed.  Rep*  97,  that  such  omi^- 
< ion  was  probabi yaccidental;  thar,holding 
that  the  ownert?f  such  ^paintings,  dra^ving^ 
chmmJTs,  statue?:,  siatnary,  and  models," 
miy  be  entitled  to  a  coinright,  although  the 
artist  or  author  was  a  nun-resJdent  alien, 
woiUd  be  against  the  policy  of  the  copyright 
law  lo  protect  American  artiiita  and  authors 
intys  and  that  I  he  owners  referred  to  are 
:he  purchasers  of  "suth  *'  mapt  chart,  bnok, 
■u  bfoks:  i  Cm  of  the  wurks  of  resident 
iiithors  only. 

Congress  refused  repeatedly  to  grant  pro- 
tecdcm  to  ivorks  of  foreign  authors,  and  in 
evtry  co|jj'rJght  statute  "passed  since  the 


formation  of  the  government  has  emphati- 
cally declared  that  such  works  are  iegiti- 
mate  subject  s  of  piracy.  Drone  on  Copy- 
right, 95,  For  an  oversight  of  the  efforts 
made  in  the  United  States  to  secure  an  in^ 
terriationa]  copyright,  see  the  same  work, 
pp.  91-^. 

In  the  case  of  a  work  of  which  a  citizen 
and  a  foreigner  are  joint  authors,  there  \>^ 
nothing  to  prevent  a  valid  cop v right  from 
vesting  in  that  part  of  which  the  former  is 
the  author,  provided  this  can  be  separated 
from  Ih^t  written  by  the  foreign  author. 
If  the  parts  cannot  he  separated,  it  would 
seem  that  copyright  will  not  vest  in  any  oi 
it.     Drone  on  Copyright,  2j2. 

The  question  of  residence  is   a  mixed 

auestiun  of  law  and  face,  ft  is  not  to  be 
etermined  by  the  length  of  time  a  parly 
remains  in  the  country',  nor  by  the  fact 
whether  he  occupies  his  own  house,  or  is 
merely  a  boarder  or  a  lodger  in  the  house 
of  another,  but  by  the  inteniinn  existing  in 
the  mind  of  the  person  coupled  with  acts, 
which  acts  and  intent  are  to  indicate  wheth- 
er or  not  he  is  a  resident  of  the  place. 
Boucicault  V.  Wood,  2  Bisa*  (U.  S.J  34. 

Filing  a  declaration  of  intentions  to  be- 
come a  citizen  of  the  United  States,  doe?, 
not  make  a  party  a  resident,  Carey  i^ 
Coltier,  56  Nile's  feeg.  262* 

A  chromij-lithograph^  a^  in  this  case  a 
highly  and  artistically  colored  picture  of 
Gambrinus,  used  for  the  advert  1;^  em  en  t  of 
lager  beer,  is  nothing  but  a  lithographic 
"print,"  and  therefore  isnot  cxce]>tcd  from 
the  requirement  of  the  statute  that  th[- 
author  of  such  picture  muj^t  be  a  citizen  or 
resident  of  the  United  States,  to  entitle  its 
owner  to  a  copyright-  Vuengllng  v.  S chile, 
IZ  »d.  Rep.  97,  107. 
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riiul  it  is  not  necessary  that  the  copyright  should  be  secured  before 
assignment.  The  assignee  of  an  unpublished  work  can  secure  a 
.npyright  in  his  own  name  as  proprietor.* 

1.  U.  S.  Rev,  Stat.  §  4982;    Paige  v.  Whether  paid  writers  for  a  periodical, 

Hanks,  13  Wall.  (U.   S)  608;  Cowen  v.  magazine,  or  cyclopaedia  can  have  a  copy- 

Jlatiks,  24  How.  Pr.  (N.  V.)  72;  Lawrence  right  in  their  articles  so  as  to  prevent  the 

I  -  Dana,  2  Am.  L.T.  R.  N.  S.  402;  Folsom  publishers  from  publishing  them  in  any 

:'.   Marsh,  2  Story  (U.  S.),  loo;  Little  v*  other  form  but  in  the  pericSical  for  which 

(lould,  2  Blatchf.  (U.  S.)  165, 362;  Pultcv.  they  are  written,  depends  also  on  their 

Derby,  5  McLean  (U.  S.)f  328.  implied  or  express  contract.    Sweet  v.  Ben- 

Jhe  ^)rm  of  assignment  of  a  copyright,  ning,  16  C.  B.  459;  Bishop  of  Hereford  v, 

is  regulated  by  statute ;  but  the  form  of  Griffin,  16  Sim.  190. 

Assignment  of  a  manuscript  before  copy-  Although  the  copyright  vests  in  the  name 

right  was  obtained,  and  before  publication,  of  the  party  who  takes  it  out.  he  may  hold 

is   regulated  by  the  common  law.     So  a  it  in  trust  for  the  legal  owner;  and,  where 

I  vni  nil  script  otherwise  subject  to  copyright  it  does  belong  to  another,  a  court  of  equity 

iii:iy  Ije  copyrighted  by  an  assignee  under  a  may  compel  an  assignment.    Lawrence  v, 

cuinmon  law  assignment    U.  S.  Rev.  Stat.  Dana,  2   Am.  L.  T.  N.  S.  402 ;   Little  v. 

S4t>jS;  Little  V.Gould,  2  Blatchf.  (U.  S.)  Gould,    2    Blatchf.    (U.    S.)    165;    Pulte 

j6j  ;  Lawrence  v.  Dana,  2  Am.  L.  T.  R.  N.  v,  Derby,  5  McLean  (U.  S.),  328;  Hazlitt 

S.  40:3 ;  Carte  v,  Evans,  27  Fed.  Rep.  861,  v.  Templeman,  i  j  L.  T.  N.  S.  595. 

S63.  An  agreement  between  an  author  and  an 

A  non-resident  alien  is  not  within  our  employer,  the  owner  of  a  theatre,  to  write 

crip)  right  law,  but  he  may  take  and  hold  by  a  play  for  him,  which  was  to  be  represented 

assignment  a  copyright  granted  to  one  of  at  the  theatre  as  long  as  it  should  draw, 


'>ur  own  citizens.    Carte  v.  Evans,  27  Fed. 
Kep.  86r,  863. 

EmployerB  and  Employees.  —  It  will  de- 
pend on  the  terms  of  the  agreement  between 
a  publisher  and  an  author  emplo]^ed  by  him, 
whether  the  latter  has  a  copyright  m  his 

works,  or  whether  such  copyright  belongs    w    « 

to  the  former.    The  mere  fact  of  employ-   prepared  for  the  government.    Copyright 
itieht  does  not  vest  the  title  to  it  in  the    7  Op.  Att*y  Gen.  656. 

One  who  merely  employs  another  to 
design  and  execute  a  work  of  art  for  him, 
is  not  entitled  to  a  copyright.  Binns  v. 
Woodruff,  4   Wash.  (U.  S.)  48;  and  see 


does  not  prevent  the  author  from  taking 
out  a  CQpyright  in  his  own  name.  Such  a 
contract  is  but  a  license  to  represent  the 
play,  and  not  an  assignment.  Roberts  v. 
Myers,  13  Law  Rep.  N.  S.  396. 

An  engraver  in  the  employ  of  the  gov- 
ernment can  have  no  copyright  in  a  chart 


publisher.  Where  there  is  an  express 
J igr cement,  the  terms  of  the  agreement  dc- 
tenuine  the  fact ;  and  where  there  is  no  ex- 
pre-^s  agreement,  the  intention  of  the  parties 
may  be  determined  by  the  attending  cir- 
<  urn  stances.  Little  v,  Gould,  2  Blatchf.  (U. 
^,)  165;  Lawrence  v,  Dana,  2  Am.  L.  T. 
K.  \v  S.  402;  Heine  v,  Appleton,4  Blatchf. 
fU.  S.)  125;  Keene  v,  Wheatley,  4  Phila. 
<?a  )  157  ;  also  9  Am.  Law  Reg.  33;  Bouci- 
ciults;.  Fox,  5  Blatchf.  (U.  S.)  87;  Sweet 
TV  Iknning,  16  C.  B.  459;  Bishop  of  Here- 
ftJfd  V,  Griffin,  16  Sim.  190;  Shepherd  r'. 
Conquest,  17  C.  B.  427;  Levi  v,  Rutley,  L. 
Kh  6  C.  P.  523.    Cotnpiire  Pierpont  v.  Fowle, 


Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.)  19. 

Plaintiff  engaged  his  services  to  defend- 
ant for  a  period  of  ten  years  as  an  author 
and  inventor,  and  stipulated  that  the  prop- 
erty in  his  productions  should  belong  ex- 
clusively to  defendant,  including  his  time 
and  services,  in  consideration  of  $^,000,  to 
be  paid  to  him  annually,  and  certam  other 
contingent  provisions  as  to  compensation. 
Held^  that  such  a  contract,  and  the  transfer 
to  defendant  made  in  pursuance   thereof, 


.;  Woodb.  &  M.  (U.  S.)  23,  46;  Atwill  v,    investeddefendant  with  the  exclusive  prop- 


Fcrrctt,  2   Blatchf.  (U.   S.j   39;  Binns 
\X  i>oflruff,  2  Wash.  (U.  S.)  48. 

N,,  under  the  employment  of  the  Illinois 
Titit.  R.  Co.,  compiled  a  work  entitled 
"  liaitles  for  the  Union,"  etc.  It  wascopy- 
Tigiiied  in  the  name  of  H.,  the  general 
itai^senger  agent  of  the  company.  In  an 
*tciEon  by  H.  to  restrain  the  publication  by 
J  ,  hdd^  that  an  action  for  the  infringement 
of  a  copyright  may  be  maintained  by  the 
holder  of  the  legal  title  thereof,  though  the 
li€neRcial  ownership  be  in  another.  Han- 
>Mn  "A  Jaccard  Jewelry  Co.,  32  Fed.  Rep. 


erty  in  the  play  copyrighted,  and  in  the 
patented  invention  of  the  plaintiff  contem- 
plated in  the  terms  of  the  engagement  or 
contract.  In  such  a  contract  there  is  no 
condition  precedent  or  subsequent  which 
can  be  invoked  to  defeat  defendant's  title, 
or  re-invest •  plaintiff  with  any  interest  in 
the  property,  nor  can  he  interfere  with 
defendant's  use  of  the  property  by  injunc- 
tion, or  against  defendant's  wishes  to  use 
them  himself.  Mackaye  v,  Mallory,  1 2  Fed. 
Rep.  328. 

An  artist  who  accompanied  a  govern- 
ment expedition  to  Japan,  in  the,  capacity  gf 
158 


How  it  ft  CopyrighC  aaqtur«d,         COPVI^/GI/Jl  Statutory  Bequirementi. 

I  How  ii  a  Copyright  aci^uirecL  —  (^7)  Statntorf  Ri-qmremejiL^.  — 
Before  a  copyright  can  be  granted,  the  Revised  Statutes  of  the 
United  States  require,  ist,  That  a  printed  copy  of  the  title  of 
the  book  or  other  article,  or  a  description  of  the  painting,  drawino^, 
chromOj  statue,  statuary,  or  a  model  or  design  for  a  work  of  the 
ffne  arts,  for  which  any  person  desires  a  copyright,  shall  be  de- 
livered at  the  Office  of  the  Librarian  of  Congress,  or  be  deposited 
in  the  mail  addressed  to  said  librarian  ;  2d,  That  within  ten  days 
kom  the  publication  thereof  he  shall  deliver  at  the  same  office,  or 
deposit  in  the  mail  addressed  to  said  librarian,  two  copies  of  such 
copyright  book  or  other  article,  or  in  case  of  a  painting,  drawing, 
statue,  statuary,  model  or  design  for  a  work  of  the  fine  arts,  a 
photograph  of  the  same;  3d,  That  such  person  shall  give  notice 
iif  the  copyright,  by  inserting  in  the  several  copies  of  every  edition 
published,  on  the  titlepage,  or  the  page  immediately  following,  i£ 
it  be  a  book,  or  if  a  map,  chart,  musical  composition,  print,  cut,' 
engraving,  photograph,  painting, drawing,  chromo,  statue,  statuary, 
<\T  model  or  design  intended  to  be  perfected  and  completed  as  a 
work  of  the  fine  arts,  by  inscribing  upon  some  portion  of  the  face 
or  front  thereof,  or  on  the  face  of  the  substance  on  which  the 
same  shall  be  mounted,  the  following  words  :  "  Entered  according 
to  Act  of  Congress,  in  the  year  ,  by  A»  B,^  in  the  Office  of  the 
Librarian  of  Congress  at  Washington."  ^ 

« 

nia£tEr*sroatc,  and  wjth  the  understanding  complied  with*     Parkinsion  v,   Laselle,  3 

ihit  dl  sketches  and  drawings  he  should  Sawyer  {U,  S,),  333  j  Chicago  Mubjc  Co, 

make  shoald   belong    to  the   govcniment,  7^  Butler  Paper   Co.,    19   Fed.    Rep.  75S; 

ha:i' no  right  to  a  copyright  on  his  sketches,  Kenn  "  %  Le  Cicrcq,  j3  Int,   Rev.  Kec.  941 

drawings,  and  engravings.     They  had  t^e-  Carillo  -%  Shook,  22  Int.  Rev,  Kec.   152; 

u>rne    ihe    property   of    the    governnient.  Centennial    Catalngue    Co*    tf.    Porter,    2 

Heine  t^.  Appieton,  4  Blatchf.  (ir.  S.)  125;  WL^ekiy  Notes  of  Case^,  60s  ^  King  f.  Force, 

C.vm,^.  Dcsdver,  3  Phlla,  (Pa.)  31.  z  Cr.  C*  C,  20S ;  Boucicault  v.  Hart,   rj 

Anauthor  who  gratuitously  furnishes  to  Blatchf.  {U.  SJ  ^7;  Struve  v.  Schmcdicr, 

a  widow  annotations  for  a  new  edition  of  a  4  Ulatchf.  (U.  S.)  23  \  Mar?^h  v,  Warren,  4 

work  UTtiien  by  her  husband,  under  an  Am.  L.  T.  N,  S»  1265  Baker  r\  Tavlor^  2 

agitement  that  the  copyright  in  the  notes  Hiaichf.   (U.  S,)  Ss  ;  Wheaton  i\  Ptters, 

should  afterward  belong  to  him^  majr  com-  8  Pet.  fU,  S.)  591;  Chase  x-*  Sanborn,  (> 

]yt\  the  -widow  in  a  court  of    equity   to  U.  S.   Pat.  Off.  Gai^,  932  ;   BoucicauJt  v. 

i-signtohim  Her  interest  in  the  copyright  Wood,   2  Biss.   {\.h  S.)   J4  ;    Lawrence  v. 

^f  the  noie^  which  she    had   taken    out.  Dana,  4  Cljff.  (U.  S.)  i*     Ci^mpare  D wight 

Lmrence  v^  Dana,  4  Cliff.  (U.  S,)  i.  i\  Appleton,  i  N,  Y.  Leg,  Obs*  195* 

L  Kcv.  Stat,  of  U.  S.  §§  4956,  4962.  Although  a  copyright  is  nfat  j>crk'Ct  until 

Uis  optional  with  the  owner  of  the  i^opy*  all  the  requirements  are  complied  viith,  by 

nsht  to  insert  the  copyright  notice,  using  taking  the  incfptent  step  a  rij^ht  is  acquired 

the  form  as  prescribed  in  §  496*  of  the  which  chancery  will  prtitcct  unttt  the  uther 

Kev,  Siat^or  to  taiie  the  word  "copyright/*  acts  mav  t>e  done,     Puite  v.  Derby,  5  NJc- 

Eiigcthcr  W!th  the  year  the  copyright  wus  l^ean  (U.  S),  338. 

entered,  and  the  'n?inie  of  the  party  by  The  publication  niu.^t,  however,  follow 
liihoBiit  was  laken  out,  iS  U.  S.  Stat,  at  the  filing  of  the  tit]e]»:ige  within  a  reason- 
targe,  78*  able  time.     Bonci<:auU  r.  Hart^  13  Blatchfn 

S  4959  of  tlte  same  stitutes  requires  that  fU.   S.)  47,      Ct'mf'itre  Farmer  v,  Calvert 

i.he  copies  to  J.»e  delivered  to  the  Librarian  Liih.    Engr.    &    Map    PubL  Co,,    i   Flipp. 

H'l  Conj^TCSS  shall  be  two  complete  printed  (U<  S  )  22S. 

<opjcav>f  the  best  edition  issued.     Merrell        The  copies  of  a  copyrii^ht  work  required 

■'.  TioCj  14  Otto  (U*  Sk},  557.  by  i^c^citon  4959  of  theKcvis^^l  ^iTatltte.'i  to 

No  valid  cupyright  attaches  unless  all  be  deposired  with   the    Librarian  of  run- 

tEiereqairetnent^  of  the  statute  have  been  gres:*  within  ten  days  after  puMieaiiou,  uKiy 
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be  so  deposited  after  the  printing  of  the  printed  book  was  the  following,  printed 

work,  and  before  its  formal  puUication.  upon  the  page  immediately  following  the 

Chapman  v.  Ferry,  i8  Fed.  Rep.  539.  titlepage  :  "  Entered  according  to  Act  of 

A  firm  deposited  in  the  office  of  the  Congress,  in  the  Year  1S78,  by  li.  A.  Jack- 
Librarian  of  Congress  the  title  of  a  bo«ik,  son.'"  Hdd^  that  the  notice  was  not  such 
in  the  following  words :  "  Over  One  Thou-  a  notice  as  required  by  the  statute,  and  did 
sand  Recipes.  The  Lake-Side  Cook-Book ;  not  entitle  the  propnetor  to  maintain  an 
A  Complete  Manual  of  Practical,  Economi-  action  for  infringement  of  copyright.  Jack- 
ca].  Palatable,  and  Healthful  Cookery,  son  r.  W alkie,  29  Fed.  Rep.  15. 
Chicago:  Donnelley,  Lovd  &  Co."  TJie  An  edition  of  a  song  was  issued  having 
title  with  which  the  book  was  published  a  front  cover,  with  an  engraving  thereon, 
was,  **  The  Lake-Side  Cook- Book,  No.  i,  and  a  list  of  acven  songs,  including  thc 
a  Complete  Manual  of  Practical,  Economi-  song  in  question,  by  a  part  of  its  title,  over 
cal  and  Palatable  and  Healthful  Cookery,  the  name  of  the  publisher,  who  claimed 
By  N.  A.  D.," — followed  by  the  imprmt  the  copyright,  and  on  the  page  where  the 
ot  the  place  of  publication  and  the  name  of  music  commenced  the  full  title  was  printed, 
the  proprietor,  and  the  notice  of  the  copy-  with  the  words,  "Copyright,  1878,**  etc. 
right  on  the  titlepage.  Heldy  that  the  vari-  Held^  that  this  was  a  surocient  notice  to  the 
ance  Was  not  material,  and  the  title  pub-  public  of  a  claim  of  copyright,  as  required 
lished  was  deposited  in  compliance  with  oy  act  of  Congress  of  1874,  §  i,  and  that 
Rev.  St.  §  4956;  Donnelley  tu  Ivers,  18  there  was  no  abandonment  of  the  copy- 
Fed.  Rep.  592.  See  Carte  v,  Evans,  27  right.  Blume  v.  Spear,  30  Fed.  Rep.  629^ 
Fed.  Rep.  861,  864.  A.  registered  a  copyright  label   in   the 

The  •*  printed "  copy  of  the  title  of  a  Patent  Office  by  the  title  of  "  Water-proof 

book  or  other  article,  required  by  section  Drawing  Ink,"  consisting  of  these  words 

4956  of  Che  Revised  Statutes  to  be  deliv-  in  one  Ime,  in  an  oblong  formed  of  double 

ered  or  mailed  to  the  Librarian  of  Congress,  lines,  no  notice  of  copyright  or  name  of 

may  be  **  printed "  with  a  pen  as  well  as  the  bwner  being  printed  thereon,  except 

type,  with  or  without  the  aid  of  tracing-  by  the  words,  "Registered,  3,693,  18S3." 


paper.    Chapman  v.  Ferry,  18  Fed.  Rep. 

When  the  required  notice  is  plainly 
engraved  on  ttte  plate  from  which  a  print 
is  taken,  within  the  line  of  a  reasonable 


Ifdd^  that,  under  the  act  of  Congress  of 
1874,  the  label  should  at  least  have  con- 
tained the  wt»rd  "copyright,-*  with  the  year 
in  which,  and  the  person  by  whom,  the 
copyright  was  taken  out,  instead  of  the  state - 


margin,  and  where  it  would  not  be  covered  ment  of  an  entry  in  the  office  of  the  Libra 
when  properly  framed,  it  is  impressed  on  rian  of  Congress,  as  required  by  Rev.  St. 
the  face  within  the  meaning  of  the  statute.  U.  S.  §  4962,  in  order  to  maintain  a  suit 
Rossiter  t/.  Hall,  5  Blatchf.  (U.  S.)  362.  for  infringement,  and  that  a  publication  of 
The  various  provisions  of  law  in  relation  such  a  defective  notice  was  an  abandon- 
to  copyright  should  have  a  liberal  con-  ment  of  the  copyright.  Higgins  r.  KeufTel, 
struction,  in  order  to  give  effect  to  what  30  Fed.  Rep.  627. 


may  be  considered  the  inherent  right  of  the 
author  to  his  own  work.  Wheie  a  title- 
page  was  deposited  in  January,  1867,' and 
the  notice  stated,  "  entered,  etc.,  in  1866," 
the  court  held  that  this  was  probably  a 


New  editions  of  a  copyrighted  work  arc 
protected  by  the  copyright  on  the  first  edi- 
tion, when  they  contain  no  alterations  or 
additions ;  but  where  they  contain  such  im- 
provements, alterations  or  additions,  a  new 


mistake  committed  unintentionallY»and  did  copyright  must  be  taken  out,  and  all  the 
not  invaidate  the  copyright.  Myers  v.  requirements  of  the  statute  again  followed. 
Callaghan,  5  Fed.  Rep.  72^  73a  Compare  Lawrence  v,  Dana,  2  Am.  L.  T.  R.  N.  S. 
Baker  v,  Taylor,  2  Blatchf.  (U.  S.)  82.  402 ;  Banks  v.  McDivitt,  13  Blatchf.  (U.  S.) 
The  object  of  inscribing  upon  copyright  163;  Farmer  v.  Calvert  Lith.  BIngr.  &  Map 
articles  the  word  "copyright,"  with  the  Publ.  Co.,  5  Am.  L.  T.  R.  168. 
year  when  the  copyright  was  taken  out,  and  The  original  publication  of  the  copyright 
the  name  of  the  party  taking  it  out,  is  to  need,  in  such  a  case,  not  be  repeated  in  a 
give  notice  of  the  copyright  to  the  public,  succeeding  edition,  unless  no  new  copy- 
to  prevent  a  person  from  being  punished  right  is  taken  out.  Lawrence  v.  Dana, '4 
who  ignorantly  and  innocently  reproduces  Cliff.  (U.  S.)  i.  See  Banks  v.  McDivitt,  13 
the  photograph  wiihout  knowledge  of  the  Blatchf.  (U.  S.)  163. 


protecting  copyright.  Inserting  in  such  a 
notice  the  initial  of  the  Christian  name 
and  the  full  surname  is  a  sufficient  compli- 
ance with  the  law ;  it  does  not  violate  the 
letter  of  the  law,  and  accomplishes  its 
object.  Sarony  v,  Burrow-Giles  Liih.  Co., 
17  Fed.  Rep.  591  ;  11 1  U.  S.  53 


Where  a  literary  work  consists  of  more 
than  one  volume,  it  has  been  held  that'  the 
publication  of  the  copyright  need  not  occur 
m  each  volume.  Dwight  v,  Appleton,  i 
N.  Y.  Leg.  Obs.  195. 

Every  person  who  shall  insert  or  imprci^s 

,,    J,    , .^  a  copyright  notice,  or  words  of  the  same 

The  only  notice  of  copyright  given  in  a    purport,  in  or  upon  any  book,  map,  chnri, 

IGO 
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(^)  i?^  Assignment, — A  copyright  may  be  acquired  by  assign- 
ment from  the  party  who  first  took  out  the  copyright  The  stat- 
ute provides  that  "copyrights  shall  be  assignable  in  law  by  any 
instrument  in  writing,  and  such  assignment  shall  be  recorded  in 
the  office  of  the  librarian  within  sixty  days  after  its  execution,'*  in 
default  of  which  it  shall  be  void  as  to  any  subsequent  purchaser 
or  mortgagee  for  a  valuable  consideration  without  notice.^ 


nosical  ComposUiont  print,  cut,  engraving,        In  case  of  bankruptcy,  no  written  assign* 

or  photi  (graph,  or  other  article  fur  which  jntni  littwcen  the   bankrupt   and    his  a*-' 

he  hjci  niit  obtained  a  copyri[;ht,  Shalt  be  slgnc e,i  st^ema  to  be  necessary  to  effect  a 

liable  tu  a  ptnjU)  of  one  hundred  dollars,  transfer  of  a  copyright.     In  re  CuriTi   f2 

for  which,  however,  but   one    person   can  Ir.  liq*  391;  Stevens  7^»  liciinlnfi,  1    Ray  & 

soe.    Kev,  Siat.  U.  S.  §  4963 j  Kerrett  r.  J.  \G&. 
At*ril],  I  niaichf.  (U*  S  )  154.         ^  A  sjIc  of  stereotype  plates  does  not  in 

To  jticur  IbbiUiy  to  the    penalty,  the  dude  a  sale  of  the  copyriuht  attached  to 

KWicc  mtist  be  printed  on  an  article  which  the  work  which  niav  be  printed  with  the 

01*7  ^  cupyrighied,    Kosenbach  v.  Drey*  plates,  unless  the  intention  o£  the  parlies 

iusiti  Fetl.'Kep,  217,  also  to  sell  the  copyright  is  shown  from 

To  s«ctjrc  arenewal  of  a  copyright  after  the  agreement  or  attending  circumstances, 

lie  fir^t  term  of  twenty-eight  years  has  ex*  Under  a  sale  of  such  plates  on  execution, 

pi  red,  besides  comply*  t^g  with  the  require-  such  copyright  does  not  pas*i.     Stevens  7/, 

ineryi*  of  the  statute,  as  in  the  cise  of  an  Gladding,  17  How.  (U-  S  )  j|j^;  Stephens  tK 

original  cfipyiight,  within  six  months  before  Cady,  14  How.  (  U.  S  )  ciS,  531. 
the  eipiration  of  the  term,  a  ]>artv  trying        It' seems  that  a  copyright  cannot  be  sold 

to  secure  such  renewal  shall,  within  two  under  execution,  but  the  court  may  compel 

moniha  from   the    djte  of    said   renewal,  %    transfer    for   the    benefit    of    creditors 

cau^e  a  copy  of   the  record  thereof  to  be  Stephens  v.  Cady,  14   How.  (U.  is^  SJ' i 

pubtkhed  in  one  or  more  newspapers  printed  Cooper  ^j,  Cunn,  4  R  Monr.  (Ky*)  594* 
PI  the  United  States  for  four  weeks.     Rev*        Hut  where  a  copyright  has  been  sold,  the 

Stat*  U.  S*  §  4954  J  Wheat  on  v.  Peters,  8  proceeds  in  the  hands  of  the  debtor  may 

Pet  (LT.  S.)   501;    PtertMsnt  v,  Fowle,   s  be  attached*    Cooper  f\  Gunn,  4  K  Munr. 

Wood.  &M*  42.  (Ky.)  594.  596^ 

1*  Rev.  Stat.  U.  S.  §   4055^   Webb  r\        An  aiisignment  of  an  existing  copyright 

Powers,  3  Wood,  &  M.  (U,  i>.)  497  j  Pier-  for  twecUy-eight  years  docs  not  include  an 

pont  p.  Fowle*2  Wood.  &  M,  (U.  S.)  42;  assignment  of  the  renewal  of  the  copyright 

Little   If,    Hall,   !8  How,    (U*    S.)    165;  for  the  additional  term  of  fourteen  years, 

Wbeatont^,  Peters,  8  Pet,  (U.  S.)  591.  unless  s[Jecial]y  exp resided,      Pierpont  v. 

In  §  4964  it  is  required  that  the  consent  Fowle,    Z    Woodb.   &    M,    41;    Cowen  v. 

of  the  owner  of  a   copyrighted  work    to  Hanks,  24  How.  J*r,  (N'.  Y*)  'j2, 
tnilie  a  reprint  should  be  in  u riling,  signed        It  will  be  different  where  the  assignment 

Id  thp  prt*sence  of  two  or  more  witnesses,  of  the  manuscript  h^va  been  made  before 

The  wtjrd  "manuscript,"  as  a^ed  in  the  any  copyright  was  taken  out.     In  such  a 

statute  requiring  the  consent  of  the  author  Civse  an'absioliite  right  Lo  the  reisewal  will 

or  proprietor  in  writing,  signed  in  t be  pres-  vest  in  the  aasignte.     Puhe  v,  Derby,  5 

ence  of  two  credible  witnesses,  to  give  the  McLe.m  (U.  S),  3;Si  I*.iige  v.  Banks,  7 

is^i^ee  the  right  to  multiply  and  publish  Blaichf.  (U*  S  )  tjj;  i}  WiilL  flf.  S  )  60S. 
copies  uf  the  £^me,  d-ics  nol  apply  to  pfc-        Tocffecta  valid  ass^rignment,  the  contract 

tnrcs.    A  purchaser  of  a  picture  may  acquire  must  be  complete*     W  here  folates  ill  ustra- 

title  to  it  by  an  oral  contract  with  the  lawful  tions   and  stamps  were  delivered   to  A., 

owner*  Parton  z*.  Prsngij  Cliff.  (U*S,)  537.  under  an  incomplete  contract  between  him 

An  agreement  tu a?i.srgri an  cxisiing  copy-  and  li,  for  the  sale  of  the  same,  tugcLher 

right   tnjy  be  by  parol,  and  confers  an  with  a  copyrijiht  on  a  bonk  in  the  nianii- 

equltible  tirle*    Gould  v.  B^nks,  S  Wend,  facture  of  wnich  they  were  ujied^a  d  $4,000 

(V*  Y,J  565;  Lawrence  v.  Dana,  2  A ni.  U  \v%is  p. 1  id  as  part  conj^idcrratitm,  and  it  was 

T,  R.  N*  S*  4021  Carte  f*  Kvans,  27  Fed*  undcr^tortd  that  a  more  dt finite  contract 

Rep.£6f,  865.  was  to  be  thereafter  entered  in^o,  and  re- 

Where   one   tenders  gratuitous  services  duced  to  wriunj^,  htjt   U*  refused  to  enter 

in  editing  a  book  fur  another,  no  wriiien  into  ^  ni'^re  deliniie  contr^^cii  or  comply 

alignment  H  necessarj'  to  enable  the  one  with  terms  of  the  incompkie  a^r'^ement, 

for  whom  the  services  are  rendered  to  take  and  proceeded  to  piihli.-ih  the  book,  hfM, 

ootacopyrif^ht  inhisownname.    Lawrence  ist,  that  there  \\^&  no  assignment  of  the 

ftpDana,  4Cliff.  (U*  S.)  I.  cnpyrlght ;  2d,  that  B.  was  entitled  to  a 
4  C*of  L*— tr                                     nil 
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8.  Infringement  of  Copyright  —  (a)  Pettalties,  — The  statutes  pro- 
vide for  the  punishment  of  those  who  infringe  upon  the  copyrights 
of  others,  by  declaring  that  any  person  who  shall  unlawfully  print, 
publish,  or  import,  or  sell,  or  expose  for  sale,  any  copy  of  a  book, 
shall  forfeit  every  copy  thereof,  and  be  liable  in  damages  to  the 
owner  of  the  copyright ;  and  in  the  case  of  maps,  charts,  musical 
compositions,  prints,  cuts,  engravings,  photographs,  chromos,  paint- 
ings, drawings,  statues,  statuary,  and  models  or  designs  of  articles 
of  fine  arts,  the  statutes  provide  a  forfeiture  of  all  the  plates  on 
which  the  same  shall  be  copied,  of  every  sheet  thereof,  either 
copied  or  printed,  and  one  dollar  for  every  sheet  found  in  his 
possession ;  and  in  case  of  a  painting,  statue,  or  statuary,  ten  dol- 
lars for  every  copy  of  the  same  in  his  possession,  or  sold,  or 
exposed  for  sale.^ 


return  of  the  plates,  etc.,  upon  paying  back 
lo  A.  the  $4,000  received  with  interest ;  and 
3d,  that  under  the  peculiar  circumstances 
nf  this  case,  H.,/was  not  entitled  to  damages 
or  an  accountii;ig.  Hubbard  v,  Thompson, 
2$  Fed.  Rep.  188. 

Part  of  the  rijghts  conferred  by  the  stat- 
ute maybe  assigned.  Roberts  v,  Myers, 
13  Monthly  L.  R.  396. 

But  the  statutes  of  the  United  States  do 
not  expressly  sanction  transfers  of  limited 
local  proprietorships  of  exclusive  privileges. 
Such  a  transfer  would  operate  as  a  mere 
license,  and  would  be  ineffectual  as  an  as- 
signment. Keene  v,  Whcatley,  4  Phila. 
(Pa.)  157;  also  9  Am.  Law  Reg.  33. 

Where  A.,  the  author  of  a  work,  before 
publication,  conferred  to  a  publisher  the 
right  to  take  out  a  copyright  in  his  own 
name,  and  to  print  a  thousand  copies,  pay- 
ing A.  a  certain  sum,  and  in  case  a  new 
edition  was  needed,  A.  agreed  to  revise  the 
edition,  and  that  the  publisher  should  sell 
as  many  copies  as  was  called  for,  paving  A. 
a  certain  amount  per  copy,  held^  that 
although  the  publishers  weie  the  lawful 
owners  of  the  copyright,  tney  could  not 
transfer  it,  but  that  they  could  sell  the 
plates,  and  transfer  all  tneir  rights  under 
the  contract.  Pulte  v,  Derby,  5  McLean 
(U.  S.).  32S. 

Where  a  piano-forte  arrangement  of  the 
orchestral  score  of  an  opera  was  made  by 
a  United  States  citizen  with  the  consent  of 
the  non-resident  foreign  composers  of  the 
opera,  and  then  transferred  by  him  to  a 
fellow-citizen,  who  procured  a  copyright 
which  he  assigned  to  a  non-resident  for- 
eigner, acting  as  agent  of  the  original  com- 
posers of  the  opera,  heldy  that  there  was 
nothing  of  evasion  or  violation  of  law,  and 
that  the  assignee  was  entitled  to  the  pro- 
tection of  the  court  against  infringers. 
Carte  v,  Evans,  27  Fed.  Rep.  86r. 

l.'Rev.  Stat.  U.  S.  §§  4965,  4966. 

Similar  punishment  has  been  provided 


for  the  violation  of  the  copyright  of  dramatic 
C()mp>ositions,  and  for  publishing  any  manu- 
script without  consent  of  the  author.  Rev. 
Stat.  U.  S.  §§  4966, 4967. 

Actions  for  forfeitures  under  the  copy- 
right laws  must  be  brought  within  two 
years  after  the  cause  of  action  has  arisen. 
Rev.  Stat.  U.  S.  §  4968. 

Although  in  the  case  of  "books,"  the 
statute  uses  the  word  **  copy,"  it  is  settled 
that,  when  one  bouk  contams  a  substantial 
part  of  another,  the  former  i.«,  within  the 
meaning  of  the  law,  **  a  copy  "  of  the  latter ; 
and,  although  the  courts  may  hold  that  the 
appropriation  of  an  entire  work  is  not 
necessary  to  subject  the  wrong-doer  to  the 
penalty  of  forfeiture,  they  may,  on  the  other 
hand,  nold  that  such  penally  is  not  neces- 
sarily incurred  by  taking  a  part,  though 
such  part  may  be  enough  to  amount  to 
piracy,  for  which  an  action  of  damages  will 
lie.  In  case  of  maps,  charts,  etc.,  the 
statute  provides  for  damages  and  forfeitures 
in  case  of  piracy  of  "the  whole  or  in  part." 
Drone  on  Copyright,  pp.  4S8,  490. 

In  an  action  by  several  persons,  being 
the  proprietors  of  a  duly  copyrighted  photo- 
graph, to  recover,  as  well  for  the  United 
States  as  for  themselves,  the  penalty  for 
infringement  under  the  statute,  it  appeared 
that  the  defendant  had  caused  lithographic 
copies  of  the  photograph  to  be  made,  of 
which  14,800  were  found  in  his  possession 
or  control.  Held^  that  the  defendant  was 
liable  to  a  penalty  of  one  dollar  for  each 
copy  so  found  in  his  possession  or  control. 
Schreiber  v,  Thornton,  17  Fed.  Kep.  603. 

The  statute  providing  jjenalties  and  for- 
feiture for  the  infringement  of  a  copyright 
is  penal  in  its  character,  and  must  therefore 
be  construed  strictly.  Where  the  agent  of 
a  firm  published  copies  of  a  copyrighted 
photograph  without  the  knowledge  and 
consent  of  the  members  of  the  firm,  although 
for  the  use  of  the  firm,  the  firm  was  h<3d 
not  to  be  liable.     Schreiber  v,  Sharpless,  6 
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{S)  What  is  an  Infringement  f  —  It  is  not  necessary  that  the 
whole,  or  even  the  larger  portion,  of  a  work  should  be  taken  in 
order  to  constitute  an  invasion  of  a  copyright :  if  so  much  is 
taken  that  the  value  of  the  original  is  sensibly  and  materially 
diminished,  or  the  labors  of  the  orig:inal  author  are  substantially, 
to  an  injurious  extent,  appropriated  by  another,  such  taking  or 
appropriation  is  sufficient  in  point  of  law  to  maintain  the  suit.* 


Fed.  Rep.  175;  Taylor  v,  Gilman,  24  Fed. 
Re]),  632, 

Ad  action  for  the  ]>ehalty  provided  by 
the  sututc  abates  by  the  death  of  the  de- 
fendant Schreibcr  v.  Sharp  less,  17  Fed, 
Rcp»  5S9 ;  Exp.  Schreibcr,  3  Supr,  C,  Rep. 

The  United  States  courts  have  exclusive 
juri -^diction  of  action^  for  an  infringement  of 
acomrighL     Potter  7^  McPherson,  21  Hun 

But  a  State  court  has  jurisdiction  of  an 
aetion  to  determine  the  riijhta  of  the  respeo 
live  parties  under  an  agreetnent  by  defend- 
ant with  plaintiff  for  the  ejccluiiive  nght  to 
bave  and  perform  a  certain  play*  \Vidnier 
r>.  Greene,  56  How,  Pr,  <N,  V.)  91. 

The  i>enaUy  attached  to  an  inlringement 
of  the  copyright  on  maps,  charts,  etc,  of 
one  dollar  for  every  sheet  found  in  the 
possession  of  the  o lender,  does  not  apply 
to  sheets  which  have  been  in  his  possession. 
Bactus  IK  Gould,  7  How.  (U.  S)  79S; 
Milieu  V,  Snowden,  \  Wes;t,  L.  J.  23a 
Compare  D  wight  tl  Apple  ton,  I  N*  Y. 
Leg,  Obs,  195. 

The  actual  infringing  pnnta  can  a!onc  lie 
recovered;  and  when  the  pnnta  are  out 
of  ihe  possession  and  beyond  the  control  of 
the  infringer,  the  proprietor  of  the  copy- 
right cannot  recover  of  him  their  value  in 
an  action  zl  Jaw.  Sarony  :^  Ehrich^  zS 
Fed,  Rep,  79. 

Vendors  are  liable  for  the  sale  of  a  book 
which  invades  the  copyright  of  another,  on 
the  same  principle,  and  for  the  same  rea- 
sons, that  the  vendor  of  a  machine  or  other 
mechanical  structure  in  the  ca-se  of  patent 
rights  is  held  liable  for  selling  the  manu- 
factured article  without  the  license  or  con- 
tent of  the  patentee.  Greene  v.  Bishop,  I 
Cliff,   (U.  S,l  186. 

And  in  case  of  a  copyrighted  play,  the 
vendor  of  a  piratical  copy  ia  liable  for  a 
representation  of  the  pirated  play  by  Lhc 
vendee.    Daly  r-.  Palmer,  0  Blatcbf,  (U,  S,) 

Where  the  author  of  a  book  jointly  with 
a  firm  of  publi^^hers  took  out  a  copyright  on 
the  book,  and  agreed  to  a  division  "of  terri- 
tOTT  in  which  each  would  have  the  exclusive 
right  of  sale,  the  publishers  agreeing  to 
supply  Ihe  author  with  as  many  copies  aa 
he  should  need,  at  cost^  and  a  difficulty 
iftervaid  arose  as  to  such  cu^t,  the  author 


published  himself  an  edition  of  the  book, 
with  some  addiuon^,  and  commenced  to 
seli  such  edition  in  the  territory  allotted 
to  the  publishers,  JhU^  that  the  contracts 
about  the  division  of  territory  and  the  su|> 
ply  of  copies  were  entirely  distinct,  and 
that,  even  if  the  publisher  had  violated  his 
contract  in  regard  to  the  supplvt  the  author 
had  no  right  to  sell  in  the  publisher's  terri- 
tory, either  the  original  work  or  his  own 
edition.     Baldwin  c?.  llaird,  25  Fed.  Rep. 

In  an  action  for  penalties  and  forfeiture, 
for  the  breach  of  a  copyright  of  certain 
chromos,  t  he  defendant  cannot  be  compelled 
to  produce  in  evidence  his  books  of  ac- 
count, photographic  plates,  and  copies  of 
printed  chroinos,  Johnson  i^.  Donaldson, 
3  Fed.  Rep,  22;  Atwill  -v.  Ferrett,  2  Blatchf. 
(  LF.  S.)  39J  Chapman  r*  Ferry,  13  Fed.  Rep. 


^^:, 


"he  penalties  and  forfeitures  ^vit^^v  by 
section  4965  of  the  Ucv,  St,  for  an  infringe- 
ment of  a  copyright*  cannot  be  enforced  in 
a  suit  in  equity;  and  a  prayer  in  a  bill  that 
the  plate  and  unsold  copies  of  a  pirated 
map  be  delivered  up  to  an  officer  of  the 
court  for  cancellation  and  d  est  ruction,  is 
demurrable,  as  asking  for  the  enforcement 
of  such  forfeiture.  Damages  as  well  as 
profits  tniiy  now  he  recovered  in  equity  for 
an  infringement  of  a  patent,  but  not  acopy- 
rifht.  Chapman  t'.  Ferry*  12  Fed.  Rep, 
69J;  Stephens  \k  Cady,  2  Curt.  fU.  S  >200; 
Stevens  z'.  Gladding,  17  How.  (U.  S.)  45V 

1,  Greene  r^.  Hisliop^  i  Cliff,  (  U.  S.)  1S6; 
Folaom  v.  Marsh,  2  Siory  (U.  .S.j*  tooj  List 
Publ,  Co.  V.  Kclrer,  30  Fed  Rep*  772; 
Wehbr.  Powers,  2  Wock!,  ^  M.  (U.,S.)  514; 
Harper  v.  Shoppeli,  ^U  Fed,  Rep,  519. 

A  key,  purporting  to  be  for  the  use  of 
teachers,  to  copvrightcd  text^bonks  which 
conutn  an  origmal  method  by  which  in- 
struction in  the  linglish  language  is  made 
interesting  and  effecfive  by  llie  use  of  sen- 
tences formed  into  diagrams  under  certain 
rules  and  principles  of  analysis,  in  which 
key  are  transcribed  from  the  original  works, 
diagrams,  and  also  all  the  les -on -sentences 
iir ranged  in  diagrams  according  to  said 
rules,  is  an  infringement  of  the  copyright* 
Keed  7\  Holliday,  19  I'ed,  Rep,  325. 

Copying  is  not  confined  to  literal  repeti- 
tion, but  inclndes  also  the  various  modes  tn 
which  the  matter  of  any  publicatiuna  may 
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be  adopted,  imitated,  or  trznsfenred,  with  Copying  by  means  of  photography  is  cov- 

more  or  less  colorable  alterations,  to  dis-  ered  by  the  provision  of  the  statutes.    Ros> 

Buise  the  piracy.    Greene  v.  Bishop,  i  Cliff,  siier  v.  Hall,  5  Blatchf.  (U.  S.)  362. 

(U.  S.)  186;   Lawrence  v.  Dana,  4  Cliff.  It  is  difficult  to  say,  in  some  cases,  what 

(U.  S)  i;    Emerson  v,   Davies,  3   Story  constitutes  an  infringement  of  the  copyright 

(U.  S  ),  768.  of  a  map;  but  where  the  subsequent  map 

It  is  of  no  consequence  in  what  form  the  appears  to  have  been  substantially  copied 

works  of  another  are  used;  whether  it  be  from  the  prior  one,  without  alteration  or 

by  a  simple  reprint,  or  by  incorporating  the  revision,  except  in  scale  and  color,  there  is 

whole,  or  a  large  portion. thereof,  in  some  clearly  an  infringement,  which  authorizes 

larger  work.    Thus,  if  in  one  of  the  large  a  court  of  equity  to  enjuin  the  sale  of  such 

encyclopaedias  of  the  present  day,  the  whole  infringing  map,  and  to  reguire  the  pub- 

or  a  large  portion  of  a  scientific  treatise  of  lisher  to  account  for  the  profits  arising  from 

another  author  should  be  incorporated,  it  the  sale  thereof.    Chapman  v.  Feiry,  18 

would  be  just  as  much  a  piracy  upon  the  Fed.  Rep.  539. 

copyright  as  if  it  were  published  in  a  single  In  the  case  of  music,  it  i««  said  that  pirac}- 

volume.    Gray  v,  Russell,  i  Story  (U.  S.),  substantially  exists  where  the  appropriated 

II.  music,  though  adapted  to  a  different  pur- 

The  true  test  of  piracy  is  to  ascertain  pose  from  that  of  the  original,  may  still  be 
whether  the  defendant  has  in  fact  used  the  recognized  by  the  car.  The  adding  of  van- 
plan,  arrangements,  and  illustrations  of  the  ations  makes  no  difference  in  the  principle, 
plaintiff,  as  the  model  of  his  own  book,  D*Almaine«/.  Boosey,  i  Y.  &  C.  Exch.  302 ; 
with  colorable  alterations  and  variations  Daly  v.  Palmer,  6  Blatchf.  (U.  S.)  269. 
only  to  disguise  the  use  thereof;  or  See  also  Reed  sy.  Carnsi,  Taney  (U.  S.),  72. 
whether  his  work  is  the  result  of  his  own  Republishing  a  copyrighted  piece  of 
labor,  skill,  and  use  of  common  materials  music  with  slight  omissions  or  alterations, 
and  common  sources  of  knowledge  open  does  not  preventsuch  publishing  from  being 
to  all  men,  and  the  resemblances  are  either  piratical.  Neither  will  the  fact  that  the 
accidental  or  arising  from  the  nature  of  words  of  a  ballad  are  not  original  with  the 
the  subject  Emerson  v,  Davies,  3  Story  composer  of  the  music  authorize  a  piratical 
(U.  S  ),  ^68.  publication   of   such    music     Millett    v. 

Even  if  a  work  otherwise  piratical  be  in  Snowden,  i  West.  L.  J.  240. 

some  respects  an    improvement   on    the  A  written  work,  consisting  wholly  of  di- 

original  work,  it  is  still  an  infringement,  rections  set  in  order  for  conveying  the  ideas 

Drury  v,  Ewing,  i  Bond  (U.  S.),  54a  of  the  author  on  a  stage  or  public  place. 

If  the  parts  which  have  been  copied  can-  by  means  of  characters  who  represent  the 

not  be. separated  from  those  which  are  narrative  wholly  by  action,  is  a  dramatic 

original,  without  destroying  the  use  and  composition  which  may  be  protected  by 

value  of  the  original  matter,  he  who  has  copyright.    Such  copyright  is  infringed  w 

made  an  improper  use  of  that  which  did  the  representation  of  a  substantially  ideti- 

not  belone  to  him  must  suffer  the  conse-  tical  scene,  if  the  appropriated  series  cf 

quences  ot  so  doing.    Emerson  v,  Davies,  events,  when  represented  on  the  staf^e,  al- 

3^ Story  (U.  S.),  768;  Lawrences^.  Dana,  4  though  p>erformed  by  new  and  different 

Cliff.  (U.  S.)  I.  characters,  using  different  language,  is  rec- 

But  where,  in  such  a  case,  the  infringe-  ognized  by  the  spectator  through  any  cf  the 

ment  is  slight,  and  an  injunction  prohibit-  senses  to  which  the  representation  is  ad- 

ing  the  further  sale  of  the  book  should  be  dressed,  as  conveying  substantially  the  same 

disproportionate  and  unjust,  a  suit  at  law  impressions  to,  and  exciting  the  same  emo- 

for  damages  will  be  the  more  equitable  tions  in,  the  mind  in  the  same  sequence  or 

remedy.    Webbt/.  Powers,  2  Woodb.  &  M.  order.    Daly  v.  Palmer,  6  Blatchf.  (U.  S.) 

(U.  S.)  497;   Greene  v.  Bishop,   i  Cliff.  256. 

(U.  S.)  186,  20^.  ^  One  who  secures  a  copyright  on  a  dra- 

The  same  prmciple  which  holds  good  in  matic  composition  secures  only  the  result 

regard  to  books  is  applied  to  maps,  charts,  of  his  own  intellectual  efforts.     He  cannot 

pictures',  musical  compositions,  etc.    The  prevent  others  from  composing  a  dramatic 

test  is  not  whether  the  piratical  production  composition  on  the  same  subject,  as  long 

is  an  exact  copy  of  the  original,  but  whether  as  they  also  only  use  their  own  intellectual 

it  is  substantially  copied.    A  copy  is  that  powers.    Benn  v»  Le  Clercq,i8  Int.  Rev. 

which  comes  so  near  to  the  original  as  to  Rec  94. 

give  to  every  person  seeing  it   the   idea  A  copyright   for  a  design  for  playing- 

created  by  the  original.     Farmer «/.  Calvert  cards  may  be  infringed  by  the  manufacture 

Lith.   Enj'r.  &  Map.   Puhl.  Co.,  i  Flipp.  of  cards  strikingly  similar  to  the  copyrighted 

(U.  S  )  228 ;  Blunt «/.  Patten,  2  P.iine  (U.  S.),  design  in  its  main  and  distinctive  features, 

393;  J)rury2/.  Ewing,  i  Bond  (U.  S.),  540;  although  the  cards  manufactured  differ  from 

Emerson  v.  Davies,  3  Story  (U.  S.),  768;  the  copyrighted  design  in  other  pan iculars. 

West  V,  Francis,  5  Barn.  &  Aid.  743.  Richardson  v.  Miller,  12  Pat.  Off.  Gaz.  3. 
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Rossi ler  -l*,  11  ill,  5  Ulatchf, 


(f)  Proof  i^f  Infringement.  —  Where  infrtn^ement  of  a  copyright 
is  diar^eti,  the  burden  of  proof  is  oa  the  party  making  the  charge  ^ 
but  where  there  is  no  direct  proof  on  either  side,  it  is  upon  the 
defundant  to  ne;rative  and  explain  any  circumstantial  evidence 
tending  to  show  that  an  unlawful  use  has  been  made  of  the  copy- 
righted book.  *       - 

Copyings  ^    copyrighted    engraving    bjr    cnpy right  is  disputed,  the  birrden  of  proof 
mewt^of  pliotographyisan  infnngerinfiUof    that  tlie  copvrij;ht  is  invalid   \^    on    llie 
'  '^^      "  "    "       ...      i  .■     dcfeiid;int.     Ch:ise  t'.  Sanburn,  6  U  S.  !'al. 

Off.  t^A^.  9-;^;  V^iiengling^^  Sthiltr,  12  Fed, 
Kcp,  97;  i'arkinMHi  tu  Lasellc,  3  S;iwyer 
(Lf*S.),  J30;  Livkago  Music  Ct>»7^  But  ler 
Pi^pcr  Cm,  19  Y<^,  Rep.  75S;  Shuuk  &. 
Rankin,  6  m^s,  (U.  5^)^77  ;  l.itile  t'  tJould, 
3  Hlatchf.  lU.  S.)  i6s;  Reed  -^  Carnsi, 
Taney,  74;  Rosen bac h  i',  D re yfuss,  2  V^A. 
Rep.  2r7  ;  3  Stury  Eq.  Jur.  ( ijih  ed. )  §  9361 
n-  S- 

Where  it  i$  proved  that  the  parly  cTaTm- 
mg  a  copyriirht  ftir  a  song,  dc|M>sited  two 
cupiea  in  the.  in  ail,  and  got  a  recei}>t  fnim 
the  Librarian  of  Congress  sickncittledging 
the  receipt  of  two  to  pica  of  the  publicaiTon 
l>y  its  title  in  fml,  wnh  tlie  dale  over  the 


th^  copvrigtit. 

The  publication  and  sale  of  chromos  de- 
signed iiom  a  picture  found  in  a  foreign 
puWicaliun  do  not  consiiiqie  a  breach  of 
copiri|;lit  of  similar  chromos^  where  such 
cop)Tiuhti,vjs  obtained  after  ttie  circulation 
uf  j'uch  foreign  publii:atii>n,  where  the  de- 
fendant did  not  avail  himself  eiiher  directly 
DT  indirectly  of  the  plaintiff's  produclioii. 
Johm^oni?,  i)onaidson,  3  Fed,  Rep.  22. 

A  book  may  in  one  part  inlringe  the 
copyright  of  another  book,  and  in  other 
parts  lie  nn  infringement ;  and  in  such  acase 
The  damages  will  not  be  extended  beyund 

theinjury.    Story  r.  Holcombe,  4  McLean      j    —  ,  -      -  -         - 

I.U,  S),  306;   Greene  v^,  Hishop,  1   Cliff,   omdal  signature  of  the  bbranan,  thi^  will 


I  J.  S,)  jS6;  Emerson  v.  Davie^  %  Story 
itJ.SK763. 
1.  Lawrence  v.  Dana,  4  Cliff,  (U.  S.)  K 
Clerical  and  typographical  errors  and 
pfoiliarities,  including  special  translations 
ifom  ihe  original  Wurk^  reproduced  in  the 
iTork  ojmplained  t^f ;   coiutidtince  of  cita 


be  considei  ed  evidence  that  two  cupie^  were 
delivered  to  the  librarian  as  required  by 
the  act  of  Congresis.  Illume  if,  bpear,  -^ 
Fed,  Re  I  J,  6:29. 

In  a  court  of  equity  it  \%y  however,  not 
necessary  that  a  valid  legal  title  tinhe  copy- 
riiiht  be  established  by  the  plaintiff.  An 
ti on,  as  where  authorities  are  cited  in  the  equitable  title  lo  the  copyright  i*  sufficient 
same  wjy  by  volume  and  page*  or  by  chap-  to  give  hiin  a  cau^e  of  aclion  in  equity* 
[tr  and  section,  and  from  the  same  edition  Little  ik  Gould,  2  Blatchf.  (U»  S,)  165; 
of  the  Hiirk,  and  from  the  same  place;  L;iwTcnceTJ.  Dana,  4  Cliff.  (U»S.)  i;  Tulte 
identit)'  in  the  plan  and  arrangerr\cnt  of  the  *>■*  Derby,  5  Mclean  {U*  S.l,  3:^8. 
notes,  and  in  the  mode  of  combining  and  Where  the  owni^r  of  a  copyright  either 
connecting  the  same  with  the  text,  —  ate  expressly  or  impliedly  consents  la  an  in- 
!JtrotigcirL:umsuntial  evidence  which  should  frmgcment  of  his  copyright,  as  where  in 
be  negatived  or  explained  by  the  defendant  the  employ  of  the  defendant  he  assists  in 
Lawrence  1;'.  Dana,  4  Cliff.  (U.  S,)  1,  !See  the  publication  without  objecting  to  it,  he 
ilso  hluntT'.  Patten.  2  Paine  ( U,  S  ),  393;  will  tiot  be  entitled  to  the  copyright  after- 
ward. Heine  v.  Appleton,  4  Hlatchf.  tU. 
S.)  135*  Cmnpare  JJoucicaull  n*  Fox,  5 
lilatcbMU,S.)ii7. 

Although  no  action  for  forfeiture  under 
the  statute  Can  be  maintained  unless  within 
two  years  after  the  cause  of  action  hag 
accrue<!,  such  restriction  is  not  laid  upon 
the  right  to  bring  an  action  in  equity. 
Where  the  comjilainant  is  not  guilty  of 
!ibor,  and  expense  of  the  other  in  the  as-  laches,  his  suit  will  not  be  barred,  Greene 
cerlainment  of  those  materials,  and  the  ta  Bishop,  i  Cliff.  fU.  S  )  liiS;  Boucicatilt 
cotnbining  and  arrangement  of  them,  and  v.  Wood,  2  Biss,  (tj^  S.)  34* 
tbe  ^epre^enting  them  on  paper,  without  Judgment  entered  in  a  former  action 
being  guihy  of  piracy.  Farmer  v.  Calvert  against  a  lithograph  company,  by  whom 
Ulh.  Eiigr/ScMap  Publ.  Co.,  I  Flipp.  (IT.  S.)  prints  were  prinicd  for  an  iniringer  of  a 
t^.  isee  Bui  linger  r.  Mac  key,  15  BlaichL  copyright,  is  a  bar  to  further  recovery  by 
lU  %  )  550.  the  proprietor  of  the  copyright  in  an  action 

In  an  action  under  the  copyright  laws^  it  against  the  infringer  for  the  value  of  the 
is  for  the  plaintiff  to  shew  his  tiilo  to  the  prints,  Sarony  v.  Ehrich,  23  Fed*  Rep- 
copyright ;   but  wbcic  iht;  validity  <^f   the    79, 
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Li5t  Pabl.  Co.  -u,  Keller,  30  Fed-  Rep,  77I 
Where  two  authors,  e.ich  preparing  a 
work  of  the  ^ame  character,  a^  the  map  of 
ihc  same  State  or  county,  and  both  make 
ijse  of  the  same  common  source  of  infor- 
mation, Ihe  two  works  wiJl  be  alike  if 
torrect,  still  there  will  be  no  inf  1  ingement. 
Neither  one  of  them  will  ha^e  the  right, 
however,  to  avail  himself  of  the  enterprise, 
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{d)  Fair  Use.  — Although  a  copyrighted  book  cannot  be  copied, 
either  as  a  whole  or  substantially,  still  a  **fairuse^*  of  the  book, 
as  by  quotations  for  criticism  and  review,'  etc.,  is  not  prohibited. 
What  is  such  a  ''fair  use*'  is  not  defined  by  the  statutes,  but  must 
be  decided  by  principles  of  law  and  equity  as  expressed  in  the 
decisions  of  the  courts.* 

1*  A  reviewtr  may  fa!  rly  cite  largely  from  (U.  S.)  524 ;  Story  v,  Holcombe,  4  McLean 

the  original  work,  if  his  driign  be  really  (U.S.),  306;  Millctt  z/.  Snowden,  i  West.  L. 

and  truly  to  use  the  passagcrt  for  the  pur-  J.  240;  So»tt  v,  Stanford,  L.  R.  3  Eq.  723; 

pose  of  fair  and  reasonable  criticism.    Fnl-  Keade  v.  Lacy,  i  Johns.  &  H,  526;  Gary  ^^ 

aom  r.  Marshy  3  Story  ( U.  S  ),  100;  Harper  Faden,  5  Ves.  23. 

V,  ShoppclU  26  Fed,  Re|x  519.  One  who  makes  a  plate  from  which  a 

Extract?*  made  for  a  review,  or  for  a  com-  copy  of  a  picture  in  an  illustrated  paper, 

piUcion,  cannrH  be  so  cxienUtd  in  either  that  is  copyrighted,  can  be  produced,  and 

C33C  a^  to  convey  the  same  knowledge  art  the  sells  the  plate  to  anotner  withiiut  intending 

original  work,  nor  can  the  privilege  be  so  or  even  expecting  that  it  was  to  be  used  in 

ex«rctj»edas  to  BUfver^ede  the  original  book,  competition  with  owner  of  the  picture,  is 

Story  7'    H(>lcomt>c,  4    Mclean   (U.   S.),  not  guilty  of  infringement  of  the  copyright. 

306;  Greene  r/.    Bishop,    1   Cliff.  (U.  S.)  Har|)er  «/.  Shoppell,  26  F«d.  Rep.  519;  and 

iS6|  Brammell  1^.  13alcomb,  3  My.  &  Cr.  see  Harper  r.  Shoppell.  2S  Fed  Rep  613. 

738;  Fol:»om  If.   Marsh,  2   Siory  (U.  S.),  The  rule  appears  now  to  be  settled  that 

100.  the  compiler  of  a  work  in  which  absolute 

The  privilege  of  fair  use  accorded  to  a  originality  is  of  necc>sity  excluded,  is  en- 
subsequent  writer  must  be  such,  and  such  titled,  without  exposing  himself  to  a  charge 
only,  a^i  ^ill  not  cause  subatantial  injury  to  of  piracy,  to  make  use  of  preceding  works 
the  proprietor  of  the  fir^t  publication,  upon  the  subje.t,  where  he  bestows  such 
Lawrences^.  Dana,  4  Cliff.  {Q.  S.)  I.  See  mental  labor  upon  what  he  has  taken,  and 
Wcbbv.  Powcfs,  2  Woodb.  &  M.  (U.  S.)  subjects  it  to  such  rcvi>ion  and  correc- 
497.  tion,  as  to  produce  an  original  result;  pro- 

To  asccrtair*  whether  the  copying  from  a  vided,  that  he  does  not  deny  the  ii>e  made 

cop^righied  work  an^uutvt:^  to  piracy  or  to  of  such  preceding  works,  ancf  the  alterations 

"fair   uie,"  the  court   lo<jks  at  the  value  are  not  merely  colorable.    Copinger*s  Law 

more  than  at  the  quantity  taken.     Farmer  of  Copyright,  91 ;    Farmers.  Calvert  Lilh. 

V.  Calvert  Lith-  Kngr.  &  hUyi  Publ.  Co.,  I  Engr.  &  Map  Publ.  Co,  I    Fiipp.  (U.  S.) 

FHpp.  (U.  S.)  228;  Gray  v.  Kustjell,  i  Story  228.  See  also  Hanks  z^.McDivitt,  i3lilatchf. 

(U.SO.  lu  (U.S.)  163. 

No   man   is  entitled  to  avail  himself  of  The  law  of  copyricht  only  requires  a  sub- 

the   previous  labors  of    another,  for  the  sequent  compiler  of  a  directory  to  do  for 

purpo&e  of  conveying   to  the  public  the  himself  that  which  the  fir>t  compiler  has 

same  information,  even   though    he    may  done.    Where  the  commercial  value  of  two 

append    additiunat    inFormation    to    that  society  directories  depends  upon  the  judg- 

aireadv    published.     Lawrence  v.  Dana,  4  ment  of  the  authors   in   the  selection  of 

Cliff.  (U.  S.)  I  ;  Wheaton  T.  Peters,  8  Pet.  names  of  persons  of  a  certain  social  stand- 

(U.  S,}  591 ;  Scott  rr,  Sianford,  L.  R  3  Eq.  ing,  each  directory  is  original  to  the  extent 

724-  Gray  t'  Russell^  1  Story  (U.  S.),  ii.  that  the  selection  is  original.    Where  the 

Mere  honest  intention  on  the  part  of  the  compiler  of  such  directory  uses  a  previous 

one  who  infrinf>ea  on  a  copyright  will  be  directory  of  the  same  character,  to  save 

no  cxcLi?^e,  as  the  conrrs  can  look  onlv  at  himself  the  trouble  of  making  an  independ- 

the  re^iiU,  and  he  mikst  be  presumed  to  ent  selection  of  the  persons  listed,  though 

intend  all  th.a  the  publkatSon  of  his  work  only  to  a  very  limited  extent,  he  infringes 

effects.     But  evidence  of  inimcent  intention  the  first  compiler's  copyright;  but  he  may 

may  have  a  bearing  upon  the  question  of  use  the  first  compiler's  book  for  the  pur- 

"  fair  u*e*'' and  where  it  appeared  that  the  pose  of  verifying  the  orth«igraphy  of  the 

am^tunt  taken  was  small,  it  w^juld  doubtless  names,  or  the  correctness  of  the  aadresses, 

have  some    pmbative  force  in  a  court  of  of  the  persons  selected.    List  Publ.  Co.  v. 

equity  in  (Teiermining  whether  an  applica-  Keller,  30  Fed.  Rep.  772. 

tion  for  ^i  in juncti* Ml  should  be  granted  or  A  publisher  of  a  copyrighted  series  of 

refused.     It  tan.  houever,  ni>t  be  admitted  maps  of  the  dty  of  New  York  has  no  cx- 

that  it  is  a  Ic^al  defence  where  it  appears  elusive  right  to  the  arbitrary  signs  used  on 

that  the  parly  setting  it  up  has  invaded  a  his  maps  so  as  to  prevent  others  to  use  the 

copyright.      Lawrence    t\    Dana,  4    Cliff,  same  signn  on  a  series  of  maps  for  Phila- 

(U   S.J  1;  Reed  V.  HiiUidav,  19  Fed.  Rep.  delphia.    Ferris  z/.  Hexamer, 9  Otto  (U.  S.), 

3Z5;  Webb   V,  Powers,   2    Woodb.  &    M.  674. 
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9,  lujimctiiiiis.  —  {^  Temporary^  —  Whenever,  in  the  opinion  of 
the  court,  the  circumstances  of  the  case  require  it,  they  will  grant 
an  injunction,  either  temporary  while  awaiting  a  final  decision,  or 
permanent  when  the  infringement  on  the  copyright  has  been 
proved* 

Theft  is  Toothing  improper  in  an  abridg*       Upon  an  application  for  an  injunction  to 
menL    I£  the  Icadine  design  iji  truly  to    restrain  infnngemcf^t,  it  is  not  necci^ar^ 
cheapen  tlic  price,  and  th^LC  by    to  show  that  the  ptralical  work  is  a  subslJ- 


Reed  i^.  HolJiday,  19 


abridge  STidd 

menial  lahof  is  faithrully  tloiiej  It   is   no  ture  for  the  originals 

ground  for  pniaecution  by  the  owner  of  a  Ted.  Kep.  335. 
copyright  of  the  principal  work.     But  it  ia        Where  the  author  of  Certain  Copyrighted 

othcntise  \i    the    abndgtnent    or  similar  articles  h.id  allowed  them  to  be  published 

work  be  cntnraNc  and  a  mere  substitute,  in  an  encyclo|i^dia  published  in  a  foreign 

Webb  P-  Powers,  2  Woodb.  h  M.  (U*  S.)  country,  I  he  court  refused  to  grant  a  tcm- 

497;  Fulsom  t^Mar^h,  2  Story  (U.  S*),  100;  poraryinjunction  interfering  with  a  reprint 

uwrtTicet'*  Dana,  4  Cliff.  (U*i4.>  i ;  Story  in  the  United  Slates  of  a  volume  of  this 

V,  Hokomhe,    4    Mclean    (U.   SOi  3091  encyclopaedia  contaiuing  the   cnpy righted 

Grwnep,  Uishop,  i  Cliff.  (U.  S.)  iSfi^  articles,    Scribncr  v,  Sioddart,  19  Am.  L. 

Drone,  in  hid  wotk  on  Copyright,  holds  a  Keg,  N.  S,  433, 


difTercDt  view>    See  hia  reasoning,  pp.  434 
it  \tq. 

K  translation  of  a  copyrighted  work  is 
tH)  infiingeroent  of  the  copyright  unless  the 
fight  of  M^nslation  and  dramatisation  ha^ 
wen  reserved  by  the  author.  St  owe  ^\ 
Thomas,  2  Wall.  Jr.  (U.  S.J  547;  Reade  t. 
C\  k  N.  S.  775-  ir  C\  K. 
■     R.  9  Q.  U. 


CoTKjue&t,  o 

N.S,479i  Th^oIc  7.'.  Young:,  L. 


^\  CtiHtta^  Drone  on  Copvrighti  44  5  f/  seq 
L  Where  the  jplaintjff  nas  made  out  a 
phmafdcu  ca^  in  regard  to  hSa  right  of 
property  to  the  copyright  and  the  inlrin^e- 
!D«it,  the  ccmrt  will  grant  a  temporary  in- 
janctiotL    Shook  r\  Rankin, 6  Kisa.  (U*  S.) 


It  is  not  necessary  that  a  case  should  be 
decided  in  a  court  of  law  before  an  injunc- 
tion cai>  be  issued P  Lt^rt^'^tit^  y^  in  Far- 
mer T\  Calvert  hitb.  Engr.it  Map,  Publ,  Co., 
r  Fiipp,  (U.  S.)  22S,  said,  '*It  is  now  well 
settled  that  both  the  right  «nd  the  infringe- 
ment mny  be  set  up  and  adjudicated  in  a 
court  of  equity  without  h^vin^  first  been 
deiurmined  at  law,"  citing  I'hilhpa  on  Pat. 


Ch,  20-54;  If^ll"  on  Injp  jgr,  393  j  z  Story, 
Eq.  Jor,  246^243;  Stevens  v.  Gladding,  17 
ILjw.  {U.  SJ  447;  Moite  tk  Bennett,  3 
Fish.  Pat.  Ca^,  642  ;  Ogle  v.  Edge,  4  Wash. 
{U.S.)sSd. 

If  infringement  of  a  copyright  is  shown , 
477,  l*anks  v,  McDivitt,  i3Blalchf*  (U.  S.}  the  coort  will  grant  a  temporary  injunction 
i?Oi  Little  If.  Gould,  2  Blatchf.  (U^  S.|  withoot  proof  of  actual  damage^  Reed  2^. 
165,185;  Reed  r/.  Holiday,  19  Fed.  Rep.  HoUitlay,  19  Fed.  Rep.  325, 
3:51  ^cribner  f.  Stoddart,  19  Am.  L.  Krg.  A  prayer  for  an  injunction  does  not  pre- 
N^  S*4j3i  Lodge  t.  Sto<klart,  9  Kep.  137  ;  elude  plaintiff  also  to  ask  for  the  statutory 
VitT-pomv.  Koivle,  2  Woodb.  &  M.  (U.  S  j  penalties  and  foTfeiturc^.  Fai-nier  v.  Cal- 
vert Liih*  Engr,  Hl  Map  Publ.  Co.,  i  FHpp, 
(U,S,)228. 

An  injunction  to  prevent  infringement  of 
a  copv  right  may  be  granted,  although  a 
^fii  tttffi  action  for  the  penalty  allowed  by 
]  a  w  i  3  pen  d  i  ng .   Schuraache  r  v.  Sch wcncke, 


:3j  Atwill  V.  Fcrrett,z  Hlatchf.  lU,  S  )  39, 
If  ibere  appears  a  reasonabie  doubt  ^s 
to  (he  plaintiffs  right,  the  court  will  re- 
funr  tbe  injunction,  and  require  him  to 
trybiatide  at  law.  Miller  v,  McElroy,  1 
Am.  L  keg*  O,  S.  198  j  O^le  v^  Edge,  4 


VVish.  (U.  ^.  C,  C. )  ^4  ;  Ewer  v.  Coxe,  4  25  Fed,  Rep,  466, 

Wash.  (U.  S.)  487 ;  Parkinson  a/.  Laselle,  v\  court  of  equity  will  not  grant  a  pre- 

3  SiTfyer  {U.  S  ),  330.   Or  where  there  Ls  a  liminary  injunction  where  it   appears  that 

dntibt  as  to  the  Uifringeracnt,     Ulunt  v.  the  injury  t<i  plaintiff  will  be  much  less  if 

Patten,  z  Paine  (U.  S.J,  397*  refused  than    the  injury  to   defendant   if 

{Jn  a  motiun  for  a  preliminary  injunction  granted.    Lodpe  ir,  S[ijddart,  9  Rep.  137; 

tore-train  an  infrinpement  of  a  ci'pyri^ht,  19    Am.    1^    Keg.   433;    Spouiswoode   7. 

when pbfn tiff  hasihf^wn  a  copyright  of  a  Clarke,  2  Philliijs,  157, 

hoot,  and  a  c^^py  of  a  book  baving  the  Where  a  temporary  injunction  is  refused, 

atncHife,  atid  his  shown  that  defendant  is  the  Cuurt  mav  compel  defendant  to  ketp 

publiaiiing  a  bujk  containing  extracti  from  an  account  ot   all  sales  and   profits  whik 

]t»but  his  failed  to  show  that  the  cnpv  awaiting  a  final  hearing.    Blank  z^  Maxiu- . 

shown  is  a  copy  of  the  book  copvrightecf,  facturing  Co.,  3  Wall.  Jr.  (U.  S.)  196. 

and  defendant  denies  that  it  is,  helTU  that  Where  a  bill  for  the  infringement  of  a 

thtrE  b  nf>  ground  for  a  preliminary  injnnc-  copyright  stated  that  the  cr)p>  right  claimed 
tJcrn.  Humphrey's  lEnmoeopathic  Medi-^  to  have  been  infringed  had  been  assigned 
cine  Co.  f7,  Armstrong,  30  Fed.  Kep.  66.      *  to  the  complainant  by  the  defendant^  and 
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{J})  Permancui  lujunction, — After  the  final  hearing,  when  the 
court  is  satisfied  that  the  copyright  was  infringed  upon,  a  perma- 
nent injunction  will  be  granted  preventing  further  infringement. 
But  in  cases  of  doubt  such  injunction  will  be  refused.^ 

(l)  Accoiint  of  Profits.  —  Incident  to  an  injunction  is  generally 
an  order  of  the  court,  requiring  defendant  to  give  an  account  of 
his  profits  on  the 'pirated  work,  and  to  turn  such  profits  over  to 
the  cotirt  for  the  benefit  of  the  plaintiff.^ 


charged  the  defendant  with  having  infringed 
said  cupvrrght  by  the  publication  of  a  book 
therein  acscribfd,  and  in  the  prayer  asked 
for  a  preUminary  injunction, an  accounting, 
etc.,  and  where  affidavits  were  filed  against 
the  iiijunctioo,  which  tended  to  prove  that 
the  contract  which  complainnnt  claimed 
had  operated  as  an  as<i;^nment  of  said  copy- 
right hid  nt.it  b^en  intended  to  so  operate; 
that  the  agrecmcnttp  therein,  to  be  per- 
formed by  cum  plain  ant,  had  not  been  per- 
formi^d  by  hrn:i  j  that  said  contract  had 
been  abrogated  before  the  book  complained 
of  had  Ixcn  published  ;  and  that  the  pub- 
lication of  said  book  bad  not  infringed  said 
copyright, ^y^f' A/,  that  an  injunction  sim- 
piidter  sliouM  be  rel'irsed,  but  that  defend- 
ant should  be  required  to  give  a  bond  to 
answer  to  any  damages  that  might  be  ad- 
jndged  against  him  in  the  case,  and  that  he 
should  be  requTred  lo  preserve  an  account 
of  all  the  copies  of  said  book  which  he 
had  disposed  of,  and  keep  an  account  of 
all  of  said  books  winch  he  mi&^ht  thereafter 
dispose  of.  Hubbard  v.  Thompson,  14 
Fed.  Rep.  6S9. 

The  owner  of  an  opera  that  has  not  been 
copyrighted  may  obtain  an  injunction,  on 
giving  proper  security,  to  prevent  its  pre- 
sent a  I  x  on  by  a  n  n  nau  I  h  0  r  ized  party.  When 
the  owner  of  an  uncopyrighted  opera  files 
a  bill  to  restrain  the  unauthorized  presen- 
tation thereof,  and  an  order  to  show  cause 
wh  V  I  he  injiinct  ion  should  not  issue  is  made, 
and  no  cause  to  the  contrary  having  been 
iihown,  an  in|unciion  is  granted  on  condi- 
tion that  a  bund  for  ^10^000  be  gwen,  and 
the  bond  offered  is  not  accepted  by  the 
court,  and  the  injunction  dissolvea,  on 
defendant's  executing  an  indemnity  bond, 
a  nioiion  to  set  aside  the  order  dissolving 
the  injunction  may  be  granted,  when  com- 
plainant offers  to  deposit  in  court  as  secu- 
rity a  certified  check  for  the  amount  of  the 
required  bond,  or  tint  amount  in  coin, 
Goldmark  v,  Krclinp,  ^5  Fed,  Rep.  349. 

aitnfttioii  of  Parties  to  be  considered.— 
Appiicatton  wa?  made  by  the  plaintiff  for 
an  Older  pffuk/tfe  Iitt\  restraining  the  de- 
fendant from  circulating  a  guide-book  con- 
taining inalter  infrinj^ing  upon  the  copy- 
right of  plaintiff.  I^fld^  that  the  (question 
of  the  damage  that  might  be  sustained  by 
the  defendant  upon  granting  the  order,  as 
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compared  with  that  to  the  plaintiff  by  deny- 
ing it,  and  the  financial  ability  of  the 
defendant  to  respond  to  any  damac^es  as- 
sessed against  him,  and  the  fact  that  there 
was  no  intent  on  the  part  of  the  defendant 
to  appropriate  the  property  of  the  plaintiff, 
and  that  it  was  done  without  the  knowledge 
of  the  defendant  by  one  eraph>yed  to  com- 
pile the  work,  —  are  all  considerations 
which  it  is  pn>per  for  the  court  to  weigh 
in  determining  the  question  of  grantinjj  or 
denying  the  application.  Hanson  v,  Jaccard 
Jewelry  Co  ,  32  Fed.  Rep.  202. 

1.  Jolliez;.  Taques,  I  Blatchf.  (U.S.) 618; 
Folsom  V,  Nlarsh,  2  Story  (U.  S.),  100; 
Story  V,  Holcombe,  4  McLean  ( U.  S.),  306 ; 
Greene  v.  Bishop,  I  Cliff.  (U.  S  )  186; 
Daly  V,  Palmer,  6  Blatchf.  (U.  S  )  256; 
Lawrence  v,  Dana,  4  Cliff.  (U,  b.)  l  j  Mur- 
ray V*  Bogue,  I  Drew,  353. 

An  injunction  may  be  granted  even  when 
the  merits  of  the  case  should  not  justify  an 
action  for  penalties  and  forfeitures.  Col- 
burn  V,  Simms,  2  Hare,  558. 

Where  the  injury  is  slight,  or  the  grant- 
ing of  an  injunction  would  do  injustice  to 
defendant,  the  injunction  may  be  refused, 
and  the  complainant  left  to  his  remedies 
at  common  law.  Webb  v.  Powers,  2 
Woodb.  &  M.  497;  Greene  v.  Bishop,  i 
Cliff.  (U.  S.)  186. 

The  injunction  need  not  cover  the  whole 
publication.  It  may  prevent  a  further  puh^ 
iication  of  only  the  pirated  part.  Greene 
V,  Bishop,  I  Cliff.  (U.  S.)  203. 

Where  the  pirated  parts  cannot  be  sep- 
arated from  the  original,  the  whole  publica- 
tion will  be  prohibited.  Lawrence  v.  Dana, 
4  Cliff.  (U.  S.)  I, 

2.  No  accounting  as  incident  to  an  in- 
junction can  be  granted  unless  asked  for, 
either  in  a  prayer  for  an  accounting,  or  in 
a  prayer  for  general  relief.  Stephens  v. 
Cady,  2  Curt.  (U.  S.)  200;  Stevens  v,  Glad- 
dinps,  17  How.  (U.  S.)  447, 

Commissions  received  by  a  bookseller 
for  the  sale  of  a  pirated  book  are  profits^ 
and  must  be  accounted  for  to  the  owner  of 
the  copyright,  Stevens  v.  Gladding,  a 
Curt.  (U.S)  608. 

A  publisher  who,  having  published  and 
sold  books  in  violation  of  the  rights  of  the 
owner  of  the  copyright,  purchases  such 
books,  and  re*sells  them,  may  be  charged 


'f^^ 


^^ 


CORAL— CORD. 


Definition. 


COML— See  Cameo, 

CO&B.  —  A  measure  of  wood  or  bark,  containing  one  hundred 
and  twenty-eight  cubic  feet,  being  the  quantity  contained  in  a  pile 


with  (h^  profit  realized  from  the  second 
?ales,  in  addition  to  that  realized  ivtm\  the 
first  safes.  Myers  t^  Callaghiin,  24  Fed. 
Kep.  6  j6t 

M*  oirned  the  copyright  of  vols,  39  to 
46  of  the  Illinois  Reports,  and  the  State 
reporter  the  copyright  for  the  later  volumes. 
C,  Vfbo Dwned  the  copyright  of  vols,  t  to 
31  indusive,  re- published  and  sold  vols. 
j9  ta  46,  in  violation  of  the  tTghts  of  M-, 
11  full  seE-s  made  up  of  the  volumes  owned 
by  him,  the  infringing  volumes,  and  vol- 
umes purchased  from  the  reporter.  HeU^ 
thil  the  selling-price  of  the  itifrjnginif  vol- 
umes might  be  determined  with  sufficient 
accuracy  by  deducting  from  the  amount 
rrceiv'ea  fur  a  fuU  set  of  reports  the  amount 
paid  for  the  volumes  purch^ised  from  the 
Stale  I  e porter,  and  then  d  ividing  the  balance 
by  4^1  Myers  xk  C  a  Hag  h  an,  24  Fed*  Kep* 
636. 

Where  the  infringer  has  not  been  required 
Iry  the  decret;  of  the  court  to  surrender  the 
unsold  infringing  volumes,  but  has  bee  it 
restrained  from  selling  them,  and  has  re- 
! lined  them  in  hia  possession,  he  cannot  be 
\xcdited  for  the  cost  of  the^e  volumes  in 
itrder  to  determine  the  promts  of  thoi^ 
j^jreaay  sold- 

Neicher  the  amount  [vaid  by  an  infringer 
for edittng  the  infringing  volumes,  nor  the 
cost  of  stereotyping,  will  be  allow'ed  as  an 
Item  of  ex  pensc  in  produci  ng  them.  Myers 
V.  Caltaghan,  24  Fed.  Rep,  OjG. 

When  the  infringer^  are  partners,  and 
under  the  partnership  agreement  each 
meuibcT  is  entitled  to  draiv  out  of  the  busi- 
nesipfor  his  personal  expenses  and  support, 
:i  specific  sum  per  annum,  the  amounis  so 
drawn  out  by  the  respective  partners  cannot 
be  h^clnded  as  [>art  of  the  general  expenses 
of  the  firm  in  conducting  its  business  J  n  order 
to  arrive  at  the  percentage  of  iioch  expenses. 
Myers  IT.  Callaghan,  24  Fed*  Rep.  636^ 

While  a  coijrt  will  not  presume  that  all 
the  money  received  by  a  piratical  publisher 
on  the  sale  of  hts  books  is  profit,  stiEl,  as 
the  proof  as  to  the  cost  of  producing  tive 
T^ork  b  wholly  in  the  control  of  the  defend- 
iEitj  the  complainant  makes  a  primit  fi^^U 
case  of  right  to  recover  by  showing  the 
^Iling'Price  and  the  usual  manufacturers' 
cot*  Myers  v.  Callaghan,  :;4  Fed.  Rep» 
&36L 

VSThcre  two  parties  own  a  copyright  Jn 
^■►mtnon,  and  one  of  them,  on  bis  own  ex- 
pense, prints,  pubLi^heii,  and  sell^  the  book, 
ae  need  not  account  to  his  co*ovvner  for 
profits  unless  required  by  an  express 
agreement.     Carter  r.  Bailey,  64  Me.  458, 


If  the  owner  of  the  copyright  wishes  to 
seli  the  published  work  directly^  and  otdy 
to  individual  sotMcriber^,  the  statute  pro- 
tects him  from  interference  by  other  dealers 
who  offer  surreptitiously-olitained  copies  of 
the  genuine  work  without  his  consent,  unless 
there  be  somethmji  In  the  circumsianccs  of 
the  particular  case  to  estop  him  from  re- 
lying on  the  privileges  of  his  monopoly. 
The  defendant  procured  genuinely-printed 
copies  of  Ulaine's  *'T^veniy  Years  of  Con- 
gress,''ihe  copyright  *if  »hich  belonged  to 
the  plarntiff,  who  sold  the  work  only  by 
subscription  to  single  buyers,  from  a  dealer 
who  had  obtained  them  by  purchase  of  an 
agent  of  the  plaintiff,  to  whom  thev  had 
bet  n  sent  for  delivery  to  such  subscribers, 
but  wit  hi  mt  the  knowledge  or  consent  of 
plaintiff,  and  against  its  in^itruclion^  to  the 
ajrent,  and  in  violation  of  his  agreement 
with  the  plaintiff  not  to  disobey  Jt>  Instruc- 
tions in  ih^t  le^pect  and  of  bis  bond  to  that 
effect,  of  which  fraudulent  conduct  the 
defendant  hiid  no  notice;  but  he  abstained 
from  making  any  inquiry  into  the  circum- 
stances of  the  dealer's  po.sseti^ion  and  right 
to  sell,  well  knowing  that  the  p];iintiff 
owned  the  copyright,  and  refused  to  sell 
othe rwi se  than  by  s u b scr i p tion.  Hdii^  t h at 
he  woufd  be  enjoined  from  selling  these 
copies,  and  to  accuunt  for  the  f.rofttsj  that 
the  above-st;Ued  ciTCunL>tdnces  required 
that  he  should  have  made  inquiry,  and  that 
the  failure  to  make  such  inquiry  was  equiva- 
lent to  notice  of  the  facts;  but  that  the 
court  bad  no  power  to  enjoin  the  defendant 
from  future  dealin^j  in  the  work  without  the 
consent  of  the  plain tiff^  or  from  any  future 
interference  with  the  trade  of  plaint ifTs 
agent  in  the  city  where  defendant  resided, 
if  the  owner  of  the  copyright  undertake,  by 
contract,  to  attach  conditions  of  restriction 
to  his  s;i!e  of  copies  of  the  work,  as,  if  he 
sells  to  canvassers  upon  rigreement  that  they 
shall  sell  only  by  siiliscrip tion,  he  must  relv 
solely  on  the  ordinary  remedies  for  a  breaca 
of  that  agreement,  and  it  is  not  within  the 
protection  of  the  copyright  act.  But  it  is 
otherwise  if  he  sells  the  copies  directly  to 
subscribers  tbrougt*  agents  having  no  own- 
ership of  the  co()ies  sold,  as  in  this  ca^e. 
The  incidental  protection  of  the  statute 
belongs  only  to  tne  owner  of  the  copyright 
or  some  part  of  it,  and  cannot  be  transferred 
by  him.  to  mere  owners  of  the  copies  havitig 
no  interest  in  the  ownership  of  the  copy- 
right. Henry  Bill  Pubh  Co.  v.  Smythe,  27 
Fed.  Rep.  914,  See  Clemens  v.  Estes,  21 
Fed.  Rep.  S99. 
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Definition. 


CORN— CORNER, 


SofinitioB. 


eight  feet  long,  four  feet  broad,  and  four  feet  high.  Such  a  pile  is 
called  a  cordT 

COBH,  —  In  England,  corn  is  a  comprehensive  or  general  term 
including  all  kinds  of  grain.*  In  America  its  meaning  is  limited 
to  maize  or  Indian  corn.^ 

COENEE.  —  An  angle  made  by  two  boundary  lines  at  the  point 
of  inters(^ction.* 

A  combination  of  capitalists  for  the  purpose  of  holding  or  con- 
trolling the  great  bulk  of  any  article  in  the  market,  or  which  may 

1*  Houv.  L.  D. ;  Kennedy  v.  O.  &  S.  R.  R.  in  an  indictment.     It  sufficiently  indicates 

Co.,  67  Barb   (N.  y.)  169.    A  cord  is  de-  that  the  property  was  personal,  and  not 

fined  by  si^tntutc  in  several  of  the  States  to  real.     State  v.  Parker,  34  Ark.  158. 

consist  oE  a  quantity  equal  to  a  pile  eight  2.  R.  &  L.  L.  D. ;  Bouv.  L.  t).;  Park  on 

feet  in  length*  four  feet  in  width,  and  four  Ins.  112;  i   Parsons  on  Mar  Ins.  627,  n.  2. 

feet  in  height.     Mass.  Gen.  Sts.  (1882)  c.  In  the  memorandum  clause  of  a  policy  of 

^T  I  7j;  ^-  ^^^'  Rev.  Sts.  (1883)  §  3049;  insurance,  com  was  held  to  include  i)ease 

R-  l.  Pub.  Sts,  {1S32)  c,  128,  §  1;  Vt.  Rev.  and  beans.     Mason  v.  Skurray,  Park  on 

Laws  (iSj^oj,  g  3711;  Va.  Code  (1873),  c.  Ins.  112.   Malt  also  comes  within  the  desig- 

Jxxxviii^^S,   Or  of  one  hundred  and  twenty-  nation   as   being  com  in  a  manufactured 

eight  cubic  feet.      Ohio  Rev.  Sts.  (188^)  state.     Moody  r.  Surridge,  2  Esp.  633.    But 

§  ^\^\\  Va.  Code  (1873),  c.  Ixxxviii.  §8.  rice  does  not.     Scott  z^.  Bourdillion,  2  B.  & 

provision  is  made  in  these  statutes  that  the  P.  (N.  R.)  213. 

wood  shall  be  well  stowed  and  packed;  and  8.  i  Parsons  on  Mar.  Ins.  627,  n.  2;  Comm. 

the  mea'iurcmenE  in  Massachusetts,  Rhode  t'.  Pine,  2  Pa    L   J.  Rep.  154.    The  word 

Island,  and  Vermont  includes  one-half  of  "corn,"  referring  to  graiq,  as  used  in  this 

the  kei  f.  country,  ordinarily  means  Indian  corn,  and 

A  declaration  for  the  sale  and  delivery  not  the  cereal  grains  generally,  unless  the 

of  a  certaiu  num]>er  of  cords  of  wood  must  meaning  is  enlarged  by  the  circumstances 

bs  interpreted  as  meaning  cords  such  as  of  its  employment.    Thus,  a  representation 

the  statute  defines,  and  is  not  supported  by  that  a  mill  was  capable  of  grinding  forty 

proof  of  a  s(K.*cial  agreement  that  a  less  bushels  of  corn  per  hour,  is  not  shown  to 

quantity  sIiojUI  be  delivered  and  accepted  be  untrue   by  proof  that   it  would  grind 

as  a  cord  under  the  contract.     Colton  v.  only  fifteen  bushels  of  mixed  corn  and  oats 

Kinp,  2  Allen  fMass.),  317.     And  in  Ken-  per  hour.   Kerrick  v.  Van  Dusen,  32  Minn, 

nedy  v.  O.  &  S    K.  R.  Co.,  67  Barb.  (N.  V.)  317.     In   a  larceny  act  "corn"  cYoes   not 

169,  it  was  s\m\^  "  When  a  contract  is  made  mean  a  cereal,  or  wheat,  or  barley,  or  oats, 

for  the  purchase  and  sale  of  a  given  num-  but    Indian   maize,  that   having   been    the 

btr  rjf  cords  of  wood,  the  vendor  is  lx)und  principal  brcadstufjf  here.   Sullivan  ?'.  State, 

to  deliver,  .im\  the  vendee   is   entitled  to  53  Ala.  474. 

receive,  one  hundred  and  twenty-eight  cubic  In  the  same  act,  "outstanding  crop  of 

feet  fur  each  cord  of  wood  so  contracted  com  "means  the  crop  in  the  field,  not  gath- 

for/'     It   vviis  accordingly  AcM,   that   the  ered  thence  and  housed,  without  reference 

purchaser,  tlRnii^h  informed  that  the  wood  to  its  state  :  it  is  not  confined  to  that  which 

was  but  ihrcc  feet  long,  was  not  lx)und  to  remains  beyond  the  proi>er  time  for  hous- 

accept  a  pUe  of  such  eight  feet  long  by  ing,  or  to  matured  corn  in  a  condition  to 

four  feel  hi^h  as  a  cord,  in  the  absence  of  be  housed.     Sullivan  v.  State,  53  Ala.  474. 

a  special  coiuract  10  do  so,  or  a  well-known  A  bequest  of  "corn,  fodder,  meat,  and 

cu.stoni  or  usai»c  which  recognizes  such  a  other  provisions  on   hand,"  includes  wine 

pile  as  a  cmd.  and  brandv,  which  the  testator  had  laid  in 

Under  the  section  of  the  Virginia  Code,  and  provided  for  his  own  use.     Mooney  v. 
died  above,  tlie  siatutory  standard  is  to  Evans,  6  I  red.  (N.  Car.)  Eq.  363. 
prevail,  "any  usage,  by-law,  or  ordinance  4.  R.  &  L.  L.  D.     A  conveyance  of  a 
of  any  corporailon,  railroad,  or  other  com-  certain  amount  of  land  lying  in  the  south- 
pan  v  to  the  conirary  notwithstanding."  west  corner  of  a  certain  section,  describes 

The  Nale  of  a  part  of  a  cord  of  wood  is  the  general  position  of  the  land  with  suf- 

not  a  sale  'Mn'  the   cord"  within   an   act  ficient  certainty.     The  "corner  is   a  base 

providing   a   iie:iiaUy  for  such,  unless  the  point  from  which  two  sides  of  the   land 

wood  IS  measurt^td  bv  the  appointed  meas-  conveyed  shall  extend  an  equal  distance. 

urer.     Pray  ?'.  Hurliank,  12  N.  H.  267.  so  as  to  include  by  parallel  lines  the  quan- 

^*  Twenty-five  cords  of  wood"  is  a  suffi-  tity  conveyed."    Lessee  of  Walsh  v.  Ringer, 

dent  description  uf  the  subject  of  a  larceny  2  Ohio,  233- 
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Bifiidtim, 


CORONER. 


Different  Kindi. 


be  brought  into  the  market,  ia  order  to  prevent  competition,  and 
advance  the  price.  ^     (See  Conspikacy.) 

00BO9BB.  —  See  Officers  of  Municipahties. 


Dc&iitioa,  171. 

Different  Kinds  at  Common  Law^ 

[a)  Vtrhtta  Officii^  J7I. 
\h)  Viwtutt  Carta^  I7I. 
(f J  Virtute  EUcthnh,  IJZ, 
Qualification  and  Remuneration  in 

England,  172. 
[a)  Qitti/ffiratwrt^  tJZ. 
\^]  fiemiiNtratictt^  173. 
The  Ofi&ce  in  AmcncAf  173. 


5.  Powers  and  Duties  generally,  174^ 

6.  Rights  and  Lriabilitles,  175. 
[it]  Duration  0/  0^€€^  175. 
(^1  Rights,  175. 

(f)  Liiihiiitiff^  I75^ 

7.  Coroner's  Court,  T76. 
{a)  yury\  176. 

8.  The  Inquisition,  177. 

9.  Proceedings  upon  Inquest,  179. 
10,  Coroner  as  Sheriff,  tSi, 

It*  FceSf  Hjtpenses,  and  Salary,  iSj, 


L  Definition,  —  Coroner  or  coronator,  a  very  ancient  officer  at 
the  common  law,  so  called  because  he  had  principally  to  do  with 
the  pleas  of  the  crown^  or  such  wherein  the  kin^  was  immediately 
concerned,* 

2l  Bifierent  Kinds  of  Cojronera  at  Common  Law.  —  {a)  Virtute 
Oj^iL  —  Under  this  head  come  the  lord  chief  justice  and  puisne 
justices  of  the  King's  Bench^  who  are  supreme  and  sovereign 
coroners  respectively.* 

(S)  Virtute  Cart^  sive  Cotnmisswnis.  —  Coroners  within  par* 
ticular  Hberties  and  franchises,  over  which  the  lords  or  heads  of 
corporations  are  empowered  to  act  themselves,  or  to  create  their 
own  coroners,  are  so  called  because  they  exist  by  charter  commis- 
sion or  privilege.* 


1.  Rapalje  &  Lawrence's  La^v  Diet,  And 
*ct  also  Simpson  v.  Sh^w,  loi  Moss,  145 ; 
Mont*  Run  Coal  Co.  v.  Barclay  Coal  Co. 
6S  Pa  Sl  1S7 ;  Carson  on  Crim,  Conspira- 
cie^  iSo;  4  Rla-  Com.  15S, 

3.  I  Black  Com,  346;  Z  In$t.  31 ;  4  Inst* 
t]\  I  Wharton's  Law  Dictionary,  Jervia  on 
Coroners^  1, 

SiHfflry, — At  different  periods  in  Eng- 
lish, history  the  coroner  baa  borne  different 
name»,  lie  was  first  called  sen^iftts  re^iM 
(■itc  Umfrev.  I#ey.  Cor.  XX.) ;  and  in  the 
reign  of  Henry  If*  ci^^i^imriuj  (see  Wil kins' 
Leg.  Ang.  Sajt*  337)-  By  the  time  of  Rich* 
ard  K  he  was  known  as  en^ft^s  placitQrum 
iffrifoa  {^^  VVilk»ns»  346) ;  in  Magn^i  Carta, 
and  aiib$ef^uenC  sulute&r  he  i:^  styled  coro* 
njtor  h^  Scotland  he  is  called  crowner, 
which  h  2\^i3  a  vulgar  Engiish  appellation 
(«e  Jenris  on  Coroners,  p*  2).  So  indent 
it  hi*  office,  th;^C  the  origin  rs  lo^it  in  antiq- 
uity* Some  writers  have  ranked  it  coeval 
wifti  the  sheriff  (see  Mirror,  c*  i^  s.  ^},  but 
CTOinent  authority  have  doubted  this  (sre 
Ike.  nn  Gov,  66,  and  6  \m.  Abr.  242). 
Coke  declares  tbe  sheriff  to  antedate  the 
division  of  England  into  counties  by  Al- 
fred* and  to  have  c?sisted  in  the  time  of  the 
Ramans  as  an  officer  of  the  consul  (see 
Coke  on  Littleton,  168,  a. J.     The  coroner, 
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however,  certainly  existed  in  the  ttitie  ot 
Alfred,  for  that  king  put  to  death  a  judj^e 
who  had  sentenced  a  party  upon  the  coro- 
ner ^s  record,  wit  hunt  allowing  the  prisoner 
to  iravcr^^c  (f^ce  Bac.  on  Government,  6). 
The  charter  of  King  Athdstan  to  the  moii. 
astcry  of  St.  John  de  Beverley,  granted  in 
95^,  also  mentions  the  coroner  (see  Dngd. 
fllonast.  T7I)* 

The  office,  as  at  present  const!  hi  ted*  was 
not  clearly  established  until  after  the  Nor^ 
man  Conqnest.  In  the  Cafiltula  of  Henry 
11. ,  and  in  those  of  the  reign  of  Richard  L, 
the  justices  were  enjoined  to  select  "three 
knights  and  one  clerk  in  each  county,"  who 
were  stvled  fitsftTt/fs  fttni forum  i^t^r^tne. 
C rabbis  Hist,  of  Eng.  I^aw,  c.  xL  iSjt, 

3.  4  Rep.  S7,  b,  4  Tnst.  73. 

4.  Mad.  Kxcheq.  287.  "  The  crown/' 
says  Sir  John  Jervis^  p.  5,  Jervis  on  Coro- 
ners, **may  clann  this  privilege  by  prescrij> 
tion,  but  no  subject  may  claim  it  otherwise 
than  !iy  gi^ant  from  the  crown."  Co.  IJt* 
1 J  4  a ;  2  I  lawk.  P.  C.  c.  9,  a,  1 1 ;  £>  Kep,  J9  b. 
The  Stat,  of  Edw.  I.,  5  c.  6,  confirming  to 
the  tountv  the  power  of  elect  imp:  coroncTs, 
and  aU  s^tibsequent  stututes  relating  to  the 
election  of  county  eoronerit,  expressly  e?t- 
empts  this  prhilc^e  frum  their  operatiini. 
Kxaniples  of  this  cliiss  nf  ciJtfjnLT  are  foutu.1 
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{c)  Virtute  Electionis.  —  Declaratory  of  the  common  law.  The 
statute  of  Edward  I.  (West  i)  c.  lO,  enacts,  "That  through  all 
shires  sufficient  men  shall  be  chosen  to  be  coroners  "  The  num- 
ber was  not  defined,  but  varied  by  usage,  there  being  in  some 
shires  six,  in  some  four,  in  some  two,  and  in  some  only  one.* 
The  number  not  being  limited,  the  lord  chancellor  may  at  discre- 
tion, upon  a  petition  of  freeholders  with  the  approbation  of  the 
justices,  issue  a  writ  for  the  election  of  one  or  more  additional 
coroners.*.  Besides  the  coroners  for  the  counties,  every  borongh 
having  a  separate  quarter  sessions  in  England  and  Wales,  is 
required  under  the  provisions  of  the  Municipal  Corporation 
Act  ^  to  appoint  a  fit  person,  etc.,  to  be  coroner.*  Coroners 
in  En*3:land  were  chosen  by  all  the  freeholders  of  the  county 
court  ^  for  life  or  good  behavior,  and  were  liable  to  be  removed 
for  cause  by  the  writ  de  corouatore  exonerando.  There  are  several 
causes  cited  as  good  grounds  for  removal,  such  as  being  of  unfit 
character,  not  having  sufficient  estate,  lying  in  prison  for  a  year, 
use  of  corrupt  influence  over  a  jury,  also  for  being  a  common 
merchant.  The  writ  issues  on  petition  of  freeholders,  and  must 
state  the  grounds  of  the  objection  to  the  coroner.® 

3.  Qualification  and  Eemnneration  in  England.  —  (d)  Qualification, 
—  In  the  earlier  days  the  coroner  must  needs  be  a  knight,  and 
have  means  enough  to  be  able  to  maintain  the  office  with  dignity, 
and  to  answer  for  any  fines  imposed  for  misbehavior ;  for  if  he 
had  not  enough  estate  to  meet  the  fine,  it  fell  upon  the  county 
as  a  punishment  for  electing  an  insufficient  officer.''  Blackstone 
complains  bitterly,  that  in  his  times  "the  office  of  coroner  had 


111  Mayor  of  London,  the  Coroner  of  the 
Cinque  Ports,  of  the  Dean  and  Chapter 
of  Westminster,  the  Bishop  of  Ely,  and 
Stonaries  of  Cornwall,  and  many  other  ex- 
clusive jurisdictions.    Jervis  on  Cor.  p.  4. 

Uji  the  more  curious  points  of  the  com- 
mon law,  as  applicable  to  coroners,  the 
reader  will  do  well  to  consult  the  excellent 
work  liy  Sir  John  Jervis,  on  coroners,  where 
the  dunes  of  coroners  of  The  Verf^ezwA  The 
Aiimiraiiy^kXQ.  well  set  forth.  The  subject  of 
coroners  is  also  treated  of  in  the  following 
volumes:  Gwynneon  Sheriffs  and  Coroners; 
Crocker  on  Sheriffs ;  Smith  on  Sheriffs. 

1.  1  Inst.  175;  V.  N.  H.  163;  Jervis  on 
*  or.  6;  2  Hale*s  Pleas  of  C.  55. 

2.  In  re  Coroner  of  Salop,  3  Swanst.  181. 

3.  [;4S£6  Will.  IV.  c.  76. 

4.  Uej^.  V.  Grimshaw,  10  Q.  B.  747. 

5.  1  HIk.  Com.  347. 

6.  Jervis  on  Cor.  p.  94 ;  S.  P.  C.  48;  2 
Insl.  132 ;  Ex  parte  I'arnell,  I  J.  &  W.  451. 

7.  "  At  sessions  ther  was  he  lord  and  sire. 

Ful  often  time  he  wa^i  knight  oi  the  shire. 

A  sherevc  haddc  he  ben,  and  a  countour. 
Was  no  wher  swichc  a  worthy  vavasour." 
Dficription  0/  the  FraukeUin.  —  Chaijcer. 

3  Edw.  I.  c.   ro  and  Statute  of  Merton 
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20,  Hen.  III.  c.  3,  which  assumes  that  all 
coroners  were  knights.  Later,  knighthood 
ceased  to  be  a  qualification ;  but  statute  14 
Kdw.  III.  St.  i,c.8,  ordains  "  that  no  coroner 
be  chosen  unless  he  have  land  in  fee  suffi- 
cient in  the  same  county  whereof  he  may  an- 
swer to  all  manner  of  people."  Sir  Edward 
Coke  (2  Inst.  174)  states  that  a  coroner 
should  have  five  qualities.  "  He  should  be 
frobus  homoy  le^ales  homo;  of  sufficient 
Knowledge  and  understanding ;  of  good  abil- 
ity and  power  to  execute  his  office  accord- 
ing to  his  knowledge;  and,  lastly,  of  dili- 
gence and  attendance  for  the  due  execution 
of  his  office.  And  this  for  three  purposes, 
—  I.  The  law  presumes  that  he  will  do  his 
duty,  and  not  offend  the  law,  at  least  for 
fear  of  punishment,  whereunto  his  jands 
and  goods  are  subject ;  2.  That  he  be  able 
to  answer  the  king  all  such  fines  and  duties 
as  belong  to  him,  and  to  discharge  the 
county  thereof;  3.  And  lastly,  that  he  may 
execute  his  office  without  oribery."  For 
the  office  of  coroner  of  a  borough  no  quali- 
fication by  estate,  residence,  or  otherwise  is 
required,  all  that  is  necessary  is,  that  he 
is  a  fit  person,  not  being  an  alderman  or 
councillor.     5  &  6  Will.  IV.  c.  76. 
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been  permitted  to  fall  into  low  and  indigent  hands  who  desired  to 
be  chosen  for  the  sake  of  the  perquisites."  ^ 

{b)  Remuneration  iu  England.  —  In  ancient  times  so  grt^at  was 
the  dignity  of  this  office,  that  it  was  never  j^nesumcd  that  coroncTS 
would  condescend  to  be  paid  for  their  servicL^s.^  LatL*r  oci,  bc^^in- 
ning  with  3  Hen.  VI L  c.  I,  §  4,  from  time  to  time  acts  were  passed 
entitlinij  coroners  to  certain  fees.^  The  growing  evils  and  incnn- 
venience  of  the  fee  system  constantly  felt,  were  finally  recognized, 
and  put  an  end  to  by  a  very  recent  statute,  which  provides  U\x 
making  the  coroner  a  salaried  officer* 

1  The  Of&ce  in  America.  —  The  office  of  coroner  was  brought 
to  America  by  the  colonists  along  with  the  institutions  of  the 
commoa  law,  and  may  be  said  to  exist  in  the  several  States  with 
all  common-law  incidents,  except  so  far  as  they  may  have  been 
modified  by  statute.*  Generally  speaking,  the  coronor  is  a  county 
officer,  although  in  some  States  they  are  elected  or  ap|X)inted  for 
districts  and  cities.  Coroners  virtnte  officii  and  virtute  carW  sive 
cammissianis  are  not  known  to  our  law.  Coroners  u\  the  United 
States  may  be  classed  under  the  head  of  coroners  viriute  ciectionis. 
Vacancies  are  filled  by  appointment  of  the  appoint  in;;  power  for 
city  or  county,  as  the  case  might  be  \  and,  as  county  officers,  vacan* 
cies  would  generally  be  filled  by  the  governor*  Before  he  enters 
upon  the  duties  of  his  office,  the  coroner  must  take  the  customary 
oath  prescribed  by  law."" 

The  qualifications  for  the  office  must  be  found  in  those  pre- 

L  Blkn  Com.  voL  L  347.  T.  So  far,  however,  as  the  rig^bts  of  third 

%  i  ML  Com.   347  \    1    Inst.    173,    176 ;  persons  and  ihc  pubHc  are  consented,  ht.<^ 

Sut.  Wesm.  ]«  c.  lo^  acta  as  uuuh  oriicet  are  vaHd,  aUhnugh  he 

1  See  Jervis  on  Coroners^  3d  etL75,  for  his  uot  ob<;ycd  the  statutory  rctjuiremeiit 

1  sketch  of  this  legislation,  aiul  taken  tlie  oath.     Pei>plc  t^  Uo^v^on,  t 

4*  ?3  Sc  Z4  Vicu  c*  116,  Dtnio  (N*  V.),  574- 

Promion  ts  ^]i*o  made  by  statute   for  Although  it  ni^y  be  a  misdemeanor  for 

eipcnscji  *A  inquest  and  fecsi  of  medical  a  coroner  ti>  eiUtr  upnn  or  1  perform   the 

»iinea«s.  Jervjs  on  Coroners^  3d  ed*  7S-SS.  duties  of  his  office  without  having  taken 

A.  The   pre*jent  defined   powers  of  the  the   oath   of  office,  noivvithjilandtng  such 

coroner^  both  in  Great  Hrit:iin  and  America,  neglect  to  take  the  oath  of  office,  he  wIlU^so 

eicept  so  far  as  they  may  bt-  modified  by  far  as  the  righi>^  of  third  iier^nns  and  the 

itatqte»  are  cJerivcd  from  the  English  statute,  public   arc   concemec^   be    consklcrcd    an 

Ji  ^t'w  tarintfif0riSf  4   Kdvf.   \.  %  2,  which  officer  //'^  /ift^fe.     People  ^.r  tr/.  Whiting  v, 

pro irideii,  **  that  where  a  death  takes  place  Carritjtie^  2   Hill  (N.  V.).  93;  Taddtxk  v. 

Fuddenly  under  Ku^picious   circumstances  Cameron,  S  Cow   (N'.  V.j  2\2. 

the  coto^^ei  shall,  by  his  warrantu  iiummon  \V litre   a   coroner  has   acied^  the   legal 

a  jury  v^  rnake  due  inquTr\\  upon  view  of  prefsum]>tion  t.s^  that  the  facts  existed  which 

boiyjrttothc  manner  of  killing,  who  were  rendered  bis  aclian  proper  in  the  particu- 

jsr««ivt,  and    to   examine    the   l>odv ;    and  lar  instance.      Kirk  ;,     Murphy,    16    Tpx- 

tJ^^t  he  ay.iv  likewise  commit  anv  person  654* 

tt>  prisOTT  >vho    may  Ije    adjudged   as    the  Where  the  objection  to  a  return  bv  a  cor- 

AulhoTof  the  crime,  and  bind  over  tht^  wit-  oner  was  ihat  he  hatt  not  received  hiM  oi* 

ftcsiic*  bv  rccorFnizanccs  to  appear  at  the  ficjal    buinl,  or  had   not  given  a  new  one, 

oc3fl  teri«  of  court,"  ^r/^/»  that  the;  want  of  a  bond  did  not   in- 

Ptevtou*  to  Majpiii  Grria^  coroners  not  validate  his  othcial  acN,  ajs  ht  was  i/^/in-tti 

odf  received  accusations  against  off endersj,  a  coroner.     Mabry  i%  Turreniine,  8    I  red. 

but  lliey  also  proceeded  to  try  tbern.  (N,  t'.M*-  -O'-     ^^^  ^'^o  Mclnei:  z'.  Tlukc^ 

fl»  See  Statute  Law  for  each  State,  title  2  Spears  {S.  C.K  i3i>;  and  State  f.  IIUI,  Z 

"Caioaefs"      Pcopk   v-    Parker,  6    Hill  Spears  (S.  C.},  150. 
IN.V.1,49. 
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scribed  for  the  ordinary  elective  offices  of  a  county  in  the  respective 
States.*  The  office  has  not  been  abolished  by  the  new  constitu- 
tion of  Illinois.^  In  some  States  a  justice  of  the  peace  may  be 
called  on  to  perform  the  duties  of  coroner  when  the  coroner  can- 
not be  had  in  time.^ 

5,  Powers  and  Duties  generally. — The  duties  of  coroner  fall  under 
two  heads, —  1st,  judicial ;  2d,  ministerial.  What  rtiay  be  called 
the  original  jurisdiction  of  a  coroner  is  judicial;  when  he  acts  in 
the  place  or  stead  of  the  sheriff,  his  duties  are  mainly  ministerial.* 

The  duties  imposed  on  the  coroner  by  the  common  law  and  the 
laws  of  the  different  States  may  be  summarized  as  follows:  — 

I  Coroners  arc  conservators  of  the  peace,  and  become  magis- 
trates by  virtue  of  their  election  and  appointment.* 

2.  To  hold  inquest®  upon  the  bodies  of  persons  slain,  or  who 

ination  and  indictment  found  for  felony  in 
the  circuit  court. 

And  if  a  justice  of  the  peace  acts  as  coro- 
ner, and  coiiimils  a  i^erson  to  jail  for  felony, 
he  niav  certify  the  fact  of  such  committal 
as  justice  of  the  peace.  Wormley  v.  Com., 
loGratt.  (Va.)  658. 

4.  By  the  common  law  the  powers  and 
duties  of  a  coroner  are  both  judicial  and 
ministerial.  His  judicial  authority  relates 
to  inquiries  into  cases  of  sudden  aeath,  by 
a  jury  of  inquest,  super  znsum  corporis^  at 
the  place  where  the  death  hap))ened,  and 
also  to  inquiries  concerning  shipwreck  and 
treasure-trove.  In  his  ministerial  capacity 
a  coroner  is  merely  a  substitute  for  the 
sheriff,  as  where  the  sheriff  is  a  party. 
Giles  V,  Urown,  i  Mill  (S.  C),  Const.  230. 

A  coroner  holding  an  inquest  is  in  the 
performance  of  functions  judicial  in  their 
character.     People  v.  Devine,  44  .Cal.  4 J2. 

The  coroner  is  a  judicial  officer,  and  has 
power  to  compel  the  attendance  of  wit- 
nesses by  attachment.  Coroner's  Case,  1 1 
Phiia.  (Pa.)  387;  s.  c,  7  Leg.  Gaz.  (Pa.) 

///  re  ap))lication  of  coroner,  i  Weekly 
Notes  Cases  (Pa.),  372,  Thayer^  P,  y,  says, 
•*The  statute,  4  Eclw.  I.,  reflating  the 
powers  and  duties  of  coroners  is  in  force  in 
Pennsylvania.  His  office  is  judicial  as  well 
as  ministerial,  —  judicial  in  summoning  wit- 
nesses, in  the  name  of  the  Commonwealth, 
to  a))pear  before  him  for  examination,  and  at 
the  inquest  he  sits  armed  with  the  ordinary 
power  of  a  judicial  officer.  He  has  a  com- 
mon-law power  to  compel  obedience  to  his 
subjxEnas." 

6.  Jervis  on  Coroners  (3d  ed.),  3a 

This,  says  Lord  HaUy  appears  evidently 
by  Stat.  3  Edw.  I.  c.  9,  and  4  Edw.  I. ;  Of- 
jicium  Coronatorisy  2  Hale,  P.  G.  107. 

6.  It  is  the  duty  of  the  coroner  to  inquire 
into  the  cause  of  all  violent  or  extraordi* 
nary  deaths.  Lancaster  v,  Dem,  2  Grant 
(Pa.),  262. 


1.  [n  Neis  )'Vr/'  no  person  is  capable  of 
holding  the  oMct  of  coroner  who  at  the 
time  ol  \\\^  election  ur  iLpiK)intment  shall 
not  have  atiaititd  the  age  of  twenty-one, 
and  who  shall  not  then  be  a  citizen  of  the 
State.  Green  v.  Uurke,  23  Wend.  (N.  V.) 
490. 

In  New  Y^rA\  coroners,  when  elected, 
hold  their  office  for  three  years,  whether 
ihey  arc  elected  at  the  close  of  a  full  term 
or  to  fill  a  vacancy.  Pcrvple  ex  rel.  Gallup 
r.  Green,  2  VVentl.  (N.  ^^)  266,  People  ex 
rel    Buim  v,  Coutont,   U    Wend.  (N.  Y.) 

By  the  constitutioti  of  Maine  no  person 
can  ejfcrcise  the  several  office  of  coroner 
aryd  ju:^tice  of  the  i^eaiie  at  the  same  time. 
Bamford  71.  Melvin,  7  Me.  14;  Maddox  v, 
Ewell,  2  Va.  Cas,  59. 

2.  The  office  of  coroner  is  not  abolished 
by  the  new  constitution  uf  lUinoiSy  and  still 
exii^is  whhin  it.  Wool  v.  Blanchard,  19 
IIL  3S. 

3»  The  provision  of  the  New  Jersey  re- 
vised statutes  anthori/ing  a  justice  of  the 
peace  to  act,  but  onlyvvliLn  the  coroner  can- 
not be  had  in  time  to  take  the  inquest,  does 
not  empower  a  justice  \\\  act  without  the 
exigentv,  ;tl though  the  jnsiice  may  receive 
the  first  notice,  Tht;  loroner  on  arriving 
mav,  at  his  option,  assume  control  of  the 
body,  have  the  costs  lasted,  receive  them 
from  the  treaisurer,  and  p;iy  the  justice  only 
tc^isoiiabie  compcm^ation  for  tne  services 
rendered  before  arrival  Slate  v.  Erickson, 
40  N.J.  L.  159. 

When  a  coroner  is  absent  from  the 
countv,  or  unable  to  attt!ndf  a  justice  of  the 
jJtace  may  hold  an  hhjucsi,  and  in  doing 
lio  has  all  \\\K  ]>u\vers  and  can  perform  all 
I  he  duties  pertaining  to  a  coroner.  Stevens 
r\  Coms,,  46  Ind.  541, 

Whether  or  not  a  coroner  has  authority 
10  coniinit  to  j.^ii  a  \rAt\y  charged  with 
felony,  it  i^  too  laiu  ii>  object  to  the  au- 
thority of  the  coroner  after  a  regular  exam- 
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nave  suddenly  died^  or  who  have  been  dangerously  wounded,  or 
found  dead  under  such  circumstances  .^s  to  require  an  inquisition, 
within  their  jurisdiction,^  This  duty  of  takiiif^  inquests  is  the 
most  important  of  the  duties  of  coroner,  and  is  regulated  and 
defined  In  England  by  statute.     4  Hdw.  I,  st,  2*® 

3.  To  inquire  of  other  felonies.^  ^ 

4.  To  inquire  of  treasure-tro%^e.* 

5.  To  inquire  of  wrecks.^ 

6.  Besides  his  judicial  duties,  the  coroner  has  also  a  ministerial 
authority  analogous  to  that  of  a,  sheriff,  and  executes  process 
when  just  exec [)t ion  is  taken  to  that  officer.** 

%.  EighU  and  LiabUitieB.  —  (a)  Duration  of  Office.  —  \w  England 
ilic  coronor  was  chosen  for  life,  subject  to  removal  for  cause  by 
\\itm\\dv  coronaiore  cxouerando?  In  this  country  he  is  elected 
tor  a  term  of  years. 

{h)  Rights.  —  He  could  not  by  common  law  apix)int  a  deputy 
for  the  performance  of  his  judicial  duties,  and  it  uiay  be  safely 
\'M  down  that  a  coroner  has  no  power  to  ap[K)int  a  dqiuty  coroner, 
except  when  si>ecial  provision  is  made  therefor  by  statute.*  Coro- 
ners are  exempt  from  serving  offices  which  are  inconsistent  with 
duties  of  coroner,  and  are  privileged  from  servtng  on  juries.*  They 
are  also  privileged  from  arrest  when  engaged  in  discharge  of  offi- 
cial duties,  *** 

{c)  Liabilities. — Coroners  are  liable  to  punishment  as  well  for 
neglect  of  duty  as  for  wilful  misconduct  in  the  execution  of  their 
office.  They  are  liable  to  a  criminal  information,  or  may  be  in- 
dicted if  they  misconduct  themselves  in  taking  an  iuquisition.** 

1>  The  sadden,  violent  deaths  which  are  Hale,  Sum.  171 ;  4  Inst.  271  ;  2  Tnst.  32; 

ffithin  the  coroner's  duty  to  vnquifc,  arc,  3  Hale,  P.  C.  65;  and  2  J  lawk,  P,  C  c  Q* 

Efijin  visiEation  oE  GckI  x  by  chance  or  acci-  s,  T5> 

dent  J  bv  tiis  own  haiuE^  rt^  f^ia  ik  se  i  by  4*   Uract.   b.  3,  c.  6;   I    nritt,  C,  3,  s.  2; 

ihe  h^iul  of  anothcT  where  the  offender  is  Z  Haak.  1*,  C.  c,  9,  Si.  jA* 

(lut  knomi ;   and  by  Ihe  hand  ot  ancuhet  fi*  Staund-  P,  C  U  ;    l-ract.  IJOl 

wJwre  the  ofif« rider  is  known,      s  i  laic's  6.  4  fnst.  271  j  irtib.  85;  Jervis  on  Cot* 

Cr,  L  Cii.  oucrs^  p,  531  2  Uawkiiiii,  P.  C.  70. 

hebre  the   statute  of    Magna    Charta,  7.   i  lU.  Coiti.  348;  Fh  N.  U.  rfv^. 

mroncrs  held  pitas  of  the  crown;  bn£  by  8»  Cronipton^a  Jnst.  227  a;  2  [Jalc,  P*C, 

cap.  17  oF  that    statute   (2    Inst.  30^  their  157;  2  Fitz,  Inst*  166.     hi  Etix-himf  provia* 

powff  h  preceding  lo  trial  and  judgment  ion  w;is  made    h^x  the   appointment  of  a 

i^  I3i;en  ^way.     2  Hale,  P.  C  56*  depniy  by  6aiul  7  Victoria,  c*  S3 1  aiid,Himi- 

Wlicnever  a  convict  ^hall  die  in  prison,  lar  provisions  have  been  made  in  several 

it  shatl  Ije  the  duty  of  the  oflicvals  in  charge,  States. 

'f  aiiy  stid^iicious  circunislances  aUach  to  9.  2  WoW*  Abr,  632,  s.  4;  F»  N.  li»  1G7* 

ihc  dcjib,  to  j^ummon  the  coroner;  and  it  10,  C»i]l^ghfin  v.  Twi^s,  9  Ir,  Kaw  \i^-[\. 

t5^is  bcetT  i;nd,  that^  even  if  ihe  prisoner  die  42^;  Ex purU  Deputy  Ctu oner,  6  U,  &  N, 

4iiilural  death,  the  jailer  ought  to  send  for  501, 

ilic  t43rcj(ief,  as  it   may  be    presumed   that  11.   Ilale^  P.  C,  5S;  i  Ucn.  S,  c.  7  ;  3  lUn. 

the  lirLsontr  died   by  the   ill*usagC  of  the  7,  c,  I  ;  3  Fd,  T  c. 9;  Rex?'.  Scory»  1  I^each, 

i^ilrr.    z  linifti's  Cr.  L«  57.  C\  L.  431  Jervison  Coroners,  p.  90, 

A  Jcrvts  on  Coroners,  p,  31.  Where  a  coroner  inserttd  in  an  inquiiit- 

Tli*  duties  of  corouer.t  njjon   inquests^  tion   that    three    jicrsoiis    had   lH:en    fuund 

ctCteaiinot  at  common  law  be  delegated,  guilty  of  murder  by  ilte  jury,  wlan  in  fact 

**  Hattys  Cr.  [^58,  onlv  one  had   Lit  en  ^o  found,  he  wsis    ad- 

1  1  BrilL-c.  2,  s.  a;  Mirr,  of  Just.  eh.  i,  jud^etl  tolnive  tfinnnitted  forj^cry,  and  w;i3 

\  ij,    Sec,  however,  Stauivd.   P.  C*  51  :  fomul   guiJty,     3  Sal  It.  ijz.     U   a  coroner 
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X  Coroner's  Court  —  The  coroner's  court  is  a  court  of  record,  of 
which  the  c<»roner  is  judge.^  No  action  will  be  against  the  coro- 
ner for  any  matter  done  by  him  in  the  exercise  of  his  judicial 
functions;^  but  he  will  be  criminally  responsible  for  corruption, 
misconduct,  or  neglect  of  duty.^  The  coroner  has  the  power  of 
excluding  not  only  individuals,  but  the  general  public*  It  is  the 
duty  of  the  coroner  to  instruct  the  jury  on  the  law,  but  he  is 
bound  lo  accept  the  presentment  which  they  may  make.*  He 
need  not  hold  the  inquest  in  the  presence  of  the  accused.^  As 
the  accused  himself  has  no  right  to  be  present,  so  it  follows  that 
he  has  no  right  to  be  represented  by  counsel,  nor  to  insist  upon 
examination  or  cross-examination  of  witnesses."' 

{a)  jfufy.  —  Every  one  summoned  on  a  coroner's  jury  are  bound 
to  appear.  They  should  be  probi  et  legales  homines.  Jurors  are 
nut  challengeable,*  but  they  should  be  carefully  selected.^  It  is 
the  province  of  the  jury  to  investigate  and  determine  the  facts  of 
the  cane ;  they  should  not  expect,  nor  need  they  obey,  binding 

haA  been  guilty  of  corrupt  practices  in  tak- 
ing an  inquisition,  a  melius  tu^tttreitdum 
iiiay  l>c  awartletl  to  take  a  new  inquest  by 
s^jecial  comimssionei-s,  who  shall  proceed 
wiUiuut  viewing  the  Ixxly,  by  the  testimony 
pnlv-     2  I  [iwk.  P.  C.  c.  9,  s.  56. 

Coroners  are  liable  in  their  ministerial 
character  for  an  escape,  6  Mod.  37  ;  for  a 
false  return,  Frecm.  191 ;  and  the  court  will 
exercise  a  summary  juristliction  over  them, 
S  MocL  ly:*.  In  fact,  if  coroners  be  puilty 
of  any  misconduct,  either  in  a  judicial  or 
ministerial  ca]jacity,  tliey  are,  according  to 
the  circumstances  of  the  case,  liable  to  re- 
moval, pro.secuijon,  or  censure.  Jervis  on 
Cor.  94, 

Wliere  any  act  may  lie  done  by  one  coro- 
ner, as  in  the  taking  of  an  inquisition,  his 
acts  will  not  hind  his  co-coroners;  but 
when  the  coroncr*s  act  is  ministerial,  all 
will  l>e  responsible  for  the  acts  of  each 
civilly,  t  MckL  [98;  2  Mod.  2y^  Staund. 
r.  Ctsja. 

A  coroner  holding  an  inquest  on  a  dead 
body  IS  not  lia!>le  to  an  action  for  words 
falsely  and  maliciously  si)oken  by  him  in 
his  aciflress  to  tlic  jury.  Thomas  v.  Char- 
Ion.  2  F^.  ^  S.  47 1^. 

Liability  for  Misconduct.  —  The  i)enalties 
to  which  coroners  are  subjected,  by  the 
Alabama  act  of  i«S33,  for  defaults  in  the 
CKtcitLion  of  process,  may  l)e  recovered  in 
the  Kummatv  nicHJc  pointed  out  by  the  act 
of  (So;*  1'hc  hitter  act,  so  far  as  it  pre- 
scrilves  Ihc  rcmrrdy  and  mode  of  proceed- 
ings, is  riut  rc|)caied  by  the  former.  Pat- 
terson 7>,  (iaston^  17  Ala.  223. 

In  a  suit  un  a  coroner's  bond,  proof  that 
he  had  servtrcl  and  rctiirnetl  a  writ  directed 
to  him  as  curontT,  was  held  to  be  siittjcient 
endencu  that  a  coiiin\issit)n  had  issued  to 
him.     Voung  7.  Com.,  6  IJinn.  (I*a.)  93. 
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A  coroner  is  not  liable  for  neglect  to 
serve  a  writ  against  the  sheriff  of  G., 
directed  to  the  said  sheriff  of  G.  The 
writ  not  l>eing  directed  to  the  coroner,  he 
had  no  power  to  execute  it,  and  was  not 
liable  for  failure  to  return  it.  l^rown  7k 
Baker,  10  Humph.  (Tenn.)  346.  On  this 
point  see  also  Governor  v,  Lindsay,  14  Ala. 
658. 

1.  6  13.  &C.  611. 

2.  12  I^ep.  24;  Lutw.  935,  1560;  I  Ld. 
Raym.  454;  Thomas  v.  Charton,  2  B.  & 

8.  Per  Ld.  Tenterdcn,  6  B.  &  C.  626w 

4.  6  li.  &  C.  61 1.  Cresfield  v,  Pcrine,  13 
Hun  (xV.  Y.).  200. 

5.  Comb.  386. 

6.  It  is  not  necessary  that  a  coroner,  on 
holding  an  inquest  on  the  body  of  a  person 
dead  or  wounded,  should  take  the  testi- 
mony of  the  witnesses  in  the  presence  of 
the  accused.  Matter  of  Collins,  20  How. 
Pr.  III. 

The  accused  before  a  coroner,  after  an 
inquisition,  has  no  right  to  require  the 
examination  of  witnesses  to  establish  hi^ 
guilt  or  innocence.  The  process  and  the 
mittimus  are  based  solely  upon  the  inqui- 
sition. The  coroner  has  no  power  to  take 
testimony  to  establish  the  innocence  of  the 
prisoner,  and  then  discharge  him  contrary 
to  the  finding  of  the  jury.  Matter  of  Col- 
lins, If  Abb.  (iSr.  Y.)  Pr.  406. 

7.  The  weight  of  authority  and  reason 
sustains  this  proposition,  altnou^h  a  con- 
trary view  is  taken  by  Sir  T.  Smith  in  his 
history  of  the  Commonwealth,  p.  96.  For 
a  discussion  of  the  question,  see  Jervis  on 
Coroners,  p.  245.  See  also  6  B.  &  C. 
611. 

8.  Mir.  c.  r,  s.  13. 

9.  IJritt.  c.  2,s.  II  (cd.  by  Nichols). 
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U*  inqmiition*  "  COI^ONER.  the  laq^aUiti&n, 

Instruction  from  the  coronen  Respectful  consideration  should  be 
shown  by  the  jury  to  the  coroner  on  all  questions  of  law,^ 

8t  The  Inquisition,  —  The  principal  duty  of  the  coroner  is  to 
holt!  an  inquisition  on  the  body  of  any  person  who  may  have  come 
to  a  violent  death,  who  has  died  in  ]>rison,  who  has  been  danger- 
ously wounded^  or  whose  death  is  accompanied  by  suspicious  cir* 
cumstances.  The  fearless  and  able  execution  of  this  duty  is  of 
the  most  paramount  importance  to  the  public,  both  as  regards  the 
punishment  of  the  guilty  and  the  protection  of  the  innocent ;  and 
this  high  prerogative  alone  is  sufficient  to  account  for  the  ancient 
dignity  of  the  office.  The  object  of  the  inquest  is  to  ascertain 
the  cause  of  the  death.* 

An  inquisition,  properly  speaking,  is  the  written  statement  of 
the  verdict  of  the  jury,  returned  for  the  purpose  of  a  particular 
inq^uiry,  as  distinguished  from  an  indictment.'  Where  it  contains 
the  subject-matter  of  accusation,  it  is  equivalent  to  the  finding  of 
a  grand  jury,  and  the  parties  may  be  tried  and  convicted  upon  it.* 
The  caption  is  a  necessary  and  essential  part,  and  should  be  drawn 
up  with  precision,  and  contain  the  name  of  the  county.^ 

The  time  and  place  when  and  where  holden  must  appear  with 
certainty ;  ^  also,  that  it  was  taken  before  a  court  of  competent 
jurisdiction.'  The  name  of  deceased  must  be  set  out  if  known  ;** 
also,  where  the  body  lies  ;*  also,  that  it  was- taken  by  the  oaths  of 
the  within-named  jurors,***  and  it  must  expressly  appear  that  the 
jurors  are  from  the  county  or  jurisdiction,**  and  that  they  present 
the  inquisition  upon  oaths.*^  The  verdict  must  be  stated  with 
legal  precision  and  certainty,  and  the  charge  must  be  direct  and 
positive.*^    The  attestation  is  an  essential  part  of  the  inquisition.'* 

Whenever  the  coroner  shall  receive  notice  of  a  sudden,  suspi* 
cious,  or  violent  death,  of  which  it  is  his  duty  to  inquire,  it  shall 

1'  Vaughn,  Rep.  1 60^  ^  S.  Reg.  v,  Ingham^  5  B.  &  S<  257. 

I  It  is  ihc  duty  oi  the  coroner  to  hold  4,  Jervis  on  Cor.  273. 

in  inquest  snj^r  vhum  fitr/*orh  wher^  he  iJ.  2  Hale,  R  C\  163,  166. 

his  cuj&e  to  suspect  the  deceased  was  felo-  6>  Halct  R  C.  166;  2  Saimd.'29i  ;  Rex  tx 

niouslv  destroyed,  or  where  his  death  was  Fernlcjr^  (  T,  K,  3r6;  2  Hawk.  I**  C-  c  25. 

aoscd  by  Violence.     County  of  Northamj>  7-  2Z  Edw.  IV,   13;  Hale,  ijum.  207;  2 

ion  P.  limeSt  z  Casey  (Pa.K  15^;  Com,  rr.  Hawk.  P.  C.  c  25,  §  119:  4  Kcp.  41. 

llariDyti*  4  Ban-  (Pa,),  269;  County  of  Lan-  S»  2  Hawk.  P.  C.  c.  2S  §§  7*.  72* 

osieFsi,  Meshler,  4  Out.  (Pa.)  6Z4;  Fayetie  8-  6  B.  &t:.  247. 

Co  p.  Bait 01%  108  Pa.  St,  591;  Lancaster  10.  H^lti,  P.  C.  167- 

r,  Bcrtu  7  GfirJl  (  Pa»|,  262.  11,  Lam  belt  tf.  Taylor,  4  B.  &  C.  138. 

h  bi»  been   held   in  En^lmtd  that  the  12,  2  Hawkp  P.  C.  c.  25,  §  126^  2  Hale, 

i:moner  of   X-  ha;^  no   jurisdiction    to   in-  P.  C.  167. 

quire  imo  the  case  of  a  death  oct^asiuneJ  13,  2  Hale^  P.  C.  c.  25^  §  57. 

by  an  accident   happening   outside  of   X  IC   It  must  be  signed  by  (he  coroner  and 

the  mere  fact  of  a  IxkW Tying  dead  doe3  all  jurors.      Rex  v.  Justices  of   Norfolk, 

QMgivfi  the  coroner  jurisdiction,  nor  even  Nolan^  [41,     .See  als^J  6  B*  &  C*  247,     The 

tiftc  droimslance  that  the  death  was  *.ikI-  coroner^s  inque^it  bcin^^  signtrd  by  the  cor 

^n.    There  ought  to  be  a  reasonable  suji-  oner,  and  duly  certified  by  him,  the  jururi 

picion  that  the  party  came  to  hfs  death  by  having  ?^igned  bv  making  their  crosh-marks, 

tfiolent  a.nd  unnatural  means.     Reg.  t'.  Kail-  and  the  whole   being  certitit^d   liy  the  cor- 

foatl  Co*,  z  A.  Ac  E,  759*     See  alii^o  1  La.-^fs  oner,  who  is  a  sworn  oftit  er,  bis  ceriTJicaie 

n.  Cr,3S2?  Rex  t'.  Kent,  I  Ea^t,  229;  Rea  of  the  sij^nature  of  the  jury  is  sutbcient 

ifnCo-,  Nol,  Ca^  Just,  P*  141.  State  v.  Evan*,  27  La*  Aim.  297. 
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be  his  duty  to  go  to  the  place  where  such  person  shall  be,  and 
forthwith  summon  his  jury  to  the  number  required  by  the  statute 
law  of  his  State,  being  such  as  are  qualified  and  not  exempt  from 
such  service^  to  appear  before  him  forthwith,  at  such  place  as 
he  shall  appoint  to  make  inquisition  concerning  the  death  or 
wounding. 

The  place  of  holding  the  inquest  must  be  in  the  county,  and 
should  be  at  a  convenient  place  for  such  purpose  nearest  the 
body.* 

After  the  jury  are  charged  and  sworn,  they  and  the  coroner  go 
together  and  view  and  examine  the  body  of  the  deceased.  It  will 
not  be  sufficient  that  they  view  the  body  separately  and  at  different 
times  ;*  and  they  cannot  proceed  upon  the  inquest  until  they  shall 
have  so  viewed  the  body ;  and  if  it  is  buried,  it  must  be  dug  up.^ 
It  is  not  necessary,  however,  that  the  inquest  should  be  held 
where  the  jury  is  found ;  but,  after  the  body  has  been  viewed,*  the 
jury  may  return  to  some  convenient  place  to  hear  the  testimony 
of  witnesses,  and  deliberate  upon  their  verdict.* 

The  coroner  exercising  jurisdiction  in  the  particular  case,  is 
the  sole  judge  of  the  necessity  of  holding  the  inquest.*  One 
inquisition  may  be  held  on  several  dead  bodies  killed  by  the  same 
cause,  or  the  coroner  may  hold  a  separate  inquisition  on  each 
body.^  In  England  th^  rule  is,  that  there  can  be  but  one  inquest 
upon  a  body,  unless  that  taken  be  first  set  aside ;  and  this  rule 
has  been  followed  in  this  country.''  The  jurors  must  be  summoned 
by  the  coroner  in  person,  unless  the  common-law  rule  is  modified 


1.  The  coroner  can  in  no  case  hold  an 
inquest  except  upon  view  of  the  body; 
and  when  it  has  been  buried,  he  must  dig 
it  ijp  agiin,  and,  after  he  and  the  jury  have 
viewed  it  together^  he  shall  cause  it' to  be 
re  buried.     2  Hawk.  P.  C.  77. 

The  provbiojis  <jf  the  penal  code  (§  311) 
of  Nno  York,  describing  the  offence  of 
body-stealing,  docs  not  apply  to  an  exhum- 
ing of  a  body  liy  a  coroner,  under  whose 
direction  an  exLiuniiation  was  made,  there 
having  been  apjiMi  ation  and  affidavits  suffi- 
cient to  give  jurisdiction,  although  the  per- 
son aliened  lo  hive  been  poisoned,  was 
poisoncOt  if  at  all,  in  another  State,  and 
broufrht  to  New  Yor)c  for  burial,  and 
although  there  was  no  jury  summoned. 
f*Liip!e  If.  Fitxgfriald,  105  N.  V.  146. 

2.  King  V.  Fcrrond,  3  Barn.  &  A.  (Eng.) 

3.  2  I  laic's  Lt.  L.  58. 

4.  Ilawkim,  W  C.  78. 

Whenever  sin  or  more  of  the  jurors 
shall  appear,  they  shall  be  sworn  by  the 
coroner,  and  ch;irg€d  by  him  to  inquire 
how  and  In  what  manner,  and  when  and 
where,  such  person  came  to  his  death  or 
hurt,  and  who  such  person  was,  and  into 
all  the  circnmstances  attending  such  death 


or  wounding,  and  to  make  a  true  inquisi- 
tion according  to  the  evidence  offered  to 
them,  or  arising  from  an  inspection  of  the 
body.     2  Hale's  Cr.  L.  60. 
•    5.  Jameson  v.  County  Coms.,  64  Ind.  524. 

An  inquest  ought  not  to  be  held,  where 
defendant  came  to  his  death  by  being  caught 
in  machinery,  which  he  himself  was  work- 
ing, and  no  other  person  is  suspected  of 
contributing  thereto.  Crosby's  Case,  3 
Pitts.  (Pa.)  425.  See  also  Howorth's  Case, 
2  1^5.  L.  Reg.  (Pa.)  119. 

It  IS  not  necessary  that  an  inquest  should 
be  held  in  the  case  of  one  dying  with  fever, 
apoplexy,  or  other  disease.  2  Hale's  Cr. 
La.  57. 

The  presumption  is,  that  the  coroner 
acted  in  good  faith  and  on  sufficient  cause. 
Lancaster  Co.  v.  Mishler,  100  Pa.  St.  624. 

6.  One  inquisition  maybe  held  on  several 
dead  bodies  of  i)ersons  killed  by  the  same 
cause,  and  who  died  at  the  same  time. 
Croker  on  Coroners,  §  950,  p.  412,  2  ed. 
liut  see  Fayette  Co.  v.  Batton,  108  Pa.  St. 
591  ;  Rombo  v.  Coms.,  i  Chester  Co.  (Pa.) 
Rep  416. 

7.  In  New  York  the  English  rule  was 
followed.  People  v.  Budge,  4  Parker,  Cr. 
R.  (N.  Y.)  519. 
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by  Statute."  Care  should  be  taken  to  secure  an  impartial  jury  and 
trial ;  but  the  jurors,  when  they  appear,  are  not  challengeable  by 
eithtir  party. ^  The  coroner  may  compel  the  attendance  of  jurors 
summoned.^  Unless  provision  is  made  therefor  by  statute,  a 
person  summoned  to  attend  on  a  coroner's  jury  is  entitled  to  no 
compensation*  Where  a  person  dies  in  one  county,  and  is 
buried  in  another,  and  an  inquest  afterward  becomes  necessary, 
the  coroner  of  the  latter  county  is  the  proj^er  officer  to  hold  the 
inquest. '^ 

The  authority  of  the  coroner  in  this  branch  of  his  office  is 
necessarily  judicial  in  its  character* 

9.  Proceedings  on  Liquest.  —  The  coroner  may  issue  subjxEnas 
for  witnesses,  returnable  forthwith,  and  may  compel  their  attend- 
ance by  attachment ;  and  he  should  summon  as  such  witnesses 
every  person  who  in  his  opinion,  or  that  of  the  jury,  has  any 
knowledge  of  the  facts.' 

He  should  also,  as  a  general  rule,  summon  a  surgeon  or  physi- 
cian,  who  should,  in  the  presence  of  the  jury,  inspect  the  body, 
and  ^ve  a  professional  opinion  as  to  cause  of  death.  He  may 
under  certain  conditions  employ  experts  to  examine  the  body.* 


1.  The  juror  must  be  summonetl  in  per-  7.  Smith  on  Shf.  &  Cor.  p.  625;  In  re 

son.    The  coroner  should^   l)eiiig    vested  Coroner,  1 1  l^hila.  {1'a.J  387. 

with  discretion,  exercise  great  care  in  the  t.  Smith  on  SKf.  &  Cor.  6^6- 

«]ectit>n  of  juiors:  care  should  be  taken  Incident  to  the  coroner^s  duty  to  hoJd 

not  to  summon  anyone  related  to  the  dc-  inquests  is  the  power  to  select  physidans 

cejjicd,  or   to   the   sus^ject,    nor  any   one  to  make /i'J^«^^/'/^w  examinations;  and  the 

prejudiced  for  or  against  him.     The  same  county  Ixjard   has  no  right  to  control   his 

cart  should  be  exercised  in  such  a  case  to  choice*  buE  must  pay  the  phvi^ician  whom 

obtain  a  fair  and  impartial  verdict  as  upon  he  employs*  Board  ~'-  Bond,  105  U\i\,  \02r 

ihe   trial    of    the    party  accused    of    the  And  the  authority  of  a  coroner  to  employ  a 

offtnce,    But  the  jurors  who  are  elected  chemist  to  discover  whether  poison  caused 

ind  appear  are  not  challengeable  by  either  the  Jeaih  of  one  on  whose  body  he  holds 

party.    Hale's  Cr.  L.  59.  an   inquest,  does  not   restrict   him  to   the 

Jq  J.7nM  0'''<'//'M,  by  statute  of  1797,  the  employment  of  a   resident  oi   the  county™ 

oorancf  must  issue  his  warrant  to  a  con-  County  Coms,  ?*  Jameson,  S6  Tudn  154, 

*tiblc,  to  summon  a  jury  of  inquest ;  andjf  Appblntmaat  W  SurgeOQ^^Thc  coroner 

i  JLiTor  h  summoned  by  the  coroner  in  per-  has  the  right  to  select  a  surgeon  to  make  a 

*:%  the  summons  is  illegal     Cunningham  pusl-m^rUm   examination    at  the   expense 

■.Coroner,  2  Nott  &  M.  (S.  C.)  454.  of  the  county j  the  county  commissioners 

S.  T  W.Charlton  (Ga.),  R.  jio.  cannot  make  a  general  api>ointmeni  of  a 

^  The  coroner's  power  to  summon  on  surgeon  for  such  purposes.     Allegheny  Co. 

mquesti  includes  the  incidental  means  of  e'.  Shaw,  J4  I*a.  St.  301 . 

rettdering  that  power  efficient ;  and  he  mav,  A   coroner   has   authority   to   employ   a 

tlicreforc,  rightfully  impose   a   fine   on   a  i^hysician  for  a  tost-mm'ti^m^  but  the  cou[i:y 

Srof    who    refuses    to    attend.     Exp.    i^  may  not   he  liable  to  a  fixed  price  a  15 reed 

c Annul ly,  T,  U.  R  Charlton  (Ga.),  31a  upon   between  the  coroner  and  physieiati. 

4.  A  person  summoned  to  serve  on  a  Jameson  t\  Co.  Coms.,  64  lud    524*     See 
coroner's  inquest  is  not  entitled  to  any  eom-  also  Dearborn  Co.  v.  iJond,  8S  Ind.  Jo:;. 
peiuation»    Gre«n  v.  \Vynt\e*  66  N*  Car.  In  taking  an  inquisition  of  death  super 
S^  viium  €i>r portly   the   coroner,   as   a   public 

ThcTt  is  no  provision   in   the   laws    of  agent,  has  authority  to  order  a  pmt-mi>riem 

Georgia  for  remunerating  coroner's  jurors,  cxaniination  at  the  ]uil>]ic  chaf;T!e;  and  the 

Kennedy  tf.  Comans,  60  G a-  613.  physician  or  surj^eon  employed  l^y  him  is 

5.  Jameson T/* County  Corns.,  64  Ind.  524;-  employed  by  the  county,  and  is  entitled  to 
County  Corns,  v.  Jameson,  ^6  Ind.  154.  a  reasonable  comjjensation  from  the  county 

8*  People  V,   Devinc,  44  Cal.  452;  Bois-  for  his  services.     Allegheny  Co.  7^  Watt,  ^ 

lemcrt  v*  Co.  Corns.,  32  Mo.  575.  Pa.  St.  462 ;  Com.  i\  Harmon,  4  Ta.  St,  zOg^ 
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The  testimony  should  be  reduced  to  writing ;  *  and  when  thus 
taken  officially,  on  an  inquest,  it  is,  under  the  circumstances,  evi 
dence  against  the  party  there  or  thereafter  accused  \  ^  and  the 
inquisition  and  testimony  should  be  properly  transmitted  to  the 
district  attorney  or  proper  authorities.^ 

The  jury,  having  inspected  the  body,  and  heard  the  testimony, 
should  retire  for  consideration  of  the  case;  from  which  considera- 
tion  even  the  coroner  is  excluded,  after  having  charged  them, 
althou^^h  they  may  take  his  opinion  in  questions  of  law  which  may 
arise  in  their  deliberations,*  Having  agreed  upon  a  verdict,  they 
shall  reduce  the  same  to  writing,  which  shall  show  before  what 
coroner  it  was  taken,  and  that  it  was  taken  by  good  and  lawful 
men  of  the  county  who  were  duly  sworn  ;  °  also  when  and  where 
the  same  was  taken  ;  also  how,  when,  and  where  the  person  came 
to  his  death  or  injury,  who  he  was,  and  who  was  guilty,  and  in 
what  manner^  If  the  person  deceased,  or  the  person  causing  the 
death,  be  unknown,  the  jury  should  so  find,""  The  inquisition 
should  be  signed  by  the  coroner  and  jury.® 

If  a  crime  has  been  committed,  he  shall  bind  over  the  material 
witnesses.^  If  there  are  no  friends  of  deceased,  he  shall  bury  the 
body ;  and  it  is  generally  made  the  duty  of  the  coroner  to  hand 
over  the  effects  of  deceased  which  are  unclaimed  to  county  treas 
urer  or  other  designated  authority.*** 

When  the  coroner's  jury  find  that  the  deceased  was  killed  or 
wounded  by  criminal  means,  it  is  his  duty  to  issue  a  warrant  for 
his  arrest ;  and  the  accused  is  entitled  to  a  hearing  before  a  magis 
tratc,"* 

And  the  testimony  of  a  witness  before  the  coroner,  such  person 
not  being  at  the  time  under  arrest,  or  charged  with  the  crime,  may 
be  used  against  him  on  a  subsequent  trial  for  the  alleged  murder 
of  the  deceased.  *® 


W  lie  re  piofess  ion  a  1  services  arc  rendered  to  deliver  property  found  on  gr  near  the 

bf  ])hvHician   at   inquests  <it   the   request  person  of  the  deceased  forthwith,  to  tbo^^f 

of  the  coroner,  wul'i  iso  s[>ecial  agreement  entitled  to  its  care  or  possession ;  and  the 

that  he  ^hall  look  to  any  other  source  than  refuiiial  of  coroner**  to  deliver  such  |>ro[>erty 

the  coroner  for  payment,  the  latter  is  lipble.  on  due  demand,  to  the  owner,  amounts  tc 

Vun  tliieveubcrgh  7/.  Hashroiick,  45  Hari>.  conversion^    for    vvhich    they    are     liable 

(N,    V*J     196^       Taper    on    Medico-J.egal  Smiley  ?^  Allen»  13  Allctr  (Mass, J,  435. 
l>utie<i  of  Coroners,  by  Dr.  Senimes,  Amer.        11>  One  against  whom  a  cor<nier*s  ]ur> 


Law  Reg.  O.  8.  vol   vi.  385. 

1.  l*eople^.  White,  31  Wend.  167. 

2.  lliiJ.  Ev.  J71  (7th  Lou.  ed.). 

3.  State  z*.  Lvan^i»  27  La*  Ami*  297, 

4.  Crocker  ou  Sbf.  v^  Cor.  414. 
fit  2  llawkinSf  {\  C.  77^ 

e.  iL  s.  tojfi,  §  5. 


his  found  ati  tnquUition  is  entitled  to  a 
hearing  before  a  magi»irate  as  if  arrested, 
etc.,  under  New  York  Code^  §  145.  Rt 
Ramscur,  61  How.  (N.  V.)  Pr.  255. 
12.    Hendfickson  v.  The  People^ 


Am. 
L.K.  (CX  S-rsji^ 
The  testimony  of  a  person  eitatnincd  a^ 
7+  2  Hale,  Cr.  L.  6 J.  a  witness  before  a  coroner^s  jury,  t^uch  per- 

8*  Re.t  %K  LEowen,  6  Car,  &  P.  60 3;  Rex  son  nnt  being  at  the  tirne  under  arrest  01 
V.  Hennett^6  Car.  &  P.  J79;  2Lewin..sC.C*  charjvcd  wiih  crime,  may  be  given  in  cvi 
125;   Ucx  V.  Nichulas  7  Car.  &  V.  53S,  dence  ag.irnst  him  on   his  ^ub^equenl   trial 

ft  ke^iua  V.  Pay  tor.  9  Car.  &  P,  672.  fnr  the  iillefjtd   murder  of   the   deceased 

10.  Crocker  on  Coroners,  p.  4t6,  g  964.      Hendrickson  v.  The  People,  i  Am,  L,  K 
la  MassachuselUi  corotiera  are  rec|uired    (U.  b.)  531, 
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1ft  Coroner's  BEties  as  Sheriff*  —  When  the  office  of  sheriff  has 
L>ecome  vacant,  the  coroner  becomes  ex-officio  sheriff;  and  all  duties, 
ni;bts,  and  powers  of  the  sheriff,  including  power  to  appoint  a 
deputy  for  the  performance  of  the  sheriffs  duties,  will  devolve 
upon  him,  and  the  service  of  process  by  a  deputy  will  be  le^al.* 

A  process  or  mandate  in  a  civil  action  which  must  or  may  be 
>irrved  or  executed  by  the  coroners  or  coroner  of  the  county, 
should  be  directed  to  the  coroner  or  coroners.'* 

Where  a  coroner  has  acted  in  service  of  process,  the  legal  pre- 
sumption is,  that  the  facts  existed  which  rendered  it  proper  for 
him  to  act.^ 

Process  directed  to  and  executed  by  a  dc  facto  coroner  is  good.* 

And  whether  a  coroner  has  power  to  commit  to  jail  a  party 
charged  with  felony,  it  is  too  late  to  object  after  a  regular  exami- 
nation and  an  indictment  found  for  felony.*  Where  a  sheriff  is 
interested  in  a  matter,  the  coroner  must  serve  the  process,  be  it 
civil  or  criminal,^ 


1.  R«d7',  Rebcr,  62  111,  240;  Yeargin 
TV  Silcr.Sl  N,  C.  3^3;  Jcrvis  on  Cor.  75, 

Under  the  revised  statutes  of  Mi^isouri 
the  coroner  ia  the  prope*"  officer  to  serve 
ind  etecute  ill  writs  and  precepts,  and  per- 
form a[[  other  duties  of  the  sherifTt  ^hen 
t^e  latter  is  for  any  reason  disquulilied 
h-^m  discharging  the  duties  d{  his  office, 

A  coroner  is  authorijced  to  serve  proccas 
ID  the  aWtice  or  in  cajic  of  any  dbc{uaii- 
ilcation  of  I  he  sheriff ;  and  where  the  record 
allows  that  process!  ivas  ao  served,  it  will 
be  presumed  that  the  dis^ahilitie-H  exTSted^ 
y^le^s  the  contrary  lie  ^howri-  Kodolph^* 
Mytf,  I  Waih.  T.  154. 

And  where  the  office  of  sheriff  was 
vacant,  and  its  duties  werC  being  performed 
by  the  coroner,  and  the  coroner  was  party 
Mrnclant  to  a  bill  in  chancery,  the  facts 
msiiHed  the  appointment  of  an  elisor  to 
^cive  the  stimmons.     Reed  v,  Moffait,  62 

A  writ  of  replevin^  directed  to  coroners^ 
triav  k  Mccuied  by  a  deputy  special  iy  au- 
ihoii^ed  by  one  of  the  coroners,  Jewell  v. 
Kukhms'tn,  31  N.  J.  L.  71, 

In  South  Carolina  the  coroner,  being  in 
his  ministerial  capacity  merely  the  suhsti- 
Tute  nf  the  sheriff,  cannot  act  in  that  capa- 
:iiy  *licn  there  is  no  sheriff  in  office ;  and 
Jisb^ri^  is  not  in  office  Until  he  hafr  given 
t  btmd  according  to  law-  Richardson  ^'. 
CfofL,  I  Hailey  (S-  C.l,  264^  Hut  compare 
Piddock^,  Cameron,  S  Cow*  (N.  V.)  212. 

The  city  coroner,  and  not  the  district 
coroner,  js  the  proper  officer  to  serve  pro- 
cess on  the  city  sheriff  of  Charleston. 
Hjller  V.  VeadrMi.  3  McCord  {S.  CO.  \  i. 

&  Unless  a  mandate  be  directed  to  a 
particular  county,  or  generally  to  the  cor- 


oners of  that  coiinty,  the  coroner  to  whom 
it  is  delivered  has  no  authority  to  execute 
It,  and  is  not  liublo  for  f^iilure  to  return  it. 
lirown  t\  Baker^  to  Humph.  (Tenn,)  146; 
(juvemor  t\  Lindsay,  14  Ala.  6531  Gresnora 
V.  Leveret t,  10  Ala.  384. 

3.  KruridHe  ^^  Bancroft,  1  Mel.  (Mass.) 
501S;  Kirk  E/.  Murphy,  i6  Tex.  654;  Ro* 
do^ph  T'.  Myer,  i  Wash.  T.  [54.  Contra^ 
see  Com.  v.  Moore,  19  Pick.  (Mass.)  339; 
Carlisle  %f.  Weston,  i\  Pick.  (Mass,)  535, 
where  it  was  held  that  service  of  pro- 
cess hy  a  coronern  being,  by  virtue  of  spe- 
cial authority,  the  facts  necessary  to  give 
him  the  power^  should  appear  in  the  writ. 
And  in  Mays  ik  Forbes,  11  Tex.  284,  it 
was  held  that,  in  order  to  entitle  a  coroner 
to  serve  a  writ  of  error,  the  petition  for 
the  writ  must  slate  that  there  is  no  sheriff, 
or  that  there  is  some  objection  to  him. 

4*  Gnnby  v,  Welcher,  20  Ga.  33OJ  Ma- 
brv  tf.  Tor  rent  itie,  8  [red.  ( N.  C)  JOi. 

fi.  Wormley  -^  Com,,  to  Gratt.  (Va.)  658. 

S.  A  coroner  who  is  deputy  sheriff  may 
as  coroner  serve  a  writ  on  another  deputy 
of  the  sheriff.  Colby  zk  Dillingham,  7 
Ma^^H.  ^75. 

liy  the  common  law,  when  a  coroner  ar- 
rests a  sheriff  he  \%  bound  to  make  his  own 
house  or  some  other  place  a  prison  for  the 
sheriff's  detention;  and  he  m  liahlc  for  an 
escape  if  he  commit  him  to  the  jail  of 
which  the  sheriff  by  law  has  the  charge* 
Day  %K  Urctt,  6  John^.  ( N.  Y*)  2Z. 

A  coroner  is  authorized  to  serve  criminal 
process  npon  the  sheriff,  Adams  i^.  Vose, 
I  Gray  (Mass.),  $\. 

Under  the  New  York  Code,  §5  '5^  4^9^ 
the  coroner  may  Call  to  his  aid  the  power 
of  the  county  in  a  proper  case  in  execut- 
ing an  order  of  arrest  in  an  actioti  in  whiclt 
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11  Ezpensea;  Fees;  Salary. — The  proper  expenses  of  a  coroner's 
inquest  are  a  charge  against  the  county  or  town,  and  not  against 
the  State. ^  By  the  common  law  the  coroner  was  entitled  to 
neither  fees  nor  salary,  but  compensation  is  now  universally 
accorded.  Generally  speaking,  the  office  is  supported  by  fees,  but 
in  some  places  he  has  been  made  a  salaried  officer.*  Where  sev- 
eral persons  are  killed  at  the  same  time,  and  even  owe  their  death 
to  the  same  cause,  the  coroner  may  hold  separate  inquests  on  each 
body,  and  is  entitled  to  fees  in  each  case.^  He  may  be  entitled 
to  his  fees  notwithstanding  the  jury  finds  that  the  deceased  dies 
a  natural  death.* 


the  sheriff  is  a  party.  Slater  v.  Wood,  o 
Bosw,  (NT.  V.)  15. 

VVhpre  a  coroner  arrests  a  deputy  jailer 
on  execution,  and  carries  him  to  jail,  and 
neither  the  sheriff  nor  any  keeper  ap- 
pointed by  the  sheriff  is  there  to  receive 
and  confine  him,  the  coroner  has  done  his 
duty  ;  and  if  the  prisoner  afterwards  go  at 
large,  it  is  the  escape  of  the  sheriff.  Colby 
V,  Sampson,  5  Mass.  310. 

When  process  is,in  the  hands  of  a  cor- 
oner, commanding  him  to  seize  property 
in  the  hands  X)f  the  sheriff,  which  is  regu- 
lar on  it."*  face,  the  latter  need  not  look  be- 
hind it  to  inquire  whether  the  prerequisite 
steps  have  been  taken,  nor  whether  the 
coroner  was  duly  authorized  to  act.  Gov- 
ernor V,  Gibson,  14  Ala.  326. 

In  Kentucky,  if  a  coroner  serve  a  pro- 
ccsij  on  which  a  judgment  is  entered,  the 
execution  of  the  judgment  must,  by  statute, 
be  directed  to  and  served  by  hini,  though 
the  cause  for  directing  the  original  process 
to  him  haus  ceased.  Tuggle  v.  Smith,  6  T. 
B.  Monroe  (Ky.),  76. 

The  statutory  provisions  for  service  of 
process  and  protection  thereunder  apply  to 
a  coroner  to  whom  a  requisition  has  issued 
in  a  proceeding  against  the  sheriff  for  the 
claim  and  delivery  of  personal  property. 
Manning  v.  Keenan,  73  N.  Y.  45. 

Sal«i  of  Property  07  Coroner.  —  A  cor- 
oner may  convey  land  sold  by  him  under 
execution.  Winslow  v.  Austin,  5  J.  J. 
Marsh^  (K.y-)  411. 

Though  a  coroner  in  his  sales  should 
pursue  strictly  the  directions  of  the  act 
which  regulates  sheriff's  sales,  yet  a  sale 
being  advertised  for  a  different  day,  to 
which  the  plaintiff,  the  defendant  in  execu- 
tion, and  the  officer  have  all  assented,  can- 
not work  the  dissolution  of  a  contract 
made  at  such  sale  by  a  third  person  who 
has  been  in  no  wise  affected  by  the  irregu- 
larity* O'Bannon  v,  Kirkland,  2  Strobh. 
{S.  CJ  29. 

1.  *rhe  costs  of  a  coroner's  inquest  are 
chargeable  against  the  county,  not  against 
the  State.  Galloway  v.  Shelby  Co.,  7  Lea 
(Tenii*)»  121. 


Under  Rhode  Island  Rev,  Stat,  ch-  333, 
the  coroner  can  bring  an  action  in  his  own 
name  for  all  expenses  attending  an  inquest 
which  have  been  allowed  by  the  town 
council.     Hill  v  Mowry,  7  R.  I.  167. 

Where  the  coroner  nolds  an  inquest  in 
land  ceded  to  the  United  States,  he  is 
entitled  to  recover  his  fees  from  the  countv; 
no  act  of  Congress  has  forbidden  tfie 
holding  of  the  inquest,  under  such  circum- 
stances. Allegheny  Co.  v,  McClurg,  5-5 
Pa.  St.  482. 

The  fee  of  a  coroner  for  summoning  a 
jury  not  being  fixed  by  statute,  the  county 
court  may  fix  the  amount  at  discretion,  and 
the  order  is  not  reviewable.  Cook  v,  Co., 
8  Or.  170. 

2.  As  to  compensation  of  fees  earned  by 
a  coroner  which  are  made  by  law  the  basis 
of  his  salary,  Hhila.  v,  Gilbert,  37  Leg. 
Int.  376. 

8,  Where  a  coroner  held  inqueSt  at  the 
same  time  on  seven  bodies,  of  persons 
killed  in  one  accident,  held^  that  he  is 
entitled  to  fees,  in  each  case,  for  qualifi- 
cation, drawing  and  returning  inquisition. 
Rombo  V.  Commissioners,  i  Chester  Co. 
R.  (Pa.)  416. 

Nineteen  persons  came  to  their  death 
suddenly  and  almost  simultaneously  by  a 
mine  explosion.  The  coroner  held  a  sepa- 
rate inquest  over  each  body,  at  the  resj>cc- 
tive  homes  of  the  deceased,  qualifying  the 
same  jury  separately  over  each  body,  and 
the  inquest  returnea  a  separate  finding  in 
each  case.  Held^  that  this  was  the  neces- 
sary and  proper  course  to  pursue,  under 
the  circumstances,  and  that  he  was  entitled 
to  the  legal  fees  in  each  case.  Fayette  Co. 
v.  Batton,  108  Pa.  St.  591. 

4.  The  object  of  a  coroner's  inquest  is  to 
ascertain  the  cause  of  death.  The  authority 
of  the  coroner  in  this  branch  of  his  office 
is  nece^arily  judicial  in  its  character. 
Being  the  sole  judge  as  to  the  propriety  of 
holding  the  incjuest,  his  action  in  that  re- 
spect is  not  subject  to  revision  by  the  county 
commissioners ;  and  he  is  entitled  to  fees 
under  the  statute,  notwithstanding  the  ver- 
dict of  the  coroner's  jury  discloses  that  the 
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A  coroner  cannot  sustain  an  action  to  recover  fees  because  of 
removal  of  a  body  from  the  county.* 
COfiPOEAL.  —  Belonging  or  relating  to  the  body." 


<ieceaset1  died  a  natural  deaths  atid  noe  by 
Guoal  ty  or  viol  e  n  ce.  Bois  Leme  re  v.  Coun  ty 
Commits  tone  rf^  32  Mo,  375, 

In  :in  action  by  a  coroner  against  a  county 
to  TCCcivcT  hi»  fees  £or  tKe  making  of  an 
inqticii,  his  tncjuisition  upon  the  body  of 
the  decea^edt  siigned  by  his  physician,  and 
Atgncd  and  sealed  by  himselt  and  his  jury 
of  si)c,  is  admissible  in  evidence,  even 
though  the  paper  has  never  been  returned 
to  any  court,  and  U  noi  marked  Hled^  or 
recorded  in  any  book  kept  by  the  coroner 
for  Lhai  purpose^ 

Where  a  coroner  makes  an  inaucM,  the 

f >nf sumption  ts  that  he  hjis  acted  in  gotid 
aith  and  on  sufTicknt  causae.  In  a  suit  by 
him  against  the  county,  however,  to  recover 
hfs  fec^^  this  presumption  is  not  cone Uisive. 
Evidence  is  admi-ss^ible  to  ^how  thai  be 
acted  in  bad  faiih,  and  knowingly  without 
suffieiem  cause  or  reason.  County  of  Lan- 
caiter  %\  Mishter,  too  Pa.  St.  624. 

1,  A  coroner  cannot  sustain  an  action 
against  one  who  has  removed  a  dead  body 
frum  the  county,  to  recover  fees  which  be 
might  have  charged  Upon  holding  an  in- 
quest     Fryer  zf.  R.  K.  Co,,  50  Ga.  ^\. 

^  Webster, 

GiDrporal  ImbmUitr,  —  Sexual  rm potency, 
not  necessarily  permanent.  Where  it  was 
alleged,  as  ground  for  a  divorce,  that  the 
fespondent  was,  at  the  time  of  marriage, 
'*C¥er  since  has  been,  and  now  is,  laboring 
litider  a  corporal  imbecility,"  the  Utter  term 
wai  held  not  to  import  tx  vi  Urmhti^  aeon- 
firmed  and  incurable  im  potency.  It  has  no 
precise  technical  meaning,  and  may  l>e  a 
merely  temporary  imbecdity,  Ferris  "/- 
Ferris,  S  Conn.  166. 

Oerporal  Onh.  —  An  oath  taken  by  laying 
the  hand  on  some  part  of  the  Holy  Scrip- 
tures while  the  oath  is  administered,  j 
Irtst,  165  ;  Jtist.  Nov.  8,  ad  fin, ;  Id,  124,  c. 
i;  Adams^Glos.;  Burr.  L.  D.^  Abb.  L.  D. 
Originally  the  book  was  taken  in  the  hand, 
but  subsequently  mere  touching  was  consid- 
ered jfufficient.  The  oath  of  proctors  and 
idvocates  in  the  English  consistory  courts 


was^ ''  Ego,  A.  H.,  ad  ista  sancta,  Dei  Evan- 
gelia,  per  me  t^rpi^rcditer  tacia^  juro,  quod," 
etc.     Burr,  L,  D. 

In  this  country  the  term  "  corporal  oath," 
as  used  in  indictments  for  perjtiry,  fs  con- 
sidered to  mean  an  oath  taken  according 
to  the  cu.stom  and  usages  of  the  country^ 
Accordingly,  such  an  indictment,  alleging 
that  the  accused  wa^^  sworn  and  took  his 
corporal  oath,  is  sustained  by  evidence  that 
the  oath  was  taken  in  the  u^uaL  manner,  aft 
by  holding  up  the  hand*  "  The  term,  cor- 
poral oath,"  said  the  court,  **muat  be  con- 
i»idercd  as  applying  to  any  bodily  assent  to 
the  oath  of  the  witness,"  State  %k  Morris, 
£>  N,  Hh  96.  The  same  point  was  decided 
jn  the  saute  way  in  another  State,  where  it 
was  said,  "  However  it  may  have  been  in 
somewhat  olden  time  in  Europe,  we  think 
that  now,  at  least  in  our  Stale,  *  corporal 
oath^  and  ^  ■solemn  oath  ^  are  used  synony- 
mously, and  an  oath  taken  with  uplifted 
hand  may  be  properly  described  by  either 
term.''  Jackson  ^k  State,  1  Ind.  184,  Tn 
this  case  was  quoted,  with  approval,  Web- 
ster's definition  of  corporal  oath;  **A  sol- 
emn oath,  ^o  called  from  the  ancient  usage 
of  touching  the  t&rponUe^  or  cloth  tha( 
covered  the  consecrated  elements  "  in  tht- 
Eucharist. 

VVbere  It  was  objected  to  an  indictment 
for  pcrjurv*  which  alleged  that  the  defend- 
ant d;d,  "In  due  form  of  law,  take  his  cor- 
poral aath,"  that  it  did  not  state  that  he 
took  his  oath  on  the  Gospels,  or  in  the 
presence  of  Almighty  (Jod  by  uplifted 
hand,  the  form  used  was  held  sufficient. 
The  words  **  corporal  oath "  may  stand 
for  lifting  an  arm  or  oiher  bodity  mem- 
ber. Res  pub.  V.  Newell,  3  Vcates  (Pa.), 
412. 

GorpOFftl  PtwUhmiiit-  —  Any  kind  of  cor- 
poral privation  or  sutfering,  inflicted  direct- 
ly by  way  of  penalty  for  an  offence.  It 
includes  imprisonment,  and  is  set  in  contra- 
dtstinctTon  to  fine.  7  Cowen  fN.  Y.),  525 
n. ;  I  Chit.  Cr,  L,  7991  Whar»  Cn  L,  (7th 
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CORPOEATIOirs    (PEI7ATE).— (Sec  aJso  Amotion;  By-laws, 

Disfranchisement  ;     Div]i>enijs  ;    Foreign    Corporatk.ins  ; 
Franchisej^;    Officers    (Private    Corporations);    Stuck; 

STOCKHOLrJERS;    ULTRA  VlkES. 

For  ^Particular  Corporations,  etc*,  see  Banks  ;' BENEFICIAL  AS- 
SOCIATIONS; HooM  Companies;  Building  Associations;  Car- 
riers of  Goods;  Carriers  OF  Livestock;  Carriers  of  Pas- 
sengers; Express  Companies;  Municipal  Corporations; 
kAiJ.ROADS;  Religious  Corporations;  and  similar  titles.) 
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Organization  of  Corporations,  1S5. 

[.   Dffinidon^  185. 
3,    Cltinriji^atii^ii ,  J  86, 
3-   OnitHary  C^yp&raU  P^wtts,  iSS. 
4*   Poivrr  fff  Cf't^iing    Corporati&HS , 
190. 

5,  //i?Ty  Q>rffm'a(hns  art  Created,  iga.     H. 

6,  ine&rporatwn  by  Special   Chaiier^ 

7.  hiiof'porahcn  under  General  La^s^ 

8.  Deffclivt  /n£0tp4}riafioft,  197. 
g,   hii^hility  for  Aih  of  the  Promoters  ^ 

aoi. 
Name  of  Corporations,  203. 
I.    /tiip^tttxnre  of  a   Corporate  Name^ 

203. 
3<   H010  Nafne  is  Aefuirtd\,  SOJ* 

3.  MiJtt&mer.  204, 

4.  A'ighi  io   the  Exclusive    Use  of  a       I. 

tXame,  206,  J, 

C.  Domicile  of  Corporations,  aoCi. 
0,  Powers  and  Liabilities  df  Corpora-     K. 
tionSf  207.  L. 

I,    Con  St  ritctton  of  Charters  t  207, 
{&)  Ci'ttef'tl  PnneipUs.  207. 
(^)  Charters  as  Contracts^  207* 
(r)  Heseruation     of     Poiver     ia 

Amend  and  Repeal.  2ir» 
id)  Egeet  of  Police    Power   of 

Sfaifs,  212. 
^)  Consfrrittiim    &f    Powers    in 
Derogation      of      Cfffftmon 
Ri^ht,  312. 
(y)   Charters    to    6e    Fairly    and 

A'easi^ntibly  O^nstrnrd.  215.      M. 

E.  General  Powers  as  to   Property, 

1.  Power  to  Aiqtnre  Pn^riy,  217. 

2.  Power  to  lake  hy  Bequest,  -zi"].  N. 

3.  Power  to  Hold  in   Trust,  213, 

4.  P^-^t'er  i&  Plyiij^^r.  2tS. 

5.  Pirwer  to  Leose,  2lq.  O- 

6.  Pitwer  to  Aisi'i^n.  320, 

7.  Power  to  A  it  en  a  ie,  220. 
8*   Po'wer  i(^  Gnat  tint  v,  221. 

F.  Power  to  Borrow  Money,  322. 

G.  Powers    and     LiabiUties    as    to 

Neg^otiable  Instruments,  223, 
I.  Impiied  Power  to  issue  Ncgoiiatle 
Instruments ^  323. 
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2»  Ai/ihilities    of   Corporations    upi^n 
Negi^tiahk  Instruments,  226. 

3.  Piltiffijtitfn,      Acquiescence^     and 

Inches,  228. 

4.  Ihtoutkorized  Transfer  of  Negv- 

tiahle  Securities,  229* 

Powers  as  to  Real  Estate,  230. 

1 .  Po7ivr  fp  A  r{^  uire  Rca  I  Est  a  /f ,  2  3  o» 

2.  Statutes  ReLititig  to  Power  to  Hold 

Real  E*tt\te,  232. 

3.  Detnses  to  Corporations.  235. 

4.  PoTi'er  to  Mortgage  Property ,  236. 

5.  Restrictions  a;  /l*  Alortgages   up^n 

Certain  Corporations^  237.   - 

6.  Moiigages  of  Cotporate  Franchises^ 

238. 

7.  Cenvcyances  by  Corporations^  238, 

8.  AcknowUdji^meHt      of      Corporate 

J)eeds,  242. 
Use  of  Corporate  Seal,  242 ^ 
Powers  and  Liabilities  as  to  Con- 
tracts, 245. 
MisceUancous  Powers,  24S. 
Liability  for  Torts,  2^0. 

1 .  /.  /  a/it  lity  ffr  Pti  rncular  Torts ^  2  $4 . 

{a )  A  ssa  uit  a  nd  Batti  ry.  and  Fa  l^ 

In*pfisnnment^  354- 
{b)  Dcfett.  255. 

(f )   7  roz'er  a  nd  Contfersion  ,256. 
{d)  Lihet  and  Slander^  256. 
(t)  Cpnspfraey,  257. 
if)  Malicious  I*rosecHti&n.  257. 
Q\  Afis<ellaneiius  Jorts,  25  S, 
(A)  Contempt  of  Court.  25S. 

2.  Exeitipliiry  Damages,  25B, 
Liability  for  Frand,  259^ 

I.    Instances  0/  Lia^tiity.  264* 

2*  Mutters  of  Plr-adtn^  and  ProeHte^ 

26f>. 
Liability  to  Indictment,  267. 

1.  i,'('nertf/fy,  267. 

2.  P leading  and  Practice,  272. 
Liability  to  Taxation,  272a. 

1.  General  Prineiples^  272CI. 

2.  Local  LimitiUion   upon    Power  ^ 

'i'ax\  27  2f. 
3^   Rxemptiom  from  ToTation.  I'jid, 
{a)    IV hat     Exemption     Includes 

and  Excludes,  272^. 
{h)  Transfer  of  ExempiioHSf  772^^* 
(c)  Miscellaneous,  2J2^* 
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?.  Coiisolidation    of    Corporations, 

X.    JJ^Jinition  of  Consolidation,  2721. 
A'^organizaiion^  2721. 
J^^slativd  Authority  to  Consoli- 
date ^  272/. 
Afode  of  Consolidation^  272^. 
ytssent  of  Stockholders,  272/. 
/^i^hts  and  Keniidies  of  Dissent- 
ing Stockholders ^  272m. 
St4Mtus  of  Consolidated  Company, 
272/1. 
(tf)  Rights^    Privileges^    Fran- 
chises^ and  Property,  2'j2n, 
(^)  Liabilities      and      Duties, 
Z^i^^s,  272/.  [272/1. 

Jttterstate  Cofisolidation,  272/. 
J^ractite,  272^. 
ii.  JtArisdiction,  272^. 

(fl)  Federal  Courts,  272^. 
(^)  i'/«//  Courts,  273. 

12.  T'ajcation,  274. 

13.  Consolidation    of   Parallel    and 

Competing  Failroads,  274. 
Q.  Actions  By  and  Against  Corpora^ 
tions,  274. 
I.  General  Right  to  Sue,  274. 

(a)  furisdiction     of      Federal 
Courts^  276. 
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General  Liatnlity  to  Suit,  277. 

Parties  to  Suits,  280. 

Service  of  Process,  283. 

Pleading  and  Evidence,  284. 

Execution,  2 88. 

Mandamus   against  Private   Cor^ 

poratious.  289. 
^«/<7     Warranto    against    Private 

Corpotations^  291, 
Dissolution  of  Corporations,  294. 
I.  Definition,  294. 
Classification,  294. 
Dissolution  l>y  the  Expiration   of 

the  lime  Limited  in  the  Charter, 

295« 

4.  Dissolution   upon    the  Happening 

of  a  Contingency  Prescribed  by 
the  Charter,  295. 

5.  Dissolution     upon    Surrender    of 

Franchises  to  the  State,  296. 

6.  ^dissolution  fy  Act  of  the  Legisla- 

ttfre,  298. 

7.  Dissolution  by  Failure  of  an  In- 

tegral Part  of  the  Corporation, 
301. 

8.  Dissolution  by  Forfeiture  of  Fran- 

chises in  a  Proper  Judicial  Pro- 
ceeding, 302. 

9.  Effects  of  Dissolution,  306. 


A.  (teaAinzATiaN  of  Cobporatiov8.--1.  Definition. — A  corpora- 
tion  is  a  body  consisting  of  one  or  more  persons^  established  by 
law*  for  certain  specific  purposes,  with  the  capacity  of  succession 
(either  perpetual  on  for  a  limited  period)  and  other  special  privi- 


1.  "A  body-politic  is  a  body  to  take 
in  succession,  framed  (as  to  that  capac- 
icy)  by  policy,  and  therefore  it  is  called 
by  Lililcton  a  body-politic;  and  it  is 
called  a  corporation  or  a  body  incorpo- 
rate, because  the  persons  are  made  into 
a  b^xiy.  and  of  a  capacity  to  take  and 
glfcni.  etc."  Co.  Lilt.  250  a. 
*A  Slate  is  not  a  corporation,  as  the 
term  is  usedin  the  United  States  revenue 
acts.    Grorgia  v.  Aikins.  35  Ga.  315. 

2.  By  the  common  law  of  England 
and  the  United  States,  a  corporation  can- 
not, like  a  partnership,  be  constituted 
by  the  a^eement  of  parties,  but  only 
under  authority  from  the  government. 
I  Biack.  Com  *472;  Ang.  &  Am.  g§  66- 
75:  Siowc  V.  Flagg.  72  111.  397;  Atkins 
7.  Mar.  &  Gin.  R.  Co..  15  Ohio  St.  21; 
Peoples  Assessors,  I  Hill  (N.  Y.),  616; 
State  V.  Bradford.  32  Vt.  50. 

Acting  as  a  corporation,  without  being 
lei^ily  constituted  one,  is  an  offence  at 
common  law,  being  a  contempt  of  the 
king  by  usurping  his  prerojjaiive.  Knider 
V.  Taylor,  3  Law  Jour.  68;  Duvergier  v. 


Fellows,  5  Bing.  248;  s.  c,  5  M.  &  P.  403. 
See  Quo  Warranto 

It  follows  that  a  corporation  can  have 
no  legal  existence  out  of  the  State  creat- 
ing it.  The  exercise  of  any  power  in 
another  State  depends  on  the  will  of  that 
State.  Gill  v.  Ky.  Min.  Co.,  7  Bush 
(Kv.),  635;  Thompson  v.  Waters,  25 
Mich.  214;  N.  O.,  J.  &  G.  N.  R.  Co.  v, 
Wallace.  50  Miss.  244:  Bank  of  Augusta 
v.  Earle.  13  Pet.  (U.  S.)  512;  O.  &  M.  R. 
Co.  V.  Wheeler,  i  Black  (U.  S.).  286; 
Liverpool  Ins.  Co.  v.  Mass.,  10  Wall,  (U. 
S.)  566. 

Hence  all  votes  and  proceedings  of 
persons  professing  to  act  in  the  capacity 
of  corporations,  when  assembled  beyond 
the  bounds  of  the  State  granting  the 
charier  of  the  corporation,  are  wholly 
void.  Ang.  &  Am.  §  498;  Taylor,  §  382; 
Aspinwall  v.  Ohio,  etc.,  R.  Co..  20  Ind. 
492:  Miller  v.  Ewer.  27  Me.  509:  Freeman 
t/.  Machias,  etc.,  Co.,  38  Me.  433;  Camp 
V,  Bvrne,  41  Mo.  525;  Ormsby  v,  W. 
Cop.'Mfg.  Co  ,  56  N.  Y.  623. 

Being  the  creature  of  local  law  oaly. 
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leges  not  possessed  by  individuals,  yet  acting  in  many  respects  as 
an  individuaL^ 

2.  Clajsiflcation. — Corporations  may  be  variously  classified,  de- 
pending on  the  point  of  view  from  which  they  are  regarded.  They 
may  be^ 

(i)  Sole,  consisting  of  but  one  member  at  a  time  ;*-*  or  aggregate. 
consisting  of  more  than  one  member.* 

(2)  Fublic,  for  the  purposes  of  government  and  the  management 
of  public  affairs;  or  private,  formed  by  voluntary  agreement  for 
private  purposes.* 


with  privilcfijes  and  immaniLics  ihat  can- 
noL  exL^C.  wiLhoui  Icgislaiive  permifision, 
outside  the  Stale  of  its  Sncorporaiion,  jt 
follows  that  though  for  ihe  purposes  of 
Fciiicral  jurisdiction  a  cofpuraiion  ts  in 
somt'  sense  regarded  as  a  citizen  of  that 
Slate  {see  Fi^rejg:V  CokpokatioNS),  it 
cannot  be  so  regarded  in  ihe  stnse  of  be* 
inp  '"etuillcd  to  all  the  privUcRes  and  im- 
miiiiTtitsQt  4'iiizLMis  in  the  several  Siaies,'* 
under  ihe  U.  S,  consiituiion.  Paul  v. 
Virfjinia.  S  Wail.  (U.  S.)  iGS;  Tairm  v, 
Wright,  3  Zab.  (N,  J,)  429,  445;  Bard  v. 
Pook",  13  N.  Y.  495.  504. 

A  Slate  «:an,  of  course,  incorporate  a 
cnrpoffiiion  t>f  sintiihcr  Sti*te.  Grangers* 
L>  <S:  H,  Ins  Co.  V.  K  am  per.  73  Ala.  325; 
s,  c.  6  Am.  &  Eng.  Corp.  Cas.  497; 
Bishop  V,  Brainerd^  2S  Conn.  2St>.  And 
see  O,  &  M.  R.  Co.  v.  Wheeier,  1  Black 
(U.  Sj.  28(V.  And  it  may  reto^ofze  as  a 
corporation  a  foreiirn  body  having  the 
essemia]  ;^uributesof  aroiporation,  even 
though  the  laivfj  under  which  it  Was 
forrTicd  mj*y  expressly  declare  JL  not  to  be 
such  Oiiverr/^  Liverpool,  eic.  Ins.  Co., 
Joo  Mass.  53 M  Liverpool,  etc..  Ins.  Co. 
7^.  Mi^*<s.,  10  VVatl.  (U.  S  )  566 

A  corporal  ion  charlertd  by  ihe  United 
Stattjs  i>  not  a  foreign  corporaiion  in  any 
State  where  ii  i^  ejitaUiished.  lilbv  v.  N. 
P.   R.  Co..  6  W.   N.  C.  tPa)  385,     See 

FOKKIGN  CoRPttRATIONS. 

1,  Moraweiz  (2d  EdJ,  p^  1,  227.  For 
corporaitonf:  as  persons,  see  Phrsoms. 

%.  The  king  of  Enijiand  hai  always 
been  regarded  as  a  sole  corporaiTon.  Co. 
Lilt.  43:  I  Black,  Comm-  *4Ctg:  J  Kyd 
on  Corporal  if  in  5.  20, 

A  man  may  compose  a  corporation 
sole  a^  iru^iee  for  the  benefit  of  others, 
of  which  ihemosi  famiitar  instance  is  the 
chamberlain  of  the  city  of  Lnntjon,  who 
may  lake  a  recogniiance  to  himself  and 
bis  fiuccessors  in  trust  for  the  orphans. 
Ful wood's  Case,  4  Co*  64;  Cro.  El.  464; 
I  Kyd.  20. 

Corporations  sole  are  nsually  e^clesi- 
asitcal,  as  a  bishop  or  a  vicar,  and  are 


therefore  very  rare  in  the  United  States. 
Where  the  minister  of  a  parish  was.  how- 
ever, before  ihe  Revolution  seized  of  a 
freehold  as  b  peisona  ecclesia  in  the  same 
manner  as  in  England,  he  and  his  suc- 
cessors did  not  cease  to  be  a  crporalion 
sole  for  that  purpose  after  tl  Stales  be- 
came independent.  Town  o  Pawict  v. 
Clark.  9  Cro.  (U.  S.)  292;  Weston  v. 
Hunt.  2  Mass.  501;  Brunswick  v.  Dun- 
ning, 7  Mass.  447. 

There  are  some  instances  in  which 
certain  public  officers  are  expressly  em- 
powered by  statute  10  sue  as  corporations 
sole.  Overseers  v.  Sears,  22  Pick  (Mass.) 
125. 

A  corporation  may  be  created,  capable 
of  being  eiiher  sole  or  aggregate,  eg.,  a 
grant  of  corporate  powers  may  be  made 
to  one  person,  his  associates  an<l  succes- 
sors, and  confers  on  him  the  right  to  ex- 
ercise  all  the  powers  granted  without 
taking  assotiaies.  Penobscot  Boom  Co, 
V.  Lamson.  16  Mr.  224. 

As  the  general  laws  under  which  pri- 
vate corporations  are  now  usually  formed 
always  establish  a  minimum  (usually 
five)  for  the  number  of  subsciibers  to  the 
certificate,  no  private  corporation  sole 
can  be  formed  under  these  laws.  See 
note  I,  p.  187. 

3.  People  V,  Assessors,  i  Hill  (N.  Y.). 
616.  620 

4.  '*  Public  corporations  are  gener- 
ally esteemed  such  as  exist  for  public  po- 
litical purposes  only,  such  as  towns, 
cities,  parishes, and  counties;  and  in  many 
respects  they  are  so,  although  they  in- 
volve  some  private  interests:  but.  strictly 
speaking,  public  corporations  are  such 
only  as  are  founded  by  the  government 
for  public  purposes,  where  the  whole  in- 
terests belong  also  to  the  g[overnment. 
If.  therefore,  the  foundation  be  private, 
though  under  the  charter  of  the  govern- 
ment, the  corporation  is  private,  how- 
ever extensive  the  uses  may  be  to  whith 
it  is  devoted,  eiiher  by  the  bounty  of 
the  founder  or   the    nature  and   objects 
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ClasBlfi^tion. 


(3)  EcchsiasHcal  (or  religioiii)^  for  religious  objects  ;  or  lay^  for 
secular  objects/^ 


of  (he  iiistiiuUf*n»  For  iT>5YUr>cc,  a  bank 
created  by  thr  government  for  it*?  own 
ases.  whofie  stock  '\^  exclusively  oivned 
by  ihe  government,  ifi,  in  the  stricte?^t 
SCT1SC.  at  public  eor^o ration.  So  a  hos- 
pice] creiitd  and  endowed  by  the  govern- 
ment for  ji^rneral  cbarily.  But  a  bank, 
whose  stuck  Ls  oivneU  by  private  periiond, 
IS  a  private  corporation,  ahbough  it  is 
erected  by  the  governtneniH  and  its  ob- 
jects and  operatujfis  partake  t>f  a  public 
rrature,  Tiie  s^ine  doctrine  may  be 
affirmed  of  instirance,  Ciinal,  bridge,  and 
turnpike  companies.  In  all  tbese  ca,^es 
the  uses  may,  hi  a  certain  sense,  be 
called  public,  but  the  corporations  are 
private;  as  much  so.  indeed,  as  if  the 
franchises  were  vested  in  a  single  per- 
!Min,"  Wa^hinjjton.  J»,  in  Dartmouth 
College  ZK  Woodward.  4  VVheat.  (U.  S.) 
5tii,  6^3 3.  See  also  O-iborn  i^.  U.  S. 
Hank.  7  Whea:.  (U.  S.)  73S. 

"  The  difference  betiveen  these  two 
classes  of  curporatiorrs  is  radical,  and 
hence  they  are  in  many  instances  gov- 
erned bv  widely  different  principles  of 
Uw.  Private  corporal  inns  are  assoda- 
lions  fortned  by  the  voluntary  ajjrree- 
ment  of  their  members,  such  as  banking, 
railroad,  and  mantifacturinf^  companies. 
Public  corporationfi  are  not  voluntary 
associations  at  all,  and  thffc  J5  no  con- 
tractual rekiLion  between  the  corpnrators 
who  cnmpose  them;  they  are  merely 
government  institutions,  created  by  law, 
ft>r  ihie  administration  of  the  affairs  of 
the  o*mmunity."  Moraweti  (ad  Ed.)-  ^  3- 
See  Dillon  on  Mun.  Corp.  %%  \<i-^\\  Anj;;. 
Am.  ^^  30-34;  Dean  v.  Davis,  5*  CaL  & 
406:  People  I/,  Morris,  ij  Wend.  (N.  Y,) 
3*S.  337;  Bushel!  v.  Com,  \i\^,  Co,,  15 
S,  &  R.  (Pa.)  1S6:  Foster  v.  Fowler,  f>o 
Pa.  St.  37:  Bennett's  App  ,ii5  Pa.  St.  242. 

In  Miiirrs'  Ditch  Co.  i^*  Tellerbach.  37 
Cal.  543,  three  classes  were  reconniied: 
public  municipal  corporations,  the  object 
'^"f  wbiih  is  to  promote  the  public  interest; 
corporations  technicatly  private,  but  of  a 
^■nr^'pub  ic  character,  havini;  in  view 
some  public  enterprise  in  which  the  pub- 
lic interests  are  trivoWed.  such  as  rail- 
road, turnpike,  and  canal  compnnies; 
and  corporaiioiis  stricity  private. 

In  ihc  popular  meaning  of  the  term, 
nearly  every  corporaiion  i^  public,  inas- 
rtiuch  as  they  are  *\\\  created  for  the  pub- 
lic benefit.  Yet  if  the  whole  interest  does 
not  helonjj  to  the  covernmentn  or  if  ihe 
corporation  is  not  created  for  the  admin* 
istration  of  political  or  municipal  power, 
ft  tf  a  private  corporation.     Rnndle  zi.  D. 


k  R.  Canal  Co.,  i  Wall.  Jr,  (C  C.  U.  S.J 
273,  arjo.  To  the  same  effect,  Bk,  of  U. 
S.  -u.  Planters*  Bk.,9  Wheal.  (U.  Sj  i>07; 
Directors  7'.  Houston,  71  111.  3t8-  Miners' 
Bk.  V,  U.  S.,  I  Greene  (lowa|,  553;  Ten 
Eycki^  D.  &  R.  Canal  Co  ,  \t  N.  J..L, 
aoo;  Tinsman  t'.  Bel,  Del,  R.,  26  N,  |, 
L.  148:  Bonaparie  v.  C,  &  A.  R*  Co.. 
I  Bald.  (C.  C.  U:  S.)ao5;  Ala  R.  Co.  tt, 
Kidd,  29  Ala.  231;  McCune  v.  Norwich 
Gas.  Ci*.*  30  Conn.  521;  Common  wealth 
V.  Lowell  Gas.  Co.,  12  Allen  (Mass.).  77; 
Roanoke  R.  Co.  : .  Davis,  a  Dev.  &  Bat. 
(N,  Car,;  45;  Bailey  Xf.  Mavor,  etc.,  3 
Hill  {N,  YJ,  331:  N.  Y.  C^  R.  Co,  r^ 
Mel,  Gas,  Co..  63  N*  Y.  326:  Vincennes 
Univ.  <K  Indiana,  14  How.  (U.  S.)  268 

The  fact  that  the  State  has  an  mierest 
as  one  of  the  corporators  does  not  make 
a  corporation  public,  Bk.  of  U^  S,  ?', 
Planters*  Bk.,  4  VVheat.  (U,  S,)  20^  l 
Turnpike  Co.  7'/\Vallace.  8  Walts  (P.*  I 
3t6»  Nor  that  the  corporation  derivt** 
a  part  of  its  stipport  from  the  govern* 
ment.  Cleveland  v.  Stewart,  3  Ga  283. 
Nor  that  the  corporation  is  ecnploved  in 
the  service  of  the  government.  Thom- 
son 7'.  Pacific  R.,  9  Wall.  (U.  S.)  571J. 
The  same  has  been  held  where  the  eniirt' 
interest  was  in  the  Scale.  State  Bk  of  So. 
Car,  7".  Gibbs,  3  McC  (S.  Car.)  377, 

'*  By  becoming  owner  or  stot  khotd** r 
the  Suite  tlescends  from  its  sovereign 
diiyrnity  to  individuality  so  far  a^  lo  pisn  e 
il  on  an  even  footing  of  legal  li.ibiliiy 
with  other  corporations  of  like  character 
and  purposes.'*  Hutchinson  v.  W.  &  A, 
R.  Co..  6  Tcnn.  (134.  But  ihe  contrary 
has  also  been  held.  Trustees  v.  Winsilon, 
5  Sl.  it  P.  <AEa  )  17, 

In  the  con^tilution  of  Ptnttsyhinm 
(an.  16,  sec,  I3J  the  term  "  private  cr>i 
puraEion^'  is  declared  to  include  "'all 
joint-stock  com  pern  tes  or  associations 
havinr;^  anv  of  the  powers  or  privileges  of 
corporations  not  possesseil  by  indlvitiu- 
flls  i*r  partnerships.**  Similnt  provisJoiL-it 
are  found  in  the  ronstnutions  ol  Alubfiwit, 

Afiritffsatft,    jVurih     CaFv/tna,    and     jVf-c 

1    Anflf.  &  Ames,  ^  3f}, 

The  former  name  is  usual  in  Mng'innti- 
ihe  latter,  in  the  Uniied  States,  Ang»  & 
Ames^  ^  37. 

5S.  Blacks^tone  (i^  AlO)  stales  that  ec- 
clesiastical corporations  are  where  ibr 
members  that  compo.se  it  are  entirelv 
spiritual  persons.  This  is  not  the  r^As*^ 
in  the  Cttifrti  StoUs.  where  the  ve^trv^  of 
a    church,   or   nthtrr   laymen    holding  an 
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(4)  Eieeuiosjnarj^  for  cliari table  puiposcs  ;*  or  civile  for  the  trans- 
action of  public  or  private  business/'* 

Besides  corporations  proper,  there  are  quasi  corporations,  or  cor- 
porations sub  modo^  i-e.,  associatJoiis  and  fjovernnicnt  institutions 
possessing  only  a  portion  of  the  attributes  which  distinguish  ordi- 
nary pubhc  or  private  corporations.^ 

3.  Ordiimry  Corporate  Powers,— At  the  common  law  the  ordinary 
powers,  considered  essential  to  every  corporation,  are  these:  ^ 

(i)  To  have  succession,  by  its  corporate  name/'*  cither  perpetually 
or  for  a  limited  period. 


fmalf^^ous  office,  are  almost  always  mem- 
bers  of  the  corporation. 

Relig^inufi  trurporairons  in  the  Uftiiid 
Stairs  *■  iire  noi  to  he  regarded  as  t^- 
clcsiaf^tical  rorpotations  in  the  sense  of 
the  English  law,  which  were  composed 
c'riiirely  of  ecclesiastical  persons,  and 
subject  to  the  ccclef^iasUcal  judJcatoriea, 
but  HS  belonging  to  )hc  class  of  civil  cor- 
paTaLio[i^,  (It  be  ronirolleti  and  manager! 
accnrdiMg  to  ihe  principles  of  the  com- 
mnn  law  as  administered  hy  the  ordinary 
tribunals  of  justice."  Robertson  v.  Bid- 
lious  It  N.  Y.  2-13*  See  Terrell  v.  Tay- 
lor. gCr.  <U.  S,)43. 

1  1  Kyd^  26;  Asylum  v.  Phoenix  Bk., 
4  Conn.  272;  Stale  v.  A  Hams,  44  Mo. 
570:  McKim  V.  Otiom.  4  Btand  Ch.  (N. 
Y.)  407;  Dan  mouth  College  7'.  Wood- 
u-iul,  4  Wheat,  (U.  S,)  5tS.  681;  Vin- 
rennesUniv,  -u.  Indiana,  14  How.  (U.  S.) 
Cb8. 

An  academy  receiving  fees  for  luUion 
is  not  necessarily  a  cnrporaiion  '*  for 
pc^cuniary  prcjfit."  Sta,  CUra  Fern.  Acad, 
V.  Sullivan,  117  III.  375;  s.  c,  13  Am.  & 
ring.  Corp.  Cas.  Il* 

D  The  universities  of  Oxford  and 
Camhridge  arc  civiL  and  not  ecclesiasti- 
cal nor  eleemosynary,  i  Black*  Cofn. 
471. 

3.  Moravvetz(2d  Ed.).  |6:  2  Kent,  ^'^274. 

The  u!^ual  public  ^J/^^Ji-corporations 
are  counties,  hundreds,  townships,  over- 
seers of  the  ponr,  town  supervisors,  etc. 
See  Adams  v.  Bank.  1  Me  363;  Riddle 
\K  Proprietors,  7  Mass.  169;  Mower  rr. 
Leicester,  9  Ma??;.  352;  School  District 
r.  Wood,  13  Mi^ss,  1Q3;  Damon  -k 
Granby,  2  Pick.  (Mass.)  352;  Rouse  r. 
Moore.  lS  Johns.  (N.  Y.)  407;  N. 
Hempstead  xk  Hempstead,  2  Wend.  (N, 
Yj  109. 

Joint-stock  companies  may  be  cited  as 
qitaj:i  corporations  of  a  private  character. 
They  are  associations  having  some  of 
ihc  features  <jf  an  ordinary  common  law 
copartnership,  and  some  of  those  of  a 
private  corporation,  Morawetz  (2d  Ed.), 
§6. 


4,  For  these  powers  In  general,  see  i 
Blacks.  Com.  475  ;  2  Kent  Com,  277  ; 
I  Kyd.  33,  69. 

In  the  general  laws  of  each  State  for 
the  formation  of  corporations,  it  is  pro^ 
vided  that  every  corporation  so  formed 
shall  have  these  powers. 

6.  Corporate  Kamfl. — Every  corporation 
shouM  have  a  name,  by  which  it  may  be 
kiuiwn  as  grantor  and  grantee,  may  sue 
and  be  sued,  and  do  all  other  legal  acts. 
Ang.  ^  Anies,  5^99.  See  case  ol  Sutton's 
Hospital,  10  Co..  1  a.  28   h. 

Ha  name  be  not  expressly  giveo  in  the 
charter,  it  may  be  iissumed  hy  implica- 
tion from  the  nature  of  the  powers 
granted.     Anon.,  i  Salk.  iqi. 

A  corporate  name  may  be  acquired  by 
usiige.  , Smith  v.  Plank  Rd.  Co.,  30  Ala, 
650, 

The  name  should  be  distinct  from  that 
of  any  other  body  incorporated  in  the 
same  Slate.  Hence  in  Newhy  %k  Or. 
Cent,  R.  Co.,  D^ady  lU.  S.  C.  C).  609, 
the  court  said:  ''  The  corporate  name  is 
a  neces.sary  element  of  a  corporation's 
existence.  Any  su  it  which  produces  con-, 
fusion  or  uncertainty  concerning  this 
name  is  weU  calculated  to  injuriously 
afifect  the  identity  and  business  of  a  cor* 
poration.  And  as  a  matter  of  fact.  In 
some  degree  at  least,  the  natural  and 
necessary  consequence  of  the  wrongful 
appropriation  of  a  corporate  name  is  to 
injure  the  business  and  rights  of  the  Cor- 
poration by  destroying  or  confusing  its 
identity."  An  attempt  to  incorporate  by 
the  name  of  another  corporation  already 
existent  in  the  same  State  was  therefore 
enjoined. 

The  charter  of  a  church  will  not  be 
approv-ed  unles??  the  corporate  name 
i^dopted  hr  entirely  distinctive  from  that 
of  any  other  association  incorpor«ited  in 
the  same  locality.  Pres.  Ch.  of  Harris- 
bur^,  2  Grant's  Cas.  (Pa.)  240. 

There,  is  no  restriction,  however.  00 
the  legal  right  of  a  corporation  to  take 
the  name  of  a  corporation  of  another 
State,  though  from  a  moral  point  of  view 
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(2)  To  Like  and  ^mnt  property,  to  contract  obligations,*  and  to 
sue  and  be  sued'*  by  its  corporate  name  in  the  same  manner  as  an 
individual. 

(3)  To  purchase  lands  and  other  property,  and  to  receive  grants 
of  privileges  and  immunities,  and  to  hold  the  same  for  the  benefit 
of  its  members  and  their  successors  in  common,^ 

{4)  To  have  a  common  seal.'* 


suet]  an  act  must  be  condemned.  Lehigh 
VallevCo.il  Co.  z*.  Hampiitn  (U.  S.  DijsE, 
Ct.  Ill,,  t&Ss).  S  Am.  &  Eng.  Corp.  Cas. 
zoi. 

A  forporaiian  may  have  one  name  by 
which  U  may  take  and  f^rant  and  another 
by  which  it  may  sue  and  he  sued»  A 
cprporaiion  by  pre.scriplion  may  have 
jevt^ral  names  tu  the  s;imti  purpose,  and 
Kirr  ftifias  will  lie  in  one  of  the  namea 
on  a  judgment  obtained  in  the  other.  It 
is  said  ibai  a  corporation  by  charter  may 
be  empowered  to  act  and  purchase  by 
one  name  and  sue  and  be  sued  by  another, 
and  may  even  be  specially  empi^wered  to 
use  more  than  one  name  to  the  i^anie  pur- 
pose. Anj^.  &  Am,  ^  too;  i  Kyd.  32g, 
230;  Anon.,  3  Saik.  los;  Minot  v.  Curtis, 
7  Mass.  44 r. 

Where  one  certain  name,  however,  has 
been  given  by  charter  and  adopted,  the 
corporation  can,  in  general,  act  by  no 
other  name;  and  where  a  corporatioti  is 
required  by  ihe  Stale  to  act  for  its  own 
benefit,  it  must  do  this  by  its  proper  nnme^ 
Glass  7^  Ttpton,  etc,  Co.,  32  Ind.  376, 

If  a  corpjration  conveys  by  a  wrong 
Dame,  tt  cannot  take  advantage  ol  thts 
aJter  recrivinff  the  consideration,  African 
Soc,  V.  Varkk,  13  John.  (N.  Y.)  38. 

In  grants  to  corpnrations,  the  name 
mL*i  be  the  same  in  substance  as  that 
given  by  the  charter*  bu?  need  not  be  the 
same  in  wortJs  and  syllables.  Rex  z\ 
Haui;hley.  i  Barnn  &  Ad,  655. 

To  sustain  a  devif»e  to  a  corpnration,  U 
Is  sufficient  10  show  that  a  particular  cor* 
pofalton  wa^  meant,  ihouf^h  the  name  be 
mistaken.  Vansant  v.  Roberts,  3  Md. 
ng;  First  Parish  if.  Cole,  3  Pick*  (Mass,) 
332. 

Flaoe. — A  corporation  should  be  con- 
stituted as  of  some  place.  Anir.  &  Am, 
%ioy,  potter  f.  Bcink  of  Ithaca,  7  Hill 
(N.  Y.)  530;  Land  Grant  Ry.  v.  Cyffey 
Co.^  6  Kan.  245. 

1.  **  It  Is  well-settled,  sound,  and 
rational  law,  that  contracts  which  ihe 
cornnraiiiin  has  power  to  make  may  he 
tnade  m  the  ^.-ime  mannrr  ihat  a  naiural 
person  trould  make  them,  in  the  Mbsence 
of  any  special  rrstriction,"  HiunL  v. 
Walker,  11  Wis,  334, 

In   Barry  v.  Merchants'   Exch.  Co..  1 


Sand.  Ch.  (N.  V.)  2S0,  the  following 
propositions  were  laid  down; 

Every  corporation  has  as  such  at  com- 
mon law  the  capacity  to  take  and  grant 
property  and  to  contract  obligalic^ns  it> 
the  same  m^nnrr  ag  an  iiidividua], 

CtirporaiionSt  except  when  res^traincd 
by  law,  have  the  absolute  jhs^  disf*i}ticftiii 
of  their  properly,  wheiher  oJ  Idnds  or 
chattels,  and  in  its  exercise  are  unlimited 
as  to  objects  and  quantity. 

Corporations  created  for  linitfd  and 
special  purposes,  by  the  nature  of  ^^  hich 
their  common-law  pollers  arc  rt^iricled, 
may  make  all  contracts  neces^^ary  and 
usual  in  the  case  of  ihe  business  they 
transact  as  a  means  Lo  effect  their  objrcis, 
and  within  these  hmitB.  unless  expressly 
prohibited  by  law  or  the  provisions  of 
their  chaners,  may  deal  precisely  as  an 
individual  might  who  sought  to  accom- 
plish the  same  ends. 

So  in  Reynolds  v.  Commissioners,  5 
Ohio,  205,  it  was  said,  **a  corporation^ 
by  the  terms  of  its  creation,  has  the  same 
capacity  to  buy  and  sell  ihat  an  individ- 
ual has  who  is  competent  to  make  con- 
tracts." 

S.  Biglil  to  Sne  and  bo  Sued — It  ts  even 
provided  in  the  i  onstituttons  of  some 
States  that  all  corporations  can  sue  and 
be  sued  like  natural  perstons.  Sec  Con- 
stitutions of  AiatfiiTtm  (art.  14.  sec.  13),Gj/i- 
firrttiit  (art.  12^  sec.  4).  Krimas  (art.  is. 
sec.  6 ) ,  Mukiga ti  (art,  15,  sec,  it),  A/i/t - 
tuj!t?/a  tart,  12,  sec,  1),  Ae^raska  (an.  13, 
sec.  3),  A'fvaiia  (art.  8,  sec.  5),  AfW  Y^rk 
(art.  8,  sec,  3),  North  Carolina  (art»  S, 
sec.  3). 

In  general,  a  corporation  can  be  sued 
in  transitory  actions  in  any  State  where 
tegal  servrie  of  process  can  be  had.  Gill 
7',  Kv.  Min,  Co..  7  Rush  (Kv.).  635;  N. 
O..  1  .'&  G.N.R. Co.  r>.  Wallace, 50  Miss. 344. 

iiy  the  coTis]itution<J  of  ALihama  (art. 
14 J  sec.  4)  and  Calif^rma  (art.  I2,  sec, 
jfj)  i,uiis  may  be  brought  ajiainsl  a  cor- 
poral ion  in  aiiy  county  where  it  does 
businciis:  and  Ftich  is  the  pen^ral  rule. 

3,  For  restrictions  of  the  right  of  cor- 
porations to  hold  real  estate,  see  /wyr-i 
Ihis  title,    POWF^BS  of  COKluRATtONS, 

4.  See  m/ra  this  title,  PovvilJiS  OF  Cor- 
l^Q  RATIONS. 
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(5)  To  make  by-laws,  which  are  considered  as  private  statutes  for 
the  government  of  the  corporate  body.^ 

(6j  To  appoint  and  remove  its  officers,  and  expel  members.* 

A  corporation  has,  however,  no  powers  whatever,  cx:ept  those 
given  by  its  charter  or  the  law  under  which  it  is  incorporated, 
either  directly  or  as  incidental  to  its  existence.*  The  exercise 
of  all  corporate  powers  should  be  subject  to  the  legal  rights  of  in- 
dividuals.* 

4.  Power  of  Creating  CorporationB. — The  power  of  creating  corpo- 
rations is  one  appertaining  to  sovereignty,  exercised  by  that  branch 
of  the  government  in  which  it  is  constitutionally  vested.^  Being  a 
means  by  which  other  powers  are  exercised,  and  not  an  end  of  gov- 
ernment in  itself,  it  will,  even  if  not  expressly  granted  by  a  constitu- 
tion, follow  from  the  grant  of  other  powers  which  are  carried  into 
execution  by  its  means.*     In  the  United  States,  the  power  belongs 


1 


1.  See  By-Laws. 

2.  See  Amotion. 

3.  Se«  infra  this  title.  Powers  OF  CoR- 
s*ORATio>*s.  Dartmouth  Coll.  v.  Wood- 
ward. 4  Wheal.  (U.S.)  636;  City  Council 
V.  Plank-RtsadCo..  31  Ala.  76;  Holland?/. 
Ciiy.  of  Sao  Francisco,  7  Cal.  361 ;  Cecum 
Co.  ?/.  Sprague  Mfg.  Co.,  34  Conn.  541; 
Ohio  Ins.  Co.  V.  Munnemacher,  15  Ind. 
394;  Thompson  v.  Waters,  25  Mich.  214; 
R.ochesier  Jns.  Co.  v.  Martin,  13  Minn. 
59;  Ruj;;iir1es  v.  Collier,  43  Mo.  353;  Down- 
ing 7*.  Ml.  Washington,  etc.,  Co.,  40  N. 
IL  230;  People  V.  Uiica  Ins.  Co.,  15 
John.  IN.  Y.)  35S;  Farmers'  L.  &  T.  Co. 
v.  Carrr>}l,  5  Barb.  (N.  Y.)  613,  649; 
Whiie^s  llankv.  Toledo  Ins.  Co.,  12  Ohio 
St.  601. 

The  exercise  of  a  corporate  franchise, 
being  restrictive  of  individual  rights,  can- 
not bi2  extended  beyond  the  letter  and 
spirit  of  the  act  of  incorporation.  Beaty 
fK  Knowler.  4  Pel.  (U.  S.)  152.  16S. 

The  sptrtific  grant  of  certain  powers  in 
a  charter  ifs  an  implied  prohibition  of 
other  and  distinct  powers.  N.  Y.,  etc., 
Ins.  Co.  V,  Ely,  5  Conn.  560,  572;  People 
?\  Utica  Ins.  Co.,  15  John.  (N.  Y.)  358, 
333:  N.  Y.,  etc..  Ins.  Co.  v.  Ely,  2  Cow. 
(N    Y,)673.  699. 

A  corporation  can  make  no  contracts 
that  are  not  necessary  either  directly  or 
indirectly  to  effect  the  objects  of  its 
creation,  and  it  can  itself  deny,  in  an 
action  brought  against  it  on  a  contract, 
its  power  tn  enter  into  it.  Abbott  v,  B. 
^  R.  Stm-  Pkt.  Co..  I  Md.  Ch   542. 

A  corporation  created  according  to  the 
rules  of  the  common-law  must  be  gov- 
erned by  ii  in  its  mode  of  organization, 
in  the  manner  of  exercising  its  powers, 
and  in  the  use  of  the  capacities  conferred. 
When  crca^icd  in  di^rcs^^'l  ^^  ihese  rules.  , 


its  existence,  powers,  capacities,  and  the 
mode  of  exercising  them  must  depend  on 
the  law  of  its  creation.  Pen.  Boom  Co. 
z/.  Lam  son,  16  Me.  224. 

4  The  constitutions  of  California 
(art.  12,  sec.  8),  Colorado  (art.  15,  sec.  8), 
Georgia  (art.  4,  sec.  2,  2),  Louisiana 
(art.  235),  Missouri  (art.  12,  sec.  5).  and 
Pennsylvania  (art.  16,  sec.  3)  provide 
that  the  exercise  of  the  police  power  of 
the  State  shall  never  be  so  construed  nor 
abridged  as  to  permit  corporations  to 
conduct  their  business  in  such  manner  as 
to  infringe  the  equal  rights  of  individuals 
or  the  general  wellbeing  of  the  State. 

5.  Both  before  and  for  some  time  after 
the  Norman  conquest,  the  nobles  had  the 
power  of  conferring  corporate  privileges 
with  intheir  respective  demesnes,  i  Kyd, 
42.  Eventually,  however,  this  privilege 
was  recognized  as  belonging  to  the  king 
alone,  who  could  exercise  it  either  by  his 
sole  charter  or  by  an  act  of  parliament, 
both  means  being  almost  equally  expres- 
sions of  the  royal  will.  With  the  growth 
of  parliamentary  power,  certain  bounds 
to  the  king's  right  to  create  a  corporation 
by  his  sole  charter  became  established, 
and  it  was  held  that  the  most  important 
corporate  franchises  could  be  granted 
only  by  act  of  parliament,  the  royal  assent 
to  which,  though  a  necessary  ingredient 
as  a  matter  of  constitutional  form,  could 
not  practically  be  withheld.  The  crown 
cannot,  for  instance,  grant  a  charter  con- 
ferring a  monopoly  or  the  power  of  im- 
prisonment. 2  Kent.  *276;  i  Kyd,  61; 
Ang.  &  Am.  gS  66-68. 

6.  McCulloch  V.  St.  of  Maryland,  4 
Wheat.  (U.  S  )  316.  409.  On  p.  441  Mar- 
shall. C.  J  ,  said:  **The  power  of  creat- 
ing a  corporation,  though  appertaining 
to  sovereignty,  is  not  like  the  power  ot 
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ifjCongress  and  the  State  legislatures'  (being  limited  in  the  former 


mnkiTur  war  or  levyinir  taxes  or  reguJat* 

iji.  iWer,  vvbicli  i:;mriat  In*  ifn- 

III, -  Ji*nifil    to   other    powers   df 

ayc«l  AS  a  mriiiia  ol  exccuiing  tlicm.  It 
i-*  rfrt<-f  the  end  for  wliichi  oiUer  powers 
4f'^  '  I Tis  by  which  other 

**1  I  L  /  .  .   No  5ufli- 

Cier.  p^,L^''M    IS  uir.-riL-h«re  perceivcd  why 
ll  ijui^  not   pa^s  as  jacidenl^l   to   those 
poWrr»  Hrhtch  are  expressly  given  if  U  be 
idircd  mmle  of  ejtccmirtg  tl*em/* 
i    Awg.  $L  Am,  f  71  :    Moraweti  (ad 

?over  of  C(mgr£a»— Congress  has 
jmivrT  tt(  creati!  u  •:  n  whenever 

%wJi  a  me^sutr  is    ^  >:  for  cart y- 

n,,,^,  n.M  .,,..  ,.1"  hKr.  ..,,;,, ,_,,,^,_^  purposes  of 
iii-  £icnL    Such  a  corpora- 

ti"  it  to  aid  the  goven»* 

iiinil  ifi  kUt  iiJiitnitH^itraUofi  of  the  public 
^Tviie.  c^rniol  be  Cfjii  I  rolled  or  ait  et  led 
iiy  iljf  States,  except  so  far  as  Congress 
miy  pf  rmit,  ^icCuUoch  f.  Mar>ian*i.  4 
WliCAi,  iti  S  >  3tO:  OsboriT  ta  Bk.  of 
U.  S.i^  Wlieat,  lU,  S.)  7(iS;  Brown  r/, 
M..r;i.uui,  ,3  Wheal.  (U.  S.)  419;  Wc^itou 
k^ton.  3  Pel.  lU.  S.)  466: 
EUnk   f.     Denrmg,    Qt    U.   S* 

fdvirof  tht  Stsite  LigiBlatarei.— The 
•lUh^mynf  ihe  lejifislatufe  in  this  respect 
'*  .ifvsnlme  and  im limited,  exec  pi  by  ex- 
jjr*'  :  '^^i*'H»ns  of  the  (uodamental 
'-  :  i\  Whitseiu  II   Ala.  472; 

^1'  Co.  V,  WooO.    t4  Ga.  80; 

^iw«(e  y,  ^^44^,  7a  III  397;  Aurora  c'. 
ffe«»*  ^  bid.  74;  McKtm  V,  Odom.  3 
ft<<tid  (Md.j.  407;  Bk.  of  ChenanifO  1/. 
Ho><fo*  26  N  V.  467;  Atkmson  ik  Mar. 
It  Cm,  K,  Co.,  15  Ohio  St.  at;  Murphy 
^  Iknk.  ;o  Fa,  St.  415,  419:  Bel!  i/.  Bk. 
ntNashvilJe.  Peck  (Ten  11.).  269;  State  v. 
rtr*ilfurd  12  Vi.  50;  Brtscoc  r,  Bk,  of 
'oTTstfi.  of  Ky  .  II  Fci.  (U.  S;)  257. 

■ ".  4.nrr»pante«i    or    st>t:ietics    not 

V  s.anf'tioned  by  the  legislature, 

.icneral  or  sperial  latt% 

hail  ordiniiry  piirti^er* 

L, ..ii   respectinif  them  are 

IV      Welb    V.    Gflies.    18    Barb. 

^Vlierc  (he  cotisthution  ^ives  the  !egU- 

iNi'arp  [^kcm«*r  in    iis  discrelifm   to  cfeiLic 

'  ifti  charier,  the  courts 

KercJsc  L)f  thl?;  di'scre- 

'  r     ifuvt    Co.    ',\    Brady,    20 

f*^<b  (\,  V  \  If 9. 

ITBTfllarial  logiikturtcan  also  create 

ii?ct    to   the    right    of 

i,  ]'rt>v«*  and    revoke  its 

^  .00.    Afig,  ^^  Am,  ^  75;  Vsince  i/.  F, 


^  M.  Bk.  of  tnd..  I  Blackf.  (IndOSo;  Rid 
dick  i'.  A  melt  n,  I  Mo,  5. 

Eeatri<stioni  on  Itds  Fow«r,  — ll^e  ttsuat 
restriction  is  thiit  which  forbids  the  tegis- 
Jftiufc,  either  wholly  or  with  but  few  ex- 
ccplicins,  to  create  corporations  by  special 
act.  See  Moraweti  \jd  Ed.),  §  lOi  Stitn- 
son's  Am.  Stat,  Law.  §441. 

Where  such  restrialon  exists,  a  specftd 
act  tiutburijciiig  punchaspr*^  of  a  railroa4*s 
properly  at  it  foreclosure  !aale  to  organlie 
aitri  forrn  a  corfvofaljon  wlih  the  same 
rii^his  £ihd  frat^ chides  ^%  beloofi^et)  tn  the 
corporation  whose  property  was  taken* 
is  uncoiistimtional  ikm\  void.  Atkinson 
ZK  M.  iSi  C,  R.  Co  .  »=;  Ohio  St.  21. 

Where  a  legislature  graiUed  10  specified 
individuals  and  Ihefr  assigns  certam 
powers  and  privHtegcs,  to  take  e0ect  if 
they  should  whbin  a  cerialn  lime  or^- 
nixe  themselves  into  a  corpora tiitn  under 
existmg  laws,  the  aci  vy^s  held  special, 
and  thereroTC  uoconsiiluiionaL  The  fact 
that  the  iegislatyre  in  aofnher  act  de- 
clared that  the  first  act  should  be  eonsid- 
ercd  general,  did  not  alfect  the  m.tUer, 
San  Francisco  I^  Spring  Valley  W,  W* 
Co.,  4^  tlal.  *193- 

The  constituiious  of  several  States 
forbid  alt  special  acts  to  extertd«  chatige, 
alter,  or  amend  any  charier  or  franchiie 
already  in  force.  Sttmson  Am.  SCat« 
Law.  %  440  (D). 

An  at:t  atithorlzing  any  unker^^iiy  or 
college  lo  chcinge  its  name  before  a  cer- 
tain date  does  tioi  confJict  with  such  a 
restriction.  Hai^lett  v.  Butler  Univ., 
84  Ind,  330, 

Where  (here  are  no  sut:h  restrictions, 
the  fact  that  creation  by  special  statute 
is  forbidden  is  held  tjot  to  affect  altera* 
lions  of  charters  or  extension  of  their  pe- 
riod of  existence*  Coiton  v.  Miss,,  etc,. 
Boom  Co.,  33  Minn.  572;  St.  Paul  F. 
Ins.  Co.  -/.  A I  lis,  24  Minn.  75;  Wallace 
?/,  Loom  is.  97  U,  S.  146. 

By  the  constitution  of  Peiaware  (art. 
J,  sec.  17L  every  charter  must  be  passed 
by  a  tvvo'ihirds  majority  in  each 
house. 

By  ibe  constitution  of  Geargia  fart.  3* 
sees.  17.  iS).  the  legislature  has  no  power 
to  create  private  corpora tion?i,  except 
banking,  insurance,  railroad,  canal,  navi* 
galioa,  express,  and  lelctjraph  companies, 
but  shall  prescribe  by  law  the  manner 
in  which  such  powers  shall  be  exercised 
by  (he  courts. 

By  the  constitution  of  HkoJt  hiattd 
(art.  4,  sec.  17^  bills  to  create  corpora- 
ttons*  other  than  rcligtous,  charitable, 
and  the  like,   must  be  continued  to  lh« 


IQl 


^^^ 


Or^aniiation. 


CORPORATIONS. 


How  Created. 


case  to  public  purposes,  and  in  the  latter  by  the  restrictions  of  the 
State  constitutions),  and  it  cannot  be  delegated,* 

A  corporation  may  also  exist  by  prescription,  which  presupposes 
authorized  and  legitimate  creation/^ 

5.  How  Corporations  are  Created. — The  right  to  corporate  existence 
was  formerly  granted  only  in  exceptional  cases,  and  by  a  special 
charter  or  act  of  ihcorporation  in  each  instance  ;*  but  the  po%vcr  of 
special  legislation  of  this  sort  is  now  restricted  or  abolished  by 
the  constitutions  of  nearly  all  the  States,*  and  corporations  can 
now  usually  be  formed  by  any  persons  who  comply  with  certain 
general,  in  some  States  extremely  simple,  statutory  requirements.^ 


next  legislature,  and  public  notice  given 
of  their  pendency. 

By  the  constitution  of  South  Carolina 
(an.  12,  sec.  5).  alt  laws  creating  corpora- 
tions shall  have  provisions  to  prevent 
and  punish  fraudulent  misrepresenta- 
tions as  to  the  capital,  property,  and  re- 
sources. 

1.  In  England^  Parliament  can  confer 
on  any  ptrrson  the  power  to  grant 
charters  of  incorporation.  The  same  is 
tnje  of  the  kioK*.  the  grant  in  such  a 
case  being  considered  the  king's  act  on 
ihe  principle  of  qui  facit  per  alium  facit 
i^fTSi,  I  Bl.  Com.  474;  I  Kyd,  50;  Ang. 
&  Am.  74. 

In  the  United  Statts,  the  principle 
dfhgata  potestas  non  potest  delegari  is 
applied  to  the  legislative  power,  and  it  is 
held  that  the  legislature  cannot  delegate 
ihis  to  any  ojher  body  or  authority. 
Cooley*s  Const.  Lims.  116;  Morawetz 
(3d  Ed.),  815. 

Where,  however,  the  legislature  has 
enacted  that  corporations  may  be  formed 
upon  compliance  with  certain  conditions, 
it  is  no  objection  that  ministerial  duties, 
such  as  the  issuing  of  a  certificate  or 
charter,  must  be  performed  by  some 
judf^e  or  other  oflScer  before  the  incor- 
poration takes  effect;  nor  even  that  he 
must  exercise  his  judgment  in  determin- 
ing whether  the  law  has  been  complied 
with,  and  the  proposed  corporation  can 
properly  be  chartered  under  it.  General 
corporation  laws,  even  if  not  provided 
for  by  the  constitution  of  a  State,  are 
constitutional.  Franklin  Bridge  Co.  v. 
Wood.  14  Ga.  80:  Ames  v.  Port  Huron 
Co..  6  Mich.  266;  Keyser  v.  Trustees  of 
Brnnen,  16  Mo.  88;  Thomas  v.  Dakin, 
22  Wend.  (N.  Y.)  210:  Greeneville,  etc., 
R.  Co.  V.  Johnson.  8  Baxt.  (Tenn.)  332; 
Falconer  v.  Campbell,  2  McLean  (C.  C), 

195- 

2.  I  Black.  Com.  *473;  2  Kent,  ♦276; 
Anc  ^  Am.  §70;  Greene  v,  Dennis,  6 
Conn.   302;  Hagerstown  Tupke.   Co.   v. 


Creeger,  5  H.  &  J,  (Md.)  r22;  Dillingham 
V,  Snow,  7  Mass.  547:  Stockbridge  f. 
West  Stockbridge.  li  Mass.  400^  Bow  s*. 
Allenstown,  34  N.  H.  351. 

Where,  however,  \\  \%  clear  that  no 
charter  has  been  gnmred.  the  exercise  of 
corporate  rights  through  ^  series  of  yeara 
will  avail  nothing.  Douthitt  v.  Siimson, 
63  Mo.  269. 

3.  The  charter,  and  not  the  organ iia- 
tion  under  it,  creaies  the  subscribers  a 
corporation;  at  least  so  as  to  render  coo* 
tracts  in  favor  of  the  corporation  valid. 
Vermont  Cent.  R.  Co.  t-.  Ciayes,  21  Vt. 
30. 

But  it  has  been  held  in  Ulinoii  tha.t 
there  is  no  corixiraiion  tjntil  it  U  organ- 
ized as  authorized  by  *ihe  charier,  nor 
does  it  possess  franchises  or  faculties  for 
it  or  others  to  exercise^  until  by  ^uch  or* 
ganization  it  acquires  a  comple-ie  exist- 
ence. Gent  V,  M,  &  Mut.  Ins.  Co,  107 
111.  652;  s.  c,  8  Am.  &  Etig.  Corp.  Cas, 
306. 

4.  See  supra,  4,  Power  of  Creating 
Corporations,  notes. 

6.  In  former  times  (the  right  to  incor- 
porate) was  granted  only  in  exceptional 
cases,  by  a  special  charter  in  each  in* 
stance.  It  was  therefore  looked  upon  as 
something  valuable,  and  was  called  a 
•*  franchise."  At  the  present  day»  how- 
ever, the  prohibition  of  the  common  law 
has  been  in  a  great  meastire  repeated  by 
the  general  incorporaiion  laws^  What 
was  formerly  the  ejcception  has  now  be- 
come the  general  rule.  All  persons  have 
now  the  right  of  forming  corporate  assa> 
ciations.  upon  tomplytn]i;  with  the  simple 
formalities  prescribed  by  statute.  The 
right  of  forminiir  a  corporaiiim,  and  of 
acting  in  a  corporate  capacity^  under  the 
general  incorporation  laws,  can  be  called 
a  "franchise"  onfy  in  the  sense  in  whi^h 
the  right  of  forminfr  a  limited  partnership 
or  of  executing  a  convryaoce  of  land  by 
deed  is  a  franchise.  Moraweti  (3d  Ed.), 
^923 
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6,  Bicorporation  by  Special  Charter. — ^To  crt^atc  a  corporation  by 
special  ^ct^  no  express  words  are  requisite-^  Where  a  corporation 
is  necessary  to  accomplish  the  evident  purpose  of  the  act,  the  righl 
io  corporate  existence  maybe  gathered  from  the  general  language/^ 
A  g^rant  of  corporate  power  is  sufficient**  Legislative  recognition 
of  a  corporation  as  existing  also  dispenses  with  further  proof  of 
incorporation,*  except  in  States  where  corporations  are  formed 
tinder  general  laws  only.^ 

After  a  special  charter  has  been  obtained,  its  acceptance  is  the 
next, and  an  indispensable,  preliminary  to  actual  organization.*  Ac- 
ceptance should  be  signified  by  a  formal  vote  at  a  meeting  of  the 
corporators  called  as  provided  in  the  charter ;''  and,  on  acceptance:, 
the  corporation  begins  to  exist  as  such,  and  can  proceed  to  organize 
by  the  election  of  permanent  officers.**  The  records  of  such  a 
meeting  are  the  best  evidence  of  the  acceptance,  but  it  may  be 
presumed  from  organization  under  the  charter  and  exercise  of  the 
corporate  powers,* 


1.  Any  words  drscripLive  of  the  pur- 
pose of  ihtlcEislaiure  arc  sufficient.  Rex 
p.  Am  cry,  i  Term,  575;  Conservaiors  v. 
Ash.  10  B.  ^  C.  34g;  Grangers'  I115.  Co. 
V.  Kamper,  73  Ala.  325;  s,  c,  6  Am.  & 
Eag.  Corp,  Gas.  407:  Mahoney  ik  Siaie 
Bank.  4  Ark,  620;  Denton  v.  jackaon,  3 
JtJhrt,  Cb.  (N.  Yj  325. 

H  [be  words  "found/'  **  erect.*'  *' cs- 
u2>IHh/'  or  '' incorporate^*  are  warning, 
H  is  imtnatcriai.  The  aS'^eni  ol  ihe  (fov- 
ertimenE  may  be  gtven  constructively  or 
prc?iumptjvely»  wiihoiii  such  words.  Sut- 
ton's Hosp.  Case,  10  Co.  23^.  306, 

2.  Wal>h  r.  Trustees.  96  N.  Y.  427;  s. 
Ck  6  Am.  3c  Eng.  Corp.  Cas.  45, 

In  an  act  incorporating  a  biink,  no  per- 
son* were  nitmed  as  corporators,  b[itihe 
fun  I  f?as  placed  under  the  mati^igemcnt 
da  given  number  of  direcinrs.  who  were 
rtqiircd  to  be  elected  by  the  Icgi?*laturCi 
and  upon  reborn  ihe  usual  banking  pov^crs 
lerc  conferred.  This  was  held  sufficient. 
Murphy  v.  Stale  Bank   7  Ark.  57. 

A  resolve  of  the  execuiive  council  of 
Mauach  M  jf //j.  e*i  la  bl  i  5  h  i  n  g  a  m  i  H  lary  co  m  - 
panv  "agreeably  lo  miiiury  Lw,"  was 
held  rjiit  to  confer  incorporation.  Shehoo 
^  Birika,  10  Gray  (Mass.).  401, 

3.  Com'Jh   V.   W;  C.   R,  Co.,   3  Grant 

.-V  grant  of  lands  to  indtviduaU  by  me 
^  J'"'cTtign  authority,  to  be  possessed  and 
epjoyed  by  them  in  a  corpuraie  chariicier^ 
r^i  itself  confers  a  capaciiy  to  take  aud 
If'^Iil  m  a  corporate  character*  North 
Hfiupstcad  V,  Hempstead,  2  Wend.  (N. 

4  Peop^  V.  Farnham.  3s  IH.  563;  Mc- 
ifitvre  V.  Zanesville  Canal  Co..  c)  Ohio. 
^031  Wdliams  %K  Union  Baok»  2  Humph. 
tTeoa,)  339, 


A  royal  charier  granilng  lands  10  a  so- 
ciety recognizes  or  confers  a  corporate 
capacity  Lo  Lake  and  hold  lands,  and  this 
wiih  a  statute  of  the  Siate  reciting  thai 
tbe  society  are  a  corporation  holding 
lands,  i^  suflUcieni  prima  fatif  pruof  of 
corporate  exiaience  and  powers.  Soc, 
Prop.  Gos.  tK  Town  of  Paw  let,  4  PeL 
(U.  S.)48o. 

0.  If  corporations  cannot  be  creatcU 
except  under  generaJ  laws,  ibe  mere  tc  - 
ognilion  of  a  curpor<ite  body  in  acts  of 
the  legislature,  as  an  existing  corpora^ 
tion,  cannot  operate  to  give  the  organiza^ 
tion  validity.  Oroville.  eic  R.  Co,  ^. 
Suoervisors  of  Plumas.  37  C.il.  354 

6.  A  charter  is  inoperative  nnul  ac- 
cepted^  and  so  is  ihe  extension  of  a  char* 
ler  beyond  the  original  term,  Mfrawtu, 
^21  tt  seq.  61:3;  Ang.  h  Am.  g  81;  L.  h 
K.  Bk.  -o.  Richard ?ion.  I  Grcenl.  (Me.) 
79;   Hudson  V.  Carman,  4]  Me.  S4, 

7.  Hudson  V,  Carman,  41  Me.  S4  ; 
Shoru  -iK  Unangsi,  3  \V.  &  S.  (Pa,)  45; 
Com'th  iK  CuHen,  13  Pa    133.  143. 

Bui  ihere  nerd  be  no  formed  vote  if  tbe 
cbiirier  does  not  require  it  Cnffin  v.  Col- 
lins, 17  Me.  440;  B.  O.  &  M,  R.  Co,  tr. 
Smith.  47  Me,  34. 

8.  Gii'^hen  Tiirnprke  Co,  v»  Scare.  7 
Coon.  86:  Hudson  v.  Carman,  41  Me. 
64;  Rkldle  r\  Proprs.,  7  M:*ss.  184; 
Cum'th  7/.  Worcester  Turnpike  Co.»  \ 
Pick,  (^laRs.)  337. 

k^  all  acts  of  a  corporation  as  a  body, 
ouiside  the  Slate  of  its  incorporaiion,  are 
invaird(fw/^r^jf.  2.  ClashiKICa  iins.  oiiie^l, 
it  followa  thai  the  organ izaiion,  ^o  be 
lethal,  must  take  pl.ice  within  the  S^.'Ue. 
Freeman  v.  Machius,  etc^,  Co.,  3B  Me. 
343- 

9.  The  acceptance  of  the  charter  niusL 
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7.  InoorporatioE  tinder  General  laws. ^Within  this  century  the 
practice  of  granting  charters  by  special  act  hai?  been  largely  super- 
seded by  general  laws,*  providing  that  corporations  may  be  formed 
by  the  voluntary  association  of  at  least  a  specified  number  of  per- 
sons/^ for  the  purposes  and  in  the  manner  stated  in  the  acts,  and 
that,  when  formed,  such  corporations,  by  virtue  of  their  existence 
as  such,  should  have  certain  corporate  powers  (the  usual  powers 
mentioned  supra,  3.  Ordinary  Corpoi^ate  Powers),  unless  other- 
v^'ise  specially  provided;**  The  provisions  of  these  general  laws 
may  be  outlined  as  follows:  If  a  stock  company  is  contemplated, 
a  part  of  the  stock  must  first  be  subscribed  to,  and  in  any  case 
an  organization  must  usually  be  effected  by  the  election  of  directors 
or  trustees. "*     A  certificate,  or  articles  of  association,*  is  then  pre- 


be  proved  by  the  best  evidence.  The 
ci>rporat ion's  books  ar<:  the  besi  evidence 
of  Jt$  doings.  If  ih^y  have  noL  been 
kept,  or  are  lost,  or  destroyed,  or  not  dc» 
cessihle  to  the  parly  who  must  prove  ac- 
ceptance, this  may  be  proved  by  implica- 
liuo  from  the  proved  acts  of  the  corpora- 
tion. Hudson  V,  Carman H  41  Me.  84; 
Trott  I/- Warren,  2  Fiiir.  (Me.)  227;  Pcnob* 
scot  Boom  Co.  7'.  Lamson,  16  Me.  224; 
Sampson  i'.  Bowdoinham  Stcam-miN  Co*, 
36  Me.  7S;  Dedham  Bk.  v.  Pickerings  3 
J*ick.  (Mass.)  335  :  Charles  Riv.  FJr.  v. 
Warren  Br,,  7  Pick.  (Mass.)  344;  Russell 
-'.  McUllan,  14  Pick.  (Mass.)  63;  Middle- 
!*cx  Husbandmen  -■.  Davis,  3  Met*  (MasSn) 
r33  ;  Narragansett  Rk.  -',  Atlantic  Silk 
Co..  3  Met,  (Mass.)  a52;  F.  &  M.  Bk.  7/. 
Jenks,  7  Met.  (Mass.)  5(>2;  CahtU  v.  Kal- 
amajtoo  M.  K  Co.,  7  Douff.  (Mich.)  124; 
W.  &  M.  R.  Co.  V.  Saunders,  3  N.  Car. 
126;  Bk,  of  U.  S.  7'.  Dandridge.  i2  Wheat. 

(U.S.)  7'. 

Where  a  corporation  bad  been  formed 
and  was  doinu  business  under  a  general 
law,  and  afier^ards  obtained  a  special 
charier  with  new  and  extended  franchises, 
and  rhe  fact  of  acceptance  was  denied 
and  the  proof  thereof  claimed  to  be  in- 
Huflicient,  it  was  held  thai  the  question  of 
accrptance  should  have  been  submitted  to 
the  jUTjr,  "'  To  prove  the  fact  of  accept- 
ance/^ said  the  court.  '*  it  was  only  neces- 
Spiry  to  show,  in  connection  with  the  act 
of  incorporation  itself,  that  the  parties  in- 
corporated had  actually  used  and  exer- 
cised the  powers  and  privileges  conferred 
by  the  act,  and  if  such  user  of  powers  and 
privileges  could  only  be  referred  to  the 
act  of  incorporation,  such  user  woiTld 
fully  justify  the  presumption  that  the  act 
uf  incorporation  had  been  accepted.'^ 
Hnmrnond  f.  Strstus.  53  Md.  i. 

Election  of  officers  is,  however,  only 
presumptive  evidence  of  acceptance. 
Com'th  V.  Cullen,  13  Pa.  Si.  133. 


lU 


The  presumption  of  acceptance  is  re- 
butted by  evidence  that  tio  proceedings 
were  ever  had  under  the  charter,  althou^b 
some  years  have  elapsed.  Newtou  v.  Car- 
berry,  5  Cranch  (C.  C),  632. 

1,  £n  I£n_^iand  these  laws  ftre  those 
known  as  the  Companies  Acts,  for  the 
constitutionality  of  ^uch  laws  see  su/ira,  4. 
Power  i^f  Ckeatinc;  Corpokations. 

Incorporation  under  a  general  law  Is 
not  destroyed,  but  only  moditicd  bj*  the 
acceptance  of  a  new  special  charter. 
Johnston  f.  Crawley.  25  Ga.  316. 

3.  In  f^ouisiitna  ii  has  been  held  that 
corporations  are  not  persons  within  the 
meaning  of  such  a  provision^  and  there* 
fore  cannot  participate  in  the  forinaiion 
of  other  corporations^  F.  ^^  T.  Itis.  Co^ 
V.  New  Harbor  Co..  37  La.  Ann*  233; 
s.  c,  14  Am.  &  Em?^  Corp.  Gas.  1. 

3.  The  powers  obtained  by  such  in* 
corporations  are  necessarily  restrkied  to 
those  mentioned  in  the  act.  Medical 
Coll  Case,  3  Whan.  (Pa  J  445- 

The  charter  is  void  as  to  all  powers 
and  privileges  granted  beyond  the  pro- 
visions of  the  stauiie.  Heck  v.  McEven, 
13  Lea  (Tenn.),  97;  s,  c,  6  Am,  &  Eng, 
Corp.  Cas.  577, 

If  unauthorized  provisions  are  added 
to  the  article!;  of  in  corporal  ion.  all  acts 
done  pursuant  to  such  provisions  will  be 
void;  but  on  til  the  company  is  proceeded 
aftainst  for  an  abuse  of  its  franchises,  ii< 
Hghis  as  a  corporation  will  not  be  af- 
fected by  such  unauthorii^ed  provisions. 
Eastern  Plank  R.  Co.  tK  Vaughan,  14 
N,  V.  516 

4.  See  the  last  four  items  of  the  cer- 
tificate as  stated  in  the  text. 

In  some  States,  e.g.  //Ahaij,  organ tza- 
tlon  does  not  take  place  tilt  after  a 
license  to  organiste  is  obtained.  Rev* 
Sts    ill.  327;  Stowe  V.  Flagg.  72  Hi.  3t)7> 

5.  The  latter  term  is  usual  in  the 
Western  States.     In  C&li/irrnia  the  lenn 
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pared,  which  mu^t  be  signed  and  acknowledged  *  by  a  certain 
number  of  the  corporators/'*  usually  setting  forth — -I.  The  name 
of  the  corporation;*  2.  The  purpose  for  which  it  is  formed;*  3. 
The  place  or  places  where  its  business  is  to  be  transacted  \^  4, 
The  term  for  which  it  is  to  exist  ;**  5.  The  names  and  residences 
of  the  subscribers,  if  there  be  capital  stock,  and  the  number  of 
shares  taken  by  each  ;  6.  The  number  of  directors,  and  the  names 
and  residences  of  those  chosen  for  the  first  year ; '  7,  The  amount 


"arlkks  of  incorporation"  is  USt:<JI-  I 
Hibb.  SLats.  ^  S^B*)- 

L  Apciri  from  statutory  requirement^ 
ihc  certificate  ficcd  noi  be  cither  execiited 
uf  acknowledged  ^^ithin  the  State.  Hum- 
phrcvs  -/.  Mooiiey,  5  Ct>l.  283. 

Ifj  P/*iHsyh*i^Hin  Lt  must  be  acltrsowl- 
ed^ed  by  aE  least  three  of  Lhe  subscribers 
befu-fc  the  recorder  of  deeds  of  the  county 
in  which  the  chief  business  of  ihe  cor- 
pfl ration  is  to  be  carried  on,  or  in  which 
tbe  principjJ  office  Is  situated.  Act  of 
29th  Apr.  1874,  §3;  I  Purd.   Dig,  337, 

338' 

Acknowledgment  by  all  the  subscribers 
is  not  necessary »  In  jl/d/^/^ff/^  acknowU 
cdgmtni  by  five  Is  sufficient.  Hughes  r-. 
Antietam  Mfg.  Co.,  34  Md.  316* 

2,  CltlieiuMp  of  the  Dorpor&ton.  —  Where 
the  ijlatule  dues  not  require  any  of  the 
corpofaiors  to  be  citizens  or  resstients  of 
the  Slate,  such  citiiertf^hip  or  residence  is 
Qo necessary.  Humphreys  f.  Mooney.  5 
CoK  2S2:  Maine  N.  F,  Co.  v.  Baumbach. 
32  Fed.  Rep»  205. 

la  P/Htt-^yhafiiit  the  ccnificate  must 
be  signed  by  five  or  more  persons,  ihree 
d|  whom  at  least  must  be  citizens  of  the 
Stale.  Act  of  29th  Apr,  1874,  g  %;  1 
Ptjrd.  Dig.  337,  pi.  6. 

Whfrc  the  statute  does  not  require  the 
corpiirators  lo  be  subscribers  lo  the 
sif>ck,  ihey  need  have  no  interest  in  the 
cnmpatny,  Densmorc  Oil  Co.  fj.  Dens- 
more.  64  Pa.  St.  43- 

S.  See  iupra^  3,  Oiir^tNARV  Corporate 
PowF.ds,  n.,  a.s  10  requisites  of  the  nan)e. 

4,  By  the  constitutions  of  Alahtimn 
(aru  14,  sec.  5),  CnUf&nna  (an,  12.  sec, 
9),  Louisiana  fart.  237)1  Missouri  (art. 
12,  sec.  7;,  and  Ptnnsylvania  (an,  16,  sec. 
6),  no  corporation  can  engage  in  any 
business  other  than  ihai  espressly  au- 
thorised by  its  charter  or  the  law  under 
which  it  is  formed. 

The  !at¥  anthoriztng  incorporation  for 
"huntinK.  fishings  or  lawful  sporting 
purprjses"  does  not  allow  incorporation 
for  the  purpose  of  suing  for  violations  of 
the  gatne  laws.  Anc,  City  Sporiamen 
Glob  t',  Miber,  7  Lans.  fN.  Y.)  412. 

A  metlkal  college  cannrsi  W  iricor- 
poiaied  UDd«r  a  law  for  the  incorporiition 


of  literary  or  scienti5c  colleges  and  uni- 
versities People  V.  Gunn»  <jti  N.  Y.  317; 
s.  c.  6  Am.  &   i^"g-  Corp.  Cas,  584. 

Il  has  been  held  that  teieph'ine  com^ 
panies  could  incorporate  under  the  law 
for  the  incorporation  of  telegraph  com- 
panies. Wis.  Telephone  Co.  v,  Oshkosh, 
62  Wis.  32;  s,  c,  8  Am,  &  ^^g-  Corp, 
Cas.  538, 

It  has  been  held  that  if,  in  preparing  a 
certificate,  ihe  corporators  employ  only 
the  words  used  In  ihe  statute  to  describe 
the  general  purpose?;  of  such  incorpora- 
Ijon,  il  Is  presumed  ihai  they  intended  to 
create  a  cori>oratiun  of  the  same  general 
nature  and  with  the  same  general  powers 
granted  by  the  statute,  rather  than  ihat 
by  such  words  they  sought  to  upply 
special  limitations  on  the  powers  of  the 
corporation.  Whetstone  v.  Ottawa 
Univ..  13  Kan.  320. 

A  statement  in  the  ccftlficaie  that  "  the 
manner  of  carrying  on  the  business  ^hall 
be  such  as  the  association  may  from  lime 
to  lime  prescribe"  is  insufficient.  State 
T',  Cent,  Ohio,   etc. J  Assn.,   25  Ohio  St. 

39? 

it  must  be  tbe  principal  place  or  places 
of  business  for  the  purposes  of  taxation 
and  service  of  process.  Trankportaiion 
Co.  7'.  Scheu.  ig  N.  V.  4ofl;  In  re  Enter- 
prise M.  B.  Assn,,  to  Phila.  (Pa.>  3S0, 

S.  The  Cahjarnia  siatuie  requiring  the 
certificate  10  state  ihe  names  oJ  the  tity 
or  town  and  county  in  which  ihe  prin- 
cipal place  of  burliness  is  to  be  located,  is 
not  complied  with  by  a  statement  of  the 
county  merely.  Harris  v.  McGregor,  29 
CaL  124* 

But  a  failure  to  describe  the  place  of 
business  as  the  "principal  place  of 
business"  is  a  mere  technical  error,  which 
does  not  avoid  the  charter,  Bx  parte 
Spring  VaL  Waier  Works,  17  CaL  J  32* 

0.  In  many  States  the  incorporation 
law  fixes  a  Hmtt  to  the  eKisience  of  ibe 
companies  formed  under  JL  "Not  to 
exceed  forty  years"  is  sufficiently  de6mte 
where  the  act  puts  that  limit  to  ihe 
existence  of  corporations.  Hughes  r', 
Aniieiam  Mfg.  Co,.  34  Md.  316, 

7.  In  Ptttfiivit'ittnn  this  provision  has 
been  held  as  plainly  indicating  *'that  the 
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of  the  capital  stock,  if  any,  and  the  number  of  shares  into  which 
it  is  divided  at  its  par  value ;  ^  8.  That  the  required  proportion  of 
the  capital  stock  has  been  paid  in  cash  to  the  treasurer,  stating  his 
name  and  residence/^ 

In  some  States  the  parties  to  the  certificate  become  a  corporation 
on  filing  one  copy  with  the  clerk  of  the  county  court,  or  other 
specified  oflFicer,  and  a  duplicate  with  the  secretary  of  State,^  and 
making  known  its  material  facts  by  publication  in  the  newspapers 
within  a  certain  time."*  In  other  States  public  notice  of  the  in- 
tention to  apply  for  a  charter  must  first  be  given,*  after  which  the 
certificate  is  presented  to  the  court  or  officer  stated  in  the  act,® 
who,  if  he  find  upon  examination  that  the  corporation  is  for  a  law- 
ful purpose,  and  in  accordance  with  public  policy,  and  that  all  the 
legal  forms  have  been  complied  with,  shall  approve  the  certificate  ^ 

and  after  complete  orfranization  a  cer- 
tificate to  that  effect  is  obtained  from 
him.  Rev.  Stats.  III.  327;  Stowe  v, 
Flagp,  72  111.  397. 

4.  Heinig  v,  Adams  &  Westlake  Mfg. 
Co.,  81  Ky.  300;  s.  c,  I  Am.  &  Eng. 
Corp.  Cas.  493. 

6.  The  advertisement  must  state  the 
object  of  the  corporation,  and  the  time 
and  place  when  and  where  the  applica- 
tion will  be  made.  Jn  re  Parrish  M.  E. 
Ch..  3  Luz.  Leg.  Reg*  (Pa.)  123;  In  re 
Enterprise  M.  B.  Assn.,  10  Phila.  (Pa.) 
380. 

In  Pennsylvania^  pending  the  advertise- 
ment, the  certificates  of  corporations  not 
for  profit  must  be  lodged  in  the  office  of 
the  court  of  common  pleas  for  public  in- 
spection. In  re  Ch.  of  the  Holy  Com- 
munion. 8  Weekly  Notes  (Pa.).  357. 

6.  In  Pennsylvania  the  certificate  of  a 
corporation  not  for  profit  is  approved  by 
a  law  judge  of  the  county;  that  of  a  cor- 
poration for  profit,  by  the  governor.  Act 
of  29th  Apr.  J874,  §  3  (i  Purd.  Dig.  338, 
pU.  8.  9). 

In  Georgia  the  statutory  requirement 
differs  from  both  of  the  mo<ies  stated  in 
the  text.  A  petition  is  presented  to  the 
superior  court  f«»r  an  act  of  incorporation. 
See  Franklin  Br.  Co.  v.  Wood,  14  Ga. 
80.     In  re  Drveaux.  54  Ga.  673. 

7.  A  provi>ion  that  the  members  shall 
not  enlist  in  the  army  or  navy  will  not 
be  approved.  In  re  MulhoUand  Ben. 
Soc,  10  Phila.  (Pa.)  19. 

Nor  will  a  cenifit  ate  be  approved  if  it 
contains  an  indefinite  statement  of  the 
offences  ih;it  may  result  in  expulsion. 
Butchers'  Ben.  Assn..  38  Pa.  St.  29S; 
Ben.  Assn.  of  Brotherly  Unity,  38  Pa. 
St.  299. 

In  A'ew  York  approval  by  a  justice  of 
the  supreme  court  is  not  conclusive  as  to 
whether  the  objects  are  within  the  pur- 


applicaiion  for  incorporation  is  to  be 
made  by  an  existing  «Lssociation,  present- 
in  jj  its  con^iiiudon  for  legal  approval." 
!n  re  Red  Men's  Rel  Assn.,  10  Phila. 
tPa)  546;  M  re  GUibs.  3  Pitts.  (Pa.)  499. 

Ifi  CaUJ^rniti  it  has  been  held  that  the 
certific-ite  need  not  show  that  the  signers 
previously  consiiiLited  an  existing  society 
with  rules  and  regulations,  nor  that  the 
trustees  natned  in  the  certificate  were 
chosen  in  accordance  therewith.  R.  C. 
Orph.  Assn   t^.  Abrams.  49  Cal.  455. 

Directors  need  not  be  subscribers  to  the 
stock.  In  te  Brtt,  Prov.  Life  Assn.,  L. 
R,  5  Ch.  D.  306. 

1.  Whrre  the  certificate  stated  the 
capital  stuck  as  $500,000,  and  added, 
"said  cajfiul  stock  shall  consist  of  five 
hundred  <ihares  at  $100  per  share,"  the 
discrepancy  was  not  held  fatal,  as  the 
£ubscrtpiii>n  of  the  whole  capital  stock  at 
a  fixed  value  per  share  would  necessarily 
determine  the  aggregate  number  of 
shares.  Hughes  v.  Aiiiietam  Mfg.  Co., 
34  Md   316* 

2.  Giving  a  note  is  not  such  payment. 
Jersey  City  Gas  Co.  v.  Dwight.  29  N.  J. 
Eq  246^  Leijjhiy  v.  Turnpike  Co..  14  S. 
&  R.  (Pa.)  43^";  Boyd  v.  Peach  Bottom 
R.Co.,  90  Pa.  St.  169. 

In  A\lir{iika.  corporations  cannot  begin 
business  till  \\\v  whole  capital  stock  has 
beeii  subscriiied,  Livesey  v,  Omaha 
Hotel  Co,,  5  Neb.  50. 

3.  M<jkclumne  Eldl  Min.  Co.  v.  Wood- 
bury, 14  Cat  424;  CffiE^s  V.  Piiickneyville 
Mill  Co.,  17  Itfc.  54;  Baker?/. Backus. 32  III. 
79;  liidianapnlis  Min.  Co  v.  Herkimer, 
46  Iiid.  142;  First  Nat.  Bank  v.  Davies, 
43  Iowa.  .434;  Hunt  v.  Kansas  Bridue 
C*J.,  II  Kan.  412;  Hurt  v.  Salisbury,  55 
Mo    3T0:   Hiirrod  v,  Hamer.  32  Wis.  162 

In  lIlhtiHs,  for  corporations  for  prolit, 
a  license  m  ohiain  slock  siibscripiions  is 
first  granted    by  the  secretary  of  State. 
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(and,  in  some  States,  direct  letters-patent  to  issue' ),  The  certificate, 
and  the  order  or  decree  approving  it,  must  be  recorded  in  a  specified 
office,  after  which  the  corporation  exists  as  such.^  Whatever  be 
the  mode  prescribed  by  the  act,  substantial  compHance  with  all 
the  provisions  of  it  is  required  before  the  corporation  can  be  said 
to  be  in  esseJ^ 

3.  Defectire  or  Illegal  Incorporation  and  Organization. — A  corpora- 
tion must  have  a  full  and  complete  organization  and  existence  as 
an  entity^  and  in  accordance  with  the  law  to  which  it  owes  its  ori- 
gm,  before  it  can  assume  its  franchises  or  enter  into  any  kind  of 
contract,  or  transact  any  business."^     If  business  has  been  begun 


view  of  the  statute  and  the  ccrti^cate  in 
acrordantc  wtlh  tls  rcouJrements.  People 
V.  Xelson,  3  Lans.  (N.  Y.)  394;  s.  c,  10 
Abb.  Pr,  K.  S.  (N.  Y.taoo,       • 

Its  Geifr^it  an  iiCl  o(  incorporatioTJ  will 
be  refused  if  the  peiition  do  not  specify 
what  ihe  law  requires.  In  re  Deveaujt, 
54  Ga.  673.  But  the  court  has  no  dis- 
creuon  a$  to  receiving  Lhe  petition,  and 
m;*y  be  compelled  (hereto  by  ttmndamus. 
FfkntUn  Bridge  Co.  v.  Wood,  14  Ga. 
So. 

I.  In  Fennsyl-uaniit  this  is  done  in  the 
cjise  of  corporal  tions  for  profit.  Act  of 
2tith  Apr,  1S74,  ^  3;  I  Fur.  Dig.  338, 
pi.  g. 

S.  Under  a  jifeneral  incorporation  law, 
when  Lhe    instrument    specify inff     the 
oliject*,  rtrticlesH  cfmditions*  and  name  of 
ilw  aitsorutirin^   and  whatever   else   the 
bw  may  require,  has  been  approved  by 
tht  proper  officer,  and  enrolled  accord- 
ing ti>  law,  ilie  persons  asi^ociatmg  be- 
Ctintc  '4.  corporation    according    to    the 
otjeciu,   articles,    and    conditiuns    con- 
tained in  the  insirument*    These  become 
^litir  eharter,  and  have  the  same  force 
^tttl  cflcci  in  la^v  as  if  they  were  specifi- 
cally (franted  by   special    act.      Society, 
tic.  V.  Com.,  52  Pa.  Si.  125. 

3.  Harris  v.  McGre(;or.  29  Cal.  124; 
I'p^ple  t'.  Sclfndge.  5a  C;il.  331;  Mc- 
Iniirc  i\  McLain  Ditching  Co.,  40  Ind. 
1^1  ^ndiiinapolis.  etc*,  Min*  Co.  7'. 
Hcrkimtr,  46  Ind.  I42;  Reed  v.  Rich- 
mond  Sireet  R.  Co..  50  Ind.  342;  Rich- 
fllonr I  Factory  Co.  v.  Alexander,  61  Me. 
1^^.  Uiley  u.  Union  Tool  Co.,  ii  Gray 
filciis.JL  139;  Doyle  r.  Miffner,  4'^^  Mich. 
3J?:  Ab^J^^ll  v.  Omaba  Smcllin(j  Co.,  4 
^fb.  114;  Unity  Ins.  Co.  i^.  CTane,  43 
N.  \{.  6^j;   Chi  Ids   v.  Smith,  55  Barb. 

Where,  howevcft  the  statute  required 
the  certificate  to  be  filed  with  the  county 
cferk  and  a  duplicate  with  !he  secretary 
of  State,  and  provided  that  when  a  ccr- 
liiicatc  wa?  filed  the  panies  should  l»e  a 
coq>oration.  it  was  held  that,  a^  to  ihtrd 
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parties,  filing  >i)  the  clerk's  office  alone 
was  necessary,  Mokclurnnc  Hill  Min. 
Co.  V.  Woodbury,  14  ChI.  424. 

And  in  similar  cases  the  filin|^  with 
the  secreiiiry  of  State  was  held  a  condi- 
tion  precedent  to  the  dotnfj  of  business 
only.  50  that  the  stockholders  were  not 
jointly  and  severally  liable  as  If  no  in-^ 
corporation  had  been  effected.  First 
Nrit,  T^ank  7\  Davies.  ^2  Iowa,  424; 
Harrod  zk  Hamer.  32  Wis.  162. 

But  the  officers  alone  have  been  held 
liable  on  a  iii*te  of  the  cumpany  issued 
by  them  under  such  circumstances.  Hart 
T\  Salisbury.  55  Mo.  310. 

The  A'etitutly  Gen.  Stats,  c.  56,^^5, 
b,  require,  within  thrre  months  from  the 
filing  of  the  articles,  notice  tfi  be  published, 
stating  the  name  and  general  nature  of 
Ihe  corporation,  the  amotint  of  the  stock, 
whether  the  stockholders'  liability  is 
limited,  etc.  This  has  been  held  a  con- 
dition precedent:  hence,  where  it  had  not 
been  done,  there  was  no  corporation,  and 
the  properly  claimed  to  be  corporate 
could  be  levied  on  as  belonging  to  those 
claiming  to  be  siockholdor^,  Hehiig  7:, 
Adams  &  Westlakc  Mfg.  Co„  Si  Ky. 
300;  s.  c,  I  Am.  *!t  Eng.  Corp,  Gas.  493. 
So  in  Itmn^.  Clegg  v,  Hamilton,  etc, 
Co.,  61  Iowa.  121;  5.  c,  I  Am.  &  Eng. 
Corp.  Cas.  4g6. 

In  iVrw  Voi-k  a  similar  provision  of  ihe 
Connecticut  statute  has  been  held  not  so 
essential.  Holmes  v,  GilUland.  41  Barb. 
(N.  y.)5b8. 

As  to  unimportant  omissions,  see 
Humphreys  t/.  Motiney.  5  CoL  382:  Cross 
7',  Pinckneyville  Mill  Co.,  17  HL  54* 

The  rule  stated  in  the  text  applies  of 
course  to  all  methods  of  becommg  mem- 
bers. Wood  7'^.  Coosa,  etc.,  R»  Co.,  yi 
Ga,  273;  Carlisle  r,  S.  V.,  etc.,  R.  Co., 
27  Mich.  315;  Fiser  v.  Miss,,  etc.,  R. 
Co..  3a  Miss.  35<j;  Boyd  v.  P.  B,  R.  Co.. 
go  Pa.  St.  i6g. 

4.  Mora  wet  z  f2d  Ed,)»  §  746;  Gent  v. 
M.  &  M.  Mut.  Ins,  Co,,  107  III.  (152;  b 
Am,  &  Eng.   Corp.  Cas.  588.     And  sec 
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under  a  defective  organization,  however,  the  defects  may  be  reme- 
died,* or  the  State  may  cure  the  irregularity  by  an  enabling  act/^ 
or  waiveJt  by  recognizing  the  corporation  as  in  existence.^ 

If  a  corporation  has  acquired  an  existence  de  facto  under  color 
of  laWp  the  vaHdity  of  its  formation  cannot  be  attacked  collaterally, 
but  only  by  proper  qua  loarraiito  proceedings  at  the  suggestion  of 
the  attorney-generaL^     Whether  a  company  has  actually  acquired 


cases  ciLed   in   last  note  to  paragraph  7, 

The  reason  is. that  the  corporaiiori  must 
exist  d^/fUto  at  ihe  time  tt  makes  a  con- 
iract.  h  cannot  do  this  if  ns  incorpora- 
lion  either  has  not  taken  place  or  is  at  an 
end.  While  7k  CampbeH,  5  Humph, 
(Tenti.J  38.  See  infra  PowiiRS  aN1> 
LlABlLLTIKS  OF  CoRi^lK  ATlONS* 

*"  There  is  a  manifest  difference  where 
a  corporation  is  created  by  a  special  char- 
ter ami  there  have  been  acts  of  user,  and 
where  individuals  seek  to  form  themselves 
into  a  rorporalion  under  the  provisions  of 
a  general  Idw.  In  the  hitler  case  it  is  only 
jn  pursuance  of  the  provisions  of  the  stat- 
ute for  such  purpose  that  ci?rporaie  exist- 
ence can  be  acquired."  Bigelow  z/.  Greg 
ory.  73  ni    iq7- 

Where  a  cuniract  for  the  sale  of  Jand 
prnvided  for  payment  when  a  certain  cor- 
poration was  formed »  the  contemplated 
org;ariizjtion  was  hehi  to  mean  such  acts 
of  the  assttciatcs  as  should  form  and  set 
on  fotit.  in  pracifc^il  existence,  a  body  in 
which  they  should  have  rights  and  to 
which  they  would  owe  obli nations,  and 
thronjjh  which  they  should  possess  rights 
agHiii^t  and  incur  fibliic^al ions  to  each  oth- 
er, raiher  th.m  an  organization  so  exactly 
in  accordance  \\k\h  the  sutute  that  it 
would  successfully  meet  any  scrutiny  into 
its  right  which  the  sovereign  power  cuuld 
institute*     Chitds  ik  Smith,  4O  N.  Y,  34. 

1 .  Hut  of  cou  rse  the  members  ciifinoc  rat* 
ify  a  defect) ve  incorporation  withoui  com- 
plyinfj  wiih  the  statutory  prerequisites. 
Mora  we  I  z  (2d  Ed,).  ^  73^ 

A  defectively  orj^anized  corporation  can 
sue  if  all  the  conditions  precedent  be 
complied  with  before  the  writ  issues.  Au- 
gur Axle  Co.  z'.  Whitney,  117  Mass,  461. 

8.  Workingmcn's  B.  &  L.  Assn.  v. 
Coleman »  89  Pa.  St.  42S. 

A  remedial  statute,  approving  and  rat- 
ifying an  organization  made  withoui  com- 
pliance with  all  statutory  requisites,  is 
constilutionaL  Central  A.  ^  M.  Assoc. 
v.  Ata.  Gnid  L.  L  Co..  70  Ala»  120;  3  Am, 
&  Erie,  Corp,  Cas.  7S, 

3.  People  V.  Perrin,  56  CaL  3451  I'h, 
etc,  Rh  Co.  v.  Cook,  sy  111.  237;  Good- 
rich 7^  Reynolds,  31  III  490:  Mitchell  7^ 
Deeds,  49  III.  416;  B^sshor  v.  Dressel^  34 
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Md.  503;  Si.  Louis  R,  Co.  r,  Northwest- 
ern St.  L.  R.  Co.,  2  Mo,  A  p.  69:  Black 
Riv.  R.  Co.  7f,  Barnard,  31  Barh.  (N.  Y  ) 
258;  Cavuga.  etc..  R.  Co.  7/.  Kentuckv 
Co.,  64  N.  Y.  1S6;  Kanawha  Coal  Co'. 
2\  Kanawha,  etc..  Coal  Co.,  7  lilaichf.  - 
(C   C.)  39 f- 

4.  "  W  hen  a  body  of  men  are  act  i  ng  i\%  a 
corporniton  under  color  of  apparent  or- 
ganization in  pursuance  of  some  charter 
or  enabling  act,  their  auihnnty  to  act  as 
a  corporation  cannot  be  questioned  col* 
laterally,  but  only  in  a  direct  proceeding 
in  the  nature  of  a  qfta  wananio.  Under 
such  circumstance?,  jf  their  organizalivn 
is  irrcRuUr  they  constitute  a  corporation 
df  ftulif.**     Taylor  Cnrp,  ^,  145, 

I  n  an  action  bv  a  mutual  insurance  com- 
pany fur  a^sc^ssments  upon  premium 
notes,  the  validity  of  the  charter  was  con- 
ceded, but  it  was  said  to  author ize  insur- 
ance oif  cattle  only,  aid  that  the  contract 
for  iiisurancc  of  buildings,  on  ;icctfunt  o( 
whiih  these  assessments  were  made,  was 
uitra  virt's.  It  was  held  thiit  I  his  was 
Lantdmount  to  calling  in  question  the 
validity  of  the  charter,  which  coufd  not 
be  done  in  a  colEateral  pruceeding.  Frrt- 
land  '■•  Pa.  Cent.  Ins,  Co.,  94  Pa.  504. 

"  The  courts  are  bound  to  regard  [a 
chariered  company  J  as  a  corporation,  so 
far  as  third  persons  are  concerned,  until 
it  is  dissolved  by  a  judicial  proceeding  on 
behalf  of  the  government  that  created  it." 
Frost  V.  Frostburg  Coal  Co.,  S4  How  fU. 
S.)27S.  284- 

The  Slate,  which  aionecan  incorporate, 
may  waive  the  breach  or  acquiesce  in  the 
usurpation,  and  the  »vning  being  lo  the 
State,  and  not  to  the  individual,  no  long 
as  the  State  remains  inactive  the  individ 
uals  must  also  acquiesce.  Lehman  Du rr 
&  Co.  V.  Warner,  61  Ala,  455;  Central  A. 
&  M.  Assoc,  f.  Ala.  G0I1I  L,  I.  Co,.  70 
Ala.  120:  s.  c,  3  Am.  &  Eng.  Corp.  Cas. 
7B  ;  M.  &  P.  Line  T^  Waganer,  71  AU- 
5$];  Kakersfield  T.  H.  Assoc.  t\  Chester. 
55  Cal  99 :  Humphreys  t^  Mnoney,  5  C<>i, 
3S5;  Snclser  z'.  \V.  &  U,  Turnpike  Cn.,  Bs 
Ind.  417:  North  z\  State,  107  fnd.  356:  s 
C,  14  Am,  &  Eng.  Corp.  Cas,  7;  Quinn 
-K  Shields.  62  Iowa,  129;  s.  c. .  i  Am.  Sl 
Eng  Corp.  Cas  49S;  B,  &  D,  Hank  :■, 
Macdonald.    130  Mass,   364  ;    French   r. 
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such  de/acio  existence  or  not,  it  is  clear  that  its  alleged  incorpora- 
tion cannot  be  denied,  nor  its  men:ibens  held  liable  as  partners  by 
thost^  who  have  reaped  the  benefit  of  contracts  made  with  it  as  a 
corporation,*  But  it  is  held,  at  least  in  some  States,  that  parties 
cannot  make  use  of  a  fictitious  and  clearly  invalid  incorporation  to 

[}onohue.  39  Minn.  11;  SiuiJebakrr  Mfj:^. 

Co.  Tk  Monignmery.  74  Mo.  101;  Kishaco- 
quilks,  cic».  Co,   7'.   McConaby*  16  S.   it 

R.  (Pa  )  140:  Bell  T/.  Pennsylvania,  ciC-, 

R.  Co.p  9  Cent.  Rep.  138 

Ht^nrc  gun  lifarniitto  cannnt  be  brougbi 
f^orniich  A  purpose  al  ihe  suggestion  of  a 
private  relator.  Murphy  i'.  ti^tnk.  20  Pa. 
415:  Common vvealih  v.  P.  &  C.  R.  Co., 
10  Weekly  Noics  (Pa  ),  4CX3. 

H  a  corporation  obtain  an  extension  of 
its  charier  by  false  and  colorahk  rtprc- 
*ienuuictns  to  the  Icffishuure,  it  may  be 
majic  the  jj round  of  a  gtto  nttrrunia^  but 
astran^rr  cannot  lake  advantage  of  ihe 
fraud  to  Heny  iht*  vaHdiiy  of  the  organi- 
laiion.  Charles  Riv.  Br.  r.  Warren  Br., 
7  Pick.  (Mn^^i.)  344. 

1\it  MLhiirtin  statutes  {llow.  Sts.,  ^ 
8<j35)  ^uihorize  the  filing  of  an  informii- 
licn,  without  lea^'c  of  court,  ^vhenever  It 

15 claim ed  that  a  number  of  person.s  as- 

iiitmc  to  act  ^s  a  corptiraiion  withtn  the 

Stiite  without  beinf^  legally  incorpo^raied, 

Aiu.-G^nl.  V.  Lonnao,  5{>  Mkh    ijS. 
\{,  on  ^Mfi  1.0a nil ttlo,   the    decision    be 

ijfainst  the   legality  of   the   corporation, 

apprupriaie  pro^ceedinj^  $<hotikl  be  bad  by 

which  the  a^airs  of  the  f/f-yiiir/tf  corpora- 

lion  shuLiid  be  wound  up,  (he  a:>sets  con- 
vened, arid  debts  pajtt,  and   the  surp]us» 

if  any.  divided  amonR  the  stockholders. 

People  r.  Flint.  64  CaL  49;  1  Am.  &  Eng, 

Corp,  Cos.  494. 
1.  In  generjJ.  one  who  contracts  with 

a  cofpfjraEjon  in   the  use  of  its  corporate 

powers  and    franchiseSt    and   within    the 

scop^  of  such  powers,  is  estopped   from 

'lenying  its  cr>Tpt»raie  existence  or  inquir* 

ing  into  the  regularity  of  its  nrj^ani^ation 

wlien  an  enforcement  of  iht?  contract,  or 

of  a  right  arisinj^    under    it,    is  souRbt. 

Cassall  ?^,  Cii.   Mut.    Ei.   A^soc.  6t   Ala. 

5J3:  Fretsno  C.  &  1  Co.  -\  Warner  (CaL). 

l?Am.  &  En^.  Corp.   Cas.   37;  Milchcll 

i^y  Deeds.  49  \\\    416;  Jones  v.  Cin.,  etc.. 

R.  Co,.  1 4  Ind.  B9:   Hubbard  i%  Cbappell^ 

r4  Ind.  'm3[;   £;fansville.   etc.,  R.   Co.  v. 

Evan^viltj?.  15  Ind.  395:  Stale  tf.  Bailey, 

tfilnd.  4f^:  Meikel  v.  Sav.  Sh.c,,  16  Ind. 

»ai;  Br^widee  v.  Ohio,  etc,  R.   C"..    iS 

(rW,  6«;  Baker  :-.  Neff.  73  l"d,  6S;  |ohn- 

ion  i\  Gibstin,  yS   Ind,  2S2;   Wash.  Coll. 

:'r  Dtike,    14    Iowa,    14;    Agric.    Hank  t'. 

BttfT,  24  Me.  256:    llajifersinivn  Turnpike 

Co  T,  Creeffcr,  5  H,  &  j.  (Md,)  12a;  Case 

;f.  Beoedkc,  9  Cush.  \Mass,|  540;  Wqr- 


cejiier  Med.  Inst.  v.  Hardinif,  ti  Cush. 
{Ma?i5.)  285;  Chester  Glass  Co,  zf.  Dewey, 
16  Mass.  94;  Hamtranck  r  .  Bank  of  Ed- 
wards v.,  2  Mo,  i6q;  Cong.  Sue.  i\  Perry, 
6  N  H,  164;  Bank  of  Circle u.  7^,  Remick, 
J 5  Ohio,  222;  Cochran  7.  Arnold.  5S  Pa^ 
St.  399  :  Spabr  v.  Farmers'  Bank,  94  Pa, 
St,  429;  Bank  of  U.  S.  t.  Lyman,  20  WalL 
(U,  Sj66fj;  Connors  ?■.  B^pllfS,  94  U.  S. 
t04;  Smith  v.  Shecjey,  12  Wall,  (U.  S) 
358-  Chubb  y.  Upion.  95  U.  S.  666;  Or. 
R.  Co,  V.  Or.  R.  &  Nav.  Co.,  S3  Fed,  R. 
232. 

Es[iecjally  where  it  is  dear  that  crcdft 
was  given  10  the  allejjed  cftrporaiion  and 
nr>i  to  individuals,'  Stafford  Bank  v.  Pal- 
mer, 47  Conn,  443:  Cent.  Cv\  Sav,  Bk  t'. 
Walker,  66  N.  Y,  424^ 

Or  where  the  cun  I  ratting  party  w.is 
himself  a  member,  McClinchs^.  Siurgis. 
72  Me,  283, 

One  who  is  sued  on  his  contract  with  a 
corponuion  cannot  sh^nv  in  defence  that 
the  charter  was  obtained  by  Iraud,  Pat 
tison  Vr  Albany  B.  Assoc,  b^  Ga.  373 

Nor  that  it  has  been  forfeited  for  noii 
user   or   mis-user.     Trustees   :\    Hills,  <« 
Cow.  (M.   V.)  23;  Crump  2/.   U,  S.  Miti 
Co..  7,GTatt,  {Va.)  352. 

Nor  that  the  officers  who  made  the  con- 
tract  were  not  legally  elect e^l,  Mcch, 
Bk.  V.  Burnet  Mfg   Co.,  3a  N,  J,  Eq.  23(1. 

The  view  laken  by  the  court*^  is  th^t 
the  contract  supplies  the  necessary  evi-r 
dence  of  incorporation,  Lehman  v,  War- 
ner, Gi  Ala,  455. 

But  it  is  otherwise  if  there  are  facEs 
makini;  it  legally  unjust  lo  forbid  a  denial 
ftf  citrporaic  cxli^tence.  Doyle  v.  MUner. 
42  Mich.  332;  Esty  Mfg.  Co.  v.  Runn(.-lb. 
55  Mich.  iy''\  a  Am,  ^  Eng.  Corp.  Cas 
225. 

In  an  action  by  a  corporation  again*^t 
subscribers  to  the  articles  of  associatioo, 
they  are  not  estopped  from  denying  the 
corporate  existence,  for  their  contract  w^is 
n<jt  with  the  existing  ct^rporatifio.  Rik- 
hojf  V.  Brown's,  etc.,  S,  M-  Co  ,  68  hnL 
38^. 

The  rule  stated  in  the  text  appears  (o 
hold  even  when  the  contracting  paitv  is* 
himself  thf  plaintiff.  Gariside  CoEit  C-*^ 
7\  Majtwi-ll  22  Fed,  R,  197;  Blanch^ird  r^ 
Kaull,  44  Cal.  440;  llvimphrcys  7\  Mocnu 
ev,  "s  C-d.  2S2;  P,  i^  M.  Bankr,  PadgL*n. 
60  (iu  Ki;  M,  &  M.  Bank  r.  Storm.  j'A 
Mich.  779, 
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escape  the  liabilities  of  partners  as  to  contracts  made  by  them.^  A 
corporation  cannot  defend  on  the  ground  of  defects  in  its  organ- 
ization.* 


1.  Mr.  Morawetz,  ^  748,  thinks  the  de- 
cisions  on  this  point  in  conflict  with  those 
cited  in  the  preceding  note,  and  especially, 
it  woald  seem,  with  those  holding  the  con- 
tracting party  estopped  even  when  plain- 
.tiff.  It  is.  however,  perhaps  possible  to 
reconcile  them.  The  rule  is.  that  a  cor- 
poration that  has  not  a  perfect  existence 
cannot  contract,  but  it  may  be  fair  to  sus- 
tain the  contract  if  the  other  party  is  not 
injured  by  it,  and  hence  the  exception  of 
the  cases  of  estoppel.  If,  however,  the 
estoppel  was  applied  in  all  cases,  a  pre* 
tended  corporation  might  take  advantage 
of  its  own  wrong  to  the  injury  of  an  in- 
nocent party.  Such,  at  least,  seems  to  be 
the  doctrine  of  Garnett  v,  Richardson,  35 
Ark.  444;  Bigelow  v,  Gregory,  73  III.  197; 
Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa, 
104;  Abbott  V.  Omaha  Smelting  Co.,  4 
Neb.  416;  Hill  v.  Beach,  i  Beas.  (N.  J.) 
31;  Hess  V.  Werts.  4  S.  &  R.  (Pa.)  356. 

Ill  Rank  of  Waiertown  v\  Loudon,  45 
N.  Y.  410,  the  charter  had  expired,  but 
the  members  agreed  to  carry  on  the  busi- 
ness under  the  old  name.  They  were  of 
course  liable  as  partners,  even  though 
the  plaintiff  had  believed  the  corporation 
to  be  in  existence. 

In  Richardson  v,  Pitts,  71  Mo.  128,  the 
suit  was  between  the  af^sociates  and  the 
directors,  and  it  was  held  peculiarly  in- 
equitable for  the  former  to  attempt  to  es- 
cape liability  for  the  acts  that  they  had 
authorized. 

In  Martin  v.  Fewell,  79  Mo.  128,  the 
plaintiffs  had  dealt  with  an  agent,  and 
were  apparently  ignorant  that  the  princi- 
pals even  claimed  to  be  a  corporation, 
and  they  were  held  liable  as  partners. 
Pending  their  dealings  with  the  plaintiffs 
the  corporate  organization  was  perfected, 
but  this  was  held  immaterial,  as  the  plain- 
tiffs had  not  been  informed. 

In  Fuller  v.  Rowe.  57  N.  Y.  23,  and 
Cent.  Cy.  Sav.  Bank  v.  Walker,  66  N.  Y. 
424  the  members  who  had  not  known  of 
any  defects  in  the  incorporation  were  held 
not  liable  as  partners. 

In  State  v.  How.  i  Mich.  512,  it  was 
held  that  the  defendants  could  not  be  li- 
able as  partners,  for  they  had  attempted 
to  carry  on  a  banking  business,  in  which 
only  corporations  could  engage.  The 
notes  issued  by  them  being  void,  there 
was  no  right  of  action  upon  them. 

Medill  V,  Collier,  16  Ohio  St.  599,  and 
Bank  v.  Hall.  35  Ohio  St.  158,  were  also 
cases  of  illegal  banking,  but  it  was  held 


those  who  had  engaged  in  or  authorized 
the  transactions  could  not  escape  person- 
al liability. 

In  Ash  V.  Guil,  97  Pa.  St.  493.  some 
members  of  an  unincorporated  associa- 
tion were  similarly  held  liable  on  its  cer- 
tificates of  indebtedness. 

In  Massachusftts  the  rule  is  that  mem- 
bers of  a  defectively  organized  corpora- 
tion cannot  be  held  as  partners.  Fay  v. 
Noble,  7  Cush.  (Mass.)  188;  Trowbridge 
V.  Scudder,  11  Cush.  (Mass.)  83;  Bank  of 
Salem  v.  Almy,  117  Mass.  476;  Ward  v. 
Brigham,  127  Mass.  24.  The  cases  in 
this  line  are  thought  to  be  in  conflict  with 
the  doctrine  considered  in  this  note.  See 
Martin  v.  Fewell,  79  Mo.  401. 

8.  By  the  doctrine  of  estoppel,  a  cor- 
poration canmit  avail  itself,  in  defence  to 
a  suit,  of  any  defect  in  its  creation  or  fail- 
ure on  its  part  to  comply  with  statutory 
requirements  that  are  a  condition  prece- 
dent to  its  corporate  existence.  Bakers- 
field,  etc.,  Assoc.  V  Chester.  55  Cal.  98 ; 
Ewing  V.  Robeson.  15  Ind.  26  ;  Ham- 
mond V,  Straus.  53  Md.  i ;  Dooly  v.  Che- 
shire Glass  Co.,  15  Gray  (Mass.),  4^; 
Merrick  v.  Reynolds  Eng.  Co.,  loi  Mass. 
381;  Priest  z/.  Essex  Hat  Co..  115  Mass. 
380;  Salem  Nat.  Bank  7^  Almy.  117  Mass. 
476;  Chamberlin  v.  Huguenot  Mfg.  Co.. 
118  Mass.  532;  Rush  v.  Steamboat  Co., 
84  N.  Car.  702;  Whitney  v.  Wyman,  loi 
U.  S.  392;  Upton  V.  Hausborough,  3  Biss. 

(C.C.)4i7. 

A  corporation  which  has  enjoyed  the 
benefits  of  a  contract  cannot  plead  that  it 
was  ultra  vires.  O.  C.  &  A.  R.  Co.  v.  Pa. 
Transp.  Co.,  24  Pitts.  L.  J.  (Pa.)  11 1. 

The  validity  of  the  corporate  organiza- 
tion, and  of  the  acts  of  •d(f/ar/£»  officers, 
will  be  presumed  in  favor  of  creditors, 
and  of  third  persons  dealing  with  it  in 
good  faith,  and  the  contrary  cannot  be  set 
up  as  a  deJFence  by  the  company.  Hack- 
ensack  Water  Co  v.  DeKay.  36  N.  J.  E. 
548;  s.  c,  I  Am.  &  Eng.  Corp.  Cas.  670: 
City  of  Denver  v.  Mullen,  7  Col.  345  ; 
s.  c,  4  Am.  &  Eng.  Corp.  Cas.  304:  Tar- 
bell  V.  Page,  24  111.  46  ;  Thompson  v. 
Candor,  60  111.  244:  Aurora,  etc.,  R.  Co. 
V.  Miller,  56  Ind.  88;  WiHiams«n  v.  Ko- 
komo  B.  &  L.  Assoc.,  89^  Ind  339:  s.  c, 
4  Am.  &  Eng.  Corp.  Cas.  172  ;  Narra- 
gansett  Bank  v.  Atlantic  Silk  Co..  3  Met. 
(Mass.)  282  ;  Barrett  v.  Mead,  10  Allen 
(Mass.).  337 :  Walworth  v.  Brackett,  98 
Mass.  9S  ;  Commonwealth  v.  Bakeman, 
105  Mass.  53;  Merchants'  Bank  v,  Glen- 
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9  liability  for  the  Act>  of  the  Promoters,— A  corporation  is  not 
responsible  for  the  acts  nor  bound  by  the  contracts  of  its  pro- 
moters done  or  entered  into  before  incorporation,^  unless  it  is 
made  so  either  by  its  charter'-*  or  by  its  own  express  promise  or 
ratification  after  incorporation ^^  or  where  it  has  accepted  and  re* 


don  Co.,  f2o  Mass.  <J7  ;  Swartout  */. 
Mich,,  eir.,  R.  Co**  34  Mich.  389;  Society 
Pcmn  V,  Cleveland,  43  Ohio  Sl  4S  i  ;  s*  c.  ^ 
\2  Am.  &  E^ng  Corp,  Cas,  40, 

In  parLicuUr*  one  who  has  taken  part 
in  the  organization  of  a  coqioratfon*  and 
Tcprc*icnied  ii  as  such^  is  estopped  from 
dcnyiiiic  its  existence.  Close  -'.  Gtenwood 
Cem.  Co..  107  U.  S.  466:  s.  c,  i  Am.  & 
EnR»  Corp.  C^s.  sta  ;  Abbou  v.  Aspin- 
wail  26  Barb.  tN.  Y.)  aoa;  Eaton  v.  As- 
pjnwall,  19  K*  V*  1 19, 

It  Is  no  <Jefence  lo  a  suit  on  a  note  of 
ihe  corporation  (hat  the  charter  fails  lo 
de6ne  the  penod  pf  its  ejcisience.  £. 
Tton.  Ir.  M(g,  Co.  v.  Gaskell^  ^  Lea 
gtnn  ),  743. 

ir  however,  the  acts  of  a  body  sued  hs 
a  corporation  were  not  necessarily  those 
of  a  corporation,  it  is  not  estopped  from 
denying  iis  corporate  existence  Kirk- 
patrick  V,  Kiota  U.  P.  Ch.,  63  I^'wa.  372. 

1.  The  general  principle  is,  that  a  cor- 
poraiif>n  can  be  liable  only  for  its  own 
actji  done  after  it  bad  a  le|^al  existence. 
Promoters  do  noi  represent  the  corpora- 
tion in  any  relation  uf  agency,  and  have 
00  atithoriiy  to  make  prelimioarv  con- 
tratL*!,  biodmg  thff  corporation  when  it 
shaJl  be  formed.  Mere  acceptance  of  the 
benefit  of  a  contract  does  not  imply  a 
promise  on  the  part  of  the  corporatmn  to 
a^opt  and  perform  tt.  Caledonian,  etc., 
R,  Co.  7',  Helensburgh,  3  Macq.  3gi; 
Piivne  V.  N.  S.  W  C*»al  Co..  10  Ex  3S3; 
N.Y,  &  N.  H.  R.  Co.  V.  Ketcbum.  37 
Conn.  170:  Safety  Dep.  L.  t.  Co.  z\ 
Smith,  65  111.  309;  R,  R..  I.  &  St.  L.  R. 
Co.  V.  Siie,  65  111.  328;  Western  Screw 
&  Mf(j.  Co.  z\  Consley.  7a  111.  531;  Mar- 
chand  V.  Loan  Assn  ,  36  La.  Aon.  3S9; 
Franklin  F.  L  Co  v.  Hart.  31  Md.  59; 
Peon  Match  Co.  v.  Hapgood.  141  Mass. 
145.  s.  c  ,  7  N.  E.  Rep.  22\  Carmody  v. 
Powers  (Mich  ).  26N.  VV.  Rep.  801:  Mun- 
san  ^.  S.  G.,  ^tc.  R,  Co.,  103  N.  Y.  58. 

Hence,  making  application  for  insur- 
ance to  a  mumal  insurance  coropaoy  be^ 
fore  the  proper  certificate  of  the  auditor 
of  public  accounts  h^id  been  filed  as  re- 
quired by  law  to  perfect  ori^aoizat  ton,  and 
giving  a  premium  note.  conMitute  finiy 
i  proposal  to  insure  when  the  company 
shall  be  capable  of  tran5actini:);  business. 
Gent  t%  M.  &  M.  Mut.  Ens.  Co..  107  111. 
6sa;  s.  c,  S  Am.  k  Eng.  Corp.  Cas.  306. 


In  /Crtj^iitfiff.  under  the  act  of  8  &  g 
Vict  c.  110,  \*hicb  provided  for  provi- 
sional ref^isir&tion  of  j^nnt-stock  compa- 
nies, and  that  the  promoters  might  make 
certain  contracts  "  CfinditJonal  on  ihe 
completion  of  the  company/'  and  to  take 
effect  after  complete  reqistration.  it  was 
held  ihiit  a  completely  reji^istered  com 
pany  was  not  liahle  on  contracts  made  by 
the  promoters  before  provisional  regis- 
tration, nor  on  those  not  made  condi- 
tional 00  complete  regTsiratlon.  Hutchin- 
son V.  Stirrey  Consumers'  Assn..  13  C.  B, 
689;  Gun^T^  Lontl,  &  l.an.  Fire  Ins.  Co., 
IS  C.  R.  N.  S.  6-J4. 

2.  Tilpon  t\  WarwEck  Gaslight  Co..  4 
B.  &  C,  9f*2;  /tt  n  n.  &  L.  R.  Co.,  L.  R. 
10  Ch.  A  pp.  177;  Gent  f.  M.  h  M.  Mut. 
Ins.  Co. ,  HJ7  1 II.  652 ;  s.  C. p  8  Am,  &  Eng. 
Corp.  Cas.  306. 

3,  Touche  7'.  Met  Warehousing  Co., 
L.  R.  6  Ch.  App,  671;  Spillcr  v.  Paris^ 
Rink  Co..  L.  R.  7  Ch,  D.  368:  Whiioey 
7'.  Wymao,  loi  U.  S.  392;  Western  Screw 
&  Mfff.  Co.  V.  Cousley,  7a  III.  531, 
Franklin  F.  L  Co.  :%  Hart.  31  Md,  59; 
Macdonough  v.  Bk.  of  Houston,  34  Tex, 
309. 

Bonds  issued  by  promoters  before  in- 
corporation may  be  ratified  by  the  di- 
rectors after  incorporation,  so  as  to  be- 
come  valid  oblr^atjons  of  the  corporation. 
Wood  V.  Whellen,  93  IlL  153. 

A  contract  made  by  the  promoters 
should  be  adopted  by  a  corporation  in  the 
same  way  that  its  own  contracts  are  made. 
Formal  action  by  the  board  of  directors 
is  necessary  in  the  former  case  only  if  it 
would  be  so  in  the  latter.  Battelle  v.  N. 
W.  Cement  Co.  (Minn.),  33  N,  W,  Rep. 
327- 

In  Eft^lattd^  it  is  settled  that  a  contract 
made  on  behalf  of  a  corporation  before  it 
came  into  existence  ts  a  nullity,  an^  can- 
not be  ratified.  Kelner  -'.  Baxter,  L.  R. 
2  C-  r.  174;  Scott  V.  Lord  Ebury,  36  L, 
J.  C,  P.  161;  Melhado  7'.  Porto  Alegre 
R.  Co.,  L.  R.  9  C.  P.  503-  It  was  at  one 
lime  considered  that  this  doctiine  obtain- 
ed En  courts  of  law  only,  and  in  Spiller 
7\  Paris  Rink  Co.,  L.  R.  7  Ch.  D.  303. 
Malins.  V.  C.  held  that  such  ratification 
was  valid  in  equity.  The  later  cases  in 
the  court  of  appeals,  however,  reassert 
the  doctrine  of  Kflner  ^^  Baxter,  and 
maintain  that  the  only  result  of  the  com 
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ceived  the  benefit  of  a  contract  made  in  its  behalf  with  the  under* 
standing  that  it  would  be  adopted  by  it.* 


pany's  availing  itself  of  such  a  contract 
is  the  creation  of  kn  equitable  liability 
(not  on  the  contract,  but  for  the  benefits 
received  thereby)  on  equitable  grounds. 
In  re  Empress  Eng.  Co  .  L  R.  i6  Ch  D. 
125;  In  re  Norih'd  Ave.  Hotel  Co.,  L.  R. 
33  Ch.  D.  16;  s.  c,  16  Am.  da  Eng.  Corp. 
Cas.  89.  See  also  ///  re  He  re  for.  I  Wag- 
gon Co..  L.  R.  2  Ch.  D.  621:  Taylor  on 
Corp.  ^  87. 

1.  Where  the  contract  was  made  in 
ord-r  to  obtain  the  charter  and  bring  the 
corporation  into  exi.^^tence, the  corporation 
would  seem  bound  in  equity  to  perform 
it.  Thus  in  Edwards  v.  Grand  June.  R., 
I  M.  &  Cr.  650,  the  promoters  of  the  rail- 
way company  had  agreed  with  trustees 
of  a  turnpike  that  if  the  latter  would  not 
oppose  the  passage  of  the  charier,  the 
bridge  to  be  built  across  the  turnpike 
should  be  wider  than  provided  in  the 
charter,  but  after  the  charter  was  obtained 
the  companv  began  to  build  a  bridge  of 
the  width  authorized  therein,  and  an  in- 
junction was  granted  because  the  com- 
pany was  bound  not  to  use  its  power 
under  the  charter,  which  had  been  ob- 
tained by  means  of  the  agreement  with 
the  plainiiflfs,  in  violation  of  that  agree- 
mt-nt. 

So  in  Stanley  v.  Birkenhead  R..  gSim. 
264.  there  was  a  decree  for  the  specific 
performance  of  a  contract  to  pay  a  cer- 
tain price  for  land  required  by  the  rail- 
way, in  considerate  )n  of  withdrawal  of 
«)pposiiion  to  the  charter.  In  both  these 
rases  there  was  an  existing  organization 
f»r  the  purpose  of  promoting  the  com- 
pany, and  the  contract  was  made  in  the 
course  of  preliminary  proceedings  neces- 
sary to  obtain  the  charier. 

In  Gooday  v.  C.  &  S.  W.  R.,  15  Eng. 
L.  &  Eq.  596:  s.  c,  17  Beav.  132;  Preston 
;'.  L.  M..  etc.,  R.,  7  Eng.  L.  &  Eq.  124; 
Webb  V,  D.  L.  &  P.  R..  9  Hare.  129.  and 
other  cases,  this  equity  was  carried  still 
further,  on  the  ground  that  the  contracts, 
though  made  with  the  projectors,  were 
properly  on  behalf  of  the  intended  com- 
panies, and  with  the  view  entertained  by 
both  parlies  at  the  time,  of  having  them 
adopted  by  the  companies  when  per- 
fected and  empowered  to  do  so. 

The  doctrine  of  the«e  cases  is  thus  sum- 
med up  in  Redfield  on  Railways  (5th  Ed.), 
18:  *•  Whenever  a  third  party  enters  into 
a  contrart  with  the  promoters  of  a  rail- 
way, which  is  intended  to  inure  to  the 
benefit  of  the  company,  and  they  take  the 
benefit  of  the  contract,  thev  will  be  boiinl 


20> 


to  perform  it  upon  the  familiar  principle 
that  one  who  accepts  the  benefit  of  a  con- 
tract, which  another  volunieers  10  per- 
form in  his  name  and  on  hi^i  beh^ll.  is 
bound  to  take  the  burden  wjih  ibe  t^ene- 
fii." 

This  doctrine  was,  however,  dlsap* 
proved,  as  extending  the  liabilities  of  the 
companies  too  far,  in  Cakdoni^n  R.  Cn. 
V.  Helensburgh,  2  Macq,  391.  hi  Etell's 
Gap  R.  Co.  V.  Christy,  79  Pa.  Si.  54.  It 
is  spoken  of  as  "established  in  En^hnd, 
and  to  some  extent  recognijed  in  this 
countrv."  The  authorities  were  reviewed 
in  L.  R.  &  Ft.*  S.  R.  Co.  v.  Perry,  37  Ark. 
164.  where  the  bondholders  of  an  insol- 
vent railroad  having  taken  po5?%e!;$;ion  in 
order  to  complete  it  and  save  the  land- 
grant,  their  agent  cuniracted  wiih  the 
plaintiff  for  ivork  and  m^iteriaU  necessary 
to  such  completion.  Afterward?ilhey  frirc- 
closed.  bought  in  aM  the  property,  privi- 
leges, and  franchises  of  the  cnrpf^ration, 
and  organized  a  new  company  for  the 
same  purpose  as  the  old.  and  with  an  al- 
most identical  name.  Afjer  such  tir^jan- 
ization  the  president  of  ihe  new  company 
accepted  the  results  and  bentfiis  of  the 
contract  and  paid  a  part  of  ibe  consider- 
ation. The  jiidgmexil  l>elofF  v\as  for  Ihe 
plaintiff,  but  the  supreme  ctjutl  held  that 
no  valid  contract  with  the  tjpw  con: puny 
had  been  proven,  and  Siiid :  *' From 
all  the  authorities  it  seems  clear,  that,  in 
order  to  recover  in  an  actton  at  law,  ihe 
plaintiff  must  show  either  an  exprrss 
promise  of  ihe  new  company,  or  thai  the 
contract  was  made  with  persons  thrji  en- 
gaged in  its  formal kirit  aiui  laking  pre- 
liminary steps  ihereio,  nnd  ihat  ilic  con- 
tract was  made  on  tebalf  of  the  ne*r 
company,  in  the  cxpectatinn  on  the  pcirc 
of  the  plaintiff  and  wiih  the  assurance  on 
the  part  of  the  projeciors  ihwl  it  would 
become  a  corporate  debt,  and  that  the 
company  afterward  entered  upon  and  en- 
joyed the  benefit  of  the  contract,  and  by 
no  other  title  than  that  derived  ih rough  it. 
From  these  circumMwnces  an  aflirmMnce 
would  be  impliec].  ,  .  .  No  authorities 
have  gone  the  lerpth  of  holding  thai  any 
contract  mafle  wiih  individuals,  excly^ 
sively  upon  individual  credit,  will  t>erome 
the  contract  of  any  future  corpora lion 
they  may  form  for  ibe  more  convenient 
management  and  use  of  the  benefits  of 
it." 

The  ruling  in  this  case  was  expressly 
stated  to  be  that  of  a  court  of  law,  bur 
when   the  plaintiff  subsequently  filed  art 
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E  ^hXE  aF  (iOBFOSAtlOir. — 1.  Importance  of  a  Corporate  Naiae.^ 

It  is  essential  that  a  corporation  should  have  a  name  by  which  it 
may  sue  or  be  sued,  and  perform  all  legal  acts.  A  corporation  is 
recognized  by  law  as  having  an  existence  as  an  artificial  person 
distinct  from  the  membcils  which  compose  it.  It  is  important  that 
this  separate  existence  should  be  identified  by  a  name.  The 
identity  of  the  corporate  name  is  also  the  principal  means  uf 
effecting  that  perpetuity  of  succession  which  is  one  of  the  most 
important  purposes  of  incorporation. 

2-  How  Acquired,— The  corporate  name  is  usually  stated  in  the 
charter.     If  no  name  is  given  in  the  charter  a  right  to  adopt  a 


amended  complaini  in  equity,  wbi<:h  came 
l*iorc  ihe  supreme  court  in  Perry  r ,  L. 
R.  &  F,  S.  R.  Co.,  44  Ark,  3S3,  1  he' equity 
side  of  ibc  court  helii  the  same  view,  and 
Siiid'  "  Wc  do  not  ihink  \h\^  is  a  case  of 
acnniTact  made  with  the  promoters  of  a 
future  corporation,  upon  the  credit  of  the 
corporaii«m  to  be  farmed,  and  with  the  in- 
itnibo  mutually  en leriaincci  that  the  cor- 
poriitii^n  would  be  bound  when  organized, 
h  rather  appears  a  cas^e  of  credit  extended 
ifl  ihr  individu?*!  bi>ntiholders  in  person, 
and  their  habiitty  wiEI  depend  upon  the 
atjtbfiriiy  vested  in  [the  bondholders' 
agrnt]/*  and  the  decree  in  favor  of  tbe 
licfendants  ffi*s  afRrmed* 

The  casfs  of  Low  7'.  C.  &  P,  Riv.  R. 
Co..  4b  N.  H.  284,  where  \l  was  held  ^hai 
3ccepi^nce  (^f  the  contract  whs  a  ratitic^^ 
tion  equivalent  to  an  antecedent  request^ 
and  th<4t  the  company,  talking  The  benefit 
of  ibc  services  rendered  iviih  notice  of  the 
promise  of  conn peiisai ion.  was  bouml  to 
perforn*  ihi^^ntrari;  and  iLdl  7%  Vt,  81 
Mass,  R.  Co.p  3S  Vt.  4^1,  where  the  ne- 
ressiiy  of  the  acts  done  (after  incorpnra* 
tiun,  but  before  the  or^i^aniziiti^m  was 
perfected)  was  heM  to  imply  a  promise 
to  pay  for  them,  have  been  ihou^jht  to  go 
bevofid  ihc  rule  asreco^jni^cd  in  America 
\sk  R..  R.  I.  k  St.  L.  R.  Co.  V.  Sage, 
U^  III  32SX  but  the  decisions  seem  war- 
TTLOied  by  the  facts. 

Where  a  contract  to  assign  a  patent 
when  issued,  and  for  roj^alty  therefor. 
*as  made  before  the  certificate  was  filed^ 
hut  with  the  same  parties  that  conducted 
ihe  bustness  afterward,  and  acting  in  the 
corp<irate  name,  and  the  patent  was  is- 
Hied  In  ihcdckndant  company  after  or- 
pnitation,  and  they  paid  the  royalty  for 
ibTue*  it  ivas  heJd  that  the  corporation 
had,  hj  availing  itself  of  and  acting  under 
[hr  at^reement  after  org'i nidation,  adopt- 
M  ^Tiit  ratified  it^  and  was  hound  by  it«i 
prnvijsinns.  Homrncr  ?/.  Am.  Spiral,  etc.. 
Co„  St  M  Y,  4^jS,  To  the  same  effect, 
ChatetT*.  S,  V.  Su^iir  Ref.Co.jgCaL  320, 

Where  a   parincr'ihip  was  seeking;;  10 


organise  a  corporation  and  it  was  nect^ii' 
sary  to  borrow  money  in  order  to  carry 
on  the  business  Lintil  the  c^nnpany  slinu-d 
be  completely  organized,  and  a  inortgd^e 
%vas  given  to  secure  the  debt,  the  conceal- 
ment  of  ihe  existence  of  this  muitgage 
was  held  immaterial  as  regards  [he  «ul>- 
scdbers  to  the  stock,  as  the  cump<iny 
would  have  been  equally  Uabfe  for  the 
amount  st:cured  thereby  even  if  ihe  mort- 
ffage  had  not  been  ex  ecu  ted  <  Fetrje  v. 
Gueiph  Lumber  Co.,  1 1  d^u.  Sup.Ci.  45 (^ 
s,  c,  15  Am,  i&  Knij,  Ccjrp.  Cas.  4S7. 

In  Bergen  v.  Purpoiiie  Fishinij  Co,.  13 
Am.  &  Kng,  Corp  Oi*;,  i,  it  was  held  in 
Nfw  yt'i'Xiy  that  where  a  company  carried 
on  business  and  heUl  itself  out  to  the 
world  as  a  corporation,  and  afterwards 
completed  its  oriif animation  accordtni;  ti> 
law,  the  assets  should  be  made  liable  fur 
the  debts,  ihouRh  coiuracted  before  the 
orgaiiiL2ation  wa:!S  completedi. 

In  a  recent  Aei^niikit  case,  after  the  a^- 
tides  were  dravvn  tip  and  signed  by  Iih#- 
promote  I  s*  but  before  they  wtre  recoftli  d 
or  filed,  and  before  the  time  fixed  th<  ri*iit 
for  beginning  the  business,  the  president, 
with  the  appritval  of  all  the  pronstners 
executed  and  delivered  a  note  in  payment 
for  property  which  came  into  his  hamls 
after  the  organij:ation  Wiis  perfected  ami 
was  used  and  enjoyed  by  the  comp^mv. 
On  tbese  facts  it  was  heEd  thai  the  as- 
signee  of  the  pavee  could  recover  from 
the  companv.  Pax  ton  Cattle  Co.  f/  Fir-^r 
Nat.  Bk.  of  Arapahoe,  17  Am.  &  Eii^;, 
Corp.  Cas.  I, 

Where  an  express  promise  of  the  cor- 
porators is  relied  upon,  it  musi:  have  been 
maiie  i>y  a  majority  of  them.  Bell's  Gap 
R.  Co.  Vr  Christy,  7q  Fa.  St.  54. 

In  such  a  case,  the  performance  of  the 
contract  by  the  other  party  bctng  netes- 
sary  to  cujible  the  company  to  carrv  on 
it's;  business,  and  being  accepted,  the  jurv 
may  presumt.*  fr^im  this  ih^^t  the  ;ict  of  i'<#- 
president  was  Authorised  orsuhscqurndv 
ratified.  Grape  Sujjar,  etc.,  Mfg,  Co,  v* 
Small,  40  Md,  J95, 
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name  may  be  implied.^  A  name  may  be  acquired  by  usage  ;  and 
an  old  corporation  may  acquire  a  new  name  by  reputation  and 
usage/^ 

3.  Misnomer. — Although  .the  name  of  a  corporation  may  be 
changed,  the  identity  of  the  corporation  itself  is  not  affected,  A 
contract  entered  into  by  a  corporation  under  an  assumed  jiame 
may  be  enforced  by  either  of  the  parties.  In  sucii  a  case  the  mis- 
nomer of  the  corporation  has  the  same  effect  as  a  misnomer  of  an 
individual.  The  identity  of  the  company  may  be  established  by 
the  ordinary  methods  of  proof.^     In  pleading,  the  corporate  name 


1.  "A  <-orporalion  must  have  a  name, 
but  that  must  be  understoo<l  to  be  ex- 
pressed either  in  the  patent  or  implied  in 
the  nature  of  the  thini;;  as.  if  the  king 
skiould  incorporate  the  inhabitants  of 
Dale  with  powers  to  choose  a  mayor  an- 
Tiually,  though  no  name  be  given,  yet  it 
is  a  good  corporation  by  the  name  of 
mayor  and  commonalty."  Anon.,  i  Salk. 
191;  College  of  Physicians  v.  Salmon,  3 
Siilk.  102;  Pitsv.  James  ^/fl/..  Hob.  122; 
i^harswood's  Bl.  Com.  Bk.  i,  475. 

When  a  general  law  for  the  incorpora- 
tion of  cities  does  not  prescribe  by  what 
name  existing  corporations  adopting  its 
jirovisions  shall  be  known,  they  might, 
a [1(1  the  court  may  presume  they  did.  re- 
ain  their  former  names.  Johnson  v. 
Common  Council  of  the  City  of  Indian- 
;ipoIis.  16  Ind.  227. 

2.  Names  are  necessary  to  the  exist- 
ence of  corporations,  but  the  authorities 
<:learly  show  that  although  the  name  is 
usually  given  by  charter,  it  is  not  indis- 
pensable that  it  should  be  so  given,  it  may 
he  derived  from  usage.  Smith  v.  Plank 
Koad  Co.,  30  Ala.  650;  School  District  v. 
Hlakeslee,  13  Conn.  227;  Melledge  v. 
Hoston  Iron  Co.,  59  Mass.  158:  Dutch 
East  India  Co.  v,  Moses,  i  Sira.  612; 
Minot  V.  Curtis  et  al.,  7  Mass.  441; 
Alexander  v.  Berney,  28  N.  J.  Eq.  90. 

A  corporation  may  exist  by  prescrip- 
tion, and  the  persons  acting  in  such 
corporate  capacity  are  entitled  to  take, 
not  in  their  natural  names,  but  by  a  name 
which,  if  they  were  incorporated,  would 
be  a  proper  name  of  incorporation.  Con- 
servators of  the  River  Tone  v.  Ash  et 
i*L,  10  B.  &  Cr.  349:  Robie  et  al.  v. 
Sedgwick  et  al.,  35  Barb.  (N.Y.)  319; 
Siockbridge  v.  West  Stockbridge.  12 
Mass.  400;  New  Boston  v.  Dunbarton, 
15  N.  H.  201;  Bow  V,  Allenstown,  34  N. 

11.  351. 

A  corporation  might  have  two  names, 
ihe  one  by  prescription  and  the  other  by 
i^rant.  or  both  by  prescription,  but  not 
Lwo  by  grant.  Knight  et  ux.  v.  Mayor, 
etc.,  of  Weils.  1  Ld.  Raym.  80. 


The  power  which  created  ihe  corpora- 
tion alone  has  po^ver  10  change  its  name, 
but  the  identity  of  ihe  corporation  is  not 
destroyed  by  its  rhan^e  of  nami* .  Shack- 
leford  V,  Dangerfieid,  Law  Rep.  3  C.  P. 
407;  Girard  v.  Philadelphia,  7  Wait.  (U, 
S.)  i;  Episcopal  Soc.  v.  Episcopal  Churchy 
I  Pick.  (Mass.)  372;  Wardens,  etc.,  v. 
Hall.  22  Conn.  125;  Cahill  v.  Bigger,  8 
B.  Monr.  (Ky.)  211;  Rosenthal  v,  Madi- 
son, etc.,  R.  Co.,  10  Ind.  358. 

3.  A  corporation,  like  a  iiatural  person, 
may  be  known  and  designated  by  several 
names,  although  it  can  have  but  one 
corporate  designation.  It  has  long  been 
settled  that  it  is  not  necessary*  in  order 
that  a  corporation  be  bound  by  its 
contracts,  that  ihey  shall  be  matle  in  its 
exact  corporate  name.  If  it  *ippears  from 
the  allegations  and  proof  that  the  obliga- 
tion sued  upon  was  intended  to  be  the 
obligation  of  the  corporation  sued,  a  re- 
covery  will  not  be  defeated  by  reason  of 
the  misnomer  alone.  Such  a  misnomer  of 
the  corporation  wiU  not  pre#ni  a  recov- 
ery **  either  by  or  against  the  corporation 
In  its  true  name,  provided  its  identity 
with  that  intended  by  the  parties  to  the 
instrument  be  assured  in  the  pleadings 
and  apparent  in  the  proof."  Clement  t% 
City  of  Laihrop,  5  Am.  &  Eng,  Corp. 
Cas.  563;  Dutche!;s  Cotion  Mf^.  Co*  7f. 
Davis,  14  Johns.  (N,  Y.)  238:  All  Saints' 
Church  V.  Lovett,  I  Hall  fN*  YJ.  191; 
Hammond  z^.. Shepard,  29  Hovr*  Pr.  (N. 
Y.)  188;  Melford,  eic-.  Turnpike  Co.  r. 
Brush,  10  Ohio.  11 1;  People  v*  RunbeU 
9  Johns.  (N.  YO  147:  Hoboktrn  Bldg. 
Assoc.  V.  Martin,  2  Heasl  (N.  J.i  427: 
Boisgerard  2/.  N,Y.  Banking  Co.,  2  Sand  1. 
Ch  (N.  Y.)  23:  Brick  District  v.  Bowcn, 
7  Upp.  Can.  Q.  B.  471;  Provisional,  eic. 
Council o!  Bruce  i\  Cromar,  22  Upp.  Can* 
Q.  B.  321;  Bridgeford  v.  HalL  18  La, 
Ann.  211;  Northwestern  Distilling  Co.  r. 
Brant,  69  III.  658;  Btickaway  v.  Allen, 
17  Wend.  (N.  Y\)  40:  Thatcher  z^.  Wcsi 
River  Nat.  Bk^,  iQ  Mich.  196;  A?;hevilt« 
Div.  No.  15  T'.  Alston,  92  N.  Car,  578; 
Kentucky  Seminary   v.  Wallace,    15    B. 
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muBtbe  strictly  used  1}  but  in  the  case  of  a  devise  or  bequest  to  a 
corporation  great  latitude  is  allowed  in  the  case  of  a  mii^nomer/^ 


Co,  t',  Creegcr.  5  Harris  &  J,  (Md,)  132: 

.  ,  5  Halut.tNJ  ) 

353:  Wooliffich  ?/,  Forrest »  1  Pennlit^.  (N. 


Alloways  Creek  -i/.  Sirinp,  5  Halut.  (N.  J  j 


J  J  irj;  Middletown  v,  McCurmick,  2 
Pcnoirijf  (N.  j.)500:  DouRlass  r.  Branch 
Bink.  19  Ala,  659;  Glass  T^  Tipton,  eic., 
Co..  33  Ind,  376;  Mtlledge  v.  Boston 
Iron  Co.,  59  Nlass,  153, 

If  ihe  name  of  a  corporaiinn  has  been 
thafujtd.  it  musi  sue  by  us  new  name  on 
its  olJ  contracts;  the  idcniiiy  of  ihe  cor- 
piiratinn  may  be  shown  by  proof.  Mayor, 
cic.ofColchesier  v.  Scales,  3  Burr.  18G6; 
Del.  &  All.  R.  Co,  V.  Qaick.  3  Zab.  (N. 
IJjje:  Episcopal  Charitable  Society  v, 
Episcopial  Church,  r  Pick,  (Ma^s.)  372; 
Trustees  of  Norihwesiern  Ci^Uege  v. 
Schflfagler.  37  Iowa.  577;  Cahill  v.  Big- 
jEcr,  S  B.  Mofir,  (Ky.)  311:  Ro^nthal  r, 
MaJi*on&  Ind.  Plank  Rd.  Co.,  10  Ind, 
35S;  Scarborough  v.  Builer,  3  Lev.  237. 
Bui  Jjfre  Alexander  :/.  Bcrney,  a3  N.J. 
Eq.  go;  Sunapee  v,  Eastman,  32  N,  H. 
470;  Becne  v.  Cahav^ba  R.^  3  Ala.  6O0- 

Taxes  were  assessed  and  a  warrant  for 
their  collertion  issued  ajjainst  *'  The 
Souhcgan  >ifail,  Cotton  and  Wool  ten  Cor- 
poratum."  The  corporate  name  of  the 
company  was  **  The  Souhegan  Nail.  Cot* 
loti  and  Woollen  Factory,"  There  hemg 
no  other  corporation  of  that  charncter  in 
the  town,  it  was  held  ihai  the  corporation 
was  subsiantialty  descnt>ed  by  its  cor- 
porate name  and  the  ta^  legally  assessed. 
The  SouhcRan,  etc,  Factory  s^.  McConi- 
hc,  7  N   H.  309. 

1,  **  In  pleading,  the  style  or  cor* 
porate  name  must  be  strictly  used  ; 
iaJ  while  tbe  law  was  that  a  torporaiion 
cotiU  speak  only  by  \\^  seal,  the  same 
strictness  in  the  use  of  the  style  was  also 
fircessarv  in  contracting.  But  when  iht; 
courts  began  10  allow  these  artifir^al 
beinjt*  lheattribul<?s  of  natural  eitisience, 
ami  to  permit  them  to  contract  preity 
much  In  the  ordinary  manner  of  natural 
persons,  a  correspondent  relaxation  tn 
the  use  uf  the  exact  corporate  name  for 
piirposes  of  desjj^natfrm  necessfirily  fol- 
lowed, A  departure  fmm  the  strict  style 
of  lUc  corporation  will  not  avoid  its 
contrdCt.  if  ii  substantially  appear  th;il 
the  particular  corporation  was  int**nded  ; 
and  a  latent  .imbiEruity  iriKiy,  under  proper 
av'crf^icnU,  be  evpl^iuied  Jiy  parol  evi- 
dence, in  this  ^s  in  other  cases,  to  show 
the  mtentJfFn."  Turnpike  Road  -'.  Myers, 
6  S  &  R  (Pa.)  12;  Med  way  Com  on 
Miuufactory  7?,  Adams  et  al.,  to  Mass. 
3&0;  Newport  Mechanics*   Mfg.  Co,  v. 


Starbird,  lo  N.  H.  123:  Mellcdi^^e  ?-.  Bos 
ton  Iron  Co.,  5  Cush.  (Mass.)  158;  State 
t\  Bell  Telephone  Co„  36  Ohio  St,  396; 
Wilson  &  Co,  V,  Baker,  52  Iowa,  423; 
Motl  V.  Hicks,  1  Cowen  tM,  Yj.  513; 
Ryan  f.  Martin,  gi  >J.  Car.  4G4;  FriinkEin 
Ave,  Savings  Inst.  J'.  Honnlctf  Edjcatiim, 
75  Mo.  4o3;  Mayorof  Stafford  ^^  Bolton. 
I  B.  &  f^.  40;  Lynn-RcKis,,  10  Rep.  120; 
N.  Y,  African  Soc,  7^  Varick,  14  Jt^hns, 
{N.  ¥.)  38;  Gray  tf.  Monongahela,  etc, 
Co.^  3  W,  Be  S*  (Pa,)  156;  Northumber- 
land Co,  Bk.  V.  Eyer,  bo  Pa,  St,  436; 
Burnhaiu  zk  5av.  Bk..  5  N.  H,  44b: 
Holreih  v.  Franklin  Mill  Co.,  30  IlL 
151. 

In  a  suit  for  infringement  of  a  patent, 
the  defendant  was  sued  under  an  errone- 
ou-f  corporate  name,  but  appeared  and 
answered  under  thai  name  without  ex 
cepiion,  and  participated  in  furtlier  pro- 
ct^edint^s  in  the  case  until  final  hearing, 
and  after  four  years  bought  10  open  the 
decree  because  of  the  erroneoi.s  name 
and  character  under  which  it  was  surd. 
Ilf'iti,  that  under  the  circumstances  the 
defendani  was  estopped  from  denying 
the  name  and  character  in  which  it  was 
sued  Biite  Rt-frigerating  Co.  v.  Gilleil, 
31  Fed  Rep.  S<x):  Virginia,  etc  ,  Nav.  Co* 
7.  Steamboat  Jewess,  Taney,  41S, 

2.  *'The  general  rule  is,  that  where 
eithef  a  corporation  or  a  natural  person 
is  so  iiieEiiifird  by  ih*-  nfime  and  descHp* 
tioii  in  the  will,  as  applied  Lo  the  facts  and 
cirrumstances,  as  to  distinguish  such 
person  or  corporation  fn^m  all  others, 
such  person  r^r  corporation  shall  lake  the 
bequest,  in  the  name  manner  as  if  no 
such  discrepancy  had  appeared,"  Minot 
V.  Boston  Asyliim,  7  Mete,  {Ma^^s  )  A^^\ 
In  re  Rillerrs  Trusts.  7  L,  R.  Ch.  A  pp. 
170;  Hospital  u.  Kniqht,  at  L,  J. 
Rep.  N.  S  Eq  537;  Parish  m  Sutton 
V.  Cole.  3  Pick.  (Mas<  }  ^3^;  Hornbeck's 
E^tr.  I',  American  Bible  Snc.  H  til^  2 
Sarjdf.  Ch,  J33:  New  York  Institution, 
etc,  :•.  How,  10  N.  Y,  S4:  Butien  tk 
Am.  Triict  Soc.  23  Vt.  336;  Newell "s 
App.,  24  Pa.  1Q7;  Domestic,  eic.Missiitn- 
ary  Socit-ty^s  App.,  30  Pa,  425;  Cressor's 
App.,  30  Pa,  437;  App.  of  WashiTigton  & 
Lee  University,  ill  I^t  572;  Vansant  t\ 
Roberts  J  3  Md.  11  e>:  Chapin  v.  School 
Di'-incl.  35  N,  H.  445;  Prenchers'  Aid 
Society  x/,  Rich.  45  Me  55^:  Atiy.-^u-nL 
V.  Ma^or.  7  Taunt  546;  Hiirdine?',  Grand 
Lodijiv  37  Ala.  47Ji.  St.  l.ouis  Hospital 
7'.  WiHiams.  ig  Mo.  600:  Appeal  of 
Pennsylvania  loou^trial  Hoiiie  fur  Blind 
Women,  40  Leg,  Intel.  (Pa.)  242, 


203 


Name— Exdniive  ITie. 


CORPORATIONS. 


]>omid]«L 


i 


4.  Bight  to  the  Exclusive  Use  of  a  Name. — Apart  from  any  statute 
a  corporation  has  a  right  to  the  exclusive  use  of  its  name,  and  this 
right  will  be  protected  upon  the  same  principle  that  persons  are 
protected  in  the  use  of  trade-marks.^ 

C.  Domicile  of  Corporations.— A^  corporation  has  implied,  au- 
thority  under  its  charter  to  carry  on  business  in  the  customary 
manner,  wherever  it  is  most  profitable  and  convenient.  It  is,  how- 
ever, considered  a  citizen  of  the  State  which  created  it.  It  can 
exercise  its  functions  in  other  States  only  so  far  as  it  may  be  per- 
mitted by  the  comity  of  the  local  sovereign.  It  has  been  said  that 
a  corporation  has  no  faculty  to  emigrate.  This  means  that  a  cor- 
poration has  no  power  in  itself  to  extend  its  francliises  from  the 
jurisdiction  of  the  sovereignty  which  created  it  to  another  sover- 
eignty by  which  permission  has  not  been  given  it  to  carry  on  its 
business  and  exercise  its  franchises.  This  permission,  however,  is 
universally  accorded  as  a  matter  of  comity.*    As  a  general  rule,  a 


1.  Goodyear  Rubber  Co.  v.  Goodyear 
Rubber  Manufacturing  Co.,  8  Am.  & 
Enff.  Corp.  Cas.  317;  State  v.  McGraih 
(Sup.  Ct.  of  Mo.).  5  S.  W.  Rep.  29;  Ex 
parte  Walker,  i  Tenn.  Ch.  97:  Howard 
7'.  Hcnriques^-Zr?/.,  3  Sandf.  Ch.  (N.  Y.) 
725;  Ncwby  V,  OreRon  Central  R.  Co., 
Deady.  609;  Holmes  v.  Holmes,  etc., 
Manufacturing  Co..  37  Conn.  278. 

In  Illinois^  the  '*  Drummond  Tobacco 
Company,"  a  corporation,  sought  to 
enjoin  the  incorporation  of  another  com- 
pany under  the  name  of  the  *•  Drummond- 
R«ndle  Tobacco  Company."  The  court 
held  that  in  ihe  absence  of  a  showing  that 
injury  to  the  plaintiff  would  result,  equity 
would  not  interfere.     114  Illinois.  412. 

2.  '*  In  the  jurisprudence  of  the  United 
States  a  corporation  is  regarded  as  in 
effect  a  citizen  of  the  State  which  created 
it.  It  has  no  faculty  to  emigrate.  It 
can  exercise  its  franchises  extra-territori- 
ally  only  so  far  as  may^be  permitted  by 
the  policy  or  comity  of  other  sovereign- 
lies.  By  the  consent,  express  or  im- 
plied, of  the  local  government,  it  may 
transact  there  any  business  not  ultra 
inrts,  and  'like  a  natural  person,  may 
have  a  special  or  constructive  residence, 
so  as  to  be  charged  with  taxes  and  duties 
or  be  subjected  to  a  special  jurisdiction.' 
It  is  for  the  local  sovereign  to  prescribe 
the  terms  and  conditions  upon  which  its 
presence  by  its  agents  and  the  conduct- 
ing of  its  affairs  shall  be  permitted." 
Citv  of  St.  Louis  V.  Wiggins*  Ferry  Co., 
78  U.  S.  423;  Chicago  &  Northwestern 
R.  Co.  V.  Whitton.  80  U.  S.  270:  Muller 
V.  Dows,  94  U.  S.  444;  Beaston  v.  Farm- 
ers* Bank  of  Delaware.  12  Pet.  102;  Bank 
of  Aui»usla  V.  Earle,  13  Pet.  519;  Lafay- 
ette Ins.  Co.  V.  French  et  al.,  59  U.  S. 


404:  Paul  V.  Virginia,  75  U.  S.  181;  Ger- 
mania  Fire  Ins.  Co.  v.  Francis,  78  U.  S. 
210;  Baltimore  &  Ohio  R.  Co.  v.  Koootz, 
104  U.  S.  5:  Ohio  &  Miss.  R.  Co.  v. 
Wheeler,  66  U.  S.  286;  St.  Clair  v.  Cox. 
106  U.  S.  350;  Farnum  v,  Blackstone 
Canal  Co ,  i  Sumn.  46. 

"The  residence  of  a  corporation,  if  it 
can  be  said  to  have  a  residence,  is  neces- 
sarily where  it  exercises  corporate  func- 
tions. It  dwells  in  the  place  where  its 
business  is  done.  It  is  located  where  its 
franchises  are  exercised.  .  It  is  present 
where  it  is  engaged  in  the  prosecution  of 
the  corporate  enterprise.  Bristol  v. 
Chicago,  etc.,  R.  Co.,  15  111.  436;  Bald- 
win V.  Miss.,  etc.,  R.  Co.,  5  Clarke 
(Iowa),  518:  Louisville  R.  Co.  v.  Letson, 
2  How.  (U.  S.)  497;  Conover  v.  Ins.  Co., 

10  How.  Pr.  403;  Hubbard  v,  Ins.  Co., 

11  How.  Pr.  149;  Glaize  v,  S.  Car.  R. 
Co.,  I  Sirob.  79;  Cromwell  v.  Ins.  Co., 
2  Rich.  512;  Bank  v,  McKenzie.  2  Brock. 
C.  C.  392;  Adams  v.  Great  Central  R. 
Co.,  6  Hurl.  &  N.  404;  Smith  v.  Silver 
Valley  Mining  Co.,  10  Am.  &  Eng.  R.  R. 
Cas.  i;  Bait.  &  Ohio  R.  Co.  v,  Glenn. 
28  Md.  287:  Gill  V.  Kentucky  &  Col. 
Co.,  7  Bush  (Ky.),  635;  Cowardin  v. 
Universal  Life  Ins.  Co.,  32  Gratt.  (Va.) 
445;  Day  V.  Newark  India  Rubber  Co., 
I  Blatrh.  C.  C.  628;  Land  Grant  Co.  v. 
Board  of  Commissioners,  6  K^n.  245; 
N.  O.,  J.  &  G.  N.  R.  Co.  V.  Wallace.  50 
Miss.  244;  Ormsby  v.  Mining  Co.,  56 
N.  Y.  623. 

"In  the  cstse  of  a  railroad,  canal,  or 
turnpike  company,  exercising  its  fran- 
chises in  more  than  one  county,  and 
transacting  business  in  each  of  them, 
with  a  local  establishment  for  business 
purposes,  it  would  seem  to  be  reasonable 
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cofporation  must  have  its  central  office  in  the  State  under  whose 

laws  it  was  organized*  It  must  also  hold  its  corporate  meetings 
m  the  State  by  which  it  wa^  ch^irteredJ  Directors*  meetings, 
however,  may  be  held  out  of  the  State,  the  directors  being  merely 
agents  for  the  company/^  A  corporation  created  by  concurrent 
fif^isliition  of  t\vo  States,  receiving  from  each  a  charter,  has  a  legal 
doaitcile  in  each  Slate,  and  may  lawfully  hold  its  meetings  and 
transact  its  business  in  either.^ 

D    POWEBS    AJTD    Ll&BILITlES    OF     COBFaEATlOlTS.— COBStmCtiOIl     of 

Ckart^re. — ^'/>  Gt'ntrai  Print  i/>ii\: .^Th^  charter  of  a  corporation  is 

sure  of  its  powtrrs*     But  no  charter^  certainly  in  modern 

,jccifies  all  that  a  corporation  may  or  may  not  do*     The 

(jiiwcrs  which  corporations  may  exercise  are  therefore  expressed  in 

tiTitis  in  charters,  are  raised  by  judicial  construction  out  of  those 

i^or  are  read  into  the  charter  as  powers  which  the  law  implies 

iiuiii  the  mere  grant  to  a  corporation  of  the  right  to  exist-    While 

corporate  powers  are  all  traced  to  the  same  source,  it  will  simplify 

their  consideration  to  thus  classify  them. 

Certain  principles  of  construction  have  grown  up  about  the  char* 
ter5of  corporations  which  are  axiomatic:  the  most  important  of 
which  has  been  already  mentioned,  viz..  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers.*  In  England^  this  rule 
seems  to  be  reversed,  and  there  the  powers  of  a  corporation  are 
coR^Rlcred  to  be  such  as  the  charter  does  not  expressly  or  impliedly 
prohibit*^     It  results  from  this  rule  that  a  corporation  can  make 

ing  incorpotaieiJ  companies.  There  is  n« 
such  rule  at  common  lan%  1 1  is  always 
jmplscd  \%\  ihe  ifranj  r*f  a  charier  nf  incor- 
poratlotu  where  there  ts  no  indication  to 
ihc  Gontrary,  thai  the  company  shall 
have  hs  central  office  or  place  uf  man- 
agement in  the  Stale  iinUer  whose  laws 
It  was  orjjanized.  This,  however,  ts 
merely  £^  rule  applicable  to  the  construc- 
iion  of  charters*  in  decerminiRg  ihc  in- 
tention of  the  curporalors  and  ol  the 
State,  and  is  not  an  arbiirary  rule  of  l*iw/' 

2.  McCall  v.  By  ram  Mfg.  Co.,  6  Conn. 
45S;  Arms  V,  Coqani,  3*^  Vt,  744;  Wood 
Mining  Ca^  %*.  Ring.  45  Ga.  34;  Gatvev 
ton  R,  Co»  V.  Cowdrey,  11  Wiiil,  (U.  S.J 

459^ 

An  authority  g^lven  in  a  charter  in  f^en- 
eral  terms  to  certain  persons  to  call  ihc 
first  meeting  of  the  corporators  does 
not  authorUe  theni  to  call  such  meeting 
at  any  place  without  the  limits  of  the 
State.     Miller  v,  Ewer»  27  Me.  50*). 

3.  Covington  Bridge  Co.  v,  Mayer,  31 
Ohio.  317;  Blackburn  ?'.  Selma.  etc.,  R. 
Co  .  2  Flip,  C.  Cl.  525:  Ohio  Bridge  Co, 
tK  Wheeler,  66  U.  S.  2S6;  State  v.  North- 
ern Central  R.  Co.»  t8  Md.  193 ^  Sprague 
t:  Hariford,  etc.,  R.  Cu.,  5  R.  L  233, 

4.  S**e  cafies  cited  \t\  su'teeihn^  notes. 
5^   Mf>raiveti    Corp,  (2d    Ed.),    citing 

Shrews  bun',  eic  ,  R.  Co,  p  Northwestern 


ftfld  r*ri*|Jer  that   the  corporation   might 

f  tit  and  l>c  sued  where  its  operations  were 

tbui  practically  earned  on/*     Rhodes  7/, 

S^iem,  etc.,  Co..  gS  Mass.  95;  Baldwin 

•.  MiSi%.  etc.  R*  Co.*   5  Clarke  tlowa), 

\    '  E^Rin,    etc..     R,     Co.    f, 

43  1:  Richardson  7^  0ur- 

k.  Co.,  8  CUrke   (lowah 

iio,  etc.   R*  Co.   t'.   Board  of 

t5,  4S  N.   V*  93;    Harding  T^ 

K'o,  <-tc  ,  R    Co,,  8u  Mo.  659;  Ed- 

i  t^  Union  B^nk  of  Ffa  *  1  Fla,  136; 

'.  r  inn  T*-  Brooklyn  Ferry  Co. ,  36  B^rb, 

fV,  Y,)2oi;  Thorn  tr.  Centra!  R.  Co.,  2 

liutcl*,  121;  Connecticnt,  etc..  B*  Co,  v, 

C-rt»]j>cr,  30  Vt.  476. 

I  "h  is  the  duty  of  a  corporation  to 
lietj^  its  principtil  place  of  business,  its 
M>oks  nud  records,  and  its  prlncipitt  ofS^ 
f«l»,  wiLhin  the  5  aie  which  incorporated 
it,  10  an  extent  necessary  to  J  he  lulle^i 

.1  vi^itorial  power  of  the 

■  art?,  and  the  efficient  ex- 

iu  all  proper  CMses  which 

ifmt  ern  ^a  ul  corpo  ra  t  io  n .  **  Sia  I  e  rx  reL 
r.  MiUkuket,  etc,  R.  Co.,  45  Wis.  57y^ 
In  rtrfrri^Tice  to  this  decision,  MorawetE 
iPjivjiif-  Crprporatlons,  g  361)  says' 
"T^-  .'    ts  correct  only  provided 

t  ^'*  ■  i « s  ent  p  resaed  t  he  po  i  icy  of 

dtt  >.,,,.  r.  .Mfitc  spcfiat  enariment  or 
b/ 1  {{cncrit)  system  of  kgislHiitni  regard- 
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no  contracts  beyond  the  purposes  and  scope  of  its  charter.  Where 
these  powers  are  exceeded,  the  government  may  take  away  its 
charter;  a  court  of  equity  will  restrain  the  carrying  out  of  the  con- 
tract, and  a  court  of  law  will  sustain  na  action  upon  ft,^  The 
implied  powers  ol  corporations  must  result  from  the  charter  by 
necessary  implication,  regard  being  had  to  tht^  objects  of  the  grant. 
If  ambiguity  or  doubt  arises  out  of  the  terms  of  a  charter,  they 
must  be  resolved  in  favor  of  the  public/^  The  enumeration  of 
powers  implies  the  exclusion  of  all  others,^ 


R  Co..  6  H  L  C.  113;  Eastern  Counties 
R.  Co.  V,  Hawkes.  5  H.  L.  C.  348;  Na- 
tional Marine  Co.  v.  Donald.  28  L.  J.  Ex. 
188;  Shrewsbury,  etc  ,  R.  Co.  v,  London, 
etc..  R.  Co..  22  L.  J.Ch.  682;  Any  -Gen. 
V.  Great  Northern  R.  Co.,  i  Dr.  &  Sm. 
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1.  In  Memphis  Grain  &  Elevator  Co.  v. 
Memphis  etc.,  R.  Co.,  30  Am.  &  Eng.  R. 
R.  Cas.522,  the  court  observes:  **  In  Davis 
V.  Railroad  Co.,  131  Mass.  259,  Chief 
Justice  Gray,  after  saying  the  reported 
cases  on  the  subject  are  so  numerous 
that  he  will  refer  to  comparatively  few 
of  them,  adds:  *  A  corporation  has  power 
to  do  such  business  only  as  it  is  author- 
ized by  its  act  of  incorporation  to  do,  and 
no  other.  It  is  not  held  out  by  the  gov- 
ernment, nor  by  the  stockholders,  as  au- 
thorized to  make  contracts  which  are  be 
yond  the  purposes  and  scope  of  its  char- 
ter. It  is  not  vested  with  all  the  capacities 
of  a  natural  person,  or  of  an  ordinary 
partnership,  but  with  such  only  as  its 
charter  confers.  If  it  exceeds  its  char- 
tered powers,  not  only  may  the  govern- 
ment take  away  its  charter,  but  those 
who  have  subscribed  10  its  stock  may 
avoid  any  contract  made  by  the  corpora- 
tion in  clear  excess  of  its  powers.  If  it 
make  a  contract  manifestly  beyond  the 
powers  conferred  by  its  charter,  and 
therefore  unlawful,  a  court  of  chancery, 
on  application  of  a  stockholder,  will  re- 
strain the  corporation  from  carrying  out 
the  contract;  and  a  court  of  common  law 
will  sustain  no  action  on  the  contract 
against  the  corporation.  Every  person 
who  enters  into  a  contract  with  a  corpo- 
ration is  bound  at  his  peril  to  take  no- 
tice of  the  legal  limits  of  its  capacity. 
This  is  sound  in  reason  and  principle, 
and  is  the  rule  in  this  State." 

Corporations  possess  only  such  powers 
and  capacities  as  are  specifically  granted 
by  an  act  of  incorporation,  or  are  neces- 
sary to  carry  into  effect  the  powers  thus 
granted;  hence  it  can  only  make  such 
contracis  as  are  connected  with  the  pur- 
pose for  which  it  was  created,  and  which 
are  necessary  either  directly  or  incident- 
ally to  answer  that  end.     Mobile,  etc.. 


R.  Co.  %K  Franks,  41  Miss.  511;   Abby  t^ 
BiJlups,  35  Miss.  6S;  s.  c,  72  Am.  Dec. 

143. 

In  Diltjirent  Fire  Co.  v.  Common* 
wealth,  75  Pa,  St.  ^91,  the  court  observed: 
**A  corporation  bein^a  mere  creature  of 
the  law»  possesses  those  powers  only 
which  are  given  to  it  by  its  charter,  either 
expressly  or  impliedly,  as  necessary  in 
strict  furih trance  of  ihe  objecis  of  its 
creation.  It  can  exercise  no  powers  or 
authorities  except  such  as  are  cmiferred 
or  authotiz«fd  by  its  chaner,  or  those 
necessarily  incident  10  the  powers  and 
authorities  thus  ^r^iit^d.  ami,  in  esiima. 
tion  of  law*  pan  of  iht  same  "  Wolf  %k 
Goddard,  g  Watts  (P^.),  550;  Pennsyl- 
vania R.  Co.  V  Canal  Cc.mmissioners, 
21  Pa.  Sl  9;  Commonwealth  v.  Eric* 
etc.,  R.  Co..  27  Pa.  St.  339. 

2.  In  Mlnturn  zk  La  Rue,  64  US.  435, 
the  court  observed:  '"It  is  a  well -settled 
rule  of  consiruciinn  of  grams  by  the  leif- 
islature  10  corpoTaiinns,  whether  public 
or  private,  that  only  such  powers  and 
rights  can  be  exercisc^d  under  them  as. 
are  clearly  comprehended  within  the 
words  of  the  act  or  derived  iherefrnm  by 
necessary  implication,  regard  bcinj?  had 
to  the  objects  of  ihe  grant.  If  any  am- 
biguity or  doubt  arises  out  of  the  terms 
used  bv  the  legislature  iimustberesulved 
in  favor  of  the  public.  This  principle 
has  been  so  often  applied  in  the  crmsiryc- 
tion  of  cofpnrale  powers  that  we  need  nol 
stop  to  refer  To  authorities  "  Se^  also 
Charles  f^iver  Bridge  z^  Warren  BrirlKe, 
II  Pet.  (U  S,)  4.'a:  Mills  r.  St.  Clair  Co,. 
8  How.  (U.  S.)  s^Kj:  Fanning  r.  Gregoire, 
16  How.  (U.  S.)  524. 

The  general  power  of  a  corporate  body 
must  be  restricted  by  the  nature  and 
object  of  its  insiiiuiion.  Korn  v.  Mut. 
Assur.  Society,  6  Cranch  (U.  S.),  iq2. 

3.  In  Thomas  -lk  Railrc^adCo  ,  loi  U.S. 
71, the  court  observed:  *'  We  lake  the  gen- 
eral docirine  to  bein  this  country,  though 
there  may  be  exceptional  cashes  and  some 
authorities  10  the  contrary,  that  the  povT- 
ers  of  corpor;iLiuns  orfi^^ntzed  utider  leg- 
islative statutes  are  such  and  such  only 
as  those  statutes  confer.     Conceding  tbc. 
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The  rights  of  a  corporation  arc  detcnnincd  by  the  law  in  force 

i**hcn  it  came  into  being**     And  it  is  not  the  province  of  a  court 

'  the  powers  of  a  corporation   beyond  its  charter  timita- 

.tube  circumstances  have  changed/^     But  the  gift  of  new 

!i  Lo  a  corporation  does  not  destroy  its  identity  nor  change  it 

a  new  being** 

\b\  Cknrttrs  as  Cottfracts,^ — ^It  is  a  well  known  and  thoroughly 

settled  rule,  that  the  charters  of  private  corporations  are  contract^i 

protected  from  invasion  by  that  provision  of  the  constitution  of 

'    ^'vd  States  vr hi ch  prohibits  any  State  from  passing  a  law 

the  oblir^ation  of  contracts,^    A  charter  incorporating  a 

IS  a  contract **•     It  has  been  held  that  the  grant  to  a  private 

ration  of  an  e?cclusive  right  to  manufacture  and  distribute 

gas  is  a  contract  ;*   so  of  an  exclusive  privilege  of  supplying  a 


le  to  all  Mamtes,  l!iai  what 

,'iiecj  %%  &5  much  graiHcd  &^ 

1  expm&edt  it    fcmaiiis  thai  the 

**i  a  ctjrporaiitin  H  ihc  measure 

wr-fs,  mid  that  the  enu«lcraiiofi 

.>'>wcri  implies   ihe    ifxt:lusion 

'    -."     Sreaisi*  Green  Bay »  etc  « 

'  nioa  Sieambi»iit  Co.*  107  U* 

I  iriilizinif  Co.  V.  Hyde  Park*  97 

L**  i».  t**9;,  Turnpike  Co.  %k   lIlinoTS,  96 

Lf,  S,  h\    Darimoiiih  Ojllrge  v.  Woojj* 

'  •  i"4l,  (U.  S.>  636:  Pcrrine  v, 

etc*,  Cantil  Co»,g  How,  {\J, 

ik;  of  Augusta  v.  Earle,   13 

ns  pr>»$?53  only  the  powers 

V  the  st.itiiie  creating  them, 

c^ss^nrHy  implied.     Huriiing* 

Saw   Bk.  ^4  D.  C.  96  U.  S. 

ciitty  %\  Ktiowlcr,  4  Pel.  {U, 

V,  Coster,  14  ^^^*  (U, 

.  Topping,  5    McLean 

.,    ckler  I',   First  Naljonal 

la   5«i;   Penit.   &   Nav.   Co. 

,L^  5  Cull  &  J.  (MdJ  ^48;  U 

lix  r.  Buffalcj  33  N.  Y.  333;  Au* 

aiik-rojid  t\  DtJtiglass,  5  Seld.  (N* 

.;  Bnidv  V.   Mayor*  20  N*  Y*  312; 

*K  Utica  Ins.  <^o.,  15  Johns   (N* 

*.  c,,  g  Am.    Dec,  ^431  White's 

Toledo  \n^.  Co  .  12  Ohin  St.  601 ; 

rr    ^     Wiii^ms*     t5     Ohir*.     Jt; 

i'o.,  5  Ohro  St,  59; 

.ir)|£lo«)   Road  Co., 

■i  V.  PffMsiee*  15  N- 

1  V,    Braifiiinl.   22 

-  :'.  Fiainficid  AtAdcmy 

5^r,   Occam    Co.    p, 

^  t  Corifi.  541;  Shaw- 

R  C«i ,  31  Vl.  491; 

I,  m;id  Co  ,  31  Ajji. 

HOince,  etc  .  R.  Ci».,  n 

.   Green,  etc..  R.  Co.  i'. 

L  •,  LNtjri,  Ml  Bui-h  <KyJ,  712; 

^4  p.  Payne,  S  Rich,  |S-  Car.)  177: 
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Maithewa  v,  Skinker.  62  Mo.  339;  Rug 
glcs  * .  Collier.  43  Mn.  353;  Vandal i  i/. 
South,  etc.*  Dotk  Co  ,  40  CiL  83 » 
Rochester  Ins  Co.  1*.  Martin,  13  Minn. 

I.  Chesapeake  &  O.  R.  Co.  v.  Miller. 
114  U.  S.  i70, 

d.  Fcrriiie  ^l  Chesapeake  J&  0«L  Canal 
Cti.p  g  How,  tU,  S.)  i?2. 

I.  Centra)  R,,  ete^^  Co.  1%  Georgia,  g2 
U  S.  665, 

4.  For  further  treatment  of  the  refaif  nns 
of  CO  rpo  mi  ions  10  the  State  creating  thein» 
see  FkA.NCttiSEs, 

5.  DiirtiiiLJUih  College  1/,  WomUtaK!,  4 
Wheal.  (U.  S. )  5  18;  Chrn*4ngo  Hridjie  Co. 
«/.  Kinj;himuon  BridgrCo  ♦ — *'  Binghara- 
inn  Bride/'— 3  Wall'fU.  S.)  51;  Davis  &. 
Gray.  16  Wair,  (U.  S.)  203  ;  and  ca&cs 
cited  in  sLicceediit^  notes. 

6.  Providence  Hank  th  Bit  lings,  4  Pet, 
(U.  SJ514. 

Every  valuable  privilege  jjiven  by  the 
charter  of  a  private  corporation,  and 
whkh  conduced  in  its  accepti^nce  ami  an 
orj^iin'Mtion  under  k.  lis  a  contract  which 
CJtitnot  be  changed  by  the  legislature, 
where  the  power  so  to  do  is  not  reiierved 
in  (he  charter.  Pi^tia  Branch  li^nk  of 
Ohio  7/.  Knoi>p.  16  How.  (U.  SJ  ybt} 

T,  The  muiiuhiriiire  of  j^^as.  and  its  din- 
iri button  by  mt^a^s  of  pipes  laid  under 
lc^i^lati\?e  auihi*rity  in  the  streets  and 
ways  n\  a  ciiy^  is  not  an  ordinary  bu^^iness 
in  whi(  h  every  one  may  en|*ai;e  afi  of 
common  right,  upon  terms  of  equality: 
but  is  a  f ranch  i?;e  relating  lo  m^tttTs  of 
which  the  pu title  may  assume  control, 
and*  when  not  forbi*kicn  by  the  ofKantc 
law  of  the  Slate.  m»tv  be  gfanterf  bv  the 
leyi'iLiture  as  a  meiins  of  accomplishing 
putJic  onjerts,  to  whomsoever  «nd  upon 
wh^it  terms  it  plejis^es* 

The  ^ratit  ul  ilic  txrltisjvc  privtlogc  ta 
question  is  none  ihc  less  a  coutract  be* 
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city  with  water.^  Decisions  upon  this  point  are  numerouSp  and, 
so  far  as  this  single  doctrine  is  concerned,  practically  unanimous,^ 
A  charter  given  without  the  reserved  right  to  alter  or  repeal  isi 
not  affected  by  subsequent  changes  in  the  statutes  or  constitutions 
of  the  States.*  In  addition  to  the  implied  condition  that  the  privi^ 
leges  and  franchises  of  a  corporation  shall  not  be  abused,  tne  con- 
dition is  also  implied  that  the  corporation  shall  be  subject  to  such 
reasonable  regulations  as  the  legislature  may  from  time  to  tiniL 
prescribe,  which  do  not  materially  interfere  with  or  obt^truct  the 
privileges  the  State  has  granted,  and  which  serve  only  to  secure 
the  ends  for  which  the  corporation  was  created.^  This  doctrine 
was  applied  to  the  regulation  of  rates  of  freight  by  a  railroad,*  So 
X  statute  prescribing  a  mode  of  service  of  process  upon  a  railroad 
company  different  from  that  provided  for  in  its  charter,  is  not  void 
hIs  impairing  the  obligation  of  contracts ;  the  legislative  power  of 
change  as  to  remedies  may  be  exercised  when  it  does  not  affect 
injuriously  the  rights  which  have  been  secured.*     Other  instances 
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cause  the  manufacture  and  distribution  of 
^'as,  when  not  subjected  lo  proper  super- 
vision, nriay  work  injury  to  the  public;  for 
^uch  a  grant  does  not  restrict  the  power 
of  the  State  to  establish  and  enforce  reg^ 
ulations  not  inconsistent  with  the  essen- 
tial right  given  to  the  company  by  its 
k:harter. 

Before  the  adoption  of  the  present  con- 
stitution of  Louisiana,  the  legislature  had 
authority  to  ^rant  to  a  private  corporation 
An  exchisive  privilege  of  that  character  ; 
Find  such  grant  constitutes  a  contract,  the 
obligation  of  which  cannot  be  impaired 
by  a  State  law.  New  Orleans  Gaslight 
Co.  V,  Louisiana  Light,  etc.,  Co.,  115  U. 
S.  650. 

The  legislative  grant  to  the  Louisville 
Gas  Company  for  the  term  of  twenty 
years,  of  *'  the  exclusive  privilege  of 
erecting  and  establishing  gas  works  in  the 
city  of  Louisville,  and  of  vending  codl- 
t^as  lights,  and  supplying  the  city  and  citi- 
zens with  gas  by  means  of  public  works," 
constitute  a  contract  within  the  meaning 
f)f  the  National  Constitution,  and  was  not 
forbidden  by  the  Bill  of  Rights  of  Ken- 
lucky,  the  services  which  the  company 
undertook  to  perform  being  public  ser- 
vices, affecting  the  interests  and  rights  of 
I  he  public  generally.  Louisville  Gas  Co. 
V.  Citizens*  Gaslight  Co.,  115  U.  S.  683, 

1.  The  charier  of  the  New  Orleans 
Water-works  Company,  granting  to  that 
corporation  the  exclusive  privilege  of 
supplying  New  Orleans  and  its  inhabitants 
with  water  from  the  Mississippi  River, 
constitutes  a  contract  within  the  meaning 
of  the  contract  clause  of  the  United  States 
Constitution.  New  Orleans  Water-works 
Co.   V.  Rivers,  115    U.  S.  674  ;    Atlantic 


City  Waier-vvorks  Co.  v.  Atlantic  Ciiy,  3^ 
N.  J.  Eq,  367. 

8.  Hartford  Bridge  Co.  f.  Unino  Fern 
Co..  29  Conn.  210;  Central  Bridge  Co.  r 
Lowell.  15  Gray  (Mass.),  106  ;  State  r 
Noyes,  47  Me.  1S9;  Slate  v.  Accommoda 
lion  Bank,  26  La.  Ann.  2S8  ;  Batik  *> 
DominioEi  V,  McVeigh.  26  Gratt.  (Va.)4t;7 

8  Dodge  v.  VVoolsey,  18  How.  (U.  S 
331;  Mechanics  and  Traders*  Kk.  v 
Thomas.  18  How.  (U.  5}  3S4;  Jcffersor 
Branch  Hank  of  Ohio  xk  Skelly.  I  Black 
(U.  S.)  436:  Franklin  Branch  Bank  o 
Ohiof.  Oiiio.  1  Black.  (U.  S.)474;  Henr; 
County  V,  Nicolay,  95  U.  S.  619;  Kev 
Orleans  Gas  Light  Co.  f.  LouisiaOn 
Light  &  H  ,  etc.,  Co.,  115  U.  S.  bfo 
New  Orleans  Water-works  Co.  v.  Rivers 
115  U.  S.  674. 

4.  Chicago  Life  Ins.  Co.  ik  Needles 
113  U.  S.  S74^ 

6.  When  a  charier  of  a  railroad  com 
pany  declaref;  that  no  by-law  shall  b 
made  that  is  in  conflict  with  the  law 
of  the  State,  and  that  the  rates  of  charg* 
for  conveyance  of  persons  and  proper^ 
are  lo  be  regulated  by  by-law,  only  suci 
charges  can  be  collected  as  are  ailowe 
by  the  laws  of  the  State.  In  such  case 
in  the  absence  of  direct  legislation,  th 
rates  are  subject  only  to  the  common-lai 
limitation  of  reasonableness;  but  if  tii 
State  establishes  a  maximum  of  rate! 
the  rates  fixed  must  conform  to  its  n 
quirements.  Ruggles  v,  Illinois.  icS  I 
S.  536;  Stone  V.  Farmers*,  etc.,  Co..  11 
U.  S.  307;  Chicago,  etc.,  R.  Co.  v.  low; 
94  U.  S.  161;  Peik  «/.  Chicago,  etc.,  \ 
Co..  94  U.  S.  164. 

6.  Cairo,  etc.,  R.  Co.  v,  Hecht,  95  I 
S.  16S. 
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i>l  llic  upplication  of  similar  principles  will  be  found  cited  in  the 

(f)  Ri'srrvaiuin  of  Poxver  to  Amend  and  Repeal, — Charters  may 
be  altered*  modified,  or  amendod  in  all  cases  where  th^  power  to 
Jo  s  rvcd  in  the  charter  or  in  some  antecedent  general  iaw.^ 

Rut  ju  to  repeal  a  charter  must  be  express^  or  such  as  to 

the  necessary  implication  of  an  intention  to  repeaL^  Such  a 
it  may  be  reserved  to  the  State  by  a  general  law  applicable  to 
aiJ  acts  of  fncorporation,*  and  is  equally  valid  and  effectual  in  such 
case***  Thus  a  State,  under  a  general  law  in  existence  when  the 
charter  of  a  corporation  was  granted,  authorizing  it  to  alter,  amend, 
or  repeal  charters,  may  subject  the  corporation  to  taxation  from 


1,  fft  the  ehurter  of  a  Ntw 
York                   ^ociatton^  whicU  re  cii-icts 

if[  tnc  Uw,  cannoi  be  regarded 

- 1,  Udd  15  not  vviiliin  the  pro- 

,    ..    iJic    provision  of   the  Uniied 

.  con^tiimion.     Sbtrmafi  v.  SmUh, 

A  KiAluie  amend infi  a  charter  of  a  cor* 

pnMimn,   parsed    wrilh    its    assent,   aqd 

2jv    a    corporate    %*ote    a.^    an 

t  to  the  charier,  doe^  noL  hn- 

•  'roil  of  ihe  contract  of  the 

Periiisylvai^ia  Cottegc 

Conirpias  h>r  schol.irships  between  one 

f)i  !wf>  fMttegej;  and  individuals,   before 

'  ?.  were  uiilted,  would  not  in- 

^isblure  from  aherhig,  modi- 

tmcndiriij  the  charter   of  the 

I,  by  virtue  of  a  ri^ht  reservrd 

lci,  or  with  the  af^sent  of  the 

u         Fe  n  ns  V I  i^ania      C  o|  lege 

Wall.  (U,S,y(90. 

A  iAf*.*iiwon  in  the  charier  of  a  bank, 

**tli4i  ihi?  hills  and  notes  of  safd  insiitu* 

■  eived  in  all  payments  of 

Stale,*'  is  a  contract  with 

•  Fi  4.n:e  noies  which  the  State 

:  -lir:  but  ii  docs  not  extend  to 

ii  after  the  repeal  of  such  pr<i- 

.      Wroodruff  7\  Traptialj,  lo  How, 

)  icp;  Patip  %t.  DfcWi  to  How*  (U. 

ij  its. 

2.  A  pfovUlofi   in  a  eharter«  that  it 

-      !  L-  aliAfrd  in  any  other  manner 
,:it    lA^x   of   the    legislature,    is 

*  iri  express  reservAUon  to 

;:eakeraltons  in  it*    Penn- 
•e  Cases,  ijWall.  (U,  S.) 
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Freehold,  etc* » Association  i/-  Brown, 

J.  Eq.  1^1 ;  Bangor,  etc»  R,  Co*  v, 

47  Me.   34J   Webb  t*.  Ridgely,  3S 


V.    New   Vork  ('*  Miller  v. 
\KALaL  SJ478. 


fi  Miller  ?/.  N,  Y*  State.  15  WalL  (U. 
5)478;  Pennsvlvaniji  CoUege  Cai^es.  13 
WaSU  (U.  S  )  tgo:  Holyoke  Water  Power 
r.  Lyman,  15  Wall.  (U.  SJ  500;  Green- 
wood :'.  Union  Freight  R.  Co*,  105  U* 
Si  13.  Shii*ids  V,  Ohio,  95  U-  S,  319* 

While  a  genera)  law  fs  in  forte  sub- 
jeciing  all  charters  lo  silteration.  a^  char- 
ter is  not  exempt  from  such  AlierAiion 
although  il  expressly  confers  the  sume 
rights^  privileges,  and  irnmunities  pos* 
sessed  by  a  certain  other  cofpfiration 
whose  charter  kf,  not  subject  10  such 
alteration,  lloge  v.  Richmond  &  D^n 
R.  Co.,  99  U*  S-  343. 

Where  the  charter  of  a  railroad  com- 
pany was  subject  to  alteration  or  repeal, 
an  amendment  giving  to  a  rnunicipal 
corporatitin  owning  stock  in  the  company 
the  right  to  elert  seven  directors  instead 
of  four,  as  originally  provided,  in  consc* 
quence  of  the  failure  of  a  liirge  class  of 
subscribers  to  the  stock  to  m  ike  good 
their  sobscriptions,  and  of  a  necesjsary 
reduction  of  the  stock  and  the  shurtening 
of  the  route,  was  not  a  violation  of  the 
contract.  Miller  r.  State  of  New  York, 
T§  Wall.  (U.  S,)47S. 

Where  an  act  incorporating  a  cemetery 
company  provided  for  its  alteration  or 
repeal,  an  act  passed  twenty  years  after 
th^  cemetery  had  been  laid  out,  im- 
proved.  and  used,  and  where  two  thou- 
sand burial  lots  had  been  sold,  author 
iiing  the  owners  of  the  buriat-tots  to 
elect  a  majnrky  of  the  trustees,  who 
were  thereby  created  a  board  to  control 
and  manage  the  cemetery,  with  due  Re- 
gard to  the  equitable  rights  of  at!  persons 
having  any  vested  interest  therein,  and 
providinK  that  a  poriion  only  of  the  re- 
ceipts should  be  paid  to  the  original  pro- 
prietors, and  the  rest  to  the  improvement 
and  nitvintenance  of  the  cemetery,  was 
valid.  Close  v.  Glen  wood  Cemetery,  107 
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which  it  was  previously  exempt.^  In  such  case  it  may  authorize 
the  taking  of  the  property  of  a  corporation  by  right  of  eminent 
domain  exercised  by  a  subsequently  created  company.*  The  ex- 
ercise of  this  reserved  right,  if  deemed  expedient,  may  result  in 
absolute  extinguishment  as  a  corporate  body.* 

(d)  Effi'ct  of  Police  Power  of  States. — The  legislature  cannot 
by  any  contract  divest  itself  of  the  power  to  provide  for  the  pro- 
tection of  the  lives,  health,  and  property  of  citizens,  and  the  pres- 
ervation of  good  order  and  public  morals.  All  rights,  including 
those  under  charters,  are  held  subject  to  the  police  power  of  the 
State.^  This  doctrine  has  been  applied,  among  others,  to  busi- 
nesses which  may  become  nuisances,*  and  to  lotteries.® 

{e)  Construction  of  Powers  in  Derogation  of  Common  Right. — It 
is  a  well-established  principle,  that  if  the  powers  or  privileges  which 
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1,  Charleston  v.  Branch,  15  Wall.  (U. 
S,)  470;  Tomlinson  v,  Jessup,  15  Wall. 
(U.  SO  54' 

8,  n  the  le(fislature  had  the  power  to 
repeal  the  statute  under  which  a  company 
was  organ  izeiL  it  can  charter  a  new 
company,  and  confer  the  same  powers 
on  it  as  ihc  former  one  possessed:  and, 
so  far  as  the  property  or  franchises  of 
ihe  old  company  are  necessary  10  the 
public  use,  k  can  authorize  the  new  one 
to  laLc  them,  m\  making  due  compen- 
satirm  thf*refoT.  Greenwood  v.  Union 
Freight  R,  Co..  J05  U.  S.  13. 

3.  Spring  Valley  Water -Works  v. 
Schotilcr.  no  U.  S.  347;  Greenwood  v. 
Union  Freight  R.  Co..  105  U.  S.  13. 

A  Eitatuie  of  a  State,  that  all  charters 
of  corporations  frranied  after  its  passage 
may  be  HJiereH,  amended,  or  repealed 
by  the  legislature,  does  not  necessarily 
apply  to  fiuppiemenis  to  an  existing  char- 
ier A  pro vi!^ ion  in  a  supplement  to  a 
charter*  ihat  such  supplement  and  charter 
may  he  altrrcil  or  amended  by  the  legis- 
Ulurc,  docs  not  apply  to  a  contract  with 
the  corptiraiion  made  in  a  supplement 
thereiifier  passed.  New  Jersey  v.  Yard, 
gS  U    S.  104 

Where  a  charter  to  erect  a  dam  does 
not  corii^in  any  stipulation  or  contract 
exempting  iht-m  from  such  implied  con- 
diiinn.  such  charier  is  subject  10  ihe 
power  reserved  to  the  legislature  bv  a 
gentrral  ]a.w,  in  operation  when  the  char- 
ters were  frranied.  that  all  acts  of  incor- 
pnratinn  may  be  amended,  altered,  or 
r*'pea|pd  Hi  I  he  pleasure  of  the  legislature 
The  kjjisJiiiure^  under  such  reserved 
pf>vver,  may  p^iF^s  laws  lo  enforce  the 
duiv  10  ketjp  open  fishways.  Holyoke 
Wiitcr,Pt>wer  Co.  v,  Lyman,  15  Wall.  (U, 
S.)  500. 


4.  Boston  Beer  Co.  v,  Massachusetts. 
97  U.  S.  25;  Northwestern  Fertilizing  Co. 
V.  Hyde  Park.  97  U.  S.  659;  Stone  v. 
Mississippi,  101  U.  S.  814 ;  Butchers' 
Union,  etc.,  Co.  v.  Crescent  City,  etc., 
Co.,  in  U.S.  746. 

5.  A  charier  authorizing  the  manufac> 
ture  of  animal  matter  into  a  fertilizer  is 
not  a  contract  guaranteeing  exemption 
from  the  exercise  of  the  police  power  of 
the  State,  when  the  business  becomes  a 
nuisance  by  reason  of  the  growth  of 
population  around  the  locality  originally 
selected.  Northwestern  Fertilizing  Co. 
V,  Hyde  Paik,  97  U.  S.  659. 

A  charter  granted  to  a  beer  company 
for  the  manufacture  of  malt  liquors  gave 
the  incidental  right  to  dispose  of  the 
liquors  manufactured ;  but  where  there 
was  a  general  statute  subjecting  charters 
to  alteration  or  repeal^  there  was  no  con- 
tract which  was  impaired  by  a  subsequent 
statute  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  in  the  State. 
Boston  Beer  Co.  v,  Massachusetts,  97  U. 
S.  25. 

Although  a  State  may  give  an  exclusive 
right,  for  the  time  being,  to  particular 
persons  or  to  a  corporation  to  provide  a 
stock  landing  and  establish  a  slaughter- 
house in  a  city,  it  has  no  p«»wer  to 
continue  such  right  so  that  no  future  leg- 
islature, nor  even  the  same  body,  can 
repeal  or  modify  it.  or  grant  simdar  privi- 
leges to  others.  Butchers'  Union,  etc., 
Cr\7ACreseent  City.etc.Co..  in  U.S. 746. 

6.  The  legislature  of  the  Siiite  cannot, 
by  the  charter  of  a  lottery  company, make 
a  contract  against  future  regulation  or 
suppression  of  lotteries.  No  legislature 
can  bargain  away  the  public  health  or  the 
public  morals.  Stone  v.  Mississippi,  101 
U.  S.  814. 
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;4  corporation  is  authorr^jed  to  exercise  are  in  derogation  uf  com* 
mon  right,  the  construction  of  the  terms  of  the  grant  will  be  most 
stfongty  a'^ainst  the  corporation.*  Such  powers  come  within  this 
rule  a3  the  following:  the  grant  of  a  right  to  build  a  bridge;^  a 
fcrry;*  a  railroad  between  certain  termini;'*  the  grant  of  a  right 


L  In  Nofihwesicrn  Fcrtilirmg  Co.  xk 

H)iJc  pAik.  i>7  U.  S,  659,  the  court  ob- 

icnreii.  **  The  result  oi    c«^f*stf  uction  in 

ihii  rlass  of    ta$es   its    ib^t    it   shall    be 

-l    the  crsfporaiit>n. 

ht  is  to  Im!  rtsf'lvcd 

^  ID  t»e  taken  ^s  con- 

■n  in  unmistiikablc 

'  .iiit>n  equally  c'ear. 

Hit  MM  live  mtist  b<"  shown.     Silence 

<iioii«  ^tid  iltiiiht  15  iniA  tri  th^  clnim. 

imiuntr  js  vital   to  (he  pui>iic  weU 

h  b  fljcKJmuJk  b   the  jurlspru- 

'  "^  -      T(trt,     it  may  be  well  to 

hy  way  q(  iliu^lrauon, 

_    '  iHi  Chtirch  ?  .Philadetphia 

to,.  37  iitiw.  (U.  S*l  301;  in  Tticker  t^ 

Ffrtrii^on,  37  W*ill.  (IJ.  S.)  595.  properly 

jjressly  extniptetl  tur  the  lime 

,\*%n.      Taxes    wrre    impossed 

'    ihc    lemis  of   exemption  in 

The    tofpofaiinrif    objedied. 

held  ihiU  the  (urbcHrance  was 

ly  or  ^raiuity,  and  that  there 

uaft.     Jti  Biiik  T'.  Hillings.  4 

^  ^15,  the  h^Lnk  hiid  been  incor- 

h  ihe  pncvcrs  usnmlly  given  ta 

Miojis.     Tf'e  ("liJin^^fiv as  silent 

:ir>.      The  ir)tssUliire   imposed 

•  p  iwcr  *ft  t:*K  imtilves  the 

■     Nt  c  C 13 1  ]  oc  h  E/.  M  i*  ry  • 

lU.  S.)  3^6.     Tlie  bank 

^1    bniLiglii  I  he  Cii^  here  f*jr 

vimiiofi       The  cc]iiiin  hcd  that 

'  V.  Mnd  that  the  bank 

r-v  as  an  individual 

Minturn-/.  L-<rue.  33 

i>;  Rice  -'.  Minnesota  ^ 

U  \\'    ^1    35K;  Cheriang:o 

rt   Bridge  Co., 

' .  Philadplphia, 

\^^  a  Ik  R.  Co.,  U  Wall,  {V.  S.)  306. 

Esfcluttvc    ritihts   to  piildic   franchfscfi 

If  (ffantett,  ihey  wiUbe 

■y  will  never  be  presirmed, 

'.  lOf  U.  S,  791:  RoKglts 

■ .  S.  536.     See  also  ChU 

{  n,  V.  Needles,  II3  U»  S. 

yj4:  irAifics  Tf,  CoateSj  « i  Miss,  335, 

J   Af»  an  incorporating  a  bridge  com- 

m  the  usual    form,  not  e^cplkuly 

n(f  any  exclusive  privileRes,    and 

i;;rerment  l>y  the  Stale  not 

.    bridge!!  ifi  Cfimpetition, 

.  .-   -    .-.irued,   by  impltcation,  to 

pievtot    Ihe    ^tate    ^rom    subsequently 


granting  a  charter  to  another  eompae^  for 
a  com  pet  in  if  bridge.  C  harks  River 
BtldctP.  Warren  Bridge,  11  FeL  (U.  S.^ 
420, 

rhe  New  Jersey  Act  (1790).  and  ajire*- 
menl  under  it  bt'twe^^n  the  c^imfni-ifiioners 
and  bridge  l>uilders,cimsiituted  a  contract 
that  no  bfitlge  PhojiJd  ht  built  within  ihe 
designated  limils  except  the  two  which 
the  statute  anJhnrized  The  prohihiiion 
of  o^hcr  bridges  is  ^o  far  a  part  of  ihe 
conirac*.,  and  only  ^o  far*  as  is  nrfi-iisary 
to  enable  the  biuhJcrs  to  reap  ihe  benefit 
of  their  right  to  collect  loll  for  the  use  of 
their  bridges.  Nririgt  Proprs»  t^  Hoboken 
U  k  L  Co.,  ]  Wail   116. 

Where  the  leuistaruregaveioa  company 
all  the  rights  and  pfivnleges^if  a  previous 
corporation,  a  tciilricitfin  in  the  form^f 
rharter  thai  no  other  bridge  should  be 
\  iiilt  wiihm  lwt>  rnilcH  is  n  part  of  ihe  latter 
charier,  A  company  chartered  t**  con- 
struct a  bridffe  within  (he  (prohibited  dis- 
tance i^  a  plain  viotuiioii  of  the  contract 
which  the  legislalurc  made  with  ihe  for- 
mer C(»mf>arvy.  aiid  such  a  contmci  b 
wn^  in  the  protection  of  the  U,  S.  con* 
St  I  tu  lion.  Chenan(*o  Brid»;e  Co  r.  King* 
hamion  Bridge  Cn  ,  3  Wall.  (U.  S.)  51, 

3.  A  ferry  meiely  hcensed  m:iy  be  dis- 
continurd,  antl  a  st^iute  piovidinj;  that 
such  a  ferry  should  be  discontinued  after 
a  certain  bridge  compf*ny  had  made  re* 
pain^,  Mas  valid.  The  bridge  company 
having  repaired  its  bridge  a  subsequent 
act  re-establishing  the  ferry  was  void. 
East  Hiirtford  p.  Hariford  Bridge  Co.,  10 
How,  (U.  S)sn.  541* 

4.  The  contract  in  a  charter authoriEing 
the  company  to  construct  a  railroad  l>c- 
tween  two  points,  in  which  ihe  legislature 
pledijed  itself  not  to  allow,  for  a  certain 
lime^  any  other  railroad  to  be  constructed 
between  the  same  points,  or  for  any  por- 
lion  of  the  dis lance*  the  probable  effect 
■  r  which  wotild  be  to  dimmish  the  num- 
ber of  passengers  travelling  between  thi^Se 
poinis  upon  the  roa/l  fiuthoriied.  is  not 
impaired  by  the  authorizing  of  a  company 
whose  road  struck  the  first  at  nearly  right 
ani^fes.  some  drstance  from  its  lerminl^o 
extend  its  rnad  to  that  terminus;  and  All 
injunction  will  not  be  granted  to  prohibit 
the  buildins;  of  such  extension  Rich- 
mond. F.  &  P.  R.  Co.  V.  Louisa  R,  Co.* 
13  How  (U.S)7l. 
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to  create  a  monopoly;*  to  hold  a  lottery;*  to  commit  indictable 
acts;^  to  take  property  by  right  of  eminent  domain  ;*  to  create 
a  nuisance;^  to  levy  charges  upon  the  public,  such  as  exercising 
the  privileges  of  a  turnpike  company  ;•  the  grant  of  powers  in- 


1,  JConopoliei.  —  Ruij^glcsz^.  Illinois,  io8 
U.  S.  526;  Bridge  Proprs.  v.  Hoboken, 
etc..  Co..  I  Wall.  (U.  S.)  116;  Hartford  v, 
Han  ford  Bridge  Co.,  10  How.  (U.  S.) 
511;  Rit:hmond.  etc,  R,  Co.  v.  Louisa  R. 
Co.,  13  Hfiw  tU,  S.)  71  ;  Pratt  v,  Allan- 
Uc.  eic,  R,  Co.p  43  Me,  579;  Dc  Lancey 
9,  Iitsurancc  Co.,  52  N.  H.  581:  Isham 
V,  Bcnninglon  Iron  Co.,  19  Vl.  248; 
Gatnes  v.  Coptics.  51  Miss  335. 

The  I  h  irter  of  the  Charles  River  Bridge 
Co.  is  a  ivriuen  insirument,  which  must 
speak  for  itself  aitd  be  interpreted  by  its 
oitfn  trrm^.  Tiie  fact  Uiai  any  rights  or 
priviJcijes  were  formerly  granted  to  Har- 
vard College  with  reference  to  a  ferry 
which  has  been  super^-eded  by  the  bridge, 
as  paytneikt  of  a  large  sum  by  the  com- 
pany ;o  ihe  college,  cannot  be  used  to  ex- 
leiid  ihe  privileges  (»f  the  bridge  company 
bey 01  id  what  the  wonts  of  the  charter 
naturally  a^id  legally  import.  Charles 
River  Bridge  xk  Warren  Bridge,  11  Pet. 
(U.  S)420.' 

%.  Lotteriet.^In  Stone  v.  Mississippi, 
loi  U.  S  814.  it  WHS  held  that  the  legis- 
lamre  of  a  Stdtc  could  not,  by  the  charter 
of  a  louery  company.,  make  a  contract 
againsL  future  reguUtinn  or  suppression 
of  tutieriesn  No  le^i^^  aiure  can  bargain 
away  the  public  health  or  the  public 
morals 

3.  ladiotable  Ai^U. — In  State  v,  Krebs, 
64  N.  Car*  604.  ii  wail  held  that  general 
words  in  a  charier  are  not  to  be  construed 
to  auihoriie  acorporaiion  to  do  indictable 
acts. 

1.  Eminent  Dozoain. — Currier  v,  Mari- 
eila.  cric.  R,  Co,,  U  Ohio  St.  228;  Moor- 
head  V,  Little  Miami,  etc.,  R.  Co.,  17 
Ohio.  3^0;  New  Vork.  etc.,  R.  Co.  v.  Kip, 
46  N.  Y,  ^46;  Edward  -^k  Lawrenceburgh, 
etc.,  R,  C*^*  7  Ind.  711;  Hannibal  Bridge 
Co    J'   Schuuuacker.  49  Mo.  555. 

fi.  HuisBnces—  1  he  ^ runt  of  powers  and 
privileges  by  ilie  legisluiturc  to  do  certain 
things,  as  Uj  a  railroad  company  to  bring 
US  iradEf  iiiK)  a  city,  does  not  carry  with 
jE  iitimunity  from  Jr mages  for  private 
nuisances  resulting  directly  from  the  ex- 
ercise of  ihosr  powers  and  privileges. 
Ballimore  &  Potomac  R.  Co.  v.  Fifth 
Baptist  Church,  ToS  U,  S.  317;  Babcock  t/. 
New  jersey  Slock  Yard  Co.,  20  N.  J.  Eq. 
296:  Hooker  E',  Xew  Haven,  etc.,  Co.,  15 
Conn.  312;  Fertilizing  Co.  z/.  Hyde  Park, 
g7  U.  S.  659;  Allej;fheny  v,  Ohio,  etc.,  R. 
Co.,  25  Pa*  5t.  355  ,  Coatcs  u.  Mayor,  etc., 


of  N.Y.,  7  Cow.  (N.  Y.)  585;  Bosioo  Beer 
Co.  V.  Commonwealth,  97  U.  S.  25;  Butch- 
ers' Union,  etc.,  Co.  v.  Crescent  City, 
etc..  Co.,  Ill  U.  S.746. 

6.  Turnpike  CompaniM.— In  St.  Clair 
County  Turnpike  Co.  v.  Illinois.  96  U.  S. 
63,  the  charter  of  a  company  gave 
it  the  right  to  erect  certain  toll  gates  and 
to  exact  cenain  tolls  for  twenty-five  years 
and  as  much  longer  as  the  Sute  failed  to 
redeem  the  franchises  therein  granted  by 
paying  the  cost  of  the  work.  This  was  a 
contract;  but  it  related  only  to  the  turnpike 
then  to  be  constructed.  And  wheffc.when 
the  terms  of  the  charter  had  more  than 
half  expired,  the  State  gave  a  company  a 
new  and  additional  privilege  of  using  the 
bridge  and  dike,  and  of  erecting  toll-^ates 
thereon,  it  cannot  be  presumed  that  it 
was  intended  to  be  a  perpetual  grant.  The 
cobrt  observed  :  **  At  common  law,  a 
grant  to  a  natural  person,  without  words 
of  inheritance,  creates  only  an  estate  for 
the  life  of  the  grantee;  for  he  can  hold 
the  property  no  longer  than  he  himself 
exists.  By  analogy  to  this,  a  grant  to  a 
corporation  aggregate,  limited  as  to  the 
duration  of  hs  existence,  without  words 
of  perpetuity  annexed  to  the  grant,  only 
creates  an  estate  for  the  life  of  the  corpo- 
ration. In  the  present  case  the  turnpike 
company  was  created  to  continue  a  cor- 
porate body  only  for  the  term  of  twenty- 
five  years  from  the  date  of  its  charter,and 
although  by  necessary  implicatic»fi  a  fur- 
ther continuance,  with  the  special  faculty 
of  holding  and  using  the  turnpike  author- 
ized by  the  calling  until  redeemed  by  the 
State,  is  given  to  it  f«>r  that  purpose,  yet 
it  is  only  by  implication,  arising  from  the 
necessity  of  the  case,  and  therefore 
cannot  be  extended  to  every  purpose  and 
object.  Grants  of  franchises  are  special 
privileges,  and  always  to  be  construed 
most  strongly  against  the  donee  and  in 
favor  of  the  public."  Sec  also  Stockton, 
etc.,  R.  Co.  V.  Barrett,  11  CI.  &  F.  590. 
Where  there  is  no  contract  in  the  charter 
of  a  turnpike  company  that  prohibits  the 
legislature  from  authorizing  the  construc- 
tion of  a  rival  railroad,  the  construction 
and  operation  of  the  rival  road  are  not 
the  subject  of  legal  redress.  But  if  the 
charter  contains  such  a  contract,  the 
breach  of  it  on  the  part  of  the  State  fur- 
nishes no  excuse  for  the  neglect  of  the 
company  to  repair  its  road,  while  at  the 
same  time  it  insists  upon  collecting  the 
14 
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consistent  with  the  individual  responsibility*  of  members  under 
the  charter ;'  exemptions  from  taxation*-*  and  from  the  operation 
of  mur)'  laws  ;**  the  grant  to  one  corporation  of  the  rights  and 
privileges  of  another.^ 

(/)  Citarters  to  lf£  Fairly  and  Reasmmbly  Construed. — The  ap- 
plication of  these  rules,  however^  is  not  permitted  to  prevent  a  fair 
r.,Tt>t ruction  of  the  powers  of  corporations.  Such  construction 
s  to  them  certain  impUed  or  incidental  powers,  few  of  which 
iiL  expressed  in  terms  in  charters.  The  common  law  powers  of 
corporations  have  already  been  referred  to  ;^  these,  without  any 
express  provision,  are   deemed   inseparable  from   every  corpora- 


Ml  St.    Wrtshff»Kt«»Tp  etc;.  Turnpike  Co.  7.\ 

M-nUnd   3  Wall  (U.S.)  3  to. 

^    Powcn  IncuasUtemt  wttli  the  Beipdn 

7 af  Memberi  under  the  CbarUr.  —  In 

_rr   |-'cij.n>y]\  anb.  ,Siaftf  Co,.  71  Pa, 

Si,  293,  the  coun  tjb&cri^td  :  '*  Corpora* 

rifitrn  are  fusi  what  tl»«?   law  of  ilicir  or- 

'  iLiom    makes    theitj, — nQ   more^  no 

md  when  there  is  atiyitilng  io  the 

'    ■    ■    '    ■    rtrutitm  ou  stccouni 

ftrnie  Ianifi)aLi»e,    vve 

..,.    .,  .f^jug  in  view  uf  ihc 

'ic  enactment, — Us  purpose. — 

'  r  the  ajjpfoprlaienpss  of  the 

I4iigy4^c  u'^cd  t^  ihr  f^yp^s^ed  pLifptisr  in 

iirw  o<!  ihe  legislatjure/*    Atul  ii  was  belt! 

■  --r,    that   a    proviNiun    r>{    ihe 

paration  fnconsisicnt  with  the 

M.  j,,,j„ji  rr«pofiS!bility  uf  ihc  iTiembefS 
IS  ia  dtro^.iiioTi  o(  the  uommon  Uw,  and 
to  be  sinclU'  o  in  SIT  tied. 

t.  ExempUon  fh^m  TftxaliQn.  — I  n  Pet  1  n^ 

tylvantii  R.  Co.  i'.  Canul  Cummtssioners, 

ji  P*.  St,  9,  the  i'uuri  observed^  *'  It  may 

t>e  ih:*t   the   privilege  thai   the    reliitors 

y\ik\m  ni;iy  arise    by   iinpltcittnn   out  of 

ihcir  rhancr,  or  soine  other  qI  the  acts 

■  I  '^  l>v  their  counsel*  if  wc  saw  an  op» 

uyi<i|f*ve  to  Ibem   ih<?  brniid   in- 

■  ofi   which  we  somrtimes  apply  to 

ijiiief  Jaws  of  A  difTefeni  charatier.     The 

cM\nirn%t  poKver«jrnfi  never  tic  freate<1  by 

-!c*d  by  construction* 

rd  unless   it  be  ex- 

j.Mu   4AHIJ   unequivocal  wnrds^ 

'!<*  intention  af  the  l^'g'rtjUnure 

T  tof>  pbiit  to   be  misuiider- 

itiHti,     When  the  State  means  to  clothe 

s  rftfpflrair  htniy  with   a  pfjrtion   of  her 

'>Vrrrit;nly  iind  tO  disarnx  her?!elf  to 

vieiiiof  ihe  pijvvers  whi'^h  helongfo 

tirr  u  i$  <to  easy  to  say  50  that  we  will 

never  believe  il   to  t>e  mejin!  whrm   it  is 

SIM  ■!<•);  Afjd  w«>fds  of  equivocal   import 

'  c«i»lU'  in^e^ted  by  imstKike  or  Iraad. 

■verv  c«jnsiderjitri;ifi  of  justice  and 

f<jln.y  fcqntres  th^it  they  sbaVl  be  treated 

tt  <mf(4(ory  when  ihey  do  fipul  their  wi^y 

hiiuetiiiacnefltstof  the  teg  is  lata  re.    In  the 


construciian  of  a  charter,  to  be  m  doubt 
is  to  be  resolved;  and  every  res^olution 
which  springs  from  doubt  is  agaio?it  the 
corporation.  This  is  the  rule  sustained 
by  all  iht^  courts  in  this  country  artd  in 
Efixland'*  Miirgan  v.  Loujsiiina,  93  U. 
S.  217;  Railroad  Co,  i/.  Gaines»  ^7  U,  S. 
6<j7:  RdilroiAd  Co.  v,  Co uimissiy tiers,  105 

Kxeniptjons  froni  taxation  are  never 
presumed;  on  the  contrary,  ihc  presump- 
ttons  are  always  the  01  her  way.  Mem  phis 
Gas  Ught  Co,  tK  She i by  Coixnty,  109  U, 
S*  398;  St.  Louis,  etc,  R.  Co*  t/,  Li^rtin* 
gS  XJ,  S.  559:  Philadelphia,  etc,,  R.  Co, 
z\  MiJrytand.  10  How,  (U.  S.)  376:  South- 
western, etc.,  R.Co  V.  Wri^fhi.  116  U.  S. 
231:  Academy  v.  Ejceter,  5&  N.  H.  30*^; 
Roosevck  Hospital  v.  New  Vorlt.  84  N 
Y,     loS;     Fox'5    Appeal,    112    Pa*    Si. 

339- 

5.  Tlittry.  —  (ohtison  t',  Grrflin  Biitiktng, 
etc..  Co.,  55  Ga.  691;  Relief  v,  William 
Tell,  etc,.  Assoc.  39  Pa.  St  r37,  Houfer 
7\  Hermann  BIdg.  Assoc.,  41  Pa.  Sl^  478; 
Tyng  ?■■  Comrtiercial  Warehouse  Co. ,  5S 

4.  Gratit  t«  Oorapaiy  of  Bi^hU  and 
Privileges  of  Amother— Packer  ^.  Sun- 
bury,  e.c,  R  Co,,  19  Pa.  St,  21 1 ;  Penn- 
sylvarda  R,  Co.'s  App. ,  93  Pa.  St.  150. 
See  aljio  Howling:  Green,  etc.,  R  Co,  s/. 
Warren  County  Court,  10  Bush  (Ky.^, 
711. 

A  grant  to  one  company  of  the  powers, 
rijuhis.  aud  privileges  of  another,  for  the 
purpose  of  making  and  nsroj^  a  railroad, 
carricfi  with  it  only  ^iuch  rights  and  prtvi- 
leges  as  were  esseniial  to  the  operations 
of  the  company,  and  dul  not  include  €%• 
emption  from  laxaiion*  which  whs  one  of 
the  pfivilejjes  of  the  company.  Memphis 
&  C,  R.  Co*  V.  Gaines,  97  U*  S,  697; 
Annapolis,  etc,  R.  Co.  v.  Anne  Arundel 
County,  103  U.S.  t.  Ct^mpar^  Humphrey 
tf  Pe|jue*i.  16  WafL  (U,  S.)  3+4;  Tenties- 
s<c  f.  Whiiwiirth.  ity  U.  S.  139 

6.  Slt^ni.  OltliANliATION  OF  CORPOUA* 
T10NS,  p.  tSi. 
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tion.^  General  statutes  authorizing  the  formation  of  corporations 
and  special  charters  have  not  only  left  these  implied  powers 
untouched,  but  many  others  have  been  inferred  as  incidental  '^  or 
auxiliary  to  expressly  granted  powers.  It  is  a  general  rule,  that  a 
corporation,  in  order  to  attain  its  legitimate  objects,  may  deal  pre- 
cisely as  an  individual  may  who  seeks  to  accomplish  the  same 
ends  ;^  it  may  exercise  all  the  powers  conferred  by  statute,  and 
probably  such  powers  as  are  usually  exercised  by  similar  corpora- 
tions, and  which  are  necessary  to  accomplish  the  purpose  of  such 
corporation,  not  in  conflict  with  the  laws  of  the  State.*  The  .same 
presumptions  are  made  as  to  the  character  of  their  contracts,*  the 

may  fairly  be  regarded  as  incidental  to 
the  objects  for  which  a  corporaiion  is 
created,  is  not  to  be  taken  as  prohibited. 
As  in  this  case,  a  railroad  corporation's 
charter  empowered  it  to  make  such 
agreements  "as  the  construction  of  their 
railroad,  or  its  management,  and  the 
convenience  and  interest  of  the  company 
and  the  conduct  of  its  affairs  may,  in  their 
judgment,  require:  also,  to  build  and  run 
steamboats,  etc.." — a  contract  with  a 
steamboat  company,  by  which  the  rail- 
road company  guaranteed  a  certain 
amount  of  receipts  from  a  line  of  boats 
to  be  run  in  connection  with  the  road,  is 
not  ultra  vires.  The  court  said:  **  The 
charier  of  a  corprtration  read  in  connec- 
tion with  the  gi  neral  laws  applicable  to 
it.  is  the  measure  of  its  powers,  and  a 
contract  manifestly  beyond  those  powers 
will  not  sustain  an  action  against  the  cor- 
poration. But  whatever,  under  the  char- 
ter or  other  general  laws,  reasonably 
construed,  may  fairly  be  regardrd  as  in- 
cidental to  the  objects  for  which  the  cor- 
poration is  created,  is  not  to  be  taken  as 
prohibited."  Thomas  v.  Railroad  Co., 
loi  U.  S.  71:  Davis  V,  Railroad  Co.. 
135  Mass.  258;  Atty.-Genl.  «/.  Railroad 
Co.,  5  A  pp.  Cas.  473. 

6.  In  Ohio,  etc..  R  Co.  v,  McCarthy, 
96  U.  S.  259,  the  court  observed:  "When 
a  contract  is  not  on  its  face  necessarily 
beyond  the  scope  of  the  power  of  the 
corporation  by  which  it  was  made,  it  will, 
in  the  absence  of  proof  to  the  contrary, 
be  presumed  to  be  valid.  Corporations 
are  presumed  to  contract  within  their 
powers.  The  doctrine  of  ultra  vires, 
when  invoked  for  or  against  a  corpora- 
tion, should  not  be  allowed  to  prevail 
where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong."  Unio.i  W.  Co. 
V.  Murphy's  Flat  Fluming  Co..  22  Cal. 
620;  Morris,  etc..  R.  Co.  v.  Railroad 
Co..  29  N.  J.  Eq.  542;  Whitney  Arms 
Co.  V.  Bariow.  63  N.  Y.  62.  Sec  Young 
V.  Tredegar  Iron  Co.  (Tenn.),  2  S.  W. 
Rep.  202. 


1.  Downing  v.  Mount  Washington, 
etc..  Co.,  40  N.  H.  230;  White  s  Bank 
V.  Toledo  Ins.  Co.,  12  Ohio  St.  601. 

2.  An  incidental  power  is  one  that  is 
directly  and  immediately  approptiate  to 
the  execution  of  the  specific  grant,  and 
not  one  that  has  a  slight  or  remote  rela- 
tion to  it.  Hood  V.  New  York,  etc.,  R. 
Co..  22  Conn,  i;  Buffett  v.  Troy,  etc., 
R.  Co.,  40  N.  Y.  176;  Curtis  v.  Leavitt, 
15  N.  Y.  157. 

8.  Barry  v.  Merchants'  Exch.  Co.,  i 
Sandf.  Ch.  (N.  Y.)  289,  and  cases  cited 
in  succeeding  notes. 

4.  In  Wendell  v.  State,  62  Wis.  304, 
the  court  observed:  **  It  is  not  necessary 
that  the  articles  of  association  shall 
designate  with  particularity  all  the  pow- 
ers whirh  it  may  exercise  when  duly 
incorporated.  It  is  Sufficient  that  they 
designate  in  general  terms  the  purposes 
for  which  the  c<»rporation  is  org-inizfd; 
and  when  organized,  such  corporation 
may  exercise  all  the  powers  which  arc 
conferred  upon  such  corporations  by 
statute,  and  probably  all  such  powers  as 
are  usually  exercised  by  similar  corpora- 
tions and  which  are  necessary  to  accom- 
plish the  purposes  of  such  corporation, 
not  in  conflict  with  the  laws  of  the 
State" 

In  Wcllersburg,  etc.,  Plank -road  Co.  v. 
Young,  12  Md.  476.  it  was  held  that  the 
creation  of  a  corporation  for  a  specified 
purpose  implies  a  power  to  use  the  neces- 
sary and  usual  means  to  effect  that  pur- 
pose. Bridgeport  v.  Railroad  Co.,  15 
Conn.  475. 

In  Clark  v.  Farrington.  11  Wis.  306, 
it  was  held  that  the  rule  restricting  the 
powers  of  corporations  to  those  delegated 
ought  not  to  be  extended  so  far  as  to 
unwisely  and  unnecessarily  cripple  and 
restrain  them  as  10  the  means  of  execut- 
ing the  powers  that  are  delegated. 

In  Green  Bay  &  M.  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  9S.  it  was  held 
that  whatever  under  its  charter  and 
other  general  laws,  reasonably  construed, 
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mnocence  of  their  intentions,  as  would  apply  to  individuals.*  The 
valrdit>*  of  the  charter  of  a  corporation  can  be  questioned  only  by 
ibc  State,  and  not  by  those  claiming  adverse  rights/-* 

E  QSHIBAX  PoWEES  AS  TO  Frofebxt,— 1.  Fower  to  Acqaira  Frop. 
irtf.— A  Corporation  has  power  to  acquire  unlimited  personal 
IM'operty,  unless  especially  restricted  by  itschartcn^  and,  subject  to 
the  same  restriction,  it  may  do  so  by  all  the  usual  methods  of 
obtaining  title,* 

In  Engiand,  ever>^  corporation  not  expressly  restricted  there- 
iram  by  the  charters  or  acts  of  Parliament  creating  them,  may 
acquire,  hold,  and  deal  with  every  species  of  personal  property  as 
fully  and  freely  as  an  ordinary  individnaK'^ 

2,  Power  to  Take  Property  by  Bei^aest. — Corporations  have  power 
at  common  law  to  take  property  by  bequest.**  The  following  are 
rxamples  of  bequests  %vhich  have  been  sustained  as  bequests  in 
trust  for  objects  within  the  scope  of  corporate  duties:  of  money 
to  a  church  for  the  purchase  of  bread,  and  for  the  education  of 
Uiidctits  for  the  ministry;'  of  money  to  purchase  ground  for  a 
hospital  ;**  of  money  for  the  relief  of  indigent  residents  of  a  town.* 
A  bequest  to  a  corporation  of  its  own  stock  has  been  held  valid, *^ 


1.  CbatJtagqiia.rtc.,  D.ir*k  tA  Risley,  ig 
N.  V    ^^.M    rir-  Gfofl"  p    Americao,  etc. 

S  y  Gf**  LikHi  Co*  v»  Con- 

surneti'  G.t>  Co,,  40  N  j.  Eq  427;  Rus- 
nvil  V.  Tcjtas  &  Pacific  R.  Co.  ^Tcx*).  ^ 
S.  W:  Rep,  tiStK 

5.  I  Hr  C<jfn   47^;  2  Keni*sCom.  327; 
'■ *'-     '' '  ^-"h,  Co.,  I  Sandf, 

CravT  ford,   1 4 

:      -    V.   Averell,  10 

449.  F^MC  ^'-  liGiiicherg,  40  Vu  El; 

inp^wn  t*.  Wjitrfs,  2^  Micii,  315, 

i.  Kobk  V.  SciJewkls.  35  Barb.  (N.  Y.) 

119 

6.  '  ^*"^ '  '^-'Tp,  104. 

0  -Or ph an s*  As y  J  u  ra  Soc, , 

'  f  .    ,   437;    Ntfv*  York   In^LJiu- 

cU..  V,   How.  10    N;  Y*  ^4;    Duich 

rh  %\  Ur«At)ovv,  53  Barb.  tN  V  )22S; 

7.  hi  Wfiinjin  r,  Lt%,  17  S,  &  R   (Pa.) 

'\  fiioncy  to  a  cisurch  m  be 

].  annually,  fo?  ten  y^ars, 

\   ibe  omgrc Ration;  also  a 

her  sum  i^or  ihe  education 

he  mmislrj*  o(   the  sect  lo 

-nrigrcg^lioM  legatee  be  Ion  {fed  ^ 

■•I'L 

I.  In  Mayor,  etc.,  tK  ElUoii,  %  Rawte 

(P4.L  J70  4  l>c(|uc5i  to  the  rity  of  Phila- 

^      '         Mi    iruat    10    purchase   a    Jni   of 

I  ertrct   (hereon  a  bn*-pital  for 

If  t'iinr(  nnd  lame,  was  upbckl4 

.iig:  "One    of    the    very 

^    eorporanon    is  .   .    .  ihe 
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majntcnanre  and  cure  ol  tin  indigent 
blind  and  lame.  The  only  iJdng  peculiar 
to  the  fund  is  ihc  direciaon  to  apply  it» 
not  to  the  general  purpofves  of  the  corpo- 
ration, but  to  pariitular  olijcci^  wiihiii 
the  srope  of  its  corporal e  duties;  And  for 
the  Acctimplbhmefit  of  those  objects  il  in 
clear  that  it  has  capacity  to  take  and  to 
act  ai;  a  irustee." 

9.  Shotwell  V.  Molt,  2  Sandf.  Ch.  fN 
Y.)  46.  In  this  case  a  bequt^st  fnr  the 
relief  of  SLich  indigent  ree^ident^i  nc;  the 
town  irusiees  should  select  was  upheld, 
atid  it  wa5  observed  thiit  had  the  be<)Ue^t 
beert  to  the  trustees  of  the  town  directly, 
it  would  ^till  have  been  good;  for  whit  I* 
Cogijeshell.  etc-,  t*,  Petton,  7  Johns  Ch, 
{N.V.)  293,  was  cited*  In  the  Litter  case 
the  beque^vt  was  to  a  town  to  buy  land 
and  errct  a  town  ball;  ibc  bequest  was 
beld  valid. 

In  Viner  (Charitable  Uses.  A.  B  ^  a 
devise  to  poor  peopte  Tnaintained  m  the 
hospitals  in  St.  Thomas*  parish,  in  Read- 
ing, is  mentioned;  and  because  those 
poor  could  not  take,  and  beciiu*>e  the 
mayor  and  burgesses  of  the  corporation 
of  Reading  had  tn  fi*ct  the  j^vernmenl 
of  the  hospUf^l,  it  was  decreed  that  (he 
corporal  ion  should  take  for  the  bene  At 
of  Ihe  poor. 

10,  In  Rivanna  Navigation  Cq.-v  Daw- 
fon,  3  Gratt,  (V'a.)  tQ,  it  was  held  that  a 
bequest  to  a  cnrporatfon  of  its  own  stnck 
was  valid-  Compare  Moraweii  OH  Corp. 
(2d  Ed  >^  n4« 
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A  private  corporation  may  take  a  bequest  in  trust  for  religious 
usage.*  It  has  been  held  that  a  bequest  is  a  contract  within  the 
meaning  of  a  statute  providing  that  no  person  sued  on  a  contract 
made  with  a  corporation  shall  in  defence  set  up  want  of  legal 
organization.'*  As  to  the  right  of  foreign  corporations  to  take  by 
bequest  or  gift,  see  FOREIUN  CORPURATIONS,^ 

3.  Power  to  Hold  Property  in  Trust. — A  corporation  with  legal 
capacity  to  hold  property  may  take  and  hold  it  in  trust  in  the 
same  manner  and  to  the  same  extent  as  a  private  individual  may 
do.*  But  a  corporation  cannot  be  a  trustee  for  purposes  foreign 
to  its  institution/^  nor  in  a  matter  in  which  it  has  no  interest.* 

4.  Power  to  Pledge. — A  corporation  may  pledge  wherever  it  may 
lawfully  contract  a  debt.^ 
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1.  Protestant  Episcopal  Education 
Society  v.  Churchiticn.  So  Va,  71S, 

2.  Under  Utiut  Cttde,  %  10S9,  ihat  no 
person  sued  on  a  coTKract  made  with  a 
corporauon  shall  in  defence  set  up  want 
of  lef^al  orgpinizalion,  htit^,  that  heirs 
peiuloning  (ti  set  aside  a  be^ue^t  cannot 
allege  illrgal  organization  against  a 
corporation  seeking  to  maintain  the 
validity  of  the  bequetst^  A  be<]ue»t  is  a 
■' contract"  within  ihe  meiiiiiin^  of  the 
9laiutc;  and  *■  defence"  embraces  restst^ 
ance  by  ptaintiff  to  righL^  asserted  by"  de- 
fendant. Hence  the  statute  applies. 
Quinn  v.  Shields.  62  Iowa,  I2g:  s,  c,  i 
Am,  &  En|T.  Corp.  Cas.  49S. 

3.  As  iQ  righi  of  forei^^ti  corpfiraiions 
to  take  by  bequest  or  giftn  see  Foreign 
CfJRPORATtONs.  See  also  Thomp!«on  :► 
Swoope^  24  Pan  St.  4S«;  Am.  Bible  Soc. 
V  Marshall.  15  Ohio  St.  537;  VVhitc  j/. 
Hfiwardp  3B  Conn.  342. 

4.  In  Vidal  :'.  Girard.  2  How.  (U.  S) 
1S7,  ihe  court  fitiscrved:  *'  Although  it 
was  in  early  times  held  thai  a  corporation 
couUi  not  take  and  hold  real  and  personsil 
estate  in  trust,  upon  ihe  grmind  that 
Ihere  wai^i  a  defect  of  one  of  the  requisite$ 
to  create  a  good  trustee,  namely,  the 
want  nf  confidence  in  the  person^  yet 
that  doctrine  ha^  loiii;  since  been  ex- 
ploded as  too  artificial  and  It  is  now 
held  that  where  a  c<irporalion  has  a  le^i^aL 
rapncTty  to  take  rtMl  and  personal  estate, 
(here  it  may  lake  and  bidd  it  upon  trust 
in  the  sime  manner  and  to  the  samp  ex* 
lent  as  a  private  individual  mny  do,"  First 
Concreijaiional  Sch*.  7*.  At  water.  33  Cf*nn. 
34:  Phillipis'  Academy  v,  Kinc:,  12  Mass, 
24r>;  First  Fari?ih.  eic.^  v.  C^tle.  3  Pick, 
(Mass,)  232:  Wade  t',  Amerirnn.  etc.. 
Soc..  7  Stn.  &  M.  (Mi^is.)  fK^7;  Mas^n  7'. 
Methodist  Episropiil  Ch..27  N,  J.  Eq*47; 
In  Tf  Howe,  i  PaEgefN  Y)  ^14^  R'di- 
ertson  v.  Bullions,  tt  N.¥.  243,  Farnriers" 
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Loan,  etc, J  Co.  tf.  Harmony »  etc.,  Ina. 
Co„  51  Barb.  (N.Y.)  33;  Lincoln  Saving* 
Bank  s'.  Ewiiig^  12  Lea  (Tenn.X  59J8; 
Modtpelier  v.  East  Mootpeiier,  29  Vt.  \%, 
6.   Trustees  i',  Peaslec*  15  N,  H,  3 1 7. 

6.  A  corporation  ctrkdot  be  a  trustee 
in  a  matter  in  which  it  has  no  interest, 
but  where  properly  \^  devjstd  to  a  corpora- 
tion paniy  for  its  own  u^e  and  pirily  in 
trust  for  others H  the  power  to  Late  the 
property  for  its  own  use  carries  with  it 
the  power  to  execute  the  trun  in  f^vor  of 
others,  fn  rf  Howe,  i  Paige  (N.  Y), 
214;  Wetniore  r'   Parker.  52  N.  Y.  450. 

In  Bethlehem  BoroUgh  v  Perseverance 
Fire  Co..  Si  Pa.  St.  445.  it  was  held  that 
a  fire  company  whose  object,  as  declared 
by  its  charier H  was  *'  the  protectiun  of 
the  property  of  our  fellow-ciiiiens  irntn 
fire,'"  was  not  organized  for  the  private 
gain  of  its  members,  nor  could  they 
divide  its  property  among  themselves 
or  for  their  private  purposes.  Fur  :hc 
declared  object  is  a  charitable  one;  the 
St.  of  43  Elii.  c,  4  {Charitable  LJse^^ 
though  not  in  force  in  the  State  of  th^ 
fire  company  (Pa  ).  yet  marks  out  prin 
ciptes  whicht  "'  as  applied  by  chaiu'try 
in  England,  have  long  been  recognized 
as  in  force  here  by  common  usage.  Wit- 
man  ?.  Lex.  17  S.  &  R.  90;  Babb  p. 
Reedp  5  Rawlc,  151,'*  etc.  See  also 
CogResheJl  z'.  Pelton.  7  Johns.  Ch,  (N.Y,) 
2Q4. 

7,  In  Leo  7\  Union  Pacific  R.  Co.,  17 
Fed.  Rep,  273.  the  court  observed:  *The 
purpose  to  raise  money  to  meet  debts,  or 
for  Either  corporate  u^es^  by  pledge  of 
these  securiUes.  seems  to  he  clearly 
within  the  scope  of  the  corporate  powers . 
and  la^rfiil  aod  proper.  The  corporation 
has  these  securities  not  yet  due  .  ,  .  It 
owes  debts,  and  was;  crrated  with  the  ex- 
pectation that  it  would  rnve  them*  and 
has  implied  power  to  raise  nioney  to  pay 


M  y>  Propmy.  COM  FOR  A  TIONS, 


If  a/  L«UA. 


It  may  pledijc  bonds  *  and  stock  issued  by  itself  as  security 
for  its  own  debts>'^ 
&,  Power  to  Lease.^Corporations,  unless  expressly  restrained  by 

statute,  have  an  unlimited  power  of  alienation  like  that  of  an  indi 
vidual,  and  since  the  greater  power  includes  the  less  they  may  lease 
property,  which  is  but  a  partial  or  temporary  alienation,''* 


thfm     U  b  not  dtsputcd  thai  ft  could  sdl 

^tfcufilies  to  raise  monev  to  piiy  its 

iTid  liie  powei  ti»  pledge  them  is 

>d  f.itfly  in  the  pQ%ver  to  sell   for 

line  purpose.     Plait  f/.  Urtion  Hac. 

■  ,  ^j  U.  S.  4S,     The  orattir  docs 

;  jMfitr  I :«  be  entillcd  to  have  the  cor 

A.m    resUiLtned     from    raising    ihs 

muney  t*y  the  pledge  of  the  securities. 

\m  tliit  seems  to  be  entirely  Uwful  ^  nor 

ill  tiJivc   It    rcfitraiiied    fftuti    using   ihe 

money  for  yutsidc  purposes*  for  there  is 

no  W^cteni  ailegation  or  admission  of 

anv  mteniion    of    dojojf  so  if  not   rc- 

ftf4ined*" 

I   Combination  Trust  Co  v.  Weed,  2 
FeO.  Rep.  24. 

gL  M<in*weU  on  Corp.  (2d  Ed.)  g  349, 

dunsT  Lehman    T^    TaJ lessee    Mfg,    Co., 

\U.    §67;    Andro^coggm    R.   Co.    r.-. 

rri   lUnk.   4S    Me.   335,       See  also 

amb  TA.  New  York,  eic,*  R.  Co..  84 

K.  Y,  igci;   Chomeau    ta   Allen,  70  Mo. 
538.    C^mpitre  Kean  v.  Johnson,  g  N-  J. 

A  trr.nsaciioo  of  this  kind  would  in  re- 
diAjf  be  a  pled^jc  of  the  power  to  issue 
the  Hectiritfes  on  nofi-payment  of  the 
-  *  rather  ihan  a  pledge  of  the  *^ecun* 
ihemselces.  Com  pit  ir  Borg^ss  v. 
.  ^Tp^fj.  107  U.  S.  20;  MoraweU  on 
Corp.  (2d  £,!.)§  830, 

S.  In  Ardesco  Oil  Co.  «%  North  Am. 
OiieEC.*Co.  66  Pa.  St,  375,  the  court 
observ^edt  **  But  corporations,  unless  ex- 
'         strained   by  the  act  which  es- 
hem  or  some  other  act  of  ;is* 
tve  and  always  have  had  an 
p*>i«*er   over    iheir    respective 
-,  and  may  alienate  and  dispose 
tfi  itir:  «aine  11^   fully  as   any  Individual 
tn.tf  do  in  respect  lo  his  own  property, 
HtTite   an    insolvent    corporation    m:iy 
Tfiike  a  general  ELSsigtiment  for  the  bene- 
fit of  w^  crednors*  and  tbts  power  may 
t*   exfrrcised    by   the  directors,    unless 
ipe<Miil  (>Tovision  to  the  contrary  is  made 
hv  Ihe  ih*»ricr.     Dana  t^.    Rank  of  the 
l^nttcd  Suies,  5  W.  &  S  (Pa.)  27%     If 
t-»n  alien aie  absoiqlely,  they  may 
,  which  is  but  a  panial  or  temporary 
itjrm.    0mm  merjuj  foniinet  itt  u  mi* 
Feat  hers  tnnhaujsh  -'.    Lee   Mri'>r 
.  ^.£<riatit   Ciny   Co. «  L.  R,.   1    Eq.  31S; 


Simpson  V.  Westminster  Palace  Hoti-4 
Co,,  8  H.  L,  Cas.  7T2;  Forest  ?a  Man- 
chesier,  etc.,  R..  30  Heav  ^Or  Hrown  x\ 
Winnisiinmei  Co,,  it  Alien  (Mass.).  33^^; 
TeiT^pJc  Grovre  Seminary  i-,  Cramer*  t^ 
K.  Y-  121 

In  CumTiiissioners  r.  Allantic,  etc.,  R. 
Co.*  77  N.  Car.  2Sg,  ii  was  held,  insiead 
of  making  distribuiion  k*l  surplus  funds, 
a  corporiftifio  might  lempoiarily  lend 
them  on  safe  security. 

Where  the  charier  of  a  corporation  only 
empowcfB  it  to  sell  ihe  real  estate  neces- 
sary  Inr  the  tran<<acLion  of  iis  tiiusines5 
when  not  required  for  the  uses  of  the 
corporation,  it  cannot  tease  such  real 
estate  nor  mainuin  an  action  lor  rent 
under  lis  lea^c  such  ieasing  not  beings 
necrssary  to  the  exercise  of  the  pufposei 
for  which  ihe  ch**rier  was  nivcn.  Mct- 
fopolilan  C^incert  Co.  v.  Abbey,  jfl  K.  Y 
Super.  Ci-  97. 

In  Crawford  v,  Langslreet,  43  N.  J.  L. 
325,  It  waF  held  that  premises  necessary 
for  storings  properly  and  shclierit^g  ser* 
vanis  might  be  teased  by  a  turnpike 
company. 

In  Nonhern  Liberty  Market  Co,  f, 
Kelly*  113  U  S.  199  the  court  refused  to 
pasfs  upon  the  question  as  lo  whether  a 
corporation,  empowered  to  hnlil  and 
convey  real  estate  for  the  objects  of  its 
ineorporaiton,  may  convey  an  estate  in 
fee,  or  any  less  estate  in  lands  which  it 
has  purchased,  and  Tnwy  Ihercfrtre  make  a 
valid  lease  of  ihetn  for  any  term  of  yciirs. 
though  extending  beyond  the  limit  of  Jis 
corporate  existence. 

See  views  upon  this  suhject  in  Mora- 
wetz  on  Corp,  [ltd  Ed, )  §  330. 

A  lea^^e  of  the  land  of  a  corporation, 
made  without  auihorliy  by  the  president 
aniJ  treasurer  of  ihc  corpDralion,  10  the 
presidenr,  may  be  raiiftevl  and  afllirmrd  by 
the  stockholders.  Mt.  Washington  Hotel 
Co.  T',  Mamh,  63  N.  H,  230. 

A  corporation,  like  a  natural  person, 
mav  ratify  any  act  which  it  can  perform : 
and  the  entry  into  possession  of  a  leased 
road  in  pursuance  of  a  lease  executed  by 
its  oiBcers  without  due  aothoHiy,  and 
operating  the  same  anri  paying  the  rem 
therefor,  as  reserved  in  said  lease,  *s 
ample  evidence  of  the  rati  fi  call  on.     Ore 
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6.  Assignments  by  Corporations.— A  corporation  may  make  an  as- 
signment for  the  benefit  of  creditors  unless  proliibited  by  statute, 
and  may  do  so  with  or  without  preferences,  even  though  it  be  in- 
solvent.* Assignments  by  corporations  for  the  benefit  of  credit- 
ors with  preference,  are  prohibited  by  statute  in  New  York? 
Shares  of  its  stock,  owned  by  a  corporation,  may  be  assigned  to  a 
creditor  in  satisfaction  of  the  debt,  and  it  makes  no  difference  that 
the  creditor  was  a  trustee  and  took  part  in  the  proceedings  au- 
thorizing the  assignment,  if  the  piroceedings  were  afterwards  rati- 
fied by  the  corporation.^ 

7.  Power  to  Alienate  Property. — Ordinarily  the  power  of  a  corpo- 
ration to  alienate  its  property,  unless  restrained  by  statute,  is  un- 
limited ;  *  but  the  legal  right  of  stockholders  to  sell  their  stock 
does  not  authorize  a  sale  in  combination,  by  which  the  president 


gonian  R.  Co.  v.  Oregon  R.  &  Nav.  Co., 
28  Fed.  Rep.  505. 

1.  White  Water  Valley  Canal  Co.  v, 
Valletie.  62  U.  S.  414:  A'.r/rtr/^  Conway, 
4  Ark.  348;  Ringoe  v.  Biscoe.  13  Arlc. 
563;  Savings  Bank  v.  Bates.  8  Conn  505; 
Cailin  V.  Eagle  Bank.  6  Conn.  23;  De 
Camp  z/.  Alward.  52  In«i.  46S;  Reichwald 
V.  Commercial  Hotel  Co..  106  III.  439; 
s.  c,  5  Am.  &  Eng.  Corp  Cas  248;  Sar- 
gent V.  Webster.  13  Meic.  (.Mass.)  497; 
State  V.  Bank  of  Md..  6  Gill  &  J  (Md.) 
205:  Union  Bank  v.  Ellicott,  6  Gill  &  J. 
<M  I.)  363;  Merrick  v.  Bank  of  Metropo- 
lii  8  GilUMd.)  59;  Covert  v.  Rogers.  38 
Mich  363;  Shockley  v  Fisher,  75  Mo. 
498;  Lionberger  ?'.  Broadway,  etc  ,  Bank, 
10  Mo.  App.  499;  Pierce  v.  Emery.  32 
N.  H.  486;  Arthur  v.  Commercial,  etc., 
Bank,  17  Miss.  394:  Coats  v.  Donnell, 
94  N.  Y.  168:  Ardesco  Oil  Co.  v.  North 
Am.  Oil,  etc.,  Co:,  66  Pa  St.  375:  Dab- 
nev  V.  Bank.  3  S.  Car.  124;  Warner  v. 
Mower.  II  Vt.  390;  Whitwell  v  Warner, 
20  Vt.  425;  Planters'  Bank  v.  Whitile,  78 
Va.  737;  Lamb  v.  Cecil,  25  W.  Va.  288. 

An  insolvent  corporation  may  sell  and 
transfer  its  property,  and  may  prefer  its 
creditors,  unless  prohibited  by  law. 
Bergen  v.  Porpoise  Fishing  Co.  (N.  J.), 
8  All.  Rep.  523.  Following  Wilkinson  v, 
Bauerle,  41  N.  J.  Eq.635,  I  Smith's  L.  C. 
(7th  Am.  Ed.)  45. 

In  the  absence  of  statutory  prohibition, 
a  corporation  may  sell  and  transfer  its 
property,  and  may  prefer  one  creditor  to 
4»nother,  although  it  is  insolvent.  Since 
me  repea'  of  the  New  Jersey  "act  to  pre- 
vent fraud?  by  incorporated  companies," 
and  the  failure  (June  Term.  1886)  to  re- 
enact  the  provisions  of  its  second  section, 
in  the  present  revision,  there  exists  no 
statutory  prohibition  against  the  sale  of 


property  or  the  preference  of  creditors 
by  an  insolvent  corporation,  except  prob- 
ably a  preference  by  way  of  a  confessed 
judgment,  under  the  provisions  of  section 
80.  of  the  act  concerning  corporations. 
But  corporations  and  their  officers  may 
not  divert  the  corporate  pr<  perty  from 
the  payment  of  debts:  and  where  such 
diversion  deprives  creditors  of  the  oppor- 
tunity to  eiiforce  their  debts,  relief  may 
be  had  by  the  mjurcd  creditors.  When 
the  diversion  ch  irged  is  by  a  sale  of 
corporate  pniperty  to  one  of  the  direc- 
tors taking  part  in  the  transaction  as 
buyer  and  seller,  it  devolves  on  the 
directors  to  establish  the  gpod  faith  of  the 
transaction,  and  that  the  sale  produced 
the  full  value  of  the  property.  If  not 
made  in  good  faith,  or  if  it  did  not  pro- 
duce the  full  value  of  the  property,  the 
directors  taking  part  in  the  sale  will  be  an- 
swerable to  creditors  for  what  was  thus 
lost.    Wilkinson  v.  Bauerle, 41  N.J.  £q. 

635. 

2.  I  R.  S.  (New  York),  ch.  18.  lit.  2,  art. 
i.  §  9;  re-enacted  in  Laws  of  1882,  ch. 
409,  g  187.  See  also  National  Shoe,  etc.. 
Bank  v.  Mechanics'  Nail  Bank.  89 
N.  Y.  467:  Kingsley  v.  First  Natl.  Bank, 
31  Hun  (N  Y.).  329:  Coats  v.  Donnell. 
94  N.  Y.  168;  Morawetz  Corp.  (2d  Ed.) 
§  804. 

8.  Reed  v.  Hayt,  51  N.  Y.  Super.  Ct 
121. 

An  assignment  which  purports  on  its 
face  to  be  the  contract  of  a  company, 
and  is  signed  by  the  president  for  the 
company,  is  the  company's  contract 
Gottfried  7a  Miller.  104  U.  S.  521. 

4  Wilson  V.  Miers,  10  C.  B.  N.S.  348; 
Ardesco  Oil  Co.  v.  North  Am.  Oil.  etc., 
Co..  66  Pa.  St.  375;  Dana  w.  Bank  en 
United  Slates,  5  W.  &  S.  (Pa.)  223. 
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of  a  milroad  assigns  all  the  stock  and  securities  to  the  presidc?nt  of 
a  rival  company,  contrary  U>  a  provisijin  of  the  conatitution  of 
Pennsylvania  forbidding  one  railroad  corporation  to  control  any 
other  railroad  corporation  owning  or  having  under  its  control  a 
parallel  or  competing  line.* 

8,  Pawcr  to  Guaranty. — In  a  late  case  it  was  held  that  there  was 
neither  expressed  nor  implied  in  a  charter  of  a  railroad  company 
power  to  guaranty  a  dividend  on  the  stock  of  an  elevator  com 
V-*  But  it  has  been  held  that  a  r«iilraad  might  guaranty  to  a 
.nboat  company  that  its  earnings  would  amount  to  a  certain 
i>uui;^  and  a  guaranty  of  the  bonds  of  a  properly  leased  railroad,* 
juid  of  municipal  aid  bonds  lawfully  issued,**  have  been  sustained. 


I    Thr  Icga]   rf^ht  of  stockholders  io 

iK\T  ft*>ck  docs  m»l  auiliorixe  a  sale 

iiljina,E(OfJ*  by  whidi  ihe  presidcrtt  of 

At»iUi<Mi^  assigns  iiJI  tliC5loCk  and  sccun-. 

lie*  10  tht  (jfcsitieni  uf  a  rival  company, 

■   iry  ii*  ihc  declared  public  puhcy  uf 

lie.     Htnrc  such  an  assign  nicni, 

f  v  >hr  preMdent  of  the  Somh  Penn- 

:   Cf>.  lo  the  president  of  the 

'!itj4  R,  Co,,  the  litter  cnmparty 

lacmj^  ^  piifiiliel  orc<»fnpeting  line,  is  void 

nnt\ri  Pa.  Omsl,  art.  17=  ^4,  forbnJdiiig 

liilmjkd  corpomtion  to  cnnirol  any 

fitilruad     c<:irporation    owmiig,    or 

4  undef   its   canlTiiL  a    parsilirl  fsr 

linK  line.     In  dctermiiiintt  wheiher 

!  jdd  is  a  pwallcl  i>r  competing  line 

in   reUiTOfi   to   another,   irnflic  coinracts 

*ith  nui«!i*rjc  roads  owned  by  the  former 

Biai  b«  ukert  int«»  eonfihleratitm.     The 

riMd  m^v  be  a  *   parallel  or  compeiing** 

!   this   prMvisitpn,  alibfuiijh   in- 

n  d    no!     yd    in    ope  rn  t  ii  m  > 

■  WA  R,  Co    t',  Coinm*  in  wraith, 

R«rp.  363.     CVm/ftrr  Mobs  ta 

H.Y.  449;  Ertiesi  fi«.  Nkhoils, 

ii  U-  L  C.  4CJO, 

Tfte  Triiwipc?    and  stockholders    of   a 

M   lo  A   rhe  entire  slock* 

'  him  all  of  ihv  properly 

■  !  uiorr*  A  remaiFied  m  pns* 
[he  proper ty  (or  ihree  yea»s. 
1^  and  mariHgin^  ii,  an^l  then 

'  fiibers,     I'he  trvj^jees  closed 

oums  iifier  the  sale,  and  did 

ict  *45  trustee!;  until  Ihree  years 

The  majofiiy  of  ihrm*  met 

if^vcd   on    account     and    tJr^iv  a 

m   B*s  favor.      ////./,   ihe  irus reefs 

...»  iK^r,  .,,.  ji  fiiher  df  jtiif  *n  ^^ 

niufin  could  nnt  be 

ri  of   ihe  check,  e^- 

v    it^n    H   w^h    fKit     misled*     Orr 

;  Dtlch  Co.  r,  Reno  Water  Co,,  17 

i>  In  licrophis  Grmici  Cf  Elevator  Co. 


V.  Memphis, etc.,  R  Co.,  30  Am,  &  Eng. 
R.  R  Cos.  522.  a  railroad  corporal  ion 
empowered  by  u^  charter  'Ho  do  all  laiv- 
ful  acts  properly  incident  to  a  citrpora- 
tion,  and  necessary  aitd  proper  to  the 
transaction  of  the  bu$inef!»  for  whtch  it 
IS  mcorporated/'  Its  charier  alsn  de- 
clared that  it  should  "  poFi^ess  t^uch  ad- 
dtiional  powers  as  may  be  convenient  for 
the  due  «ind  successful  execution  oT  the 
piiw^era  |fr.iitied  in  this  charter/**  As  ati 
inducement  for  a  subscript  ion  to  Its  stock 
by  an  eievator  company,  the  railrond  at- 
tempted to  guarantee  an  8  per  cent  divi- 
dend on  Ihe  elevator  slock.  But  the 
coun  ktiti,  in  a  bill  to  enfiirce  the  con- 
tract, that  the  railroad  wus  only  con- 
cerned in  its  r^ivn  success^  and  aulhori^rd 
lo  do  surh  thinj^a  as  are  nccc^^^nry  it»  the 
tr^^nsaction  of  its  business — the  btiiiinei* 
for  which  it  was  incorporaird.  In  no 
part  of  th"  grant  of  power  is  that  of  tjuflr- 
an teeing  the  success  of  another  inslilu- 
tion.  person*  or  corpofaiion  l<t  he  found 
in  either  expre^sffin  or  implk%»t(on.  Sec 
also  Oavir,  v.  Old  Colony,  etc,*  R.  Co.. 
13 1  Mass.  35S. 

3.  Green  Bay*  e^c,  R.  Co.  v.  Unioti 
SieambtMt  Co.'  107  U.  S.  loi;  S-  c  ,  ij 
Am.  &  Enff,  R,  R,  C^s.  658.  f\4.rr^  it 
was  held  I  hat  a  railroad  may  gui^r.intee 
to  a  liieamboat  company  that  tt?. earntnR-a 
will  amount  10  a  certain  sum.  See  also 
Flatjg  7\  Meirfipotiian,  etc*,  R,  C",  |C* 
C  S  Disi,  N.  v..  (83214  AitL  &  FnK. 
R.  R,  Cas  140:  Sr.ite  Bo,*rd  nf  Agricui- 
lure  tK  CitUrns**  etc  .  R  .  47  hnL  4^7 

4  In  Low  t^.  California,  etc.,  R.  Co.. 
52  Cal.  53.  it  wa.«i  held  that  where  t»ne  rail* 
road  bail  exr ruled  a  le**fie  ol  ant+ther  rati* 
rni^d.  wbtch  It  bad  auihoriiy  to  dn*  it 
might  prnprrly  ^uaraniee  the  bonds  of 
such  raifr+^ad* 

5,  In  Railroad  C6t  v,  HowHfd,  7  Wall, 
i\h  S.)  3<)2.  it  w;ts  held  ihai  under  the 
taws  of  Itfroa  a  railruad  company  hairing 
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as  well  as  negotiable  municipal  bands  indorsed  by  a  railroad  com- 
pany,* ^ 

(F)  FowEE  TO  BoRSOW  MoKET. — Private  corporations  have  implied 
power  to  borrow  money  in  the  transaction  of  their  legitimate  busi- 
ness, unless  expressly  prohibited,  and  the  legal  presumption  is  that 
such  acts  were  done  in  the  re^jular  course  of  their  authorized  busi- 
ness/^    Banks  have  implied  power  to  borrow  money,  when  neces- 


power  to  issue  ks  own  bonds  in  order 
lo  miike  Us  road  may  t^uarantee  ihe 
boEidH  of  cities  and  counties  which  have 
btfen  lawfully  Issued,  and  :ire  used  as  the 
m^ans  of  accomphshiiig  the  same  end. 

1,  In  Boiiner  v.  City  of  New  Orleans, 
z  Woods  (C,  C).  135,  a  railroad  company 
was  held  hound  as  indorser  id  a  nej^oti- 
able  bond  issued  by  a  municipal  corpora- 
tSufi,  psivabtc  to  the  railroad  tampan y  or 
assij^ns  in  twenty  ytars^  which  the  com* 
patiy  had  transferred  by  indorsement; 
ibe  municipaliiy  having  failed  to  pay  on 
demand  ai  maturity,  and  the  proper  ^leps 
havinj^  been  taken  10  charge  the  in- 
dorsee 

2.  Memphis,  etc..  R.  Co.  i\  Daw,  120 
U.  S,  287;  Mahoney  Minlnf^  Co  1*.  Anglo- 
Californian  Bank,  104  U.  S.  192. 

In  Chicago,  eic,  R.  Co,  7*.  Howard.  7 
Wall.  (U.  S/J  3g2.  the  court  observed: 
**  Private  corporations  may  borrow 
money  or  become  parlies  to  negotiable 
paper  in  the  transaction  of  iheir  legiti- 
mate business,  unless  expressly  pro- 
hibited: ami  until  the  contrary  is  shown, 
the  legal  presumption  is  that  their  acts 
in  Ihiit  behalf  were  done  In  the  rei^uiar 
course  of  their  authorized  business. 
Can^il  Co.  V.  Valleite.  21  How.  (U-  S.) 
424;  Partridge  I'.  Badger.  25  Barb.  (N.Y,) 
146;  Barrv  v.  Merchants*  Exch.  Co.»  1 
Sandt  Ch'  (N,  Y.)  280;  Farnum  ?/.  Black- 
stone  Canal  Co*,  I  Sjinn,  (C.  C*)  46; 
Ang.  &  A.  Corp.  sec.  257;  Story  Bills^ 
sec.  7Q  ** 

In  Rockwell  v,  Elkhorn  Rank,  13  Wis. 
653.  the  court  observed:  "It  is  a  unii-er- 
satly  accepted  prin'iple,  that  corpora- 
lions  authorized  generally  to  engaj^e  in  a 
particular  busiives**  have  as  an  incident 
lo  such  authority  the  power  to  contract 
debts  in  ihe  Ifgitimaie  transaction  of  such 
business,  unless  they  are  reM rained  by 
their  charters  or  by  statute  from  doing 
so.  It  is  likewise  an  equally  well- 
acknowledged  rule,  that  the  right  to  con- 
iract  debt  carries  with  it  the  power  to 
give  negotiable  notes  or  bills  in  payment 
or  security  for  such  dirbts,  unless  the 
corporations  are  Jn  like  manner  pro- 
hibited/' 

In  Lucas  u.  Pitney ^  27  N.  J.  Law,  231, 


the  court  observed:  '*Jf  k  may  contract 
debts,  it  would  seem  clear  that  it  may 
enter  into  obligations  to  pay  ihosc  debts, 
or  borrow  money  for  that  purpose,** 

Taylor  %\  Agricultural  Association,  68 
Ala.  229;  Mobile,  etc.,  R.  Co,  v.  Talman, 
J5  Ala,  472;  Alabama,  etc..  Ins.  Co.  v. 
CeoiraL  etc  .  Assoc,  54  Ala  73;  Oxford 
Iron  Co,  V.  Spradley,  46  Ala.  98;  Savan- 
nah, etc..  R  Co.  V.  Lancaster.  62  AJa. 
^55;  Magee  r,  Mokelumne  Hi  El  Canal, 
etc.,  Co.,  5  Cal.  258;  Smith  ^\  Eureka 
Floisr  Mills  6  CaU  i;  Union  Mining  Co. 
ify  Rockv  Mountain,  etc..  Bank,  a  Col. 
248;  Bradley?,  E^alUrd.  55  111.413:  Ward 
7^  Johnson,  qs  III.  215;  Hatnilton  ^\ 
Newcastle^  eic.  R.  Co,,  g  Ind.  359; 
Smead  v.  Indianapolis,  etc.,  R.  Co.,  if 
Ind.  104:  Thompson  v.  Lamben.  44 
Iowa,  239;  Commercial  Bank  '\  New- 
port ManuT  Co.,  i  H.  Mon.  (Ky.)  14^ 
Booth  t\  kobinsonn  55  Md.  419:  Fay  zf. 
Noble,  12  Cu?-h.  (Ma^sJ  i:  England  v^ 
DeartM>Tn,  141  Mass.  5^p;  Doniiell  j'. 
Lewis  County,  etc..  Hank^  So  Mo,  165: 
Connecticut  River  Saviriijs  Bank  t'.  Fiskc, 
60  N,  H.  3631  Lucas  t-.  Pitney,  27  N.  J 
Lavv,  221;  Fifth  Ward  Saving*  H^nk  s?. 
First  Nat.  Hank,  7  AtL  Rep.  (N.  J.)  31S: 
Kent  IK  Quicksilver  Mining  Co  .  78  N. 
Y,  159:  Curtis  r-.  LeavUt,  15  N.  Y.  9; 
Barnes  v.  Ontario  Hank,  19  N.  Y,  152: 
Smith  IK  Law,  21  N.  Y.  296;  Nelson  r'. 
Eaton.  26  N.  Y*  410;  Beers  v.  Phtrnix 
Glass  Co.,  14  Harb.  {N.  Y.)  358;  Mead 
T'^  Keeler.  24  Barb.  20;  Pan  ridge  p. 
Badger,  a?  Harb,  (N.  Y.)  146;  Clark  v. 
Tiicotnbn  42  Barb.  (N,  Yj  122;  Biirry  t-. 
Merchants'  Exch.  Co,,  I  Sand/.  Ch.(N,  Y.) 
280;  Commissioners  ^^  Atlantic,  etc  R. 
Co.,  77  N.  Car*  sEg;  Tucker  v.  City  of 
Raleigh.  75  N,  Car.  267:  Laiwtll  r. 
Hanover  Savings  Fund  SoCh,  40  Ohio 
St,  274;  Bank  of  Chillicoibe  -v.  Chilli, 
cothe.  7  Ohio  (Part  11.).  31;  Rrdgwav  v. 
Farmers'  Bank.  12  S.  &  R.  (Pa)  'i^i  ^ 
Philadelphia,  etc.,  R.  Co.  v.  Slicbter,  2i 
Am.  L.  Reg.  N.  S.  713;  Moss  v.  Hai- 
peih  Academy,  7  Heisk,  (Tenn  \  2S5: 
Union  Bank  v.  Jarobs,  6  Humph*  (Tenn.) 
515;  Burr  V.  McDonald,  3  Gratl.  (l/aj 
215;  Rockwell  V.  Elkhorn  Bank.  13  Wis. 
653;  Australian,  etc.,  Co.  v,  Monusey.  4 
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*jiy»intht;  prosecution  of  their  business,  and  they  may  issue  the, 
usual  evidence?*  of  debt  therefor.*  The  loan  mn^t  be  for  a  proper 
corporate  purpose/**  UnlcisS  limited  by  cxpre^ss  statutory  pnnd- 
sion,  the  amount  of  money  which  a  corporation  may  borrow  h 
unlimited,^  This  amount  is  sometimes  limited  by  statute,  either 
m  the  charter  or  by  general  laws/*  It  has  been  held  that  there 
was  no  limitation  to  time  upon  the  implied  power  of  a  corporation 
to  borrow  money  which  would  prevent  it  from  issuing  irredeemable 
sec  urines.^ 

0.  FowEEs  A5i»  Liabilities  as  tq  Negotiable  Ikbtbuh£KT3, — L 
Implied  Power  to  Issue  Negotiable  lEstruments.— It  is  well  settled 
that  a  corporation,  unless  prohibited,  has  implied  power  to  issue 
promUsory  notes  when  given  for  any  of  the  legitimate  purposes 
for  which  the  company  was  incorporated.**  Its  power  in  this  re- 
gard  has  been  either  held  or  tacitly  recognized  to  be  coextensive 
wiih  its  power  to  contract  debts,'  In  the  Uniicd  StaUs  the  right 
to  issue  negotiable  instruments  has  been  held  to  belong  as  an  im- 

K.  &  J.  735:  Gihbs,  etc..  Case,  L  R.  10  Eq. 

^11;  i|.4nk  of  Au&tr^liisia  v.    Breltlat,   6 

51o«  P.  C.  C  152 

i.  Citftisrv  Lejivjtt*  15  N,  V,  9^  Barnes 

'  B4iTk,  »Q  ^T.  Y.  iiz\  Bnnk  of 

A  r.  Brrilbr.  6  Moore's    P*  C. 

^   1^2    HrGctf  I*  Mtikelunme  H'tW.  Cao^tl^ 

eicCo..  5  CiiL  259. 

%   DavH.  nc  »  Case.  L.  R.  12  Zq.  t^t. 

tSai\dr  Ch.  \H.  V.iaSo. 

C  Os^tp<re.  etc  *  Co,  v^  Cannty.  54  N, 
H  7f>5:  Gf»rd<m  t\  Sra  F.  L.  A.  Snr  ,  1 
H.^  N>  599-  Fouiiuini^  v.  Carmaitit'ii 
R.  L  R.  5  Eq   3*0, 

i.  Tbc  quesLion  as  to  whether  there  is 
A  hwr  Uiinlatiuu  iipr>n,  lIie^  Implied  pt>wer 
'if  A  r4>rpnr.uion  to  bartovv  tt^onty,  which 
r.  '  I  |ifL'vcfrt  its  issup  of  irfedeeTiiiible 
-^'yi.;-r^s  is  iJiscussetl  in  the  following 
c*w*,  PhiUtlelphia,  eic,  R.  Co.  zk 
Stkhtcf  (P-i.  Syp.  CL  i%%%\,  21  Am.  Law 
Rtp,  {N.  S.^  713,  noie;  Barry  xk  Mtr- 
ciirturs' Exth.  Co..  1  SjTidf.  Ch.  (N,  V.) 
vA-  T.vl.,,  .    Philadelphia*  etc.*  R.  Co., 


iiiirtrr  allows  ihe  corpora- 

iif'f^  lo  Wjrrt>w  tr^uney  on  such  terms  as 

i£s  ilffrcinf*  itiay   tletefrnme*   and    issue 

'VidRnces  of  indebtedness, 

by  it  for  iess  than  their 

-      ^   M    .     Arc    nn\    void    for    usury, 

VVjIts'  KjU.    Uiink   r.    Lawrence  Mfg. 

Ov  (M   CarJ,  5  S   Iv  Rep.  363. 

e.  AVGiciii  Wtrstefn  TcL  Co,.  S  Biss, 
't^  t  J  363;  Oxfortl  Iron  Co.  r*  Spradlcy. 
4<»  Aia  f>fl;  M.^gee  r  Mnkrlymne  Hill 
Cl^na',  fic.  Co  .  ^  CaL  258;  SmiTh  ?'. 
Fnf-k-i  flour  Miil^  Co.,  6  Cai  i;  Ward 
UiH  i»<>a,  q;  in.  215:  Millard  V,  %u 
Tr  n.       Ardirnu     w   Hradw.  {Ill) 


34t;  Monument  National  B;4nk  r.  Globe 
Works,  J 01  Mass,  gy;  Fay  7',  Nnble,  13 
Ctl3b.  (M^^s.,^)  I ;  Nurra^ansetl  Hunk  v, 
Atlaniic  Silk  Co.,  3  Mete.  (Mi*ss  J  aSa: 
Cann  tK  Bngham,  39  Me.  35:  Luciis  &, 
PitneVt  27  N.  J*  Law.  J2i;  Connccticui, 
etc.,  ins.  Co.  T'.  Clevefand,  etc.,  R.  Co^, 
41  Barb.  (N,  YO  9;  Mead  t%  Keeler,  34 
Barb,  (N,  Y.)  2u;  Pwri ridge  t^  Budger. 
75  liarb,  (N.  Y.)  146;  Curtis  v.  Ltavitt, 
15  N,  Y.  9;  Moss  fA  Avercli,  10  N.  Y, 
449;  Harry  ir.  Merch.  Exch.  Co.,  1  SiuidL 
Ch.  (N.  Yj  280;  MerbHrTir**'.  etc.*  Bi^nk- 
ing  As5t*c,  V.  New  York,  etc,  Co»,  35 
N.  Y.  505;  StTAus  r.  Eagle  Ins.  Co..  5 
Ohio  St.  51};  McMasrers  t\  Reed,  I  Gr£tnt*s 
Cas.  (Pa.)  36;  Union  Bank  v^  Ja':i>bs,  6 
Humph.  (Tenn.)  515;  Rrsckwell  v.  Elk- 
horn  Bank.  13  Wis.  653;  Richmond,  ^tc, 
R.  Co,  v.  Snead,  |ij  Gr-ur  (Va-)  354, 

7,  Caiiron  ?'-  Firsi  Univ,  Srn:.,  46  lowtt» 
108;  Pitman  v,  Kintner  5  Rbckf.  (Jnd.) 
253;  Moss  V.  Oakley,  2  Hill  (N.  Y).  265  j 
Kelly  t\  Mayor,  etc  .  4  HUl  (N,  Y).  363; 
Hamntnn  v.  New  Casile,  eic*,  R.  Co,»  9 
Ind-  359:  Aucrbach  r.  Le  Suewr  MillC(>.. 
23  Minn.  291,  See  also  Safford  ?/,  Wyck 
ofl.  4  Hiil  (N,  Y.),  442. 

In  Sullivan  ru  Murphy,  33  Minn,  7. 
Gilfillan,  C  J*,  j^aid;  *'  Since  ihe  old  rule 
that  A  corporation  can  only  contract  un- 
der its  corporaie  seal  has  been  lelaxed 
so  as  not  in  appty  to  contracts  in  the 
daify  and  ordin-trv  transaction  of  its 
business^  there  is  no  renson  why  such 
debts  cn^y  not  be  evidenced  by  promis* 
sory  nntes/' 

Where  promoters  of  a  cattle  corpora- 
tion before  its  complete  oreani«.4tion 
selected  a  preMdenL  whc»  vvith  their  ap 
provrti   j»Mve  SL  note   in   the  prospective 
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Fowert  and  LiabilitiM  at  to     CORPORA  TIONS.  HcgoUftble  luitnunemU, 

plied  power  to  the  following  cprporations;  Railroad  com* 
panics,^  canal  companies,*  turnpike  companies.^  mining  com- 
panies,* insurance  companies,*  manufacturing  companiLs,^  and 
mill  companies.*^  It  has  been  recognized  as  to  a  church  cor- 
poration for  building  purposes,®  and  permitted  to  a  society 
for  erecting  a  monument.®  The  right  of  building  associations 
to  give  notes  to  members  instead  of  money,  the  members 
giving  mortgages  to  the  building  associations  for  the  proceeds 
of  the  notes,  the  same  as  if,  they  had  received  money,  has 
been  recognized  in  Maryland^^  and  apparently  denied  in  Penn- 
sylvania and  0/tio,^^  In  England  this  right  seems  to  be  permit- 
ted only  to  companies  where  the  nature  and  cliaracter  af  their 
business  requires  it ;  it  has  been  denied  to  building  associa- 
tions as  an  implied  power,^*  to  companies  formed  for  the  erec- 
tion of  public  works,**  for  carrying  on  works  abroad,**  and  to 
railroad  companies,**  mining  companies,**  gas  companies,*''  water- 


^ 


corporation's  business.  Hi'ld,  that 
the  presi  Icni's  indorser  could  recover 
ihereoii  against  the  corporation.  Pax- 
ton  Cattle  Co.  V.  First  Nail.  Bank  of 
Arapahoe,  59  Am.  Rep.  852  (21  Neb. 
62 1). 

1.  Bailroad  Companies.— Frye  v.  Tuck- 
er, 24  III.  i3o;  Lucas  v.  Pitney.  27  N. 
J.  Law,  221;  Olcottt/.  Tioga,  etc.,  R.  Co., 
27  N.  Y.  5|6;  Hamilton  v.  New  Castle, 
etc.,  R.  Co..  9  Ind.  359;  Railroad  Co.  v. 
Howard    7  Wall.  (U.  S.)  412. 

But  i^  has  been  held  ihat  the  note  must 
pertain  to  ihe  company's  business.  Pcarce 
V.  M.idison  R.  Co..  21  How.  441.  where 
a  note  given  by  a  railroad  company,  on 
consolid.ition  with  anoiher  company,  was 
held  void  because  not  given  in  a  transac- 
tion within  the  ordinary  power  of  a 
railroad  corporation 

And  it  has  been  held,  analogously  to 
the  Eni^iish  rule,  that  the  burden  is  on 
the  holder  to  show  that  the  nnte  was 
given  in  the  transaction  of  the  corporate 
business.  McCullough  v.  Moss,  5  Denio 
(N.  Y.'.  58. 

But  the  contrary  has  also  been  held. 
Hamilion  v.  Newcastle,  etc.  R.  Co..  9 
'lf)d.  361;  Sparks  z/.  Slate  Bank.  7  Bhickf. 
(Ind.)  469.  Such  also  was  the  view,  in 
passing,  in  SalTord  v.  Wyckoff.  4  Hill 
(N.  Y. ).  442.  See  Hackensack  Water  Co. 
V.  De  K  ly.  i  Am.  &  Eng.  Corp.  Cas. 
670  (36  N.  J.  L.  54S). 

2.  Canal  Companies  — Mc Masters  v. 
Reeil.  I  Grmfs  Cas.  (Pa.)  56. 

3.  Tnmpike  Companies. — Lebanon,  etc., 
Co.  V    A'iair.  83  Ind.  244. 

4  Mining  Companies. — Mahoney  Min- 
ing Co.  V.  Aniilo-Californian  Bank,  104 
U.  S.  192;  Mossz/.  Averell,  10  N.  Y.  457. 


Compare    Blood     v.    Marcuse,     38    Gal. 
590. 

6.  Infurance  CompAnies.  — Hascall  v. 
Life  Associaiion,  tic.  S  Hun  (N,  V.), 
151,  Compare  Bacun  v.  Afissifrsijjpi  Ins. 
Co.,  31  Miss.  1 16. 

6.  Xanniactming  CompaniM.^Mechan- 
ics'  Bai.king.  etc  ,  Ashuc.  v.  New  Vi-rk. 
etc..  Co.  35  N.  Y.  505:  Oxford  Iron  Co. 
V.  Spradley.  46  Ala.  96;  Monument  Na- 
tional Bank  v.  Globe  WorkF.  101  Mass. 
57;  NalionMl  Hank  of  Republic  v^  Young 
(N.  .J)  7  All.  Rfp  46S. 

7.  Mill  CoiDpuiies. — Smith  -v.  Eureka 
Mills  Co.,  6  CaL.  I. 

8.  Cattron  v.  First  Univ.  Society,  46 
Iowa,  106. 

9.  Hay  ward  t'.  Pilgrim  Society,  2t  Pick. 
(Mass.)  270. 

10  Davis  r.  West  Saraiopa  Building 
Union,  32  Mti.  285:  aru  Bliiding  As- 
sociations, 2  Alii.  &  Eng.  Encvc  of  Law* 
615. 

11.  Art.  Building  AssociATio.NS, 2  Aid. 
&  Eng.  Enc>c»  qI  Law.  615. 

12    2  Am    &  IiTifj.  Encvr.  of  Law.  615. 

13.  Erection  of  Pnblie  Worki  —  Brocgh- 
ton  V.  Manchester  VVaier  Works  Co.,  3 
B.  &  Aid.  r. 

14.  Carrying  on  Worki  Atrwd. — Peru- 
vian R.  Co.,  2  Ch.  A  pp.  617. 

Right    to    issue    rit^gotiable    psiper   has 

been  denied  in  En^  a,Tid  to- 
ld. Bailroad    Companiei  — Bat  em  an  t/. 

Mid.  Wale*?    R.    Co.      L.  R.  i    C.  R  499. 

Compare    Peruvrnn    R,    Co.    v,    Thames, 

eic.  Ins   Co..  L.  R    2  Ch  6r7, 

16.  Mining  Companioi.  —  Dickinson  v. 
Valpy,  10  B.  L^;  C.  12S 

1 7 .  Gas  Compan  y ,  —  B  ramah  v.  Ro  beru, 
3  Bing.  N.  C.  963. 
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KegotUble  Imtf umfnti. 


tt'ork*  Companies,*  salt  and  alkali  companies/^  cemetery  compa- 
mcs*  and  ^Ivagc  companies.^ 

Coqjorations  have  also  power  to  draw  and  accept  drafts 
and  bilk  of  excl^ange  when  not  foreign  or  repugnant  to  the  pur- 
ple* of  the  charter;"*  they  may  issue  bonds;**  they  have  also 
tmpltcd  power  to  indorse  negotiable  paper.^  but  have  no  power 


4     a.i.j  VH^iCFn   Cn 


1  i  urn 
Ikrh,  i%. 


I   WiUr  Vofia  Co  -^Sniile  r,  Tunop, 

2.  UlX  inii  AlkAti  €q.— Bait  v,   Mor- 

ell,  (3  A.  \  E.  745- 

.  t.       And    sc<! 
■>hibitinjij    all 

.n   noies  ai  da^t^s  less 

in  r.  Mid.  WaJes  R.  Co..  L. 

'*•-■■ '    vhsefved,   "  Ii 

jr  ihe  lornva- 

irniitfd  caifjitftl 

'  iwcT^  *ji  tjorniwiinif  money, 

npariy  biid  power  to  accept 

1  ri jtfc ,  the  consc que  n c c  would 

'  thry  mkght  bind  ttie-*mselces 

ca  lo  an  uhlimUcd  extent,  or 

iti  rath  aisr  be  an   inquify 

II    was  ^  i  V  (^  n    I  of  the  piiy  - 

■t.  or  for  a  purpose  not 

r  ifirorpu ratio  11,  " 

M  fj,  Piirl  Hcrjry  Uoii  Co.»  12 

V  ♦  :!7  MS:f)       |r»  ilir^  r^sc, 

i-nt 

lie.    iM.'ji  i.-'i,.ii.,iny 

'  althf'Ugh  ds  ifue 

J  used^  but  instead 

v  ihc  corponition. 

liiTiis^kin  Co.,  i() Johns. 

bill  iiii'epleti  by   the  ^m\\* 

iitii  of  fuiiirt*  ronsignrnents 

■ '      11. 

■f_>wer  to  give 

.  ,...:.  ..  ,....  -ucm  of  a  dein, 

^e  or  property  for  legit  iitiate 

:*,  Tiog;*  R,  C(*.,  40  Barb. 

!&;.      Se«  ^lIso  Olcott  f%  Tioga 

^  Y  557;  HascnU  t/.  Life  Assn, 

'  I  lull  \S,  V,X  t5K  Barnes 

;.ifik,  ig  N.  Y.  J52I 

.1    .}i.-  ^'irporai^on  tf»  draw, 

opoTi  bills  of  eX' 

^n  or  rcpa^nafii  to 

oj  the  cUafier,  is  well  rccog- 

i^li  ihcfe  are  few  direct  de- 

h  effect.    See  Story  ori  Bills, 

:alph  on  Commercial  Paper, 

And  se<!  siiityie  3  iind  4 

whifti,  ah  hough  li  prohibits 

>  from  de^dif]^  m  sh<r>rt  timt* 
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notes,  so  ajs  1.0  av^'iid  i-'uirrpeltiic^fi  with 
Bank  of  England,  yet  as  m  other  i*oic^ 
gives  corporal  lot? s  and  indtvidii:i1s  the 
same  remedies  upon  ihem  as  tipoti  t^ifttmi 

hi/i  iff  tXC^iltt^i". 

6,  Miller  '\  Superiof  iMtt«:hiiJe  Cr»,.  79 
IIL  45^1,  where  an  iippcwl  bond  was  h'-ld 
valid*  Commissioners,  etc.,  p.  Atlarjtic. 
etc  R.  Co,,  77  N.  Car.  a^ii).  In  lh]» 
t'a^jc  Rodman,  J.,  sajd^  "  ,\  railroad  to f 
porn t ion  must  have  power  to  roou^^ci 
ilcbi-^,  jind  evrry  cnrptirarion  whi<^h  ba*?^ 
thill  power  mu'si  also  huvc  power  I'i  oc^ 
knowledge  iis  indebtcdtieti,^  under  its  cor- 
porair  sri\\,  that  U.  t-i  make  ii&  bonds.  " 
VVtIlunnspori  r,  CufB mo li wealth,  S4  Ri, 
St,  4^7;  Common^vealiti  -%  Hitlsbnrq,  41 
Pa.  ^t,  27S, 

In  Vicksburg  ?',  Lombard,  51  v 
ui.  ti  Wiis  held  ihM  a  municipalrt 
thorized  to  issue  bof^tb  had  the  itn|uj'  ■: 
powf.r  to  midce  them  neKoimble.  Porii'* 
Pttiifsyh'iJHia  bw,  whith  ts  pccidiar  m 
this  f-'onnection,  see  Kerr  t^  Corry,  105 
Pa.  St.  282, 

fn  Miller  r  Superior  Machine  Co, ,  71^ 
III,  450,  the  appeal  bond  was  in  ibe  namr 
of  the  company  by  lis  iij?:ent.  with  ii 
scrawl  seal.  NrM,  that  it  will  be  pre- 
^iumed,  in  the  absence  of  proof,  ihat  the 
seal  used  was  the  proper  and  only  seal 
of  the  company, 

Bond^  of  cof poruiions  shown  to  be  it*- 
tended  as  negoiiivble  instrutnents  by  the 
iorms  in  which  they  arc  issued  and  the 
mode  of  fjiving  Ihem  cifculaiion  hwve 
rome  by  u^^ge  and  judicial  recogTiJti«.»ii 
to  be  so  rej^ardcd.  While  -f.  \^erm*»n!. 
eic-,  R.  Co.,  21  How.  (U.  S,)  575;  New 
Albany,  etc..  Co.  v.  Smithy  23  Ind.  353; 
Virginia:-.  Maryland,  32  Md,  547;  Hftpcn 
r'.  Grand  junciion  R.  Co.»  ux^  Mass,  SS; 
Philadelphia,  etc,  R.  Co.  x%  Smith,  105 
Pa,  St,  f95,  Beaver  County  t\  Arm- 
strong, 44  Pa.  St.  63;  Carr  f,  Lefevre, 
27  Pa.  St,  41 3;  Nalional  Exch.  Bank  7 
Hartford,  etc-,  R.  Co.,  8  R.  L  37S 

7,  As  Breese,  J,,  t^aid,  in  Frye  x\ 
Tucker.  24  IIL  180,  respecting  iatin*a#i 
companies:  *  *  Thai  a  rai  1  road  c  om  pan  y 
can  take  a  promissory  note  and  ne|i|Oliate 
it  in  the  ordinary  course  of  iheir  businesL^, 
eannot  be  questioned.  It  is  a  power  in- 
herent  tn  all  such  co rpo rations. " 

Nor  wUl  the  fact  that  the  charter  pro- 
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PoirerB  aad  Liabilities  as  to      COI^J'OKA  TIOXS. 


Kef  otiable  loitriunentB. 


to  become  parties  to  bills  or   notes   for  the  accommodation   of 
others/* 

2,  Liabilities  of  Corporations  upon  Negotiable  InstmnieEts. — Liabili- 
ties of  corporations  upon  negotiable  instruments  which  differ  from 
those  of  ordinary  holders  are  explained  by  such  considerations  as 
the  fact  that  corporations  exercise  powers  limited  by  la\\%  with 
notice  of  which  persons  dealing  with  them  are  chart^ed,  and  that 
their  dealings  must  be  by  means  of  agents  whose  authority  is  also 


fatbue;^  dealings  in  commercial  paper  ex- 
tend so  aij  to  prevent  a  land  company 
from  receiving  and  selling  tioles  given 
for  ihe  sale  of  its  lands.  Buckley  v. 
Briggs,  30  Mo.  453. 

To  use  I  he  language  of  Breese.  J., 
again:  "They  [ordinary  railroads]  can- 
not, as  a  branch  of  their  business,  deal 
in  noies  and  bill^  of  exchange,  but  can 
make  such  paper  s^abservient  to  the  great 
desigtj."    Goodrich  ?■. Reynolds. 3 1  II 1. 494). 

A  corpofalinn  cannoi»  as  against  ^bfffm 
^de  holder  for  value  before  niatiiriiy. 
set  up  in  defence  that  its  indorse- 
ineni  was  for  accommodation^  Mechan- 
ics' Bkg.  Assn.  7/.  N.  Y.,  etc.,  Co..  31 
M.  V.  505.  And  where  a  corporation  in- 
dorsed on  an  interest  warrant  or  coupon 
ksiied  by  another  company  a  guaranty 
*' tor  value  recei^^ed."  it  was  held  thcit  the 
words  *'  value  received  "  imported  suffi- 
cient consideration^  and  that  tht  com- 
pany coutd  not  be  deemed  an  accommo- 
dation indorser  or  guarantor.  Connect, 
Mut.,  etc.,  Co.  r\  Cleveland,  etc.,  R.  Co., 
41  Barb.  (N.  Y.)  9.  But  unless  the  in- 
dorsement IS  in  a  form  authorized  by  the 
corporation  itself,  or  in  a  form  as  to 
which  the  conduct  of  the  company  has 
justified  the  belief  that  it  was  authorized 
by  the  corporation,  the  company  will  not 
be  liable  on  the  indorsement.  Repeated 
instances  of  indorsement  by  a  president 
in  a  certain  manner  may  estnp  the  corn- 
pan  v*  See  also  Park  Bank  r.  American, 
etc'  Co.,  53  N.  Y.  Super.  Ct.  367, 

1.  A  corporation  created  ior  the  purpose 
fif  carrying  on  a  manufacturing  business 
ha^  implied  power  to  make  negotiable 
paper  for  use  in  its  business,  but  no 
power  to  become  a  party  to  bills  or  notes 
for  the  accommodation  of  others.  When 
■^\  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  paper,  a 
f'ima  fidf  holder  may  assume  that  it  was 
issued  under  the  proper  circumstances, 
and  such  paper  cannot,  more  than  any 
other  commercial  paper,  be  impeacheti 
f<]r  infirmity.  Notice  which  would  put  a 
prudent  man  on  inquiry  and  lead  to  dis- 
rovery  of  fraud  will  not  vitiate  the  cor- 
poration s    negotiable    paper,       National 


Bank  of  Republic  r.  Young (N.  J.),  7  Att. 
Rep.  4SS. 

A  private  manufacturing  company  ha^i 
no  power  to  accepts  drafts  for  the  accom- 
modation of  its  stockholders  or  others. 
The  consent  of  the  stockholders  or  direc- 
tors cannot  confer  such  power;  and  a 
previous  course  of  dealing  of  the  corpo- 
ration will  not  enable  the  holder  of  such 
a  draft  to  recover  on  it  agkinst  the  corpo- 
ration, if  he  is  not  a  holder  for  I'alue.  as 
well  as  in  good  faith,  without  notice  that 
the  acceptance  was  an  accommodation  ac- 
ceptance. If  an  accommodaiton  accept 
ance  is  given  in  behalf  of  a  corporation 
by  its  treasurer,  a  holder  who  has  re- 
ceived it  upon  a  pre-existing  debt,  with 
out  an  express  agreement  to  release  the 
debtt  is  not,  under  the  Nt^w  W^rk  law,  a 
holder  for  value,  so  as  to  enable  him  to 
reco ve r  a ga i  n s t  the  Cor  po rat  ion.  We b Sle r 
r,  Howe  Machine  Co.  (Conn.),  S  Atl. 
Rep.  4S2. 

An  insurance  company  has  no  poivcr 
to  indorse  accommodation  paper.  In 
assumpsit  by  a  bank  against  a  life-insur* 
ance  company,  on  its  indorsement  of 
a  note,  it  appeared  that  the  conapaiiy 
bad  but  the  usual  powers:  that  the  note, 
indorsed  in  its  name  by  W.,  its  president, 
was  that  of  a  railroad  company,  of  which 
also  he  was  president,  and  to  the  credit 
of  which  the  proceeds  were  piit  on  "his 
procuring  the  note  discounted  at  the 
bank;  that  \V.  had^  with  the  assent  ot 
the  insurance  com,pany  directors,  been 
the  manager  of  that  company's  fitjances, 
and  had  signed  and  indorsed  its  paper  10 
a  large  amount  as  its  president;  but  it 
did  not  appear  that  he  had  made  any  use 
of  the  company *s  name,  with  the  knowl- 
edge of  the  directors,  which  they  consid- 
ered as  binding  thereon,  except  where  it 
was  understood  that  the  company  re- 
ceived the  proceeds  or  the  direct  benefit. 
HcU,  I  hat  the  insurance  company  had  no 
power  to  indorse  an  accommodation  note 
fur  a  third  party;  and  even  if  it  had,  the 
facts  gave  W..  as  its  president,  no  im- 
plied authority  to  sign  its  name  for  such 
purpose.  vEtna  Bank  "v.  Charter  Oak 
Life  tns.  Co.,  so  Conn,  167 

^:ii 
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limited*    The  qiiestions  arising^  are  complicated  by  the  doctrine  of 

nitra  riri*s,  but  certain  principles  have  become  well  settled.* 

Pi-f^nri'^  dealing  in  the  negotiable  securities  of  a  corporation  are 

ilu  with  notice  of  the  power  of  the  corporation  to  make 

iinties  as  conferred  by  its  charter.     If  a  power  granted  by 

the  charter  is  subject  to  a  condition  relating  either  to  the  form  in 

which  such  security  shall  be  made  in  order  to  be  valid,  or  relating 

to  some  preliminarv*  proceeding  extraneous  to  the  acts  of  the  cor- 

'      1  or  its  officers,  securities  issued  not  in  a  prescribed  form* 

•ui  the  preliminary'  proceeding  had,  are  subject  to  defences 

iji  tuti^equcnce  thereof,  even  in  the  hands  of  btma  fidt-  holders.'^ 

Rut  this  doctrine  does  not  refer  to  those  instances  in  which  the 
nghl  to  issue  such  sccuriticii  is  by  the  charter  conditioned  upon  the 
pcdormance  of  acts  by  the  corporation  or  its  officers,  relating  to 
the  management  of  the  affairs  of  the  corporation.  In  such  cases, 
ff  a  ik-Tson  deahng  with  the  corporation  finds  the  acts  to  be  within 
ifie  scape  of  its  powers  under  its  charter,  he  has  a  right  to  assume 
that  such  conditions  have  been  complied  with*^     The  doctrine 


1.  Wc4t  5l    Louis   Savmgs    Bank   v. 

*^hri*Atiee  County  Bank,   95   tJ.  S.  557; 

mem  Naif.  Bank  v.  Globe  WorJis, 

'|45ns    1^7;    Lafayeue  Savings    Bank 

5,  elc,  Co.,  a  Mo.  App.  39Q; 

etc.*  Baf>k  v\  Empire^  etc, 

■    Vt.  (N.  Y.)  51;  Culver  r. 

Ken.  -  Co.,  91  Pa>  St-  167, 

2  J  k  Water  Co,  r,  Dc  Kay. 
I  \m*  iK  Epk.  Cofp.  C*is,  670.  Farmers', 
rtr_  Biifik  T.  Botchers',  «lc,.  Bank.  16 
S\  Y-  129.  Sre  also  Davts  ik  Old  Colony 
R,  Co.,  nt  Muss.  3^S;  Hoyt  ;>.  Thoinp- 
^m,  H}  ^j.  V  207;  Alexander  %\  Cauld- 
•ell,  SjN   Y.  4^0, 

3  In  F.^rmcf^^  etc.,  Biink  r.  Btilchcrs', 

,  16  N.  V.  129.  the  court  ob- 

\    cftiJEcJi    who   deals   dtreciiy 

iitiVi,    or   who    lakes    its 

r.   is  presumed  to  know 

'  orpor:vie  powers.      But 

f   h  upon  its  face  in  all 

■  <>    «iS    the    corpt^raiion    ha^ 

.»   tssu^,  a.Tiil   tts   only  defect 

iome  extrinsic  fact,  sucii  as 

r.  Of  object  for  which  il  was 

iild  ihiU  the  person  takmg  the 

inc^ulie  iLS  to  such  extraneous 

exisicnccof  wbkh  he  is  in  no 

11  obvkuiijly    confljci 

of  I  lie  law  in  regjird 

.  ,  ,.^.,:         Bank  of  Geneset 

\    13    N.    W   309;    Safiford   t, 

i   mn  (N    Y.)/442;    Lafayette 

. .  St.  Louis,  etc*  Co+,  2  Mo.  A  pp. 

'I  f-  rporaiion  cannot  defend  sncccss- 
Hl\v  u  >ult    bv  an    inn>>cent   holder  for 


vaJuie  of  a  note  of  the  corporation  reguUr 
on  Its  face  on  ihe  groutid  that  It  w&s  is- 
sued for  an  ilk  gal  purpose,  as  to  bu> 
stock  of  anoibcT  corporation  conirary  to 
its  charter.  Ihe  stock  hatrfngf  been  dt* 
Itvered.  Wright  t\  J*ipe  Line  Co.»  toi 
Pa.  Si,  204:  5.  c,  47  Am.  Rep.  701: 
Ridgway  r',  Farmers*  Bank,  12  S  &  R 
(Pa.)  256;  Philadelphia,  etc..  R,  Co.  r 
Lewis,  33  Pa.  St.  33.  See  also  Stone v  r. 
American  Life  Tns.  Co.,  11  Paige  (N,  Y.), 
65s:  Met  ban  less'  Banking  Assoc-  v.  New 
York,  etc,  Co-,  35  N\  Y,  505, 

Where  a  mtning  company  had  pnwer 
to  borrow  money  for  the  purpose  of  the 
corporation,  and  to  invest  Itf  president 
and  secretary  with  authority  to  negotiate 
loans,  to  execute  notes,  and  10  sign 
checks  drawn  agains^t  its  bank  account. 
the  existence  of  auihtmty  in  such  officers, 
where  they  have  drawn  checks  making  an 
o\"erdraft,  should  be  presumed.  Mahoney 
Mining  Co.  v.  Angto-Caiifornian  Bank« 
104  U.  S.  ig2. 

An  officer  of  a  corporation  tnay,  by  the 
conduct  of  its  directors  or  mflnagers,  be 
invented  with  capacity  10  bind  the  com- 
pany by  acts  beyond  those  po  iters  inher- 
ent in  his  office.  Thus,  when  in  the 
usual  course  of  the  business  an  officer 
has  been  allowed  to  matlage  lis  affairs, 
his  authority  may  be  implied  from  the 
manner  m  which  he  ha.^  been  permitted 
to  tronf^act  stich  business,  In  such  cases 
the  officer*?  nuihnnty  does  not  depend  so 
much  on  his  title,  or  on  the  theoreticai 
nature  of  his  office  as  on  the  duties  he  is 
in  the  habit  *"t  pertorming.    B.  was  presi- 
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which  invalidates  securities  of  a  corporation  within  its  apparent 
powers,  but  improperly,  and  therefore  illegally,  issued,  for  want  of 
acts  to  be  done  by  the  corporation  or  its  officers  in  the  manage- 
ment of  its  internal  affairs,  applies  only  in  favor  of  bona  fide  holders 
for  value.  A  person  who  takes  such  a  security  with  knowledge 
that  the  conditions  on  which  alone  the  security  was  authorized  were 
not  fulfilled,  is  not  protected,  and  in  his  hands  the  security  is  in- 
valid, though  the  imperfection  is  in  some  matter  relating  to  the  in- 
ternal affairs  of  the  corporation  which  would  be  unavailable  against 
a  imtui  fide  holder  of  the  same  security.^ 

3.  Ratification,  Acquiescence,  Laches,  etc. — There  are  also  many  in- 
stances of  the  liability  of  corporations  upon  negotiable  instruments 
arising  from  an  application  of  the  doctrines  of  ratification,  acquies- 
cence, iaches,  etc.,  examples  of  which  may  be  found  in  the  notes/^ 


tlent  of  the  City  Bank,  and  treasurer  of  a 
savmgs^bank.  As  treasurer  of  the  savings- 
bank  he  was  the  custodian  of  certain 
coupon  bonds  payable  to  bearer,  and  ne- 
gotiable securities,  the  property  of  the 
Eiavin«£S-bank.  The  City  Bank  was  a  debt- 
or to  ihe  First  National  Bank,  and  trans- 
mitted to  it  three  notes — one  purporting 
lo  be  TTiaLle  by  J.,  another  by  P.,  and  the 
third  by  the  savings-bank.  Accompany- 
ing  these  notes,  and  mentioned  in  them 
as  collateral  security,  were  a  number  of 
the  bonds  belonging  to  the  savings-bank. 
The  J.  note  was  discounted  to  the  credit 
of  the  City  Bank;  the  other  notes  were 
credited  to  the  City  Bank  on  its  indebt- 
edness. These  notes  had  apparently  been 
held  by  the  City  Bank  as  business  paper 
reccEVed  nnder  discount,  and  as  such  the 
First  National  Bank  accepted  them 
in  good  faith.  The  J.  and  P.  notes  were 
forgeries:  the  savings-bank  note  was 
made  without  authority,  by  the  treasurer, 
B.,  who,  ftlso  without  authority,  used  the 
bonds,  the  savings-bank  deriving  no 
benefii  from  the  transactions.  In  trover 
brought  by  the  savings-bank  against  the 
First  National  Bank  to  recover  the  bonds, 
hiid^  that,  the  bonds  being  negotiable  se- 
curities, title  to  them  passed  to  the  First 
National  Bank  by  the  delivery  of  them 
by  the  City  Bank,  in  whose  possession 
and  apparent  ownership  they  were;  and 
that  their  negotiable  quality  was  not 
impaired  by  the  fact  that  the  J.  note  and 
P.  note  were  forgeries,  and  that  the 
saving!i-bank  note  was  made  without 
authority. 

In  addition  to  the  above  transaction, 
B,,  as  treasurer  of  the  savings-bank,  ob- 
tained the  discount  by  the  First  National 
Bank  of  two  notes  of  the  savings  bank 
sicfned  by  him  as  treasurer.  Accompany- 
ing these  notes,  and  as  collateral  security, 


were  certain  other  negotiable  coupon 
bonds  payable  to  bearer,  belonging  to 
the  savings-bank.  In  trover  for  the  last- 
mentioned  bonds,  held,  (i)  that  the  First 
National  Bank,  having  dealt  in  this 
matter  with  an  oflBcer  of  the  savings  bank, 
^hose  duties,  as  defined  by  the  charier 
and  by  common  usage,  were  the  duties  of 
a  special  agent,  assumed  the  risk  of  the 
authority  of  the  officer  to  contract  the 
loan  and  pledge  the  securities  in  payment; 
and  (2)  that  an  instruction  to  the  jury 
that  B.,  as  trea^surer,  had  no  power, 
virtute  officii^  to  borrow  money  for  the 
savings-bank,  and  give  its  notes  or  pledge 
its  securities  in  payment,  but  that  if  B. 
was  held  out  by  the  managers,  in  the 
general  course  of  the  business,  as  being 
its  agent,  with  such  authority,  his  acts  as 
such  agent  would  be  binding  upon  the 
company,  was  correct.  Fifth  Ward 
Savings  Bank  v.  First  National  Bank 
(N.  J.),  7  Atlantic  Rep.  318. 

1.  Hackensack,  etc.,  Water  Co.  :. 
De  Kay.  i  Am.  &  Eng.  Corp.  Cas.  670. 

The  releasing,  without  consideration,  a 
maker  of  a  note  from  his  indebtedness 
thereon  to  a  corporation,  is  not  an  implied 
power  of  the  secretary  and  treasurer. 
Nor  can  the  maker  defend  on  the  ground 
that  he  gave  the  note  by  agreement  with 
the  secretary  and  treasurer  that  he  would 
not  be  called  upon  to  pay  it.  without  proof 
of  power  in  the  secretary  and  treasurer  to 
make  such  agreement,  the  note  having 
been  given  in  renewal  of  a  former  note  on 
which  he  was  liable.  The  company  in 
retaining  the  benefits  of  the  officer's  act 
obtains  nothing  to  which  it  was  not  en- 
titled. Moshannon  Land  and  Lumber 
Co.  V,  Sloan    7  Atl.  Rep.  (Pa.)  I02. 

2.  When  directors  authorize  and  direct 
sale  of  corporate  property  for  payment 
of  notes  executed  without  authority  In  the 
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1  Uaauthorized  Transfer  of  Negotiable  Securities. —  Under  a   mle 

tiu!  a  tfan^ifcr  of  title  tc*  propL-rty  by  or  to  iv  coq^omtion  will  not 

K..  .^...*,.fj  2LS  void  merely  because  ihv:  tran^iaction  involved  an  uii- 

d  exercise  of  corporate  power  on  the  part  of  tiic  company, 

that  the  vafklity  of  a  transfer  of  negotiable  paper  by  or 

oratit>ii  cannot  be  su€Ces^fully  assailed  upon  this  ground, 

lers  may  restrain  any  attempt  to  use  the  funds  or  pledge 

ir  of  a  corporal  ion  by  the  use  of  negotiable  securities  not 

ritliin  the  legitimate  scope  of  the  charter** 


by  the    prpsideot  ami 

irifies  the  notes*     Reich- 

tammercuil  Ifotcl  Co.,  to6  Itl. 

JifJtlks   of    ihc 

:!^   indtviduaUy 

f  ion,  and  madt 

■  E  the  note  car 

.a«^Uy  4cmcd  by  the  company, 

,    Lainahaii,   lOl    U.  S,  347* 

nd    rtioftjgage   of    a   Cfimpaiiy 

sJ  upf*n  the  ground  that  the 

the     money    were  -also    ihc 

I     ihc    ctjfnpany,    where    the 

'  con  I  rait  t  were  sanctionciJ  by 

■  Idtr*.  Omaha  Hotel  Co.  v, 
!  L  S,  13, 

WivtJc  thrir   negti!  labic  sertirities  had 
l*e*»n  pbced  en  salo   in  thf  comftiuniiy^ 

■  4  Uv  the  resolution  and  rote, 
tiliL  ft^nfidrnti?  itnd  hiid  cir- 
I'f'i'   an  etlnn  on  the  part  cif 

(he  '  lt«    restrain    theiii,    and 

t'-t  n    I  led   their   money  on  llie 

ttHc  i\it^  iiflafded,  ihe  corpofation 

k«-Jil  liahte,     Ziihriskic  r.  Cleveland, 

♦     ,^  C.  R.  Cn  .  23  Hiiw,  (U,  S)  381, 

rhc  luihoritv  of  ibe  officcts  r»f  a  cor- 

'  "•  "  '       - '-  ■  -  -r^.    'V  iioie  may 

:ce  of  the 

^       -n  by  h  of, 

its  uccrediteti    otbcers  in    the 

rsr  of  iis  aiithorUed  bustfiess, 

H-iii,  :•,  Korth  Missomi  Coal» 

corporation  was  author 

V  ance*  on  properly  sioreU 

,. evident  assumed  to  bind  it 

ng  a   note  for  one  per  cent* 

.  uunt  the  corporation  received. 

iMiur&einetit  was  based  on  tobacco 
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A  bank  distrntmfcd  a  note 
c  order  it  wi<s 
t  it  indors^ed  a^ 
:ion  hiid  recog* 
IS  iis  valid,  and 
1    il^tvei']     hy    the 


corpora  Lion  },jeneral  power  to  manage  it** 
business,  //M/»  that  the  corporation 
coil  id  not  dispute  Its  ItabHiiy  on  the 
indorsement.  Park  Bank  v.  German* 
Att>encan  Myt,  W^rrhuusing,  etc*  Co  , 
^3  N,  Y.  Super.  Ci  •\ii'7 
*   Thc^--       ■  ^         ■' 

who  tt'ii- 

Cte.,    prtr^L  ;.. ;   .......   ..L  ..,,.^,;.^    ,    .    ,i    lO 

a  bank  lor  payment.  Hy  nsbi4«ki?  %\w 
bank  overpaid  hiin.  //M/.  that  the  tnr. 
poraiion  was  liable  for  ihe  amount  of  the 
over- payment*  withoui  rcijard  to  whrthcf 
the  mana>ief  **ccounied  to  the  corpuraikm 
for  nie  amount,  Kans^a^  Lurni>er  Co,  i^ 
Centra!  Hank.  34  Kan,  635 

A  secretary  ^>i  a  corporation  can  not ,  in 
the  absence  of  special  authority,  bind  ihe 
corporation  by  a  "due  bill**  Riven  a 
sCtickholder  in  cunsideration  of  his  Silr* 
render  of  his  slock.  Gregory  v^  Lamb. 
16  Neb,  205. 

An  acceptance  of  a  bill  by  a  corporatkio 
binds  it.  although  the  bill  was  drawn 
on  an  officer  of  the  corporalion,  Louis- 
vrlic,  Evans ville,  eic,  R*  Co.  v*  Caldwell, 
9S  Ind.  245, 

A  railroad  corporation  ^liould  be  deem- 
ed to  have  ratified  a  settlement  made  hf 
its  directors  by  giving  notes,  where  for 
ten  years  its  liability  on  the  notes  was 
not  qtJc-Stioned,  where  it  paid  interest  on 
them,  and  accepted  reports  in  which  they 
were  referred  to  as  outstanding  obtiga- 
tiong.  Kelley  r.  Newbury  port  &  Ames- 
bury  Horse  R,  Co.^  141  Mass.  496. 

1.  Morawetz  Corp.  (2d  Ed,)  ^  275; 
CcntraU  etc*,  R,  Co.  2>,  Collins,  40  Ga* 
5S2;  Hoole  V.  Great  WesL  R.  Co,,  L.  R. 
3  Cb.  App.  262;  White  tr.  Carmarihcn, 
etc,.  R.  Co.,  I  H;  &  M.  786. 

In  Hnole  i\  Railroad  Co,,  L.  R.  3  Ch- 
App.  262,  a  company  having  power  lo 
raise  additior^al  capital  by  the  issue  o! 
shares,  and  to  allot  to  ihem  a  preferential 
dividend,  a  general  meeting  sanctiotied 
<<uch  issue,  although  the  revenue  which 
warranted  a  dividend  had  been  diverted 
to  pay  pressini^  charges  against  the 
ciipilal  of  (he  Cfirpfjraimn ;  jnd  it  wai 
'^f> 
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H.  POWEBS  AB  TO  Eeal  ESTATE.— 1.  Power  to  Acquire  Eeal  Eitate. 
— The  power  of  corporations  to  hold  real  estate  b  regulated  by 
general  statutes,  and  in  the  grant  of  special  charters  in  many  of  thi^ 
States,  A  corporation  has  no  rights  of  property  except  such  as  are 
derived  from  its  charter.  It  holds  such  property  only  for  the  pur- 
pose for  which  it  was  created-  Its  rights  are  meaiiured  by  its 
charter,  and  not  by  the  common  law,*  Unless  restrained  by  law, 
and  except  as  so  restrained^  the  implied  powder  of  corporations  to 
acquire,  hokU  and  dispose  of  real  estate  is  undoubted.^  A  raiU 
road  corporation  authorized  to  buy  land  for  the  purpose  of  pro- 
curing stone  and  other  material  necessary  for  the  construction  of 
the  road  has  power  to  buy  land  for  the  purpose  of  getting  cross* 
ties  and  fire-wood,^  A  corporation  chartered  to  accumulate  a 
fund  to  be  loaned  on  real-estate  security  or  divided  among  its 
members,  can  loan  money  to  its  members  and  take  deeds  of  trust 
on  realty  as  security,  and  sell  or  assign  such  contracts  of  loan,** 
Although  the  existence  of  a  corporation  may  be  limited  by  its 
charter,  yet  it  is  capable  of  holding  real  estate  in  fee.^     Words  of 


voied  that  ihe  shareholders  should  each 
rtcrive  additional  sharrs  equal  in  par 
value  lo  ihe  amount  of  the  dividend  he 
would  have  been  entitled  lo  but  /or  said 
diversioq  of  income  lo  tzapita.).  The 
shares  thus  to  be  issued  would  be  salable 
only  at  a  large  discount.  H^hi,  that  a 
shareholder  might  maintain  a  bill  lo 
restrain  the  corporaiioEi  from  this  course. 

The  language  of  McCay,  J,,  in  Central 
R.  Co.  t'.  Colli  lis,  40  Ga.  582,  in  which 
case  the  iubjecL  of  the  transaction  was 
stock  in  a  rival  road,  is  appropriate:  *'  Hy 
becoming  a  sttsckholder  he  has  contracted 
that  a  majority  of  the  stockholders  shall 
manage  the  altairs  of  the  company  within 
its  proper  sphere  as  a  corporation^  but  no 
further;  and  any  attempt  to  use  the  funds 
or  piedBc  the  credit  of  the  company  not 
within  the  legitimate  scope  of  the  charter, 
is  a  viokiion  of  the  contract  which  the 
stockholders  have  made  with  each  other, 
and  of  the  rights —the  coniraci  rights—^ 
of  any  stockholder  who  chooses  to  say, 
'  t  am  not  willing*  U  may  be  that  it  will 
be  to  his  advantage,  but  he  may  not  think 
so,  and  he  has  a  legal  right  to  insist  upon 
it  that  the  company  ^hall  keep  within  ihc 
powers  granted  to  it  by  its  charter," 

It  is  not  a  sufficient  reply  to  the  hill, 
that  the  plaintiff  is  not  in  good  faith 
seekinsfthe  interest}^  of  the  company,  but 
is  acting  in  the  interests  of  a  rival  road. 
Each  stockholder  has  a  nght  to  stand 
upon  his  contract,  as  provided  by  the 
charter.  Central  R,  v.  Collins,  40  Ga. 
582. 

In  White  7'.  Carmarthen,  etc.,  R.  Co,, 
I  Hem,  &,  M,  (Eng;  Chancery),  7S6,  in 


18G3,  Vice-Chancel  lor  Wood  was  of 
opinion  that  the  suit  by  the  shareholder 
must  be  in  form  on  behalf  of  all  the  share- 
holders, though  it  may  be  sustained  not- 
withstanding  their  opposition.  But  in 
Moole  -',  Gu  Western  R,  Co,  (1S67).  L.  R. 
3Ch.  A  pp.  252,  Lord  Cairns.  In  the  court 
of  appeals,  was  strongly  of  opinion  that 
the  member  may  maintain  a  bill  in  his 
own  name,  without  suing  on  behalf  of 
other  persons  as  well  as  himself,  to  re- 
strain  the  corporation  from  an  act  uiirft 
T-iiYs;  and  Sir  John  Rolt.  L.  J.,  concurred 
with  him  in  this;  but  they  did  not  ftnd  it 
neces?^ary  to  decide  the  point. 

1.  Perrine  r.  Ches.  &  DeL  Carta]  Co.. 
9  How,  (U.  S.)  172. 

The  power  of  a  corporation  to  agree 
with  the  owner  lor  the  purchase  of  lands 
includes  the  power  to  determine  the 
price  by  a  reference.  Alexandria  Canal 
Co.  <•.  Swann,  5  How.  {[].  SJ  83. 

2k  2  Kent's  CoiDm  ;  Moraivetz  Corp. 
(3d  Ed  )  ^  327;  Callaway,  etc.,  Co.  r . 
Clark,  32  Mo.  305;  Auerbach  v.  Le  Sheur 
Mill  Co,,  2^  Minn.  391;  Ossipee.  etc,  Co. 
t'.  Canney,  54  K.  H.  295:  Moss  1. 
Averell,  10  N,  Y.  449;  Asheville  Division, 
etc.,  T'.  Aston,  92  N.  Ca'.  578;  Page  r. 
Hcineberjj,  40  Vt.  8t;  State  t.  Madison. 
7  Wis.  fjSS,  See  also  Hay  ward  i'.  David 
son,  41  Ind.  212,  XV here  the  court  makes 
a  classification  of  corporations  with  refer 
ence  to  their  power  to  take  and  hold 
real  estate. 

3.  Mallett  t.\  Simpson,  g4   N*  Car.   37. 

4,  Detweiler  v.  Breckcnkamp^  S3  Mo. 
45. 

Jl   In  Asheville  Division,  etc.,  v.  Asioa, 


330 


ftwtn  M  to  Bfi&l  £ftUl«. 


CO  I^ POM  A  TIONS. 


Power  to  Acquire. 


siicccshion  arc  not  nccL'ssary  to  convey  a  fee-aiinple  to  corpora- 
tions aggregate.'  The  same  evidence  available  to  prdve  owner- 
dijp  <jf  a  natural  person  in  property  may  be  used  to  establish  the 
titfe  of  a  corporation,/*  A  corporation' may  become  liable  to  a 
•iuit  for  use  and  occupation  of  land,*  It  may  also  hold  as  tenant 
in  common  with  a  natural  pcr^^on;*  Hut  cannot  take  an  estate  in 
joini  tenancy  if  survivorship  be  an  incident  thereto,* 

The  power  of  a  corporation  to  hold  real  estate  is  carefully  re- 
striclcd  by  the  terms  of  its  charter.  It  has  frequently  been  held 
th;it  a  railroad  comjiany  cannot  acquire  land  by  exercising  the 
n^lM  of  eminent  dumain  for  speculation  or  sale  or  to  prevent  corn- 
it  ion  ;•*  nor  can  a  corporation  take  a  lease  of  property  not  re- 
vd  for  its  chartered  purposes,  and  of  no  substantial  use  thereto, 
with  the  intention  of   harassing  another  party  by  its  use.^      A 


"    "       57'^,  il  wiLS  held  Uiai  af though 

!Cc  of  a  Ctirporaiinr)  be  limited 

111  number  of  year?,  yet  il  is 

!  (loliJing  fjstaits  in  fee.     "The 

^ '11  will  tease  iq  exist,  as  such, 

u  itic  expiration  oi  its  prescribed  limit 

*"•(  l;fe.  iititl  it  iTiJ*y  sooner  by  a  tnrfeiuire 

-  pfivileges  rtiforccd  by  the  State^as 

ic  of  an  individual  mtj3t  terminate 

M  future,  but  each  is  capa- 

1  estate  beyond  this  duta* 

— ,   M    ,i,.j   r^pcrative   words  of  ihe 

conveyance  are  sufficieni  to  pass  It." 

In  pAgc  7\  Heinebeig,  40  Vt.  Si,  the 

foun  observed:    "  Al  cnmmoft  law  cor- 

pfir.t!:rni«i  Kcoerally  have  the   It'gal  ca- 

,ike  title  i«  fee  to  real  property^ 

JiC  tases  hoFding:  that  it  is  inct* 

.  r .  r  V  c  f  y  ro  t  po  r?»t  i  o  rK   1'  h  is  h a  s  bt  e  n 

and   well   *ieitled,   unless  in  a  case 

:«  rorporiition  purchases  and  uiv 

!4j  hold  real  property  for  pur- 

■  lly  ou(sir1e  and  loieign  to  the 

I  oi   lis  creating.     In  siith  a  con- 

nty  it  may  l*e  that  a  stockholder, 

'diTigs  instituted  for 

I    control  the  acts  of 

respect,  and  as  the 

riKhts   as   a   stock- 

^  lit.    But  hoivever  ihat 

TiAy  t»»  the  capiiciiy  to  take  a  f^rant  in 

W  rx^s-\9    und   in    England    is   only  re- 

sTatnies   of   mortmain/*' 

I  i\  New  York*  etc.,  R, 

.1  y    \     12!;  People  *>.  Mauran,   ^ 

(N\  V  \  3R1};  Rives  '\    Dudley,   3 

4  tM*  CatJ  Et|,  126. 

^  I,  Wtlri*x    r.    Wheeler;  47  N,   II  488; 
Over»«rr  of    Foor    v.    Sears,    22   Pick. 
^1 1«;  Union  Canal  Co.  t\  Young-j 
;trT,  (Pa,)  42§* 

St.  Clair  County  Turnpike  Co,  r\ 

IS,   ^j   IT    S.   63,   it  wji!5  held  that  a 

f^.^ii  to  a  eorporatfon  aggregate^  liitiiied 


a^  lo  the  duration  of  iisi  existence,  wiih^ 
fiut  words  of  perpetuity  being  annexed 
to  the  grant »  only  creates  iiti  estate  for 
the  Irfe  of  the  corporation.  See  the  re- 
marks upon  this  decision  in  MofawetnH 
^m  Corp,  (ad  Ed.)  %  330. 

2.  Lowe  IK  Stale,  4G  Ind.  305, 

3.  If  a  railroad  corporation  occupies 
land  after  tts  agent  has  been  notified  by 
the  owner  that  reni  will  t/e  charged,  it  is 
liabte  to  assttmpiti  for  use  and  occupii- 
tion.  Illinois  Central  R.  Qq.  v.  Thomp- 
son, T16  lU,  159. 

4.  Estell  tu  University  of  the  South, 
12  Lea  (Tenn.)»  476. 

5.  Telfair  t\  Howe,  3  Rich.  Eq.  (S. 
Car)  ,:35. 

8  In  Renssclaerp etc. ,  R.  Co,  r  Daviss, 
43  N.  V,  137^  a  railroad  company's  ac 
qutsltiuti  of  land  hy  eminent  ilomain  was 
held  unauthorised  where  it  was  attempied 
to  be  exerc^sed  for  speculation  or  sale,  or 
to  prevent  interference  by  compeiinj;  Hnes 
or  methods  of  transportation,  or  in  aid 
of  collateral  enterprises  reniotely  con- 
nected \Tiih  the  mining  or  Qpcrating  of 
the  road,  although  they  may  mcrease  its 
revenue  and  business*  See  also  EldiidKe 
'i\  Smith,  34  V't.  484;  Nash  vide,  etc  .  R. 
Co.  r^  Cowardin>  J I  Humph.  {Tennj 
348;  Hamikon  i\  Annapolis,  etc  R, 
Co..  I  Md,  553;  Stale  t\  Mansfield,  23 
N,  J.  Low,  540;  Pacific,  etc,  R.  Co,  7.\ 
Seely,  45  Mo,  212. 

In  Morgan  ti,  Donovan.  53  Ala.  241, 
it  was  held  that  property  boughi  of  an 
opposition  steamship  line  by  a  railroad, 
not  with  a  view  of  employing  it  in  con- 
nection with  the  business  of  Ihe  road, 
but  to  withdraw  it  from  business,  there-  - 
by  promoting  compeiition,  wns  not  au- 
thorised by  the  charter. 

7*  In  Cecum  Co.  r.  Sprague  Mfg> 
Co.,   34  Conu^   529,   it  was  held   that  a 
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N 


<:orpo ration  cannot  purchase  an  equitable  estate  any  more  ihan  a 
kgal  estate  in  land  for  an  unauthorized  purpose.*  A  national 
bank  \s  not  authorized  under  United  States  statutes  to  take  real- 
estate  security  for  money  loaned/^*  The  right  of  corporations  or 
associations  for  religious  or  charitable  purposes  to  hold  real-i^state 
in  any  territory  of  the  United  States  is  limited  by  United  States 
statute.^ 

2,  Statutes  Eegulating  Power  to  Hold  Keal  Estate.— In  England. 
the  statutes  of  mortmain  rendered  corporations  incapable  of  pur- 
chasing lands..  The  earlier  statutes  were  levelled  at  the  religioi]^ 
houses^  but  it  was  later  provided  that  civil  or  lay  corporations 
were  equally  within  the  mischief  and  the  prohibition,  and  lands 
conveyed  to  any  third  person  for  the  use  of  the  corporation  were 
made  liable  to  forfeiture  in  like  manner  as  if  coiiveyed  directly  in 
mortmain.'*  These  statutes  have  not  been  re-enacted  in  the 
United  States  or  generally  assumed  to  be  in  force.^      Statutes  of 


corporation  chartered  for  a  specific  pur- 
pose has  no  power  to  take  a  lease  of 
jiroperty  tioL  needed  for  that  purpose,  or 
ijf  no  substantial  use  for  it.  with  the  in- 
icniion  anfj  for  the  purpose  of  harassing 
another  party  by  the  use,  under  the 
fitrms  of  law,  of  the  supposed  rights  thus 
ot>tained. 

Ji.  In  Coleman  v.  San  Rafael  Turn- 
pike R.  Co.,  49  Cal.  517.  it  was  heLd  that 
a  corporation  could  not  hold  by  means 
tif  another  name  land  which  it  could  not 
bitld  in  its  own  name,  nor  could  it  take  a 
licTieficial  interest  in  such  land.  It  would 
have  ito  more  right  to  purchase  an  equi- 
tubLe  estate  in  land  for  an  unauthorized 
l>Lirpos<;.  than  to  purchase  a  legal  estate 
under  similar  circumstances. 

%.  In  Miitthews  v.  Skinker,  62  Mo. 
3^tj.  ii  was  held  under  the  provis- 
ions of  Lhe  National  Banking  Act  that 
a  Tiation^iJ  bank  was  not  authorized  to 
tiike  rent-estate  security  for  money  loaned. 
Crocker  r.  Whitney,  71  N.  Y.  161.  Com- 
fart  Spafford  v.  Bank,  37  Iowa,  181. 

In  Fowie  v.  Scully,  72  Pa.  St.  486, 
it  was  held  that  such  a  bank  might  take 
rtai-estate  security  for  a  prior  loan,  if 
done  in  good  faith.  See  also  Woods  v. 
People's  Hank.  83  Pa.  St.  57. 

Oiher  banks  than  national  banks,  un- 
less resirained  by  their  charters,  have 
power  to  sf?cure  themselves  against  an- 
licipaied  liabilities,  as  well  as  those  ex- 
Tsiing  at  the  time,  by  taking  a  mortgage. 
Hank  of  United  States  v.  Dandridge,  12 
WbeaL  (U.  S.)  64;  Crocker  v.  Whitney, 
71  N.  Y.  i6i. 

3.  United  States  Rev.  Stats.,  §  1890, 
provides:  Xo  corporation  or  association 
ft>r  religions  or  charitable  purposes  can 


acquire  or  hold  real  estate  m  any  Terri- 
tory of  the  United  States  of  j^rcater 
value  than  fifty  tbougand  dollars,  under 
penalty  of  forfeiture^  and  escheat  to  the 
United  States, 

A  corporation,  after  accepting  a  deed 
of  land  purchased  by  one  oi  its  officers, 
cannot  dispute  the  officer's  ^luihority  to 
agree  to  pay  a  price  additional  to  thai 
recited  as  the  consideration  in  the  t'eed* 
Kickland  v.  Menasha  Wooden- Ware  Co. 
(Wis.)  31  No.  West  R.  471. 

A  and  B,  as  otTiccrs  of  a  coi'poration , 
bought  a  tract  of  land  for  the  ^oipor^tion 
without  authority  Jrom  the  directors.  The 
title  was  made  to  B,  who  executed 
several  mortgages  on  it  to  A^  to  secure 
him  in  advances  of  money  he  had  already 
made  to  the  corporation,  and  afterwards 
made  for  it.  A  transferred  the  mortgages 
to  a  third  person  for  value,  B  subse- 
quently conveyed  the  land  to  the  corpora- 
tion. Held,  the  transferee,  h*vin|f  paid 
full  value,  acquired  good  title  to  the  mort- 
gages; and  thecnrporatjon  having  passed 
into  the  hands  of  a  receiver,  who  sold 
the  land,  the  transferee  of  the  mortgages 
was  entitled  to  be  first  paid,  before  otJier 
creditors,  out  of  the  fund  realized  from 
the  sale  of  the  latid,  Miiroy  v.  Eageit 
30  Fed.  544. 

A  deed  of  land  by  a  corporation,  to  be 
valid,  must,  under  Wis.  R.  S.  §  2216.  be 
signed  by  its  president  or  other  author- 
ized officer,  sealed  with  its  seal,  and 
countersigned  bv  its  secretary  or  clerk. 
Galloway  v.  Hamilton,  68  Wis.  &5i(iB87l 

4.  2  Kent's  Comm. 

5.  I  Kyd  on  Corp.  7S-104;  2  Kent's 
Comm.  282;  Odell  i\  Odell,  10  Allen 
(Mass.),     i;    Perin    ?.    Carey,    24    How. 
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ini>rtmain  arc.  howcvt-T,  held  to  be  in  force  in  PcHNsylvanhi,  tftit 
c^nly  M>  fiir  as  they  prohibit  dedicaUcm  nf  property  to  superstitious 
uses  and  grants  to  corporations  wtihout  a  statutory  license** 

In  niv=iHy  of  \\w  Slate^t  **tatutcs  prohibit  or  limit  foreign  corpora- 
*    -         rj  accpiiring  real  estate.     Under  thc!«e  or  similar  statutes, 
LUfporation  is  incompetent  tn  take  title  to  real  estate,  a 
jc  tf»  it  IS  not  void,  but  only  voidable:  the  sovereign  alone 
it.     It   is  vahd  until  assailed  in  a  direct  proceeding  insti- 
tuted ii»r  that  purpose/^     This  principle  han  been  applied  to  heirs 


i?J,  V.)4t>«,  Potter  ;.  Thornion.  7  R.  ^ 
^jj;  K»ge  :    l^eint'l«;rg.  40  Vt.  Bl. 
t  In  Rwtiyan  :^  Cf>stfr'»    Lessee,    14 

if  ihe  sui>f€ffi*  cr»un  of 

the  CASH  of  Leas  lire  r. 

I     313,  b  iluectly  iippli- 

The  qucstHJti   n^cn 

ii   was  a^j  lu  (lie  righl  of 

.  ikU  Kunb  Amentu  lo  piifchas*.% 

AEfff  coftv^y  ihr  lands    in  qnt'stion: 

tJislinclion  between 

and    Ihe  riglit    to 

*'  '  ni   to  be    very 

ices;  anii  that 

in  this  res-pect 

.  has  puvver  tr*  take 

.  »rd  that  Alihou^h 

■  Id   by  an  alien  niiiy  be 

[line    lifter  office    fout^d. 

T  Is  done  by  the  govern- 

m  \H  Dwn  taw**   tn  vest 

-df.    ii    remains    in    ihf 

convey  \<>  a  ptvrchaser, 

.  V  no  estate  which  is  nnt 

y  I  be  t  am  tnon  wealth*      Such 

4ttr  nf   PiKttxy/'rftnia^  It   must 

i>e/' 

fjc  abo?c  case  expressly 

'  r,    to    decide    how    far 

niuiti    were   in    force  in 

nt  based  its  decision  upon 

ihr  tJuctrmc  of    Leiisute    r-.   Htlkgiis.    7 

*<f'Tn    ^n,   :siifl   dpon   the  act  April  6, 

iind  obvious   policy  of 

Urcd    to    be.    that     al* 

ons,  either   In    that    or 

•  '    {n^t  distinciion    bcmg 

.  cct),  may  purchase  la^nds 

■.'-'   of   Pfnnsyhfmui,   yet 

-id  subject  to  be  divested 

^'  i«/ihc  commonwealth,  vvhich 

imted  by  the  common  wealth 

dcihaili^i  Church  v.  Remins^ton,  1 

^'    '    ■'-  C,  J.  Gibson  observed. 

'f   mcirtmain    have  been 

Slate  only  so  far  as  they 

ijcaiions  of  property  to  super- 

■*,  and  iirants   to   a  cor(>ora- 


lion  without  *.taiutory  licence."  Thh 
Slate meni  ol  ihe  law  jj?  repealed  by 
Woodwcird.  C.  J  ,  m  Miljcr  r.  Porter,  53 
Pa.  Sl  2(|2.    ^ 

To  the  Slime  cflfect  are  Griint  -'*  Henry 
Clay  Coid  Cu,,  ^o  Pa.  Sl  2181  Lea^ure 
t\  I'nH^fi  Mmu:il  Life  Jns,  Co,  ,*)!  Pa. 
St.  4i;i.  which  hold  that  ihe  validity  of 
such  conveyance?,  -ind  the  power  to  hold 
land  tn  excess  of  awful  liftntscan  only  be 
ijuestioned  by  ihe  Stale  in  direct  pn*- 
ceedinKS  for  ihai  purpose. 

In  Goundie  :.  Xotihatripton  Waii'r 
Co,.  7  Pa,  St.  233.  it  was  held  that  the 
common weaUh  iilone  can  object  to  *i 
*vant  of  capacity  in  a  rurporation  to  hold 
land  which  it  was  not  amhurizfd  by  its 
chiirter  to  purchflse. 

**  But  provisions  nf  a  simiiar  character 
hAVi'  beetT  enarted  by  many  of  the  St-Ues, 
iind  are  Tint  infrequently  contained  in 
spcctEd  charters  of  Licorporation/*  Mor*v 
wpti:  Corp.  (2d  Ed.)  ^  52S. 

2,  CorneU  7.  Colora<Jc>  Spriuj^s  Co., 
irwi  U,  S.  5%;  ione*^  f.  Habcrshanrj^  107 
LT.  S.  I7J. 

Ah  hough  a  corporation  ts  forhiddefi  by 
its  charier  to  hold  real  estate,  yet  a  deed 
of  land  to  it  is  vattd  until  vacated  by  a 
direct  proceeding  by  the  State  for  thai 
purpose*  Ma]len  r-,  Simpson^  94  N. 
Car.  37:  s*  c,  55  Am.  Rep   5^4, 

Under  /Vuttsyhftttia  statute,  1855. 
April  nd  {I  Punl  3&T>.  whkh  forbids  a 
foreign  corporation  to  "  acquire  and 
hold'*  real  esiale,  a  deed  of  conveyance 
of  land  to  &uch  a  rorporation  is  not  void* 
It  passes  the  title,  and  the  corporatioa 
may  hold  the  land  subject  to  the  conj- 
mon wealth's  right  of  escheat. 

The  commonwealth  alone  can  object 
to  the  legal  capacity  of  a  corporation  lo 
bold  real  estatt%  liickury  Farm  Oil  Co* 
7'.  Buffalo,  N.  V,  &  Pac*  R*  Co.,  3% 
Fed.  22, 

Ko  parly  except  the  Slate  can  objeci 
that  A  corporation  is  holding  real  estate 
in  excess  of  its  rights.  Alexander  ?* 
Tol lesion  Club.  iT*i  III.  65* 

Plaintiff  railr*jad  company  bought  cer- 
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i 


attempting  to  set  aside  a  devise  by  their  ancestor  to  a  corpora- 
tion ;*  to  a  grantor  who  has  received  full  value  for  the  property  \^ 
to  a  private  person  denying  the  capacity  of  a  corporation  de  facto 
to  hold  land  ;^  and  to  one  damaging  real  estate.^  A  foreign  cor- 
poration cannot  avoid  the  effect  of  such  a  statute  by  purchasing 
the  charter  of  a  mining  company,  vesting  the  title  to  lands  in  the 
corporate  name  thereof,  and  issuing  to  itself  the  stock  of  such 
mining  company.^ 


lain  lands  from  the  receiver  of  an  insol- 
vent railroad  company,  and  then  filed  a 
bill  to  quiet  its  title  to  the  lands.  Hehi^ 
ihat  right  to  question  its  right  to  hold 
oLher  lands  than  those  necessary  to  the 
maintenance  and  operation  of  its  road 
rests  with  the  State  alone.  Russell  v, 
Texas  &  P.  R.  Co.  (Tex.),  5  S.  W.  686. 

I.  A  corporation  of  one  State  not  for- 
bidden by  the  law  of  its  being,  may 
exercise  within  any  other  State  the  gen- 
eral powers  conferred  by  its  .own  charter, 
including  the  acquisition  of  real  estate, 
unless  it  is  prohibited  from  sou  doing 
either  in  the  direct  enactments  of  the 
latier  State' or  by  its  public  policy,  to  be 
deduced  from  the  general  course  of  legis- 
laiiofi  or  from  the  setUed  adjudications 
of  iis  highest  court.  Children  and  heirs 
at  law  of  a  citizen  of  Illinois  who  has 
conveyed  to  a  New  York  corporation 
real  estate  in  Illinois,  cannot,  in  an  ac- 
tion to  set  aside  ihe  conveyance  upon 
the  ground  that  it  was  against  the  public 
policy  of  Illinois,  raise  ihe  question  that 
ihe  grantee  corporation  has  acquired  a 
larger  quantity  of  real  estate  than  its 
charter  allowed.  That  question  does 
rf>t  concern  ihem  if  the  title  has  passed 
by  a  valid  conveyance  from  their  ances- 
tor. American  &  For.  Ch.  Union  r*. 
Yount,  loi  U.  S.  352. 

In  Jones  v.  Habersham,  107  U.  S. 
174.  JL  was  held  that  restrictions  imposed 
by  Ihe  charier  of  a  corporation  upon  the 
amrniiit  of  property  that  it  may  hold 
cannrit  be  taken  advantage  of  collaterally 
by  private  persons,  but  only  in  a  direct 
prcic^eding  by  the  Slate  which  created  it. 
Held  and  applied  in  a  case  where  heirs 
of  a  decedent  filed  a  bill  to  have  declared 
voiii  certain  devises  to  a  charitable  cor- 
poration, which,  it  was  averred,  would 
swell  the  amount  owned  by  the  corpora- 
lion  to  a  value  greater  than  the  charier 
authorized.  See  also  Runyan  v.  Coster, 
t4  Pet.  (U  S.)  122.  131 ;  Smith  v.  Sheelev, 
12  Wall.  (U.  S.)  358.  361:  Bogardus  v. 
Trinity  Church,  4  Sandf.  Ch.  (N.  Y.)  633, 
7^S;  De  Camp  r.  Dobbins,  29  N.  J.  Eq. 
-^iK  Davis  V.  Old  Colony  R.  Co..  131 
Mass.  258,  273. 


2.  Myers  v.  Croft,  13  Wall.  (U.  S,).29i, 

3.  A  corporation  iic  ftuta^  ai  least 
w^here  there  is  a  law  ut^der  which  a  cor 
poration  may  be  formed  for  such  purposes, 
is  capable  of  taking  and  holding  property 
as  grantee,  and  conveyances  to  it  wilt  be 
valid  as  to  all  the  world,  except  the 
Stale,  in  direct  proceedings  to  inquire 
into  its  right  to  exercise  corporate  fran- 
chises. In  an  action  brought  by  it  to 
recover  such  properly,  no  private  person 
will  be  allowed  to  attack  collaterally  the 
regularity  of  the  organization.  East 
Norway  Lake  N.  E,  Lutheran  Church  r. 
Froislie  (Minnn),  35  N.  W.  260. 

4.  One  damaging  real  estate  held  by  a 
corporation  cannot  avoid  responsibility 
by  showing  that  the  corporation  was  nt^t 
permitted  by  its  charter  to  acquire  title  to 
the  property,  or  that  it  acquired  k  for 
purposes  unauthorized  by  law.  Farmers' 
Loan  &  Trust  Co.  7'.  Green  Bay  &  Minn. 
R.  Co..  II  Biss.  (C,  C.)  334. 

Under  the  AV74'  IVr.^  statute,  insurance 
companies  acquiring  real  estate  by  fore- 
closure must  sell  the  same  within  five 
years,  unless  the  superintendent  of  the 
insurance  depart rnent  shall  certify  that 
the  interests  of  the  company  will  suffer 
by  a  forced  sale,  /AVi/.  as  the  statute 
did  not  assume  to  ciives:  title  because  of 
a  failure  to  comply  ^vith  the  law,  a  com 
pany  after  five  years  could  convey  *in 
estate  thus  acquired,  although  ihe  cer- 
tificate had  not  been  obtained..  Home 
Ins.  Co.  V.  Head,  30  Hun  (N.  Y.),  405. 

6.  It  is  not  possible  for  a  foreign  cor- 
poration, by  any  "device  whaisoever, " 
to  acquire  or  liold  real  estate  in  Pi-nusyl- 
7'ania  without  especial  authority  so  to  do. 

Under  Penu syhfttttin  Ati,  April  2,  1S55, 
prohibiting  any  corporation,  not  incor- 
porated under  the  laws  of  the  State,  from 
holding  real  estate  within  the  conimon- 
wealth.  **  directly  in  the  corporate  nam^, 
or  by  or  through  any  trustee  itr  vther  de 
vice  whatsoever/'  unless  specially  au- 
thorized by  law,  a  foreign  corporatinn 
cannot,  by  purchasing  the  charier  of  a 
mining  company,  vesting  the  title  tu 
lands  in  ihe  corporate  name  thereoJ,  ami 
procuring  the  issue  to  itself  of  the  stork 
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3  Btvisei  to  Corporations.— 1  n  Enghmi,  corporation?^  were  ex. 
ccptcil  oat  of  the  Sl.it tite.^  of  VVill^,  and  could  not  take  real 
property  by  devise ;  but  there,  by  the  Statute  of  Charitable  Uses* 
hxiAs  might  be  devised  to  a  corporation  for  a  charitable  use,  and  a 
court  of  equity  would  support  it.  The  Statute  of  Uses  is  in  force 
mfew  of  the  United  States,  and  the  power  of  corporations  to  take 
lerty  by  devise  is  regulated  by  statute.*  It  has  been  well 
iictl  r>uti  however^  that  a  distinction  should  be  observed  be- 
tttcen  those  laws  whose  object  is  to  regulate  corporations  in  re- 
,^pect  of  their  power  of  acquiring  and  holding  property,  and  law^^ 
whose  object  is  to  restrict  the  power  of  testators  to  dispose  of 
■  iperty.^  Where  a  corporation  of  another  State  is  generally 
tt  to  take  land,  the  prohibition,  in  the  Statute  of  Wills  of 
tilt  State  in  which  it  was  created,  against  all  devrscs  of  lands  ty 
corporations,  does  not  prevent  it  from  taking  and  holding  land  in 
a  State  by  devise  of  one  of  its  citizens.  The  statute  was  intended 
to  rcgubfe  the  testatrtentary  power  of  citiaiens  of  that  State,  not 
of  the  other,  and  to  define  the  capacity  of  testators,  and  not  of 
corporations.*  It  has  been  held  that  a  corporation  incapable  un- 
der the  laws  of  its  domicile  of  taking  real  estate  by  devise  could 
aot  take  in  another  State,  and  that  where  such  devise  was  made  a 
court  of  equity  had  no  power  to  convert  such  real  estate  into 
money,  and  direct  payment  thereof  to  such  devisee,* 

Where  the  Statute  of  Wills  does  not  except  bodies  politic  and 
corporate  from  its  privileges,  corporations  are  competent  to  take- 
by  devfse  under  the  words  **  person  or  persons,**  and  the  like;^  but 
where  the  statute  excepts  bodics<orporatc  as  competent  devisccSi 
a  provision  in  the  charter  conferring  a  right  to  take  by  *'  purchase '' 
ilot's  not  include  a  right  to  take  by  devise  ;**  and  so  of  a  provision 


of  such  minirtg  company,   become  the 

own?r  cif  Uiicts  id    (he  Stale  whkh  ft  b 

hyji  sp^jally  aiiihorucd  lo  hold.       If  by 

i^T*  coTporaiion  does 

^    in   the  Stale^  such 

.V..M.  ;  .v.chcitt  by  proceedings 

itn(if  iind<;r  above  reLiled  act. 

\    J:     '*  It   is   i>nc  thing    for  a 

.kd  company   lo  itivest  its    surplus 

in  the  Slock  of  another  corpora 

•r  lo  aid  a  corporal ii>i).  tiuthori^fed 

>iv   lo  develop    the   coal,    iron,    or 

fUiitefial  imcrests  of  ihe  comnton* 

1.   iit  ihc  manner  specified  in  the 

Ar.frl   15,  rSr*g;  but   it   is  another 

I  dtflTerciit  thing  lo  purchase 

X  rsialc  contrary  to  law,"  etc. 

X    New  York,   L,  E.  & 

\  7  All  R-  75*^5^ 

t.  Thonipsiin   *%    Swoope,  24   Fft»   St 
!''     \|<»ran'et?!    Corp,    t2d    Ed)   p    jlJS- 
f    Van    SanT    r\    Roberts^  3    Md, 
[^ronn  r.  Tompkins,  4q  Md.  423, 


%,  Thompson  v.  Swoope,  24  Pa*  St. 
474  ;  While  ?^  Howard,  3S  Cann.  342  ; 
Ameriean  Bible  Society  :^  Marshall,  15 
Ohio  St,  537. 

4.  In  Starkweather  :'.  American  Bible 
Soc.,73  Id.  S".  ii  w^s  held  I  hat  the  Ameri- 
can Bible  Society,  a  corporation  uf  the 
Slate  of  New  York,  because  incapable 
under  ihe  laws  of  its  domicile  uf  taking; 
real  estate  by  dcvrse,  could  not  acquire 
r<^l  estate  in  Illinois  by  devUe;  and  ihat 
when  real  ciitaie  is  devised  to  a  corpom- 
uon  incapable  uf  acquiring  Litte  in  that 
way,  a  court  of  chancery  has  no  power 
to  convert  such  real  estaVe  into  money 
and  direct  payment  thereof  to  such  de* 
visee. 

5.  Boone  Corp*  %  qj;  McDonoug^h 
Will  Case.  15  How.  (U/S  )  367;  Pcrin  r. 
Carey»  24  Hovv.  (U.  S.)  465:  Inhabitants, 
etc.*  :\  Cole.  3  Pick*  (Jlassj  i^^i  Cham 
bcrs  r*.  %\,  Lou>5,  29  Mo,  543:  Gtran^l  r, 
Philadelphia,  7  Wall.  {V .  S.)  114. 

6.  Boone   Corp,    ^    f?;    McCartee   v. 
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of  the  charter  declaring  the  corporation  to  be  capable  of  *'  taking, 
purchasing,  holding,  and  conveying  real  estate,"  * 

4.  Power  to  Mortjg^age  Property. — The  power  of  a  corporation 
to  mortgage  its  property  is  dependent  upon  the  genera!  right 
of  disposal  which  it  may  possess.  Where  the  latter  right 
exists,  the   power  to    mortgage  necessarily  follows,*     It  may  be 


( 


' 


Orphans'  Asylum  Soc,  9  Cow.  (N.  Y.) 
437  ;  Canal  Co.  v.  Railroad  Co.,  4  Gill 
(Md.),  I. 

1.  Boone  on  Corp.  §  53;  Theological 
Sem.  V.  Childs,  4  Paige  (N.  Y.),  419. 
Compare  Downing  v.  Marshall,  23  N.  Y. 
366. 

2.  Reynolds  v.  Stark  County,  5  Ohio, 
205;  Burt  V.  Rattle,  31  Ohio  St.  116; 
Jack>on  7 .  Brown,  5  Wend.  (N.  Y.)  590; 
Gordon  v.  Preston,  i  Watts  (Pa.),  385; 
Allen  7.  Montgonjery  R.,  11  Ala.  437; 
Mobile  R.  v.  Talman,  15  Ala.  472;  State 
T.  Rice.  65  Ala.  83;  Phillips  v.  Winslow, 
18  B.  Mon.  (Ky.)43i;  West  v,  Madison 
Ag.  Board.  82  III.  205;  Pierce  v.  Emery, 
32  N.  H.  484;  Miilink  v.  Morris  Canal, 
3  Green  Ch.  (N.  J.)  377;  Curtis  t^.  Leaviti, 
15  N.  Y.  9,  Seymour  v.  Canandaigua  R., 
25  Barb.  (N.  Y.)  284;  Farmers'  Loan  Co. 
7'  Hendrickson.  25  Barb.  (N.  Y.)  484; 
Parish  7.  Wheeler.  22  N.  Y.  494:  Pen- 
nork  V.  Coe.  23  How.  (N.  Y.)  117;  Shaw 
7'.  Bill.  95  U.  S.  10;  Jones  v.  Guaranty, 
etc..  Co.,  101  U.  S.  622;  Thompson  v. 
Lambert,  44  Iowa,  239;  Walts'  Appeal, 
73  Pa.  Si.  370:  Howe  v.  Freeman.  14 
Gray  (Mass.).  566;  Ellis  v.  Boston,  H.  & 
E.  R.,  107  Mass.  I. 

In  Pierce  v.  Emery,  32  N.  H.  484,  a 
niorigage  made  to  trustees  by  a  railroad 
corporation,  in  pursuance  of  an  act  of 
the  legislature,  to  secure  a  loan,  was 
held,  on  a  proper  construction  of  the  act 
and  of  ihe  deed,  to  convey  to  such  trus- 
tees the  whole  road  as  an  entirety,  with 
all  its  rights  and  interests  ;  and  thereby 
to  include  as  well  subsequently  acquired 
properly  as  that  belonging  to  the  road 
at  the  date  of  the  mortgage. 

In  Jones  v.  Guaranty  and  Indemnity 
Co..  101  U.  S.  622,  it  was  held  that  a 
corporation  having  authority  to  mort- 
gage its  property  for  the  purpose  of  car- 
rying on  its  business  may  make  a  mort- 
gage to  secure  future  advances. 

The  power  of  a  corporation  to  mort- 
gage its  property  is  not  restricied  by  a 
provisic»n  in  its  charter  limiting  the  stock, 
and  prescribing  that  no  greater  as- 
sessment should  be  laid  than  a  certain 
amount,  and  that  if  a  greater  amount  of 
money  should  be  necessary,  it  should  be 


raised  by  creating  new  shares.  Richard^i 
V.  Merrimac  R..  44  N.  H,  127. 

Power  to  mongag€  ihe  properly  of  a 
corporation  for  a  particular  purpose  wtll 
not  authorize  ihe  corporation  to  mori- 
gage  for  dlfiferent  purposes.or  to  apply  the 
funds  so  raised  to  other  purposes,  BtKine 
on  Corp.  §  40  ;  Trevilian  v.  Mayor  of 
Exeter,  27  Eng.  L.  &  Eq.  578^  and  see 
Leaviit  v.  Yates.  4  Edw.  Ch.  (N.  Y.)  134. 

A  corporation  has  power  to  mortgage 
its  property  in  order  to  raise  money  to 
carry  on  its  business.  England  z'.  Dear- 
born, 141  Mass.  590. 

Though  a  life-insurance  company's 
charter  provided  that  it^  ''capitat  stock 
and  funds  shall  be  invesied  cither  in 
loans  upon  bonds  and  mortgages  upon 
real  estate  or  in  loans  upon  United 
States  stocks  and  bonds,"  h^U,  that  a 
properly  executed  and  recorded  mort- 
gage to  the  company  securing  a  promis- 
sory note  given  in  consideration  of  a 
loan  of  the  company's  funds  was  valid. 
Washington  Bank  z'.  Coniinemal  Life 
Ins.  Co.,  41  Ohio  St.  I, 

The  subsequent  ratification,  by  ihe 
legislatures  of  different  Slates,  of  the 
illegal  act  of  a  corporation  which  is 
domiciled  in  each  of  the  States,  in  exe- 
cuting a  mortgage,  is  equivalent  10  ^pre- 
vious authority  granted.  (>rabaiti  v- 
Boston,  H.  &  E,  R.  Co.,  nS  U,   S.    l6r. 

A  mortgage  naming  a  corporation  as 
the  parly  of  the  first  part^  and  reciting 
authority  to  execute  it  givefi  to  its  presi- 
dent, although  containing  the  personal 
covenant  of  the  president  of  ihe  corpora* 
tion,  and  signed  by  him,  and  accom- 
panied by  his  personal  bond,  was  held  to 
be  the  mortgage  of  the  corporation,  where 
it  was  shown  that  the  rnoney  borrowed, 
for  which  it  was  given,  was  used  for  the 
corporation.  Jones  f.  N.  Y.  Guaranty 
&  Ind.  Co.,  loi  U.  S.  622* 

In  action  for  conversion  of  personalty 
to  which  plaintiffs  claim  title  under  a 
mortgage  from  a  corporation,  the  intro- 
duction of  the  TTkortgage  upon  which  the 
signature  and  seal  appear  to  be  regular 
and  proper  is  sufficient  to  alkiw  the  Jury 
to  find  that  the  mortgage  is  valid,  the 
corporation  duly   established,   and    that 
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accrcised  in  A'no  yi^rsiy  tn  i^hc  one  creditor  a  preference  over 
>thtrs.* 

$,  Restriotioiis  as  to  Mortgages  upon  Certain  Corporstionfl.— It  i^ 

lortlier  ^^^taled  as  a  principle*  that  the  right  to  mortgrigt.*  is  necei*. 

'         r^Ued.  unless  the  legislature  has  restricted  the  powen     This 

i  'n?:  by  an  express  provision  in  the  charter,  by  .i  general 

itt  ur  by  placing  the  corporation   under  such  a  dut)'  to  ihe 

_  thai  a  foreclosure  of  the  mortgage  would  prevent  it>?  fulfill- 

-<jisc  duties.     Hence  it  is  said  that  a  railroad  company  cannot 

A  valid  ^ile  or  lea.^'  cif  any  portion  of  \if,  road,  or  of  any 

rly  neeessarv  to  the  operation  of  its  road,  without  the  con- 

in  i^f  the  legislature/'* 

In  Nno   Yf^rk,  manufacturing   corporations   are    restricted    by 
't'  from  mortgaging  tlteir  property  unless  written  as.sent  of  at 
1  wo  thirds  of  the  capital  stock  is  recorded  in  the  county  where 
±t  property  is  situated*^ 


'itfniug  (he  tmnic  of  the  ctjt- 

I  till!  auihority  to  do  so;  antj 

ic  *^uft\£^icnK  f^rima  ftuii'  toes* 

^  laim  of   Uie   plainiilT  ^ls   io 

kc(1\     ILuniUon  ;-.   Mt: 

12  Kn.  Ba^t.  R<?p*  424, 

^  .'  i»   -r,.  ir>iietl  un- 

i.MiLs  were 

.M>T7t<poTt  p*?rircttd  its  Ict^iii  orgiini- 

' '   gave  ccftAifi  martj^-igcs 

//**/*/.  ih;ii   the   judg- 

^  TUiited  u\  prefcrcnre  tn  pay- 

ihr    mor[(j;ii|tjt*.       Bfrfgrti     t 

i  isKin^j  Co  .  41  K.  J,  Eq.  23S; 

I  c,  I J  Am.  ^  Eng-  Corp  C«is,  i. 

I    In  jV^Ti.'  Jtf ../ 1 ',  t h  r  pref cren  ce  of  ortc 

'   f    o(    Ml    cofprtrafMrn    over    other 

I*,  bv  means  nf   Ji    ttmrtgage  on 

is    Tjol    now    (June 

■  i|  by  Iftvv,  iHir  Is  a 

V^ail  p.  Jamesosi 

uon,  wlicti  not  re- 
may  acquire  Utids 
it  rKecutes  a  mort- 
t*j  be  used  10  Triisc 
Tin  purposes*  may 
>f  the  bonds  lo  be 
ihem  in  the  TOort- 
•  I  nfiiy  for  all  the 
I,  Marlon,  tic, 


2. 


vVcbL  Jersey  R.,  loi  U. 

.  R,  :•*  Wiiiuiis,  17  How. 

Etuck  r\   Del*   ctC-«   Canal 

I    Eq.  3fKj.  TreailweU  K  Salb 

Co.,   7   r. >^i.^.55.).    409; 


fa\xltc.  clc  R  *  so  Jnd,  S5;  Pierce  r. 
Eiticry,  32  N,  H,  4^4:  State  f.  Coosoji* 
dation  Coal  Co. ♦  46  Md»  irSt  AU.  ^  Pac, 
Tel.  Co.  V,  Union  P^c.  R.  Cii,,  1  M* 
Crary  fC.  CX  541,  Nor  can  pfi^pnty 
nece^saiy  10  enable  a  corpor;*l<ofi  10  per- 
form its  dynes  to  the  public  be  taken  on 
execution.  Gtie  y.  Tide  Waier  Ctii>Al 
Ct^,  24  How.  (U-  S.)  257:  City  of  Pides- 
line  r^  Barnes,  50  Tex.  531k  The  same 
principle!?  apply*  af  course,  to  morigaj^es* 
n^ll  T..  SiilUvsin  (U.  Ji*  DIM.  N.  H-i.  2 
Redf.  R.  Cfts*  621,  2T  Law  Rep.  rjS; 
Comrn,  r.  Smith,  lo  Allefij  Mass.)*  448; 
Rirhaifdstjti  r\  Siblcy^il  AlJen  (Mass  |.fi5. 
3,  While  under  AUti^  Wnk  acts  1864. 
cb*  517.  am.  1S71,  cii,  461,  wntien  assent 
of  stockholders  ownifi^  two  thirds  of  the 
!i!ork  Cif  a  manuf^ctlifing  corporal  Ion  is 
rndrspensiible  to  a  VMltd  tnortgage.  such 
a^!!cm,  if  ^iven  afierwiirds*  will  validate 
the  mofigisre  if  there  are  no  intervening 
rij^hls,  e\cn  though  die  asseni  is  not  filrd 
in  the  office  of  the  clerk  of  ihc  couniy 
where  the  mortgaged  property  tssltUrtieiL 
Rochester  Savings  Bank  :/Avereiit  gO 

Under  the  .^vtp  Vmk  statute,  a  man  11^ 
facturlng  corporation  cannot  give  3  nn^rt- 
gage  for  a  debt  not  contracted  m  carry mg 
00  lis  busines!&.  A  nftortgage  given  for 
anotber  purpose  by  a  gas  tight  lompany 
is  therefore  invalid.  Aslor  r-.  Weal- 
chc5ter  Gas  Lijfht  Co..  31  Hun  (N.  Y), 
353.  St*e  also,  for  cases  consirtiing  this 
statute.  Lord  -^  Yonkers  Fuel  Gas  Cu., 
IJ9  N.  Y,  547;  Carpenter  :■.  Black  Hawk, 
ciCt,  Co.,  65  M.  Y*  43;  Vail  v.  Hamillifn, 
Ss  N,  Y.  453;  Jones  v.  Guaranty,  eic 
Co  ,  101  U.  S,  tj7%\  Morawetie  Corp.  (sd 
Ed  J  i  348, 
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Power*  ft<  to  Beal  Estate.         CO/^PO^^  T/OjVS.  Kortg^get  of  Fr*iidii»«i, 

A  provision  in  articles  of  incorporation  that  '*  no  instrument 
affecting  the  title  to  real  estate  shall  Bl*  bindiiign  unless  ordered  at 
a  meeting  of  the  official  board,"  does  not  apply  to  a  release  of  a 
mortgaf^c.^ 

6,  Mortgages  of  Corporate  Franchises.  The  weight  of  authority  is 
to  the  effuct  that  a  corporation  has  no  power  to  mortgage  or  sell 
its  franchises  unless  ex[>ressly  authon;:ed/^ 

7.  CoiiTeyances  by  CorporatiOES. — The  right  of  alienation  is  an  in- 
cident of  ownership,  and  belongs  to  a  corporation  as  well  as  to  an 
individual,  when  no  restraint  is  imposed  in  the  charter.^  It  is  a 
general  principle,  that  a  conveyance  of  property  by  a  corporation 
may  be  executed,  like  a  conveyance  by  an  individual,  through  any 
agent  having  authority  to  represent  the  company  for  that  purpose.* 


1.  Stevenson  7/*  Polk  floiva),  32  K.  W. 
R.  340. 

2.  Sec  al5o  liile  Franc  in ^f's. 
Thomas  t\    Railroad,    loi    U.    S.    73; 

Com  niun  wealth  7\  S^ithi  10  Allen 
(Mass.).  448;  Richardson  ■:■'.  Sibky.  11 
Allen  (Mass.),  67,  Susquehanna  Bridjje, 
ctc.^  Co.  -'.  Gentral  Ins,  O',,  3  Mti,  ;^og; 
Carpenier  z\  Black  ilaivk  Mining  Co.. 
65  N.  Y.  43;  Atkinson  z\  Marictia,  etc.. 
R.  Co,,  15  Ohio  St.  ai:  Toledo  Rank  ;. 
Bond,  1  Ohio  St.  622:  Hail  ?-.  Jsullivan 
R.  Co.,  21  Law  Reporter.  13^:  s.  c.  3 
Rfdf.  Am.  R.Cas,  621;  Comm.  r^  Sniiih, 
10  Alien  tMa!?*s.).  446;  Coe  r.  Columbus. 
etL\.  R..  id  Ohio  St,  372;  Pierre  r.  Emery, 
32  N.  n.  4B6:  Hotve  7'.  Freeman,  14 
Gray  (Mass.).  566;  Shaer  7\  Norfolk  Co, 
R..  5  Gray  (Mass.).  162:  Stale  t\  Morgan. 
23  La,  Ann.  482;  Fullan  7.  Cincinnati, 
etc.,  R.  Co,,  4  Hiss.  (C.  C)  35*  But  see 
Sbcpley  ".  Railroad,  55  Me.  407:  Kenne- 
bec k:  FoTiUnd  R.  r.  Portland  *Xc  Kenne- 
bec R.>  59  Me.  23:  Hardstoun  R.  ^\  Met- 
calfe. 4  Mete.  {Ky\)  109:  Bank  of  Middle^ 
buri?  z'.  Egenon,  ^o  Vt.  1S2:  Phi  la.  ^\  \V. 
U.  Tel.  Co.,  n  Phila.  (Pa.)  327.  Gw^/rj/v 
Detroit  f.  Mutual  Gati  Co.,  43  MtcbH  594; 
tiooih  7'.  Robinson,  55  Md.  419;  Mever 
c.  Johnson,  53  Ala.  324. 

A  consequence  of  this  principle,  where 
accepted,  is,  ihat  the  franchises  of  a  cor- 
poriition  cannot  be  levied  npon  bv  execu- 
lion,  although  the  property  of  the  cor- 
poral ion  may  be  taken,  unless  the  cor- 
poratlun  would  thereby  be  rendered 
incapable  of  performing  ils  public  duties. 
Gue  7'.  Tide  Water  Canal  Co.,  24  How. 
(U.S.)  257;  Randolph  7^.  Larned.  27  K.  J. 
l£q.  557:  Stewart  7^  Jones,  40  Mo,  140: 
Louisville  Water  Co.  •:%  Hamilt rm.  81 
K\\  517;  Gooch  -'.  McGee,  83  N\  Car. 
59;  Richardson  ?■,  Sibley,  ii  Allen 
(Mass.).  71;  Susquehanna  Canal  Co.  *■. 
Bonham,  g  W.   &  S.  (Pii.)  27;  Foster  7. 


F  o  u-  le  r ,  60  Pa ,  St  *  2  7 .  Q^ffffftr  re  O  v  1  n  gt  o  n 
Drawbridge  Co.  f'.  Sheperd,  2[  \hy\\  '<L'. 
S.)  112;  City  of  Palestine  -,  Barnes.  50 
Tex*  53S:  Younginan  7-.  Elmira,  etc.,  R» 
Co..  (i^  Pa,  St.  27S:  Girard  Point,  etc., 
Co.  -'.  Southwark,  etc.,  Co.,  10^  Fa.  St. 
25T, 

"Such  an  artificial  being,"  says  Cur- 
tis, J.,  'only  the  law*  can  create,  and 
when  created  it  cannot  transfer  its  oivn 
existence  into  another  bo<ly,  nor  ran  ji 
enable  natural  persons  m  ;ictin  its  name, 
save  as  its  agents  or  as  members  of  the 
corporation*  acting  in  conformity  frith 
the  modes  required  or  allowed  by  its 
charier.  The  franchise  to  be  a  corpTira- 
tton  is  thcreforf^  nnt  a  subject  of  sale  and 
transfer  unless  the  law  by  some  posiijve 
provision  has  made  It  so,  and  pointed  out 
the  modes  in  ivhich  such  sale  and  transfer 
may  be  efifeeted."     21  Abraham,  71. 

3.  In  Burton's  App,,  57  Pa«  Sl  213, 
the  conn  observed:  *'  The  right  of  alien- 
ation is  an  incident  of  ownership,  and 
belongs  to  a  corporation  as  well  as  to  ;in 
individual,  when  no  restraint  is  imposed 
in  the  charter.  Dana-  Rank  of  rnilcd 
States,  5  \\\  &  S.  (PaJ  243;  Walker  7-. 
Vincent,  tq  Pa.  St.  369;  Sutton's  Hosi- 
pital,  10  Coke  R.  30;  Ang.  &  A.  Corp. 

4.  Morawetz  Corp*  (ad  Ed)  f.  3351 
Musser  -.  Johnson,  42  Mo.  74.  See 
also,  generally,  injm,  L-se  ok  Ci."Ri*tJR  vtk 
Ska  I.. 

In  Morris  r.  KeiL  ^o  Minn,  £^31,  ihe 
rlause  readr  In  testimony  whereof,  the 
said  0)tford  Femah-  College  has  caused 
these  presents  to  be  signed  by  ihc  presU 
dent  iif  its  board  of  directors  and  couii- 
lersiyned  by  the  secretary  thereof,  atid 
it^  i-ctrporate  seal  lo  be  hereto  affixed, 
this  3d  dav  of  November.  iJ^GS.  O.  H, 
Stoddard  Pr^s.i  j.  H.  Hugh*^,  Se€y.  A 
statute    in    thm    State    decafed     "  that 
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.Aria^cni  of  a  corporation  bits  no  gcnt^ral  authorily  ns  such  to  con- 
il  L'statc:  specifk  authority  is  indispensable^  A  corpora- 
jrit  appf»int  an  agent  to  convey  land^,  except  by  vote  of 
^jMllrcciors,  or  other  nianai;iii^  board,  tn  whom  the  power  to  sell 
\s  rcpoKd  by  charter,  or  by  tlie  general  law  :  and  without  legal 
|iiT»of  of  .^uth  corporate  act.  a  deed  purporting  to  be  executed  in 
\\s  name  by  an  agent  i^i  not  evidence  of  tttk%  though  it  may  operate 
as  color  of  title/"^     But  the  authority  of  the  agent  need  not  be  by 


ncry  corpo ration  ainliorized  to  hold  rtal 

f^iiir  in. It'  ccifivcy  I  be  iamc  bv  an  a^ent 

i^y    vi:>tc    for    ihat    purpose:/* 

I  theclflim  ihat  thereby  every 

-f  cf  jrporace  convej^nce  was 

'  r.niiri  ijbscrvcd :  "  Wr  think 

pose  of  This  provision  was  to 

w,  wiiv  in  which  u  corporaiion 

.1  CDnvcyari<:e  of  real  e*st£itt.% 

no  rCitson  tor  ^up posing  that 

ri   was   lo  exclude  the  other 

4 mi  tcfy  cmnmon  practice  of  a  canvey- 

^ifi!  hf  4  corporation   thrnuffh  one  f>r 

nf  ii5  aflScers,— for  msuncc,   its 

i^nt,  ijc<?n?tary,   or  treasurer,— m* 

-    iu  ol  throu|j[!i  an  agent  appoioied  by 

viite  for  lh;»i  parilculat  purpojie/* 

In  Bason  r.  King's  Mountain  Mining 

C'».*9y  N.  Cor,  417.  u  was  held  that  ♦1 

'fr*-d  of  A  corporation,   the   cunclwding 

being,  *■  in   wNneus  whereof,  the 

^pt^^atton  ha^^austfii  ibis  indenture 

'  sideni  zind  attested 

s  common  seal  to 

,      .,  ..M  .....  ^i^jniimres  and  seal. 

Merly  exeeiiled  as  a   commrtn-law 

Ftiriher,  thai  a  slatute   requiring 

iUtiX  die  preBidetH  a.nd  two  other  mem- 

i^f*  *>f  Q  cori>oraiion  shall  sign  its  deed 

^   ifTR  real  estate  i?  4in  enabling  Atl^ 

'^»   nor  exclude  ihe  common-laiv 

In  Hutrhins  f.  Bynutn,  9  Gray  (Mass,), 

V  •   iitr  f{f^r^i\  iviis  held  to  be  sutticienih' 

■  1  where  the  tlauf«e  was:  '*  Jn 

irreof  ibf  said  Bris;iow  County 

.;-  lUnk.  by  lieorge  At  wood,  llieir 

rer,  duly   aulhori^cd   for  thb  pur- 

:i:to  set  Their  name  and 

ir!  signfitureof  ihetreas- 

.    ,    u,.     . .,  j morale  !^al. 

In  illmk*.hire  t\  I ow;i  Tiomesiead  Co., 

'1  I'-vj.  fi24,  the  cop  It  say  that  where 

^o  steal  and  the  signatures  oi 

xet'uting  the  deed  arc  pruned, 

n  presume  the  possession  of 

id  the  seal  itself  Hptintfi  fiiae 

•   was   iiffixed   by   proper 

rue  eflfeet  see"  Hamllion 

_  Mass*),    13   N    E.  Rep, 


sfjivtfi  t'.  Adatns*  4  Allen  (Mass,), 


'  agent 

8,  the  words  were;  *'  In  testimony  where* 
rf,  the  said  party  of  the  first  p^rt  uhe 
corporation)  have  caused  these  presents 
to  be  signed  by  their  president  and  iheir 
common  seal  to  be  atlisied/'— followed 
by  the  signaiyre  of  the  president  and  the 
corporate  sval 

In  Bliickshire  t\  Iowa  Homestead  Co,. 
31)  Iowa,  624,  ill  bis  dissenting  opinion, 
Mi  Her*  C  J.,  observed:  **  The  mere  pro* 
duction  In  court  of  a  deed  purport inj^f  to 
be  executed  by  a  private  corporation, 
under  i*^  corporate  seaK  is  not  ^uffitictit 
evidence  to  establish  the  fact  that  it  is 
the  act  and  deed  of  the  Lxirponation,  The 
seal  will  not  pn>ve  itself.  The  court  can* 
not  presume,  %v  it  bout  some  proofs  that 
the  seal  is  genuine,  and  was  afHxed  by 
proper  autborttVK  Moiscs  i\  Thornton, 
8  Tenii.  R-  303;  Jackson  v.  Pratt,  to 
Johns.  (N,  Y.)33i:  Mann,  etc,  '\  Pent^, 
a  Sandf*  Ch.  (N,  Y,)257;  Foster:,  Shaw, 
7  S.  ik  R,  i^ti\  treasure  v.  HllbRas,  7  S^ 
&  R.  3t3.  When.  ht/wex*er,  proof  is  made 
of  the  sii^naiures  of  ibe  odBcers  or  agents 
executing  the  Instrument  in  its  behalf, 
the  seal  will  be  prfsumed  to  be  that  of 
the  corporation;  and  when  the  seal  af- 
fixed to  the  deed  is  proved  to  be  the  cur- 
jKDTatc  seal,  U  is  fnma  f^ci^,  evidence 
that  it  was  affixed  by  proper  authority. 
PresidKUt,  etc.,  r\  Mvers,  6  S.  &  R,  ta; 
Adams  i'.  His  Creditors.  14  I, a,  455; 
Darnell  7\  Dickens,  4  Ycrg,  (Tenn  )  7; 
Burrill  »',  Nabant  Bank.  2  Met,  (Mass,) 
161:  Lovett  t\  Steam  Saw  Mill,  etc,  b 
Paige  Ch,  (N,  V.)  54:  Flint  %k  Clinton 
Co,,  13  N,  H,  434  " 

1.  In  Stow  -'.  Wyse,  7  Conn,  214, 
Daggett,  J.,  said:  *'  It  may  be  Incidental 
to  his  power  as  agent  to  borrow  money, 
give  promissory  notes,  and  do  many 
other  acts  in  the  ordinary  course  of  the 
business  of  the  company;  but  the  idea  is 
quite  novel,  ihal,  merely  as  agent,  he 
might  sell  or  convey  the  real  estate.  To 
eflTeci  such  an  object  a  specific  authority 
seems  indispensable-  nor  is  there  any 
principle  or  precedent  in  support  tif  the 
power,  .  ,  ,  The  deed,  therefore,  cannot 
be  upheld  " 

%.  Standlfer  r\   Swann,    7^    Ala,   SS: 
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CORPORATIONS. 


ConTejancei. 


a  power  under  seal.*  A  committee  empowered  by  vote  of  a  cor- 
poration to  authorize  the  treasurer  to  convey  real  estate  may  com- 
municate such  authority  orally.* 

The  corporate  name  should  be  used  and  the  corporate  seal  must 
be  affixed,  though  a  seal  adopted  for  the  occasioii  has  been  per- 
mitted.*    A  deed  of  trust  executed  by  officers  of  a  corporatfon  in 
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Tenney  ^.  Lumber  Co.,  43  N.  H.  355; 
Burr  V.  McDonald,  3  Gratt.  (Va.)  215; 
Hopkins  v.  Gallatin  Turnpike  Co.,  4 
Humph.  (Tenn.)  403. 

If  the  corporation  be  held  to  have  rati- 
fied the  acts  of  one  assuming  to  act  as 
its  agent  in  selling  and  conveying  lands, 
by  its  knowledge  of.  the  fact  that  he  was 
so  acting,  such  ratification  would  only 
operate  as  an  equitable  estoppel,  of  which 
courts  of  law  cannot  lake  cognizance  in 
an  action  involving  the  legal  title.  Sian- 
difer  v.  Swann,  78  Ala.  88. 

1.  In  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humph.  (Tenn.)  403,  the  court 
observed:  **  The  common-law  rule,  with 
regard  to  natural  persons,  that  an  agent, 
to  bind  his  principal  by  deed  must  be 
empowered  by  deed  himself,  cannot,  in 
the  nature  of  things,  be  applied  to  cor- 
porations aggregate.  These  beings  [are] 
of  mere  legal  existence,  and  their  board, 
as  such,  are,  literally  speaking,  incapable 
of  a  personal  act.  They  direct  or  assent 
by  vote;  but  iheir  most  itnmciiiate  mode 
of  action  must  be  by  agents.  If  the  cor- 
poration or  its  representative,  the  board, 
can  assent  primarily  by  vote  alone,  to 
say  that  it  could  constitute  an  agent  to 
make  a  deed  only  h'  thed  would  be  10  say 
that  it  could  constitute  no  such  agent 
whatever;  for,  after  all,  who  could  seal 
the  power  of  attorney  but  one  empowered 
by  vote?"  See.  to  same  effect.  Beckwith 
V.  Windsor  Mfg.  Co.,  14  Conn.  603. 

In  Hopkins  v.  Gallatin  Turnpike  Co., 
4  Humph.  (Tenn.)  403,  it  was  held  that 
where  the  president  of  a  corporation 
makes  a  deed  on  behalf  of  the  corporation 
and  affixes  the  seal  of  the  corporation 
thereto,  it  will  be  presumed,  in  the  ab- 
sence of  proof,  that  he  was  duly  author- 
ized by  the  vote  of  the  board  to  make  the 
deed.  The  contrary  must  be  shown  by 
the  objecting  party.  See  also  Ang.  &  A. 
Corp.  (nth  Ed.)  §  224,  and  authorities 
there  cited. 

2.  Hutchins  v.  Byrnes,  9  Gray  (Mass.), 

367. 

The  mere  fact  that  a  deed  has  a  cor- 
porate seal  attached  docs  not  make  it  the 
act  of  the  corporation,  unless  the  seal 
was  placed  to  it  by  some  one  duly  author- 
ized. Koehler  v.  Black  River  Falls  Iron 
Co.,  2  Black  ^U.  S.),  715. 


In  Gashwiler  v.  Willis.  33  Cal.  12,  it 
was  held  that  an  attempted  conveyance 
of  land  was  invalid  whcfi  ^njihorSxed  by 
a  shareholder's  meetini^.^  xvhere  the  char- 
ter provided  that  '*tht!  po^vers  of  the  cor- 
poration shall  be  exercised  by  a  board  of 
trustees."  See  Conro  v.  Port  Heiiry  Iron 
Co.,  12  Barb.  (N.  Y.)  ^J?. 

8.  Miners*  Ditch  Co.  : .  Zdlerbach.  37 
Cal.  543;  Hutchins  7'.  Byrnes,  9  Gra^y 
(Mass.),  367;  Flint  r-.  Clinton  Co,.  12  N. 
H.  430;  Tenney  x\  East  Warren  Lumber 
Co.,  43  N.  H.  343;  Hatch  :.  Barr,  1 
Hamm.  (i  Ohio)  3t>0. 

But  the  corporation  will  be  botind  by 
a  deed  sealed  with  another  than  their 
regular  seal,  a  seal  of  any  device,  or  a 
paper  or  wafer  without  mark,  adopted 
by  them  for  tlve  occasion:  as  where,  as 
in  this  case,  the  agents  for  the  corpora- 
tion, signing  in  its  name  by  them  as 
agents,  with  common  seals  opposite  each 
officer's  name.  Tentiey  r.  Lumber  Co., 
43  N.  H.  350,  354.  See  also  Mc Daniels 
V.  Flower,  etc..  Co,,  22  Vt.  274. 

The  rule  as  to  the  name  is  traceable  to 
Combes'  Case,  9  Co.  76,  and  is  there 
given:  "2.  It  was  resolved,  that  when 
any  has  authority  to  do  any  act,  ihat  he 
ought  to  do  \\.  in  his  own  name^  who 
gives  the  authorjiy.  The  aitorncy  can- 
not do  it  in  his  own  name,  nor  as  his 
proper  act,  but  in  the  nanR-  and  a.^  the 
act  of  hirn  who  gave  the  authority.  And 
where  it  was  objected  in  the  case  at  bar 
[that]  the  attorneys  have  made  the  sur- 
render in  their  own  names,  for  the  entry 
is  Quod  lid  cm  Willi  thnm  ff  Siiphiwtts^ 
etc.,  sursum  reddidi-riffjt,  etc,  it  was  an- 
swered and  resolved. /iV  (of am  iittintH, 
that  they  have  well  pursued  their  author- 
ity, for  first  they  showed  their  letter  of 
attorney,  and  then  they  ttui/tt^nftiU  ^t.? 
per  pncd'  lit  cram  iitti*rihilus  Jut'  sursum 
reddideriint,  etc..  which  is  as  much  as  if 
they  had  said,  We^  as  attorneys  of  T. 
Combes,  surrender,  etc.  And  both 
these  ways  are  sufBcieni:  I,  as  attorney 
of  J.  S.,  deliver  you  seizin:  or,  L  by 
force  of  this  letter  of  attorney,  deliver 
you  seizin.-  And  all  that  is  well  done, 
and  a  good  pursuance  of  his  authority/* 

The  rule  thus  appears  very  plain;  yd 
many  decisions  based  upon  it  are  reaUj 
contrary  to  it.      h  has    been  held  that    \\ 
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ihcirmvn  name^i  by  mistake,  but  intended  as  the  deed  of  tlie  cor- 

IxnM'ion,  was  held  capable  of  being  reformed  in  equity,*     A  deed 

iigned  by  all  the  corporators  but  not   in   the  statutory  mode  ha-s 

been  held  bad.^  Where  the  president  or  other  officer  of  a  corpora* 

ntcs  a  deed  in  hi^  own  name  ^nd  under  his  own  seal,  it  Is 

cause  not  the  deed  of  the  company.^     The  de«d  of  a 

fi  can  be  proved  only  by  proving  that  the  seal  affixed  is 

i  the  corporation,  or  that  it  was  affixed  as  the  corporate 


1  tleed  «*  in  ihc  name  of  a  corporation, 
.,  ,.:..r  .  rir.-i^  J     ^....,.if^,{  by  »  iluly 

I  tiri^  to  cofi- 

.    uK-ipal  yet  if 

luihrig  cUitise  ui  iliC  dtctl  is*  '*  In 

wliffctif  I  have  set  my  hanU  and 

^i,"  and  the   derd    is   signed    by    the 

ment,  it  if  not  lo  be  regarded  as  exe- 

'  M  t!ie  i\imie  of  the  corporauon  or 

)i  tjamed,  but  is  eMiircly  Jnopcrii- 

uiihstiinding  the  agent  add*  to 

■uu  or  jittorney,  for  the  priii- 

•■^  him. 

iu  llaich's    Lesst^e   f,    Barr,    t 

II  Ohin)  390,  a.  conveyance  exe* 

■  V  Sptncer  iis  agent  m  his  own 

id  urtder  his  own  se^l  as  presi-, 

^  1.-1,1  not  to  be  a  valid  deed  of 

<>n.     The  court  said:  "The 

iiLij  in   ihe  deed  do  iiol   cxe- 

mc  u/'    Othirr  cases  are  collected  in   I 

{m.  Lead*  Cas.  723  t-/  nef. 

I   In  Wcsr  %'-:  Menard  Co.  Agt.  Board, 

2  Itt  2t>5,  Scfitt,  J.,  saidt  '*  Equiiy  pos- 

'nH  power  to  reform  the  deed  of 

'  make  it  conform  to  the  agree- 

fhr  parties.     The  deed  was  exe- 

.  the  proper  officers*  for  iind  on 

■-'i  the  corporation.     In  etjuily;  it 

^41,  ihc  deed  of  the   corporation  itself. 

he  demurrer  admits  these  facts.     The 

.  d  upofi  is  clearly  the 

vener/*  etc. 

«    .,  ,.^^,.,.  rv  .     Moutton,  15  Vl.  %tq, 

tt  Uhatn  V.  Benningtoo  Iron  Co.,  19 

1.  In  Hatch  t'.  Barr*  i  Hamtti,  (Ohio) 

•yx  a  well-known  c+ise,  Spiricer  ejcecuied 

't  as  ai^iit  in  his  own  name  under 

seal  '^s  preside nL,  and  ihe  court 

I:  "*Tbe  j^n*niors  natncd  in  the 

[lot  eitecuie  it-  '* 

^  ilcr  tK  Idc,  I   NeL  439.  the  deed 

in,  '  i.  Thosi,  H,  Benton,  Jr.,  Presklent 

F*h*- Sulphur  Sprrn^^  Land  Company. 

nvey,'*  etc,,  and  wa<»  si^tied 

J  «Qme  way,     J/f'/*/  that  it 

tiiic.     See  alsfi  Melmpolis 

chlick,  T4  Pet.  (U.  S  j  1.7. 

.,,  i    t.'    Mann.  2  Cuah.   ^jMass.) 

intttMinrnl  fitirporiing  to   be  the 

tht   Hevv  EinKland   Silk  Co,,  by 


C.  C.  their  trea^urer^  reciting  (hat  it  was 
executed  by  hitn  in  beliAlf  ol  the  company, 
ai^d  as  their  treasuref ♦  duty  authorized 
for  that  purpose,  ami  signed  and  sealed 
by  htn)  with  his  own  name  and  seal.  UtU 
lowed  by  the  word*  "  Jrtastifrr  of  ihi? 
New  Eni;taiid  Silk  Company/*  was  held 
not  a  deed  of  the  corpofi^tion^  And 
Warner  ^^  Mower,  li  Vt.  39i>(t839),  was 
disLinguished  frcim  the  preVfiiling  de- 
cisions by  the  l^^rtftoni  suiLuie  of  iSt^, 
providing  that  private  business  corpora- 
tions might  convey  '*t>y  deed  of  such 
president  reeiting  the  vote  of  the  cor- 
poral ion,**  the  Vermont  Court  conceding 
thai  the  common«bw  rtile  was  probaMy 
diflcrcnt. 

In  Ishiim  t\  Benninifton  Iron  Co.,  r^j 
Vt.  230,  this  statute  of  181$  was  said  n^ii 
actually  to  require  conveyance  by  ;in 
officer  called  a  president*  *'  It  does  not 
seem  very  important  what  the  name  of 
the  officer  oritgent  iSt  or  whether  he  have 
any  name^  but  the  essence  of  the  rcquisi^ 
lion  is,  that  the  deed  must  be  executed 
in  pursuance  of  some  vfite  of  the  cor- 
poration, and  that  this  vote  mu^t  be  re 
cited  tn  the  deed." 

Also  in  this  last  case  a  t^ttmont  %ldXix\*t 
of  1797.  requiring  the  deed  to  be  "signed 
and  sealed/'  was  held  not  complied  with 
by  a  deed  signed  by  one  as  *'  chairman," 
and  the  lart  that  ihe  corporate  seal  was 
set  aie^tnst  the  agent's  name  gave  no  vir- 
tue to  the  deed.  The  signing  must  l>f^ 
of  the  corporation's  name,      P.    251   fi 

Bearing  some  resemblance  10  the  above- 
mentioned  Vimwnt  act  of  1815  is  ihf? 
Gfor^ifi  siatute  chartering  the  Hawkinjt- 
ville  Bank*  and  providing  that  ''the  bills 
oldfgatory  and  credit  tiotes^  and  all  i^thcr 
coiuraciH  whatever*  on  behalf  of  said 
corporation,  shall  be  binding  uprm  iht 
company,  provided  Ihe  same  be  signed 
by  the  presitletil  and  c<tutiiersigned  or 
attesied  by  ihe  Ciishirr  of  (he  said  cnr- 
poraliorr.*'  Under  this  charter  it  was 
held  that  a  deed  of  iand,  madr  hv  the 
pf evident  and  couiUersigned  by  ihe  cash- 
ier* was  a  good  conveyance.  Vea^iey  t'^ 
Graham,  17  f^a.  99. 


C.  ot  L,  — lb 
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seal  by  ^in  officer  of  tlic  corporation  or  other  person,  thereunto 
tluly  aothorized,*  Where  the  Statute  of  Frauds  would  render 
void  a  conveyance  made  by  an  individual^  the  sanrie  principles  would 
apply  to  a  corporation.*-* 

%,  Acknowledgment  of  Corporate  Deeda, — The  certificate  should 
>tate  the  position  of  the  officer  affixing  the  corporate  seal,  his 
authority,  that  he  knows  the  corporate  seal,  and  that  the  same  is 
;Lffixed  to  the  conveyance  by  order  of  the  board  of  directors  or 
*>ther  trustees  of  the  corporation,  and  that  he  subscribed  his  name 
thereto  as  a  witness  of  the  execution  thereof.^  Where  no  statute 
regulates  the  execution  and  acknowledgment  of  corporate  dced^i, 
the  officer  affixing  the  seal  is  the  party  executing  the  deed  within 
the  meaninc  of  statutes  requiring  deeds  to  be  acknowledged  by 
the  grantor.* 

I  Use  or  Coepoeate  Seai.*— At  common  law,  when  a  corporation 
is  duly  created,  it  is  tacitly  annexed  as  an  incident  that  it  may  have 
a  seal  and  may  make  or  use  what  seal  it  will  ;*  and  this  statement 
expresses  the  law  as  it  is  to-day.'  It  was  also  a  doctrine  of  the 
common  law,  that  a  corporation  spoke  alone  by  its  common  seal 
and  its  contracts  and  acts  were  only  valid  when  its  seal  was  affixed 
by  a  duly  authorized  agent  ;*^  but  this  rule  has  been  wholly  dis- 
carded.® For  it  has  been  substituted  the  universal  ruk%  that  a 
corporation  is  iike  an  individual  in  its  capacity  to  contract,  appoint 
agents,  and  incur  ordinary  liabilities,  and  that  the  use  of  a  seal  is 
only  necessary  where  its  use  would  be  required  from  an  individual** 


1.   Osborne  v.  Tunis.  35  N,  J.  Law,  633. 
S    Smith  V.  Morse,  2  Ci\\.  524. 

3.  Loveu  V.  Steam  Saw  Mill  A&soc*.  6 
t'aigc  Cb.  (N.  Y.)  60. 

In  Frostburg  Mut.  Building  Assoc,  r. 
Hfiice,  51  Mdn  508,  the  cenificate  of  the 
jusiirc  stated  that  the  HLtorney  of  the 
furporauon  appeared  and  acknowledged 
Ihe  morlgaj^e  to  be  his  act  and  deed,  in- 
stead of  the  act  and  deed  of  the  corpora- 
tion. Ifflii.  that  the  acknowledgment 
was  aided  by  intendment,  and  thai  it 
should  be  read  and  understood  a^  the 
acknowledgment  nf  the  corporalion  by 
its  altrirney,  according  to  what  wafii  the 
manifest  inteniicm.  See  also  Muller  t\ 
Honm.  63  Tex,  qi:  Monroe  v.  Arledjje, 
^'S  'lt%.  480;  Eppricht  -\  Nicker^on,  78 
Mn.  4S3;  more  fully  cited  under  Ac- 
KNowj.EDGMENTS,  I  Am,  &  Eng.  Eo cyc» 
lif  Law,  159,  if>o. 

4.  Kelly  v.  Calhoun,  k^^  U.  S.  710. 

5.  See  generally,  saprtt,  PowRkS  as  to 
Kkal   Estatf.;    Conveyances  by  Cok* 

PdKATIONS. 

€.  Co.  Litt,  250  a\  Com*  Dig.  Fran- 
xrhise,  F,  i^;  Case  of  Sutton's  Hospital, 
10  Co.  R.  30  ^:   t  Kyd  Corp.  25^. 

ClLiraetflr  of  8e»l  ^In  Hendee  v.  Pink- 


crton.  14  Allen  (Mass.).  381,  the  court 
observed:  *'The  line  must  be  drawn 
somewhere,  and  we  are  satisfied  to  draw 
it  so  as  to  exclude  written  or  printed 
scrawls^  scrolls,  or  devices:  but  so  as  in 
include  an  actual  and  permanent  impres 
sion  upcun  the  substance  of  the  paper  0I 
the  common  seal  of  a  curporalion  *  Set 
also  Bates  t.  Boston.  etc».  R.  Co..  tc 
Allen  (Mass.).  251:  Haven  f.  Grant 
Junction  R.  Co.,  12  Allen  (Mass.).  337 
Allen  ZK  Sullivan  R*  Co.,  3a  N,  H.  446. 

7*  Ransom  v.  Stonington,  etc..  Bank 
i'^  N.  J.  Eq.  212;  South  Baptist  Soc.  r 
Clappv  iS  Barb.  (N.  Y.)  36;  Bank  t 
Rutland,  etc..  R,  Co,.  30  Vi.  159;  Tcnnei 
-'.  East  Warren,  etc.^  Co..  43  N.  H.  343 
Kansas  Ciiy  v.  HannibalH  etc..  R.  Co.,  7 
Mo.  180;  Johnston  v.  Crawley,  25  Ga 
316:  Charleston  v.  Morehead.  2  Rich 
(Sh  Car.)  4SO. 

8,  Arnold  7-,  Miiyor  of  Poole.  4  Man 
^  G,  fifMj;  Mavor  of  Ludlow  -\  Charlton 
6  M.  &  W.  S15'. 

8.  2  Kent's  Com.  38fi;  Bank  of  Unite 
Stat  PS  :.  Dandfidge.  tz  Wheat  (U.  S.)6^ 

10.  Gottfried  ik  Miller.  104  U.  S.  52 1 
Fleckner   7'.    Bank   of    United   States, 
Wheat,   (U.   S.)  338;    Chesapeake,    etc 
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SubM^ntiall)  tin.-  same  rule  prevails  in  England. ' 

A  conveyance  of  real  property  must  purport  to  be  made  and 

by  the  corporation  acting  by  its  duly  authorized  agent. 

uitters  of  simple  contract  the  rule  h  not  so  strict,  and  an 

niun  of  an  instrument  will  be  inferred  from  the  general  prin- 

,    .  of  the  law  of  agency/'* 

Afi  agent,  acting  for  the  corporation  in  affixing  a  seal  to  an 
iiiHtfument,  is  no  longer,  as  at  common  law,  required  to  iiave  a 
power  under  seal/^  This  has  been  applied  to  an  attorney  or 
solicitor  who  prosecutes  a  suit  for  a  corporation**  or  who  consents 
Ui  .1  reference  to  arbitration.*  The  corporate  seal  may  be  affixed 
by  any  agent  properly  authorized.** 

An  appeal    bond   of   a  municipal   corporation  waf^  suflSciently 

scaled  with   the  private  sea!   of   the  president  of  the  board  of 

'-itmen  where  there  was  no  common  seal,  and  the  corporation 

I  contract  witliout  one.*     An  agreement  made  by  the  ai^ent 

r  1  corporation  is  a  contract  of  the  corporation,  although  made 

wiihuut  any  reiiolution  of  the  board  of  directors,  and  though  the 

used  was  the    private  sea!    of    the  agent,  if   the  agent  was 

MifiKcd  to  execute  it,  or  the  company  ratified  hi.s  act.**     The 

ihti  of  trustees  of  a  corporation  in  signing  tbeir  names  separately 

to  a  lease  and  affixing  the  corporate  seal  separately  to  each  name 

IS  a  good   execution  of   a   lease,  tlieir  action   being   considered 

unnecessary^  but  not  as  vitiating  the  lease.* 

The  presence  of  a  seal  gives  rise  to  a  prima  fade  presumption 

Ctnji!  Co.  r,  Kntipp,  fj  Pet,  (U.  S,)  541:  Bcllaitiy  Mfg.  Co.,  li  K.  H.  205;  Saniu 

of   MHTQpblis    i\  Gotl&rhluk,    J4  Ctara,    etc.,   Assoc   t\  Mcredilh,  49   Md, 

'.  S  >iq:  Trustees,  etc  .  r.  Mumjy,"  389:  TruncJy  v.  FarfBr,  33  Me*  225.     Sec 

i:   Crowley  r.  Genesee  Mtning^  Jilfto,  snpm,  PowEKS  Ab  To  Real  Estate; 

275;  Siivings  Bi*nk  ^^  Davis,  Conveyances  bv  Cohpurai  tONS,             * 

ii:    Bancroft    i\   Wilminglon  t.  Oftborn  7'.  Bank  of  U.  S,.  9  Wheal, 

Academy.  S  DeL  577;  Mahcf  (U.  S.)  736- 

38    III    2iM    Tow«  of  New  5.  Paret  t\  Bavofine,  39  N.  J.  Law,  559. 

i>  ^,  T'hO'mA^,  S2  Ml   259:  Trustees.  C^mpatf  Cape  Sable  Coajpany  s  C^e.  3 

JahwiioTi.  53  Ind,  273;  Maine  Sia^e  Bland.  606. 

bir^i:le3f,l4  Mc.444r^wdgeU'  Bank.  fi*    Ruson    v.  Mining    Co.,  90    N.   Car. 

.V   Me.    42S:    Santa  CJarri   Mining  417;    Morrb  v.  Kcil,  20  Minn.  531.     See 

Merediih.  49   Md.  389;  Peine  alsrj,  x«/ni.  PovvnuiiA5  n*  Real  EsT ATI' » 

14     Miss     647:     BtKklej     JA  CoNVEVANCKS  HV   CoftimRAntJNS, 

Mft.  452;  Gnmiwin   v.  L  fiion  7^    In    Deberry    r\    Hoily   Springs,    35 

.    J4    N    H.  378:  Crawford  z\  Miss.  3S5.  it  was  held,  where  the  charter 

43  N*J*LaWt  325:  VVhufofd  of  a  municipa!  corpora iion  auihoriicd  ii 

fi4    N.    V,    I45t    Sheldon  v.  *Uo  have  a  common  seal  and  to  cotiUacl 

I    Vi,    102        See   abo.  jupm,  under  the  fame  or  withuut  ii/' an  appeal 

TO  LamIi;  CoN'VEVANt-Es  BY  bond  of  ihc  ciirpuralion  was  sufficiently 

^>NS.  seated     with     the    private    seal    of    the 

.  , .n    t\    Guardians    of    Bethnal  president  of  the  boactl  of  selectmen,   if 

L-    R.    *»    ^    P'   ^^l     Rcuier    r\  there  he  tm  common  seal 

'  Tekitraph  C«,,  6  EL  &  B«    34*-  8-   Enrek^i    Clothes    Wrin^irjg    Mach, 

^m6  r^    Dennett.  27  L.  J,  C,  P.  Co.  ;■.  Bailev  Washing  &  Wringing  Macb. 

'  London. etc., R., 5  Estch. 442-  Co,,  ri  WaII.  (U^  S,)  4S8. 

son,  42  Mo   74.  9.  J.ickson  v,  Walsh,  3  Johns   (N.  Y.) 

^taies  t',  Dandridgc,  226;    Clark  :■    Farmers*  Wool  Mfg,  Co,. 


a.  ■ 
8.  i 

15  ViilK*V     I  . 


De5;|>au:h   Line  t',     15  W»*r^d.  iN\  Yj  2§6. 
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that  it  was  affixed  by  proper  authority.*  But  this  statement  of  the 
rule  is  criticised  by  an  able  writer/^  The  mere  fact,  however,  that 
an  instrument  has  the  corporate  seal  attached  does  not  make  it  the 
act  of  the  corporation,  unless  the  seal  was  placed  to  it  by  some  one 
duly  authorized.^  A  ratification  by  the  corporation  of  an  officer'?^ 
use  of  the  corporate  seal  may  be  presumed  under  certain  circum- 
stances.'* The  burden  of  proof  is  on  the  party  impeachin^j,  and 
the  seal  is  prima  facie  evidence  that  officers  did  not  exceed  their 
authority.* 

The  effect  of  affixing  the  seal  of  a  corporation  to  a  contract  is 
the  same  as  when  a  seal  is  affixed  to  the  contract  of  an  individual : 
it  renders  the  instrument  a  specialty.®      It  has  also  been    held. 


I?'     \ 


1.  Indianapolis,  etc.,  R.  Co.  v.  Morgan - 
stern,  103  111.  149;  Wood  v.  Whclen,  93 
111.  153;  Southern,  etc.,  Assoc,  v,  Busta- 
mente,  52  Cal  192;  Solomon's  Lodge  v, 
Moniroollin  58  Ga.  547;  St.  Louis  Public 
Schools  If.  Ripley.  28  Mo.  415;  Chouquette 
V.  Baruda.  2$  Mo.  491;  Trustees,  etc., 
V.  l^cKechnie,  90  N.  Y.  6x8;  St.  John's 
Church  V.  Steinmetz,  18  Pa.  St.  273. 

2.  "The  meaning  of  these  statements 
is  not  perfectly  clear.  The  seal  of  a 
corporation  certainly  possesses  no  mys- 
terious virtue  not  possessed  by  other 
seals;  and  a  contract  under  seal  executed 
by  the  agents  of  a  corporation  is  subject 
to  the  same  rules  of  evidence  and  of 
law  as  a  similar  contract  executed  by  the 
agents  of  an  individual.  In  order  to 
prove   the  execution  of  a  contract  pur- 


5.  Morris?/.  Keil,  20  Minn.  531;  Flint 
7K  Clinton  Co.,  12  N.  H,  434;  Teoney  v. 
Lumber  Co.,  43  N.  H.  534:  Loveit  t\ 
Steam  Saw  Mill  Assoc,  6  PaiRe  f  N.  Y.), 
60;  Koehler  t\  Black  River  Falls  Iron 
Co.,  »  Black  (U.  S.),  7 J 7:  LtRgctt  v. 
New  Jersey  M,  &  B,  Co..  Saxt.  Ch.  (N. 
I.)  550;  St.  Louis,  etc.,  Co.  T^  Risley*  28 
Mo.  419;  Choquetie  v.  Baruda.  28  Mo. 
497;  Musserz^.  Johnson,  42  Mo..  74;  Reed 
V,  Bradley,  17  III.  325:  Union  Gold  Mine 
Co.  V.  Bank.  2  Col.  226. 

Denman,  C.  J,,  in  Hill  v.  Manchester 
&  Salford  Water  Works  Co.,  5  B,  &  Ad. 
874.  observed:  "The  plaintiff  proved 
that  the  commi>n  »eal  of  ihe  company  was 
affixed  to  the  bond  by  the  officer  who  had 
the  legal  custody  of  ii.  and  so  threw  upon 
the  defendants  the  burden  of  clearly  prov- 


porting  to  have  been  executed  under  the  •ing  that  it  was  not  sec  by  their  aurhofiiy. 


corporate  seal,  two  facts  must  be  shown: 
first,  it  must  be  shown  that  the  agents  by 
whom  the  contract  purports  to  have  been 
executed  were  in  fact  agents  of  the  cor- 
poration, having  authority  to  execute  the 
contract  in  question,  or  contracts  of  that 
general  description;  and.  secondly,  it 
must  be  shown  that  the  signatures  are 
genuine,  or,  in  other  words,  that  these 
agents  did  actually  execute  that  particular 
contract.  The  mere  circumstance  that  a 
seal  was  affixed  to  the  contract  would 
evidently  not  tend  to  establish  either  one 
of  these  facts."  Morawetz  Corp.  (2d 
Ed.)  §340. 

8  Koehler  v.  Black  River,  etc.,  Co., 
2  Black  (U.  S.).  715;  Bank  of  United 
States  V.  Dandridge.  12  Wheat.  (U.  S.)64. 

4.  A  ratification  of  the  use  by  the 
treasurer  of  the  corporate  seal  on  notes 
may  be  presumed  where  a  committee  of 
the  directors  pronounced  the  notes  p:enu- 
ine;  where  interest  was  paid  on  them, 
and  reports  stating  this  fact  were  accep- 
ted. St.  James'  Parish  v.  Newburyport, 
etc.,  Horse  R.  Co.,  141  Mass.  500. 


To  same  effect:  McCracken  v.  San  Fran- 
cisco, i6  CaK  638;  Le%''ering  v.  Miiyor. 
etc.,  of  Memphis,  7  Humph,  (Tenn.)  553; 
Turnpike  Roadie  Myers.  6  S  i'  R.  {Pa.) 
12;  Leggett  v.  N.  J.  Mfg.,  eic^  Co..  J 
Saxt.  Ch.  R.  (N.  J.)  541:  Loveti  i-  Sieam 
Saw  Mill  Assoc,  6  Paige  (N.  Y.K  54; 
Burrill  v.  Naham  Bank,  2  Mel  (Mass,) 
163.  Perhaps  ftmira:  Miller  t-.  Ewer.  27 
Me.  509;  Johnson  v.  Bush,  3  Barb.  Ch. 
(N.  Y.)  207;  *'  but  the  latter  ts  not  so  con- 
sidered." says  Cope,  J.,  in  McCracken  tk 
San  Francisco,  16  Cal.  63S. 

6.  In  Clark  ^^  Farmers'  Mfg.  Co.,  15 
Wend.  (N.  Y.),  It  was  held  that  the  effect 
of  affixing  the  seal  of  a  corpnratiofr  tu  a 
contract  is  the  same  as  when  a  seal  \s  af- 
fixed to  the  con  tract  of  an  individual:  it  ren- 
ders the  instrument  a  specially.  Further, 
that  the  agens  of  a  corporation  may 
enter  into  contracts  under  ibe  corporate 
seal  for  the  payment  of  nrjrmey.  in  further- 
ance of  the  business  of  the  torporaiion; 
it  is  not  necessary  they  should  subscribe 
their  individual  names  to  the  contracts, 
but  their  doing  so  will  not  vitiate  the 
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althotigh  not  uithoiit  object  ion,  ^  that  the  common-law  rule  that  an 
n  under  seal  imports  a  consideration,  applies  as  ^itrongly 
.ladc  by  a  corporation  actinia  within  it^  powers,  as  to  a 

nut  11  nil  person,** 

X  PowEES  km  Liabilities  as  to  Costtbact^  —it  is  a  wcll-scttlcd 
principle  that  corporations  have  implied  power  unless  restrained  by 
la;v;  and  except  as  so  vestrained,  to  make  all  such  contracts  as  will 
lurrbc-r  the  objects  of  tlicir  creation,^  and  that  their  dealings  in  this* 
1  ly  be  like  those  of  an  individual  seeking  to  accomplish  the 
■  Is.*     This  principle  i.'^  directly  or  impliedly  recognized  in 
ticss  cases  which  arc  referred  to  under  other  branches  of  this 
.,...,    They  have  no  powers  as  to  contracts  except  such  as  ai'e  ex- 
pressly granted  or  necessarily  implied,^  and  their  contracts  must 
DC  made  in  the  manner  authorized  by  their  charter,'*     While  a 
coq><?rjtion  can  have  no  legal  existence  out  of  the  boundaries  of 


rfifporatc  iici*      Sec  a!so  Boone  on  Corp. 
tkun%    Benmst    i\  C^rondclei*    % 
re.u:  PcirteT  i*   Antlrtiscoggifi,  etc., 
IV    \.fj  ^  37   Mc,   349:  Mcfrilt  ->    Cok\  9 
Hun  (M/V)   <jS;    Clark   v.  Waa!    Mfg. 
I  M      J5   VVenrt.    «N.  Y.)    2'?t>;    Su'cle  t. 
iQ  rtc..Mfg.  Co,,  15  Wciul.  (N.  Y.) 
■ '  T^ese  ciiscs  dn  not  statt  the  law 
Liy  fio  fftras  ihcy  h<ikl  that  pram- 
note*  Are  not  negotiable    bccaiisc 
iH.frate  s  al/'       Mora  wet* 
:  341.  note. 
-c.il  o(  a^rorpofatror*  is  equally 
.'  as  ;i  means  t*f  cvidcnrinjr  its 
I':   bound  by  a  simple  Lf:»ntr*tr.t 
ji  xp^mlty*  sec  Ccni,  Nat*  Bank  r% 
n>tir,  etr.t  R    Co,,  5  S*  Car.  156;  s, 
;,♦  ij  Knx.  Rrfi.  12. 

t  Mr»rawrt«  Curp.  (ad  Ed.)  1341* 
f    -  I    7^  City  (if  Albi«.  3  Mc' 

1^41-  1^;    Roys«l   Bi*nl£,  etc.,  r. 

»»t»u  :   I „.,.,„..»,  etc.,  R.  Co.,  itx)  Mivss. 

MS 

3    ItMiawei*  Corp,  (21I  Ed.)  §  J36,  #1/- 

wjiier*     etc,     Cairal     Ca.    v* 

I  H"w,  (U    S>  4^4:  Banr  I'. 

"   rh.   Co..  I  Sand.   Cb.  (N. 

■  son  c.  Lambert.  44  Iowa, 

R.  Co.  £»,  Evans.  6  Cj **aj* 

-r.ouishi    eic.    R.  Co-  t\ 

-ne  on  CorporHtinns.  par.  43,  eifinf^ 

Mir  C*»fbuh,  4S  ni  423;  Strauss  r^ 

'-  bt»  Co.,  5  Olvio  St.  Sq:  Seibrechi 

w  Orteaos,   12  La.   496:  Brooklyn 

'   '''      '   !■  ^1.    7f.  Slttu^ter,  33    Ind, 

First  National  Bank,  4^ 

\rh   -    lii-tfoit,  12  Mich. 

:Li  City,  §  Kdv. 

rnjhestef    Water 

■  ,3  U^m   K  Aid,  i;   Batem^n 

etc  »  5  Htirl   A;  N.  32a. 


4.  Boi?De  Oil  CorporaitoRs,  §43,  HHm^ 
Onion  Wftief  Co,  r.  Murphy'*  Fbil  FUitn- 
ing  Cn,,  22  Cat,  63o;  Fceny  r.  People's 
Fire  in??,  Co,,  2  Robi.  5*}^:  Siiite  Bank 
;>,  Cape  Fe^r   Bjink,   13  Ired.  (N.  Carj 

A  corporation  without  special  aulhor- 
jly  may  dispusc  uf  land,  goods,  and 
chattels,  and  in  its  legitimate  business 
fnny  make  ai  botid.  mofigaK^.  note  or 
draft,  and  com  positions  M'lih  creditors, 
oraji  assignment  fur  their  benefit,  eitccpt 
when  restrained  by  law.  Whitewater 
Valley  Canal  Co,  v.  Vanette,  21  How 
(U    S:)4I4. 

5.  \t\  Wecklcr  t',  Firsi  National  Rank, 
42  M<j,  581.  the  court  said:  '*  In  decid- 
ing whether  a  corporation  can  make  a 
particoUr  contract,  it  must  be  considered, 
in  the  first  place,  whether  its  charter  or 
^orne  statute  binding  upon  it  forbidsi  uf 
permits  it  to  make  sncb  a  contract;  and 
if  the  charter  and  v^alid  statutory  lavv  are 
silent  upon  the  subject,  in  the  second 
place,  whether  the  power  to  make  such  a 
contraci  may  not  be  implied  on  (he  part 
of  the  corporation  as  directly  or  incident- 
ally  nece^aty  to  enable  it  to  ful6l  the 
purpose  of  115  existence;  or  whether  the 
contract  is  entirely  foreign  to  that  pur- 
pose; a  corporation  has  no  other  powers 
thart  such  as  are  specifi chilly  granted,  or 
such  as  are  necessary  for  the  purpose  of 
carry  in  (J  into  effect  the  powers  expressly 
grafii*-d  '* 

6.  PtJWir  to  Coatraet.— A  corporation 
can  make  no  contracts  and  do  no  acts, 
either  within  or  without  the  Stale  which 
creates  it,  except  such  as  are  auihonied  by 
its  charter,  and  in  such  a  manner  as  the 
charter  authorizes.  Bank  of  Augusta  r. 
Earlc,  13  Pet,  tU.  S  )  319, 
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the  sovereignty  by  which  it  is  created,  its  residence  in  one  State 
creates  no  insuperable  objection  to  its  power  to  contract  tn  another 
State.^  'Whenever  a  corporation  makes  a  contract,  it  is  a  contract 
of  the  legal  entity  and  not  a  contract  of  the  individual  member^ 
and  the  only  rights  it  can  claim  arc  those  which  are  j^ivcn  to  it  as 
a  legal  entity.*  Nearly  every  question  which  arises  in  litigation  as 
to  corporate  liability  upon  contracts  involves  such  considerations 
as  whether  or  not  the  contract  is  ultra  vires, ^  and,  sinct^  aj]  cor- 
porate acts  and  contracts  are  performed  or  made  by  its  ofiicers  or 
agents,*  whether  or  not  the  corporation  is  bound   by  an   express 


1.  Bank  of  Augusta  v.  Earlc,  13  Pet. 
(U.S.)  519;  Runyan  v.  Cosier,  14  Pet. 
(U.  S.)  122;  American  &  For.  Ch  Union 
V.  Yount,  loi  U.  S.  352.  See,  generally, 
Foreign  Corporations. 

2.  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S  )  519. 

8.  A  corporation  cannot  enforce  an 
executory  ci>ntract  made  in  excess  of  its 
powers.  Nassau  Bank  v.  Jones,  95  N.  V. 
115. 

Provisions  in  the  charter  of  an  insur- 
ance company  merely  enabling  in  their 
character  are  not  restri«tive  of  the  gen- 
eral power  to  effect  contracts  in  any  law- 
ful  and  convenient  mode.  Relief  Fire 
Ins.  Co.  of  N.  Y.  r.  Shaw.  94  U.  S.  574- 

A  court  of  equity  will  not,  at  the  suit 
of  a  corporation,  set  aside  a  lease  made 
by  it  to  one  of  its  directors  after  it  has 
been  executed  over  seven  years  before 
any  objection  is  made  to  it.  and  has, 
during  this  time,  been  repeatedly  ratified, 
and  after  a  release  of  all  claims  executed 
by  the  corporation  to  the  lessee  on  a  full 
and  final  settlement  between  the  parties, 
there  being  no  evidence  that  the  settle- 
ment was  obtained  by  fraud  or  any  im- 
proper conduct  of  either  party,  although 
the  lease  was  executed  in  excess  of  the 
powers  of  the  corporation.  Pneumatic 
Gas  Co.  7/.  Berry,  113  U.  S.  322: 

Although  a  corporation  has  exceeded 
its  corporate  powers  in  making  a  contract 
of  lease  for  a  period  beyond  the  term  of 
its  existence,  where  the  lessee  remains  in 
possession  of  the  property,  a  note  given 
by  him  as  a  compromise  for  the  notes 
orifi:inally  niven  as  the  price  of  the  lease 
will  be  valid.  Northern  Liberty  Market 
Co.  V.  Kelly,  113  U.  S.  199. 

Certain  residents  of  a  county  bound 
themselves  for  enough  to  pay  for  a  right 
of  way,  and  the  company  constructed  the 
road.  HtU,  that  the  promisors  could  not 
plead  ultra  vires.  Chicago  &  Atlantic  R. 
Co.  V.  Derkes,  103  Ind.  520. 

A  steamship  corporation  agreed  to  pay 
money  to  another  steamship  corporation 


for  ceasing  to  exercise  its  franchisees. 
Held,  an  illegal  transactirin,  which  t-quiiy 
would  enjoin  at  the  insunce  of  a  ^tuck* 
holder  uf  the  corporaiion  which  waii  it* 
pay  the  monev.  Leslie  i\  Lorillard^  4" 
Hun  (N.  Y.),  392. 

Although  there  may  be  a  Hefcci  of 
power  in  a  corporaiion  to  makr  a  con- 
tract, yet  if  it  is  not  in  violaiion  of  \is 
charter  or  of  any  statute,  apd  the  cor- 
poraUon  has  hy  its  promise  induced  k 
party  in  execution  of  the  contract  to  eit 
pend  money  and  perform  his  part  iherr- 
of.  the  corporaiion  is  liable  on  the  fon- 
traci.  Hitchcock  v.  Galveston,  96  U.  S 
341. 

In  the  absence  of  proof  ?^bowmg  a  want 
of  authority  on  the  part  of  a  corporaiion 
in  making  a  coniraci,  or  of  a  virilation  nt 
its  charter,  a  claim  thai  ihe  contract  is 
ultra  vires  will  not  be  upheld:  every  pre- 
sumption is  to  thecontritry.  Rider  Life 
Raft  Co.  V.  Roach,  97  N.  V.  378. 

In  a  suit  for  money  loaned  a  corpo^ 
ration,  and.  used  by  it,  ihe  corporation 
cannot  plead  that  it  exceeded  iis  jsinlutory 
power  to  contract  debts,  or  thai  the  ciffi- 
cers  negotiating  the  luan  were  not  prop 
erly  authorized.  Conncciicut  Rivtr  Sav- 
ings Bank  v.  Fiske,  60  N\  H.  363, 

4.  A  corporation  can  act  only  by  its 
agents  or  servants.  Barnest  r  Digi  of 
Columbia,  91  U.  S.  540:  Maxwell  v.  Same, 

91  u.  s.  557. 

Persons  dealing  with  the  managers  of 
a  corporation  must  uke  nutice  of  the 
limitaiions  imposed  upon  their  auihority 
by  the  act  of  incorporaiioii.  Pearce  t*, 
Madison  &  I.  R.  Co.,  21  How.  (U.  SJ 
441. 

One  who  makes  a  s^pecial  contract  with 
the  manager  of  a  corporatjnn  is  bound  to 
notice  limitations  on  the  managers  au- 
thority. Smith  7'.  Co  operative  Dress 
Assoc,  12  Daly(N.  Y.),  304. 

Rules  and  regulations  of  a  corporation 
that  no  contracts  shall  be  binding  ur>on 
the  corporation  which  arc  not  in  wriitng, 
signed   by    its    president,    cannot    affect 
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or  implied  ratification  of  its?  agents  acts*^     The  principles  to  be 


Crtutra^t*  made    fav   ibjrd    panks    wiih 

ii[Lnt»  ijf  Itic  t^orporatiun,  wjlhom  notice 

b  rule*,     A  verbal  cofiiract  ^ith  ihe 

trmivicr  of  a  railfiTad   compdiiy    lo 

•  r   lies,   timber,  etc.,  afi  ihe  line  of 

lad    to  be  mspecicii  ance  a  munth, 

*  iu,    j(  peceivccj.   hj   bf   paid  for  at  tur- 

fent  price*,  such  trjntritci  to  Uisl  until  I  be 

Cfnitr*fior    is    ootified    !o    stop»    is   not 

wiihin  Ihf  Statute  of  Frauds,   reqmnnj? 

ccpnttjiciji  not    to   lje  performed  williiu   a 

je.tr  it>  be  m  wruing.     Walker  ?\  Wil- 

mifijttun,  C,  ^'fe  N,  R,  Co.  (S.  Car;),  i  So. 

fel,  Kep,  3fi6. 

Aii  inrK»cenl  party  is  not  affected  by 
3iny  defect  of  ituthority  or  other  irrejtuUf 
itjf  on  the  part  of  those   actinjj  for  ji 
.:orpMf4t»t>n,  if  the  caiUTiict  could  be  valid 
r   any    circuin^iances,      Mffthaivts* 
rial   Bank  f    Slate    National   Bank 
Of  fusion,  \o  Wall.  tU.  S.)  604, 
Wliencver  a  corpo ration   aggregiiie  is 
■'hin  the  scope  of  the   Icjiptimatc 
>t  its  instiiUition^  all   p^^ircil  cun- 
i'V  lis  iiuthoriietS  iigetits  are 
<xpf  sof  the  corporation;  and 

All  dij  -.rd  on  them  by  liiw.  arid 

All  i^cEiu^u  c^ inferred  at  their  request » 
t»i«  itnpiied  protnises.  for  the  enforce- 
ment of  which  an  acuon  ]te$.  Hank  of 
CoJomhi^  s*.  Patterson,  7  C ranch  (U,  SOi 
2qff\  Gioapeake,  etc..  Canal  Co.  v. 
KtMpp.  <)  Pel.  \\J.  S,)  S4I 

Whfrc  a  coo  tract  was  made  with  a 
commmce  of  a  corporation  who  signed 
their  own  name,  adding  their  descnption 
as  fommiti,ee,  etc  *  and  the  other  party 
ifi  I  lie  rurfcrofriUion  addressed  them  in  the 
—       '   "'  -      -  ttion,  it  was  held  to 

not    40    Hid  I  vidua! » 

.       . ..,  .  alone  was  material; 

«itt  n  was  hel'l  clear  that  both  panics 
onric«t<jc*d  and  meant  that  the  cnn tract 
ir4i  to  be,  and  in  fact  was,  with  ibe 
eorpor*iii>n*  Whitney  v.  Wynian.  jot 
0.  S  392 

Where  a   direct*>r    of    a    corporation 

asAotne^  a  power  never  delenaied,  stich» 

for  imtartce,  ^s   to  tell  a  merchant  tfiat 

(hi  iT»fp(jratit»n  will   be    respuivsible  for 

■^  furnished  to  an  employee  of  the 

.ratifio,  the  mdrchiini  cannot  charge 

ijc  corporation    for  goods   furnished  in 

iht  belief  that  the  corporation  would  pay 

'"  :^f?m      Rice  7*.   Peninsular  Club    52 

'   87      See  also  Woman's  Christian 

ijjcrance  Utiion  v.  Tayk»r.  8  Cnl,  75; 

Mj*opin  -u,  Virginia  Lead  Mining  Co,,  78 

Mo.  14,  Dale  z\  Doodldson  Lumber  Co. 

lArk-K  2  S.  W,   Rep,  703;  Pcierborouirb 

K.  Co.  lA  Kashtja,  cic,  R*  Co.,  59  N.  H, 

5«S- 


A  contract  between  I  wo  corporatioas 
is  not  void  because  all  of  ihc  directors 
of  one  of  the  corporatioos  are  members* 
of  the  board  ot  directors  of  (he  other 
corpora  I  ton.  Alexander  r/  Williams,  14 
Mo.  App>  13, 

L  A  corporation,  like  an  ittdividual, 
may  ratify  the  atts  of  iis  agents  dtine  in 
excess  ol  authority.  Miirshall  County 
P.  Schenck,  s  Wall.  (U,  S,)  773. 

A  contract  may  lie  rallied  by  the 
stnckhotders  of  a  corporation  if  it  is 
made  with  full  knowledge  of  aX\  %\i^ 
material  lacts«  although  in  ignorance  of 
the  legal  effect  of  ^uch  facts  Kclley  r, 
Kew  bury  port  ^  Amesbury  llorse  R*  Co*. 
J41  Mass.  496. 

A  ctirporiition  may  ratify  an  %ct  of  its 
agent  which  it  t:ot:tld  have  MUthoriied. 
Greenleaf  7',  Norfolk  Southern  R.  Co,^ 
<^t  N.  Car,  33.  See  also  Poole  v,  Weaf 
Point  Butler  &  Cheese  Assf>r.»  30  Fed, 
Rep.  813;  fndianapolis  Raiting  itXiW  Co, 
'\  St  Louis,  eic,  R  Co.,  7  Sup.  Cl,  Rep, 
542:  Bancroft  v.  WilmingLon  Conference 
Academy*  5  DcL  577* 

Where  a  forporatton  sues  to  sei  aside 
a  contract  claimed  to  have  been  ayTectl 
to  by  it<i  drrt^ciors  in  fraud  of  it&  righfi. 
the  other  party  lo  the  contract  cann*ir 
conietid  that  the  arquiescrnce  id  the  coi- 
poratii*n  precludes  its  artitnu  Mt-irt^pou 
ilan  Elev.  R.  Co.  7',  Manhattan  Elev,  R. 
Co.,  11  Dalv(N.  Y,),  373;  s.  c.  14  Abb, 
N,  Cas.  (N   Y.)  103, 

In  an  action  on  a  contract  eKecuied  by 
the  president  of  the  defendant  ettrpora- 
tion,  without  aothority  from  the  directors, 
where  (be  pi  ai  mi  IT  has  performed  all  the 
acts  required  of  him  by  the  coo  tract*  and 
relies  on  theacquiescci  ccof  Ihedirettors 
as  a  ratific^iitm,  a  charge  that  *'  aJl  direc- 
tors are  presumed  to  kn<MV  what  it  is 
their  duty  to  know,  ^vhat  they  are  able 
to  know,  and  what  they  undertook  to 
know  when  they  accepted  the  position/* 
and  '^ihat,  in  the  absence  of  direct  and 
positive  evidctjce  of  the  knowledge  of  the 
directors^  jurors,  have  the  tight  to  assume 
tbnt  they  are  dtting  what  they  were  ap* 
pointed  10  do,  ami  that  they  knosv  what 
they  were  appointed  to  know,"  is  erro- 
ncnus  The  party  relying  on  a  rati  flea- 
lion  must  s-how  that  the  directors,  or  a 
majority  of  them,  actually  knew  of  ibe 
contract  and  lis  lerms»  and  with  such 
k no tv ledge  acquiesced  in  it.  Murray  r-. 
C.  N.  Nei*on  Lumber  Co,  (Mass  ),  9  N. 
E.  Rep  654, 

Where  a  corporation  has  sold  its  prop- 
erty waihout  legal  authority  to  make  the 
sal.f,  an  objection  cauuot  be  raised  aft«r 
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applied  to  the  contracts  of  corporations  which  relate  to  its  prop- 
erty/ such  as  land/**  the  power  to  borrow  money,^  powers  and  lia- 
bilities as  to  negotiable  instruments,*  the  use  of  the  corporate 
scal,^  etc.,  are  treated  elsewhere  in  this  article,  and  to  state  them 
here  would  be  needless  repetition. 

Liabilities  of  a  corporation  arising  out  of  the  acts  and  contracts 
nf  its  officers  will  be  treated  under  the  title  OFFICERS  OF  Pri- 
vatp:  Corporations. 

The  principles  to  be  applied  in  determining  when  and  how  far  r, 
contract  of  a  corporation  is  ultra  vires  will  be  treated  under  the 
title  Ultra  Vires. 

E.  MlSGELLANEOirs  PoWEBS. — A  corporation  created  for  insuring 
property  has  no  power  to  engage  in  banking.®  A  life  or  fire  insur- 
ance company  cannot  issue  marine-insurance  policies.''  A  life  and 
accident  insurance  company  cannot  issue  fire-insurance  policies.^ 
Corporations  cannot  form  a  partnership  unless  expressly  author- 
ized,® but  they  may  become  estopped  from  interposing  such  a  de- 
fence when  sued  upon  a  joint  contract.*®  A  corporation,  as  well  as 
a  natural  person,  may  become  a  joint  owner  of  a  ferry  if  its  charter 


ihe  contract  has  been  subsequently  car- 
ried into  effect  by  the  consent  or  ratifica- 
tion of  all  parties  interested  in  the  sub> 
^ect-mauer  of  the  sale.  Chicago,  R.  I. 
h  Pac.  R.  Co.  V,  Howard,  7  Wall. 
in.  S.)392. 

One  who  has  contracted  with  a  de  facto 
corporatitm,  either  by  making  a  subscrip- 
\\n:\  or  Otherwise,  is  estopped  to  deny  its 
regular  organization.  Chubb  v.  Upion, 
gs  U.  S.  665;  Frost  V.  Frostburg  Coal 
Ci^.,  24  How.  (U.  S.)  278;  Douglass 
Crmiuy  v.  Bolles,  94  U.  S.  104;  Leaven- 
worth County  V,  Barnes,  94  U.  S.  70; 
Caspy  V,  Galli,  94  U.  S.  673;  Close  v. 
(ilrinvood  Cemetery,  107  U.  S.  466. 

1  See  supra  this  title.  General 
l%iuKKS  AS  TO  Property. 

3  See  supra  this  title,  Powers  as  to 
Land. 

3,  See  supra  this  title.  Power  to 
HoRRow  Money. 

4  See  supra  this  title,    PoWEiis   AND 

LlATlILlTIES  AS  TO  NEGOTIABLE  InSTRU- 
M  EN'JS. 

d.  See  supra  this  title,  Use  of  Cor- 
I'tikATE  Seal. 

t.  Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 
i^Sq;  Grand  Lodge  v.  Waddill.  36  Ala. 
313:  Chambers  v.  Falkner,  65  Ala.  448. 
i^mpare^^'^dWXv.  Alabama,  etc.,  R.  Co., 
35  Ala.  323. 

In  Mechanics'^  etc.,  Savings  Bank  v. 
Meriden  Agency  Co.,  24  Conn.  159, 
where  a  charter  authorized  the  corpora- 
tion "'  to  do  a  general  insurance  agency, 
commission-  and  brokerage  business,  and 


such  other  things  as  are  incidental  to. 
and  necessary  in,  the  management  of  that 
business."  this  did  not  authorize  the  com- 
pany to  subscribe  to  the  stock  of  a  sav- 
ings-bank and  building  association. 

7.  Ke  Phoenix  Lite  Assur.  Soc,  2  J.  & 
H.  441. 

8.  Ashton  V.  Burbank,  2  Dill.  (C.  C.) 

435. 

9.  Burke  v.  Concord,  etc..  R.  Co..  S 
Am.  &  Eng.  R.  R.  Cas.  552;  State  v. 
Concord,  etc.,  R.  Co.,  13  Am.  &  Eng.  R. 
R.  Ca^.  94:  Morris  Run  Coal  Co.  z/.  Bar- 
clay Coal  Co.,  68  Pa  St.  173;  Smith  v. 
Smith.  3  Desau.  Ch.  (S.  Car.)  557.  But 
see  Allen  v.  Woonsocket  Co.,  11  R.  I. 
288;  French  t/.  Donohue,  29  Minn.  iii. 

10.  Caiskill  Bank  v.  Gray,  14  Barb.(X. 
Y.)47i;  Marine  Bank  v.  Ogden.  29  III. 
248;  Racine,  etc.,  R.  Co.  v.  Farmers', 
etc.,  Co.,  49  III.  331. 

Defendant  corporation,  chartered  to 
construct  and  operate  a  railroad  between 
Savannah  and  Macon,  and  to  organize 
and  carry  on  a  banking  business,  held 
to  have  no  authority  to  enter  into  a  part- 
nership with  a  private  individual  to  pur- 
chase and  run  a  steamboat  on  the  Chatta- 
hoochee riVer,  forming  no  part  of  iis 
route,  and  that  it  could  not  defeat  liabili- 
ty for  an  injury  caused  by  the  negligence 
of  an  officer  on  a  steamboat  with  the  plea 
that  the  running  of  the  steamboat  was 
ultra  vires,  it  being  chartered  only  as  a 
railroad  and  banking  company.  Central, 
etc.,  R,  &  Banking  Co.  v.  Smith,  76  Ala. 
572;  s.  c,  52  Am.  Rep.  353. 
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and  conililutiun  dn  not  preclude  ii,  antljikea  natural  person,  may 

compel  an  account  for  its  :iharc  of  thi;  earnings, '     There  is  no 

parsyniption  that  a  corponitiun  is  capable  of  purchasing  ajid  hold* 

1  .s  of  stock  of  another  corporation,  it  not  appearing  under 

t-uaistanLC-s  they  were  acquired  or  held  i*'*  but  the  purcha!!fe 

1  curporation  of  stock  in  another  corporation  is  not  nccesfiarily 

J,^     It  has  been  held  that  a  corporation  aggregate  has  not  thu 

kgal  capacity  to  take  an  oath.*     A  manufacturing  company  may 


Multnomah  R.  Ci>.. 
55  Am.  Hep  327. 


t    ^  Parley,  fid  CaL  113, 

A  'i  ha*  rtu  tiDpltcd  right  Ui 

"111  )ti  another  company  for 

'   icintioltii^jt  its  manage* 
■  rxf  Corp.  {3d  Ed.)  §  43K 
:iMniritf  £*,  Mafcy,  3  Woudu.  &  M. 
Vfural  R,  Co.  1%  Collins,  40  Git,  5S2; 
I  f.  Sa%;innahi  clC-,  R    Co.,  43 
cat  Northern  R.  Co,  t\  Eastern 
:   Co..  31   L.  J.  Ch,  »37      S<?c, 
Kyaa  7\  Lc*4venv¥i>nh  cie, >  R. 
..Ml,  365;    Hui»Ui  r,  Robinson,  55 
iU,  419      Nor  tnav  ^  corporiiiiriD  h*4tj 
*h*oes  i»  another  company  as  an  invest- 
.1.  unliris  this  be  the  usual  m€ih*id  of 
:rig  on   jii»   own    proper    business. 
fight  ol  a  corporation   [u   invest   tn 
s  oi  aiioLlirr  compiiiiy  cannot  be  im- 
,     a  intrdy  becausic  boih  companies  arc 
eriLifugcil   in  a   similar  kind  of  business, 
A  trjf|Kir»tinn  rriust  cdrry  on  its  business 
by  it!»  otvn  agent!^,  ;iiul  not  thfoui^h  the 
*5?n«*v  T-'f  nfi  fM  her  iiofpo  ration.     M  ccban- 
ic»    ■  f*  MeriiJen  Ajaency  Co.* 

Ij   <  Sumner    ?*,     Marty,     5 

^'^  ^5;  Fran  let  in  Co.  ?'.  Lew* 

isi,,  68  Me.  43;  Berry  ^. 
J    tN\  V.>   199-      Cinnf^inf 
.i«le  Lock  Co.,  47  Conn*  141; 
:■,  Carsrm  HtU,  <tic.,  Mintn|c  Co., 
Ji  PliiLj.  4*14;    Frf*nk[in   Bank  <v  Com* 
mrnial  Flank,  3b  Ohio  St.  550^     In  Mill- 
h^nk  V.  New  Vork,  ctc.»  R.  Co.,  64  How, 
Fr.  jN.  Yj  20   i%  was  hcU  that  a  railroad 
.  I .  r  I  * .  I  f  I .     f  1 1 V  r  1 1  r^  acqni  red  sha  res  i  n  a  n  - 
i:riulij  not  vote  upnn  the 
I  It  could  collect  the  divi- 
>i^nU«. 
N  fir*!  NsitiofiAl  Bafikt'.  Nadonal  Ex- 
I   I    -  ''    S,  <''7c)i.  it  was  held 

'^s  by  national  banks 
,M'-iiib(ted  by  the  JCacion- 
X,   but  such  a  prohlbuion 
N  ihe  failure  to  grant  the 
jfcufcr.       In   ihe    iKJnesi  exercise  of  the 
fowrf  v^  I- rrrn promise   a   doubtful   debt 
iv.  or  one  owinj*  by  a  bank, 
Ukkefi   by  a   bank  with  a 
irvv  TO  lilt  If  ^ulif;rnoenl  change  or  con- 
version irvtci  mt^fiey,  ^o  as  to  make  good 


and  reduce  the  ar>tjcipated  loss,  Such 
transaction  docs  nt^t  anioitni  to  a  dealtng 
m  stocks.  See  also  First  NationnL  Bank 
V.  Hoch,  S9  Pa.  St.  334. 

Ill  Moravv^rtJi  on  Corp.  (2d  Ed. J  %  43 J, 
the  following  U  laid  du*vn  :  "No  rule  can 
he  stated  for  determining,  in  all  cas^es, 
whether  or  not  a  corpor^iuon  may  |>ur< 
cha  se  shar  es  i  n  a  n  o  I  h  ex  CO  m  p  a  n  y ,  5  hares 
Hie,  in  reality,  the  interests  belonging  lo 
the  associates  or  part  oivners  of  the  cor- 
porate concern;  but  in  many  inslanLCS 
they  have  a  Jlsced  value,  and  are  deaU 
with  as  i.ingibie  properly.  The  right  lo 
purchase  itnd  buld  shares,  therefore,  de- 
pends upon  the  precise  character  of  the 
shares  and  the  dri:u instances  of  the  case, 
Thus,  a  corporation  whose  charter  author- 
i?.es  it  LO  invest  its  fundi*  in  an  enterprise 
not  reciuiring  the  direct  supervision  of  it* 
iigents  would  be  entitled  to  do  this  in- 
directly by  pii  re  basing  shares  in  another 
company,  but  would  have  no  right  to  buy 
shares  for  a  peculation.  A  corporation 
having  authority  to  lend  money  on  se- 
curity  would  Ise  entitled  to  receive  sharesi 
of  approved  value  as  security,  but  would 
have  no  right  to  hohl  them  lo  nbiain  ihe 
diviilends,  or  in  the  hope  of  a  ^peculaiiv^e 
increase  of  their  value.  On  the  other 
hand  I  a  corporation  engaged  in  the  busi- 
ness of  buying  and  seUing  shares  as  a 
speculation  would  have  na  right  lo  ac* 
quire  them  for  any  other  purpose.*^ 

3.   Hill  tK  Nisbet*  too  Ind.  34t» 
«  4.  Alabama,  etc.,  R.   Co.  v.  Oaks,  37 
Ala.  694, 

A  corporation,  although  unable,  being 
a  corporation,  to  take  the  iiath  rcc|uired 
of  trustees  by  Tfnttfsur  Code.  ^  4974*  be- 
fore entering  on  iheir  duties,  m^y  yei 
take  and  hold  estates  as  a  trustee  or 
mortgagee,  and  execute  trusts  in  w  hich  it 
has  an  interest  within  the  scope  of  its 
business.  Perry  on  Trusts,  sees.  42.  43* 
And  a  failure  or  inability  to  comply  with 
Lhts  provision  of  the  statute  will  not  affect 
the  viibdtly  of  the  deed,  or  divert  the 
title  vested  by  it.  Vance  tK  Smith,  2 
Heisk.  (Tenn.)  543;  Young  f.  Card  well. 
6  Lea  tTenn-),  171:  Lincoln  Savings  Bk. 
-'.  Ewing,  12  Lea  (Tenn.),  59S.   ^ 
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buy  patent  rights  to  competi:  in  business*'  A  corporation  formecl 
for  the  manufacture  of  spermaceti  candles  may  purchase  Stale 
bonds  and  engage  to  pay  for  them  at  a  future  day*^  A  boom 
company  authorized  to  maintain  a  boom  in  a  river  wherever  it 
should  think  best  cannot  obstruct  navigation,  alleging  that  it  could 
not  otherwise  enjoy  its  privileges,^  CDrporations,  as  the  owners 
of  ve^^ls  whether  sail  vessels  or  steamers,  may  maintain  a  salvage 
suit.*  The  power  to  have  a  board  of  directors  is  inherent  in  all 
private  cuq>orations.  No  special  power  need  be  conferred  by 
statute;* 

L.  Liability  foe  Toetb,— It  was  formerly  held  that  a  cor]>ora- 
tion,  having  no  soul,  could  not  do  a  moral  act,  and  therefore  could 
not  De  iiable  in  tort;  but  that  doctrine  is  entirely  obsolete,*  and  is 
regarded  as  more  quaint  than  substantial,*  It  is  now  well  settled 
that  corporations  will  be  held  to  respond  in  a  civil  action  at  the 
suit  of  an  injured  party,  for  every  grade  and  description  of  forcible, 
malicious,  and  negligent  tort  or  wrong  which  they  commit,  however 
foreign  to  their  nature  or  beyond  their  granted  powers  the  wrong* 
ful  transaction  or  act  may  be,^     It  has  often  been  held  that   in 


1,  AV  Briusti,  tic,  Cork  Co. ,  L.  R.  i 
Eq   2:n- 

Railrond  compantps  may  aUopi  im* 
provrmciti!*,  Mavor  of  Nofwich  v,  NqF' 
lolk  R   Co,    4  Ei/&  B.  397, 

A  citrptjra.itm  incorporated  ro  uim  gun- 
si  oiks  has  implied  auihnnty  lo  purchase 
a  prt'viouslv  cxiMtiif^  patetii  for  turning 
jjun*i5tncks  and  aJI  or  her  irrcguiur  fontis, 
BliiKlirtfd's  Gun  SliKk  Factory  ^k  War- 
ner, I  Blalchf.  (C.  C)  27;, 

»,  Indiana  f'.Worain,  6  Hrli  (N.  Y,). 
33- 

3  Plummcr  ?%  Penobscot  Lumbering 
AssiiCj  £(7  Me.  363* 

In  I! nam  CorporalJon  r  WHitmgi  3<> 
Me,  133.  ii  was  li*;l*J  ihai  drivinij  lumber 
wiis  n*it  wilhtn  the  scope  of  zl  company 
authoriZi.-d  to  bnom  lumber.  See  ali^o 
Boom  Com  I' ami  s. 

4  The  Black  wall  -',  Saucelito,  W.  & 
a  rCo..  loWall,  (U,  Sj  i;  The  Ca- 
manchL*  V.  Coaisi  Wrecking  Co,*  $  WalL 

5.    Hurlbut  r.  Miifshall,  63  Wis.  590. 

6  Jtihnson  t\  %\.  Ltmis  Dispatch  Ccj,, 
2  Ml*  A  pp.  570;  Green  ?%  Ltinilnii  Genera] 
Omnibus  Co,,  7  C  H.  N,  S.  390. 

The  opinion  of  MlIiiwoo(I»  C.  B*»  in  12 
Jame^  I,,  was  this,  as  touching  corpora* 
tion^;  ''ihat  ihey  were  invisible,  im- 
mdrtallf  and  thai  Lhey  had  nu  Roulei  and 
iherefwre  no  Subprena  Hcrh  aK,'*inst  them, 
bo^rause  they  have  no  ConscltK^nte  nor 
fuuile;  a  Corporate* m.  L!»  a  Body  ag)^re« 
Rale*  none  can  create  ^oule.s  but  ixod, 
but  the  Ring  creates  iht:ni,jiiiU  therefore 


they  have  no  soules;  they  cannot  ^eidCf 
nor  appear  in  Person,  but  by  Al4on»ey, 
and  this  tvas  the  opinion  of  ManwiK^l* 
Chief  Baron,  louching  CoTpr»rauofis/* 

7.  Barry,  J*,  in  Coutitrs  Cju^,  9  W, 
L.  T.  Rep.  209. 

%  New  York,  etc  ,  R  Co,  ?.  SehuyJeT, 
34  N,  v.  49;  National  Bank  r.  Gt^ibain, 
joo  U,  S,  690:  Peebk^  p  Pat2p$co  Giiatiti 
Co.,  77  N.  Car.  233.  i^ce  also  aut-hori* 
tics  cited  in  succeeding  notes* 

In  Brokaw  r*  N,  J    R..  eic,  Co.,  32  N . 
J.  L*  339,  Dei^ue,  J,,  satd:  *'  U^  \htt  e«r[ier 
cases  it  was  held  that  an  action  of  ire^- 
pass  could  not  be  majntalned  ag^ins.!  a 
corptiraiion  a|;;gTegaie»  ^or  the  tcchim 
reason    that    a    tttpiai   and    ^xigfttt^    ' 
propirr    process    in    «(Hioos    oJ    Jrr    - 
^vould  tint  lie  againM  a  corporati 
this  technical  objection  was  not  un-    . ..  . , 
yielded    to,    a^  instances  of    actions    01 
irespasfi  agatnht  corporations  are  to  he 
met  with  as  early  as  the  year-books.      A, 
&  A.  Corp.  $385;   Notes  to  Maund  r» 
Monmouthshire  Canal  Co..  4  M,  &  G, 
454.       As    corporations     became    more 
numerous    and     were    mulupliLd.     ifntiJ 
a^^egated    capital,    seekir^K    tntre^imeni 
for  the  purpfises  n|  business,  is  ^encriilU 
invested  under  acts  of  incorporation 
protect  individuals  from  personal  W^'^ 
iiy,  technical  objections  which  stond    ni 
the  way  n:  subjecltnfr  corpor^Ations  to  a<r« 
tions  founded  oninrts  have  been  entirely 
swept  away,  and  rotpc^iations  have  been 
held   liable  for   all    torts,   the    same    us 
individuals,     That  lhey  may  be  sued   in 
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.'jch  ca?it*s  tli4.  iloctrine  of  aitrn  vires  has  no  application  J     Cor- 

o  n  s  ^  re  liable  for  t  h  c  a  ct s  o  f  t  h  e  i  r  se  r va  n  t  s,  vv  h  i  I  c  s  ti  ch  scr^^  - 

ire  engaged   in  tbc  business  of  their  principal,  in  the  same 

iiaancr  and  to  the  same  extent  that  individuals  are  liable  under 

like  circumstances/'*      Upon  a  well-settled  doctrine  in  the  law  of 

principal  and  agent,  that  the  principal  is  liable  for  his  a^cnt*s  acts 

f  within  or  incident  to  the  agent*s  employment,  and  is 

<itherwise,  it  is  important  to  consider,  since  corporations 

[411  4l!  uuly  through  agents,  how  far  the  atjcnts  act.s  were  within 

ihc  scope  of  his  authority.^     The  tendency  of  some  decisions  is  to 

L*nita-ly  disregard  the  doctrine  of  ultra  vires  in  its  application  to 

tht:  tcirts  of  corporations;*  but  it  is  said  by  a  learned  authority 

that  he  knows  of  no  decision  holding  a  corporation  liable  for  a  tort 


WTM,   case,    tres|>a*s    ^HOft    r/au^stm 

V   esmblishcd   by   lilc   eases 
'  n,  J_  in  Stale  k  Morris  ^ 

fm  m-i^  Htmtf  by  lire  ageiils  of  a  cor- 

licr  ff*  lotftrdiiH  or  in  ddkii*, 

■ss  o!  their  cmpfoy merit,  ihc 

sun   is   responsible*  ft*  an    indi- 

\\  under   sifnilar    circym^iances>. 

iiiiKi,  W.  *c  H  R.O>.  7'.  Qoigley, 

".  S|  302i   Mcnh^nts'  Nai. 

ijc  Nat,  Hrtnk  oi  Bosion,  lo 

L'.  S.)6o4;  Of  lean  i\  Piatt,  99  U- 

like  iTiilividtials.  are  lia- 

■  lice  iind  un!^kilfy1  acu 
..^  ,j.[idi  ^getit^  VVcTj^hnnan 
n.  I  Blatk  {U    S  I  31). 

■Jiis  are  responsible  Irjr  acts 
-by  wtihin  iheir  crirporaie  powers, 
If*  Tfi  rheir  curpf irate  name  and  by 
'■tficers  who  were  compeieni 
ill    the   torporaic    fH*wers. 
' "    ire  not  fnuncteiJ  \>n  con- 
ray  y  exercises  of  power 

■  rts,  or  ate  t^iuni  crim- 
lion  may  be  heUJ  to  a 

-^ibiltty  for  them  to  Ihc 

tiJ^j  urjutta.     Sill  Lake  City  £*.  Hollis* 

ter.  irSU  S.  256, 

'    ■        '  dfron    is   Jiabic    for   all  torts 

>  its  servants  and  agents,  by 

■  ihe  coi'poralinn,  express  or 

I      Denver   &    R.    G.    R,    Co.   v. 

TSm|i.  Ct.  Rep.  1286. 

1  Men,  Inn  IS*  Bank  z^  State   Bank,  to 

w'*JI    <b'    S  I  6«4;    Good^(>eed   7%    Bust 

'ink.  22  Ctinn.   53r>:  N^a.  Bk. 

K»o    IJ.    S,    699:    Green's 

■   Ml  Vires.  364. 

ibf^hty    r.    King   (N.    Car  ,    Nov. 

1  S.  K    Rep.  gaj.  ilic  court  em- 

iJly  repeated  that  the  plea  ui  ttlint 

!^  no  defence,  an*!   I  hat  Kince  au- 

mnritjf  lo  dtj  ihe  acr  was  unnec«ftS4iry  t^i 


Eiupporl   recovery,    an   illegal  ion    of  Hu- 
Lhority  was  nr»necej.siiry, 

A  corporation,  ivhen  siietj  for  a  tort, 
can  not  defend  on  the  ground  that  the  act 
from  which  the  tort  resulted  was  u/trti 
7'irrj.  Griibcr  1%  Washhigton  &  jaracs- 
ville  R,  Co,,  9a  N»  Car.  t. 

Corporations  are  liable  for  every  wron^ 
they  commit;  and  in  such  cases  the  doe 
trine   oi    ttf/rti  :  hts  has  no  application 
First   NriL  Hank  of  Carlisle  -\  Graham. 

A  corporation  cannot  defeM  liability 
for  an  injury  caused  by  the  negligence  of 
an  officer  on  a  steamboat  whh  the  ple^ 
thai  the  ronntnj?  of  the  steamboiit  was 
tfUnt  -'irrs,  h  befng  chartered  only  as  a 
railroad  and  banking  company.  Central 
R.  &  Banking  Co.  r.  Smith,  76  Ala.  572; 
s,  L\  ,  52  Am.  Ren,  353, 

9.  Natior^al  Bank  th  Graham,  100  U. 
5,  6gQ;  and  authorities  dted  tn  prectdirig 
noies, 

3.  See  title  Agkncv,  1  Am.  &  En^. 
Encvc.  of  Law.  417  ft  s^q^ 

In  C raker  in  Cliicagn  &  N.  W,  VL  Co.. 
36  Wis,  657,  a  corporation  was  held  liable 
m  damajk^s  for  its  conductor's  wroni^  in 
kissing  a  lady  passenger  as  it  was  within 
the  conductt»r's  duty  toprolcct  passen^er^ji 
from  insult,  ?*ec  also  Stewart  5.  Brook- 
lyn, etc..  R,  Co.,  90  N.  Y,  5&S;  s,  c,  12 
Am.  h  En^.  R.  R.  Cms.  TB3:  Louii^ville, 
etc.,  R.  Co,  r.  Kelley.  13  Am.  &  En«?. 
R.  R.  Cas,  i;  Gilliatti  r\  South,  etc.,  R 
Co.,  15  Am.  A:  Eng.  R,  R.  Cas.  13S 
Bryan  ?'.  Chira|jo,  clc,  R.  Co..  t6  Am. 
i^  Eng,  R.  R.  Cas.  315;  TnternHlii*nal, 
etc.  R.  Co,  V.  Kentle,'i"6  Am.  &  Eng.  K- 
R.  Cas.  337;  Louisville,  etc,  R.  Co,  ?-, 
Flemintf,  iS  Am.  &  En^.  R.  R.  Casf.  347: 
Hcenrich  v,  Pullman  Palace  Car  C-'..  iS 
Am.  kS:  Eur.  R.  R,  Gas.  379:  Miller 
r.    Burlington,     etc,     R.     Co,,    i    Neb- 

4  Hatiotial  Bank  --*  Graham,  too  U. 
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committed  in  the  course  of  an  ultra  %nri's  transaction  on  its  [ace 
foreign  to  the  corporate  business,  where  the  persons  who  could 
have  objected  to  the  transaction  had  not  acquiesced  in  it.*  Where 
tiiere  has  been  acquiescence  and  ratification  by  the  corporation, 
such  as  its  acccptinj^^  the  benefits' of  an  ultra  vires  tort  or  retaining 
trust  property  of  the  person  wronged,  this  will  support  an  action 
a^;^inst  the  corporation  and  estop  it  from  pleadings  tdtra  vires ^^ 
Liability  sometimes  exists  even  where  a  servant  of  the  corporation 


S,  699;  Merchants'  Hank  ^'.  Slate  Bank, 
10  Wall.  lU,  S.)Co4, 

1.  Taykjf  Corp.  g  33S.  See  Green's 
Hricc's  Ultra  Vires/364. 

In  Hriikaw  %f.  N,  J.  R.,  etc„  Co.,  32 
N-  J  L.  332,  Dfpue,  J.,  said:  "  In  c<in- 
sideri ng  the  quesiion,  wKeiher  the  agent 
has  the  authority  of  the  corporation,  so 
a^  la  make  h  anfswerable  for  his  act,  the 
ptirposes  for  which  the  company  was  in- 
corporal ed  must  not  be  overlooked.  An 
authoriiy  given  even  by  the  board  of 
directors,  in  express  terms,  will  not,  in 
all  tases.  be  the  authority  of  ihe  oorpo- 
nilinn.  The  directors  are  onW  a^^nts 
thernseives,  and  iheir  powers  are  neces- 
sarily limited  within  the  scope  of  the 
purposes  for  which  the' corporation  was 
created*  beyond  whkh  they  are  not  au- 
liiorized  to  bn>d  the  corporation.  To 
fix  the  liability  of  a  corporation  for  the 
mriious  act  of  one  of  its  employees*  done 
in  obedifnce  to  the  commands  of  it!< 
officers,  Lhc  act  must  be  connected  with 
[he  transaction  of  the  bnsiness  for  which 
the  company  was  incorporated.  If  the 
directors  should  order  an  agent  to  take 
a  person  out  of  his  hr^use  and  beat  him* 
the  corporation  could  not  be  held  for 
the  assault  and  battery:  or  if  the  direc- 
tors of  a  banking  company  Fihould  pur- 
chase a  steamboat,  and  engajje  in  trans- 
poriinR  pHSsenKcrs*the  corporation  would 
not  be  liable  for  the  misfeasance  or  non- 
feasance of  agents  employed  in  that  busi- 
ness. But  if  the  directors  of  a  corpora- 
tion. havin>^  power  tr-  .hold  lands,  order 
an  agent  to  enter  on  lands  and  take  pos- 
session of  them  for  the  legitimate  uses 
of  [he  company,  his  entry,  if  unlawful, 
win  be  the  trespass  of  the  corporation. 
So  if  the  directors,  acting  in  their  official 
capacity,  adopt  rules  and  reiirulations  for 
Ihe  transaction  of  the  corporate  business 
of  the  company,  and  provide  for  the  en- 
forcement of  such  rules  and  regulations, 
ami  authorize  its  agents  or  servants  to 
rarry  ihem  into  eiTect.  the  corporation 
Will  be  liable  for  the  acts  of  such  agents 
or  t^ervants  in  the  course  of  such  em 
l>hjymenL  In  Railway  Co.  7.j.  Brown,  6 
rxrU.  325.  Patterson.  J.,  says:  'An  ac- 
tiicM   of  trespass  for  H^>ault  and  battery 


will  lie  against  a  corporation,  whenever 
the  corporation  can  authorize  the  act 
done^  and  it  is  done  by  their  authority/  " 
etc. 

In  Wcckler  v.  First  Nat.  Bk  ^  42  Md. 
5S1,  it  was  held  that  a  national  bank  is 
not  atithorii^ed  to  engage  in  selling  rail- 
road bonds  on  commission;  and  that, 
therefore,  it  cmnot  be  held  liable  for 
false  representations  by  its  teller  made  in 
selling:  such  bonds. 

In  Kood  7K  M,  V,  k  N.  Haven  R,  Co., 
22  Conm  503,  it  was  held  that  a  railroad 
corporation  was  not  estopped  from  setting 
op  the  defence  of  tiiira  vin^i  in  a  suit  for 
personal  injury  received  beyond  their 
terminus,  by  a  practice  of  the  railroad 
agents  to  sell  tickets  to  a  point  beyond 
their  terminus,  contracting  in  such  tickets 
to  carry  safely  to  the  poim  mentioned. 
These  last  two  cases  may  be  compared 
with  Alexander  r.  Relfe,  74  Mo,  495.  and 
with  fiuichinsou  i'.  Western  &  Atlantic 
R.  Coh.  6  Heisk^  (Tenn,)  634,  where  the 
receipt  of  property  in  the  first  and  of 
profits  in  the  second  Case,  and  acquies 
ceoce  in  both,  were  held  to  make  the 
defendant  companies  responsible  in  tort, 
the  first  for  the  property  taken,  the  second 
for  the  death  of  a  passenger.  But  they 
were  actions  not  for  breach  of  contract, 
but  on  the  tort  itself. 

Agricultural  society  not  liable  for  neg 
ligence  of  teamster  whom  it  engaged  to 
convey,  in  his  own  team,  visnors  to  the 
society's  fair,  as  the  business  of  con- 
veyance is  beyond  their  scope.  Bathe 
z\  Decatur  County  Agriculiural  Soc. 
Uowal  34  N.  W.  Rep,  4S4. 

2,  In  Alexander  r.'.  Relfe,  74  Mo.  495 
(I  SB  J),  an  insurance  corporation  by  jjiv- 
ing  irs  draft  bought  the  stock,  notes,  and 
collaterals  of  an  insolvent  company,  and 
afterwards  a  portion  was  paid  on  the 
draft,  which  meantime  had  been  sub- 
divided. VVith  the  notes  and  collaterals 
thus  nbtamed  and  some  cash  the  first 
company,  actively  assisted  by  the  officers 
and  directors  of  the  Insolvent  company, 
bought  9763  of  the  io*i30Q  shares  of  the 
latter 's  capital  stock,  and  the  same  were 
transferred  to  iu  The  offices  of  ihe  old 
direclfjrs  of  the  insolvent  eumpaay  be- 
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acts  wiHuUy.*      1  he  material  inquiry*  is,  was  the  assault  or  trespass 
connected  with  the  servant  s  employment.*'* 


LAni   bv  the  AssignmciU,  tbe 

iiyraiiaed  iti  owr*  directors  Uj 

They  then  obtained  aoiend- 

jtisolvent  company^s  rharter. 

,:  reitrement  of  a  poriKifi   of 

cap! u I  Mock-    Tiieieupori  they  presetjted 

ff>r  reiJcmptioa  i>ooo  t>f  ihc  97^3  shares 

'tt    by   I  hem,   and    bv   order  nt    the 

oanJ  of  tJireciiJTS   ilie  treasurer  of 

*nm\  company  redeemed  the  shares 

■rentier  i>f  ihe  unpaid  draft.     ////•/, 

H  Uw  At  least  the  jiifair  whs  frftudu- 

knl^  4iad  thai  the  firsi  €Orp[jral>on  Cfiuld 
RuL  he  hr;jird  lodeny  or  evad**  ils  Jiability 
on  the  ^rotmd  th;U  those  vvrurt^s  resuUed 
from  the  cxef  ci!ie  of  puwcrs  not  gr«*nted 
Cry  the  Uw  tit  hs  of^ain^aimn. 
And    in    Htiichinstrii    -',    Western    & 

IS  no  dcfente  to  a  cor- 

av    ih^t  a   negligent   act 

wtiinU    injury     fcsidted     was    nn<t 

ifeTl  by  the  cbiirter,  if  the  corpora,* 

IV   clc^r   a.xu\    expiicii  msinner 

the  act  as  dome  in  ilS  busineF^s. 

s»ying  agents  to  superlnttrnd 

iiig  the  pr<ihts  arisilnj^  U<irt\  it^ 

I  Sir    f.*ilrn;id    tympany    de* 

;  beyond  its  charter 

rieii)^  run  a  Une  of 

iir^uiers^  *hi  the  T*fnnessce  in  connection 

■  III)  it^  rcKid,  it  WHS  held  liable  10  the 

VFS    of    a    p^fsnn    kiJicd     through 

'.•nee  on  one  of  the  Ssieamcrs. 

'  '^r  last  cjisc  mftv  he  compared 

.    Y.  &  N.  H.  R   Ci*..  22  Conn. 

r'4    a    raiiro.id     compwoy    said 

lOT  sale  convey*incrc  JilQiiR  its  line. 

Mien  l*y  staije  to  a  point  beyond  its 

itnantiu>;   n  purchaser  of   such  a  ticket; 

Ma%  rnjired  ni\    the   stage,     JUiJ^  thai 

the  C'wiriict  wan   tiiim  j'frtf,  I  he 

iny  was  not  liable. 

'1  ■  «-rfVitnt's  unamhoriied   tort   is 

ihe  company,  that  iviEl  make 

nv  fcsponsible.     Rail%*ay  Co. 

'■■r  lifimm.  Patterson    J  ,  6  Excheq.  325, 

li«i   it  W4S  ssiid  in  llussey   ?'.  King  ^N* 

.  3S  E,  Rep,  fp3,  thai  a  corporation 

mil  be  in^iJe  liable  for  a  malictoos 

.,,     ,.  ^      ►L     ^ir.fe  rat ificii Lion  of  it 

ly  terniinated;  that 

■  iaie  ihai. 

i.  In   Mt*ti   p.    Consumers'    Fee    Co-t 

T-f  n    y    547.    Alien.  J,.  Kaid:  "There 

s     ill     severed    cases    of 

lir  tbr  wilful  act*  of  the 

■VI  er    is   nat   response  ble. 

!  irkett,  I  East,  tob;  Hib 

- '.  E,  R   Di.,  15;  N  Y.4^=i: 

Wnjm  r.  Wdcojf,  19  Wend  [N   Y.  1  343.) 


Bui  these  mtimaiions  arc  subject  to  ihe 
material  quatificatioi),  that  the  aci^  des- 
ignated *  wilftir  are  noi  done  in  the 
course  of  the  service,  and  were  not  such 
as  the  servant  intended  and  believed  to 
be  10  ihe  interest  of  the  master,  vin  such 
case  the  master  would  not  be  excused 
from  liability  i»y  reason  of  Ihe  quality  c-! 
the  act .^  (Limpus  ^.  London  GcnL  Om 
nibu*  Co,,  I  H  &  C,  526:  Seymour  r. 
Greenwoud,  b    H.  &   N,  359-    a^rf*taf,  7 

II.  &  N  355;  Shea  %K  Sixth  Avt%  R.  Co., 
62  N,  V,  160  s  Jacki^on  tK  Second  A%*e* 
K.  Co,.  47  N.  y.274J'* 

In  Terre  Haaie*  eic,  R.  Co*  ^'Gntham. 
46  fnd.  239  (1B74).  it  was  held,  aHer 
verdict  and  judgment  for  pbintiff,  thai  » 
com  plaint  ww*^  got  d  which  averred  that 
dt*fendanL  wilfully  and  purposely,  and 
with  great  force, ran  its  locumouve  against 
pkimi0.  it  having  also  aveired  (^n  an- 
other paragraph)  that  the  servarjtii^  were 
running  defemiaiil's  traiti  in  ihe  bnetif 
their  duty.  See  Htass^ey  t\  King  (N. 
Car.  jSfi7)*  3  ^o.  East.  Rt  p.  923. 

On  the  other  hand,  it  was  said  iti 
U  lino  is  Central    B.    Co.    7',   Downey,    jfi 

III.  26D  f  t  SS7)*  **  If  'he  injury  was  caus^ed 
by  the  mere  wilful  act  of  the  company** 
servants,  and  not  in  e^^ecution  and 
furtherance  of  the  business  in  w  htch  ihey 
were  engaged ^  the  company  is  not  liable 
in  this  fotm  of  nction  [case],** 

In  Miller  t\  Burlington  &  Mo.,  cic-* 
R.,  8  Neb.  519.  ptaintiff  s  priition  having 
alleged  that  defendants  by  their  agent 
bad  wrongly  and  maliciously  caused  the 
airest  and  holding  over  of  plaintiff  on 
Ihe  ebarge  of  burglary,  the  supreme 
court  said:  *'  But  when  an  injury  is  com- 
mitied  by  an  employee  of  a  corporation 
wilfully,  and  of  his  own  malice,  and  not 
in  the  course  of  his  employment,  the 
corporation  is  not  bound  by  hi^  acta. 
And  ihe  same  rule  applies  to  the  i^fficers 
of  a  corporation  in  that  regard  as  to  Us 
other  agenis.  Good?- peed  v.  E.isi  Had* 
dam  Bank.  22  Conn.  541;  Urokaw  f%  N, 
J.  B.  &  Co..  3  Vroom,  33t:  Giltett  v. 
Mo.  Valley  R  Co.  55  Mo.  515.  The 
pi! ti lion  entirelv  fails  to  j-tate  that  the 
parties  charged  were  iicling  within  the 
sropc  c*f  their  empfoyTiteni,  or  that  the 
offence  chflr^ed  was  conimnied  in  con- 
nection with  the  Iransrtttian  of  the  busi 
Tiess  of  ihe  corpi oration.  The  demurrer 
was  (hereforc  properly  sustained  *'  'fhis 
simply  rest?*  on  the  ordinary  rule-  rtf 
IsAbiHiy  of  prmripal  for  jirrvauis'  acts. 
See  H  elf  rich  ^'.  Williams,  S4  Jnd-  S^3* 

a.  Thus   in    Porter  v,  C,  R,   I.  &  P. 
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LiftbUity  for^Partlcular  Torti.  CORPORA  TIONS.         Aii^ult  &ttd  Battery,  Ate. 


An  indiv^iduai  and  a  corporation  may  be  joined  in  an  action  oi 
trespass  for  assault  and  battery,  or  for  malicious  prosecution.' 
The  fact  that  the  State  is  the  sole  owner  and  stockholder  does  not 
excnipt  a  corporation  from  liability  and  suit/^ 

L  Liability  for  Particular  Torts.— (^)  Assault  ami  Battery  and 
False  Imprisonnicnt. — A  corporation  may  be  liable  for  assault  and 
battery,  and  false  imprisonment.^ 

R  Co..  41  Iowa,  358,  employ etjs  ninniiig 
a  irain  saw  ob^Lructions  on  the  irack, 
and  plaintiff  runnini;  irom  the  place. 
They  slopped  the  train,  pursued  anti 
caught  plain tiflf,  and  tt^ok:  him  to  Des 
Moines,  which  was  the  nirarest  place 
where  the  employees  could  stop^  and 
where  resided  a  United  States  commis- 
sioner who  misfht  inquire  into  the  viola- 
lion  of  the  United  Stales  law.  No  evi- 
dence sufficient  appearing,  plaintilT  was 
dlscharj^ed.  He  brought  suit  against  the 
company.  ittU,  thiit  in  the  ab^^ence  of 
any  orher  authority  from  the  company  in 
this  rejEfard  than  thai  of  the  mere  relation 
ot  employer  and  employee,  the  company 
was  not  liable.  Judgment  for  plaintiff 
wan  accordingly  reversed  on  appeal. 

In  Marion  %\  C\.  R.  1.  &  V.  R.  Co., 
5g  loiiva,  428^  Adams.  J,,  said:  **  Where 
the  qiiestinn  is  as  to  whether  the  em- 
ployer is  liable  for  a  wilful  injury  done 
by  an  employee,  it  is  sometimes  im- 
portant to  inquire  whether  the  employee*s 
purpose  was  to  serve  his  employer  by 
the  wilful  act.  III.  Cent.  R.  Co.  \\ 
Downey,  iB  lil.  259;  Wright  v.  Wilcox, 
19  Wend.  (N.V.)  343;  Moore  v.  Sanborn, 
2  Mich.  5Jf);  Croll  v.  Alison,  4  II  ^ 
Aid.  517) ;  Johnsoti  1^.  Barber^  5  Oilman 
(III),  425:  Foster  -/.  Essex  Bank,  17 
Mass  479.  The  rule  is  that  an  employer 
is  not  liable  for  a  wilful  injury  done  by 
an  employee,  though  done  while  in  the 
course  ot  his  employnnriii,  unless  the 
employee's  purpose  was  to  serve  bis  em- 
ployer by  the  wilful  act.  Where  the 
employee  is  not  acting  within  the  course 
of  his  employment,  the  empUner  is  not 
liable.even  for  the  employee's  negligence, 
and  the  mere  ptirpose  of  the  employee  tt* 
serve  his  employer  has  no  temiency  to 
bring  the  act  within  the  course  of  his 
employment. 

"*  Where  a  female  servant  having 
authority  to  light  fires  in  a  house,  but 
not  to  clean  the  chimneys,  lit  a  fire  for 
the  sole  purpose  of  cleaning  a  chimney, 
it  was  held  that  her  employer  w^s  not 
liable  for  an  injury  caused  by  her  neg- 
ligence in  lighting  the  fire.  Mackenzie 
v,  McLcod,  to  Bing.  385-  Sec  also 
Tow^nda  Coal  Co,  v,  Heenan^  36   Pa. 


au 


St.  4tS.''  The  court  applied  these  prin- 
ciples to  a  case  of  injury  to  a  ridr-sitaler 
who  was  violently  pushed  from  the  rool 
o(  a  freight  car  by  a  brake  man,  the 
authority  to  eject  or  remove  trespassers 
being  vested  in  the  coitductor,  whom  die 
brakeman  did  not  consult. 

In  Hopkins  ^*.  Western  Pac.  R.  Co., 
50  CaL  190^  a  railroad  corporation  vid& 
held  not  to  be  liable  for  a  nuisance 
created  by  the  use  by  its  emplujees  of  a 
culvert  which  ran  beneath  the  road  as  a 
privy,  as  the  men  in  such  use  were  not 
about  the  company's  business, 

In  Edwards  7'  Umdoti  &  Northwestern 
R.  Co.,  L.  R.  5  C.  P.  445,  ii  was  held 
that  a  foreman  porter  who  in  the  ab&etice 
of  a  station  master  is  in  charge  of  a  rail- 
way station  has  no  implied  liuihrtfity  tfj 
give  in  charge,!  person  whom  he  suspects 
to  be  stealing  the  company  s  properivr 
and  if  he  gives  in  charge  on  such  suspi 
cion  an  innocent  person,  the  company 
arc  not  liable  .■^llen  :-.  London  &  South  - 
western  R,  Co.,  L,  R,  6  Q.  B.  65,  G?m- 
pair  GofI  7.  Great  Northern  R,  Co,.  3 
Ellis  &  Ellis  (Q,  B).  072, 

The  president  of  an  omnibus  company 
directed  its  drivers  to  exclude  all  colored 
persons,  iidd^  that  he  was  individually 
liable  fur  the  ejection  and  personal  in 
jury  of  such  persons,  although  an  sic  lion 
might  have  been  maintained  against  the 
company,  {Scholfield,  C,J-*  dissent ini;  ) 
Peck  -\  Cooper,  112  111.  ig2;  s,  c,  54 
Am,  Rep.  231. 

1.  UroUaw  t.  N.  J.  R.  &  Transp.  Co. 
€tat,  33  N.  J,  L.  32Sr  1  Vin,  Ab,  Abate- 
ment, Z.  p.  32;  Bro,  Corporations,  PL 
24;  Hewell  V.  Swift  i^rv^..  3  Allen  (Mats.J. 
420;  Moore  r.  Filcbbnrg  R,  Co,  <?/«/,  4 
Gray,  465;  Hussey  7^  King  LV.  Car.. 
November,  1SS7),  3  So.  East.  Rep.  023 

S,  Hutchinson  "\  Western  &  AU.  R. 
Co  ,  6  Heisk.  (Tenn.)  634. 

3,  n^nver  &  Rin  Grande  R.  %k  Harris, 
152  U.  S.  597. 

In  Lynch  v.  Metropolitan  Elevaieff  R. 
Co,,  90  N.  V.  77.  a  rule  of  the  company 
was  that  passengers  should  not  be  ptr 
milled  by  the  gatekeepers  to  pass  out 
from  trains  until  they  had  produced  their 
tickets  or  paid  their  fares«     A  passenger 
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(A)  Dfceif. — ^A   corporation    may   be  held    liable   for  damages 
ciused  by  the  deceit  or  false  representations  of  its  agents.^ 


i^h^^i..,  I.,.  M-kut  \vas  prfventtd  by  ihe 

AUil  ■'  ^  ■  vet  itighL  *tllhough  he  cx- 

(ilaincfl  his  i«ss;  ^ht  giiickccptr  appeared 

agai<*st  J»im  in  the  mttrniiijtj,     //(•/(/.  that 

The  company  WA%  Mubltr  fur  the  arre-st  And 

.leteniion.     The  coun  said:   '*  But  it  had 

Mu  regulation,   At\d    cuultj    lei; ally    Kiivc 

tumc,  ih:u  ;i  passenger,  before  leaving  its 

.1'.  Fir  [Ih  preTtiiscis,    should   produce   i* 

ly  his  fare,  and  ii  he  did  noi, 

I  lid  then  und  there  be  detiiJned 

^'>ned  LLnttl  he  did  ^tK    Al  tnci^l 

f  wiis  ji  debtor  to  the  defend- 

^ftnoum  of  his  fare/'  etc.      Iri 

ibe  text,  see  also  Amerkaii 

>^  >^p.  *\   pMilerson,  73  Ind.  ^30; 

-  Icii  :'.    Uos,    &   Alb.    R     Co.,    104 

n7;    Fmst    t\    iVime^ttic    Sewing 

1  Co.,  133  Mass,  ^6-^;  Goff  r-.  Great 

i^m  R   Co.,  -I  r-lJb  &  Ellis  Q.  B- 

R<Litr\ifUJ  Co,  H  ui.^  32 

,2. 


In  f/.fvff  n  wit5  decided  in  1822  thiit  ii 
Mjrpiriitiiiti  cannrjt  be  sued  for  assauU 
rtini  battery;  authorities  m  the  tbne  of 
Eitvrsird  IV.,  Lord  C^ikc.Vtner.  arc  cited. 
Oir  r.  U«  S.  Bank,  T<|potlcd  in  i  Ohio» 
3<*.  And  in  1852  it  ivas  lad  down  in 
.4/ff^tf«rrr  that  corftnraUons  cannot  be 
f  !  UltOTL  slander, 
it  would  make 

I  ?  suJIer  with  the 

ilifs  7'.   Stale  of  Mis^ 

liy.    Rut  ill  Gilleti  r, 

k,  Co.,  55  Ml*.  319,  V'^LiHeSt  J.* 

10   Childs   r.   SiaJt,   ^d:     '*1 

hingy^ge  is  ton  gcnetal  and 

.aid  the  current  of  the  modern 

tjo  rioL  go  to  that  exieni*     It 

r  held   by  the  besi-ctmsidered 

-  -.    ...if cut  uf  modern  authonties, that 

mere  iirt  many  ca^^es  in  which  corpori*- 

Mon»  rijj*y  be  made  bahie  for  as^sauU^  and 

'wtirrifi  commuted  by  their  agents,  for  b- 

^•cU  fioblishcd  by  iheir  agents,  and  cvcti 

lis   pfo^eeutitms  instituted  by 

L^,'*     See   ako   Alexaiider   :-. 

^'     'T".  518,  where  distincijon 

ii  lortioos  and  contra^tiiaJ 

■  .■her   x\    Life    Assuc,    75 

Ait**  5*4. 

Ti»#  H/tuxe  i>!  Reh;ge»  founded  for  the 

-mIv.  tt!»d  reformation  of  con* 

r\i,  or  mcorrifflble  youths,  be- 

■   '  '     f>r(fafi Station,  \%  not  Ita- 

-  for  an  a^f^auft   by  one  of 

„js  inmaic,     Perry  v.  House 

riiue,  03  Md-  aiK,  s,  c,  sa  Am.  Rep. 


L  Barwick  r  n:n|4.  Joini  stnck  Bank, 
L.  R,  1  Esch,  359;  Mackay  v.  Commer- 
ciai  Bank,  L.  R,  5  Privy  Counc.  Apps*3g4; 
Ranger  x\  Gu  WcMern  R,  Co.,  5  H,  L. 
Cas.  7^;  Erie  City  Iron  Wtjrkis  ry.  Bar- 
ber. ro6  Pfj,  St.  125;  Peebles  t\  Ptitapsco 
Guam^  Co..  77  N.  Car  233;  Cragie  v 
f  lad  ley.  ^y  N.  Y.  151:  Caridy  f^  fdobe 
Rubber  Co..  37  X.  J  Ecj.  175*  Bui  rw// 
/tir*' W eastern  Hnnk  of  Scotland  t\  Addie, 
L,  R,  t  H.  L.  Sc    145.  1^7, 

In  Peebles  r/.  P^iapsco  Guano  Co,,  77 
N.  Cat.  233,  defendant's  aKcnt  fal.'vely 
represented  to  plaintiff  thai  a  spurious 
article  was  tfu:  genuine  Pulapscci  guano, 
ut  which  defendant  cttrporalion  wiik 
manufacturer.  //r/</.  such  represctiia- 
lion,  necessarily  fraudulerit  iu  law,  must 
be  tak^  as  the  rorporation*s  aet,  -^nd 
that  plaintiff  couUl  recover  from  the 
company  the  damages  caused  by  the 
deceit. 

In  Cragie  p.  Hadley,  ij9  N,  Y.  131. 
ihe  deceit  was  the  acceptance  by  a  bank 
cashier  of  a  dcptis-it  at  ^  time  when  the 
bank  was  hopelessly  insolvent,  and  on 
the  last  day  it  eonttnued  its  business.  It 
was  held  that  this  wa?:  such  a  fraud  as 
entitled  plaintiffs  to  reclaim  the  drafts 
deposited  or  the  proceeds.  Citing  An- 
onymous Case,  (\-j  N.  V.  5^8.  '"And  the 
fraudulent  represt^niattous  of  the  cofpo- 
niie  fljjent  may  also  give  the  other  party 
the  right  to  annul  the  ctmtract/*  Taylor 
Priv.  Corp.  ^  342.  cilinj;  McClellan  r. 
Scott,  24  Wis,  Si;  Derrick  ^^  Lamar  Ins, 
Co.»  74  III  404;  Henderson  1*,  RailroiM! 
Co  ,  17  Tex.  560. 

Corp4irations,  as  well  as  individuals, 
are  held  to  a  careful  adherence  tn  truLb 
in  their  dealings  with  mankind,  and  can- 
nnt,  by  their  representations  or  silence, 
involve  others  in  onerous  engagements, 
and  then  defeat  the  calculaiirms  af»d 
claims  which  their  own  conduct  had  ^n- 
perindnced.  Zabriskle  t\  Cirvetand.  C» 
&C.R,Co.,23  llnw.  jU.  S.)3S!:  M-»ran 
-'.  Miami  County,  2  Black  (U  S.).  723. 

In  an  action  against  a  rcirpuration  for 
deceit  by  false  re  present  at  ions  made  by 
its  ai^ent.  on  the  sale  of  goods  manufac- 
tured and  sold  by  it  for  a  particniar  pur* 
pose,  there  can  be  no  recovery  wfthoul 
proof  of  bad  faith  or  absence  of  reason- 
able  grounds  of  belief.  Erie  City  Iron 
Works  ;-.  Barber,  106  Pa  St.  135;  s.  c. 
51  Am,  Rep.  508. 

Where  the  suijerintendent  of  a  rice  mill 
endeavors  to  borrow  money  nu  the  repre- 
seniaiion  <if  his  having  rice  In  store  with 
25ri 
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(^)  Trover  and  Conversion, — A  corporation  may  be  liable  in  tro- 
ver for  conversion.^ 

(^)  Libel  and  Slander, — A  corporation  is  responsible  for  ^ 
libel  published  by  its  authority,*  and  it  may  be  compelled  to  pay 
punitive  damages  therefor.^ 


[be 'mill  corporation,  and  offers  as  secur- 
ity a  rice  receipt  m  favor  of  the  lender, 
by  which  the  company,  through  said 
ftuperintendent,  acknowledges  that  the 
lender  has  so  much  rice  on  deposit,  the 
proposed  lender  is  put  on  notice  of  fraud, 
and  if  the  representation  is  untrue  he 
cannot  recover  from  the  corporation  on 
the  receipt.  One  cannot  deal  with  third 
parlies  f •  r  his  own  individual  benefit  in 
the  double  capacity  of  individual  and 
officer  of  a  corporation;  if  he  does,  such 
third  parties  are  charged  with  legal  no- 
lice  of  fraud  aginst  the  company.  But 
the  lender  having  also  loaned  money  to 
a  stranger  upon  the  faith  of  another  re- 
ceipt signed  by  the  superintendent,  and 
acknowledging  that  the  stranger  had  rice 
on  deposit,  heUi^  that  the  company  was 
liable  on  this  receipt.  Planters'  Rice- 
mill  Co  V,  Olmstead  (Ga.).  3  S.  E.'  647. 
See  also,  infra.  Liability  for  Fraud, 

1.  Beach  v,  Fulton  Bank,  7  Cowen 
(N.  Y.),  485:  Yarborough  v.  Bank  of 
England,  16  East,  6. 

In  Fishkill  Savings  Institute  v.  Bost- 
wick.  Receiver,  19  Hun  (N.  Y.).  354, 
plaintiff  and  the  National  Bank  of  Fish- 
kill  occupied  for  their  business  purposes 
the  same  offices,  and  the  business  of 
plaintiff  with  its  depositors  was  con- 
ducted through  the  latter.  One  B.  was 
cashier  of  the  bank  and  treasurer  of 
plaintiff,  and  active  manager  of  both. 
He,  without  actual  knowledge  of  the 
other  officers  of  the  bank,  took  from  a 
depository  in  New  York  certain  bonds  of 
plaintiff's,  and  pledged  them  to  secure  a 
loan  of  money  borrowed  for  and  applied 
10  the  use  of  the  bank.  In  action  by  the 
Savings  Institute  against  Che  bank  and 
its  receiver,  judgment  was  entered  for 
plainiiff.  which  judgment  was  affirmed 
on  appeal.  See  80  N.  Y.  162,  where  the 
court  of  appeals  said' that  it  was  doubt 


iournal  Assoc,  v.  McDerrnoti,  44  N.  J. 
.aw,  430;  Samuels  7\  Evening  Mail 
Assoc.  9  Hun  (M.  Y,).  2SS:  on  appeal, 
75  N.  Y.  604  (reversing  ]nwer  court  as  to 
exemplary  damajrcs^  which  the  lower 
court  refused  10  allow  on  the  ground  that 
the  libel  had  been  published  but  once, 
and  had  been  promptly  retracted),  Howe 
Machine  Co.  z',  Souder,  5S  Ga.  G4;  Phi  la,. 
W.  &  B.  R,  Co.  V.  Quiglcy,  z\  How  (U, 
S.)  202;  Tench  v.  Gi.  Western  R,  Co..  32 
Up.  Can.  Q.  B.  452^ 

In  Phila..  W.  &  B.  R,  Co.  r-.  Quigley. 
21  How.  (U.  S.)  Z02,  it  was  held  that  the 
report  of  the  di  rectors  respecting  the  con- 
duct of  the  officers  and  agents  of  the 
company  is  a  privileged  communication, 
but  that  this  privilege  does  not  estcnd  to 
the  preservation  of  the  report  and  evi- 
dence in  a  book  for  dtstrtbuiion  ainong 
the  stockholders  or  the  community. 

In  Tench  -\  Great  Western  R.  Co.,  32 
Up.  Can.  Q.  B.  453,  ihe  libei  was  the 
publication  by  the  general  manager  of  a 
statement  that  plaintiffs  a  conducior,  had 
been  dismissed  fur  dishones^tly  sending 
away  uncancelled  tickets,  H^Li.  that  the 
publication  wimld  bwe  been  privileged 
if  distributed  only  toen".ployees,  or  if  put 
up  only  in  the  company's  private  offices; 
but  that  placing  it  m  offices  and  stations 
open  to  the  public,  was  not  within  the 
privilege. 

But  if  the  iibel  were  beyond  the  scope 
of  the  duties  of  the  agent  who  wrote  it, 
the  corporation  is  not  liable  unless  ji  rat* 
ify  or  adopt  the  misconduct.  Southern 
Express  Co.  T^  Fitztier,  59  Miss  5S1.  And 
see  Eastern  Counties  R.  Co.  v.  Broom, 
2  Eng.  L  &  Eq,  406,  where  a  railroad 
company  wa^  held  not  liable  for  malicious 
arrest  caused  by  an  officer  outside  of  ht^ 
employment, 

**  Whether  a  corporatiofi  can  be  guilty 
of  express  malice,    so  as    lo  destroy  a 


ful  whether  action    for   money  had  and    prima  facie  privilege  arising  from  the  oc- 


received  would  lie,  but  that  in  either 
event  it  would  not  meie  out  full  justice 
to  confine  plaintiff's  recovery  to  the  sum 
received  by  defendant  bank,  but  that  the 
value  taken  from  plaintiff  should  be  al- 
lowed, in  action  for  the  tortious  conver- 
sion. 

2.  Maynard  v.  Ins  Co.,  34  Cal.  48;  s. 
r.,  47  Cal.  207:  lohnson  v.  St.  Louis 
Dispatch  Co..  2   Mo.  A  pp.  565;  E;renin^ 


casion  of  publication,  ha^  not  yrt  bern 
decided ;  but  sernhh.  k  can/'  Odgcrs  on 
Lib.  &  Sland.  ^  368,  citing  Lc^rd  Camp- 
bell, C.  J  ,  in  E.  B,  &  E.  121;  27  L.  1. 
Q.  B.  231. 

3.  Samufl-s  ik  Evening  Mail  Assoc.,  75 
N.  Y.  604.  sustaining  the  opinion  ol 
Davis.  P.  j  (in  his  opinion  dissenting 
from  the  juilcjmcni  of  his  court,  reported 
in  g  Hun,  2f>4),  and  reversing  the  ordei 
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M^lidotis  Proi«oit£ioa. 


differ   as    lo    whether    a   corporati€:in    is   liable    f*ir 

cy, — An  action  may  be  maintained  against  a  cor|K»' 

'er  damages  caused  by  conspiracy/'* 

t£  PrmecuiunL—* An  action  lies  against  a  corporation 

>ro!»ecution/'* 


below.     Davis,  P.  J  . 

I ro^^d  ace i do n  t  cas es 
liUf?  no  beafing  upon 
s  citsst.  They  hoiti  thai 
ticiii  is  nnt  t:h-afgc«il>lc 
%iTiagt;s  in  cuses  of  ac- 
bcCAuse  ihtsir  iigtnis 
ss  nri-Ugence,  but  tbat 
>wTj  which  charge  ihc 
with  grnsps  negligence 
Rc  of  the  inccitnpetency 
n  bad  habits*  or  other 
ndcring  him  until  for 
Cicghiirn  t^,  H,  Y, 
I  N.  Y,  44:  s.  c.  47  N- 
bel  €U5es,  the  falsity  of 
)ot  of  malice  suflScient 
iry  damages,  the  right 
in  the  dtscretii>ii  of  a 
vtty  art  ijnnc  in  ihe 
fi'ilsc  libel/*  elc»  See 
^tff.  etc.,  Co*,  10  Conn* 
Ins.  Co.,  54  CaL  54. 
Journal  Assoc,  v,  Mc- 
[,  Law,  430,  whire  it 
idencc  was  rlghily  fe~ 
bdtous  pubitcatioivs  of 
ant  *'lor  ihe  pufpose  of 
Xfr  of  the  defend  Ant's 
:a troll  complained  of  ' 
I  Corp,  {2d  Ed  )  §  727. 
tes  bfoadly  that  a  cor- 
he^'d  respunsihle  for 
published  by  its  au- 
e  ca^es  cited  are  libel 
bwnshend  on  Slander 

5 :  '  *  A  corporation  will 
ted.  b«   liable  for  any 
a»  officer,  even  though 
Mitly  for  the  benefit  of 
wiihin  ihe  scope  of  his 
'     '         J  ikit(  ikf  car- 
Mfriffd  (hat 
. ..  .  .  ....>.  Jt^r  it  i/iiH- 

«  and  h>rHi>h^  mi  f>/  tht 
on  Libel  and  Slander 

icaiinjisOil  Co,  t\  Stan- 
ti.  k  Eng.  Corp.  Cases, 

oft*>n  V.   Metrnpoliiao 

\    Hitn.    (N.    \X  36^: 

^Mf;  Reed  t.    Hnu*e 

>  ^la^s.  443;  Krulcvit/ 


r/.  Eastern  R.  Co,,  140  Mass.  575"  *  c*. 
36  Am,  SL  Eng.  R.  R.  Cas.  118:  Western 
Kews  Co.  7'/WiJmarih.  33  Kans.  510, 
Jordon  %k  Alabama,  etc.,  R*  Co,,  74  Ala, 

85 

In  ihc  C'mfcJ  Staks  inalice  may  be 
im^^uied  to  \\  curporutti>n.  a^  will  appear 
in  the  citations  sabseqijently  made*  And 
see  opinion  by  WaUon*  }►,  in  Goddard 
r.  Gran^  iVunk  R..  57  Maine,  223. 

In  Afii^lttftti.  the  decifled  weight  of  ay- 
thdrity  is  the  same  way*  though  same  hesi- 
tation has  been  evinced  in  that  country  to 
follow  the  new  views  of  corporations^  as 
in  Abrath  7\  Mortheaslern  R.  Ci>.,  26  Am, 
&  Eng,  R,  R.  Cas*  128.  decided  by  ihr 
House  of  Lords.  In  that  case*  Lord  Bram- 
wcll,  speaking  for  himself  and  not  for  Ihe 
lords,  safd  that  the  malice  of  the  servants 
niTghl  not  to  be  imputed  to  ihe  torpof** 
tiofi.  The  Engbsh  dccisionsare  reviLMvrd 
in  note  26  Am,  &  Eng,  R*  R,  Gas,  j  ;.|  - 

3  lioogbcr  *^r  Life  Assoc,  of  Amcrn  «. 
75  Mo.  3 If),  overruling  Gilleit  p.  M«». 
Valley  R,  Co**  55  Mo.  315. 

In  Huiisey  7\  King.  3  So.  East.  Rep*  923 
(N,  Car,.  Natember.  iBSt)*  it  was  hekl 
(hat  attegation  of  authority*  where  the  act 
complained  of  is  uitni  r'im,  h  unnrces- 
sary.  Monon  z^  Met,  Ins  Co,,  34  Hyn* 
36f):  iijif^mrd  103  N.  Y*  64 Si  Wbeeless  v. 
Second  Mai.  Rk*.  1  Bast.  (Ten n.1 469;  s*  c* 
25  Am.  Rep,  783:  Fenton  v,  Wilson  Sew* 
ing  Mitch  Co  ,  9  Phi  la  iBgi  Gofidspeed 
7K  Easii  Had  dam  Bank,  32  Corn,  535, 
Vance  t\  Eric  R,  Co.,  3  Vroom,  334; 
Carter  E^  Howe  Machine  Co,,  5c  Md* 
2CJO:  Knilevits  v.  Eastern  R.  Co,,  140 
Mass,  573.  See  Williams  t*.  Ins,  Co  ,  57 
Miss*  759.  where  the  subject  is  discussed 
at  length:  s.  c*.  %  34  Am,  Rep,  494,  and 
note  colEaiing  th*-  cases* 

St^/fU.  that  the  corporation  woitld  not 
be  lidble  by  reascm  of  rauficatifjn  of  a 
jjrosecution  already  completed  and  ter- 
minated bv  its  agent.  Morton  v.  Met* 
ins,  Co  ,  34  Hon  (N.  Y4,  36b 

An  action  fnr  malicious  proseruifon 
may  lie  against  a  corporation*  (Over- 
rulm^  Owsley  v.  Montgomery  &  We?t 
pom  I  R*  Co.,  37  Ala.  560.)  Jonian  tk 
Alabama  Great  Southrrn  R*'Cr»,  74  Ala* 
B^:  s.  c,  49  Am.  Rep  81x1-  PenrtsyL 
vania  Co*  p.  Wcddie,  joo  Ind.  13S;  s,  c, 


17 


257 


Liability  for  Torti. 


CORPORATIONS. 


Ex«mplaJ7  Dudaj 


(g)  Miscellaneous  Tarts, — A  corporation  is  answerable:  in  an 
tion  for  the  vexatious  and  malicious  interference  with  the  busin 
nl  another*     A  corporation  may  be  liable  for  damages  for  knt 
ingly  keeping  a  mischievous  animal/^    Under  a  Connectunt  statu 
{giving  an  action  for  a  vexatious  civil  suit»  an  action  on  the  c; 
may  be  maintained  against  a  corporation.^     A  corporation  may 
liable  in  damages  for  a  nuisance."*     A  bank  may  be  liable  for 
juries  through  the  gross  neglect  of  its  officers  in  the  care  o: 
special  deposit,*     An  action  lies  against  a  corporation  for  its 
fringement  of  a  patent,**     An  action  may  lie  against  a  corporati 
for  the  nef^lect  of  a  corporate  duty  by  which  the  plaintiff  suffen 

{Jt)  Contempt  of  Court. — -Corporations,  as  well  as  individuals, ; 
punishable  for  contempt  of  court.** 

2  Exemt^lary  Bamaf  es.^ — The  great  weight  of  authdrity  establisl 
that  corporations  may  be  subjected  to  the  payment  of  exempli 
or  punitive  damages. *     But  where  exemplary  damages  arc  to 


36  Am.  &  Eng.  R.  R.  Cas.  !20;  Morton 
V.  MetrofHjUian  Life  Ins,  Co,,  34  Hun 
(M.    Y.),  366. 

1.  Green  v  London  Omnibus  Co.,  7 
C.  H.  N    S.  301. 

3  Siiles  V.  Cardifif,  etc.,  Co.,  33  L.  J* 
O.  B.  310. 

3.  Gucidspfed  T\  East  Mad  dam   Bank, 
*  :?2  Conn,  530, 

C  Sec  thefe  principles  jllu^uated  by 
ilaito.  &  Potomac  R.  Co.  v  Fiflh  Bapt. 
Church,  108  U.  S,  317.  whercihc  railroad 
ctimpany  constructed  its  works  close  to 
:he  church  and  Sunday  school  bnildinif 
of  pkiiniiflfs,  and  by  their  operaiiuns 
drowned  the  voice  of  the  preacher,  filled 
the  church  with  soot  and  smtike.  etc. 
/ffiii,  that  a  religious  corporation  could, 
as  well  as  a  private  person,  recover:  ih-ii 
whtre  its  mernbers  suffer  personal  dis^- 
comfort  and  apprehension  of  daniier  in 
the  use  of  the  corporate  property,  the 
corporation  may  recover  for  such  in- 
juries. Field,  J.:  '*  It  admits  indeed  of 
jjrave  doubt  whether  Congress  cojld  au- 
thorise the  company  to  occupy  and  use 
any  premises  within  the  city  limits,  in  a 
Wity  which  would  t^ubject  others  to  phys- 
ical discomfort  and  annoyance  in  the 
quiet  use  and  enjoyment  of  their  property, 
*tfu1  at  the  same  time  exempt  the  com- 
pany from  the  liability  to  suit  for  dama-^ 
L^es  or  compensation,  to  which  individuals 
acting  wiihfjut  such  authorily  would  be 
suhjeft  under  like  circumstances." 

&.  See  the  authoriLses  reviewed  in  Vol. 
II,  of  this  work,  article  Banks  and 
Banking,  at  p,  c>5.  etc. 

6.  Pnppenhusen  v.  N.  Y*,  etC-,  Co.^  3 
Fish,  Pal,  Cas.  62.  Action  on  the  case 
will   lie,     Kneass   v.    Schuylkill    Hk.,    4 


Wash,  C,  C  g.    See  Goodyear  t\  Pbe 
3  Blatchr  (C.  C.)iji. 

7.  In  Riddle  1/  Proprietors,  7  M 
169,  the  neglect  was  to  construct  a  c^ 
of  sufficient  width  and  depth  tu  altcw 
pas^age  tpf  certain  rafts.  The  ownei 
such  a  raft,  who  paid  the  toll,  but  vr\\ 
raft  could  not  pa^s,  brought  tresp. 
//r/(/.  that  he  could  recover. 

8.  Pciipie  7\  Albany,  etc,  R.  Co. 
Abb.  Pr.  (N.  \\)  171- "First  Cong  Ch 
Muscatine,  1  Clarke  (Iowa).  69;  Gol 
Gatc^  eiCni  Co.  v,  Superior  Court  of  Y 
Co.,  2  West  Coast  Rep.  (Cal.)  736;  U 
-\  Memphis,  etc,,  R.,  6  Fed.  Rep-  ; 
Mayor,  etc.,  r.  Ferry  Co.,  64  N>  ¥►  f 

Its  effects  may  be  seque^-tiated, — 1 
son  7'.  Rossie  Galena  Co.,  q  Piiige's 
(N  Y  )  5i>S;  McKim  --,  Odom,  3  KUr 
Ch.  (Md,)  420. — tir  tiisiriii^m  may  is 
agaliist  it.  McKim  t'.  Odom,  3  Blar 
Ch.  (Md,)  420,  It  may  be  fined 
vitjlaiing  injunction.  Mayor,  etc.. 
Ferry  Co.,  64  N.  V,  622. 

0.  Samuels  r,  Evg,  Mail  Assoc,  9  ¥ 
(S\  V.J,  2SS;  Atlantic  &  Gi.  West 
R.  Co,  v.  Dunn,  19  Ohio  St.  162;  V\l\* 
Ft.  W.  &  C.  R.  Co.  r.  Slusser.  19  O 
St.  157;  Goddard  z\  Grand  Trunk 
57  Me,  202.  223:  Singer  Mfg.  Co. 
Holdfodi,  S6  111.  453:  Phila.,  Wil  &  B. 
Co.  -/.  Lark  in.  47  Md.  J  55;  Beale  :■,  R 
road  Co,,  i,Ddlon  (U.  S.  C.  C,  Iowa  [ 
tricO>  56B:  Milwaukee  &  St  Paul  R.  < 
-■.  Arms,  gt  U-  S.  489:  Mendelsohn 
Anaheim  Lighter  C^i. ,  40  Cal.  657;  N 
Orleans H  etc.,  R,  Co,  v.  Statharn. 
M  iss.  607,  Denver,  etc.,  R,  Co,  r\  Har 
r22  U.  S.  1 146. 

In  the  course  of  an  interesting  opin 
by    Walton,    J,,    in   Goddard    7-    Qt\ 
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ndition  and  circumj^tances  of  the  defendant  may  be 
\  mere  omission  of  duty,  although  grossly  negligent, 
led  as  sufficient  to  subject  the  corporation  or  indi- 
dictive  damages;  but  some  intention  to  inflict  the  in- 
kless,  wanton  disregard  for  the  safety  of  others,  should 
rrant  punitive  damages** 

rr  fOE  Fbaub. — Strictly  speakingp  a  corpomtion  'can- 
guilty  of  fraud  ;  but  where  it  is  organized  for  the 
:arr}  ing  on  a  trade  or  other  speculation  for  profit, 
ning  a  railway,  these  objects  cm\  only  be  acconi- 
igh  the  agency  of  individuals;  and  there  can  be  no 
f  the  agents  employed  conduct  themselves  fraudu- 
it  if  they  had  been  acting  for  private  employers  per- 
m  they  were  acting  would  have  been  affected  by  their 
■ne  pnnciple^  must  prevail  where  the  principal  under 
ent  acts  is  a  corporation.^     A  corporation  has  been 


%  a^5,  he  sfty^:  *'  A  cor- 
laginatlve  being.  U  has 
mitid  of  it's  servanis;  tl 
thevokr*>f  its^ervanis; 
tands  with  ^thkh  to  aci 
jf  its  servants.  All  Us 
lief »  as  w si  I  as  its  5chr  Tties 
irif«p,  are  coined ved  by 
Lnc)  e^ic'cuted  \yy  humafi 
e  miods  and  hamf«i  are 
nds  and  hands.  AU  at- 
-.  \n  di^vingut^ili  beiweeri 
^c^v?i^J(  and  tbe  gndl  of 
or  ihe  malice  oi  the*  ser- 
d\%^  of  cxcmpUry  darna* 
ilicc  of  the  corporation, 
Ell  of  the  servaivt  and  tKc 
ht  corporal  if>nt  is  sheer 
illy  lends  to  confuse  the 
dound  the  judgment, 
nuljce,  nor  s^uffcring  is 
»  ideal  existence  called  a 
lid  yelp  Ufider cover  of  its 
iriti',  there  b  in  fact  as 
ps,  and  as  much  that  is 
ktshmcni,  as  can  be  found 
And  ^ince  these  ideal 
teiihcT  be  hung,  trnpris* 
fior  pm  in  ihc  stocks. ^ — 
> corrective  influence  can 
&r  upon  ihem  except  that 
js,*— 'it  does  secni  lo  us 
f  of  exFtriplary  damages 
la]  in  its  application  to 
^  application  to  natural 

Ijf  the  doctrine  is  applied 
d  jws»engers»  but  il  ap- 
rpo rations  al^o. 
fy,  Co.  t*.  Holdfodl,   S6 
fury    was   by  a  sewing* 


machine  company's  agent.  In  MendeU 
sohn  V,  Anaheim  Lighter  Co,p  40  Cal. 
f>57.  Ihe  court  were  neiidy  to  apply  the 
dnetrine  to  a  carrier  of  lumber,  had  the 
cvideitce  warranted.  The  court  observed* 
'*  If  a  family  piety  re,  hfivini^  noapprecia* 
bic  market  value*  be  delivered  to  ix 
common  carrier  to  be  transported  for 
hfre.  and  if  he  wantonly  destroy  it,  \t  is 
plain  the  damages  fvould  not  be  conAned 
to  ihc  mere  mtmey  value  of  the  picture, 
in  such  cases  the  carrier  would  not  only 
be  guilty  of  a  violation  of  the  contraci, 
but  of  a  gross,  wilful,  and  tortious  breach 
of  a  duty  enjoined  upon  him  by  law,  for 
which  he  would  be  liable  to  punitive 
danrjai^cs.** 

1.  tn  Belknap  F.  Railroad  Co.,  Sargenii 
J..  5aid:  "What  would  be  sufficiem  as 
damages,  by  way  of  example  and  of  pun- 
ishment^ for  a  day  laborer  would  be 
nothiuft  by  way  either  of  CKacnple  or  as 
a  punishment  *'  to  a  wealthy  cof  por^tion. 
But  in  the  same  case  it  was  said  thai 
where  actual  damages  only  were  to  he 
awarded,  the  character,  standing^  condi- 
tion, or  circumstances  of  the  defendant 
arc  entirely  immaterial:  and  so  il  was 
held  in  Hays  v,  Houston  ^  Great  North- 
ern R.  Co.,  46  Tex.  272. 

S.  H.  O.,  etc.,  R.  Co.  r,  Statham,  4a 
Miss.  620:  III  Cent.  R.  Co,  ik  Hammer, 
72  111.  347:  Milwaukee,  etc.  R.  Co,  v. 
Arms.  f|i  U,  S.  489;  West,  Un.  TeL  Co. 
.%  Eyser  91  C.  S,  405 

Z.  Ranger  t^  Great  VVesiern  R.  Co..  5 
\\.  L.  Cas.  86:  Barwick  r^  English  t*^ioi 
Stork  Bank,  L.  R.  2  Exch.  359;  Phila- 
delphia, etc..  R.  Co,  ;/,  Derby,  14  How, 
{I}.  S.)  46S:  Henderson  ;%  Railroad  Co., 
17  TeK.  560;  Hal^  v.  Union  Mut.,  ctc,« 
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held  liable  although  it  did  not  authorize  and  was  ignorant  of  tht: 
agent's  fraud  J      Alleged  subscribers  to  stock  cannot   aver  tni^- 


C6^  ^2  N.  II.  2q^:  New  York*  etc.,  R. 
Co.  V.  Schuyler.  34  N.  V.  50, 

In  Erie  Chy  Iron  Works  t'.  Barbeft 
106  Pu.  Sl  125,  Truiikcy,  J  ,  said  :  "As 
it  can  oiii)t  speak  or  act  by  agent,  there 
is  stronger  rcitson  f&r  bc>ld>nif  k  answera- 
ble for  the  acts  and  repres^riiuiiuns  of 
the  agent  done  within  the  ostensible 
scope  of  bis  amhnnty,  and  whiJe  tr«ins* 
acting  ibe  business  of  the  print^ipaL 
than  where  the  principal  is  a.  natural 
person.  However^  the  sume  rule  applies 
alike  to  n&iural  and  artJIiicial  person.';. 
'  The  purchaser  can  maintain  an  acUon 
of  deceit  aijainst  the  innocent  principal 
when  the  fraud  of  the  aj^ent  has  been 
committed  within  the  scope  of  his  au- 
thority, and  where  the  principal  has 
bene  Hied  by  it  In  this  respect  it  makes 
no  difference  whether  the  principal  be  a 
corporaiton  or  an  individual/  Qenja* 
min  on  Sulcs^  voL  li.  %  708  (3  £ng  ,  4 
Atn^  Ed.)'*  See  also  Bi^nkof  Kenluckv  ^. 
ScboyJkdl  Bank,  J  Pars,  Sel.  Cas.  (Pa.) 
tSo. 

In  Thompson  v.  Bell,  26  Enif.  Law  & 
Eq,  536.  a  branch  bank  manaj^er  re  pre- 
sen  ted  to  a  Udy  depositor  that  she  niiKht 
secure  hijrher  interest  on  her  money  by 
the  snrrender  of  htr  deposit  note  and  ac- 
ceptance instead  of  two  houses  for  a  sutti 
vfhich  would  pay  off.  I,  a  mortf^age:  3, 
a  lien  on  ihem  held  by  the  bank;  ihe 
residue  of  the  deposit  money  to  remain 
in  the  bank  imder  a  new  deposit  note  for 
such  balance  The  m a n sger  i n d ^ ir c d  the 
depri!^itnr  to  beUeve  that  in  this  afl^air 
he  was  actinia  as  agent  for  the  bank,  and 
the  jury  found  that  lie  had  authority  10 
assit^n  the  equitable  nmrtgage  belonging 
to  the  bank.  The  deposit  note  was  giv^en 
(or  the  unexpended  balance  according  to 
Agreement p  but  the  manager  appropri- 
ated to  his  own  use  the  money  which 
should  have  been  used  in  the  purchase  of 
the  ho u SI'S.  //rM  that  the  bank  was 
liable  to  the  depositor  for  the  amount 
misappropriated. 

In  Peebles  V  Paiapsco  Guano  Co.,  77 
N,  Ciir,  253.  the  action  was  for  damages 
for  the  f:ilsc  reprcsemations  by  the  agent 
of  defendant  corporation,  that  a  spurious 
article  wa?J  ijeituine  Patapsco  guano. 
//tlf,  I  hat  plain  ittT  miRht  recover,  Roil^ 
rnwn,  |  ,  f;aid  :  '*  h  is  said  Ihnt  the  jury 
have  not  fntjnd  that  the  repre^^entations 
were  frauifulent.  hut  mtiy  ih^it  they  were 
false  and,  wtthoui  frauii,  the  artion  can- 
not be  mamtamcd.     If  we  consider  the 


action  as  for  the  deceit*  this   objection 
would  be  unanswerable  if  the  defendant 
was   the  seller  oiilyp  ai>d    not   «.lsi/  I  he 
manufacturer  of  the  article,      It  is  difH- 
ctilt  10  conceive  how  a  manufaciurer  <if 
guano  can  make  a  represeniatioti   ci»n- 
cerning  the  substances  of  which  it  tscCtm- 
posed,  which  i*  talse,  and  not  also  fraudu 
lent,  in  the  sense  th*tt  it  was  knowiji^'', 
false,      II    his  servants  empEoyed   ui    ■ 
manuracturr,  ofs  ;iny  o<:cast*»rs.  by  m 
geiice  or  wilfully,  omitted  to  put  in 
valuable  ingredients  without   the  kn- ■  h 
edge  or  connivance  u(  the  manufacturer, 
It    would     free    his    false    represenLatioiT 
from  immorality,  but  he  must  in   law  be 
held  equally  liable  for  the  act^  of  his  srr 
vants.  and  he  cannot  tie  held  innocent  ol 
a  moral  fraud  if^  after  hiding  informed  of 
the  omission,  he  seeks  to  take  adv^miai^e 
of  it  by  demanding   for  a  spur i* jus  i^n*i 
worthless  article  the  price  of  the  genuine 
one.** 

in  Mackay  t*.  Commercial  Bank  of 
New  Brunswick,  L.  R.  J  P,  C  App,  3%>4.  a 
banktnjj  officer,  whose  duty  it  was  to  ob- 
tain  for  the  company  accepiance  ol  bills 
of  exchange,  obtained  acceptance  of  cer- 
tain bills  by  false  representations,  al- 
though without  the  kn<'w!edge  of  ibe 
president  or  directors:  it  was  held  that 
the  company  was  liable  in  iin  actiaii  of 
deceit  for  damages  1  hereby  caused  the 
acceptor.  The  friiud  was  sending  a  tele* 
gram  in  the  name  of  the  drawer  of  iht 
bills  as  though  he  was  still  in  the  locality 
in  business,  when  in  truth  be  had  ol^ 
scnnded. 

1.  Bar w irk  r,  English  Joint  Stock 
Bt^nk  L,  R,  s  Ex.  259;  Mackny  t*  Com- 
mercial Bk.  of  New  Brunswick,  U  R.  5 
P,  C,  App,  4J11  Henderson  p.  Railroad 
Co,.  17  Tex.  560, 

There  has,  hf»wever,  been  sK^me  dis- 
pute recently  upon  this  question,  arid  in 
£Hi^itimf^  in  March^  1S77,  a  corpf»r*tion 
was  held  not  liable  where  it*  secrciairy 
made  false  rephes  to  in qu tries  a^  to  the 
validity  of  certain  debenture  slock  uf  ihc 
company,   although   the    cotnr  i--«j 

him  out  as  a  person  to  answer  - 
lirms*  on  the  ground  that  the         .... 
was   acting  for  himself   in    m^tkiog    iiic 
false  sMtcmenls.  being  ile^sintu^  lo  as^^ist 
a  friend.    Briiish  Muinal  Hanking;  Ct».  t- 
Charnwoml  Forrnt  R,  C**  ,  L    R-   16  Q 
IL  Div.  714,     See  uhty  Rank  ^vf  Unil^ 
Slates  T',    Davis,  2  Hill  (N\  Y,),  AS^- 
auihofitles  cited  in  succeeding  notes 
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n  ;ls  to  matters  contaitrcd  m  the  company's  charter,' 
ability  does  not  exist  if  the  agent  wan  acting  beyond 
his  authority  T'*  but  the  corporation  may  be  charged 
where  the  Ligcnt's  acts  were  such  as  may  fairly  have 
d  to  be  within  the  power  of  an  agent  occupying  his 


on  i^  a  body  of  limjt«'d 
flioll V  iTum  lis  chatter  r^r 
ion  Taw.  Hence  il  has 
t:.i5e  c»f  stuck  sub!»4:np' 
ribcfs  setkmi^  lu  dVcnU 
1  taiitifn  iivcr  misfejife- 
ng  m«ttttTs  covered  by 
mi4  R.  Co.  V*  Anderson^ 
vin  ^^  Turnpike  Cif,,  2 

jton  Bank  t\  L«wi5>  as 
t»  k  Wjts  held  thAt  the 
vcr  firt*m  Lewis,  upon  a 
ittur  had  given  \f>  OTje  of 
LtofS  for  di&toiiriL  and 
luf  had  pledged  lo  the 
to  sail!  djreciur,     It  ap- 

director  h^id  been  au- 
cure  notq's  for  disctrntil 
loney  i^a^  Abundant;  but 
rs,  knew  thai  ihe  direc- 
■n^ruie  notes  on  behiilf  of 
iisted  in  stJ<h  limesi,  and 
;y  wa^  scarce  when  he 
s  ni:*te  to  the  dtrector. 
m,  7  H.  &  N  172. 
pcratkio  ralify  the  con- 
^eK  of  the  benefits*  it  %% 
ton  T".  Railroad  Co.,   17 

on  Ajkjenry,  %  250,  and 
Field  on  Corp/g  21*5.     If 

ratiBe!^  in  /ii/f?.     Wtjod's 

employnrvent  of  several 
af  btisiness  jointly,  the 
e<|u;dly   responsible    for 

notice  to  eiiher  is  notice 

Bank  of  United  States 

I   (N,  V.K  451.     In  ihis 

[change  was  sent  to  one 

of  a  bank  for  discount, 
s  at  the  lime  a  mem  be  f 
tch  ordered  the  discoufit 
e  received  the  avaits,  al- 
lunt  to  be  for  his  own 
iat  the  bank  was  charge- 
of  (he  fraud. 

Li4iaf,"The  authoHiy 

A^eiii  10  give  bills  of 
dly  liniUcd  to  goods  put 
\hn  or  vessel.  One  who 
f  ladinjf  for  uoods  never 
mnot  recover  thereon 
icr  without  showing  par- 

in  the  master  or  agent 


IQ  Mtjn  the  bill.  E^^en  one  who  is  an  in- 
nocent and  fti^rtft  Jii/c  tiuldff  caitnoi  set  up 
such  a  false  bill  ayainsi  the  Ciirrier  unless 
such  special  amv.oriiy  is  shown.  Bui 
ihiss  ruk  is  not  vviihiul  opposition*  In 
Grant  t\  Korwriy,  to  C.  H  t^^,  it  was 
held  thdt,  broad  ^5  is  the  authotiiy  id  the 
master  of  a  vessel,  it  docs  not  extend  lo 
si|*ning  tiilis  of  Udtng  for  ^onds  not  put 
on  bfiard,  anil  that  alt  persons  are  bound 
to  take  noucc  ihai  i^nrh  \^  the  ru"e.  Grant 
V.  Nurway  WrfS  followed  in  the  Schooner 
Freeman  t'.  Buckinghi*m,  lH  Ifow,  (0. 
S.)  t^t.  The  princTple  applies  for  a 
sfrongej"  reason  lo  (he  .shipping  clerk  oj 
a  r;ulway,  whose  powers  i#re  obvifmsly 
nitt  so  large  as  those  of  the  ciptain  of  a 
ship  Ctdetnan  v.  Rkhcs.  j6  C»  B.  it^. 
1m  Hiibbersty  t\  Ward,  8  Excheq.  330, 
the  court  went  still  further  by  a  tfcrtsion 
ihat  when  the  master  has  once  signed  a 
bill  of  lading  for  gnifds  ihat  have  ai  tuallj 
been  shipped  hi?;  p«>wer  is  exhausted,  and 
ho  cannr^l  charge  the  rnvtver  by  signing  a 
second  bill  for  ihe  same  goods. 

But  in  Armour  fA  Michiciin  Cen- 
tral R.  Co..  65  N,  y.  Ill,  Grant  tK 
Norway  was  disapproved,  and  rnilroad 
companies  said  to  be  estopped  from  ques 
lioning  receipts  signed  by  their  agents, 
as  ag^iinst  innocent  fftHta  fid£  holders  for 
value.  In  Ficeman  1/,  Buckiiigham  the 
goods  were  by  the  bill  ol  lading  delivcra- 
blc  to  the  consignor's  order,  while  they 
were  deliverable  10  the  consignee's  order 
in  Armour  v.  Railroad  Co.,  and  the  court 
attempted  to  draw  a  distinction  based  on 
this  difTerencc.  In  a  Pennsylvania  case» 
it  wa$  held  that  owing  to  the  shipment 
having  been  made  in  New  York»  ihe 
decision  mnst  be  based  on  Armour  %k 
Railroad  Co.,  but  the  court  said  thai  they 
were  not  prepared  to  admit  that  there 
was  any  niiiterial  difference  between  the 
laws  of  I  he  two  Slates.  Brooks  tu  H.  Y*, 
L.  E.  A  W.  R  Co,,  loS  Pa.  Sl  529  See 
Biix  OF  Ladlno,  2  Am.  &  Eng,  Encyc, 
of  Law.  224, 

If  a  cor p<j ration  furnishes  its  secretary 
with  money  to  pay  its  employees,  and  an 
emp^nyee  monthly  delivers  to  the  see* 
retfiry  receipts  for  the  month's  salary, 
hut  leaves  the  monev  with  the  secretary, 
to  be  drawn  against  when  desired,  the 
corporation  is  not  liable  for  the  defauU 
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position,*  The  weight  of  authority  renders  a  corporation  liable 
for  the  fraud  of  its  agents,  whether  it  has  or  has  not  derived  bene- 
fit frona,  the  fraud  \'^  but  there  is  not  wanting  authority  holding  a 


of  ihe  accrftary  hi  fai1m§f  afterward,  to 
pav  over  the  amountSH  Gardner  t\  Omni- 
bus R.  Cn„  63  Cal.  336. 

1.  Davendiirf  v.  Brardsky,  23  Barb. 
(N.  Y  )  656.  U  was  at  cordingly  held  \\\a\. 
ihe  company  hadconstituteil  such  person 
iis  agent  tu  answer  inquiries  re^sptrcting 
th€  character,  capital,  and  means  of  the 
corporation. 

The  TTiana^Pt  of  a  bank  [5  general 
agent.  It  was  held  sn  Barwick  :',  English 
joint  Slock  Hank,  L.  R.  2  Ex.  259.  that 
a  bank  was  liable  for  misrepreisenlatiun 
by  IIS  manager,  in  giving  pUintiflf  a  writ- 
ten guarantee  that  ihe  checlc  tif  J.  D.,  a 
custcirnrr  <jf  the  bank.  sh<Juld  be  paid,  on 
receipt  of  the  government  m«niry  due 
J.  D  »  in  priorily  to  any  othilr  payment, 
"except  to  this  batik,"  Asa  matter  of 
fact,  J.  D  's  indebtedness  to  'he  bank  was 
for  a  sum  far  beyond  that  f  ayable  to  him 
by  the  govrrnment.  and  when  the  govern- 
mem  paid  hint,  his  payment  of  the 
amtmnl  into  the  bank  wa^  credited  on 
accttaiii,,  leaving  noLhini;  for  plaintiff  un 
the  guarantee.  HtiJ.  that  there  was  evi- 
dence 10  go  10  the  jury  that  the  m-mager 
knew  and  intended  that  the  guarantee 
should  be  unavailing,  and  frauduJenily 
conrrealed  from  the  ptaintiff  the  fact  which 
would  make  it  so:  and  tnat  thed^fendants 
would  be  UabJe  for  the  aKcni'^  frau  J. 

So  ivherc  a  cashier  of  a  bank  falsely 
states  to  a  surety  that  a  note  held  by  the 
bank  ha<f  been  paid,  and  the  surety  is 
thereby  caused  to  yield  up  security  held 
by  himself,  the  bank  is  esti>pped  tn  deny 
that  the  nine  was  paid.  For  though  the 
cashier  ordinarily  has  no  authority  to 
discharge  its  debtors  without  [layment, 
yet  he  is  the  proper  one  to  whom  to  apply 
to  ascertain  wheihcr  the  debt  hafs  been 
paid.  Cochrco  Nat.  Bank  7/.  HaskelL  51 
N.  H,  116:  Derrick  t'.  Lamar  Itis.  Co..  74 
UK  404;  Fire  Ins.  Co.  ?'.  Whitehill  50 
111.  El 2.  See  also  Sturges  ?%  Circleville 
Bankp  II  Ohio  St  153:  Banks  and 
BANKt^JG,  3  Am.  &  Eng.  Encyc.  of  Law, 

II 8  r/  srt/. 

in  Sharp  v^  Mayor,  etc..  of  New  Yotk, 
40  Barb.  {N,  Y,)  256  it  was  said:  "It  is 
urged  that  a  corporation  will  not  be 
affected  by  any  ro presentation  made  by 
an  agent,  unless  the  agent  was  directly 
authorized  to  make  the  particular  state- 
ment.  The  principal  is  liable  for  the 
false  representations  of  the  agent  made 


in  and  about  the  matter  for  which  he  wa^ 
appointed  agent,  not  on  the  ground  of 
express  auibt»rity  given  to  the  agent  in 
make  the  statement  but  on  the  ground 
that  as  to  the  particular  matter  for  which 
the  agent  is  appointed  he  stands  in  thv 
place  of  the  principal,  and  whatever  he 
does  or  says  in  or  about  that  matter  if^ 
the  act  (ir  declaration  of  the  principal, 
for  which  the  principal  is  just  as  liable  as 
if  he  had  perMinally  done  the  act  or  made 
the  decli4raii<MT." 

Power  of  Beceivers  to  Colloct  SnbMxip- 
tions  to  Stock  Prootued  bjf  Fraud  -  Lucb- 
field  Hank  v.  Heck,  29  Conn.  3B4;  Up..on 
EA  Tribilcock.  91  U,  S.  45,  Crtttparf 
Miller  v.  Wild  Cat.  etc.  Co..  52  ind.  i; 
Western  Bank  of  Scotland  v.  Addle,  1 
Sc   &  Div.  App.  lA,t, 

%.  Briiish  Mut.  Bkj^.  Co.  v.  Charn- 
wood  Forest  R.  Co.,  34  \V.  R,  71 S;  55; 
L.  J.  Q,  B.  y^).  In  that  case  the  for- 
mer secreiarv  <if  a  railway  company  in- 
duced plaintiffs  to  advance  m^-uey  on 
the  securiiy  of  certain  5lock  of  the  c^rai' 
pany  which  he  falsely  ^epre^^enied  be- 
longed to  the  transferror.  Piainiiflfs  had 
had  ftirmer  dealings  with  the  >Hid  former 
secretary  hs  secretr^ry  for  the  company, 
and  had  never  been  informed  that  he  was 
not  still  siu  h  secrKary.  fitid^  tltni  the 
corporation  was  liable.  In  Mack-^y  ■'. 
Commercial  Hk..  L.  R  5  Pnvy  C*iunc. 
A  pp.  304.  the  conn  did  not  decide  this 
point;  hut  the  opinion  evident Iv  leans  in 
favor  oT  the  linbiliiy  In  Swift  v.  Win- 
terbotham.  L,  R.  S  Q.  B.  744*  a  hank- 
ing company  was  held  liable  for  \^\st: 
representation  in  regard  t**  tiie  solvency 
of  a  ceriain  persr^n;  and  I  hough  the  de- 
cision WHS  reversed  on  an  other  poitiL 
the  liabilitv  for  agent's  fraud  was  not 
shaken.  Nrnhtng  was  sard  to  show  any 
benefit  to  the  company.  Ami  see  N.  Y. 
&  N.  H.  R,  Co.  V.  Schuyler.  34  K.  Y  30. 
where  a  corporation  was  held  laule  lor 
stock  over-is*iUed  by  its  president,  Cvm- 
p^rt  Wright's  App*.  90  Pa  St.  415- 

See  authorities  cited  in  succeeding 
note. 

k  is  no  ground  for  denying  (o  3  cor 
poration  the  right  to  rescind  a  contract 
entered  into  through  the  fraud  of  its 
directors,  ihat  a  new  board  exists.  Met- 
ropolitan Elevated  R  Co.  x',  Manhattan 
Elevated  R.  Co  .  It  Dalv  (N.  V.J,  373; 
s.  c,  14  Abb.  N.  Cas,  (K.'Y,)  103. 
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Iffrft^md, 


Ic  only  to  the  cKtcnt  of  the  benefits  received.*     The 


thoritiei,— The  leading 

r.  Etigh5h  Joint  Slock 
tiS'  7«  L.  R*  2  Exch.  agf). 

a  bflDk  gave  jl  wriuen 
^  woukl  honor  th^  check 
mer  of  Itic  t^nk  for  o«ics 
upplied  tiifn.  not  exceed- 
imoutyt,  on  receipt  nl 
Is  c«»mlfig  to  said  cu&- 
il  check  priority  to  any 
t' t*pt  I o  ( h c  Uai I  k    w b ere* 

suppltecl  by  plHtntlff, 
heck  was  tr fused  by  the 
ise  the  indebirdncss  due 
reeded    ihe  giivernmcnl 

rtnd  Ibis  the  mttiiagtT 
\*e  llje  gu^jr^niee.  H^id^ 
e  w^m*nthl^:  h  verdict 
f  fraudulently  intended 
be  unacaltiog^  and   Ihai 

wferc  bftble  for  ibdr 
See  Bigdow  on  Friiud, 
?/*  Winierbothafti.  de- 
^-  &  Q  B.  2j)4.  Here  ihe 
ik  m  *insiver  lo  inquiry 
:  K.  was  respon>ibk  b^r 

reply  faviirable  lo  R,'s 
Ih.il  his  teply  w  iis  f^lse* 
f  i'>e  reply,  pUintiff  sold 
fh*t'h  hsr  could  not  re- 
<i\  R/s  msolveitcy*     Jt 

bank  was  liable  ior  the 
s  one  in  the  c nurse  of 
ess  On  nn other  point, 
naiurrof  the  cuaritntitr. 
ri'vtr-ed.  L.  R,9  Q.  B. 
ce  Coieiidge,  reiirlcrinj^ 
pversai,  said:  "  Th^s  de- 
at  all   conUiCf  wj(h  the 

2/,    London  Jciint*siMck 

otnmcrcial  Bank  of  New 
t-  5  Priv;  Cnuiic.  App. 
*kk  V.  English  Joml 
ipprnved,  tt  being  Slated 
1  answer  Jib  le  for  every 
^iirtt  or  jig^nt  commit  fed 
the  sprvire  and  for  the 
though  ni>  express  cnm- 
jf  the  master  lie  proved; 
on  could  be  drawn  be* 
I  other  wrongs;  anrl  that 
e  liable  for  such  drreii* 
I  case  was  Ihe  srndinn^, 
rise  duty  it  was  lo  ohiain 
Is  of  exchange  in  which 
ef  ested,  of  a  lelej^mm  in 
[Iriiwer  of  the  bilt,  there- 
at  the  1 1  rawer  whs  con- 
a*  iheretoftire.  whereas 
bsconded.     In  the  judg- 


ment of  the  House  of  L^rds,  Si?  Mon- 
tague Sfnith  »<atd;  "It  may  be  gener<iUy 
as>UTiied  I  hit  in  merrantife  transactions 
princ»pals  do  not  a  Jihoriie  ibcir  aijenis 
to  act  wrongfully,  and  con>equently  that 
JriiUds  arc  beyond  'ihc  soipc  of  the 
agcnt*s  authoriiv  '  in  ihe  narrowest  sense 
of  which  the  espressHin  admits.  But  so 
riarrow  a  sen**  would  have  the  eftect  oi 
enablin|r  principals  largely  to  avail  them- 
sekes^  of  the  frauds  of  their  agents, 
without  suffering  losses  or  incurrini^ 
babilittcs/' 

In  Brkifh  Mut.  Bkg.  Co.  i/.  Charnw<'*o<J 
Forest  R.Co,.L.R-tSQ.aD.7i4;  March. 
1S87,  \n  the  court  of  appeal,  the  fuU: 
staffed  by  Willes.  J.,  in  EJarwick  v,  E^ng^ 
iisb  Joint  Slock  Btrnk,  L.  R  2  Exch.  25*;, 
wa<  again  appT«i¥>d.  '*Tlic  general 
rule  is  thiH  the  masirr  is  answerable  for 
everv  such  wrong  id  his  servant  or  agent 
as  is  commiiled  in  the  tourse  <^{  hts  ser- 
vice and  btf  the  master's  benefit,  though 
no  exprtss  comTnatid  or  privity  af  thr 
master  be  proved  **  H<iwcver,  it  was 
held  ihal  the  ri|^ent's  fraud,  if  for  bis  own 
beuefit,  was  not  **  for  the  inaster's  bent' 
fit/'  Knd  hence  could  not  render  the  cor- 
poration liable,  even  though  the  act  wa*^ 
done  in  the  course  of  Ihe  servant's  em 
ploy  mem. 

In  1867,  in  Western  Bank  of  SeotlantJ 
ih  Addie,  L  R.  t  Seoich  &  Dtv.  A  pp. 
145,  Lord  Cranwnrih  expressei!  the 
opinion  th-il  a  corpornTilion  can  onlv  In- 
made  respotiRitde  to  the  extent  to  whb  h 
tliey  h^ive  protited  by  such  wrong;  and 
ihe  Lnid  Chancellor  said  that  if,  instead 
of  seeking  to  set  asi  le  ihe  cnntract,  the* 
person  defrauded  prefers  an  j*rtion  of 
diimngc^  for  the  deceit  such  action  can- 
not  be  maintained  against  the  company, 
but  only  ag.-inst  the  diieciors-  ami  Lord 
Cianwonh  said  a  cturporation  cannot  be 
called  upon  »n  its  corporate  character  in 
action  of  deceit 

In  Weir  z^  BeTl  in  1878  3  Kxch  D* 
344,  it  was  said  by  one  of  the  jti-ige^,^ 
Bramwelb  U  I  ,— thai  private  masters 
are  not  responsible  for  £icts  done  by  the 
servant  wilfully;  and  iherefnre  he  cnn 
demnrd  the  reaso'dng  in  Barwick  r- 
Ei^ghsh  Joint  Stock  Nftnk.  L.  R  ^  E* 
259  alihiiugh  h«*  ihoughl  the  decision 
itself  was  sujitninable.  because  cverv  per* 
son  who  authori^e^  anothrr  to  aci  for 
him  undertaki*^  bir  the  alisence  of  fraud 
by  ihAi  person  in  the  execution  of  the 
authiirilv, 

In    Blake  r.    Albion    Life    Assurance 
Socy..  in  187S,  L.  R.  4  C  P.  D.  94,  Grove, 
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extent  of  the  liability  is  a  general  question,  and  not  one  relatinj 
peculiarly  to  corporations.^ 

1.  Instances  of  Liability. — Instances  of  the  liability  of  a  corpora 
tion  for  fraud  are  as  follows :  Misrepresentations  in  notice  of  ju 
dicial  sale  of  a  railroad  calculated  to  destroy  competition  amonj 
bidders;*  procuring  donations  of  property  to  a  railroad  by  threat 
ening  to  change  its  terminus;*  fraud  of  agent  in  discharging  anc 
releasing  mortgages;*  in  filling  up  certificates  to  holders  of  cou 
pons;*  in  the  issuance  of  stock  certificates;*  in  other  instances; ' 


J.,  said  that  it  was  fairly  questionable 
whether  the  corporation  could  be  made 
to  pay  damages  for  deceit  by  ageni;  but 
as  the  only  claim  was  for  return  of  money 
*paid  to  the  corporation,  judgment  was 
entered  against  the  company. 

American  Authorities. —Corporations 
may  be  liable  in  action  of  deceit  for  the 
damage  suffered,  and  not  simply  to  the 
extent  of  benefit  received  Peebles  v, 
Paiapsco  Guano  Co.,  77  N.  Car.  233, 
where  a  spurious  article  was  represented 
as  the  genuine.  Taylor  on  Corporations, 
^  342;  While  V.  Sawyer,  16  Gray  (Mass.), 
5S6.  Here  it  was  held  that  two  owners 
of  a  vessel  are  joinily  liable  in  action  of 
deceit  for  fraudulent  representations 
made  by  one  of  them,  acting  for  both,  in 
the  sale  of  the  vessel;  and  the  damages 
arc  not  limited  to  the  profit  derived  by 
ih"ra.  or  either  of  them,  from  the  fraud. 
Jeffrey  v.  Bigelow.  13  Wend.  (N.  Y.)5i8. 
ilcre  an  agent  for  the  sale  of  sheep 
fraudulently  sold  some  which  were 
diseased,  and  the  purchaser  mixed  the 
diseased  sheep  with  others  before  owned 
by  him,  whereby  the  contagion  was  com- 
municated through  the  entire  flock.  Held^ 
that  the  principal  was  liable,  not  only  as 
to  ihe  sheep  sold,  but  for  all  the  sheep  to 
vvhirh  the  distemper  was  communicated. 
And  see  Bennett  v.  Judson,  21  N.  Y.  238. 
On  the  other  hand,  it  was  held  in  y\>w 
Jersey  in  1881  that  an  innocent  principal 
is  not  suable  in  tort  for  the  agent's 
fraud.  See  dictum  to  same  effect  in  Craig 
V.  Ward,  3  Keyes  (N.  Y.).  393. 

1.  Some  authorities  hold  that  the 
liability  extends  only  to  the  benefit  re- 
ceived; but  the  current  of  authority  is 
that  the  liability  equals  the  extent  of  the 
damage.  Bigelow  on  Fraud  (1888),  226  et 
scq.;  Pollock  on  Torts,  259;  Barwick  v, 
English  Joint  Slock  Bank,  L.  R.  2  Exch. 
259;  White  V.  Sawyer.  16  Gray  (Mass.), 
586;  Kennedy  v,  McKay.  43  N  J.  L.  288. 

2.  Where  the  notice  of  the  sale  of  a 
railroad  under  mortgage  to  secure  rail- 
road bonds,  set  forth  that  the  sum  due 
under  the  mortgage  for  the  principal  of 
bonds  was  two  million  dollars,  with  sev- 
enty thousand  dollars  interest,  when  in 


fact  less  than  two  hundred  thousand  dol 
lars  was  held  by  bona  fide  holders  lo 
value,  the  remainder  of  the  two  million 
being  either  in  the  hands  of  the  director 
or  directly  under  their  control,  such  not  ic 
was  fraudulent,  and  of  itself  sufficient  i 
vitiate  the  sale.  James  v.  Railroad  Co. 
6  Wall.  (U.  S.)  752.  *•  Deceptive  noiic 
was  calculated  to  destroy  all  conipeiitio 
among  the  bidders,  and,  indeed,  to  ei 
elude  from  the  purchase  every  one  exccp 
those  engaged  in  the  perpetration  of  th 
fraud." 

3.  Union  Pac.  R.  Co.  v.  Durant,  3  Di' 
Ion  (C.  C),  343.  The  oppression  i 
this  case  was  the  causing  of  hope  tha 
Omaha  would  be  the  terminus  of  ih 
road,  and  threatening  to  make  Bellevu 
or  Florence  the  terminus  if  citizens  n 
fused  to  donate  lands.  A  bill  filed  b 
the  company  for  conveyance  was  dii 
missed  by  the  court,  which  held  that  th 
donors  were  entitled  to  have  back  agai 
their  lands. 

4  The  treasurer  of  a  savings-bank,  wh 
had  been  authorized  by  a  vote  of  the  tni: 
tees  to  discharge  and  release  mortgage! 
fraudulently  interpolated  in  the  record  k 
the  vole  the  word  "assign"  between  ih 
words  *•  discharge"  and  *'  release."  HeL 
that  as  between  the.  bank  and  one  wh< 
misled  by  the  record,  took  an  assign mei 
of  a  mortgage  for  value  in  good  faith,  tt 
bank  must  bear  the  loss.  Holden  1 
Phelps.  141  Mass.  456. 

6.  The  president  and  treasurer  of 
railroad  corporation  confided  to  a  clei 
the  duty  of  filling  up  and  supplying  ce 
tifirates  to  the  holders  of  couppns.  Tl 
certificates  were  delivered,  signed,  to  tl 
clerk,  who  fraudulently  filled  them  t 
and  put  them  on  the  market,  wheni 
they  came  into  the  hands  of  innocei 
holders  for  value  without  notice  of  tl 
fraud.  Held,  the  railroad  corporatic 
was  responsible,  and  must  bear  the  los 
Western  Maryland  R.  Co.  v.  Frankl 
Bank.  60  Md.  36. 

6.  New  York,  etc.,  R.  Co.  v.  SchuyU 
34  N.  Y.  50.  Compare  Wright's  A  pp.. 
Pa.  St.  425. 

7.  See  Derrick  v.  Lamar  Ins.  Co., 
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presentations  as  to  the  financial  condition  of  a  cona- 
ig  subscriptions  to  stock ; '  reports  by  directors 
circulated  by  the  corporation,  unless  they  are  mere 
rments  as  to  possible  profits,  and  accompanitd  by 
;hich  afford  the  means  of  testing  their  accuracy;'* 
?  is  permitted  in  the  issuance  of  a  prospectus;^  but 
csentations  cannot  be  tried  by  as  strict  a  test  as  is 
ther  cases,  they  are  required  to  be  fair,  honest,  and 


tses  ciied   in    preceditiK 

Rxfli.  Co.,  etc..  *'.  Drew 
■ "  use  of  Lotd^s)  103. 
int  siotk  compiiny. 
5 -I  Lis  thanes  ill  the  mar 
I  the  concern  as  most 
offered  rntuney  iti  I  wo  of 
rs  to  buy  fyrtber  siiarcs, 
itCDrdlrjj?ly  ivere  bo  ugh  i 

for  such   shiirrholclers^ 

becatne  valueless;  upon 

y  Un  repaymeni  of 

it  WHS  hclJ  thill  tic- 

..,i  -iiiy  had  been  guUty 
;ocnj  defence.  The  gca* 
f  siticiciy  required  that 
jy  di rectors  sh*iuld  bind 
aiion,  £1 1  though  the  Indi* 
\^  it  might  be  ignorant  of 
»n  iiTid  o{  Us  falsehood. 
ii  Ik?  I  hat  the  compatiy 
y  \\\v,^it  tTiisrcprcsenta- 
icjiig  Imble  to  be  told* 
fraud.      See^   generally^ 

^ch.  Co.,  etc- J  %\  Drew 
mouse  of  Lairds)  103; 
etc,  R,  &  Land  Co.  t\ 
.  L.  Ca^.  7 1 1 ,  hi  re  Na- 
lam  Fuel  Co.,  4  Drewty, 

ing  such  a  document  as 
f  a  cfHtipaiiy,  allowance 
f  i^ome  latitude  of  st^te- 
irLunately  so  universally 
rsiijod  that  the  pros  pec- 
y  never  in  fact  contains 
s  acojunl  of  U5  prospects 
that  the  validity  of  bar- 
on such  instruments  can- 
ned by  as  strict  a  test  as 
It  01  her  cases.  U  is  not 
ccius  contains  cxagger* 
r  advantagt^s  of  the  com 
rejaies*  or  contains  some 
\  errors  or  irjiLccuracies. 
ould  be  justified  in  S€t- 
rfsain  founded  upon  it. 
I  K.  Co.  of  Vefle^uela,  3 
32. 


4.  Kifich  V.  Central  R.  Co.  of  Vene- 

iUcJa.  3  De  G.,  |.  h  S.  132;  AV  Life 
Assoc,  of  England  (Li  mi  led),  54  Beav. 
639;  Ross  tK  Estates  Investmeiit  Co.* 
L.  R.  3  Kq.  Ca.  122'  Chester  v.  Spargo, 
16  Weekly  Reporter,  57'*^ 

In  Kisch  %k  Centra S  R.  Co.,  3  De  G., 
J.  %L  S.  132,  plaintiff  tuok  shares  m  a 
railway  c^impany  on  the  faith  of  a  pros- 
pectus which  referred  to  a  concession  for 
making  the  railvvity  as  havirg  been  made 
by  the  Veneiuelan  Government  to  the 
company,  and  slated  thai  (he  c«»nt factor 
had  gyar«riteed  a  dividend  of  /'2i  per 
cent  on  the  paid-tip  m.pital  during  the 
const  ruction  of  the  works,  and  that  the 
Venezuelan  Go,^ernment  had  ^uafanieed 
a  dividend  of  j£g  per  cent  on  the  paid-up 
capital  for  twenty  years.  The  conces- 
sion had*  ill  fttci,  been  made  to  another 
com  party,  and  referred  to  the  aitCfemenl 
for  purchase;  and  the  memorandum  of 
associatinn  siuted  one  of  the  objects  of 
the  company  io  be.  acquiring,  by  ptir- 
chase  or  otherwise*  concessions  from  the 
Venezuelan  Government.  The  guaraniee 
of  the  contractor  for  interc^it  during  the 
construction  was,  in  fact.  limricd  to 
;^20,cioo  in  all  {the  whole  capital  being 
^50o;ooo).  The  guarantee  of  the  Vene- 
zuelan Government  was  for  a  dividend  of 

9  per  cent  while  the  line*  without  any 
default  on  the  part  of  the  company,  failed 

10  produce  ii.  The  documents  giving  the 
above  guarantees  were  referred  to  in  the 
articles  without  stating  their  contents. 
ffifiti,  that  the  plaintifl  having*  when  he 
applied  fc^r  the  shares,  agreed  to  be 
bound  by  the  memorandum  and  articles  of 
associaihm.  could  not  allciie  ignorance  of 
their  contents,  and  therefare,  although 
the  prospectus  ought  to  have  staled  the 
fact  of  the  cnncession  having  been  ac* 
quired  by  purchase  at  a  heavy  price*  irm- 
mr^  the  plaintiff  could  not  have  estab- 
lished any  title  to  relief  on  this  ground. 
But  he/tf^  that  although  ihe  plaintiff  must 
be  treated  as  ha'ing  notice  of  the  memo- 
randum and  articles,  he  w^s  not  thereby 
affected  by  such  knowledge  of  the  con- 
tents of  all  the  documents  referred  to  btit 
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UaMUty  for  Fraud. 


CORPORATIONS. 


FlA&dlnf  uid  Fiactiee. 


Corporations  have  been  held  liable  for  issuing  stock  as  full  paid 
at  less  than  its  par  value,*  and  for  misrepresentations  in  railroad 
time  tables.* 

A  corporation  which  conspires  with  an  individual  to  obtain 
money  under  false  representations  can  be  made  to  yield  the 
amuunt  paid  to  it  in  an  action  of  deceit.^ 

2,  Matters  of  Pleading  and  Practice. — An  agent's  fraud,  in  an  ac- 
tion of  deceit,  may  be  described  in  pleading  as  the  wrong  of  the 
corporation.*  The  corporation  and  the  agent  guilty  of  the  fraud 
m^y  be  sued  jointly,  since  all  are  principals,* 


not  set  forth  in  them,  as  to  be  debarred 
from  complaining  of  any  deceptive  state- 
it)eiu  made  to  him  respecting  them;  that 
he  was  entitled  to  rely  on  the  representa- 
tions it)  (he  prospectus  as  to  the  guarantees 
by  the  contractor  anil  by  the  Venezuelan 
government,  and  that  these  representa- 
tions were  so  far  from  being  fair,  hcmest, 
and  honajide  statements,  that  he  was  en- 
titled to  I'e  relieved  from  his  shares. 
See  also  Smith's  Case,  L.  R.  2  Ch.  App. 
6e  1 ;  Kennedy  7a  Panama,  etc..  Mail  Co., 
U  R.  2  0    B:  580. 

i.  As  a  general  rule,  it  may  be  stated  ' 
that  the  capital  slock  of  a  corporation  is 
a  trust  fund  lor  payment  of  its  creditors; 
ihai  persons  trusting  it  have  a  right  to 
as^U'iie  that  the  amount  of  its  stock 
issued  indicates  the  amount  of  actual 
assets  in  its  hands  or  subject  to  its  call, 
to  transact  its  business  an<i  meet  the  de- 
mands of  its  creditors.  Therefore,  on  a 
sale  of  its  stock  as  fully  paid  up,  for  less 
thiiii  it-J  par  value,  creditors  of  the  corpo- 
ration may  call  upon  the  purchasers  to 
make  up  the  difference  between  the  par 
value  of  the  stock  and  the  value  at  which 
it  was  sold.  Chouteau  Ins.  Co.  v.  Floyd. 
74  Mo  291;  Ross  V.  Kelly,  36  Minn.  38 
(18S7);  Upton  V.  Tribilcoc'k,  91  U.  S.  45; 
Bouton  V.  Dement,  11  West.  R.  437  (Illi- 
nois, Nov.  1887).  But  this  principle 
does  not  apply  to  mining  corporations 
in  Minnesota  or  OiUfotnia.  Ross  v. 
Kelly.  36  Minn.  38;  Re  South  Mountain, 
cic.  Min  Co.,  7  Sawy  30(5  Fed.  Rep. 
403)  L  s.  c  .  8  Sawy.  360  (14  Fed.  Rep.  347). 
In  Minnesota,  on  account  of  the  provi- 
siori  of  Gen.  St.  of  1878.  is  149,  providing 
that  the  stock  of  mining  and  smelting 
com  anies.  when  sold.  **  purporting  to 
be  full  paid,*'  shall  not  be  subject  to  fur- 
ther as'^essmrni;  in  California,  on  ac- 
Coi^Tii  of  the  custom  in  the  organization 
of  mining  companies  to  fix  the  capital 
Block  at  a  fictitious  figure  bearing  no  re- 
laiii>i)  to  the  real  value  of  the  property. 

2.  Publication  of  railroad  time-tables 


amounts  to  representation  that  trains 
will  start  as  slated.  A  com  puny  which 
knowingly  published  false  reports  was 
held  liable  to  a  passenger  who  irdv-ellefl 
with  Ihe  expectation  of  mukiitg  connec- 
tions, but  failed  to  do  so  iiwing  to  the 
false  lime-tables.  Denton  v.  Great  Nor- 
thern  R.  Co.,  5  El,  &  B.  (85  E.  C.  L.  R.I 
860. 

8  Blake-'.  Albion  Lift:  Assurance  5oc., 
L.  R.  4  C.  P,  Div,  94 

4.  Mackay  x\  Commerclai  Bank,  L.  R. 
5  P.  C.  App.  39 1 :  Barwifk  ik  English 
Joint  Stock  Bank    L.  R.  2  Ek.  2Ci6. 

In  Rrfphat-}  T\  Goodman.  3  Ad  &  EL 
565,  the  sheriff  sued  on  a  honrl;  plea, 
that  the  bond  was  obtained  by  the  sheriff 
and  otfiers  by  fraud:  proof,  th^t  it  wa^ 
obtained  by  the  fraud  of  the  f  jfficer*  Held, 
the  plea  was  su^ciently  proved. 

5.  Swift  V.  Winierboiham.  L.  R,  S 
Q.  B.  254^ 

In  CuHen  %\  Thompson  s  Trustees. 
Lord  We.»;tbury  says:  "AH  persons  di- 
rectly eoneerned  in  the  commis!*ii»n  of 
a  fraud  are  to  be  treated  as  principals/' 

Cotti. — A  bill  by  a  purchaser  of  shares 
to  have  the  purchase  declared  void,  and 
to  be  relieved  therefrom,  contained  maiij 
charges  of  fraud  which  plaintiff  failed  to 
prove.  Other  charges  were  siiMairied 
and  the  purchaser  relieved;  but  because 
of  the  unsustirdned  charjjes  no  coHts  wert' 
allowed  Kisch  r.  Central  R,  Co.  of 
Venezuela,  3  De  G.,  J.  &  S.  122.  When 
new  siockholders  have  come  in,  or  new 
debts  created  then  the  Ljmplalnant  can 
not  be  relieved*  Bigelow  on  Fraud,  pp. 
229   245. 

Evidsnoe — tn  action  against  a  com 
paiiy  to  recover  money  obtained  ihrough 
fraud  of  defendants'  agent,  evidence  of 
similar  frauds  on  other  persons  by  the 
same  awetu  hi  the  sarue  manner,  with  iht 
knowledge  .wmI  for  the  beriefit  of  dett-nd 
ants,  i^  adni'issible  on  behalf  of  plaintiff. 
Blake  :'.  Albion  Life  Assur.  Soc  L.  R, 
4  C.  P.  D.  c>4. 
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COKPORATfONS. 


0«D«nUl3r. 


t  TO  IiroiCTMEKT,— 1.  (JeneraMf,-  Malice  and    wilful. 

ntcnt — ^caiinQt  be  predicated  of  a  corporation*  thouj*l» 
benf  its  members*  A  corporation  cannot  be  indicted 
felony,  or  for  crimes  punishable  by  imprisonment  J 
s  against  a  corporation  for  a  nuisance,  and  the  Ikibility 
I  a  non-feasance,  or  an  omission  to  perform  a  legal  duty 
iswcSI  as  from  a  misfeasance,  or  the  doing  of  any  act 
^elf  and  injurious  to  the  rights  of  others/*     It  may  be 


['»rcc*tl  C.  J,*  said: 
:«i,  I  hat  a  corpora- 
.....,.t  tti  incUcimcnt.  1 1 
by  Ulack^tiiiiitf^  that  a 
r>i  rfimmii  Ucas<m.  tel- 
ftr  in   its   corporal*?   ca 

cast!  of  Smion'si  Hos- 
1.  The  ori^innl  ;iwthor- 
I  a  ctirp0raiion  cannot 
Wliile  ii  is  ci'tnccded 
n  cantioi,  front  it^  na* 
A  treason,  f^limy,  or 
)lYinK  mo-iuj  unimus  in 
i  is  believed  that  there 
t dent  Of  tni>d»^rri,  whrch 
ty  of  tt  c:(>rpor,'in"on  ag- 
nrni,  cxcepi  an  itm»ny- 
a  iiavt"  been  drcidied  by 
U  in  ihe  riturt  of  kmK*s 

Will.  IIL  (1705).  Thi: 
in  12  Mod.  559.  briefly 
e  per  thi  It,  Chief  Jus- 
tiofi    is    not    indictable* 

m**mbcrstint  are.*  It 
>ied  whciher  thU  is  not 
ts  which  extorlt*d  from 
jtEtcr  cumplaini  ^jt  bis 
be  srtiflT  which  (hey  pub- 
[c  posterity  ihink  ilj  of 
j.  and  thai' of  his  breth- 
ich.*  Asifie  from  ihe 
cier  of  tlie  report,  it  is 
at  so  learned  and  iiccu* 
L*ord  Holt  should  have 
ad  proposition  imputed 
>rter.  It  is  certain  that 
cf  justice  of  the  king's 

cave*  befiirc  that  court 
ninsi  fntffi  corporations 
pair  roa«is  and  hrldge^. 
^  of  Wilts,  f  Sa!k«  35q; 
habttants  of  Clu worth, 
c*  I  Salk.  359  And 
Saintiff,  6  MotL  255, 
if  held  that  if  o  caminon 

decay,  an  intiittment 
y  lie  for  it,  becnU^^e  an 
^  Tvithont  a  special  dam* 
»  be  tJtJe,  moreover,  as 
ilfourd.  Sergeant  Argu- 


endo, In  The  Qneen  v\  Railway  Co,*  3 

yueert's  Bench.  2^7.  that  a!thotigh  there 
%vas  at  ihat  lime  no  direct  awthorhy  in 
England  for  the  pofiirjrm  thai  a  corpora- 
tion afi^gregate  15  indictiible  la  the  corpo- 
raie  name,  yet  the  course  of  precede nlii 
has  been  uniform  for  ceniuries*  and  the 
doctrine  has  frequently  beers  taken  for 
granted  btith  in  arf£timenis  and  by  the 
judges.  The  case  of  Lsingforth  Bridge, 
Cru.  Car,  365  0<^3SK  Regina.  v.  Inhabi- 
tants of  I  he  Ci*uniy  of  W*Us,  i  Saik,  359 
0705),  The  KinK  7%  Inhabitants  of  tftc- 
WeM  Riilinf;  of  York^hfre,  Z  Btac  Rep. 
665  (1770):  Rex  .%  Inhabitant*  of  Great 
BciUKbton.  5  Hurr  27uoit77i);  The  Kin? 
lu  Ifihkibiiania  of  Cbftttn,  5  D*  &  E.  49^1 
U7<>4);  Rex  ?'.  Corpi*r«ilion  of  Liverpool, 
J  Ba&i,  B6  (iSoai;  Rex  tk  Mayor  of  Strat- 
ford upon-Avon,  14  Easi*  348(1811);  Rex 
V.  City  of  Gloucester*  Dougherty  *h 
Crown  Cir*  Ass,  249. 

**  Notwiihsianding  ihe  frequent  in- 
S^tances  to  be  found  in  the  bouks  of  in- 
dictmenis  against  aggregate  ct^rpo rations 
for  nef^lect  of  duty  imposed  by  latv.  the 
liability  of  a  corporation  10  indictmeni 
was  not  ejtpressiy  adjudicated  in  VVest- 
minsirer  Hall  until  the  very  recent  case 
of  The  Queen  '-,  Birmingh^im  &  Glou- 
cester R*  Co,,  9  Car.  &  Payne,  4f*9.  3 
Queen's  Bench,  12%  In  that  case  it  was 
directly  adjuiJged  that  a  corporation  ag* 
grrgate  may  he  indicted  by  theif  corporate 
nomc  for  dif^idjcdience  to  an  order  of  jus 
tices  requiring  such  corporation  to  exe" 
cute  works  pursuant  to  a  stat\ite, 

**The  same  principle  has  been  repeat 
edly  recognized  in  the  American  courts, 
both  before  and  since  the  derision  in  The 
Queen  ^'-  Birmingham  &  Glourester  R. 
Cii*  Mower  t*.  Lri cester,  9  Mass*  250; 
Hov¥ard  v.  North  Bridge  water,  tft  Fick» 
{Mass  )  190:  Susquehanna  &  Bath  Turn- 
pike Co,  t.  People,  rs  Wend,  (M,  Y,> 
367;  Freeholder**  E^  Stradtr.  3  Harr,  (N. 
IJ  108**  Ctmpat^  State  tK  Baltimore, 
etc  .  R    Co..  15  W.  Va.  362 

8,  Louisville  &  NastiviUe  &  Co.  : . 
Sla'e.  3  flead  (Tenn,).  523. 

Where    nuisance    is    comptatned    of. 
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Liability  to  Indkdneot^ 


CORPORA  T/ONS. 


0eii«imH3r 


*'  ihc  mcilivcs  of  iKc  parlies  h.nvc!  no  con- 
nccriof*  with  the  inciuiry  nt  bejiftng  upon 
the  result/'  Wmjd  un  Nuisdiices  (Ed.  of 
1S35).  p.  Ii>:  Siaic  7\  Morris  fiE  E^sscx  R. 

dktmcnt. 

In  1S66.  IP  The  Queen  s',  Stephens,  L, 
K,  I  Q  B.  7Q2,  it  u'^s  held  Uiai  the  owner 
of  ivQflkS,  carrierl  tin  fc^r  his  prufit  bv  his 
ii^ents,  is  lia^ite  to  be  indicted  for  a 
pub  Ik  nubance  fi-msed  by  atts  of  hU 
Workmen  in  cariyifig  an  the  works, 
thouf^h  dune  wtihiiut  his  krtriwlcdgc  iind 
contrary  10  his  general  orders. 

In  ComtnoniveaUh  -^  Proprietors  af 
New  Hciifnrd  Brklge*  a  Gray  (Mass.)* 
345  (1S54),  ihrre  was  an  fndictmccit 
^|j^Hm«l  the  Bfi(1|;:e  Co,  for  obstructan^ 
the  Acushnei  riverr  B<k<^Iow.  J,.  saiJ: 
"'  The  defendiints  contend  ihat  it  canrroL 
be  mafniained  aj^alnsi  them,  on  the 
I'Toudd  that  acorpofiitkin,  alih<*qgh  liable 
lo  iiidiciment  for  a  n(*n-ftfa«:ance,  or  an 
omission  to  pet  form  a  le^al  ditiy  or  ob- 
|i^atit>n«  are  not  am  enable  in  this  forin 
of  proscf-Ution  for  a  misfeasance,  or  the 
Joing  of  any  act  unlawful  tn  iisetf  and 
injurious  to  the  ritjhls  uf  others.  There 
Hre  iiuia  in  some  of  ihc  early  cases  which 
^iinciion  this  broad  doctrine,  and  it  has 
been  I  hence  copied  in  10  lext  writers,  and 
adopted  to  its  full  extent  in  a  lew  ni*Klcrn 
dccii^ions.  But  if  it  even  Jiad  any  ffiun- 
•  Utiftn,  il  had  ic$  origin  at  a  time  when 
ruiptnMtons  were  few  tn  number,  and 
Jimlied  in  their  powers  and  in  the  pur- 
poises  tor  which  they  were  cre*Ued,  Ex- 
tn:fi(joce  has  shown  the  necessity  c»f 
esseiitially  modifying  it;  and  the  tendency 
*jf  the  more  recent  cases  in  courts  of  the 
hii^hest  authoritv  has  been  to  extend  the 
Application  of  all  legal  remedies  to  cor- 
porationSt  and  assimilate  them,  as  far  as 
possible,  in  thdr  legal  duties  and  rt:- 
sponsibiUties  to  individuals.  To  a  cer* 
tain  extent,  the  ru!e  contended  for  is 
founded  in  good  sense  and  sound  princt- 
pie.  Corpi^rittions cannot  be  indkted  for 
offences  which  derive  ihetr  crtmtnality 
from  evil  intention,  or  which  consisi.  in  a 
vloUtiofi  of  those  social  duties  which  ap- 
pertain CO  men  and  subjects.  They  can^ 
not  be  guilty  of  treason  or  felony,  of  per- 
jtiry,  or  o^ences against  the  person,  But 
lieyoni!  this  there  is  no  good  reason  for 
*hefr  exemption  from  the  c<*nsequences 
of  unlawful  and  wronii^ful  acts  committed 
by  their  agents  in  pursuance  of  auihonty 
derived  from  them.  Such  a  rule  woutd 
in  many  cases  preclude  all  adequate 
Tcmeily.  and  render  reparation  for  an  In* 
jury  committed  by  a  corporation  impos- 
sibie;    hecaujie   it  would   kave  the  only 


see 


means  of   redress  to    be  soughi  aiiainM 
irresponsible  servants^,  instead  of  ajgaiin^i 
those  wUo  truly  commtitcd   the  wrongtul 
act  by  Commanding  it  to  be  done*     Ttierc 
is  no  principle  of  law  which  would!   thus 
furnisfs  iinniunlty  to  a   i:orp<ira<ion.      Jf 
they  commit  a  trespass  on   private  prop 
erty.   or  obstruct  a  way   to  the  special 
injury  and  damage  of  an  individual,  no 
fme  can  dttubi  their  ItabiJity  therefor.      In 
like  mauncr.  and  for  the  same  re^c^o    if 
they  do  smtjiar  acts  to  ihe  incon  ven  ^ 
dLfid   annoyance  of   the  public*  tb- 
responsible  in  the  form  and  mo^ie  .. 
pra-iLe  to  the  prosecution  and  punisf 
of  su<:h  ofTenct'S.   .   ,   *   It  may  be  ; 
that   the  distinction  between  a  nnnteas- 
ance   iind   a   misfeasance    is    oHtn    ooe 
more  i>I  form  than  of  substance.      Tbetr 
arc  cases  where  it  wimtd  be  difltcuh   to 
say  whether  the  offence  consisted  i^      ' 
doing  of  an  unlawful  act«  nr  in  ibc 

of  a  lawful  act  in  an  (mproper  n^i-i 

tn  the  case  at  bar,  it  wiiuld  be  no  ^t^m 
rcfinenjenl  lo  say  that  the  delendants  are 
,  indicted  for  not  constructing  thefr  draws 
in  a  suitable  manner,  and  th^ureby  oi>' 
structing^  navigation,  which  would  be  a 
nonfeasance,  and  not  fur  no  lawfully 
l>lacing  obstructions  in  the  rtver,  which 
would  be  a  misfeasance.  The  difficulty 
in  distinguishing  the  chAracter  of  these 
offences  strongly  illustrates  theab*'Uriff|y 
of  the  doctrine  that  n  corporalioin  is  in* 
die  table  for  a  nonfe^Lsance,  but  noi  for  a 
ntisfeasitnce.     See   g    Ad*  &    El*  N.    R. 

325*  *  ^ 

In  Reg.  ;,^  Great  North  nf  Eng,  R 
Co,.  9  Ad*  k  El  N,  B*  315.  s8  Eng. 
Com.  Law  (1846),  Lord  Denman,  C.  J-* 
said:  "The  law  is  often  entanglecl  In 
technical  embarrassments;  but  there  i*; 
none  here.  It  is  as  easy  to  chargr  r>nr 
pern^on,  or  a  tM>dy  corporate*  with  erect- 
in^  H.  bar  across  a  public  road  as  with 
the  non  repair  of  il,"  See  also  Stale  t\ 
Morris,  eic*»  R  Co*,  23  N.  J.  Law.  36a; 
State  V,  Vermont  Central  R.  Co,,  30  Vt. 
toq. 

In  Maine  it  was  at  first  held    ihat    ^ 
corporation  was  not   liable  to  indictnaecit 
for  a  nuisance  in  obstructing  a  nverby  a 
dam.     Slate  -'-  Great  Works,  etc.   Co,. 
20  Me.  41.     This  decision  was  follnwre^l 
in  it)  ilia  tut  in  State  r\  Ohio,  etc.*  R.  Ct»  . 
23  Ind*  362,     It  w»s  criti  bed  in  Suic  f 
Vermont    Central,  etc  »   R,    Co.   37    Vi 
103,  and  in  Ang^  &  A,  Corp.  §  iq6,  hhcI 
was    "not  overlooked  but  disregi^rdftf  *' 
in    State  r^   Free  port,    41    Mc-    l<jS»    and 
State  V.  P,   &    K*   R.  Co*,  57  Me    402 
and  was  overruled  ta  StAie  t,  P&nlmiad, 
74  Me.  36S  (18S3). 
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ccting  and  continuing  a  building,  and  placing  and 
]  cars^  in  the  piibtic  highway ;  ^  far  habitual  failure 
or  warnings  of  approaching  trains,  where  safuty  uf 
ilcrscctin^\oad!5  demands  It;*  for  cut  ting  through 
g  a  pubUc  highway;*  or  for  neglecting  to  repair  a 
I  notice  of  the  defect  is  uuneccsbar>%^  nor  does  the 
:he  charter  of  a  penalty  for  non-repair  ipso  f ado  take 
to  indictment;**  for  neglect  to  repair  sea-banks, 
rotecting  land  from  the  sea,  when  tlie  charter  im- 
public  duty,  the  violation  of  which  is  a  public 
failure  of  a  railroad  company  to  obey  *i  judicial 
r  it  to  make  certain  arches  to  connect  dissevered 
*nnitting  a  pool  of  water  to  form  on  its  land  and 


n  Coimnoowtahh  ^^ 
rnpike  Co.,  2  Va.  Cas. 
itt  44  corpnriition  could 
it  nuisance  in  obsiruct- 
hway. 

VitDitnicl  V,  G^ilcCity 
So.  tiisl.  Rep.  6f)3.  the 
W'r  do  ntJi  uiifkrstiitid 
a  corp«rau«n  (Uin  be 
cnce*" 

Cftmmon  Jaw  of  Eng- 
was  oat  a  pari  of  the 
ndiana  Rev,  Si.  lS9l, 
U*;it  corporal  ii>ns  mi*/ 
nluiniaming  ti  public 
?ld  that  ihis  siamic  con* 
ces  cipairiJ  befttre  its 
jS  lhoi*e  cfeatrd  ^incc* 
*.  etc..  K^  Ci>*  (Indiana, 
Eiifi-  K.  R  Cas.  :£86. 
nte  of  ^  nuisance  t£  a 
n  vested  right  can  Krf>w 
ission  of  an  indictable 
»'*•  Sia^e  -'.  Ohio,  etc..  R* 
;  Indtanapotis,  cic,»   R, 

hid,  493.  which  were 
er  a  prior  si^tute. 
onis^   etc*,   R.  Co.»  23 

Co,  tK  CoTnmonw<;alih, 
388,  See  al!^o  Louis.. 
c^T\ Cnmm -So Kv.  143* 
\  (f)  the  ayihorivies  in 
nay  be  mcminned  that 
10*1  Ghs  Co,,  2  El  Jfe  E. 
IS  held  th^t  the  riji^ht  of 
er  to  make  siirh  tenipo* 
of  the  hiisbway  or  fnot- 
tiecessariiy  incident  to 
f  his  pniperty.  docs  not 
nplnvinR  cithers  if^  open 
t  c-arih  I  ml  bricks,  etc, 
met  i\  s'^fvicc  pipe  fnitn 
id  10  the  hftitseholiler'iS 
^tich  others  have  parlia 


iocntary  powers  for  such  wofks.  And  it 
was  h(?UJ  that  a  cotporiinon  not  so 
auihoriied.  iiniJ  guitiy  <»f  «jh5tractinii  or 
cutting  m  this  way,  might  be  imtictrd  for 
a  nuisance.  So  10  this  couniry.  the 
franchise  of  iaying  gaa-pipes  in  the 
pubtk  sireeis  must  be  p^ ranted  by  ihr 
IcgiiUiure,  or  some  Jocal  iiulhohty  em- 
powered to  give  iL  Siiiie  ;^  Cincmnaii 
Ga-^  Co.,  ifi  Ohio  Si.  262,  291;  a  Uilloo 
on  Munit%  Corp   ^  6gt. 

4*  In  Stiiie  t.\  Morns,  eic,  R.  Co..  *j3 
N.  J.  Law.  364.  the  authorities  on  this 
point  arc  collected;  and  see  Mower  7'. 
Leicester,  9  Mas-s,  280-  Common  wealth 
V  WoTcesfer  Turnpike  Co  ,  3  Mass.  327; 
Syracyjic.  etc..  C<i.  v.  Pcr*p!e,  c6  Barb 
(N.  Y.)  ^s;  Red  River  Turnpike  C^j.  i'- 
Stflte,  I  Sneed  (Tenn.i  474> 

6.  Syracuse,  etc..  Co.  r\  Peofile.  W* 
Barb.  (N.  Yj^s;  Brasg  r.  R.ovgor  City, 
1 1  Me.  533;  Angel  I  on   Htghways.  %  275 

6.  Susqtiehanna.  etc.,  Turnpike  Ct».  r- 
People.  15  Wend,  (N.  Y-)267;  President, 
etc..  V.  People.  *j  Harh.  iN.  V.)  ?fet. 

7.  Mayor,    etc.,   of    Lyme    Regis    ^ 
Henley, '2  CL  &  Fir*.  33'^ 

S.  Qoeen  v  Birmin>*ham.  etc  ,  R.  to  . 
%  Ad.  &  El.  (N.  S  )  323-  ^      .  ^ 

Where  a  corporal  ton  was  created  with 
authority  to  make  a  iramway,  and  lo 
m.iintMin  I  he  Siime  for  the  passage  ol 
wagons  ami  conveyance  of  gonds  00 
payment  ol  ttdlp  the  corporwiion  became 
chitrtjed  with  the  obiigation  towards  the 
public  of  foniiTvutng  the  foad;  atid  where- 
thev  took  up  a  part  of  the  track  in  order 
to  prevent  compelition  with  some  col- 
Ifcries  which  the  leading  members  t>t  ihe 
coiopajiy  had  feicquired  after  the  incor 
pnriition.  tiie  judges  agreed  that  inthci- 
mcnt  was  ^iustainalkle  against  ihe  Cfir- 
p.iration;  btit  a-s  that  was  an  inadequate 
remedy,  they  held  that  muKdnmus  wouid 
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become  stagnant ;  *  or  to  percolate  upon  land  adjoining  a  canal 
A  corporation  is  not  liable  to  indictment  for  maintaining  a  nut 
ance  when  in  the  hands  of  a  receiver/^ 

A  corporation  may  be  indicted  and  fined  for  libel.*  Where 
statute  prohibits  a  misdemeanor,  and  officers  and  employees  of  tli 
corporation  habitually  commit  the  offence  prohibited  in  such  awa 
and  at  such  times  as  to  justify  the  inference  that  they  had  autho 
ity  from  the  corporation,  the  offence  may  be  imputed  to  the  co 
poration.*  A  corporation  would  probably  be  liablu  to  indictmei 
for  the  act  of  its  officer  or  employee,  in  issuing  without  the  propt 
stamps  papers  which  the  law  requires  to  be  stamped,  with  inter 
to  evade  the  act  of  Congress.*  A  corporation  has  been  held  liabl 
to  indictment  for  ** Sabbath-breaking"  in  the  shipment  of  gooc 
on  Sunday  contrary  to  the  provisions  of  a  statute,''' 

It  has  been  held  that  a  corporation  cannot  be  compelled  to  pn 
duce  its  books,  or  to  allow  their  inspection,  when  so  doing  will  e^ 
pose  it  to  indictment.^ 


issue  commanding  the  reinstating  of  the 
road.     Kiiig  r.  Severn  &  Wye  R.  Co.,  2 
B.  &  Aid.  646. 
1.  Salem  v.  Eastern  R.  Co.,  93  Mass. 

431. 

2  Del.  Div.  Can.  Co.  v.  Common- 
wealth,  60  Fa.  St.  367. 

8.  In  Stale  7'.  V^ermont  Central  R.  Co., 
30  Vi.  110.  the  defendant  was  indicted 
for  blocking  up  a  highway  by  stopping 
its  cars  upon  the  railroad.  Bennett,  J., 
said:  **  But  if  the  railroad  and  all  its  con- 
cerns are  in  the  hands  of  a  receiver,  and 
the  company  are  under  an  injunction  not 
to  intermeddle  with  its  concerns,  it  would 
seem  difficult  to  maintain  the  proposition 
that  still  the  company  should  be  liable  to 
an  indictment  for  the  acts  of  the  receiver 
or  of  his  agents.  To  hold  the  company 
liable  in  such  a  case  would  be  indeed 
monstrous,  as  they  had  no  power  to 
control  or  prevent  the  acts  complained 
of  as  a  nuisance.  No  man  or  corpora- 
lion  should  be  made  criminally  respon- 
sible for  acts  which  they  have  no  power 
to  prevent.  It  has  been  assumed  by  the 
atiorney  for  the  government  that  unless 
ihe  prosecution  is  sustained  the  govern- 
ment are  without  the  means  of  redress. 
But  will  that  conclusion  follow?  Why 
may  not  the  receiver  be  subjected  to  an 
indictment?  If  he  has  been  guilty  of  a 
nuisance,  it  would  seem  difficult  for  him 
to  defend  under  his  commission  from 
chancery.  He  was  not  placed  above  the 
law.  But  this  is  not  a  point  before  the 
court  calling  for  a  decision."  New  trial 
was  granted,  but  the  State's  attorney 
elected  lb  enter  a  nolU  prosequi. 


4.  Odgers  on  Ub.  '369;  ptr  Ld.  Blac 
burn,  in.Pharmaceuikal  boc.  ^.  Lundo 
etc..  Assoc,  5  Appn  Gas.  869,  670;  di 
senting  from  ren^arks  of  HramwelL  L,  J 
in  the  court  belo*.  5  Q,  B.  D.  313. 

It  can  be  the  siihjeci  of  a  criminal  lib< 
Brennan  v.  Traccy,  2  Mo.  A  pp.  540. 

6.  Where  t^le  aj^ents  of  a  ci-rporatic 
had  been  notoiiously  in  ihe  custom  > 
giving  to  passtf^Kers  noies  for  less  tb; 
five  dollars.  conir;iry  to  the  Pennsylvan 
Banking  Act.  it  ivas  held,  in  a  civil  actk 
for  the  penally,  that  this  was  sufliciei 
proof  that  the  corporation  had  authofi/f 
their  conduct,  and  surh  action  woutd  ] 
against  the  corporation.  Comm, 
Ohio  &  Pa.  R.  Co.,  i  Grant*s  Cas.  (Pa 
329.  The  aci  termed  Ihe  penalty 
*'  civil  "  one. 

6.  United  Stales  ;■.  Ball.  &  Ohio  I 
Co.,  U.  S.  Circuit  Court.  West  Virgin! 
District,  August,  Ti:68,  reported  tn 
Am.  Law  Reg.  N.  S.  757.  The  papei 
issued  were  receipts  given  by  the  pb 
form-clerk  of  a  common  carrier^  ^oir 
for  goods,  some  for  money  paid  for  ca 
riage.  The  cashes  went  ofT  on  anoth* 
point,  viz.,  that  the  act  of  Congress  ( 
1864  did  not  subject  such  receipts  1 
stamp  duty,  and  the  cases  were  seitk 
by  counsel. 

'7.  State  ?.'.  Baltimore,  cic.»  R.  Ct>..  J 
W.  Va.  362. 

8.  King  V.  Buckingham  Justices,  S  1 
&  C.  375.  In  this  case  a  county  h: 
been  indicted  fnr  non  repair  of  a  brid)^ 
and  question  arose  whether  ihe  couni 
or  a  certain  parish  was  liable.  Tl 
county  obtained  a  rule  nisi  for  liberty 
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Lo  indictment  is  sometimes  extended  by  statute,' 
:harter  confers  uptm  a  corporation  privileges  which  in 
^  detrimental  to  the  commuiiity,  it  cannot  then  b«  in* 
nuisance,  as  this  would  be  a  breach  of  contract ;  the 
1  take  away  the  privilege.^     Where  by  statute  a  cor^ 


Ish  books,  but  ii  w^is  after 
iirgctl,  See  also  King  i>i 
s  V.  Wilcox,  14  Jiir.  N*  S 

cat  North  of  EngUnil  R., 

efiL  AfuxmckHStiii  chafie* , 
.  2.  provfcletl  ill  at  where 
had  hern  gtvi?r!  nny  i*iwn 
y  briiigi?  ut  ouirUy  hijtjb- 
HTSOfi  should  lose  his  lilt 
tittci,  the  cuijiity.  or  town, 
have  reiticdied  the  defect 
resentrneiR  in  ^he  shire 
he    reiativeia,  as  Ihtrc   in- 

ThJit  charter,  which  ap- 
lill    ill    force,    was    ruany 

advance  of  the  sl^Ettutes 
on  in  cidse  of  ileaih. 

I  roads  \n  A'tW  Humpskiri- 
1 4^f  1S50  siihjecicd  to  in- 

II  e  ior  \o^s  of  Jifc  through 
the    company    or    their 

Ion,  Cone,  h  Mont.  R. 
J  N*.  It*  215* 

I  he  State  is  f^ttj  fiytma  the 
that  ^tale  the  proceeding 

the  Mtitstuhusfits  statute. 
y  lie  mticle  either  for  in- 

and  the  indicMUcnt  for 
x'cr  pjiriiculiirly  whether 
\  throngb  the  compjinyVs 
thr*»u;£^h  ihe  neghsfence  *>f 

jicrvaiits.  Averment  of 
ippon  proof  tjf  the  other, 
^n  .Sf  M,    R,  Co..  a  Am. 

i.irier  ihe  proprietors 
cj  ijuiiite  were  auihori^ed 
i.\%K  '*wiih  two  iiuilabie 
tall  be  at  least  thirty  feet 

hetd  that  tttthoiTgh  Con- 
rfere.  the  State  leKislature 
I  to  require  the  proprietors 
ater  drftws*  nor  could  the 
*  U^w  a  nuisance  for  want 
draw-s:  bur.  on  the  01  her 
!ge  was  to  have  *'  two 
1.  and  the  eonri^ — not  the 
1  fiowcr  i^  judge  whether* 
iCrease  nl  titmmerce.  etc, 

were  niaintaining  draws 
I  not,  indictmeni  lay*  al* 


though  the  draif s  might  be  '•  ihinf  feet 
wide.'*  Ctimm.  ?-.  New  Bedford  Bridge, 
zGray  (Mas?^),  33g.  And  sec  Houkse  It-, 
Anioskcag  Mfg.  Ctn*44N.  VL  i(}5;Ea^loM 
V.  Ssime,  44  N.  H.  1^3  Camfitue.  $upm, 
this  title*  Chapter  a*  a  Con  iract. 

It  vik\%  §4 id  in  a  I'^tmnsff  CASt  (Louis- 
ville &  Nai»hv.  R.  Co.  I'.  State*  J  Head. 
524)^  ihat  '' undotibtedlV'  so  long  as  ih^ 
ciimpanv  keeps  within  ita  charter,  it  \& 
not  liable  for  a  nuisance  permissible 
under  the  charter.  The  wnik  must  be 
constructed  without  inn»nvenienre  lo  the 
public:  but  if  il  cannot  be  done  without 
some  inconvenience,  it  must  .be  dune 
with  the  least  possible  incr^nvenience/' 
Sec  aht*  Qttrcn  v.  Scott,  3  Ad.  &  El.  (N* 
S.)  543;  Northern  Central  R.  Co*  v. 
Comnionwe.ilth.  rjo  Pa.  St.  306;  Wood 
on  Nuisances,  ch/*  Legali:red  Nuisances.** 

Legislative  authority  to  budd  dAms 
protects  from  indicimeni  for  the  nbstriic* 
tion  thereljy  caused.  Gray  v^  City  of 
Brooklyn,  50  Bsirb,  (N*  Y.),  365;  Eastmati 
T'.  Company*  44  N.  H.  143. 

In  Houksei  ?■.  Ami»skeAg,  etc,»  Com- 
pany, 4_|  N.  H-  105,  a  corporation*  aulhor-^ 
i^ed  by  its  chitrter  to  erect  ^nd  maintaiiii 
such  dams  across  the  Merrimack  ^it  A. as  it 
it  should  deem  necessary  and  proper  for 
carrying  on  its  %vorks*  erecled  a  dam 
across  the  river  at  A.,  and  thereby  caused 
the  water  to  be  thrown  back  upon  a 
bridge  across  the  river  In  a  public  high- 
way  in  the  town  of  H,,  and  thereby 
r-¥iuding  the  desirucikm  of  the  bridge, 
//*c/f/*  Ihat  though  thi?i  chsirter  protected 
frnm  indictment  for  nuisance,  it  fur- 
nished no  defence  to  such  corporation  in 
an  action  on  the  case  brought  against  it 
by  the  town  of  H 

In  Driaware  Division  C^inal  Co.  v. 
Commonwealth  of  Penniylvanla,  60  Pa. 
St.  367,  Thompson,  C  J.,  saidi  **lt  has 
not  yet  been  decided  that  a  nuisance 
created  by  the  common  wealth  re*iuiting 
from,  but  not  necessarily  a  part  or  parcel 
of,  iis  wurk^.may  not  be  a  nuisance  when 
continued  by  a  comp  m}'.  The  analogy 
between  the  positinn  of.  the  common^ 
wealth  as  proprietnr.  and  thai  of  a  cor- 
poration* is  not  exact  on  the  question  oi 
liability  and  relative  duty*  because  the 
one  is  sovereign  and  the  other  sobordU 
fiate.     The  maxim  relating  tf^  the  one  ifl 
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poration  is  given  a  certain  privilege,  and  afterwards  changes  occur 
which  would  cause  the  exercise  of  the  privilege  to  create  a  nuis- 
ance, the  corporation  must  take  proper  measures  to  have  the  cause 
of  the  nuisance  removed  by  those  boun^  to  remove  it  j  and  if  the 
corporation  continue  the  exercise  of  the  privilege  while  it  results 
in  nuisance,  it  is  indictable.*  So  where  the  corporation  is  author- 
ized to  exercise  certain  powers,  but  the  statute  does  not  authorize 
interference  with  vested  rights,  nor  necessarily  require  an^^thing  to 
be  done  which  would  cause  the  nuisance,  they  cannot  exercise 
those  powers  so  as  to  create  a  nuisance.*^  The  unreasonable  use 
of  a  privilege  will  subject  a  corporation  to  indictment  when  it 
offends  the  whole  public,  but  an  actual  injury  need  not  be  suffered 
by  any  person  in  order  to  constitute  the  offence.^ 

2.  Pleading  and  Practice. — ^The  period  of  limitation  of  indict- 
ments against  corporations  is  that  of  indictments  in  general,  in 
the  absence  of  any  contrary  provision.*  Where  the  name  of  a 
corporation  is  given,  the  corporate  title  must  be  strictly  pursued, 
unless  specification  is  made  unnecessary  by  local  statute.*  Where 
a  statute  provides  that  a  railroad  corporation  may  be  indicted  for 
the  death  of  a  passenger  through  the  negligence  of  servants  of 

inefficient  remedy,  to  obtain  a  pHvaie 
act  of  parliament  fur  Llie  purpose/*  A  nd 
query  was  raised  as  lo  wheihef  the 
company  was  not  also  tfidictable. 

8.  Franklin  Wharf  Co.  v.  Portland,  67 
Me.  46.  Thus  in  Managers  of  Metro- 
politan Asylums  Dbirici  v.  HLIL  44  L. 
T.  R.  (N.  S.)  653,  an  incorporaicd  body 
was  authorized  to  build  a  hi>spita1  for 
infectious  cases.  G^vneis  of  adjacent 
land  brought  action  against  the  corpora- 
tion averring  that  Ehe  hospithl  was  *io 
constructed  as  to  be  a  nuisance  to  them. 
The  jury  found  that  this  wa?;  so.  HekL 
that  the  action  lav;  that  the  nrder  of 
authority  was  no  defence.  Sre  Wood  on 
Nuisance.  See  also  Rex  -/,  Pease.  4  B. 
&  Ad.  30  (24  E.  C  L.  R.),  where  Icgis^- 
lative  authority  which  clearly  contem- 
plates the  nuisarice  was  held  locon^titmc 
defence. 

8.  Cin.  R.  Co.  u.  Com.,  80  Kv*  137. 
The  offence  here  was  obstructing  a 
public  road  by  leaving  on  it  at  a  public 
crossing  a  hand-car*  with  buckets  and 
clothes  pendent,  whereby  hciTses  were 
put  to  frinht  and  flight,  endangering 
lives.     Held,  an  imtictable  oflfence. 

4.  Commonwealth  v.  Bnj;tofi  etc.»  R. 
Co..  II  Cush.  (Mass^)  512:  Common- 
wealth V.  East  Boston  Ferry  Co.,  13 
Allen  (Mass.).  589, 

6.  Wharton's  Cr.  PL  &  Pr.  %  no; 
Archb<,ld's  Cr.  Pr,  79;  Stale  v.  New  Jer- 
sey Turnpike  Co.,  i  Harr.  (N.  j.)  225; 
McGary  v.  People.  45  N.  Y,  153. 


that  it  can  do  no  wrong,  while  the  other 
may:  and  for  this  reason  acts  resulting 
from  sovereignty  are  not  indictable  when 
done  by  the  sovereign  power.  The 
commonwealth  can  neither  be  sued  nor 
be  indicted;  but  because  this  is  so,  I  do 
not  think  it  follows  that  such  an  immunity 
passes  to  the  vendees  of  her  property  or 
rights.  Railroad  Company  v.  Duquesne, 
Borough.  10  Wright  (Pa.),  223.  strongly 
sustains  this  view.  It  is  in  fact,  how. 
ever,  not  material  to  decide  the  point  in 
this  case."  The  indictment  was  for  pools 
formed  by  percolating  water.  The  de- 
fence was  that  the  canal  company  used 
the  canal  in  manner  similar  to  that  of  the 
commonwealth  when  the  State  owned 
the  canal;  the  jury  found  otherwise. 

1  Queen  v.  Bradford  Navigation  Co., 
6  Best  &  Smith.  629.  Thus  in  the  case 
just  cited  a  canal  company  was  authorized 
to  collect  its  waters  from  certain  streams 
which  at  that  time — 1771 — were  pure, 
but  afterwards  the  growth  of  a  neigh- 
boring town  brought  about  so  great  a 
number  of  drains  and  sevvers  emptying 
into  the  chief  stream  that  it  became  foul. 
It  was  held  that  the  canal  company's 
lessee  was  indictable  for  continuing  to 
receive  the  water  after  the  pollution, 
and  thereby  causing  a  nuisance  through 
the  country  traversed  by  the  canal. 
Blackburn,  J.:  ''  It  throws  on  them  the 
necessity  of  taking  legal  steps  to  compel 
the  ideal  board  of  health  to  do  their  duty 
if.  Cleansing,  etc. ;  or,  if  that  be  found  an 
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the  indictment  need  not  set  out  the  servant's 
^e  an  offence  corisiHti*  in  an  omissiim  to  do  some 
nent  must  show  how  the  defendant's  obligation  to 
ct  arises/^  It  has  been  hckl  that  judgment  may  be 
St  a  corporation  upon  an  indictment  upon  default 
after  due  notice  to  appear.^  A  corporation  may 
1%  iction  and  ordered  to  abate  the  nitisunce.'*  Cor- 
ot  plead  to  an  indictment  the  want  of  funds.^ 

TO  Taxatioh*— L  Geaeral  Frinciplea.— A  cnrnplcic 
hu  Mabihty  of  a  corporation  to  taxation  would  in- 
sideration  of  all  the  legal  principles  applicable  to 
It'  taxation  of  the  various  kinds  of  corporations  is 
latute  in  the  different  States.  The  power  of  the 
corporations  as  well  as  individuals  and  associations 
in  the  construction  of  tax  laws  applicable  to  cor* 


th  V.  Boston,  eic,  R. 

Jersey  Turfij>ike  Co., 

5;  Sute  r*.    llngemsiu^ 

j  314:  Rex  z'.  Brtiugh- 

jo,     F*tltnf  in  thi^,  it 

Stale  r%  Turn  pike  Co.. 

^,     l^ui  an  iitidtctTTicni 

(iani*^  ^cc  of  tncofpo- 

liliiing  .imi    use   of  a 

It  dcfend^JtU  was 

j  I  main   ibc  same 

ion  as  to  render 

■anient  for  Irstvcl- 

lently  the  origin 

liiiuUiiy  to  ligtn   the 

50  a«  to  support  the 

tee  in  fciitii>^  so  tn  do. 

BrliJgr  Corp,»  13  Cush, 

R.  Co.   V.   State,    33 

Sf>u  111  eastern  R.  Co., 
ling  V  Severn  &  Wye 
d,  650.  And  ordered 
ice,  even   though  it  be 

Del  Div.  Canal  Co.*'. 
.  3fj7,  In  this  case 
iM .  **  The  owner  of  the 
sanre  is  must  not  be 
t  the  public  rtghi  to 
id  whai  ihe  law  com* 

f(»r  the  benefit  af  the 
uul    TTiay    not   resist;" 
otl,  9  Pa.  St.  175. 
,.  of  W.  &  W   Turn- 

.1  }i..rb.  (M,  Y,J  [74. 

>r*«d  by  Indletment. — 

c..  k.  Co..  2  UM  Aid. 
i  Cocnnirs..  2  Maule  & 
1,  etc  ,  R.  Co.  *\  Coro- 
18*  37! 


mon wealth  {Pa.),  10  Am.  ^  Eng.  R.  R. 
Cas.  32 J,  and  iiote 

Froeeedingt  fa  Enforce  B«iiiedy  by  la* 
diotment  —  Sec*    Reginu    r'.    Birtningham. 
etc.,   R    Co..  3  Ad    &  EL   (N.   Sj   223; 
Boston,  eK%,  R,  Co.    :.\   Stale,   '^s  N.  H 
315- 

Liabilitj  of  CorpoTfttioiii  tax  leitee's 
STniii^ncd  — See  Queen  v.  limdford  Nav. 
Co  .  6  II  &  S.  629;  Ktnic  V.  Pedley,  i 
Ad.  tS:  El.  822;  Gandy  v.  Zubber*  5  tl.  iV 
S.  4BS:  Rich  t\  Basterfieid,  56  Eng.  Coin. 
Law  R*Tp.  7S3, 

COBitructloa  of  Slat utet— See  Cont- 
rnotiweahh  t.  Demmh.  12  S,  &  R.  (Pa.V 
38^):  Ber^son  J'.  Mon^'^ofi,  etc..  Co..  t)  Mi'tc. 
(Mfi?.sJ  562;  Common  wealth  7*.  Boston, 
etc.,  R.  Co.,  If  Cush.  (Mass.)  516;  An 
dfoscogcin  Water  Power  Co.  p.  Bethel 
Steam  Mill  Co.,  64  Me.  441 ;  King  of 
the  Two  Sicilies  z>,  Willcox.  14  Jur. 
<N.  S.nSl.  llr  Slat.  7  &  B  Ceo,  IV.  c. 
28,  s.  14.  See  also  State  v.  Baltimore, 
etc,  R.  Co,,  15  W  Va.  362;  South  Caro- 
lina R.  Co.  V.  McDonald,  5  Ga.  531 ; 
Wales  ^\  Muscatine  City,  4  Iowa,  303; 
Stewart  v.  Waterloo  Turnverein,  71 
Iowa.  339. 

6.  See  Taxation. 

7,  \n  Batik  of  Pennsylvanm  i*.  Com- 
monwealth. 19  Pa.  Si.  1 44 1  the  ctjiirt  ob- 
served^  *' The  taxing  power  is  an  incident 
of  the  highest  sovereignly.  It  is  an 
essential  pan  of  every  independent 
government.  By  the  consthuiion,  ami 
by  the  principles  which  lie  at  the  founda- 
tion ot  ever)'  or)::ani2cd  snciely.  the  Slate 
may  lax  at  I  persons,  naiural  or  ariiAcial. 
within  her  borders,  and  compel  ihem  lo 
coniribute  iiuch  pan  of  iheir  property 
and  income  as  the  legislature  may  think 
right,  to  defray  the  expenses  and  meet 
2a 
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porAtions,  the  leaning  is  most  ^^trongty  against  the  corporation*'] 
V\\v  ward  **  pcrspns*'  in  tax  Ia\\s  is  hrld  to  includt:  corporatioas*! 
and  they  are  not  permitted  tn  evade  their  habihty  to  taxation.*] 
Slates  cannot  impose  taxation  upon  corporations  which  will  amotmt 
ii>a  regukition  of  interstate  commerce,'*  or  which  will  restrain  or, 
embarrass  the  constitutional  powers  of  ihc  National  governmcnt.^j 


|t|€  roga^ertiefits  fil  the  governtU^nL 
TUfi-  wcaUh  ot  tticn  wliu  urc  ftssoclatcd 
|ri|reih?r  m  not  Ics5  subject  to  laJtiitiofi 
than  if  it  vrerc  indUntlualE,  The  riglil  is 
Jt^  ilcar  lu  tax  au  incotpcir^tpd  com  pan  y 
it?-  ji  mercaritiie  partnership."  North 
Missouri  R.  Co.  v.  Maguirc,  20  Wall, 
{U.S.)  46. 
1    St^  m/im,  tbb  tiOe.  CoNsmiciios 

Ml    CnAkTKR?^- 

jl  Western  Union  Telegraph  Co.  v. 
Rirhmond.  2<j  Gratt.  (Va.)  i;  Miller  v, 
Co  in  01  on  wealthy  27  Grait.  (VskJ  no; 
Louisville*  etc,;  R.  Cp,  -'.  Cammon- 
wciilili,  I  Bush  CKvK  2 so.  Sec  abo 
Worth  -/.  Peter^btirgf  R.  Co.,  8t>  N.  Car. 
301:  Worth  ?',  Seaboard,  etc,  K.  Co.,  8tj 
N.  Car.  3 to.     Cim/^iTtr  Fox*s  App««  [12 

i\t.  St.  337. 

3.  Where  a  literal  eonstractioo  of  ccr- 
4.irn  words  imposing  a  ta^  on  dividends 
f*(  ti  cOfporation  would  place  it  in  the 
pi>wer  of  Ltie  directots  of  the  corporalloo 
to  declare  dividend!^  in  such  il  manner  a!«< 
iti  escape  all  taxation,  <^ucb  construction 
wili  nt*i  be  adopted,  if  the  act  is  reason- 
iihly  sli^i^ceptible  of  another  consLruction. 
whrreby  4  revenue  is  secured.  Phihi- 
ttelphia  r^  Riiige  Avenue  PiSs.  R.  Co., 
102  Pa.  St,  190. 

A  {yAuk  cannot  escape  taxaiiofi  by 
mvfiilrng  ks  surplus  In  non-taxable 
*H:curilies.  Such  securities  must  be 
izounied  in  d^injtr  the  bank's  asscLs,  iis 
they  arc  designed  and  used  to  oflfact  MX 
rqital  amonni  oi  its  indcUcdness.  State 
r    \ssessor*  21  Lj*-  Ann.  850. 

Power  10  lax  exists  in  the  States  in- 
dc[jendeiit  of  the  Federiil  government, 
iind  no  Mivesimenl^  which  corporivtton^ 
nDiiy  make  can  impair  its  exefclse. 
SeLurities  of  the  United  States  are  ex- 
empt Iron*  Stale  taxation,  and  such  im- 
munity extends  to  the  capital  stock  of  a 
corporation,  il  made  up  of  such  public 
funds.  Provident  Inst.  t\  MASsact|iisettb, 
6  Wall.  (U,  S.)fiu. 

The  fratichises  <d  a  pf  ivatv  cori>oratton 
arc  ^iubjrtts  of  taxation,  althoujiih  the 
corporation  has  made  investments  in 
Federal  securiiies.  Society  for  Saving* 
7',  Coitc,  6  Wall.  iV.  S,)  S04> 

i.  The  Stale  of  Pennsylvania  cannot 
tax  the  capital  stock  of  a   New  Jersey 


corporation,  whose  business  consists  oil 
roainuining  a  ferry  a  cross  the  DcUwarel 
Rtver  Attempt  to  impose  such  a  tJUt  b 
Linlawful  inirrfetence  ivith  intestiite  com- 
merce, Gloucester  Ferry  Co,  p.  Petm^ 
sylvania,  114  U.  S,  ti^ 

Ifi  Phkladelphia,  cic,,  R.  Co>  r.  ComJ 
monwunlih,  Sj  V.  S.  t4b  (State  Freigh^ 
Tasc).  it  was  held  thiil  freight  traniporlc 
from  Stale  to  State  is  not  tsubjert 
taxation  becaUEtC  thu!&  transported. 
tax  upon  freight  transported  from  Sut^ 
to  State  is  4  regulation  of  inter^tAte  tran;-^ 
ponation,  and  therefore  a  rrguiation  " 
comtnerce  among  the  Stales.  A  l^al^ 
act  imposing  a  tax  on  ffcight.  so  1 
applies  10  articles  rarricd  throng 
Stale,  or  ailictes  taken  up  tn  the 
and  carried  out  i»f  it,  or  articles  t^kd 
without  the  State  and  brought  into  1 
oneonsiitutional  and  void. 

In  Philadelphia,  etc.,  R.  Co.  t*.  Coni-j 
moo  wealth,  Sa   U.  S,  164  ^State  Tax  oil| 
R.  R    ttfoss  RerciptsX  it  ^iis  b*:]d  thAi| 
a  lax  levied  Upon  the  gr*?'^^ 
railroad  company  is  not  n 
the   constitution    of  the    1 
Such  a  lax  is  not  a  tax  upf>n  imer*T.aif  1 
iran^^portiition:  nor  invalid,  a%  Ijivthk  Alt] 
impost  or  duty  on  import*  or  exports     A  J 
State  act  imposing  such  a  tax  ts  not  mj 
conflict  with  the    power  of  Cnngrrss 
reguEatc  commerce  amnng  ihe  Sialef^. 

5.   In  Union  Pacilii:  R.  Co.   f     fVrx 
ton,  S5  V.  S.  79 1,  the  couii 
'*That  the  taxing  power  of  a  St  >      -    ^ 
of    its  attributes  <>f    sovereig^niy. 
esists  independently  of  the  constitj 
of  the  United  ?>tates.  and  under! vedj 
that  iiistrumcnt;  and  that  it  may  bej 
clSfd    to   an    unlimited    cxtmt 
property,  IracEes,,  busniess^  and  a 
exi^ling  or  Ciirricd  cm  with  in 
lorial  boundaries  of  the  State,  except  3 
far  as   it   has   been   surrendere^l  to  th4 
Federal  government,  either  ex- 
by  necessary  tmplicatrnn. 
tions  that  haVr  often   been 
ibis  court.  .  .  »  The  extent   10  wb| 
shall    be    exerci!*ed,    the    subject* 
which  it  shall  be  exercised,  unu  the  mo 
in  which    it    shall    be    exercised,  are 
equally  within  the  discretion  of  ihe  I 
laturcs  to  which   the  Stales  commil 
7^b 
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nl  be  unlawfully  a'^si.^^Hcd  upon  a  corporation  which 
of  imposing  dnubli^  taxation.'  Tlie  capital  stock  of 
is  personal  property,  and  a  tax  levied  on  it  \s  a  per- 
rapital  stock  and  shares  of  capital  stock  are  two  dis- 
c  pa  ra  t  c  1  y  assessable,  ** 

litationB  upon  Power  to  Tax, — Corporations,  like  nat- 
ure liable  to  be  taxed  for  their  personal  property  in 
ere  they  reside.^  Foreign  corporations  conduct  busi- 
e  only  by  its  express  or  implied  permission  founded 
md  arc  clearly  liable  to  taxation,^    The  real  property 


tower,  Tbat  di sanction 
ty  by  the  w\\\  of  the 
I  in  Stattf  i^onstilulions 
ORfJ,  ami  by  the  ti>n<1i* 
b<?  so  used  a5  tif»t  to 
as$  Lhc  op<?raiions  at  the 
nent,"  it  wuji  accord- 
;  <.Hse  that  the  property 
HkCJtic  R.,  allhouiijh  the 
crested  T>y  C*ingress» 
is  ail  ^jfcnt  ty\  tlie  jjeti- 
desj|rried  to  be  employed 
kiyetJ  ill  the  legniinate 
rernnietii^  bulb  Tniliitiry 
ot   exempt   from   State 

It  be  lawfiiUy  ttsscssed 

>ert  y    tif    a   corporarion 

''   '*^^  corporation  is  at 

Its  owners.  Cbesh- 

*  Co,   V,  Stale,    6^ 

losing  ii  IHX  upon  the 
^ome  ranruads^tid  upon 
of  others  JS  uriconsti- 
tiuhrv;  Worth  v.  Wil- 
iuti  R.  Co.,  Sg  N,  Cftr. 
L  Rep.  679. 

n  bertig  presumed  to  be 
ir/'  in  absence  of  nny 
ontrary,  »ii\  assessment 
eholder  will  he  consul* 
■  Tung  (be  Qtli/ifmtiJi 

•  n  of  dfiiibte  laxa- 
,.^.  r  . ,  Mackty,  21  Fed. 

imberland,  etc.,   R.  Co., 

held  thai  a  Slate  cannot 

»tta'   Mock   4Li»d  lb*f  real 

V  of  a  corporation. 

r^s -banks    arc    noi 

mis  Mtjd  also  Uv  the  dc- 

-'.  Windham,  54  N.  H. 

rtJ     Rep,    :J!>2;  Robinson 

H.  'i2i.     See  also  Pull- 

r  Co.   I,  State,  64  TfK 

im.   Rep.  755J;  State  ?v 

t(^..  Ex(i    Co..  fK3  N.  H. 

:  .    R.  Co.    T'.    Kennedv. 


74  Ala.  566*;  Aichison,  etc.,  R.  Co.  fv 
Howe,  i;i  Kans.  737;  Veajeie  Bank  ik 
Fcnnn,  &  Wall,  {V .  S.)  533- 

A  Stale  lax  lavv  which  provider  differ* 
e%\\  modes  of  assessment  for  different 
classes  of  property. -*  the  law»  however.  U* 
operate  equally  and  imparttally,— is  noi 
o|WMi  to  the  tibjeciion  of  denying  the 
**  equal  protection  of  tht  laws/'  Cincin- 
nati. N.  O..  ett.,  R.  Co.  I'.  Reotueky, 
US  t^^  S,  321, 

In  Railroad  Tax  Ca^es,  93  U,  S.  663, 
\%  ivfts  held  that  while  the  iUhm^  Confsft- 
fuiion  requires  taxation  in  general  to  be 
uniform  and  equal,  it  declares  in  express 
lerins  that  a  large  class  of  persons  en- 
gaged in  special  pursuits,  amon^  whom 
are  persons  or  corporations  owning  fran- 
chises and  privileges,  may  be  taxed  as 
lh<5  legislature  sbab  dctermme,  by  a 
general  law,  uniform  as  to  t tie  clasi^  upon 
t*rhich  k  operates;  and  under  ihis  prn- 
vision  a  slaiute  is  not  unconstiiuiionai 
which  prescribes  a  different  rule  of  taxa- 
lion  for  railroad  companies  from  thai  for 
indi\ridual£. 

3.  Saiip  ;'.  Morgan,  108  111.  336. 

3.  Stale  Bank  v.  Richmond,  79  Va, 
113. 

4.  Boone  on  Corporations,  ^  SS,  dHng 
Union  Bank  xk  State,  S  Verg.  (Tenn,) 
4cp;  Mohawk,  etc,  R.  Co.  t\  Clute,  4 
Paige  \y%.  Y.)t  3S4:  McKeen  r.  North* 
ampton  County.  49  Pa,  St.  51c);  Oranjje, 
eic,  R.  Co.  x\  Citv  Council,  etc.,  17 
Gmtt.  (Va.)  176;  State  v.  J II.  Cent.  R. 
Co.,  27  III.  64;  Jones  w  Bridgeport,  36 
Conn,  2S3*  Irliddleiown  Ferry  Co.  t^ 
Middletown,  40  111*6$.  And  see  Mcffarir 
V.  Eastman,  4  Robt.  635:  Metcalf  2*. 
Mef?senger,  46  Barb.  (N.  V.J  325:  PeopJc 
7',  BiiV  Statr,  etc.,  Co.,  17  Hun  (N.  Y.), 
204;  People  ?'.  Commrs.,  etc-^  46  How, 
Pr.  |N,  V,)  lis. 

SeeaUo  Peter  Cooper  s  Glue  Factory 
i\  McMahon.  15  Abb.  Cas.  (N.  Y.)  314. 
i\mif*yfie  Manisiique  [,urnber  Co.  v. 
Wetter,  58  Mich.  625. 

6.   Western  L*nion  Tel,  Co.  v,  Maycfj 
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of  corporations  i^  taxable  wliere  it  may  be  ?%iiuateii,*  A  stock, 
holder  s  interest  in  hi^  shares  is  personal,  and  is  controlled  by  the 
law  of  hi**  domicile  in  the  matter  of  taxation.'^  Corporatf  shares 
of  iion*rc'=^idi:nt^  arc  not  taxable.^ 

3*  BxemptionB  of  Corporatioas  from  Taxation*—  EKemptions  (mm 
taxation  are  never  presumed,  but  the  presumptionii  arc  ahvays  the 
other  way.*     Such  an  exemption  is  a  contract  which  States  may  , 
makCj  courts  will  uphold,  and  which  future  legislation  cannot  fc- 1 
yoke.*     Where  State  constitutions  prohibit  sucli  exemptions,  the  ] 


aS  Ohio  St.  521;  Brittsln  etc..  Life  Ins, 
Co,  V,  Comuiissiooers^  etc.,  %i  N.  Y.  32; 
Western  Union  IVU  Co,  v,  Licb,  76  ML 
172;  LivcrpOf>J  Ifis,  Co.  f^,  MdssaihuseU!^, 
%Q  Wail.  (0.  S.|  |66. 

If  a  foreign  carporatittn  has  a  place  ol 
tiuj^incss  in  Massachu^f^ris,  where  it  has 
persunal  properly  cati^iisHng  of  office 
furnitureand  fixtures,  and  where  it  keeps 
persona]  proper rt)^  pledj^ccj  to  u  as  col- 
Isiieral  security  for  money  lent,  which  Jt 
sells  when  not  redeemed,  such  place  of 
bysine^s  is  a  **shop,"  and  the  property 
sfj  used  and  pledged  is  *' stock  in  iTade/* 
«t]ich  i*$  taxable  to  it  under  AfassaiAfMsrtts 
Gen,  Si.  cb,  II.  ^  13,  Boston  Loaa  Co. 
t\  Boston .  JJ7  Mass.  33a. 

A  railroad  lorporaiiofi  leased  roaii?  in 
;aii other  Slate,  l/f/tf,  thai  rttUmg*siotk 
used  on  ttiem  was  imt  ihere  ta,^aljlc.  but 
in  the  State  of  ihc  domicile  of  the  cor 
poratton,  Bakim^re  ^  UhJo  R.  Co.  v. 
Allen,  32  Fed.  Rep.  376. 

S1e*'ping-c;ifs  tjvvned  by  a  forefg^n  cor- 
poration, and  used  in  railroads  in  Ctf/0* 
fkiilif^  are  tameable  by  the  St^tei  not,  bow* 
ever,  by  a  caunty.  Carlisle  t^  PuHmmi 
Palace  Car  Co.,  B  Col.  330;  5.  c,  54  Am. 
Rep,  53J, 

1.  Nashua  Savings  Bk,  v.  Nashtia,  46 
N,  H,  3S(|;  Carbon  Iron  Co,  i\  Carbon 
County,  39  Pa,  iSi,  2$'* 

Z.  In  McKeen  ?'.  Cotrnty  of  North- 
ampton, 4g  Pa.  St,  519.  II  W.1S  held  that 
the  {merest  which  a  sto<:kholder  has  in 
the  stock  of  a  cnrporation  is  personal, 
and  iscontroHcd  by  the  hiw  of  bis  domi* 
cile.  Capital  stock  owned  by  a  citiien 
of  PennsyWanta,  in  a  manufacturing  cor- 
poration located  in  another  State,  is 
laxable  for  State  and  county  purposes. 
See  also  Nashua  Savings  Hank  :^  Nashua, 
46  H.  H,  aB^;  Smith  r\  Exeter.  37  N.  H. 
556;  Con  well  f\  Connersville,  15  Ind^  150. 
Cttmpart?  Mi  not  ?^  Philadeilpfaia»  etc*  R. 
Co.*  tH  Wall    (U.  SJ3IT6. 

Stock  betd  by  a  ctii^en  of  Ohio  m  a 
foreign  corporation  is  taxable,  noiwUU- 
standing  the  payment  by  the  corpora* 
tion  of  a  tax  on  its  property  situated  in 
the  State,  Siurges  t*.  Carter,  114  U.  S* 
511. 


Rep.  602;  s,  c,  ioS;nvyer(C.  C)  4Jt,it 
w*is  held  that  the  iWi/*frttift  constitutton  I 
prnhibiis double  taxation.  Where,  there 
fore,  the  tangible  property  of  a  corpora^  I 
lion  is  in  Nev^tU.  and  is  there  ijixed,  the 
shares  cannot  be  assesiied  to  the  huldcrs 
in  Californifu 

In  San  Frjficisto  f.  Fry,  63  Cal  470, 
it  was  held  that  share*  of*  stock  ate  um- 
able  in  Cahfornj**,  notwithsJ^ndtng  the 
cunstiluliiMial  iahibitinn  :i|>;ainsi  ilfiuble 
taxati<m,  und  the  fact  ihat  the  t;ingiMr 
prf>perty  of  the  corporation  is  sittiaied  in  , 
another  State,  and  is  there  uxed, 

S.  North  Carolina  R,  Co,  t\  Alaitinncc 
County  Commrs,,  qi  N,  Car,  454;  Untcn 
Bank  k  Suie.  9  Ycrg,  (Tenn  )  4Q«>;  RaiU 
toad  Co,  r.  Pennsylvania*  15  Wall,  (V* 
S^  30a 

4,  Southwestern  R.  Co,  r.  Wright,  116 
U.  S.  231;  St,  Louis,  Iron  Ml.  &  S.  R. 
Ct>.  z.  Lofiin»  95  U,  S.  559;  Phibdelphia 
&  W.  R.  Co,  t/.  Miiryland,  to  Hww. 
(U,  S.)  37^;  Memphis  Ga$  L  Co,  r. 
Shelby  Couniy  Taxing  D*st.,  109  L'.  Sl 
39S;  Providence  Bank  ;•.  Bilbng^,  4  Pi'i. 
(U,  SJ  514:  Nonh  Western  Tniv,  r 
People.  ^  III.  333;  Slate  tr  Nt-rihietn, 
etc,  R.  Co,,  44  Md,  131*  Mayor,  etc*,  f. 
Central  R.  Co,,  50  Ga.  1*20;  People  i. 
Phyler,  41  Cal.  3^1;  Mofthampton  Co< 
L\  lehiKh  Coal,  etc,  Co.*  75  Pa  Si  4^*' 
Hannibal  etc.  R.  Co.  r,  Sha<  ^ 
Mo,  550,  See  also  lloge  v.  i 
Co,,  99  U,  S.  348,  In  Mil 
R,    Co,   i»,    SLjpervisors,    _ 

it  was  held  tliHt  where  a  tu,, 

Lhe  same  statute  granting  the  ex > 
has  imposed  upon  il  an  er]ul\  > 
taxes,  the  cotisinictlon  should  be  Iit>«£at  , 
in  its  favor, 

A  contract  a|];ainst  taxaiion  of  a  com* 
puny  cannot  be  implied,  because  petTiliJt' 

ting  the  Slate   lo   tax  the  r -  — -  hy  « 

license  lax  for  the  privilr  '  hf  \ 

its  charter  would  destroy  1 '  ^  i^^- 
Memphis  Gas  L  Co,  t\  Sheitiy  Coonty 
Taxing  DisLi  109  U,  S.  398* 

6     Home  of   Friendless    t\    K 
Wall,    (IT.    S)*   430;    Washing; 
versity  r/.  Rouse,   8  WalJ.  lU     :*^i    u^^ 
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lends  to  renewals  '  thereof,  as  well  as  to  the  orighia! 
ere  the  ri*^ht  to  alter  and  amend  charters  is  reserved, 
ted  ma}'  be  abridged  or  destroyed,*  and  where  the 
ns  no  part  of  the  contract  it  H  subject  to  repeal, "* 
{'cnff^iion  Intiiidis  and  Exfiadi's.—K  valid  exemption 
operty  from  taxation  has  been  held  to  include  :  Gross 
Mpital  stoekg^  and  the  latter  is  exempted  in  the 
:hoUters;  **  capital  stock  of  a  cemetery  cumpany/  a?* 
estate  held  for  burial  purposes  ;**  and  the  exemp- 


,  R.  Co.  V,  Reici,  1 3 
Rakish  A:  G.  R    Co, 

(U.  S,)   269;    Dndge   r% 

.  (U.  S.)  1151,    (rtTfersoo 

-1'     1  BUck'(N.  S,), 

rstly  r.  People.  g*j 

-   Asylum  t\  New 

^iri\  Wonh  t\  peters* 
L  Car.  301;  Worth  i\ 

Co.,  St)  N.  Car,  Jjci; 
f,  etc  R.  Cn..  30  Ark. 

Itfinols  CenuaJ.  etc.* 
I4:  Stale  I'.  Com  mis - 
.aw,  240. 

terin$  in  a  chiirter, 
>THmci,  I  hat  '*  ibis  tax 
^nii  satisfaction  ol  all 
m position  whatsoever, 
inhurtty  of  ihis  State, 
. "  exclude  the  right  of 
f  it  J I  pleastkte,     Nevv 

tj,  S.  104. 

syuire,  iS  W*ll.  (U.  i>.) 
tson,  63  N.  \\.  320. 

S,  R.  Ctj.  -^.  PaimeSt 

f  Con  St  ilu  lion  of  i36S« 
?  exempted  from  caxii- 
iiy  usctl  for  church, 
bte  |}u rpa5.es.  1  n  the 
ihe  N,  O.  Water  Works 
n  from  taic^Ltion  Is  un- 
wfas  only  part  of  ihe 
le  obUgation  to  supply 
ch  case  the  city  should 
y  for  its  water  to  the 
i  recovered,  Nevv  Or- 
ans  Water  Works  Co., 

the  cfaarter  of  a  city 
thai  the  company  iihaU 
or  each  car  run  as  is 
tssenger  railway  com- 
.  Mphich  w£i9  [hiny  dol- 
liract  thai  the  license 
cur^  should  never  ex- 
sum  of  thirty  dollars, 
ed  from  impajrtncnt  t*y 

cimstitiJtton.  A  sul>- 
:  legislature  \\hich   re- 


quires such  companies  lo  pay  theanrm.il 
hcense  of  fifty  dollars  for  each  car  m  ri*ii 
un^unstituitunat  a^  violating  a  coritriict. 
Where  power  to  alter,  revoke,  or  anuul 
any  charter  of  incorporatitJii  \vas  vt'^ted 
in  the  legislature  by  tht;  consiiiution  of 
the  Slate,  before  the  Uefendani  company 
was  incorporated,  the  legtstaiure  may  in- 
crease  such  license  fee.  Union  Pftss.  R* 
Co.  -'.  Philadi^lphia.  lol  U  S.  538.  Sec 
also  Ohio  Life.  etc..  Co.  v.  Dc  Bidi,  16 
Hfiw,  (U.  SJ416. 

A  provision  in  the  amendment  of  a 
charter  for  ascertaining  a  i^%  by  tt  cer- 
tain mode  IS  not  a  contract  that  a<# 
slahue  shall  thereafter  provide  a  differ- 
ent mode.  Bailey  v.  Maguire,  22  Wall 
(U.S.)  215. 

4  Si.  Louis,  etc.,  R.  Co.  r.  Loftin^  30 
Ark.  6g3t  Louisville,  eic.,  R.  Co.  z'. 
Con^mon wealth,  to  Bush  (KyJ,  43 

6,  Worth  f^  Wilrtiingion  &  We  Id  on  R. 
Co.,  89  N.  Car  29 J ;  s.  c,  45  Am-  Rep. 
679,  Worth  7%  Petersburg  R.  Co.,  S(>  M. 
Car.  301;  New  Orleans  r.  Caroadelet 
Canal,  etc.  Co..  36  La.  Ann*  396. 

i,  Tennessee  v.  Whit  worth,  it?  U.  S, 

A  taw  pledging  the  failh  of  the  State 
not  to  impose  any  further  tax  or  burden 
upon  banks  if  they  would  perform  cer- 
tain conditjousj  \vas  an  exemption  of 
more  than  the  franchise,  and  protected 
the  stockholders  from  any  tax  upon  them 
as  individuals  by  reason  of  their  lax. 
fiordon  v,  Ap|>eal  Tax  Court,  3  How. 
(U.  S.1  133- 

t.  Both  the  real  estate  used  or  dedi- 
cated to  purposes  of  burial  and  the  stock 
of  it  cemetery  corporation  are  exempt 
from  taxation.  [Bermudex,  C.  J.,  and 
Manning,  J.,  dissenting.]  Metairie  Cem- 
etery Assoc,  r/.  Assessors,  37   l^.  Ann, 

S.  Metaine  Cemetery  Assoc.  1'.  Asses- 
sors. 37  La,  Ann.  33;  Swan  Point  Cem- 
eiery  Assoc,  i'.  Tripp.  14  R.  L  itjg, 

A  statute  of  ///inais^  passed  in  iS55» 
declarea  that  ail  the  property  of  the 
N o rlh  wes tern  l^  n  i v e rs iiy  shall  be  forever 
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tion  extends  to  lands  subsequently  acquired,*  eh  arch  property, 
road-bed,  station  buildings,  workshops,  etc.,  of  a  railroad  con 
pany^  taxes  assessed  but  not  collected,'*  State  but  not  municip; 
taxes,*  railroad  franchises.* 

A  valid  exemption  of  corporate  property  from  taxation  has  bee 
held  to  exclude  :  All  property  except  such  as  is  necessary  for  th 
company's  business ;  *  land  not  occupied  by  a  railroad  com  pan; 
but  likely  to  become  necessary  in  future:^  property  of^a  railroa 
to  be  exempted  when  road  was  completed,  before  such  comph 
tion  ;  ®  house  and  lot  of  canal  company  used  as  superintendejit 
residence  \  *^  gasometers,  gas-mains,  and  pipes  of  gas  company;* 
land  of  religious  corporation  intended  to  be  leased  ;  *'^  shares  i 
stock  in  a  foreign  corporation  under  certain  circumstances ;  ^^  piK 
of  staves  ;  **  assessments  for  street  improvements;  ^^  lands  of  a  co 
poration  held  as  a  mere  convenience,^®  or  for  sale ;  "  portion  < 


free  from  taxaiion.  A  statute  of  1372 
liuiLted  this  exemption  to  land  and  other 
property  in  immediate  use  by  the  mstitu- 
lion,  Hflil^  that  the  latter  statute  im- 
paired tlie  obligation  of  the  contract  of 
e?(emption  found  in  the  statute  of  1S55. 
Northwestern  University  7^  People,  99 
U.  S.  3<x}. 

1.  The  charier  of  a  cemetery  corpora- 
tion exempted  all  its  re^il  estate  held  for 
cemetery  purposes  frr>m  taxes  and  assess- 
menis.  Jleiii,  that  land  subsequently 
acquired  was  exempt  from  a  s^er  assess- 
ment, although  sewer  assessments  ivere 
riot  in  vogue  when  the  charter  was  grant- 
ed. Swan  Point  Cemetery  :-.  Tripp,  14 
R.  T.  t99. 

2.  Property — e.g.,  church  property — 
exempt  "  from  all  and  every  county  and 
city  tax/*  is  exempt  from  sewer  assess- 
ments. Erie  V.  Universalist  Church,  105 
Pa.  St.  278. 

3.  Northern  Pacific  R.  Co,  *',  Garland, 
5  Mont.  146. 

4.  State  7'.  Academy  of  Science,  13 
Mo.  App.  11% 

5.  Ih  r^  Mayor,  etc.,  it  Johns.  (N*  Yh) 
77;  Baptist  Church  r.-.  McAtee,  8  Bush 
(Kv.)t  SO%\  Insurance  Co.  ;'.  New  Or- 
leans, I  Woods  (C,  C.)p  S5. 

6.  Wilmington,  etc.,  R,  Cq,  v.  Reld, 
13  Wall.  (U.  S.)2b4. 

7.  Where  the  charter  of  a  corporation 
provides  thai  it  shall  pay  an  annual  tax 
on  its  corporate  stock  in  lieu  of  all  other 
taxes^  the  exemption  extends  only  to  the 
property  necessary  for  Ihe  business  of 
the  company.  Where  the  purposes  for 
which  a  corporation  may  hold  property 
are  specified  in  tonncction  with  iis  ex- 
emption from  taxation,  only  property 
acquired  for  such   purposes   is  thus  ex- 


empt. Bank  of  Commerce  v.  Teonesse 
iQk|  U.  S.  493- 

8.  Ramsey  Couniy  '.  Chicago.  M 
waukee.  etc.,  R.  Co,,  33  Minn*  537. 

8.  Vicksburg.  Shreveport,  etc.,  R.  C 
7\  Dennis,  lit  U.  S.  065. 

10.  State  7A  Cleaver,  4(1  N.  J.  L.  467. 

11.  Consolidated  Gas  Co,  v.  Haiti UHjr 
62  Md.  5S8;  s,  c.»  50  Am.  Rep.  237. 

12.  Gibbons  i\  District  of  CoJumbi 
116  U.  S.  .^04, 

13.  Under  a  statute  which,  like  \\ 
Ohio  Corporation,  exempts  from  taxatic 
shares  of  Sitock  in  corporations  "it 
capital  stock  of  which  is  taxed  in  \\ 
name  of  the  company.*'  shares  of  stw 
in  a  foreign  corporation  which  pays  va\^ 
in  the  Slate  only  on  that  portion  of  i 
property  therein  situated,  are  not  e 
empt.     Sinrges  v.  Carter.  114  U.  S.  51 

14.  Staves  collected  at  varioufi  poin 
and  waiting  to  be  rut  to  a  uniform  len[;i 
and  thickness^  it  being  asrreed  that  the 
mif^ht  stand  in  piles  for  three  montl 
before  being  shipped,  fuld.  not  eiiemi 
from  taxation  as  being  in  transitu,  Hxov 
County  Comrs.  :'.  Standard  Oil  Co.,  n 
Ind.  302* 

lb.  Sheehan  -',  Good  Samaritan  He 
piial,  30  Mo.  155-  ^**  ^^^^  Emery 
Gas  Company,  28  Cal.  345;  Bridgep" 
;',  New  York,  etc.,  R.  Co.^  36  Conn.  3> 
Harlem,  etc..  Church  r .  Mayor,  5  Hi 
(N,  Vp),  442:  Hrightman  r .  Kerncr,  : 
Wis,  54. 

16.  Railroad  Co.  r.  Berks  Co.,  6  P 
St.  70;  Lackawanna  Iron  Co,  r.  Liizen 
Co,,  42  Pa.  St.  424;  People  v.  Cemete 
Co.,  S6  111.  336. 

17.  Illinois,    etc.,    R»  Co.  e-.  Irwin. 
111.  452;  Ordinary,  etc.,  v.  Central,  etc 
R.  Co.,  40  Ga,  646;  State  t\  Hammock, : 
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metery  company  rented  to  sexton  for  residence  and 
[lOses;*  railroad  lands  within  the  limits  of  an  Indian 

r  i^f  Ext^mpiwHs. — Immunity  from  taxation  is  a  pt^r-. 
r,  and  cannot  be  claimed  by  an  assignee,  purchaser, 
company*  etc.,  unless  the  statute  creating  the  ex^ 
*ssly  so  provides.^ 

fi,,7//j,— The  right  to  claim  exemption  from  taxation 
y  long  acquiescence  in  a  claim  of  the  right  to  tax.'' 
for  supplying  water  to  cities  and  villages  in  K^vUmky 
r  arc  not  exempt  from  taxation  because  of  benefits 
s  governmental  agencies.^  Other  miscellaneous  au* 
ited  in  the  notes** 


Mobile,  etc.,  R.  Co.  v, 
5..  127;  Richmond,  etc, 
sioners,  76  N.  Car,  2i2. 
ge,  th  Mo.  App,  468. 
R.    Co.  tK  Fisher*  116 

alth  V-  Owensboro  & 
,  Si  Ky.  5" 2:  Slatf*  ?•. 
^  I  ),  jo4i  Memphis, 
:t&as  R.  Commis- 
.  .  ."K  Si  Louis,  etc., 
113  V.S*  465;  Chesa- 
j..  xuMWUx,  U4  ^'*  S' 
,  Whli worth.  U7  ^*  ^* 
Lc*»  R*  Co,  7',  Berrj%  41 
VAS  Mid  Ian  J  R,  Co.  i. 

lly,  ait  immutiity  from 
pass  to  a  piirrhLisef  of 
rmpi^il  as  ati  incident 
I  may  so  pass  if  the  law 
pu  r<!  |i^§  e  so  p  m  v  tdes, 
L^irgmta.  etc..  R.  Co.  i\ 
Rep.  fiT4, 

V     117  U,  S,  G4S;  s. 
i.  Cas.  Gt/i,    In  this 

,  ,,.^  J aid  down,  and  the 

If  Ail  cxcifiptlon  from 
it  in  znj  case  by  long  at- 
thr  imposiiitof)  of  taxes, 
\M  An  acquiescence  of 
J  a  muih  shorter 
\  sufficient  for  this 
iM^  a  conclusive  pre- 
tender of  ihe  privilege* 
f  be  lost  by  non-user  in 
\  even  in  a  less  (rme,  if 
asinve  acts  of  invasion, 
?  be  lost  in  the  same 
ift-^  one  of  the  common 

as  a  cau^e  of  forfeit  u  re. 

Ex<?mptJon  from  uxa* 
iai  privilege  ji^r^nted  by 
to  an  individuiiK  either 
ipuricnant  to  his   free- 


hold,  is  A  franchise.  Non-user  tor  sixty , 
or  cvL'n  ihirty,  year*  may  wctl  be  re^jard* 
cd!  as  presuToptive  proof  of  its  abandon- 
ment or  surrender,'* 

I,  A  corpora tion^  organued  for  ^up> 
plying  a  city  with  water,  and  toosi  of  the 
Slock  of  which  is  tjwned  by  the  city,  Is 
not  exempt  from  Taxation  in  K^nitu  H\ 
either  expressly  or  by  implication,  be- 
cause  of  the  public  benefit!*  thai  it  con- 
fers. Louisvilie' Water  Co.  i\  Kamilton, 
3 1  Ky*  517;  People  v.  Forrest,  97  N,  Y. 

6,  A  State  corporation  cannot  Iiold  its- 
property  exempt  from  State  taxation 
mereiy  because  it  is  entitled  to  certi*iit 
beneAts  and  subject  to  certain  dtiires  un- 
iler  the  legislation  iif  Congress,  which 
legislation  docs  ftot  provide  for  stich  ex- 
emption, or  indicate  that  rt  is  es^eniiril 
to  I  he  full  performance  of  its  obUgaiionfi 
to  the  government  Thomson  r .  Union 
Pac.  R,  (Thomson  v.  Pac.  RJ.  *i  WalL 

Wbere  an  exemption  of  the  propeny 
of  a  corporation  from  I4ixes,  by  an  act  t»f 
a  Slate  legislature^  was  spuntaneous,  iind 
uo  service  or  duty  or  other  remtincraiive 
condition  was  imposed  on  ihc  corpora- 
tion* It  belongs  to  the  dass  of  taws  de- 
nominated pthnlfgin  fnv&mffiiits,  Tt  \^ 
not  a  necessa.Ty  implication  ihat  the  cnn- 
cesston  is  perpetual,  or  what  wa^  ijf- 
signed  to  continue  durtng^  the  corporiile 
existence*  Such  an  interpretation  is  not 
to  be  favored,  as  the  power  of  taxation 
is  necessary  to  the  exigence  of  the  State, 
afid  must  be  exerted  according  to  the  va- 
rying conditions  of  the  commonwealth, 
it  is  the  nature  of  ?jucb  a  privilege  as  the 
act  confers,  that  it  exists  iffH^  /^/titihfM, 
and  may  be  revoked  at  the  pleasure  of 
the  sovereign.  An  act  of  the  same  legis- 
lature pdrtialiy  repealing  such  exemption 
is  not  repugnant  to  the  Constitution  of 
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the  United  States  as  i<*nding  la  impair  a 
i«gt5laiivi*  coiviracf.  Christ  Charcli  r\ 
Plnladelpbia  CtinnLy,  34  How,  tU.  S,> 
300. 

*  Ati  iict  which  would  be  held  %*piiJ,  if 
standing  ftlooe.  as  exempting  the  prop, 
crly  lif  cofporiilioRS  Irom  t^xiitiun,  while 
Ittxing  the  properly  of  individuals,  Ar/d 
i^lid.  In  vkw  uf  an  exiisting  act  taking 
ihe  capital  stock  of  to fpo rations.  Fox^s 
Appeal,  113  Pa.  St,  337;  s.  c*»  t|  Am*  & 
Knpr   Cofp   Cas,  356* 

Where,  a4  a  comlttion  o£  the  grant  of  a 
fritnchisr  to  a  corporation,  payment  of  a 
Ikense  fee,  bonus,  or  tajt  therefor  is  re- 
c|iiired,  ihis  is  nat  necessarily  an  implied 
prohtbitif>n  of  any  burden  or  laji  to  be 
imposed  by  ihe  Slate.  Erie  R*  Co,  i\ 
rommcm wealth,  66  Pa.  St.  84;  Union, 
tne,,  R.  Co,  i.   PhiUdelpbia*  83  Pa.   Sl 

Eifempiion  of  a  corporation  from 
tiixaiion  1^  not  a  corporate  franchise. 
Suite   i,    Miine   Central  R,  Co,.  66  Me, 

What  Properrty  of  Oharit?*  etc  «  !■  Iz 
erapt  from  Taxation^^^^An  exemption  of 
the  pr<JpL'fty  of  religious,  charitable,  and 
edutViti'-inal  tft>titution^  will  be  construed 
to  e^teur!  only  lo  the  prnperiy  actu- 
ally used  fur  reHgious,  charitable,  or 
f'ducatjonal  purposes,  and  not  10  01  her 
properly  held  by  it  as  a  source  of  reve- 
nue, or  capable  of  bein|t;  applied  Co  such 
a-^c.  Trustees,  etc.,  v.  Hi>sifjn,  120 
M^ss.  2V2\  Wcsleyan  Academy  z\  VVd- 
braham,  139  Mass.  599:  Proprietors  7k 
LowcIL  I  Mcic.  (Mass)  53S;  Pierce  v. 
Cambridge,  2  Cush.  (Mass.)  On;  Old 
Houih  Sor,  j\  Boston,  1 27  Mass.  $lih, 
StHte  TK  Ross.  24  N.  r  Law.  407;  Cotinty 
Cfiinmis 551  oners  r'  Sisters  of  Charity,  4S 
Md,  34:  N^ew  Orleans  ^^  Rusa.  27  La. 
Aitn.  413:  ClevdaniJ  Lib,  Assoc,  r.  Pel- 
ton,  36  Ohio  St.  353;  Humphries  r. 
Lttile  Sisters,  etc.,  2g  Ohio  St,  201;  Ar- 
riutrjd  t',  Dumas,  2S  La.  Aitn,  512;  New 
Orleans  i'.  St,  Patnck*s  Hall  Assoc.,  2S 
La^  Ann.  t^l2i  People  v  Graceland 
Comi^fery  Co.,  86  III.  336:  St,  Joseph*s 
Chujwh  7*.  Providence,  etc.,  r2  R.  L  l^". 
Slate  ;r,  Axtel,  41  H.J.  Law,  117:  Mulroy 
V  Churchman,  52  Iowa,  238;  Appeal 
Tax  Court  v,  St,  Peter*s  Acad  em  v,  e,o 
Md  321;  Appeal  Tax  Courl  ?■,  Grand 
Lodge*  %o  Md.  421;  Appeal  Tax  Cotiri 
T  Haiti  more  ,\rademy,  50  Md  449.  Re- 
demptnnsts  tj.  Howard  Co.  Commission- 
er*, 50  Md.  449;  Appeal  Tax  Court  r. 
[University,  50  Md.  457;  People  v. 
Brooklyn  Assessors,  27  Htm  (N  YX 
559^  Presbyterian  Tbeolog.  Sem,  r. 
People,  iwi  III.  57S,  Fort  Des  Moines 
Lodge  1'.  polk  Co. ♦S^  Iowa.  34,  Hennepin 
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County  i\  Grace,  37  Minn,  foj;  Mayor, 
eic.^  of  Baltimore  e'.  Grand'  Linlgc,  60 
Md  280;  s.  €,,  3  Am.  k  EiiK  Corp.  Cai. 
415;  Gibbons  t\  District  uf  Columbia,  n 
Am.  &  Eng.  Corp,  Cas.  492;  InbahiE.itits, 
etc.,  r\  Camden  Vtllage  Corp,  (Me,*.  11 
Am,  ifi  Ene,  Corp.  Cas.  486  fW/<if» 
North  we  siern  Univ.  v.  PeopT^.  lyy  V.  S. 
309:  Temple  Grove  Stri  ..r^r 

2h    Hun    (N,    Y.).    3139;    I  :,-r 

^'.  State,  46  Iowa,  27^,  i  mh.imk'tti  r 
North  Bcrsjen,  43  N.  J.  Law,  146,  Sc^r 
Orleans  :\  Poydras  Drphajis'  Asylum,  u 
La.  Ann.  850, 

In  Massachasetls  Soc,  etc,,  v,  flmton 
(Mass.).  2  New  Eng.  Rep,  36s,  ^ 
iktisftts  statute  provided  thai  *'  I 
benevolent,  chaniable,  and  n^ 

slhuliuns  incorporated  withi  m- 

monivcalth  "  should  lie  cxt^.i... m 

iissessment  fof  taxation,  ilrli^  th*it  the 
Massachusetls  Society  foi  liic  Pretention 
of  Cruelty  to  AnrmaJs  b  a  l/cnevoleid 
and  chaifiiable  society,  and  one  nt  ihe 
institu lions  dcscnl>etiln  ibis  sMiuie.  atid 
a$  such  is  exempt  ffom  assessment  fi^r 
taxatiort.  and  may  recnver  back  taxes 
unlawfully  assessed  and  cni5ected. 

In  Mount  Hermon  Boys*SchfM*l  r-.  U\* 
habitants  of  Gill  (Mass.).  13  N.  E,  Rep. 
354,  ii  wts  held  that  an  instilutinti  incor- 
porated for  edtjciiiiimul  purposes,  amung 
which  mc  10  furnish  practical  eifycaiion 
in  agriculture,  and  to  givr  boys  physical 
devtltipment  by  manual  labor,  may  prop* 
erly  maintain  a  farm,  lafmhouije*,  eiC- 
and  keep  live  stock,  tbe  farm  woik  tmnjy 
dune  and  the  slock  lended  by  thr  pupils, 
and  the  greater  part  of  the  pK*durtof  ibe 
farm  being  consumed  by  the  school:  and 
the  ffvct  that  a  parr  of  this  product  and 
some  of  the  live  slock  have  been  soM  for 
cash  or  bartered  for  supplies,  will  ttoi 
subject  the  property  of  the  insiiluiii»n  lo 
taxation,  under  Pub,  Stat.  Mass  c.  ti, 
sec.  S*  cL  3.  See  also  Blackman  it 
Houston,  a  Sci.  Rep.  193;  Omaha  Metli* 
cal  College  il  Ru»h  (Neb,),  25  N  W. 
Rep.  222. 

the  constitution  of  Ihe  Slate  of  7>s>At^ 
art.  viu,  see.  2,  pruvides  that  the  legisla- 
ture may  exempt  from  taxation  the 
buildings  of  **  institutions  of  purely  p«t* 
lie  charily."  J  hid,  tJiai  this  nneans  suth 
buildings  only  as  are  used  excftisivelv 
and  owned  by  si*ch  tnstiiutiofis;  aitd  a 
hall  pwned  by  a  Masonic  fraternity,  por- 
tions of  which  are  rented  for  purposes 
unconnected  with  the  objects  of  the  scwi- 
eiy.  and  the  proceeds  used  by  the  society 
for  its  general  objects,  is  nor  ;•  building 
used  exclusively  by  it.  and  is  subject  ro 
taxation.  Morris  ,*v  Lone  Star  Chftt/tet^ 
elc,  (Tex  K  5  S  W.  Rep.  519, 


C0/!/'0/!.4  T/OIVS. 


Hflorgamxi^tid^ 


IDAXION  or  COE?oeat:ionb<— 1,   Befiaition.— Where   the 

[li5*cs,  and  i:fft:cts  of  tv\o  nr  moR-  corporations  arc  by 
ty  and  agreement  of  the  partic?*  combined  and  united 
olc.  and  committed  to  a  single  corporation,  the  stock- 
hicli  are  composed  of  tbose  (so  far  as  they  choose  to 
I)  of  the  companies  thus  agreeing,  this  h  m  law  a  con- 
hether  the  consolidated  company  be  a  new  one  then 
ne  of  the  original  companies  continuing  in  existence 
rgcr  rights,  capacities,  and  property.' 
dzation   i^  a   term    generally   used    to    indicate    the 

an  entirely  new  corporation  for  the  purpose  of  pur- 
property  of  another  corporation,  and  superseding  it 

without  incurring  any  liability  to  its  creditors/^ 
e  consolidating  companies  are  extinguished  or  not 
m  the  legislative  intent  as  manifested  in  the  statute 
con^olidation  is  effected.^ 

ire    Authority    to   Coneolidate,  —  Corporations   cannot 
ited   without    the    express  sanction   of    the  Statc,^ 


|tjhns(Qf>  &  Stewart,  64 
term  i'$.  analogoiis  to 
nuwn  to  iht'  liogljah  law^ 
iecU red  to  apply  "  whertr 
nparii«?s  a^rec  to  abandon 
[  articles  of  associ?^tion 
nitai  neu'  arikles  its  one 
mk  itt  iliiidusidii,  HIgg's 
.(iUv;  Dr.  DtiUgan^s  Case. 
Iny.  *'  Two  corn  panics/' 
mccUoT,  "may  be  united 
I  into  a  ihird  or  by  one 
utlirr,  Th«r  former  pro^ 
n^tncspodd  rriost  nearly 
Ur  sense  of  the  word 
'  and  I  bclteve  nobody 
it  Amaig^msiUoo  means." 
rms  of  the  union  were 
ur-t  l'»  either  amalgama- 
ition      Powell  v.  N.  Mo. 

un  Private  Corporations 
Houston  ^  Tex,  Cen.  R. 
i:%.  J 25;  Bmffetl  ft  ti/.  v. 
fe  .  25  III  353;  Aikinsnn 
I  etc.,  R,.  15 Ohio  St.  2 J. 
i  Uie  yranchiMi.  — The 
evuncc  of  ihe  franchises 
1%  in  pursiianre  of  an  acl, 
e  amounts  to  a  surrender 
I  of  the  charter,  and  the 
^1  statu  re  of  a  new  charter 
?s.  sublect  to  laws  cxi**i 
r  iif  the  g^rant  State  of 
n  </  a/-,  as  Ohio  St,  413. 
L  &  Banking  Co.  v. 
S,  665.  Boot  V.  Junction 
93 


Whether  consoiidatkm  eUccts  a  disso 
[iitioii  of  the  old  torn  panics  or  nt>i»  com- 
fare  McMahan  r',  Morrison  16  Iftd,  1 72; 
Clearwater  i'.  Meredith,  i  WalL  (US.)  a^; 
Ktaie  *'.  BaUey,  16  Ind,  46 p  Chkago,  i^hl,, 
R,  -'.  MoflFitl.  75  111.  5^;  Zimmer  v,  Staie, 
3<j  Ark,  677:  Fet*  t-.  New  Orleans,  etc, 
Co,,  35  La.  Ann.  4s 3:  Thompson  f, 
Abbott,  61  Mo.  176;  Bishi»p'\  Brainerd, 
28  Conn,  289:  Piatt  i\  N.  Y,  &  K  R,  a6 
Conn,  544:  Cninmonweuhh  ♦',  Atlantic 
etc.*  R..  3  P^.  St.  9;  Albma,  etCn,  R.  7, 
Stale  of  Georgia,  t  Am.  &  En^.  R  R, 
Cas.  }i^)'.  L.  &  N.  R.  V.  Palmes,  109  U,  S. 
344;  B.  &  O.  R,  t',  Galtahue*s  Adnirs..  12 
Gralt.  (Va.)655;  Go&horn  f/  tif,  rv  Super- 
visors. iW.  Va.  308;  Ridgvvay  Tp.  rv  Gris- 
wold,  !  McCraryiC*  C),  151,  Maine  Cen. 
R,  i\  Maine^  136  U.  S,  501^;  s,  c, ,  State  v, 
Maine  Cen.  R.,  C6  Me.  4SS;  Shidds  t', 
Ohio,  95  U*  S,  319,  The  statutes  under 
which  consolidation  is  effected  sometimes 
ejtpressly  provide  for  the  conlinuaiire  of 
the  constituent  companies  for  certain 
purposes.  Light ner  v.  Railroad,  1  Lowell 
(C  C.K  338  ;  Whipple  v.  Railroad,  JS 
Kans.  474. 

4.  Ctcarwaier  7%  Meredith,  1  WalL^U, 
S.^a5;  Pearce  T'.  Madison,  etc.,  R,,  21 
How.  fU,  S.)  442;  .^spinwall  f^  Ohio  4' 
Mi^s.  R,,  2o  Ind.  492;  Black  ik  Canal 
Co.,  24  N,  J  Eq.  ^ti<^,  N.  Y.,  etc,.  Ciinal 
Cn.  r  Fulton  Bank,  7  WemL  IN-  Y,) 
412;  Charlton  v.  Newcastle,  etc.,  R.,  5 
J  or.  N*  S.  nx)6;  Blatcliford  i\  Ross,  5 
Abb  Pr.  M.  s;{K  Y  )  434:  s.  c„  54  Barb. 
(N.  \M  43:  Church  v.  Financial  Corp,» 
Law  Rep-  5  Eq.  .150. 


Conwlidation, 


CORPORA  TIONS. 


LegiiUtive  Authority 


This  sanction  may  be  granted  hy  a  general  law,^  by  the  original 
charter  of  the  consolidating  companies/'*  by  a  statute  passed  be  fort 
consolidation;^  or  by  a  subsequent  ratification  of  an  unauthorized 
consolidation/*  The  franchises  of  the  consolidated  company  ar< 
measured  by  the  act  authorizing^  the  consolidation,  whether  it  de 
scribes  the  enterprise  in  terms  and  thus  provides  a  complete  con 
stitution,  or  refers  to  the  charters  of  the  old  companies  expressU 
incorporating  their  provisions^  or  extends  them  by  implication.^ 

4.  Mode  of  Consolidation. — ^ Where  the  statute  provides  for  tiK 
mode  of  consolidation,  every  requirement  must  be  strictly  com 
plied   with  ;**  but   such  compliance   will    be    presumed  in  the  ab 


Extent  of  Power,  —  P  o  w  e  r  r  o  c  o  n  sol  i  d  at  e 
does  HfJt  intlude  power  to  lease,  or  en- 
large the  power  lo  convey  lands  conferred 
by  the  charier.  Mills  r^  Central  R.  Co., 
41  N.  J.  Eq.  5:  Archer  ei  ai.  'z'.  Terre 
Hauie,  eic.t  R.,  102  III  493. 

1.  The  liilkJvviTig  Siaies  provide  by 
tht^ir  conalltii lions  or  by  general  act  fur 
consolidation: 

Aiithamii:  Civii  Code,  vol.  i.  chap.  0 
—  Radroiids,  ^^  ISSS-S^;  Insurance  Cos., 
^^.  1541-46;  Mining  and  Mfg.  Cos.,  j^^ 
1565-69.  Arkausas'  Revised  St^t^  1^74, 
Railroads,  sec.  409,  p.  S^i6.  Giii/t>rttiti.'- 
Civil  Code,  ^  361;  1  iiiitcll's  Codes  and 
Statutes^- Mining  Companies,  5361 ;  Land 
and  Building  Companies,  5'^»47t  see.  647; 
Railroad?!,  5473.  sec.  473.  CehraiU:  Gen- 
eral Siamics  USS3J, Railroads,  353,  p.^u; 
Corporations  in  genera],  349,  p  209.  G»w- 
mrtfitif:  General  Siat.  Rrvis,  of  1B75: 
Insurance  Cos.,  ^^3^6,  p*  307,  huiittita: 
Revised  Statutes  (iSSi).  art,  4.  ^^  3965- 
3979.  /iinho:  Revised  Statu  les,  sec,  2G73. 
/i^tva:  Revistfd  Code  (1:^84},  RailroadSi 
see.  1275.  p,  33-.  JHhwi.c  Revised 
Statutes  (1SS7).  ^  50,  p.  340.  K^iftsai: 
Compiled  Laws  U^Ss)^  Railroads,  5221, 
^  47,  p.  77S,  Lauisifitut:  Const,  1579^ 
iUt,  240 ;  jurisdiction  over  interstate  con- 
soltdalrng  railroads,  acts  1875,  p.  iS; 
Act  Dec.  13,  1S74.  Business  and  Manu- 
facturinjii:  Companies,  ^  Muhi;^iin:  How- 
ell's Statutes  (18S2I,  Railroads,  i%  3343" 
44:  Mechanic  Arts,  ^^  3932-J3:  Mining 
C<is.,  ^^  4043-47.  4056-60,  4iCM>-e;>3, 
Re] iginu$ Societies.  ^^4643-44:  Churches 
of  Christ,  ^5^  4692-1)5;  School  Districts, 
^  5041.  A/ in  fit. wilt/  Revised  Statutes 
(1873),  ^^  (y6-fp8,  p  3St ;  as  to  railroa^is. 
Act  March  3.  iSSi.  P.  L.  loq.  A/h^i^Nn 
Rev.  Stat,  (1879^  sec  7S9;  Const-  1B75. 
^  iS.  an.  411,  At'/ir/tsi'tr:  Compiled 
Statutes  (JHS5),  Railroads,  ^^  2^9-91,  p. 
193.  AVuE^  Jff-sn':  Supplement  to  Re- 
vision of  N\  L  {1^77-8^9,  Ri^ilroHrl^.  ^ 
20,  p,  SsS;  Storehouse,   Pier,  Dock,   and 


Livestock  Cos.,  ^^  71-75,  p.  '64.  AV:j 
York.-  L  ibGg.  chap.  917;  Rev,  Stat.  X 
Y.,  7th  Ed.,  voL  2,  p.  1590,  A>TJOf/ti 
Compiled  Laws,  JS73,  Radroads.  vol.  z 
p.  301,  ^  3465.  OhuK'  Rev.  Slat,  (1^84) 
Title  IL,  ch,  2,  sees.  3379-92.  Penttiyl 
7fanid:  Act  29ih  April,  1S74,  %  42.  P.  L 
106;  Act  i6ih  May,  J 861;  Purd,  1429 
State  railroads:  Act  24th  March.  tSfif, 
Purd.  nth  Ed.,  1431.  Interstate  rail 
roads:  Constitution,  art.  >;v(i,,  ^  4 
Sou  f/i  Oj n> ihat .-  < je r^ e ra  1  S tatu t es  ( 1 8S2 ) 
^§  1425-32.  TiJiar:  Revised  Slat,  (1879) 
Telegraph  Cos.,  art.  627,  p.  ^04.  II W 
Virginia:  Code  (1S87),  2d  Ed,,  ch.  54 
sec.  53,  p.  521.  itheansint  Revisct 
Siaiuies  (187S),  Improvement  of  Streams 
^  1777.  P'  51S:  Railroads.  ^  1S33,  p.  536 

The  States  of  Jftiii/t-,  V^rm^nt^  A/ us 
sack  a  if  its,  A'k&Jf  hhind,  C^npt^dutti 
Deiai\tRrt^  Jllijrvlnnii,  A'ortk  Ctir&/trnj 
I'irjrittm^  Afhsissipffi,  JiCi'nfi«i'\\  Tennti 
see,  and  Oregmi  have  no  i^eneral  statutff! 
authorizing  consnlfdaiion- 

2.  Nugent  -'.  Supervisors.  19  Wall.  [0 
S.)  241;  Sparrow  :■.  Evansville  &  Craw 
fordsville  R..  7  lud.  ^69. 

8.  Black  :'.  Del.  Jc'Rar,  Canal  Co..  2J 
N.  J.  Eq.  455:  Fisher  :  ►  Evansviile  A 
Cravvfor<lsville  R.,  7  Ind.  412. 

4,  Bishop  E',  Brainerd,  2S  Conn.  ih\ 
McAuley  v,  C.  C.  &  I.  C.  R.  Cn,.  83  IH 
35a:  Mead  T%  N.  Y..  H,  &  N.  R..  4: 
Conn.  219-  Power  given  by  statute  e< 
one  railroad  to  consolidate  with  anothei 
has  been  held  to  authorise  any  other  ic 
ioiu  with  it.  In  the  Matter  of  Prospcci 
Park,  etc..  Co,.  67  N.  Y.  371:  Hill  i\ 
Nisbei,  Jot>  Ind.  341:  Mitchell  H  aLv, 
Deeds.  49  TIL  41 S.  But  compare  Slate  y. 
Coi^solidation  Coal  Co^,  46  Md^  w, 

fi.  See  Morawetz  Private  Corporation! 
(2d  Kd.),  %  547, 

e.  Railroad  v.  Tharp.  2S  Mich,  finf^ 
Mansfield,  etc..  R.  ;■  Drinker,  30  Mich 
124;  Tuiile  -'.  Mirh.  Air  Line,  25  Mich 
247;  Rodgers  v.  Wells,  44  Mich.  411, 


CO^POJ^AT/OJVX 


Asieat  of  ScockhoMert, 


ficncc  to  the  contrarj%  and  cannot  be  inquired  into 
U  the  statute  only  confers  the  naked  pouer,  the 
I  ay  by  ii|p'c  e  m  e  n  t  fi  x  L  h  e  t  e  rm  s  /^  B  ii  t  n  o  co  n  hoI  [  d  a  t  i  i  >  n 
:e  without  sonic  action  fully  authonzing  the  .same.'"* 
ttf  Stockholders.— The  consent  of  ail  the  stockhokler?* 
to  a  consohdntion;'  even  when  sanctioned  by  stat* 
the  same  is  contemplated  in  the  urij^inal  contract  of 
*     But    the  re.scrvation    by  the  Stale  of  the  right  to 


r.    RailrofttJ,    24    Mkh. 
,  etc.,   R*  7\   Roihschiltl, 
Rr  R,  Cas^  S^^i  Lewis  i*» 
311.  Ji  Rep,  6ot>. 
.  Ohio.  etc..  R.,   S  Rep. 

Illlriojs), 
Pint  h  ri  al,  7fi  Mkh.  ^82. 

In  ],  \'   Cin.  R.*  4  Bi5s, 

«i,  etc.*  R*.  31  How. 

Aif  Une,  25  Mich. 

kiKL  1',  Hackensack  &  N. 

\  E,  Greene  (N.  J-),  185, 

riskie   saysi    '*  ll  rs  aiso 

c  priiicipie^  of  ihc  cc»m 

s  Sui€t  -ind  most  of  ihc 

non,  th^t  ivhcn  a  number 

:%iLl<:  Cheinselvt;&  ai^  p^rt* 

e^fi  iJknt]  iiTTie  specifitd  hi 

H?twrrTi  ih^rrti.  or  become 

i-iraUoti   for  definite 

:^  specified  in  their 

ti  .-ui.h  case  is,  iheir  con- 

i^fime  settled    by  it,   the 

sinesH  of  the  partnershij) 

cannot  be  changed  or 
sold  out  wUhin  Mie  lime 
It  the  consent  o(  all  thif 
pora,lor^:  one  pa^rtnef  or 
fcver  s«mH  his  interest* 

This  rule  i*  founded  vn 
jreat  principle  of  protect- 

to  his  properly  by  coti- 
no/' 

ng  «//rtf  vuYs  rec|ulrus 
itni.  Dr.  Dougan*s  Case, 
Kj;  Troy  &  Rutland  R.  r% 
IN.  Y.rsSi;  New  Orleans 

-  Miss,  517,  0?M/>tiff 
IV.  R.,  19  UK  177, 
'  no  power  to  make 
tnif  siockhoyer  a  memlier 
>any  Lanmat) ;/,  Leban^^n 
P.i.  St.  42.  But  rampart 
disbury  Mf|r.  Co.,  7  (J ray 
lodges  r^   New  England 

i  347, 
rt. — As  to  what  amounts 
It  its  will  bind  the  ^tock- 
pei,  see  United  Ports  Co,» 
[Ih.  t^7;  Boston,  etc.,  R, 
R..  iVR    I.  264, 


But  Afisent  cannot  be  ii£t|>]kd  to  ;iny 
change  outside  the^coj-ie  i>f  the  tonir^ftci 
H  ami  lion  Mutual  Ins,  Co,  :',  Hobari,  £ 
Gujy  tMptss,),  54*^;  Mas^m  ?■,  Unch,  ti 
Mkh/3S6.  See  also  Flank  Road  rv 
Arn^t,  31  Pa.  St,  317;  Bank  i*.  Charlour, 
85  N.  Car*  4^1 ;  tjardner  ?%  Ins.  Co,,  3'* 
N.  V.  421. 

5.  The  kg^islature  ninnoL  :is  ?^  rule,  l^y 
sublequent  amendment  of  the  charter 
authorijte  a  consolidation  by  a  mt*jority 
vote.  Kean  :.  Jt>hnslon.  9  N.  J.  Eq, 
401;  Boston,  etc,  R,  :■-  N.  V,.  etc,  R., 
13  R,  I.  2&!l;  Stevens  v,  Rutland,  crt\, 
R-  'iq  Vt.  545;  Sparrow  t\  Evan 5 r ilk, 
etc,  R.,  7  Ind,  ifK).  C^mpat^e  Fee  s^, 
Gai  Co.,  35  La.  Aniv,  413, 

ImmftteriaJ  ChaafM,-— It  has  been  heU^ 
however,  thji  uhety  nie  tegislaiive 
changes  in  iht:  charter  consist  tinly  of  an 
increase  of  the  coiporfttc  powers,  or  of  a 
different  organ izktt inn  of  the  corporate 
body*  having  it  wMh  f»owcr  lis  cxectite 
subslanUany  the  original  object  of  its 
creation,  the  disscntitig  stockholder  h 
without  remedy  ^  Pacific  R,  i',  HuRhe*-, 
33  Mo,  300;  IVfarsh  i\  R.  Co*,  43  E^-  H* 
536. 

Ealatnt  l)(»mAlii.—^ Where  iht^  corpt^ni 
I  ton  ha?i  dutii:f5  10  perform  to  the  pybiic. 
the  hindraiice  o|  4  dissentmg stockholder 
may  be  removed  by  the  exercise  of  the 
right  of  eminent  domain*  See  Green's 
Brice's  Ultra  Vires*  2d  Am,  Eil  p.  634^ 
note;  Fkid  on  Corporations,  §  43*>; 
Blark  r  DeL.  etc,  Canal  Co*,  9  C*  E. 
(Trecnc  (N.  J*K  ^55* 

6.  A  clause  in  the  charter  providing 
that  the  company  may  be  consolidated 
enters  into  the  fundamental  contract  be- 
tween the  stockholders,  and  in  such  ca^^r 
crmsolidatioii  can  be  ejected  by  the 
majority.  Sparrow  r^  Evans ville.  etc., 
R.*  7  Ind-  369-  See  also  Hanna  -►;  Cin- 
cinnati, etc.,  R*,  20  Ind*  30:  Nugent  r 
Supervisors,  19  Wall.  {U*  S*)35:  Cork  tV 
Youghal  R  T',  Patterson.  37  Eng.  L*  *^i 
Eq.  3gS:  Bis^h  f\  Johnson.  2i  Ind.  29Q, 
Atchison,  etc.,  R*  r*,  Phdiips  Co*,  2? 
Kans,  36j:  Sprague  r*  Railroads  ig  Hi 
174* 


ConiolidiiUoii^ 


COf^POf^ATHJXS. 


Diiiontisf  StoeUsoUfTi. 


amend,  filter,  i*r  repeal  the  original  charter  dQc>^  not  warrant  a  sub- 
sequent gmiit  of  authority  to  consolidate  in  Hoch  manner  a**  !u 
work  a  radical  change  in  the  scope  of  the  undcrlakirig  against  the 
will  of  a  minority/' 

6,  Eights  and  Remedies  of  Disaeiiting  StockhaMert, — The  dissenting 
stockholder  may  enjoin  an  unauthorized  consolidation/*  or  exact 
compensation  for  his  interest  in  the  con.soHdating  company .^  and 
is  relieved  from  liabiHty  on  his  original  subscription/* 


1.  MayoFt  «tc.,  Knoitviltc  t\  Knox* 
Ville.  etc.,  R.,  32  Fed.  Rc|>*  75^5  Cross  t; 
PfMchbfjitum  R.,  tp  Pa.  St.  392.  ^' The 
oora^jon  of  rcs^rvln^  sutli  fwiivprs  cjthci 
ill  the  eonstkuiion  or  charters  I hemselvtes 
l^rew  out  of  iht  decision  of  the  suprcfnc 
rourt  thfti  charters  were  coniracts  which 
the  Suites  coutd  not  impair.  Hence  the 
practice  cjf  reserving  the  powers  of 
itifie»iding  or  repealing  the  charters.  Bui 
the  powef  was  never  reserved  upon  any 
itie,!  thai  the  lejfislatiire  woijlcl  aUer  a 
contract  between  a  corporation  and  its 
MockhoLders.  Undoubtedly  the  legisla- 
ture tfiight»  under  the  power,  impose  new 
duties  and  new  restraints  on  corporations 
«ji  ihe  prosecutiofi  of  the  enterprises  al- 
ready undertaken.  And  provision!;  of 
Uiis  nature  woutd  be  btndinff  whether 
ii&seiited  to  or  not.  All  it  can  df*  ts  lo 
i*rAm  it  the  power,  and  then  it  i?>  fnr  the 
corporation  to  accept  it  or  not«  as  it 
pleases.  So  that  in  all  cases  where  char 
utTfi;  are  changed  the  rii^ht  to  bind  the 
Mock  holders  who  do  not  assent  seems  to 
ine  to  derive  no  additiotiai  support  from 
tiie  fat^t  that  the  power  of  amending  the 
charter  has  been  reserved,  but  to  depend 
cssentiaUy  on  the  question  whether  the 
chanj^e  ts  of  such  a  character  that  it  may 
be  deemed  so  far  in  furth*france  of  the 
oriffinal  undertaking  as  to  be  fairly  with- 
in the  power  of  the  corporation  to  hind 
Its  tndividuiil  members  by  its  corporate 
(isscnt/*  Paine*  1  .  in  Kenosha  R,j  etc., 
IK  Marsh,  17  Wis'  13. 

The  amendments  contemplattd  are  not 
such  as  would  in  eflfect  create  a  new 
company  for  a  different  purpose,  Booe 
7*.  I  unction  R*^  10  Ind,  93;  Durfee  r, 
Old'  Coiony,   etc,   R..   s   Allrn  (Mass.), 

For  construcijon  of  the  reservation  by 
the  legislature  i^f  the  ri^ht  ''  to  amend, 
alter,  and  repeal/'  see  Schenectady*  Plc, 
Co*  IK  Thatcher,  1  Kernun  (N,  Y.).  102; 
Kiiffalo*  etc*.  R*  v.  Dudley.  14  N*  V*  336; 
CreASc  V.  Babcock.  23  Pick.  (Mass,)  334: 
Oim*  -K  Essex,  etc..  Co^,  13 Gray  (Ma^s  (, 
219:  Aliy.-Gen*  -'.  Rait niad  Cos.,  3^  Wis. 
43<j:    N  on  hern    R,    v.   MitJer,    to   Rarb. 


(N.  V.)  260;  Miller  iK  N*  Y«  etc..  R-.  ti 
Barb.  (N,Y,>si3^  Mayor,  etc.,  Wc^rtestcr 
r%  Rfiilroad,  twi  Mass,  103,  Parkier  t- 
Raitroad,  io<^>  Mass.  §06:  Al^cn  v  Mt- 
Keen,  I  Sumn.  (C.  C  )  3 10;  Bish  r,  John 
son*  2t  tnd*  "2^)1  W^hite  tK  Raitroad,  14 
Barb,  ^M.  Y*)  559;  Radroad  fh  Holland,  ac> 
Weekly  Notes  Cases  (Pft,i,  428. 

3  Stevens  z\  Rutland,  etc.,  R.,  27  Vl 
^45,  and  rases  cited  Mourv  r.  (nd.  ^ 
Chi.  R.*  4  Biss.  iC.  C.)  ^^5;  Mayor,  etc., 
Rqchesier  r.  K.  &  O*  R**  33  Fed.  Rep, 
75S.  Cimtpirf  Tcrhuttc  v.  Kailioad^  3S 
N\  J,  Eq.  423. 

Ltteli«i.«*Hui  he  is  not  enttlled  to  «n  In- 
junction  where  by  his  laches ihe  rijErhtsof 
others  have  micrvcned*  Chapman  & 
Harkness  t-.  M.  R.  &  L  E.  R-  et  al.  U 
Ohio  St*  T30, 

3  International*  etc.,  R*  r^*  Bremond. 
53  Tex,  t>6:  Lanman  t\  Lebanon  V^l  R  . 
30  Pa.  Si.  42*  He  cannot  be  forced  (o 
lake  stock  of  the  new  company;  he  is  en- 
liileil  tti  money.  Taylor  r .  Earle,  S  Hun 
(^^  Y),  r.  Froihinjeham  t\  Bmrney,  d 
Hun  (M*  YJ,  306;  Trcadwell  i-,  Satis* 
bury*  73  Mas*.  31)3,  MtVickar  t-.  Rt>s!^ 
55  Barb.  (N,  V)  247.  Even  where  ihc 
majttrtty  have  I  he  statutory^  power  to 
dissolve,  I  hey  catrnot  use  it  lo  defeat 
the  minority  out  of  ihe  fair  value  of  the 
corporate  property.  Erwin  f.  Oregon 
R*,  etc.,  Co.,  27  Fed*  Rep,  635. 

4.  Clearwater  T'.  Meredith.  1  Wall 
(U.  S. )  40:  McCray  f*  Junction  R..  9  Ind. 
35tj;  flartford,  etc*,  R.  :-  Cre»swell.  ^ 
Hill  (N.  Y,).  3S3;  Fisher  r  Evansviile^ 
etc.,  R.,  7  Ind.  407;  Shelby ville.  ^ic , 
Turnpike  Co*  v.  Barnes*  42  Ind.  49$;  B^ 
tinois*  etc,  R.  r  Cook,  2q  III.  137,  But 
he  must  show  thai  he  dissented  within  a 
reasonable  time.  Railroad  7-.  ETIioti,  w 
Ohio  St*  57;  Martin  -,  Railroad*  S  Fla* 
370.  See  also  Bish  ff  ai,  f,  Johnson  // 
rt/,  21  Ind,  2^q,  New  Orleans,  etc*^  R,  r. 
Harris.  27  M»S!?,  517;  Trov  &  Rutland 
R,  r*  Kerr  17  Barb*  iN.  V  )  581* 

Bi4iOAl  Cll^&^. — To  relieve  (he  sub- 
scriber from  liability  in  his  subscription 
the  consolidation  must  work  a  radical 
change   from    the   orijfinal   plan.      Pj».  & 


cokroRjnoss. 


SUtoa  of  New  Cwmpany. 


t  Conaolidated  Company.  ~ui)  Righis^  Priviieges,  Fmncfmrs 
^.^Where  tv/o  or  more  corporations  are  consolidatctl 
agreement  under  legislative  sanction i  the  new  corpora- 
ls entitled  to  the  rii^hts,  privileges,  property,  and  (ran- 
t  consolidating  companies  unless  expressly  restricted,' 
perty  of  each  is  lield  subject  to  the  same  privileges  and 
jnginaHy  attached  thereto.*^  When  the  effect  of  such 
n  is  to  dissolve  the  consolidating  companies*  thereby 
ig  them  from  the  performance  of  the  duties  accom- 
f  exemption  provided  by  their  charters,  they  will  be 
J  have  abandoned  such  exemption,^  Where  the  old 
ire  dissolved,  the  law  in  force  at  the  time  of  consolida- 
5  and  coiUrois  in  determining  the  corporate  rights  ami 
»f    the  new  company,*    and  the  liability  of  its  stock- 

itits  and  Butns.—The  consolidated  company  assumes 


1.  I'.  Webb,  fj  Ohio  St,  136; 

^11.  etc.,    Rl,    13    III.  504; 

Rtv-  R,,  19  UK  174^  Pifcc. 

22   Mfi.  300;   Railroad ^^ 

jB^ndi,— A  substrib<;r  to 
conipAiiy  is  released  from 
subscription  l>y  &  con^al- 
tbt;  scope  of  I  he  o  rip  rial 
New  Irmey  R  t*  Strait, 
;  Illinois,  etc.,  R.  f.  Coak, 

I,  R,  r  Mai-yUnd,  lO  How. 

fiijct^'nt  ^''    Supervisors.   It) 

24q:  GreetY    Co,    r.  Con- 

S.    104  :    TomnftBftti     r> 

lit    (U    S.I  4^kj:   Ratlroaci 

V.   S,    4*>9;    Robertson 

r>f  Rofkfortl.  121  1!L   451; 

^alcc  Eric,  etc.,  R  ,  3t  liid. 

'-    -  .::tii  of  the  consoliriated 

■  jfnise    and    settle   a 

_   .A   ihe  onginal  coiti- 

iam  an  action  to  enforce  a 

nnrh  r\  City  of  Charlesttjn, 

-ner  t\  B.  &  A.  R.  t 

Rome,  etc.,  R.  t\  Oii- 

Hi  iiun  {H.  Y.J,  445:  Hub- 

!l,  M  Ind.  frfii:  Miller  ^/*f/. 

'  '  iffw.  (Tenn.)  515.    In 

.\rk.67g.  the  original 

■  wered  by   its  charter 

t stock  with  any  other  rail- 

rurislitution  was  afterwards 

Slate,  prohibiting  the  gen- 

froiTi  g:mnimg  special  priv- 

ntlies.  The  company  sybse- 

idated  with  another,   /i^/ti^ 

rompany  succeeded  to   the 

lunity  granted  the  officers 

ot   the    old    company   by 


its    charter     from    working     011    public 
TQads, 

Ei^lita,  FrivaefM,  and  P«party.— The 
act  iiutburij£ini4  tonsoiid^lUit)  LisaalEy  pf**- 
vidc^  that  the  new  coin  pan  y  *»hall  fjft^sess 
iheriKbts.  privileges,  and  property  rvf  Ovc 
consoliiiattn^  cninp4nies.  Set  Hrmstnii 
&  Tex.  Cen.  R.  r.  Sbidey,  54  Tex.  125, 
Under  such  i^rani  trasses  ibe  franchise  t<* 
lake  land  to  buiUl  the  rourL-^Railroa^t  t: 
Biake,  g  Rich.  233,— and  to  itiortKiuje  the 
road.  —  Mead  i*  Railroad.  45  Conn.  (QQ. 
— and  to  charge  a  fixed  riitt  b»r  tr;in?% 
ponaiiont— Frshcr  :\  R^ilrnaii^  4^1  N,  V 
644,     See /ii/ni*  par,  12.  Tax  Alio. v. 

Right  to  mHitiii/>t3/  iuhs€rf/*f*<f**f  to  ihr 
capiul  slock  is  »  privttege  which  passe? 
to  the  cnnsolidaied  company.  Caiiniy  oi 
Scotland  v..  Tbumas,  94  U.  S.  6^2.  di^- 
tinguishinu  Harshman  v.  Bates  Co,,  fj3 
U-  S.  569;  County  of  Henry  t\  Kicohty. 
95  U.  S,  6ig;  Thonipsf^fi  %\  Abboii  ^i  ai„ 
6f  Mo.  177*  But  see  Slate  -'.  Giironelle. 
67  Mo.  445;  Slate  tK  DaJUs»  74  Mo,  32fi, 
When  the  county  subscribes  to  the  stock 
of  the  consolidated  company  and  issues 
bonds  in  payment  therefor,  it  is  estopped 
in  iin  action  on  the  bond  from  showing 
that  the  corporation  so  fornied  is  not  a 
corporation  df  jnr/,  Lewis  t'.  City  of 
Clarendon.  6  Rep.  609*  t>w/«rr  Bank 
V,  Charlotte,  85  N,  Car.  433. 

2.  Delaware  Tax  Cases,  22  WaU,  itMi , 
P.,  W.  &  B.  R.  V.  Maryland,  lo  How. 
(U.  S.)376;  Central  R.  t\  Georgia.  cj3  U. 
St  665  J  State  V,  Commrs.  of  R.  R.  Taxa 
itnn,  3  N.  J.  L.  24O;  Chesapeake  $i  Obit* 
R.  ?'.  Virginia.  94  U.  S.  yiS, 

3.  Railroad  v.  Maiue*  96  U.  S.  499. 

4.  Shields  ?*.  Ohio,  9s  U.  S.  319* 
6.  Tibbals  v.  Libby.  87  111.  143, 
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the  liabilities  of  the  former  companies  on  their  contracts^'  as  wel 
as  for  torts  \^  but  creditors  cannot  be  compelled  to  accept  in  tlu 
tirst  instance  the  general  liability  of  the  new  company  in  substi 
tut  ion  of  the  old,^  though  not  entitled  to  have  the  assets  dis 
tributed  as  in  case  of  a  simple  dissolution/*  The  duties  of  the  olt 
companies  attach  to  the  new  company  in  respect  to  each  as  befor 
consolidation.^ 


1.  Columbus  R.  v.  Powell,  4^^  Ind>  40; 
Cliicago.  eic.»  R.  t\  Moffiu,  75  HL  524; 
Miss.  R.  V.  Chicago,  etc,  R,,  5^  Miss, 
34£);  SappsngLon  et  nL  v,  Liute  Rork  R,» 
J7  Ark.  23;  Hoard m an  t/ ji/h  v.  Lake  Shore 
R.,  84  N.  Y.  157;  Montgomery,  etc.,  R 
r.  Boring,  51  Ga*  53s;  Railroad  iv  Fryer, 
=16  Tex.  600;  Eaton,  etc..  R.  v.  Hunt,  20 
Iijd,  463:  Ml  Pleasant  :■,  Btckwith,  ttX) 
U.  S.  514.  In  Railroad  r\  Jone?«,  29  Znd. 
463,  the  coorL  says:  ''Hy  the  consoli- 
dation botK  the -old  companies  ceased  to 
r^tist  separately.  The  Lw<>  corporations 
bipcame  merged  in  one*  We  cannot 
imaijine  how  the  Indianapolis  &  Cincin- 
tiati  R,  could  afienvards  be  sued.  Upon 
whom  Wijuld  process  be  served  ?  St  ceased 
to  have  any  officers  or  atjenis.  \x  ceased 
to  be  a  separate  ksral  entity.  Instead 
of  Lwo.ihere  was  now  btilone  corporation, 
made  up  of  the  niin^jled  elements  of  the 
two  pre-existing  companies,  so  combined 
and  merged  that  neither  could  be  sepa* 
nnely  identified  or  brought  into  court. 
But  what  are  the  rights  of  creditors  and 
persons  upon  whom  torts  have  been  com- 
mitted by  the  vanished  corporation? 
Mu<il  lawful  claims  be  lost  ?  That  result 
cannot  follow.  Giving  it  the  best  consider- 
ation of  which  we  are  capable  under  the 
circumstances,  we  have  reached  the  con- 
ckislon  that  for  the  purpose  nf  assuming 
the  llabiliue^  of  the  constituent  curpora- 
tinns  the  consolidated  company  should 
lie  deemed  to  be  merely  the  same  as  each 
(if  its  constituents,  their  existence  con- 
tinued in  it  under  the  tiew  form  and  n^jme. 
their  liabiliites  still  existing  as  before  and 
capable  of  enforcement  against  the  new 
company  in  the  same  way  as  if  no  change 
had  occurred  in  its  organisation  ux 
name." 

Limitation  of  Liabilitj.  —  It  has  been 
held  in  many  ca>t:s  that  the  liability  ts 
limited  to  the  assets  of  the  debtor  com  pan  y 
joining  in  the  consolidation,  unless  ex- 
pressly assumed  by  the  consolidating 
rnmpanyor  imposed  by  t*:^ consolidating 
statute.  Shaw  i\  Railroad,  16  Gray 
(Mass  1,  407;  Prouiy  -'.  Railroad,  52  N. 
Y.  3^13;  Railroad  :-,  Skid  more,  69  III. 
^UU\  Railroad  7'.  Harkin,  40  tia.  709; 
Tyson  v^  Railroad,  13  Am.  &  Eng^  R.  R^ 


Cas.  134.  See  ^lorawetz  Private  Coi 
porations  ud  Ed),  sj  942. 

Bt»iLa  Fidi  Fttrcliuert. — The  liabilh 
does  not  attach  to  a  h^nn  fdc  purchase 
of  the  franchises  of  a  corporation  b 
another  for  a  valuable  consideratiot 
Powell  r.  Nor.  Miss.  R.,  42  Mo.  163. 

Edorgaiui&tioii. — Nor  does  it  attach  ! 
a  reorganization  by  the  purchaser  on 
foreclosure.  Houston  &:  Tex.  Cen.  R.  ; 
Shirley,  ^4  Tex*  ll%\  Smith  ^*.  Chlcagi 
etc.,  k./iB  Wis.  t. 

SoTTiT^l  of  Old  CompaniBf, — The  coi 
soliduiing  companies  are  sometitnes  coi 
tinued  in  existence  for  the  purpose  ( 
adjustinj?  their  liabilities,  and  provisioi 
as  to  the  method  of  enforcing  it  ai 
usually  inserted  in  the  consolidatin 
statutes.  See  Bruflfett  w  Railroad,  \ 
III.  35 j;  Selma,  etc.,  R.  t.  Harbin,  40 G^ 
706;  \V hippie  7/.  Railroad,  sS  Kan.  47 
But  the  new  company  may  be  sued  no 
withstanding,  VVarren  :,  Railroad,  : 
Ala.  592. 

2.  Coggin  T'.  Central  R.,  etc.,  62  G; 

3.  Railrt>adf.Moffitt,  75111.024.  *"Tl 
question/' says  the  court.  ''  is  nol  wheth 
the  statute  compels  the  creditor  la  acce 
the  defendant  corporation  as  a  new  debt< 
against  his  ivill.  but  whether  it  empowe 
the  creditor  or  person  injured  to  res(i 
if  he  chooses  in  the  first  instance  to  ti 
corporation  which  by  the  terms  of  t1 
statute  is  made  liable  to  him."  Sec  al 
Xew  Bedford  R  -.  Old  Colony  R.,  1 
Ma^s.  3r)7:  Warren  v.  Railroad,  49  A! 
5^2;  Hruffett  tt.  Railroad,  25  IlL  35 
Smith  %\  Chesapeake  &  Ohio  Canal  C( 
14  Peters  {U.  S.),  4^1, 

4.  Wabash  R,  t.  Ham,  114  U.  S.  5S 
Nor  have  they  any  lien  in  any  sp^ci 
property  of  the  consolidated  compai 
while  it  continues  its  busine^^s, 

A.  Gould  T  Langdon  et  t\L^  43  Pa.  ! 
365:  Peoria,  etc.,  R.  r.  Mining  Co.,  6S  1 
4S0;  Railrorid  r.  Smith.  75  HI.  497:  P»J 
man,  etc,  Co.  7.  Mo.  Pac.  R.,  ii^  U. 

BettrietiOD  u  to  BfttM,-^ Where  a  r^ 
road    Crf    one   company  is    purchased 
another  in  pursuarce  of  statutory  auEb( 
ity,  in  the  absence  of  statutory  provisi 
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InterstAttt  CftiisolidBtbii. 


— The  lieri  of  a  mortgage  on  the  property  of  a  railroad 
emains  uiiafTectcJ  by  cotisolidatiun.'  and  covers  all  ac- 
>f  the  cuiisoli dated  company  which  issue  Jrotn  and  be* 
of  the  estate  to  which  the  mortgage  applied/^  Mort- 
le  consolidated  company  have  priority  over  unsecured 
r  the  ori|^tna!  companies,^ 

;att  Consolidation, — Several  States  may  co  operate  iji 
[  the  consolidation  of  corporations  chartered  by  each 
f,^  The  consolidated  company  in  such  case  is  viewed 
tc  as  a  distinct  corporation/'^  with  all  the  privileges  and 
by  the  laws  of  that  State  conferred  on  the  old  com- 
fie  State  may  make  a  corporation  of  another  State  as 
lixcd  and  conducted  a  corporation  of  its  own  as  to  any 
ithin  its  territorial  jurisdiction ;'  or  it  may  authorize  a 


ry  I  he  road  passes  to  Uic 
{ect  to  iht  same  rest  fictions 
5  iis  K*  ftttes  c:hargi7iibte  foi* 
1  as  an  ached  tt>  it  in  liic 
rfidor     Campbell  t\  Rail 

far  8al«  —The  consoUdateU 

fft^ciCii  with  liotice  of  any 

»r  Kflle  efTecled   by  the  old 

line  r\  Union  Pac,  R,. 

,. .  r.  / p , f / iiamagejt ,  sc e  N o ft h - 
Hotiand.  m  Weekly  Moies 

tc  R.  7'.  Hunt  ^/  <»/-»  2tj 
s,  VaL  R.  Cl*.  r.  Chicago, 
tss.  S4fi;  Railroad  r%  TruFi 
U  The  Key  Ctiy,  14  Wiifl. 

/rt/,  7\  Jerrard,  7a  Mo.  62: 
jorgiii,  i>2  U.  S.  ti^s. 
R,  t\  Ham,  I14  U.  S-  587, 
it.  Louts,  etc.,  R,,  24  Fed. 

V  Atlantat  etc.>  R,.  2  Woods 

ihoad  i\MiiryUnd.  to  How, 

f^  Brain  Cfd,  2S  Conn,   289, 

"r,,  R  ,ij4  U.S.  164:  /tf 

i<K  Mdler  f\  Dovvs,  tjj 

;  laon   i\    Railroad.   44 

linMon  i*.  Branrh,  15  Wall. 

Lte  :^  Radroad,  96  V.  S.  4t>9; 

bcr,  (*t>  III  443:  Mead  f/ttl 

Conn,  log.   Such  leKl^laiioti 

.  the  provisions  of  the 

II,  art.  I,  ^  8,  sub,  5* 

1'^-  power  I  (J  regiibtf 

ice  of  lepislaiiiin 

in  r.  Railroad,  S4 

I*,  Trwsi  Ci>.,  4Q  III.  *^3r; 
[»eelcT,  I  Black  (U.  S.)  297; 
Adams  County,  9S  n I   eji5; 


Karnum  y.  Canal  Co,*  J  Sliihik  (Ma?is  )47, 
Burgher  1',  Co.,  20  Am.  &  Eng,  R.R»  Cas?, 
608;  Allegheny  Ci*.  t'.  Railr(>ad,  ^i  Pa,  Si. 
saS;  Delaware  Ti*x  CHSt,  18  Wall  {l\  Si 
206 »  Suiei7ti7.  I'.  Mei^,  32  N,  J  L.  19U, 
Graham  i%  Railroad.  14  f'ed.  Rep.  757. 
MaryEand  v.  Radroad,  iS  Md.  195:  Rail* 
foad  z%  Railroad,  6  Biss,  ,(C.  C\)  arij. 
SpragiiL*  t\  Railroad,  5  R,  1,  S33+  And 
is  a  citiecn  withfn  ihe  purview  of  Us 
legislative  enacituents.  Sagp  i>.  Radroad* 
70  NY,  3  20. 

6.  Cooper  .'/  a/  r.  Curbin  ^^f  al,  105 
III,  224. 

T.  B  ^Q.  R.  r  Gallahuc^s  Admn.,  t7 
Grau,  (Va,)  65s;  Goshorn  f-  Supervisors., 
I  W,Va.  308;  McGregor  7',  Eric  Co.,  35  K, 
J-  L,  n8.  Railroad  r  Vanct-.  g6  U,  S, 
450  :  Common  wedih.  etc..  t\  Rail  road, 
58  I*ii.  St,  26, 

Domioile. — In  such  ease  it  has  a  legal 
domicile  in  both  States,  and  may  Iran  sat  t 
its  corporate  bu?;mess  and  hold  ris  meet- 
ings in  fiiher,  Graham  ^t  al  ^^  RaUroad. 
iiS  U,  S.  t6i;  Bridge  Co,  z\  Mager,  31 
Ohio  St,  31S,  ■  *  The  only  possible  status/ ' 
>ays  the  court  in  ihe  latter  case»  '*ot  a 
company  acting  under  a  charter  from  two 
Slates,  i^  that  ii  is  an  assiociation  tncor- 
poriiU'd  in  and  by  each  of  the  States,  and 
when  acting  as  a  corporation  in  e^he^^  it 
acts  under  Ihe  authority  of  the  charier  id 
ihe  State  In  which  it  is  then  acting,  and 
that  only,  the  legislature  i>f  the  oiher 
State  having  no  operation  bev'tind  the  ter- 
ritorial Umit,'*  See  also  Peik  7.  Ratlioad, 
(14  LT,  S.  164;  Railroad  7\  Rothsihild.  26 
Am.  .S:  F!ng.  R.  R,  Cas.  5tj. 

Control  — lis  charter  may  be  amended 
in  one  atato  so  as  to  control  its  action  «nd 
properly  there,  though  the  amendment 
may  he  contrary  to  some  siiatulory  or 
eonsuiucional  poivision  of  the  other  Siaic. 
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foreign  corporaiion  to  operate  within  its  limit  without  creating  a 
new  corporation.'^ 

10.  Practice. — ^The  consolidated  company  may  be  sued  directly 
upon  a  cause  of  action  exi.^ting  again?;!  one  of  the  consolidatiiig 
companies/^  but  the  declaration  should  show  against  which  com- 
pany it  arose,  and  aver  such  facts  as  will  subject  the  newcompiioy 
to  the  suit-^  The  consolidated  company  has  been  held  to  be  the 
proper  party  defendant  in  the  foreclosure  of  a  mortgage  given  by 
one  of  the  consoJidating  companies.*  Pending  suits  against  one 
of  the  consolidating  roads  are  not  abated  by  consolidation,^ 
Choses  in  action  held  by  the  old  company  may  be  enforced  by 
the  new  company***  A  corporation  consolidated  under  the  laws 
of  two  States  is  none  the  less  a  domestic  corporation  in  each  State, 
and  as  such  cannot  be  proceeded  against  by  attachment  under  laws 
applicable  to  foreign  attachment*^ 

H*  Jurisdiction. — in)  FttiiTiil  Courts.— Th^  jurisdictional  effect 
of  the  existence  of  a  corporation  consolidated  by  the  law  of  two 
or  more  States  as  regards  the  Federal  court,  is  the  same  as  that  of 
a  copartnership  of  individual  citizens  residing  in  different  States.** 


Coviiij(ion  V.  Bridge  Co,,  ir>  Bush  (Ky.)* 
tH).  U  may  be  di^i^olved  and  vvaunct  tip 
in  one  Sraic  wjtbcmi  ii5  franchise  in  the 
oiher  being  affected.  Hart  t'.  (Lailraad, 
4y  Conn,  524, 

Interpretation— A  joint  act  ot  mcorpo^ 
ration  i&  not  onJy  a  contract  wiili  the  com- 
|iaiiy,  bat  a  compact  between  the  States 
ihaL  are  parlies  1Q  H,  and  a<^  such  t!S  not 
sybjeci  10  interpret  all  on  by  the  3  oral  us- 
af^es  of  eilKer.  BroLkeu  i^  Railroi^d*  '2 
Harris  rPft.)^  244;  Cleveland,  etc..  R*  :■* 
!Sf>eer  56  Pa,  535,  It  wilt  be  hbcrally 
ciinstrued  for  the  henefil  of  the  citizens 
nf  both  Stai(?s.  Cnv'in^tofi  r.  Bridge  Co  » 
10  Bush  (Ky  ).  6rj;  Union  Br,  R,  ?\  East 
Tenn.  R,,  14  Ga.  337. 

1.  a  k  O.  R,  7'.  Harris,  m  Wall. 
(U,  S.J  fig^  distinguishing  Railr^Jad  t\ 
WheeJer.  1  Black  iU.  S.)>  2^)7;  Riiilroad 
1'.  Whittcn,  13  Wall.  {V,  S.)  370;  Han  -', 
Railrokid,  40  Conn.  §24  ;  Pomerov  ?» 
Railroad,  4  Blatch.  (C,  C>  120;  Railroad 
7\  Railroad.  6  Bhs.  (C.  OaiQ;  Bank  ^', 
R.  Co,,  27  M  J.  L.  206.  See  Ohio  7'. 
Sherman,  J2  Ohio  St*  413-  By  exercisinK 
this  authority  the  corporation  does  not 
brcotnc  a  citizen  of  the  Stale.  Pa.  R.  // 
»f/,  t*.  St.  Louis,  eic,  R.,  tiH  U.  S.  2ijo; 
Goodlei  tK  L.  &  N,  R»  122  U.  S-  3f)t, 
C&m/Kfrr  St.  Clair  r\  Cox,  106  U.  S.  350; 
/uK  pat  If  ShoUenburgher,  96  U.  S.  309, 
Railroad  v.  KouMt,  104  U.  S.  5;  Insur- 
ance Co.  E',  Woodworth,  iii  O.  S,  t^fe, 

S.  Colurnbii«%,  cic,|  R,  z**  Skid  more.  6r> 
111,  566;  Railroad  ?>.  Jones,  iq  Ind.  465. 
Railroad  v.  Moffitt,  75   111*  ^^24;  Univer- 


»Uy  &.  Baxter,  42  Vi.  Ktq:  Railioad  t. 
Smith,  73  Bl,  496;  BoardmAn  r.  Railroad. 
84  N.  V.  I S7.  See  Jones  on  Radrnad  ^* 
curitie*,  415. 

3,  MHrquette.  etc  ,  Co,  r.  Uinglon,  33 
Mich*  251. 

4.  Eaton,  clc,  R.  f.  Hunt,  30  '-  <    *'- 

6.  Halt.  &  Susq,  R.  r  Mti^ 
Hranls  Cases  tPa  ),  34S;  K. 
Evans,  d  Hei&k.  (l>iif*.)  607;  Swart wout 
r\  R.,  24  Mich.  389.  Bui  the  new  mm- 
pany  rnust  be  formally  joified  st&  jmtiv 
dcfcndatit  beftjfe  judgfneni.  Railrostd  ., 
MaThin.  40  Ga.  70(1 

Offieerv  and  Dinctoai.  — The  otflcencand 
directors  of  the  consolidated  comptiitv 
arc  not  proper  parties  in  an  actum  lorn 
force  the  liabilily  of  one  **f  the  orrgmaJ 
companies.  Chase  f,  Vanderbili,  <i«  N. 
Y.  3^J7- 

$  University  :♦.  Baxcer^  42  Vl,  ci*», 
Railrokd  :^  Powell,  40  Ind.  37;  C«4Ir^'. 
I'.  Ish,  22  Cal.  641:  Miller  t\  Liincaster« 
5  Coldw,  515,  Sec  Hubbard  ei  *t/,  p. 
Cbapi^^L  14  tnd.  6ot. 

7.  Spraj^ue  a^n  Rajlrgad,  5  R.  L  253* 

t.   Railroad  ?'.  ilams,  la  VV;*ff   fV.  ^  \ 
32  ,  Railroad  tk  Wheeler.  1   Bl.i. 
286;  Co.  of   AUenhetiv   f .    R  1 
Pa,   Su  331,    But  see   Railroaii    .     \^eiit 
ten.     13    Wall    ilL    S.)   270.    MiiHrr  r, 
Dows.  94  U.  S.  444.       In  S*.  Lfiui'*.  »» 
R.  V.  I    &  St.  l.c,uis  k.,  t)  Biss.  H." 
T44  11S7Q).  Judge  DmmmonrJ,    a^t*- 
vitnvinif  the  rase^,  sjiy*:  "  Now  thr  s      - 
i>\  the  lrH%'  upon  this  frubieci,  a*  ilt<     i'  \ 
by  the  supreme  court  *d  the  Uoitfsd  i>tjitc»» 
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lonal  right  of  a  citiEen  uf  one  Slate  to  sue  a  corpo- 
[her  State  Jn  the  Federal  court  of  that  other  State, 
cd  by  a  consolidation  or  joint  incorporation  by  virtue 
rorporation  is  a  citizen  of  the  plaintiff\%  State  as  well.' 
ral  court  of  the  plaintifT*s  State  cannot  a*5sumc  juris- 
jtson  of  the  f:ict  that  the  defendant  corponition  is 
zcn  of  another  State/^  Wliere  a  corporation  of  one 
ed  by  a  transfer  of  its  franchise  and  property  into  a 
f  another  State,  the  latter  becomes  the  consolidated 
:  its  citizenship  is  to  be  considered  in  determining  the 
f  the  Federal  court. ^  The  jurisdiction  of  the  Fed- 
y  be  exercised  over  the  entire  line  of  the  consolidated 
ether  within  or  without  the  State."* 
y//r/i,— Two  railroad  corporations  chartered  tinder  the 
ent  States,  and  afterward  consolidated  tinder  the  laws 
separate  in  so  far  that  each  State  is  left  the  control 
ter  it  grants,  and  identical  in  so  far  that  the  corpora- 
present  each  other  in  suits  by  or  against  either  of 
iOftgage  made  by  a  corporation  created  by  different 
►perty  situated  in  both  is  treated  as  one  mortgage.** 
foreclosure  is  valid  though  part  of  the  premises  cov- 
in a  sister  State;  and  though  the  judgment  cannot  b^* 
to  such  property^  yet  where  the  trustee  under  the 
ides  in  the  jurisdiction*  the  court  may  require  him  I  > 
tveyance  of  the  same  to  the  purchaser  in  order  that 
rurity  may  be  made  eflecttve*^ 


&\  rbiU  the  fact  that  there 
intaiJtms  crciiietl  by  dtf- 
lick  hav^  b^tn  ironsolt- 
iMWf;  of  thuse  St<it^s>  ^iid 
rratcil  by  virtue  of  that 
one  entire  line  of  ri>ad| 
ihe  rurpu ration  Uom  he- 
of  these  St u ECS  iAS  n  cor* 
by  I  he  ]aws  ot  kUm  State, 
ntiflf  tsa  citiifcii  of  a  State 
jf  the  State  which  creates 

The  un\y  law  that  t>p- 
the  law  nf  it*i  own  StMe. 
:i.n  is  n  defendant,  thai  h 
d  bv  th*?  court  in  the  two 

Now  if  that  is  so  as  to 
why  t^  I  here  any  iliffer* 
pJamiiO!  as  a  crirporation 

/,  R  &  O  R.,  i6  How. 
f  of  Wheelinij  r\  Mayor, 
(C.  C.},  90:  Rail  mad  z/. 

whether  the  act  oT  the  leef- 
i  new  cm  ptjrattMfl  or  only 
>here  f>f  ciper-tiion*  of  a 
V  cxlslini*  iiTirlf*r  ihe  laws 
:,  is  of  imp'^iUiice  in  tlils 


connection.  Railroad  v.  Harris,  it  VViil) 
(U,  S.)  8a:  Railroad  v.  Railroad,  ic  Feti. 
Rep.  4g7;  Caltahan  r\  RaiTrosid,  11  Fetl* 
Rep.  fjt:  Detinisioun  v,  Railrtittd,  t  Hilt. 

2.  Burgher  i\  Grar^d  Rapids,  etc..  R., 
toAm,  &  E*ig  R.  R  Cts  foj;  Uphofiff-', 
Chicago,  eic,  R..  5  Fed,  Rep  ^45;  Hc- 
ncn  r,  II  &  O.  R  ,  17  W-  Va.  B&i .  II  & 
O.  R,  V.  P..  W.  &  H   R,.  17  W  Va.  6ia, 

S.  AnieUipe,  elc,  Co.  z\  Railroad,  4 
McCrary  (C  C\  46  ;  Railroad  v.  Rail- 
road. 10  Fed,  Rep,  497, 

4.  Witmer  7^  Ailairta  &  Rich,  Air  Lme, 
2  Woods  (C.  CJ.  4i*i*  El 'is  p.  Brrsum  etc, 
R  lor  Mass.  1:  BUckburn  r^  Railroad,  x 
Flipp.  (C.  C  \  525,  As  lo  method  of  ^-ale, 
see  Gihen  v  Wa^htnjiinii  Cuy,  eic,  Co., 
I  Am.  &  Efi^.  R.  R*  CiLs.  473'. 

5.  Kashua.  etc  .  R,  rv  Boston,  etc,  R.« 
16  Am  it  Enu  R  R  Ca-^,  488:  Hon*  v.  Bos- 
ton &  M.  R  ,12  Am,  &  Eoi:  R  R  Cas.  2S7. 
See  Maryland   :<,   Railroad  Co.,   iS  Md. 

0,  Wood  V.  Goodwin,  4^  Me.  260, 

7,  Unron   rmst  Co.  ?*   Roche!5(rr.  eii,, 

R  ,24Am   kEn^  R.  R  Cas,  61 ;  Midter  i-. 

Uiiws,  t}4  U.  S.  450.     Onftpiite    rittsijurg 
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12,  Taxation.— Exemption  from  taxation  is  a  personal  pnvilegc»  ] 
cind  will  not  pass  to  the  purchasers  of  a  railroad  at  a  forccbs. 
ure  sale,*  nor  upon  a  consolidation  which  amounts  to  the  creation 
of  a  new  corporation  de  facfo.'^     But  tax  exemption  may  be  in- 1 
f erred  from  the  terms  of  a  general  act  granting  the  consohdalcd  I 
iTompany  '*  the  rights^  powers,  and  privileges  of  the  old  companies/*^  j 
The  question  is  one  of  legislative  intent.*     Where  a  railroad  is | 
chartered  by  several  States,  or  composed  by  consolidation  of  com^ 
panics  of  several  States,  its  taxable  property  nidky  be  estimated  by  ^ 
a?iccrtaining  the  proportion  which  the  fen^rtli  of  the  road  in  the 
State  bears  to  the  total  length  of  the  road*  or  by  ascertatning 
the  original  cost  of  the  property.^     See  Railroads, 

13.  Coiis0lidation  of  Parallel  and  Competm^  £ailroad« — In  many 
States  the  consolidation  of  parallel  and  competing  railroad  bjies 
H  prohibited  by  statutory  enactment.'* 

a.  AgtioesBtakb  AaAmsf  C0EPOiUTtoir&.<— L  Oeiieral  Bigbt  to  Stie 
— Every  corporation  being  recognized  by  law  as  a  collective  body, 
it  can,  as  a  consequence,  retain  the  ,ser vices  of  counsel,**  and  sue 
and  be  sued,®  both  at  law  and  in  equity,*^  whenever  the  corporate 
property  or  rights  arc  involv^ed,  exactly  as  an  individual  might  J 


R.  f,  Rothschild, 24  Am.  &  Eng  ft*  RXas, 

5i»,  See  Hanfl  v.  Savannsih.  eic  ,  R.,  12 
S,  Car,  314;  Mc  El  rath  t-.  Railroad,  55  Pi. 
St.  189;  Mead  I'.  N.Y.J  etc.,  R.,  45€onn, 

1.  Trask   tf.  Maguife,  iB  Wall  (U,  S  ) 

it^r  :  Morgan  jk  Louisiana,  93  U.  S*  217; 
Kuilroaa  v.  Omniy  of  Ilamblcti,  102 
U,  S.  373;  Rati  road  v.  Gaine*.  97  U.  S* 
U97:  Wiison  V.  GjLtnes.  103  U.  S,  417; 
Railrou^d  fK  Falms,  109  U.  S,  244;  Rail^ 
(■♦tail  T^  Commr^,,  n2  0.  S,  610, 

2.  AilariiH.  etc  R.  t^.  Stat€  of  Gi^orgia, 
fj3  Ga.  4S3;  St.  Louis  J  etc.,  R.  t*.  Bcrrv. 
naU.  S.  465. 

i.  Humphrey  if.  Pejigues.  16  WalL  fU. 
S.}  »44;  Atlanta.  c5c.,  R*  v.  A  Hen,  15  Ha, 
617;  Slate  v.  Railroad,  21  Minn,  315:  P., 
W,  &  B.  R.  tK  Maryland,  w  Hqw.  ^U,  S) 
376-  Tomlinson  v.  Branch,  15  Wall, 
(U.  S  )  460;  Branch  v.  City  of  CliarJes 
um.  91  US,  677:  Railroad  ;%  Georgia^ 
i|3  U.  S*  665;  Railroad  %\  Vlrgmia/ 94 
U.  S  71%, 

4,  Tcftflcsset  V.  WhUworth,  117  US, 
1 29* 

fi,  Erie  Co,  v.  Perma,.  21  Wall,  (U.  S) 
4n^l  Ohio,  etc,,  R.  V,  Wchcr,  96  (II,  443! 
StJte  R.  Tax  Cases,  92  U.  S*  575 i  State 
Auditor  tf.  J»Kks«tn  Ci[y»  65  Ma.  142; 
Stile  fiitl,  t*,  Melz.  ^^  N.  J  L,  199:  RhiI* 
rnad  r/,  Common weulih.  3  Brcwsl.  (Pa  ) 
^74,  But  the  rrrrumstaiices  corjiml 
beJavirare  Tax  Cases.  j8  Wall.  {V .  S,> 
aoft  h^  to  inter ^ttttf  Fnti^^kt,  fee  State 
FrtiL-Hi     Tax,     [5   Wall    332.       See    also 


Slate  Tr«as.  v.  Atiditor-Geni*  13  Am.  & 
Enj?,  R,  R.  Cas,  296,  cinti  noie. 

6.  Canal  Co.  v.  District,  7  Am,  &  Eng< 
R.    R.   Cas.   325:    Rmjroad    v.  $>il>kO, 
Penria,  S42, 

7,  CaiarvfdffT  Const ityiion  f^f  t§76,  ait,! 
XV,, sec.  S"  General  StaiDtr-  553,^ 
p.   211,     G^ttr^ti :    C t>flsti  c  '  77- 
art    h%»  spc,  2»  par,  4.     /. --  i     Krviwj^ 
Code  (1SS4),  sec.  1297,   P   3^''     ///imns, 
ConMitu  ion    of    |S7»''     ■^^*     *-      ■^^-^     it 
Maty /a  ft*/.    Ecvbcd  i  xh., 
sec.  21 »  p,  359.     Mtf'.- ^_  ■  -                uiion 
of  1850.  art^  xix.,  A.^^t^c. '/    Htiwril  »S{ttl 
utes  (18S2L  §3343.  p*  854-     MmufSPi^: 
Revised  Statutes  US7S>,  §65.  p.  %k>%'.  ActJ 
of  Marth  3*  >*Sr,  P.  L  109      J/tJumri: 
Conslitutloa   of    1^75,   an      -       ^^^    17, 
jVr^}(}:thi,'  Consiitndofi  nl  xi 
ScC^  3'      d\'tn*  Ifittttpxhirif:   <_  ..   ..  :     La 
(T!57S).    Ch.    15S,    sees.    u.    13,    p»   577< 
AVfi'  K^?/*;  Lsiwf^  i]g69  chap*  m7   f  ^t 
Ri?%%  Si  at .  ( 7 1  h  EdJ  |i.  1 592,     A 
limi-  BdtUe*«.  Revisal  fii*7i»3V 
sec,   61,  p.   751.      i'rnnsYhMimA'  v.tmt\\ 
ttiu*»n  of  11^74,  an   %v\\,\  sec*  4*      7Vx«». 
CanstitMtJoo  of  1875,   art,  x,.  sei*?.  5, 
lV^£t  Vn^fftHi,'    CoTYStilution    11372,    itfl 

xi.,  sec    11,  requires  permi^^ion  of  ihi 

legislature;  Code*   id   Ed.  H 8871  ch.   54. 

^  53*  P    52*        Wfjfi>Hsii$:    Revtsed  Sut^ 

uifs  (iSxSi  §  ti^33.  p.  536 
t   Morawcu  (2t1  Efl.)  i^^4'iO-  ?SS 
9    Amst*  &  a    r   —    -  "^    -    v»-_, 

Corp.  (^d  Ed,)  i  137 

10.    MoTjtvvet/  I       ,       _  _  ;,  _.    _^   i-'j^. 
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circumstances.*  This  right  includes  those  of  com- 
ts/-*  fcfcrring  them  to  arbitrators,^  confessing  judg- 
thng  appeal   bond^s,   and   perfonuing  all  uther  acts 


li^bt  to  %n%,—Mri. — 

unuoubiecl   Uw  that  4 
miiJiUitin  nn  action  for 

tfi  Trenimi   Mui,  F, 

4  mat* 
..  C    J. 
|jf«fVHtlitt|$  li^eiiumciit  of 

kir  the  f>bjecttc»n, 

A     tQrf>c>raiion*s 

V,  soyniliic*a.  -ifid 

jy   *ii   lis   irHde  or 

;:  **!(,    i^ei*.    ihr 

(lion   and  \\\^\  of 

,  to  ii*  prospcfity; 

cutjjafy  lu^s,  and  even 

tion    of    sis    |>ec(iiinury 

'  MIS  repre- 

cf  milled 

.  , wm^   I  he 

isatiqurt,  J,,  in  Hope 
,  Beaumont,  lo  Hmg. 
ng  thai  unincorptjratifd 
ut:  for  a  libel),  it  was 
ion  ma»y  be  mamutncd 
I  agi^rcgaic  for  words 
oiisly  spoken  or  writiff* 
Lti  the  way  of  its  trade 
!  tri«  i>roperiy  and  con- 
>aoy,  or  of  t)ie  officer*^, 
ibefs  ol  ihe  i:omps*ny. 
lich  special  damatrc!  In 
ciirporaiioo;"  and  fur- 
>  on  the  company, 
as  (niiividuals,  so 
I  ould  h4vc  ii  ri^ht 
1  similar  decif<ion 
./'  in  Mel,  Saloon 
tm«,  4  y\.  ^  N.  &7,  and 
trtn  fobiiwecj  in  Hahne- 
<j.  r,  Becbe.  4S  III.  87; 
f  Bis.  r',  Thompson.  23 
353;  Kniekefbofkef  L* 
*,  42  Kotv.  Fr.  CN.  Y.) 
ne»  Ji  N.  Y.  Super.  Ci. 

I  libeb  anatn^t  rorpora- 
n  fi<  Tracy,  3  Mo.  App. 

■e.   C^n\, 

■  ., .,..,,     liiilmes 

Do..  ^7  Conn  27S;  New- 
.  R.  Co,,  Deadly  (LK  S. 

»— Rcpal  a«d  possess* »n 


actions.  1  Kyd.  1S5;  S.  P.  G.**.  Wfeeekr, 
3  Gall  (U.  S.  C.  C.)  xo%. 

for  use  and  occupauon.  SUiflford  r. 
Till,  4  liinK    S4, 

For  purchase -money  of  land  sold,  even 
though  tbt  t-orporation  may  have  bad  no 
auth^jnty  to  buy  ihe  land  *old  by  it. 
Run  I  and  R*  Co,  t\  Fmciur,  2£)  Vi,  93 

For  malicii«tj&  pr(i<i.eetJtion  of  3l  «!iviJ 
suit.  South  l^oyiilion  Bk.  r'.  Suffolk  Bk., 

27  Vl.  505. 

For  salvage.  The  Camfinche.  i  Wall. 
(U.  S.)44S;  The  RJackwaJl,  10  Wall.  (U. 
S,J  I. 

For  in  juries  lo  properly  In  its  po*se>- 
sion;  in  which  case  the  legal  capacity  ol 
such  corporation  to  hold  the  pruprrtv 
cannot  be  inquired  into.  Cole  Mtn,  Co 
T,  V\  kG.  H.  Water  Co..  1  3aw.  {V.  S. 
C.  C.)47^»^ 

As  pciiiioning  creditor,  for  a.  com  ml;*- 
sion  in  bankruptcy,  AV  fari^  Bk  of 
En^,,  1  5w<in!»t.  lO"  Ex  parU  Bk,  of  fre- 
land,  I  MoL  Cb.  361. 

By  attachment  Trentoti  Bkg.  Co.  r 
Hav^rstick,  6  Hals.  (N.  J*)  171.  And  in 
such  ca?^e  the  officers  may  give  an  attach* 
nieni  bond  withuui  any  special  $la tutor}' 
anihority.     Bk,  of  Atigus^tn  v,  Conrey, 

28  Miss.  667. 

On  a  contract  to  pay  money  to  the 
directors  of  ihe  corporal  ion.  Thompson 
V.  M.  at  M,  G.  R.  Co  ,  yS  Ind.  44g, 

Wh<*re  u  leas«  of  cgrporate  property 
provided  that  the  dividends  should  be 
paid  directly  lo  the  stockholders  by  the 
lessee,  the  corporation,  rcprescntini^  their 
interest**  (s  the  proper  party  to  enforce 
their  claim.  Pac.  R.  Co.  r^  All,  &  Pac. 
R.  Co,»  30  Fed.  Rep.  277. 

But  a  corporation  ciinnot  sue  on  a 
contract  of  Ihe  pri»moters.  unless  it  be* 
came  a  pariy  thereto  after  incorporation, 
Penn  Match  Co.  r\  Hapcood.  141  Mass. 
j45;  and  see  jtf//u,  OROANifATiopj  of 
ConH>wArioNS,  Liability  for  A<ts  of  the 

For  remedies  against  Its  officers,  see 

OfKlt  feKS  PhIVWTK  CniPORATiONS.. 

A  corporation  may  prosecute  criminally 
in  certain  cases.e.s  foremberzleTnentand 
libel.     Wharl,  Cnm.  Law,  ^^  I035»  1602, 

2.   Motawerz  Corp.  I2d  EdJ  §  430. 

S.  Anu.  &  A.  CorpH  ^  370;  A 1  ex.  Canal 
Co,  v.  Swaim.  s  How,  (U .  S.)83;  Sawyer 
t\  Winn.  Mill  Co.,  26  Me.  122;  Day  t% 
E^^^ejt  Co.  Rk..  T3  Vl.  97, 

4.   M«(ijtvei^  Corp.  {2d  Ed  J  S  430-     A 
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required  of  litigants.*  A  corporation  may  ai.^o  properly  suppi 
a  suit  out  of  the  corporate  funds,  though  not  ttseif  a  party  ro  t 
recond,  if  it  has  an  interest  in  the  result;  but  such  litigation  mi 
be  for  its  benefit,  and  for  an  authorized  purpose/-*  The  dissoluti 
of  a  corporation  causes  the  abatement  of  all  suits  then  pending 
or  against  it.^ 

{^Jurisdiction  of  Federal  Courts. — The  United  States  cou 
regard  a  corporation,  for  the  purposes  of  their  jurisdiction,  a 
citizen  of  the  State  by  which  it  is  chartered,  irrespective  of  t 
citizenship  of  its  members.*     They  also  have  jurisdiction  over 


corporation  may  execute  a  power  of 
attorney  to  confess  judgment,  waiving 
service,  even  though  lis  charier  provide 
a  particular  form  of  service.  Millard  v. 
St.  F.  X.  Fen..  Acad.,  S  III.  App.  341. 

Bui  a  judgment,  confessed  by  the  pro- 
moters as  such,  does  not  affect  the  cor- 
porate property.  Davidson  v.  Alexander, 
84  N.  Car.  621. 

1.  Morawetz  Corp.  (2d  Ed.)  §  430; 
Collins  V.  Hammock.  59  Ala.  44S. 

2.  Morawetz  Corp.  (2d  Ed.)  §  430; 
Harbison  v.  First  Pres.  Soc.  46  Conn. 
529;  Baker  v.  Windham.  15  Me.  74;  Bab- 
bitt V,  Savoy,  3  Cush.  (Nf ass.)  530;  Butler 
V.  Milwaukee,  15  Wis.  493. 

8.  Morawetz  Corp.(2d  Ed.)  §  1031 ;  Tay- 
lor Corp.  §435;  Terry  v.  Merchanis*  Bk.. 
66Ga.  177:  Merrill  v.  Suffolk  Bk.,  31 
Me.  ^7;  Thornton  v.  M.  F.  R.  Co.,  123 
Mass.  32;  Bk.  of  Miss.  v.  Wrenn,  3 
S.  &  M.  (Miss.)  791;  May  v.  State  Bk.. 
2  Rob.  (Va.)  56;  Nat.  Bk.  v.  Colby,  21 
Wall.  (U.  S.)  609. 

Where  no  issue  had  been  raised  as  to 
the  fact  of  corporate  existence,  but  the 
corporation  plaintiff  introduced  evidence 
of  the  articles  of  incorporation,  and  it 
appeared  from  them  that  the  corporation 
had  expired  pending  the  suit,  judgment 
on  a  verdict  for  the  plaintiff  was  with- 
held. Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632. 

An  attachment  against  corporate  prop- 
erty is  dissolved  by  dissolution  of  the 
corporation.  Paschall  v.  Whiisett.  1 1 
Ala.  472:  Bowker  v.  Hill.  60  Me.  172: 
F.  &  M.  Bk.  V.  Little.  8  W.  &  S.  (Pa.) 
207.  The  contrary  was  held  in  Lindell 
V,  Benton.  6  Mo.  361.  St-e.  infra.  Dis- 
solution OF  Corporations. 

4.  Corporate  Citizonsliip. — This  is  im- 
portant as  revrards  the  right  to  sue  and 
be  sued  in  the  Federal  courts.  In  Si  raw- 
bridge  V.  Cuniss,  3  Cr.  (U.  S.)  267  It 
was  decided  thai  where  there  were  joint 
plaintiffs  and  j«»int  defendams,  each  of 
the  plaintiffs  must  he  capable  of  suing 
each  of  the   defendants  in  the   Federal 


courts  in  order  10  support  the  jurist 

tion.     In   U.   S.    Bk.    v.   Devraux,  5 

(U.  S.)6l,  the  petition  averred  that 

petitioners,    "^the    president.    dirert< 

and  company''  of  the  bank.  %%^ere  citii 

of    Pennsylvania,    and    the    defends 

citizens  of  Georgia.     The  plea  in  ab; 

ment,   that  the   peiitioners   "aver  th 

selves  to  be  a  body  politic  and  corpor 

and  that  in  that  c<4 parity  the^e  defends 

say  they  cannot  sue  or  be  sued  .  ,  , 

this  .   .   .  court,"    was    f^usiained   in 

circuit  court  but  overruled  in  the  snpr< 

court.     Marshall.  C.  J.,  stated  Lh»t  w 

**no  right  is   conferred  on  the  b:4nk 

the   act   of   mcoTporatton    to  sue  in 

Federal  courts,"  and  a  corporation  '*  ( 

not  be  an  alien  or  a  ciiizen,""  yet  1 

*•  where  the  members  of  a  corporal 

are  aliens,  or  citizens  of  a  different  S 

from   the  opposite   party,"   the    par 

*'  come  within  the  spirit  and  icrms  of 

jurisdiction  conferred  by  the  consthu 

on  the  national  tribunals."     These 

cases  being  applied  to  the  facts  be 

the  court  in  Com.    Bk.  of  Vicksburj 

Slocomb,  14  Pet.  (U.  Sj  60,  ii  was  i 

that  all  the  members  of  a   corpora 

must  be  citizens  of  diflfereni  Siaics  f 

any  of    the  opposite    party.     With 

immense   growth    of    cnrporations, 

hardship  of  this   rule   bt^came  appar 

and  in   Louisville   R.   Co.   v.  Leisoi 

How.  (U.  S.)  497    555.  k   ^as  held 

**  a   corporation    created    by   a  Sian 

perform  its  functions  under  theauihc 

of   that    State,   and   only   suable    X\\ 

though  it  may  have  membrrs  out  nf 

Stale,  seems  to  us  m  b^  a  person,  ihr 

an  artificial  one,  inhabiiiiig  and  bel 

ing  to  that  State,  and  there  lore  emi 

for  the  purpose  of  suing  and   being  s 

to  be  deemed   a  citfzen  of  that  Sti 

and  also  that  (p.  554)  '*a  suit  broiigf 

.'I  citizen  of  one  Stale  against  ^  corf 

lion  by  its  corporate  name  in   the  J 

of  its   locality,  by  which    it  was  crej 

and  where  iis  businesjs  is  done,   .  .  . 

suit,  so  far  as  jurisdictton  is  concei 
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^ifist  cofporations  chartered  by  Congress*  (except 

*),  regarding  them  as  citizens  of  the  States  in  which 

j^hed. 

ability  to  Suit — This  correlative  liability  was  stated 

tiun.     It  includes  all  suits  based  on  contract,^  as 


il  a  citiicii  of  another 

11    cun- 

isicd  In 

,:     ...   .   .!j  How, 

fiw,  lU.  Sj  23?:  RaiU 
oil,  ij  Wall.  {U.  S.) 
.  Daws,  94  y.  S.  444. 
r  ikl  was  cxpre^isly  held 
cntlld  fiot  Itself  be  a 
n  itic  5cTise  in  ^b^hich 
15  used  111  the  Federal 
iHt  tlir  ptirpon  of  the 
hat,  for  jurisdicliondJ 
)ftttitfifrf  wrne  coikIul 
be?  ctliiens  of  ihe  State 
n.  This  case*  wuuld 
io  thtf  miitn  ccmrse  t>f 
\i  iif  Paiirei.  J.,  in  P. 
rby.  14  Mow,  (U.  S.) 
B  R.  Co.  V.  Quigley, 
fo2,  bftsctl  (in  A  5triLt 
term  *'citutrn'*  in  ihe 

supposed  that  U*  S. 
5  Crane h  (U.  S.).  fir, 

LouKvti|c  R.  Co*  r, 
Lr*  S,)  497,  and  so  it 
t  Wayne  J.,  m  ihc 
I :  buL  its  a  MS.  note 

Horace   Binnev*    the 

U.  5.  Bank  r.  De 
vs.  this  ts  a  mist.'tke. 

U.    S.    Bank   v.   De. 

that  if  the  pbiniilTs 
le  record  as  ttttaens  of 
the  fact  waS'  so  of  was 
irrer.  the  ctrcuit  coiirt 
i  ji  suit  in  Georgia 
Ik  CMixen  of  Georf^ta, 
doubt  of  this.  What 
have  decided  since  is 
tlescribed  nr  not,,  a 
iTnsyii*atiia  may  sue  a 

in  the  circuit  court, 
hoJd  such  descriptTfin 
>e  necessarv  have  cmf 
ed.  not  U/S,  Bank  s', 
[«•>  Pomefoy  t',  N.  V  , 
cb  (C*  Cj  J02;  Aikins 
tch.  <C,  CH^s:  Mi  not 
*  Co,,  a  Abb,  tC.  C.) 
»♦  T%  Detroit,  eic^Co,. 


Where  a  corporation  tf*4VC  a  note  Io  n 
citw*^n  t*f  the  same  Siute,  roJ  afterwBrds, 
in  cotiiijderation  <d  f'^rbeiiruucCf  by  in- 
dtirsenteni  made  it  payL*ble  \\'\\\\  higher 
interest  to  tiearer,  a  hnut  ^tit  holler, 
bcin^  a  ciii/en  id  atUJther  Suite,  vvas 
idioived  to  sue  on  it  in  ilic  U  S.  courts, 
Mfg    Cy.  T'.  Bradley^   ro5  U.  S,  1 75. 

Jf,  however,  the  ?iame  partii!»  are 
lucorpfiraieil  uuder  the  same  uanie  and 
fur  the  same  purposes  in  mure  than  one 
State^  they  Uawi  sit  mrfny  distinct  cor- 
jjuratiuna,  and  cafinot  be  joined  us  one 
and  the  .same-  plaintiff  incor^Kjrait?d  in 
several  Stales,  and  ia  iJiui  character  sue 
in  the  Feciieral  ciiurls  a  cttizun  of  any 
of  the  Staieii  in  which  thev  arc  mcnrpo- 
rated.  O.  &  M.  R,  Co,  \^  Wheeler,  t 
Black  (U.  S.),  2&6. 

By  hijng  un  iinsvrert  a  corporation 
Wftives  tts  ri^bt  to  object  that  ii  is  not 
suL^d  ill  the  district  of  the  State  of  its 
creath'ii.  even  thouj^h  the  answer  reserves 
the  question  of  jurlsdicii/Mi.  and  there  is 
a  demurrer  to  the  jurisdiriion  and  for 
wjint  f»f  equity.  The  facts  f  howing  want 
of  jurisdiciion  should  lie  5ct  up  in  a  plea 
in  itbritcnieiH,  fJlackburn  v  S.  M«,  etc., 
R,  Co,  3  Flip.  {C.  0555. 

1*  Mtiraweijc.  ^  9S5;  Of^born  v.  Bk  of 
U,  S..  0  Wheal.  {U.SA  835-  Pac,  R.  Re- 
moval Ca^es.  tt5  U    S.  i» 

%.  Kfttional  Banltt, —Under  the  Na- 
tiunal  H;inkii]|!:  .Act  of  1.^^64.  ihe^  circuit 
courts  had  jurisdinion  of  all  suit*  brouifhl 
by  or  against  any  national  bank  estab' 
lisbcd  in  the  district  for  which  the  cnurt 
was  held.  Kennedy  v,  nibsr>n,  8  Wall 
(U,  SJ496,  S06-.  Wilson  Co.  f  }iM,  Bk., 
103  U.  S.  770:  Third  S^ai.  Bk  v  Har- 
rlson,  8  Fed,  R.  721,  Hui  this  pmvhinn 
was  held  10  apply  only  to  iransitory 
at  t ions*  not  local  acrions  or  proceedings 
in  irw,     Casey  z\  AHarris,  I02  U.  S   66. 

This  ejjf elusive  junsdirtion  was  taken 
away  hv  the  act  of  Julv  12,  1S82.  c.  2c)0. 
§  4;  under  whirh  f^ur  h  banks  are  now 
subject  10  ihe  jurisdiction  of  the  Stale 
conns.  Union  Nat.  Bk,  v.  Miller.  15 
Fed.  R,  703. 

3  See  Fftfyni.  Powers  and  LfABiu- 
TIES  AS  'IO  Contracts. 

Aunmpiit.  —The  quejition  of  whether  4 
corporation  can  he  sq^^d  in  msumf^sit  is 
now  one  of  historical  interest  only,  even 
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well  as  suits   brought    fur  tort.'      It   also  embraces   rndicinicnt 


in  tirotse  States  which  retain  the  common^ 
(aw  rlisiinciian  btrtvv'ccn  i  he  various  forms 
of  actiorifi.  Und-jubietljy  the  aneiciit  low 
was  thai  a  Gurptiralion  could  onk  cou- 
Uact  under  seal  (V.  U.,  4  Heii^  7,  6;  7 
Htn.  7,  q:  13  Hen.  8.  12),  and  therefore 
was  bound  by  no  simple  promise,  siilJ 
less^  by  an  iiti plied  proinisen.  The  deve]- 
opmeiiE  of  rivU iiiiiioii  having  rjccessitaicd 
Jirsi  (be  rel^»uiioii  and  then  thf^  abantt^in- 
mem  of  t\m  rule  (Poilard  t\  JekyI,  Plow. 
91  b:  Dean  of  WMidsur  ?'.  Gover.  2 
SaundH  302.  305:  Mayor  of  Thctford's 
Case,  y  S.ilk*  103).  ii'folSowe*!  that  the 
same  remeditr^  becftme  availahlc  against 
corprira^lions  in  rnHtlcrs  of  contract,  iis 
against  individuals.  In  Bank  of  Cotum- 
bta  I'.  Patterson .  7  Or.  (U,  Sj  2(?f).  ihc 
technical  defence  of  the  old  rule  was  set 
up,  but  Slury.  J,,  said-  "  It  would  seem 
Iti  be  A  sounti  rule  uf  law,  that  %¥herever 
a  corporal  ion  is  acting  wlihrn  the  scope 
of  the  legitimate  purposes  o(  its  instuu* 
lion,  all  p4ro!  contriActs  made  by  ii*  au- 
thoriiCvl  agents  are  ^.x/^r^^s  pmmiscs  of 
the  corporation;  and  all  duties  tnipused 
on  ihcm  by  law.  jii>d  aS!  benefits  con 
f erred  al  Iheir  request,  raise  impfud 
pronvisrs,  lor  the  enforcement  of  which 
jtn  action  may  well  lie/^  This  aecfirded 
with  earlier  ainhorilics:  Bk.  of  Enp?.  v, 
MoiTai.  3  Bro.  Ch.  26a;  He3«  f.  Bk-  «f 
Enjf. ,  Doug.  534,  note;  Gray  i\  Portland 
Bk..  3  Mass.  3f)4:  Worcester  Tpkc,  Co* 
7K  Wdlard,  5  Mass  So.  To  the  same 
effect:  jeso^rarlv  .*'  Alton,  13  111.  36b; 
flay  den  xk  Middlesex  Tpke.  Co+,  to  Mass. 
yy.  Smith  tf,  Consf.  Meeting.  %  Pick* 
fMasf^J  178;  State  tK  Morris.  3  N*  J.  360; 
Randd!  k  V^n  Vechtcn,  itj  Johns.  tN. 
y.)6o;  Quin  r.  Hartford,  i  Htll  tN.  Y  J. 
62:  N»rth  Whilehtill  v.  South  Whitehall, 
3  S.  tV  R.  <Pa)  It7,  Mul.  Ins,  Co.  tk 
Cunimini«s,  ri  Vi.  503.  See  Ang*  k.  A. 
Corp,  %  37!j. 

Attiehmint. — The  property  of  cf>rpo- 
raltims  is  of  course  liable  to  attachment 
like  individual  property.     Sec  AvihCn- 

M  I-  XT ;    ¥0  R  EJ  G  N  C  i.l  !i  PO  K  AT  J  O  N  i . 

It  was  at  one  time  hdd  that  corpora- 
tions could  Uftt  he  made  garnishees  in 
attachment.  Holland  ^'.  Leslie  j  Harr. 
{DeL)3(j6:  Union  Tpke.  Co.  v.  N,  E.  U^. 
Co.,  3  Mass  37.  The  law  is  now  settled 
the  Qiher  way— iti  some  States  by  statute, 
in  others  by  judicial  decision,  Ang,  & 
A,  Corp.  ^  399;  Knox  r.  Prot.  I  OS.  Co,*  9 
Conn,  430,  Wales  t\  Muscatine.  4  Iowa, 
302;  Taylor  t'.  H.  ^  M.  R.  Co,,  5  Iowa, 
11^:  Hoyd  I'  C.  ^  O,  Can.  Co  .  17  Md. 
tgg;  B.  &  O.  H.  Co.  fr.  Galtohue.  12 
Grati,  ^Va.)  655. 


For  attachment  of  corparftte  slock,  lee 
SiocK, 

1,  For  the  liability  of  corporaTlons  for 
iieijiiitrnt-csLi-  N' t.f.lJtJFNCi':;  RaILROaIj-. 

WUfnl  Torti  —"  Corpt nations  Arc  rr* 
sponsible  for  Ihe  wrongs  commiltp^ 
or  authorized  ty  them,  under  substajn- 
lially  the  same  rtiles  which  goveni  thr 
resptjn^Hihiliiy  of  natural  person s.  It 
was  formerly  supposed  thai  (hose  loo^ 
which  involved  the  element  of  evil  in 
tent,  such  as  biittcric*;  las  ^^  "  ^^'-^'^  tn 
Orr  f,  U.  S.  Bk,,  t  Ohio,  v  mi 

ihe  like,  could  noi  be  comii.  or.- 

poratit»ns,  InaMmuchastheSt^Ltr:..  oigiAai. 
ing  rights  for  Uwful  purposes,  had  tun^ 
ferret!  no  power  ttJ  commit  ui  daw  In  I  *cl^; 
and  such  torts  committed  by  corporate 
agents,  must  consefjucnily  be  ////ru  vires, 
and  the  individual  wrongs  ol  ihe  age(ii« 
themselves.  But  this  idea  no  longer  oli> 
lains.  It  is  true,  as  a  rule,  that  as  the 
corporation  Is  created  for  a  parirciaur 
purpose  only,  and  endowed  with  pi^wers 
to  accomplish  that  purpusc,  nothmg  con 
be  done  by  it  or  in  us  name  that  t«  not 
within  the  intent  of  its chaner  .  ,  .  ffui 
.  ,  .  the  rule  is  now  well  "^"HImH  tti^t, 
while  keeping  within  the  £1^  -pe  j 

of  corptjrrtle  powers,  corpoi  1  '  r  ^  j 

general    capacity  lo    render   *hcm*rlvf* 
liable  for  tort<,  except  for  those  wherv 
the  tort  consists   in  the   breach  o{  somv  1 
duly  which  from  its  n^tufc  c»»uld  not  be  ] 
imt"i5P<l  upon   or  dischnrged  by  ^  cotpo* 
nation.      The    role    of    Habiiiiy  emljt^rc* 
not   only  the   negligence  and    omission^j 
of  jtt  officers  and  agents  who  are  put  i(t 
char^^e  t,A  or  employed  ir*  the  cot  pirate 
businrss.  but  also  all  tortious  actn  whicit  | 
have  been  auiborired  by  the  rorporaiinn  1 
or  which  are  done  in  pursi  '  .itiy  , 

genera!  or  s^peciiil  amhorit  iia  I 

behalf  on  the  subject   t*i  uii-. -.  re- 
late   or  which  the  corporation  has  sub««-  ] 
quenily  ratified,"     Cmdey  on  Tr»rts.  119^ 

Thus  in  Green  r*  Lt>n,  G^n^  Dm*  €•».♦ 
29  L.  J.  C.  P,  13;  *.  e.,  6  Jtt  N-  S.  7^;\ 
I  L,  T.  N.  %.  Q5,  the  a^  on  was  fornit* 
llcionsty  driving  omndiit^cii  so  as  lo  i^- 
terfcte  with  the  plaintiffs  1.....*.-.-  ,^^^ 
it  was  argued  that  a  Cftrpo:  tng 

no  soul,  could  not  be  $m\,  me; 

bui  Eric.  J.,  said:  '*  An  action  for  « 
wri>ng  does  lie  against  a  enrporaiion 
where  the  thing  done  i$  within  ihe  pur- 
pose  of  the  incorporatioft,  and  it  ha»b«en 
dfjne  in  such  a  manner  as  to  con*lt<ti1«* 
what  would  be  *in  actionable  wtoue:  »' 
done  bv  a  private  jndivitlual.'*  See  aIso 
Finnic'f.  G.  k  S.  W.  R,  Co.*  2  Mart;. 
177;  s,  c,  34  Eng.  L  &  Eq,  11;  Mciriis^ 
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ases,'    and    is^    irrespective    of    the    fact   that    the 


0.,  10  Conn*  3S-1;  IajwcII 
ij.,  23  t*ick   (Mass J  24. 
hisi   and  mfmut,      God- 
Co.,  57  M<?.  203,   As  Situ  it 

C.  R  Co.  :\  Broi^in.  6 
r&oiivinc  R  Co.  :',  Rog- 
Mnutcj  V.  Fitcbb.  R,  Co.^ 

465;  HcwtU  tv  Swift,  3 
iu\  Holimrsf,  WakefttilU, 
r.  58tj;  Riinisdcn  z',  B.  & 
'  nil  Kft*kiiw  "*.  N, 

L  L.  32H,    /VffW 
Nat*  Ejcch.  Co. 
:q.    103 ;  EttiirK  v,   U*  S. 
lU.  S.)  51J,     JHfi-ui  tii,t^ 
Biftn.  G^.  Co.  J  I  A.  & 

Whiificid  «^  S.  E,  R 
115;  P.  W.  &  R  R.  Co, 
low.  <Lr.  S  )  2D2.  Mah- 
i|  fiW  /jj/t**  impiixfttt- 
;,  N.  RCV,  3  E.  H  E 

Life  Asfln.*  75  Mo>  3tQ: 

u  L.  ik,  S.  F    R.  Cfi,.  as 

t  r   Wiismi  S.  M.  Co..  tj 

^.      Aftiikhut  pn?ffrutifin 

(iocj^pecd  r'.  Etisi  Had 

Co  Ti  n      330.       JWspii  ss  * 

Tnoy[b?fhirt  Can    Crj,,  4 

i^vrr  £%  Bnstr>f?.  If/  Pick. 

i  r*  Kalamaroo,  24 

/(jr  meific  profit i 

High  7^  Bk,  ot  Eag.p 

iv  T^   Guardiiins  of 

slup|>ine  a  watc recourse, 
ic,  Tpke.  Co*  t\  Ruttcr, 

ihc  injury  resulted  from 
as  w//ra  f'inf/  is  no  de 
L  E.  &  W,  R.  Co.  r. 
I    L    137:  5*  c.>  52  Am, 

r  w  lie  re  a  railmaii  c<i  ru- 
le ii>  rPft  siramboais. 
hf>rifcil  by  its  chaiier  it> 

..I.  I  I,  .1,1*.  fof   in  juries  re- 

a  odtisirtn  of 

■  ri    r,  W,  &   A, 

034  < 
aficr  m  ide  tlie  snoekhold- 

iab'e  far  dama^^s  to  pn- 
»y  **  the  eJtrrctse  of  ihc 
l>y  conferred,  or  by  Ihe 
n*i  or  Ttegtert  of  the  *iaid 
Seers  or  aKent**,  '  thi^  did 
aciionon  the  case  aii^jjnist 
for  tfij*iri«?s  due  lo  raiist"!^ 
ludrd  in  the  pnu-lsion, 
Imi*.  Co,  t\  Sassiiman, 

Off  ft  Corporatittn.^U  was 
iered  that  a  "corporation 


eanrtot  do  a  personal  ion  to  another^  iu» 
:i  baitery  ur  wounditig'/*  Argiiment  in 
Abbot  of  S.  Betitiefs  ?'.  Mayor  of  Nor 
vvicb,  Y*  B*  31  Ed.  IV.  7,  13;  Sutton's 
Hosp.  Ca.,  S  Co  253;  and  in  Afion.,  12 
Mod.  55g.  Lord  Hoit  is  reported  as  sav- 
ing: '*  A  corporation  Is  fioi  Indrciuble, 
but  the  parlktilar  members  of  U  are." 
This  was  probably  not  intended  a%  a  geit- 
cral  proposition  even  iben,  and  it  !•»  al 
present  certairdy  limited  Uj  tases  of  feh 
onieK,  a.'^saults,  riots,  cind  nkabciou« 
wrongs.  Kyd,  235;  Ang.id  A  Corp,  g  3^4: 
Morawet^.  g  9^4;  VVhiirton's  Critn.  t^tv. 
I  91.  It  bas  long  been  held  thai  a  cor- 
poraiion  can  be  Indicted  for  nonfeasai»cc 
ot  a  duty  owing  to  the  public.  Sussex 
Co,  t\  Sirader»  3  Hatrision,  ui^i  Rej^.  v. 
B.  &  G.  R.  Co.,  9  Car  &  P.  469:  Hafiir 
jy.  Same,  3  A.  &  E.  N,  S.  223,  Though 
il  was  at  one  lime  held  in  Nfw  Y^rJt  ihttl 
in  such  case  the  only  criminaJ  liability 
was  in  the  otBcers  persona] Ey.  Kane  7' 
People.  8  Wend.  (N,  Y  )  203,  The  same 
liability  in  cases  of  tni?-fea!;ance  was  <rs- 
lidjii-^bed  in  Eitgitin^  ht  Reg.  «^»  G.  H,  R. 
Co,.  <j  A,  ^  E    N.  S.  314. 

In  Rc|:.  IK  Scott.  3  A   &  E.  N.  S.  ^43. 
a  corporatiijn  obsiriictitifj  a  public  rt»ad 
wttbout    making  an  equally   convcnieti* 
new  one  wa>(  indicted  for  a  nutsance*     Et 
J  merits,  such  an  indictment  was  orig^ 
natiy  held    not    maiTitaitiable,     State    ; 
Greiil  Works  Co..  20  Me.  41:  State  t^  O 
&    M     R.  Co  .  ^3    Ind.  3f;i2:    Commnu 
wealth  ? ,   S,  W.  R.  G.  Tpke.  Co,,  2  Vy. 
Ca.  363.     But  the  law  \%  now  abundxintly 
^settled  the  other  way,  and  a  corporation 
can  be  mdicied  for  a  nuisance  of  any  kind 
Slate  T'.  L..  N.  A.,  etc.,  R.  Co.,  86  hui, 
114  (under   stuiuiel;    State  ik   Freepciri. 
43   Me.   iij3;  Stale   7\    PorUand,   74  Me. 
26S:  Common weultb  v.  \,  ^kM.  R.  Co.. 
4  Grav  {Muss.X  22;  Slate  v.  M.  &   E*  R 
Co..  3  2:ub.  (N,  J.)  jCkj:  State  v    Useful 
Mfg,  Stu:..  42  N.  J    L.  504:  44  N.  j;  E, 
SOaj  Peopie  j\  Albany,  li  Wend.  (^^,  Y.) 
537;  s.  c*,  27  Am.  Dec.  95;  N.  C,  R.  C". 
V.  Commonwealth,  go  Pa.  St.  30O' 

A  criTpfiration  may  be  indicted  for  Sab- 
bath breaking.  Slate  v.  B.  &  O.  R.  Co., 
IS  W.  Va  362.  And  for  libeJ.  Rejcr».  Wat- 
son, 2  Term,  199:  State  r.  Aichison.  3 
Lcti  tTenn  ),  729  Jn  the  tatter  ease  cer- 
tarn  individual**  were  joined  as  defend- 
ants, and  ihe  court  said,  in  answer  to  thr 
objcf  iii>ri  I  hat  :i  corporation  coy  Id  not  be 
imprisoned:  '  ll  \s  uue  the  corporation 
may  not  he  imprisoned,  tmt  the  fact  thai 
the  same  measure  of  punisbment  cannot 
be  inflicted  in  this  way  cannot  vitiate  the 
279 
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plaintiff  m;*y  himself    be  a  member  of  the  corporation** 

3  Fartiea  to  Suitf*— All  suits  to  maintain  and  enforce  the  righB 
or  protect  the  interests  of  a  corporation  should  be  brought  by  the 
directors  in  the  corporate  name/"*  but  the  stockholderii  may  huc, 


tndictntefiL  Tbe  judf^ment  £s  of  ihe  same 
ch arac tcr^-a  fin e  iti id  cosls*  **  W  tmrio n '% 
Crim.  Lat?.  %  1628  a. 

Under  liie  Alts^hii/^f  statute,  certain 
carporatiuns  are  indictable  for  carrying 
nn  business  wilhuut  a  License,  MiU.  F, 
It*s.  Co.  V.  State,  bo  Miss   395. 

In  soene  Si^tes,  crbtiiiiial  procecdiiijj;s 
againsl  r*ilroad  companies  iot  lU^i^tJKL'i't 
injuries  are  prescribed  and  regu luted  hf 
ftUtuie.  Cf4ran>«nv¥r^Uh  r\  U.  ^  M.  R. 
Co  .  129  Mliss.  5.00;  Same  f/.  S^mc,  133 
Mass.  383;  ISrate  v.  B.  ^  L.  R  Co,,  134 
Mits^.  211;  Siaie  ^,  B.  ^  M.  R.  Co.,  58 
N    114:0. 

1.  Anjf.  &  A,  Corp.  g  3Q0;  Taylor 
Corp.  §^^53.  6S3:  IJiU  t^.  Miincbesier  N, 
Works,  s  A.  &  E.  8f*6;  Mariiie  Bk.  v, 
fctiays,  4  H.  *St  J.  (Md.)  338;  Pierce  v. 
PjrUid|fe»  3  Met.  (Muss,)  44;  Waring  7\ 
Caiawlia  Co.,  2  Bay  (S.  Cur,).  log; 
Rogerdt  t^  Danby  Univ,  Suc.»  19  Vl  iSy. 

A  corpora uir  whose  membership  is  de- 
nted ]»a;£  a  riglil  to  have  tt  ^sialJIfsheU, 
i*iid  m^y  maintain  a  sua  for  the  purpose 
of  vindicating  that  right.  Field  on  Corp. 
^  I  12;  Mor<«weu.  f  4C*5*  Tipton  fire  Co, 
:'.  Harnheisel,  92  Ji)d.  BB;  s.  c,  5  Am, 
i^  ling,  Corp.  Cas,  94. 

Scj  a  corporator  can  obtain  an  In  June - 
tiftn  to  prevent  the  misappropriation  of 
eorporate  property.  An^.  Sc  A.  Corp, 
^  591;  Field  on  Corp.  g  398;  Morawctz, 
^^  3^1,  40T;  HiKb  on  lojuncljonfs,  §  767: 
Witrv  V.  G,  J.  Water  Co..  2  Rus.  li  My. 
470:  Cunlifle  r.  M.  &  B.  Can.  Co.,  t  Rus. 
&  \Jv,  481;  tSaijshaw  r-,  E.  C.  R.  Co.,  7 
n.tt»%  1J4;  D^dn*c  I',  Woolf^ey,  18  How. 
t*'  '^*)  33<;  R^i^^^rs  e\  Lrtfayeite  Tpke, 
Cu.  52  Ind,  3^6:  Tipton  Fire  Co.  i 
Harnheisel  92  Ind.  83;  s,  eg  Am.  & 
Eng*  Corp.  Cas,  94.  But  a  court  of 
equUy  will  micrfere  with  the  acts  of  cot- 
poraie  officers  only  in  case  of  U{*gravated 
rniscondticl.  Cicotte  &.  Ancmux,  53  Micb« 
»?7* 

A  bill  to  restrain  a  corporation  from 
r  ni  p  1  o  y  m  en  I  of  i  ts  ass  e  ts  ultnt  1  nrrs  m  u^t 
stiow  due  diligence.  The  right  to  restrain 
such  an  atl  depends  on  the  want  of  con- 
sent of  the  stockholders,  and  ceases  when 
they  have  consented  to  the  rule  of  the 
majority.  Leo  11,  U*  P.  R.  Co.,  19  Fed 
Rep,  283. 

It  has  been  held  ihai  a  by-law  prevent 
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iftg  members  of  a  mutual  insurance  tim\ 
pan)'  from  soing  the  company  except  m 
a  ceriaiii  county   is  voiJ,  and   ib^t  iliiii 
right   cannot  l>c  restricted  except  ^  10 
the  lime  within   which  11   may  be  eater* 
cbcd.      Nub«f   tK  i\.    Mux,    Ins.  Cu     Ti 
Gray  (Mass. K  (74;  Ame^bury  7.'   H   Mu 
ln*i.   Co..  6  Gray  (M—  '    -^^^ 
Anacosta  TnUe.  r 

The  violatitjn  of  .         . 
tion  by  the  t^fficers  hu.^  bccH  heid  lu  ^ore 
rt  rigbi  of  actii>ii  to  menU»crs  00 ly.  T"tn- 
linson  f'.  Bricklayers*  Un.,  $7  Ind 

S,   Ang.  &  A.    Corp.    %   369,     I 
Corp,    %  ijS;     Bradley    t-.     Rich*iij?M[:, 
Blat    (U.  S.  C-  C.)  345;     Manney  r,    H. 
S.   MfB,  C.»„  4  Ircd.   Kq  JN    Ur)  Ig*; 
Simon  ik  Viiican  Q.  &  M.  Co..  61  Ihi. 

303.  221. 

The  president  and  dirertors  hai'c  au 
thortty  to  institute  and  ilisnnss  attroris, 
Shavvhan  t\  Einn.  7g  Ky»3'Jt>;  s.  C,  4 
Am.  &  En (5.  Corp.  Cas.  243. 

Where  suit  was  brouj;bt  01  thenatneof 
the  directors,  who  were  denominated  "h 
body  politic  and  forporatu  under  the  cor- 
porate name  ai>d  style  of."  etc..  and  the 
4Cts  of  inrtirptkralton  were  referred  tf^  +f 
was  held  that  the  right  t*«  exercise  tin 
close  and  hold  and  enjoy  the  prop' 
the  corporation  had  been  sufhrjcfoiy  h. 
Jeffed.  Miiryville  Cotl.  r»  BartlcVi,  8 
Bax.  (Tcno  )  231. 

Under  the   Kansas  statute,  an  action 
by  (he  sole  man^iger  of  a  dissolved  cr.r- 
po  rati  on  to  recover  it*  property  ^' 
DC  entailed  in  the  name  of  siirh  mn'  - 
and  nitt  of  ihe  cnrpor^ition,    Fatda  1  c»n  n 
Co.  XK  K'un^,  22  Kan.  72 §» 

Suit  should  be  l^ron^^hi  agni'*^^  ***  ^^r 
poriition,  and  not  Eigain^t  thr  -? 

incnrporaicd  by  the  rommon  i«j  ,  i 

They  are  not  lUble  for  the  acts  ot  tiie 
corporation  In  an  action  in  ih^tt  Oiimc. 
1[|.  St.  Hosp*  v.,  Hiegins,  15  HL  tS^ 

So  even  if  the  parties  incitrpfirai^'d 
arc  themselves  corpirattons  C*cgg  v, 
Aikens,  ^  Abb.  M,  C.  (N.  V  J  95. 

An  imllvidual  member  cannot  hHri|^  a 
suit  in  the  corporate  nume  ?iiLliout  ^hc 
con?ieni  of  the  majority*  Silk  Mfg.  Co. 
r*.  Campbell,  27  N,  J.  1^  539, 

Nor  can  rme  or  more  memher^rm  power 
an  attorney  to  appear  for  the  cor|»ora 
tion.  Brown  v.  Mfg.  Co.,  t  Phi  la.  (Pa.y7j. 
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and   ill  cquityi  in  thuir  awn  names,  in  behalf  of  the 

tcffsis,  where  it  cannot  or  Mill  not  du  so  in  its  cor- 
ilyj  The  pleadings  must  show  cither  the  refusal  of 
on  to  sue  on  proper  request,^  or  that  it  is  in  the  Con- 
or at  teast  that  a(E  iucaos  have  been  re- 

bixly  m  niiiiiorj."  As  lrUt:rrc  w*is  no  sug- 
gest km  tif  any  Jit tempt  to  do  thi's,  th«^  de- 
trmrri-rs  wef«?  sustaificd^  Fusii  i'  H**t- 
botUe  has  been  rcpcateeily  foHuwcd  am! 
its  dociniie  appruvriL  Mojticy  v  Atiiluii, 
1  Phil.  7*^;  Lord  t'.  Coji.  Miners*  Cij_  a 
Phil.  740;  Gray  t'.  Lewis,  L.  k.  8  Ch. 
App.  J035*  MacDoogmll  v.  Gmfdiiier,  L. 
R.  I  Ciu  D.  t3> 

The  docifiiic  estiibiished  both  tfi  Kn^* 
//fW  and  Am£ttftt  21s  to  £'^u//4i^/<'  junsdic- 
liorr  in  suih  citses  ts  thus  sldtcd  (ini  the 
aL]tbr>rJty  «>f  tiK'  tiliovc  cases  and  oihtrs) 
by  Miikr,  J,,  ill  liawes  r*  Oakliind^  104 
U.  S.  450: 

* '  To  ettabit?  a  stockholder  in  a  cdt- 
P<?mttun  u>  f^usiain  in  a  rouri  of  equity  in 
his  own  natiiF  a  suit  founded  on  a  right 
of  action  eXisUng  %f\  the  corporauon 
itself,  ami  in  whiirh  tlie  corpc^futii^rt  iiiielt 
b  the  appropriate  pkdrjiiff,  there  musl 
exist  as  the  foundation  of  the  sti.t*— 

"  Some  action  i>r  threatened  action  ot 
the  managing  board  "if  direct ira  or 
trustees  of  the  corporation  which  is  be 
ynnO  the  authority  conferred  on  thettt  by 
tbcir  chitrter  or  other  source  of  organ iia 
tiiin; 

"Or  such  a  fraudulent  tran^sactton, 
completed  or  contrm plated  by  the  acting 
managers,  m  connection  with  £ome  other 
party  or  arnong  themselves,  or  with  other 
shareholder^^  as  will  result  in  a  sertoutt 
injury  to  the  corp<:>raiion,  or  to  the  in- 
icresis  of  the  other  shareholders; 

'•  Or  where  the  board  of  direclors  or 
a  nria|ority  of  them  are  actlni;  for  their 
own  interest,  in  a  manner  destructive  of 
the  corporation  »t<^clf,  or  of  the  rights  of 
the  other  sharehofders; 

"Or  where  the  majority  of  share* 
holders  ihemselve*^  are  oppressively  and 
illejjally  pursuing  a,  course  in  the  name 
of  the  cnrporation,  whkh  »s  in  vi  of  at  Ion 
of  the  riphls  of  ihe  other  sharr^holders, 
and  which  can  only  be  restrained  by  the 
aid  of  a  court  of  equity. 

"  Before  the  shareholder  is  permitted 
in  bis  own  name  to  institute  and  conduct 
a  tttigation  which  usually  betongs  to  the 
corporal  ion.  he  should  show  to  the  5iilis- 
fariion  of  the  court  that  he  hiis  exhaust- 
ed all  the  me^an^;  %vithin  hts  re^ch  to  ob^ 
tain  within  the  corporation  itself  the 
redress  of  his  grievances,  or  action  tfi 


g  259 ;  Taylor  Corp. 
Icn   V.  Curtis.    20  Conn, 

Iowa,  14S;  Ptatiudy  ^\ 
vs.)  52:  Marsh  th  E,  R*» 

i  of  a  corporation  are 
»s  iruslct'S  lor  a  fraudu- 
ast.  The  pririeip;il  party 
soffition,  but  if  it  relumes 
Is  under  cotuiol  of  the 
Tockholders  m^y  sue  in 
narnes.  Hodges  7/,  N. 
f  R.  L  32^;  i^azard  f. 
U}%\  Rotiinson  v.  Smith, 

corporal  ton  bonds  >  se* 
un  Umd  of  tile  corpora- 
uch  land,  the  same  right 
Lkholder.  New  by  %\  O, 
SiiWf  lU,  S.  C,  CJ63. 
Id  that  stock hoklcrs  can* 
their  own  names,  assert 
.  but  only  protect  th^^m 
veniive  remedies,  Sam- 
vcrld.  Exp.  Co»,  McCa. 

Ski  J th possibility  of  a  suit 
in  must  be  aUeged  and 
ding  case  on  this  point  is 
le,  2  Hare,  461,  where  a 
wr*  stockholders  in  behalf 
lid  all  the  c*tltcis.  except 
Against  the  director:^  and 
sons,  charj^tn^  frai»dson 
rhe  Vjce-chancellor  held 
nrorporaiion  act  the  di* 
e  i^jovcriiiojjf  body,  but 
fwfnor  Cimlml  of  the  pro- 
ed  in  ji5<'ner?d  meetings* 

whturi  have  *'  power  to 
c  b'ltly,  and  every  in- 
itor  must  he  taken  Co 
the  Corporation  upon  the 

Uahle  to  be  bo  bound/' 
I.  fr>f  all  that  appeared  in 

the  court  may  be  decUr* 
ipl,^ined  of  to  be  void,  ax 
xescnt  plainilffs,  who  in 
e  only  proprietors,  who 
lefTi,  the  governing  bndv 
lay  defeat  the  decree  by 
iflg   uporv   the    confirtna* 

acts  which  are  (he  sub- 
In  order  that  this  !mit 
L  it  must  be  shown  either 
o  such  power  as  \  have 
iniriq:  in  the   proprietors. 
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Irol  of  the  parties  against  whom  suit  is  brought ;  '  jnd  in  cither 
event  the  corporation  may  be  joined  as  a  party  defendant*^     Un 


conformity  lo  his  wiisbes.  Hr  must  make 
an  carn{?-5t,  not  ji  simiiUted.  effort  wiih 
the  nriiiiiiigtni;  bttdy  of  the  corporaUtin  to 
iiiduce  remtTiiinl  ftciion  on  their  piiru  and 
thiii  must  be  a}>|>jireiit  tu  the  courl.  If 
lime  pGTmiis  or  Ivdn  perrniiu^d,  hi:  masl 
show*  if  he  fails  wiib  the  T.lrrt?cu>rs*  thai 
ha  has  madi?  an  honest  effurt  to  nbi^im 
ncMtm  by  the  stiHikholders  as  ii  body,  in 
the  mailer  ut  which  he  cumptaiiis,  Afid 
be  muEii  $ti<»w  a  I'^ise^  if  this  is  mit  dcjne, 
where  ii  coitid  nm  be  df*fje.  or  it  wiis  tiiii 
rea^until>le  to  ie<:|uiEc  a/'  prtlluwedi  in 
Detroit  I'.  Dcaii,  rc)6  U,  S.  537;  s.  e.»  I 
Am.  iS^  Elnt(.  Corp,  Cas.  327, 

I'he  U*  S*  court;,  neceS'^ariJy  enforce 
ihiss  doctrine  strictly  in  (*rder  to  prevent 
ca^es  property  cugTiU<<ibte  by  the  State 
coyrts  from  being  britui^ht  m  ihe  U.  S. 
courts  hy  a  ritm- resident  stockholder  in 
€uliU!^iun  with  the  directors.  See  HaAVf  "^ 
V   Oil k land,  iuq  U.  S.  450, 

The  doctrine  was  st<ited  in  H»iwe5  ?/* 
Oakland,  !o4  U*  S,  450.  wHb  reference  10 
rqutiable  jufisdiclion  only.  btiL  the  resison 
A  ad  ihc  practice  are  the  same  whrie  legal 
fcm<?dies  are  sought. 

As  the  charier  usually  confers  upon 
the  directors,  represent ingf  the  hody  tif 
the  stockhoidet^,  the  getteral  mait^ge^ 
mfui  <*f  the  business  of  the  company, 
the  refu!^iil  of  the  forincr  In  ^ue  h  com- 
monly taken  as  that  of  the  corporaiton, 
and  conslttutes  the  indispen^al^te  pre- 
n:*|yfsite  to  a.  ^ult  hy  a  meml>cr  Dodge 
7\  Woolsify.  tS  How,  (L*.  S.>  331;  Mem- 
phis tu  Denn,  S  Watl.  (U.  SJ  67.  73; 
l);iV*enpon  ;-.  Dows,  iS  Wall,  {V,S,)  ii'2(t\ 
Attrn  7'.  Curib.  at*  Ccinir.  456;  Wiire  ru 
Uttzemore,  5^  Gw^.  316;  tlouse  r.  Cooper » 
30  Hmh.  tN*  Y  )  157:  Greaves  i'.  Gforge* 
4<l  How.  Fr.  ^N  V.)  7g;  5.  c  ,  69  N.  Y, 
t54;  Wilkie  I',  R.  &  %.  L  K  Co,.  19 
N,  Y.  S  C  342;  lilack  7%  Hu^Kins.  2 
Ten II.  Ch.  780 

To  i*ulhi>rfze  a  stockholder  to  institute 
^  suit  in  bis  own  behdlf,  the  refusal  of 
the  «lirec(ors  niu^t  amount  to  a  clear  de- 
fauVt.  tnvolvinifa  breach  of  duty.  M.  G. 
Oiis  Co.  7'.  Willbitostm,  t)  Tcfin^  314. 

Where  a  morLf^a^e  made  hy  I  he  cor- 
pnfaiiim  officers  has  been  foreclosed,  a 
?;tO€k holder  ri'in not  enjoin  11  levy  and  sale 
withoui  showing  why  the  corp'oratiot^  is 
T>ot  the  p-irty  complainant .  Henry  r 
Elder.  63  Gu.  347^ 

i.  Where  the  cnrporatmn  is  under  the 
control  fii  the  defendarus.  and  the  cir* 
cumsiances  show  that  a  request  tn  brinj^ 
»uit   would    be  fruiiless,   the  applic;*iiori 


need  not  be  made.  Heath  c*  Erie  K  - 
Blat  (t\  ^.  C  C.)  34a;  Pwo'l  V.  m.  V 
R.  Co.,  11  Bliii.  (U.  S.  C.  C)  alo: 
Morgan  tL  R.  Co.,  1  Woods  fU-  S, 
C.  Ch  t$;  Brcw*icf  t\  Hatch,  m  Ahh, 
S.  C.  iN  Y.)  400;  Mu55«rti  tt,  Oald- 
thv¥«ire,  34  Te.t,  135, 

Bui  the  requircTiietii  of  an  applicatiorr. 
or  proof  that  it  would  be  uselrss,  is  jiot 
met  by  Atlef^mjt  th^t  the  iitajurity  *tl  the 
direitors  arc  jHLCiing  in  ihe  inierfst  ami 
under  the  conirol  of  the  persons  ch.*fged 
wnb  the  fraud.  Brewer  ^.  Bi^too  The- 
atre, 104  M««ss,  37S,    ' 

S  Where  an  action  by  the  dtreriois 
had  been  <iisTT»i*^srd  by  them,  and  a  Storfc- 
holder  petitioned  to  have  it  reinstated  |o 
be  permitted  to  prosecute  it,  ad^murier 
to  the  pet  (don  because  the  c<»rporjiitmi 
was  not  m^ide  a  party  ^     m 

the  grc^und  ihat  the  t'  i 

rat  If  1  n  cou  1  d  not  be  dc  c 
It  was  also  held  tJiat 
fatal,  it  nerd  not  t>e  >■  ^  ir^i 

to.     Shavrhan  r,  Zinn,  77  Ky,  juu;  »   i 
4  Am.  &  Entr  Cor|n  Ca».  ^43, 

Where  a  bill  wn^  died  to  set  aside  » 
corptJraiion  morigiige,  niakinf  the  pur- 
chiiser  at  the  for erk; sure  sale,  but  not  the 
corporal  ion,  a  putty  defendMinl.  ft  wmis 
heui  demurraltle  lor  wwni  tJ  m4»|iri 
parlies,     Coxe  p    Hart,  5  ? 

So  in  a  bill  by  a  stocUi  ..it 

ihe  president  and  directors  «4  a  b«itik  io 
coiJipel  the  reiransfer  of  »hiires  <if  MiMTkt 
which  the  bank  ov^nrd,  but  which  ihry 
had  sold  10  tbcmselvvs  below  ibe  mj>rkri 
value,  it  was  hi  id  ih-it  the  bank  show  id 
have  been  mudr  a  prtrty.  ChMrle^ion  I 
^  T  Co.  r-  Sebrlng,  5  Rich.  Eq.  {iy,  Ci4f  > 
342 

And  in  Hersey  v.  Veaik-  34  Me.  *>  it 
was  said:  '*As  ibis  bill  is  presented,  the 
plaintiffs  assume  the  right,  which  tiQ 
members  of  a  tfudy  corpoTM*     ■  r  r;in 

have  withoiit  it«  consent  In  -' 

to  Ciili  its  oJTicers  ^ind  agcrj       .  ,  mnj 

with  them,  and  to  make  iettlements  ami 
ftdjusiments  with  them.  If  the  dcfencj' 
ant  should  setck  his  accounts  with  the 
pUii miffs,  the  corfinration  would  not  be 
bound  by  »t.  nor  wnuld  any  paytnisnt 
tiiade  t«t  them  be  good  ajgaiital  the  corpiv- 
ration.*' 

In  Jones  f.  Bolles,  ()Wnll.  (U.  S,)  J/L^. 
Bradley.  J.*  said:  **  It  is  objccte^l  that 
there  is  a  mis|oinder  of  detendanti  l>y 
reason  of  making  the  mining  conipj>ny  * 
party.  But  the  company  (s  diiectly  i"' 
leresated,  and  thtnigh  no  relief  t&  pt4}'<A 
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ciiiiistancesi  one  ur  more  stock holdiTr.  may  dcfcfiil»  in  , 

ame^,  a  suit  brought  against  the  corporation*' 

ation  should  be  made  dufendant  in  any  suit  affecting 

r  or  franchises,'*     in  certain  cases,  one  or  more  stock- 

/  be  joined  as  defendants.^ 

Df  Pfocest.^ — ^A  corporation  may  besued  wherever proce&s^ 


tiuC  raLhi^r  in  its  Uvtir,  k  t» 

''^  'bai  \i  should  be?  made 

nl  Of  dffrndafU.      It 

-  €ompkiaant  agatifist 

bcsiilesi.    Us   owr*    agents 

f  pdu  1 1  Li  I  cf  n  t  re  pre  se  n  tat  f  o  f  vs 

e.     As  «  jit'parate  anil  in 

soneility*  iKeref  »re,  distinct 

"-    '  Ir^r  rptcrest,  there  was 

It  a  p*irtv  defrrifianr. 

f)M,i,^-  V,  Wuobey, 

■  rt  r,  Dfiws, 

Hollada>% 

.1  4ix*;  FrciKli  v.  GjfTord, 

.*?mUli   r,  Htird,   15  Met, 

tntiiTison  r   Smith,  %  Patg^e 

Cimnlngham    ?•.    Pell,   5 

607:  Gardtner  i'.  Pntlard, 

, )  674:   Grcuves  j/.  George^ 

McAieer  t*  Mc Murray,  58 

he  same  xvherc  a  member 
or  K  pcrsooii!  wrong  which 
I  the  iLiH'prtfiUion .  Hii 
if  a  mulual  in^ar^nci.' 
...  I  for  niisiipprofjT  tali  tig 
rd  til  pa^  itie  plaintiff, 
112  Pa.  233, 

a  stotkhcilder  may  defend 
ne   where  the  diirclors  re- 
nt pu  rpose  of  sacri  lie* 
lie  5lockhi>lders.    "It* 
t>c  Li  f  up  roach  to  the 
L  <.ourt  uj  equity,  if 
■    ic   remediless,   .    „  , 
ts  distrction  will  permit  a 
bee*  I  me  a  parry  defendant 
t  tj(  protecting  his  own  in- 
unfuy  nded  or  illegal  claims 
impany;    Mnd  he  will  also 
>  appear  on  behalf  of  other 
bo  may  de^^ire  to  join  hirn 
,  .   ,   It  is  true  the  remedy 
?  on^.  And  should  be  ad- 
en  tin  ^riih  hrfilation  and 
grows  nut  of  the  necessity 
id   for  the  sake  nf  justice, 
?  onlv  remedy  tu  prevent  a 
"     Brimson  t\  La  Crosse 

a  *  115P  an  answer  filed  by 

without  showing  that  the 

s  rcfyKed  t»j  defend,  jthoiild 

Park  t.  N.  Y.  Jfe  K   Oil 

ul  siockbokteT  cj^nnni   ap- 


peal  fri>m  n  judgment  against  ilie  il>* 
pof^iton  unless  he  coflfurm  his  cast  10 
the  rule  above  slated.    Si  me  t*.  FU.  Cent* 
R.  Co,,  15  Ra.  6<jo, 

Where  a  fraud  has  been  pcrpetraletl  by 
the  directors,  by  whkli  the  pruperiy  or 
inieresls  of  stockholders  are  efifecied.  iliey 
can  come  in  a:»  parUcs  u*  a  ^uit  at^aniM 
the  corporaiion,  and  a^k  ihiit  tUeif  pr(»p 
eriy  be  rrlievcd  from  the  eficci  tif  ^u*  h 
fr;iud.  Bavliss  r.  L.  M.,  etc.,  R,  Co.,  8 
Biss.  tU.  S!  C,  C.)  iq3. 

2,  See  Dodge  t\  Wookey,  iS  Htiw. 
(U.  S)  3$i,  and  other ca«e£  cited  in  next 
10  Iwst  note. 

The  corporation  Is  a  necessHry  pdri> 
to  proceedings  lo  restrain  the  uijiMrpation 
of  corporate  franchises.  People  tr,  Flini, 
64  Cal.  49, 

In  an  action  again s^i  partners,  to  en- 
force a  lien,  the  answer  whs  filed  by  a 
£orpor*itton  allef^ing  its  incorpt»raiion 
and  its  title  to  the  property.  Judfjment 
for  tl)c  plaintiff  wn?*  reversed  on  ciror, 
the  corporation  not  iiavini;  been  m^de  a 
party  10  th)C  suit.  Rtmsscati  ^^  Hall,  ^^ 
Cal,  164. 

3,  Where  stockbotders  arc  jointly  and 
severally  liable  on  bonds  of  a  corporu- 
lion,  they  are  properly  mule  dcfendaril?* 
in  a  suit  ag:iin!it  the  Citrpoiaijon  on  such 
bonds,  to  avoid  a  tnnlijplitiiv  of  ^^uil^ 
M.&  R.Pho^.Cii.!'.Briidley.i«5  U.  S.  17s 

Tlic  A/h'kigitH  statute  a  Haw  5  s^uit^  k>r 
faboT  done  lo  be  brought  at^amst  a  cor- 
poration either  alone,  or  joitilly  with  one 
or  more  stockholders.  Where  a  claim- 
ant elected  to  sue  a  corporation  alonr. 
and  recovered  judgmtni,  it  was  held 
that  he  could  not  aftefwariH  bring  an- 
other  action  on  the  same  debt,  or  on  a 
claim  including  it,  af^siinst  the  corporation 
and  the  stockholders  infntiv,  Milroy  v. 
S.  M.  Iron  Min.  Co,,  43  Mich   23 1. 

Such  an  action  cannot  be  brought 
against  stockholders  only*  Thompson  t*. 
Jewell,  43  Mich,  240, 

4  The  process  acainsi  ^  cnrporation 
in  actions  at  law  must  be  by  summons. 
1  Kyd,  271;  Ang,&A,Corp.i^'b37:  Anon.. 
6   Mod.  1S3:   Lvnch  v,  Mechs.   Bk,,  (3 

Johns.  (N.  Y.)i37 

This  ES  now  usually  provided  J^y  statute. 

For  commcnccmeni  of  surt  hv  attach- 
ment, see  FoREiaN  Cf>«rnKATloN'S, 

For  the  old  rqnry  process,  seu  Sec 
(^u ES r K At n t N ;  ^^ ' ' w i'*i n ^ 
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CHFi  be  served  an  the  proper  officer,^  within  the  jurisdiction  of 
the  court  from  which  it  tsjsucs,^  It  is  no  objection  to  the  service 
that  it  wa^  m.tde  by  a  member  of  the  corporation*^ 

5.  P  leading  a  ad  Evidence. — ^As  the  right  of  a  corporation  to  sue 
and  be  iiuud  as  such  results  from  its  corporate  existence  011!)%  an 
issue  may  be  raised  as  to  such  existence  de  facti};^  unless  the  de^ 
fendant,  sued  either  by^  or  as*  a  corporation,  is  estopped  from 


1.  Servke  on  an  imJividuai  miJiTiber 
<ij  the  curiior^tKm.  where  tl»e  return  docs 
tJt*i  siaic  livit  he  is  ihe  chief  officer,  is  in- 
valid Aiken  p.  Q.  R  Co.,  6  Cal  t86: 
O  Bn(!"n  '\  Shaw's  Flat,  etc  .  Co.,  ioCiL 
54 J :  Raiici  V.  Ptyps,  of  Locks,  J  Diiy 
tCMiiti. ),  441, 

Service  'should  be  made  on  one  of  the 
prindpnl  titficers,  usually  ihe  pfcsident, 
tx%  pfovidetl  hy  atalute  An|f.  8t  A.  Corp*, 
t^  C137;  V\  ;iicr  Loi  Co.  v.  Bk*  of  Brunswick, 
yo  Ga  6S5;  flL.  etc.,  Co.  v,  Kchnrtiy, 
34  UL  319.  The  shcrifif  ruiist  asccrtitiq 
ihttt  Lhe  person  served  is  ai^ty^lly  iht^ 
(>rt*|»er  ijfticer  A  return  of  service  t>n 
*^  A  R,"  a^  prcsi»ieni.  Is  invalitL  [A  %f> 
H*  24  Sut.  90;   C  I'.  D.  2j  Sro,  <J7,J 

Set  vice  on  any  ii^tni.  not  a  luw  ai^ent, 
ij*  iafid  in  lUtinyU  %\  the  prcs^idetU  is  not 
Jiiund  in  ihetouniy  where  soil  is  lirouuhU 
Chicago  etc,,  R,  Ca  iK  Fell  23  III  J33: 
J'tur'i*  IfJt^    Co   V.  Warner  jS  111  429, 

In  tertan*  ra^es  s<^rvice  on  direftors  is 
-t^iiifiii  ienu  rioyd  ^*  Chef'apcrtkiL',  etc, 
!♦'  ,  17  Ind,  195.  Or  on  Ihe  secreiary, 
tiilfijj  i\  Indep.  Min,  Co.,  i  Nev.  247. 
Or  on  anv  officer.  Tom  f^  First  Soc,,  ig 
Wend.  (N.  Y.)25, 

There  c*iti  be  no  service  iip<:>n  an  ex- 
liflii  rnrponnion  *o  asi  [o  authorise  a 
j  11  demerit  iigciin^t  il  bydcfiiulL  S.  V,  & 
p.   R.  <\i.  ?^    Misfnni,  85  Pa.  25. 

ServiM  of  Att&elirai«&t  on  torporatit^n 
4t*irnhhte, — Where  tlie  smiute  does  nol 
pN.'!!6rribe  a  speciid  ofiBcer^  service  must 
lie  on  Ihe  presifiem,  as  at  common  Jaw, 
Clark  V,  Chapman,  45  Ga.  486;  Sleiner 
V.  C*  R.  Co..  60  Ga,  552;  Landrcth  7'. 
Gierke    10  Ilcisk.  freEin.}  33. 

W^haievtT  ihe  siaiuiory  mode  of  ser- 
vice, \\  must  be  f^tlloived,  Kennedy  ^. 
H.  L  h  S.  Soc.  38  CaL  151;  Daniels  r^. 
Mcu^hard.  ^3  Ga.  359;  Viirnell  v,  Speer. 
55  Ga.  1312;  L.  S.  &  M  S.  R.  Co.  f. 
Ifuntt  39  Mich.  469;  S.  M*  !os.  Co,  f, 
SccltiTfion.  19  Tex  3. 

Hence  it  has  been  held  ihat  where  ser- 
vi*'e  is  required  on  an  officer  of  the  cor- 
poration, us  at  torn  ev  cannot  accept  ser- 
vice.   N:  C*  R.  Co.  k  Rider*  45  Md.  24. 

Htir  ir  ha^  been  helit  that  service  in  any 
tn. 'inner  auihonzed  ami  requested  by  the 
t»rf  sidrrit  and  liire-  \^x^  wa';  hintJing. 
Davidson  %^.  Donovau,  4  Cr.  (U   S.  C,  C.) 

578. 


.■\  notice  served  on  the  officers,  th^r 
tkfv  were  attdched  rfS  gtirnish^es  of  the 
dt'fcndant,  was  h«ld  no  service  on  Ihe 
Corporal  ion.  Claffin  t*.  tow  a  Cy,,  i; 
Iowa.  234;  Greer  v.  Rowtey,  t  Pitts. 
tPa,|  I. 

2.  Uhjgb  C.  ^  N*  Co.  V.  Ubigh  B, 
Co  .  6  W.  N.  C.  iPa.)  22^:  Et)y  p.  H.  P. 
R.  Co.  6  W,  N.  C.  (Pa.)  585.^ 

A  law  authorizin/f  corporations  to  \m 
sued  in  any  couniy  where  ibey  do  tausi- 
nesai  is  not  tinconstiuicional  under  a  pro 
vision  that  they  may  be  stied  "  in  like 
ca^es  as  naiuriil  persons/*  Home  Prot, 
Co.  I*.  Rli  bards.  74  Ala.  466;  Mobtk  L, 
L  Co.  r    Pruell,  I  Ab.  487. 

A  corporal  ijon  chartered  itt  several 
States  may  be  garnished  in  any  of  ibem. 
Smith  :'.  B.  C.  U  M,  R.  Co  .  33  N.  H 
%n',  Sprairue  v.  H.  P.  &  F/R.  Co.,  % 
R,  I.  233;  B  A  O.  R,  Co,  V.  Gallahiie. 
12  Gr.iti  (Va.)  655;  Mahany  i\  Keplmri, 
15  VV,  \ra   609. 

3,  Anu^  A.  Corp.  %  631);  Adams  r, 
W  i  scasse  t  B  k .  ( G  f  e«T  rr .  Nf  e . )  361 :  M  e  rch* 
Bk.  r%  Cfii-ik.  4  Pirk.  ( Ma*is,  J  405, 

C  Macaulcy  \k  B.  iSc  B.  Prig,  Co.,  67 
How.  Pr,  iN.  V-i  25^ 

Ejtislenee  dt  ptfto^  the  posscssicim  of  » 
charter  from  the  proper  »uibi>rity  and 
usirr  under  it.  are  of  course  all  th«it  can 
be  iTiquired  into  in  a  rojlaieral  proceed- 
ing, Tbf?  invalidity  of  the  r baiter  or  bs 
f forfeiture  can  on  ly  be  established  by  y^i\y 
ceedings  in  tpm  -tif^rninH*.  See  tuptn^  8. 
lLLt:i;Al>  iNCriltlViK^rinj*. 

If  it  appears,  on  such  issue,  that  there 
is  no  chi*rtcr  from  the  proper  authority, 
proceedings  mu!<l  he  dismissed.  D.  *&  N 
L  TcL  Co,  r.  Dc  Mat^athisis.  35  Fed.  Rep. 

d.  See  sufm^  S.  Illkgal  [NCORranA 

TIO?*. 

In  case  of  such  an  esitoppel  the  cr*rpo 
ration  must  claim  ibc  benc'Iit  of  it  f>ri  1  <  ■ 
record  or  it  will   be  considered  w^i 
Also,  where  the  contract  or  other  (ii-i-  1 
constituting  the  estoppel  does  not  ap; .   ,. 
in  the  p  rev  in  us  pleadings  tl  must  hr:  m-i 
up  by  replication:  where  it  tloes  not  ap 
pear,  the  estoppel  must  be  raised  bv  de- 
murrer.    Or,  R.  Co.  V.  Or,  R,  &  Kav 
Co.,  22  Fed.  Rep-  245. 

6.  Sec  snpuu  8.  itLKfiAl,  Il«CO|LroitA- 
T»ti*S. 
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CXyMrORA  T/ONS, 


Ple«diDf  And  iTldenoe. 


At  common  law,  and  under  some  codes,  a  corpora- 
le  or  be  sued  by  the  corporate  name  without  further 
f  incorporation  or  of  authority  to  act  and  contract  as  a 
,  *  but  in  5ome  States  the  rule  is  otherwise,^     The  (act 


?d  as  a  Cfirj>*»rauoii  ran, 
j  \{\aX  it  never  was  organ- 
\  iir|»flnkliili*in  <?%'tT  J>ei:il 
ohom  V.  Siar  Un,   Lifics, 

afpf>mtif>it  niny  alsr*  pmve 
cs»aH<»ii  of  ccirprifate  func- 
II  t'  SirtiinUtin,  S6  N*  Car. 
rc|>re!ieiiirfiivt  of  a  curpo- 
wiih  process,  may  pit^nd 
nit  thill  ilie  corporalion  is 
finvc  ic^  ctismis*^  ihe  suit* 
R.C0..3  Flip.  ^U.S.C,  0 

i  Corp.  ^  632. 
-s  r.  D.  W.  L  Co.,  2  Ld. 
fas  Skid,  fifptrwdt).  tliat  "if 
oper  fur  a  tiirporaiion  ibcy 
^  bow  (hey  were  inruipu- 
I  be  naiui;  arijues  a  rtirpr>- 
le  House  of  L^*fds  so  held. 
;'.  Si.  Peter's  Cb  .  5  W.  & 
f  defendants  had  requested 
cbarj^c  that  ihe  pLiniifls 
I  the  dechiraiion  that  ihey 
on,  seuing  out  ihe  tide  of 
g  the  curpoTuiion  and  the 
sage/'  This  was  leJiti^ei!, 
nh  of  errar.  the  supreme 
■reden^  of  an  avermetU  nf 
or  u(  a  prof  eft  of  the  char* 
rmluced  in  any  dec!  a  rot  ion 
>n;  nor  is  there  any  reasiin 
jld  be  one.  Unlike  a  iinnd 
mink^Eraiion,  a  is  no  part 
sue  any  more  than  an  act 
>*iri  of  such  a  title.  Noih- 
or  Lfraiir  of  administraiuin 
h  n.  prof e Ft,  and  oyer  can. 
\de<i  nf  H  private  statute 
rnfcn  has  been  made  of  n. 
ibis  instance  tni ports  that 
a  boily-politfe,  ami  hail  ibe 
-rwise  (he  plainiifif  might 
he  wunt  of  an  act  of  intor* 

c  effect.  WooTf  fK  Ctlv  S, 
r.  ^t  S,  my.  Cent.  MIk/Co. 
.  3  Conn.  tf)t):  Frve  v^  Bk, 
351»:  Si^>ngle  f,  lad,  eic»» 
.  176;  0*l)..nakl  f%  Kviins- 
C*K,  t4  Ind,  J59,  Htaston 
R.  Co,,  16  Ind,  275;  Ryi<n 
Ik.,  5  Ki»n.  65I:  Li:;hte  :^ 
Co.,  5  B^>s.  (N  Y)  71^*; 
L  V,  BcJiscf,  13  How.  Fr, 
Jthgow  I'.  Common wralih* 
97 i  Recs  i\  Con.  Bk.,  $ 
26. 


Where  ibe  name  of  a  party  to  an  action 
is  sijcb  as  to  import  that  it  is  a  corpr/ra- 
tion.  atid  tbe  cau.^e  pniceeds  to  judgtuenl 
wiibout  any  alkpiilion  as  to  its  incor- 
poration«  ibe  judji^ent  is  not  void. 
Whether  in  such  a  cuse  the  n-imc  mv 
ports  a  torporatioii,  should,  as  a  geneial 
rule,  br  left  10  jtidiciftl  knowledge,  H. 
Cecilia  Acad.  v.  Hardin  (Ga.),  3  S.  Iv 
Rep.  305, 

In  Sianly  :^  R.  &  D.  R.  Co.,  89  K.  C. 
33t»  under  ihe  local  code,  ihc  court  snid: 
*'  It  is  difficult  to  assign  an>'  »u(1^i.'ieiii 
reason  wby  m  corpuratton  suing  or  fut'd 
should  be  designiiied  by  iiny  futiJ^er 
description  than  its  corporate  ii.im<% 
which  does  not  apply  with  rqu^it  fu)  cc  lo 
a  natuial  person,  she  oti^  purpr^se!  in 
either  case  being  to  point  01a  the  piirly 
to  the  action  The  appcaratice  and  plea 
to  the  merits  or  answer  is  a  Ci  Arties  si  on 
of  the  suffictency  oJ  the  designation  of 
the  person,  natural  or  arii^cial,  ^tml.  if 
intended  to  be  disputed^  ii  shnufd  be 
under  the  present  practice  by  answer." 
So  under  the  section  of  the  Uijuti  Code 
in  regard  to  i^ctions  on  wriuen  insiru* 
rnents,  when  *'suii  may  he  brought  by  or 
against  any  of  the  panics  therein,  by  the 
same  natne  and  tlesrription  as  tbo^se  by 
which  they  are  desigriaicd  ii^  such  tnsiru* 
meni.'*  Harris  Mig,  C»,  -/,  Marsh,  41^ 
lovva,  1 1 , 

In  La  Grange  Mtll  Co.  v,  Bentiewltjr, 
sl  Minn.  62,  it  was  held  thai  whrri!  the 
complaint  ailcged  that  the  corpnali»>n 
plaintiff  *' entered  into  an  agreement  In 
and  tvitb  earh  other/^  this  Included  and 
itni'lied  the  plMiniiflf's  Citrporate  rapacity 
and  power  to  make  the  agreement. 

Where  a  company  has  iiuihofiiy.  under 
a  general  statute,  tb'iugh  not  by  im  char 
ter»  to  enter  into  the  conir^ict  In  suit, 
such  authority  need  not  be  alkged  in  the 
de  clam  I  ton.  Toppan  v.  C,»  C.  &  C.  R. 
Co.,  I  Fl+p,  {U.  S.  C.  CJ74, 

2.  In  Bliss  on  Code  Pleading,  §  346. 
il  is  stated  thai  while  drnnesltc  muni<'ip;\| 
ct»rpciruttons  :ind  domestic  private  corpo- 
raiii>ns  createil  by  or  uinler  a  public  act 
need  not  aver  their  incorporaliou  in  the 
complaint,  on  the  ground  that  the  ctiurt 
w'tll  irtke  judicial  notice  of  the  acts  incor 
pnrailng  them,  >et  that  *'  uh^n  a  foreign 
Cftrporation  tonnes  .nio  coafl*  or  a  do- 
mestic one  created  by  i%  private  act,  or 
where  piivaie  proceedings  nrr  nt;ccs,vary 
to  hs  creation,  thr  court  Cioinut  know  of 
its  legal  existence;  it  is  a  que  si  ion  of  facE 
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of  incoTfKjration  must  usually  be  specifically  denitfd  by  plea  or  an- 
swer,' and  in  most  States  is  admitted  by  a  plea  of  the  general 
issue.*^     Legal  incapacity  of  a  corporation  to  sue,  appearing  on 


iipc»n  which  is^uc  may  bt  takf-n— evi* 
ikiicc  mnv  be  required  hi  regartJ  w  it 
.11 H I  ibercfore  upnn  pridcipk  thtf  f«ict 
must  be  pleaded  "  S«rc  Si,  P,  Div.  f. 
Hffnirit.  9  Mm  it,  15". 

This  rale  is  hcitj  c?sp("ci4ilJy  reasonable 
whL-rc  d.  cortMiiaUort  ^ues  011  a  cottir^ct 
fiujrle  in  a  (time  *»lhcr  Ihftfx  thai  tfi  whkh 
n  sues,     Home  ?•.  Friichey,  to  Mcj,  App. 

The  Ntw  y&rk  Code,  §  i77S.,req«tf«s 
itiHl  in  ;iCtic>Ti*  by  Of  against  curporations 
ihe  complaini  miisi  ^ivcr  »bc  incorpora- 
tiorr,  whether  donneslJC  or  f(*rpt^;ii,  liiid  if 
ihc  latter,  ihe  Sialc  or  couniry  of  iis  crea* 
lion*  The  art  under  wliith  ii  was  treated 
need  n*M  jpeciiilly  tie  refefrptj  to.  See 
[rvtfig  Hk.  V,  Ci>rbea.   10  Abb,   K.  C, 

ti  lias  becii  held  that  a  reference  |o  the 

chatter  *n  the  complaint  did  Tiot  so  tncor- 
poraiR  it  therein  ihat  failure  \a  (ijlege  per- 
forni  since  of  cimUiUons  precctlent  tt*  ex* 
Hicnce  would  be  [ussterUI  C,  &  C,  R. 
Cg.  7k  White.  14  S.  Car  51;  C,  &  C.  R, 
Ci»,  t^  Garland.  1 4  S.  Car.  63. 

Where  the  complaint  drsrribed  the 
plaint  i  fl^s  ^s  *' Thtf  Si,  Luuts  Hanging  and 
Rope  Company/'  without  more,  it  w;  % 
held  \\iA\  the  record  dtd  not  i^how  th'^t 
I  hey  syed  as  a  corporation,  so  that  a  j^lca 
of  Hut  Uti  corporatitjn  was  irrelevi*nt, 
aand  should  be  s^iruck  out»  Ware  v,  St. 
t.  B.  ^  R.  Cn,.  82  Mo   667 

Where  irttorporaiiiHi  is  alleged, virheiher 
required  by  the  local  practici^  or  not,  *i  is 
uiiiiecebSdry  to  litate  every  particular  ctr 
r  II  m  lit  lance  S,  &  T.  R,,  Co.  v.  Tipton,  5 
AJ.»,  737. 

In  the  complaint  of  a  corpuratmn,  z%ti 
^11  legation  of  the  date  when  the  aruclt:*  of 
associaiion  were  tiled  sufSciently  shows 
the  l>egmn!irig  of  its  corporate  exisience* 
E\*ery  facl  necessary  to  the  original  or* 
guni  nation  need  not  be  aJkgcd.  Washer 
r-  A,  C-S.&  V.Turnpikc  Co,.8i  Ind,  78. 

An  allegation  that  ihe  plaintiff  is  acor- 
poraUon  under  the  laws  of  ihe  State  is 
^udicient  10  establish  its  right  to  sue, 
Cal.  Hav.  Co,  V.  Wnght,  5  Cal,  asS, 

1.  The  plea  is  technteaUy  known  us 
*'  nut  Ht'i  corporation . " 

At  common  law  want  of  rorporate  eie- 
hlence  should  be  pleaded  in  bar,  while 
misnomer  or  want  of  capticity  to  sue  in 
tile  particular  case  must  he  pleaded  in 
abaterneni.  Norih*d  Ci»,  Bk.  z\  Eycf,  60 
Pa  436.  See  also  Or,  R.  Co.  v.  Or,  R. 
h  Nav*  Co,,  32  Fed.   Rep.  245:  s,  c,,  23 


Fed    Rep    %yi\  Zwh  Ch,  %\  St,  Peter's 
Ch,,   s   VV;    U    S,    (Pji,)   »I5;    Frili   r, 

Camnirs.,  17  Pa.  130, 

In  5inger  Mfj^.  Co.  r,  EfKtii^er.  79  Ind. 
264.  the  defeitdHrii*s  4ins«er  |h-4t  the 
plainltfT  **had  not  cinnplied  «Hli  tire  pio- 
irisions  of*  it  certain  a*:i  rejjiiiding  cor- 
porations, was  held  loo  mvcertain  for  a 
plea  hi  abate m rut.  and  b^d  ki  bar  for 
statm^  (inly  ci»nclusiuiis. 

A  corporaiiLH)  l^ti  lake  advantage  of  a 
misnomer  only  by  a  plra  in  abatement, 
L,  W.,  etc.,  R.  Co  t\  Richmond,  it  Lea 
( Tcnn  ),  205.  So  Lindi?f  lUe  Xtu*  Vi^rk 
Code  ilie  litrnia!  of  corporate  existence 
must  be  explicit  in  ^n\\tx  to  pnt  ihr  platn- 
tiff  to  pre  of.  Henicsion  ik  Thingvalla 
S,  S,  Co.,  It  Hun  iS  \X  0* 

Where  hiiorporatfon  is  allc^^rd,  it  need 
not  he  pn>ved  mdess  positively  drnicd. 
S  ^  A  Assn,  -'  Read,  tj3  N  Y.47.1;  ».<:, 
4  Am  t%  Kng,  Corp.  Cas,  tSi. 

To  the  -same  effect:  Y,  M.  C,  A.  v, 
Delharh,  %^  Mo.  475;  Bulkley  p,  B.  M, 
Iron  Co,,  77  Mo.  103. 

3.  At  common  la^v  it  w^%  ort^inalty 
licUl  Jhrtt  upon  the  general  issue  pleaded 
the  pUtntilT^  must  prove  that  they  ^re  a 
rorptir^iiioti.  Norns  t\  Stapps,  Hf>b. 
210  b:  llenricjiie*  p  D,  W.  I.  Co..  2  l^d* 
Ray,  1532:  Jackson  t.  Plumbc,  S  Johns, 
(N.  Y)  2t)5,  Bk.  iif  An  hum  t»-  Weed.  19 
J»»hns,  (N»  y  >  303;  U,  S.  V.  Stearns.  15 
Wend,  (N.  Y.)  314:  Taylor  ik  Bk  of 
Ale^amjria,  |  Lei,  (Va  \  471* 

Where  thiit  practice  sliit  obtains,  the 
same  rule  applies  to  motions,  Cent, 
Land  Co,  f^  Calhoun,  i<>  W.  Va  361. 

The  tnore  usual  rno<leTn  prrf^Nr*'    hnw. 
ever,  reK^rds  this  plea  as  *i(]i 
coriKjrate  pstistence.     Un  Ceti 
Nobk;  25  Fed.  Rrp.  502;   Print t  t,  tUmi 
Hk   of  Colxjrnbu«i.  f  Al)i.  a4t:  W  W   >i,Hv 
Bk.  f\  Ford.  27  Cofin,  aSj;  Lii*  '  *  ■'■ 

?',  Church,  3f)  Conn,  148;  Ta  , 
oi  ilJ..7  T.  B.  M.u>,  (Kv.l  5S4.   '....-..<- 
ton  r-    Farmers'  Bk.,  5  \\   h  J  fMd,)  \^y\ 
Chr,  SiTT.  T*.    Macotnber.  3  Met,  (Muss,* 
235:  Johnston  Harvester  Co.  r,  Clark*  30 
Minn,  30S;  Concord  v.  Mc  J  mire,  6  N  H 
527;  Meth,  Ch,   V.   ClnrlnrmiL    %    1 
2.H6;  Wolf  7^  Goddard.  0  Watts  (Pii 
Rheem  r,  Xaiig,  Wheel  Co.,  33  P.<    ;,^r^; 
Lib.    Kxodus  S,    Co.   1%    Rorl|;cTs.    ►!  S. 
Car,  27,     And  where   the   defendant   S» 
presumed  to  p3ea*l  the  general  is5tie,  as 
in  a  jtist ice's  court  in  Mttu^nn.  proof  o( 
corporate    existence    is    not    nrre?&i*ry, 
F  Ac  D   Bk.  -',  Williaoison,  61  Mo,  359. 
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the    record,   *ihould  be  taken  advantage  of  by  de- 

exi^stcnce  dr/at/a  is  proved  by  the  existence  of  a  law 
t,  and  by  user/'*     The  presumption   is  usually  in  it?* 
ts  admission  be  necessarily  involved  by  s^tatcinent  of 
upon»  the  parties  cannot  deny  it.* 
ngs  should  be  in  the  name  of  the  corporation,  made  ^ 


crtde  plriidiiifif,  it  hits 
s  buL  rc^imable  that  the 
trquirr  ihc  dcfenilitiu^  if 
ic  pUmtiU's  dcniJAntl  bc^ 
n  show  ii  riRhi  to  Appear 
hih  wbjccliiHi  sprtifttalJV 
J."     HUiiS  till  Qidt;  ntM^ 

owpvcr  n  general  drn Jiil 
)uts  ihc  pU(tiij0*!^  mcor* 
\  unless  it  took  piiice  by 
c  defendant  is  cMopptftJ, 
ne  r,   Frkdicy,  lu  Ma, 

L  j>  0'D«nnetU  40  M.  Y, 
CtilL  r  Barttrlt.  S  Hux 
inc  r  Rcrti.  3  Ut.  506 
lie  exist  en  ce  is^  pTopcrly 
omplalnt.  Icg:i(  capacity 
cd.  and  if  no  fhOM  orcif- 
le  cnntriiry  3ppe:4r  on  ihe 
»laint.  It  t^  nfjl  demurra  , 
id  of  want  of  such  capac- 
Co,  IK  White*  14  St  Car 
Iq,  t'.  Garlatid.  14  S,  Csr 

igs  are  necessary  lo    be 

Lo  esUbiish  the  existence 

I  iit  /atii^,  vii.*  I  he  exist- 

titf,  or  some  law  tmJer 

v^nh  the  powers  ;is- 

<y  be  creiitect,  and, 

,   .K,^  party  to  the  suit  of 

►d  to  be  conferred  by  such 

'     M.  E,  IL  Ch.  t'.  Pick- 

\$2.     See  &ho  Mnraweu 

lylor  Corp*  S  MS!  Mi«n\i 

ichkiss,  17  hi.  App   b22i 

Smell.    Co.fc    4    Brown 

owing  the  use  of  the  cor- 
id  the  exercise  of  corpo- 
Ihat  ihe  plaintiff  was  an 
1  obtained  a  ludgrncnt 
ently  shows  the  existence 
jn*     Johnson  t\  Gibson, 

nst  a  corporation  and  its 

u-it  ir.r    rritfiv  years  ihey 

r  dainjcd  lo  be 

k^nt  evidence  of 

lipton  F*  L  Co,  t\ 

33;  s.  €.,  5  Am.  & 


tnd. 
.  94 


2S7 


A  copy  of  ihe  organization  rcrM%^ie 
cif  a  tiiihonal  bjirtk,  cerliJied  <*mf  fce<«i1ttt 
by  the  LotnptfoiltT  of  Uie  turmi*'!  i  l> 
suflifie Hi  evidence  of  corpor^ie  exislencvv 
M\k  f,  Blo^^tnmgion  Bk. ,  *}t  tiK  30;  Rock 
J,  Bk.  i\  Loyhcd,  sS  Minn*  3116. 

lu  Vali/itfmn,  a  copy  of  llic  attitrlcs  t>f 
incorporation  is  su^Lient,  Fresno  C,  ^ 
\.  Co.  t\  Warner.  17  Am.  H.  Eng,  Corp* 
Cas,  37, 

Exccuiion  of  SL  note  and  tieed  to  a  t:i>r 
po  rati  on  have  tjcen  held  sufficient  prima 
/ndr  evidence  of  its  cxi^ilencc,  Hrowix 
V,  S,  A.  Mig^i  Co*,  110  III*  235, 

In  case  of  a  vsif  iance  between  the  cor* 
pi>fatt  namr  jn  ihe  coiiHitct  and  that  on 
^'Irich  the  «iiit  if;  br>>U);i;ht.  evidciRC  uf 
miMuke  s^houtd  be  stibmittcd  tu  ihe  jury* 
riendel  r  B.  &  D.  Tpke.  Co.*  16  S.  &  Jt 
(Pa,)  92.     See  Evtt)i(!NCf:. 

d  P.  ^  M.  Bk.  V,  Padgcil.  6g  Ga. 
159;  Sword  T^  Wickcrshiim.  2(^  Kan.  74O, 

Where  u  corporal  ion  has  Ronc  into 
operation,  and  rights  have  been  acquired 
under  it,  every  prc^^umption  should  tie 
TDade  in  favor  of  its  iej^al  eKtslent:c. 
While  t'.  Stale,  £k)  Ind.  373;  llagerstown 
Tpke,  Co.  tK  Cieeger*  ^i  H  &  j.  (Md.) 
122;  All  Sts.  Ch.  T',  Loveii,  t  Hall  fN 
Y.),  »(>!.  Atid  see  /«//«,  DEKECTlVb  K* 
COKhJHATION,   p.   197* 

4  fiikhoi!  tK  Brown's  Rob.,  cic*  Co., 
65  Ind    388, 

5.  In  a  suit  a^a^inst  a  corporation,  the 
answer  should  be  made  by  its  principal 
officer,  who  should  be  sbic  10  admit  or 
deny  the  facts  charged  and  interrof^aied 
about,  or  10  5tate  his  want  of  knowledjsre 
clearly  and  truly  as  a  reason  for  doing 
neither/*  Hate  *',  Coniin,  L,  I.  C<*.,  t6 
Fed    R.  718, 

The  nn^wer  must  be  filed  by  the  nffi 
cers  ai  the  lime  of  filing*  Meehs,  Bk*  v. 
Burnet  Mfg.  Co  ,  32  N*  J-  Eq    236. 

Asa  corporation  can  only  ron  tract  by 
lis  ai^trnis.  it  is  sufficient  to  aver  that  the 
cnrporation  made  the  contract  in  suit- 
Ruchesier  :•,  t^haw,  too  Ind.  26S.  And 
the  aguni's  auiboriry  may  be  pr^ived  by 
pHfrtl,  MorrdI  7K  C.  T.  Seg,  Mfg.  Co,» 
32  Hun  (N.  Y,l  843. 

Under  the  /Wtf  }Vr^  Code,  a  rorp^ra- 
llcm  sued  on  a  note  must  serve  wish  \tb 
answer  an  order  of  court  directing  a  trial. 


A«£t04fl  By  aud  A^^mt 


CORPO/^AT/OJVS. 


£^CltU«J2^ 


and  verified  «  (if  necessary)  by  one  of  the  principal  officers     The 

corporate  seal  must  be  proved.^     Members  of  a  corpDration  a  c 
competent  Witnesses  for  or  agatniit  it.»  '  ^'^^uon  arc 

a  Execatioa^^Property  es>scntial  to  the  performance  of  tht  puh, 
Uc  duties  of  a  corporation  cannot  be  taken  in  execution  and  sold 
under  a  judgment^  against  it,  without  an  express  statutory'  pruvi. 
.ton  to  that  effect.*  The  judgment  creditor  .hou Id  app!v?ofa  rJ, 
^■^^d  a  sequestration  of  the  corporate  earnings.^  the  samr 
t  I*  vu  "t  ^""i  franchises  on  account  of  their  intangible  charac- 
Ui-  \V  rth  these  exceptions,  corporate  propertv  h  Ibble  to  exe- 
cution in  the  same  manner  as  that  of  indtvfdua]'^  * 


or  Uie  pJaintiff  can  enter  jutlgmeni* 
Htit5oi»  7\  M,  StbL  Co..  12  Abb.  N  C 
iN.  Y.)  378:  s.  c.  64  Huvt.  Pr.  (N  Y.) 
268;  Sclikjfeg  V.  Am.  B.  &  A.  Boi,  Co 
12  Abb  N,  C.  (N.  Y,)  2^0;  S.C..  64  How. 
Kr.  m.  Y.}  Hjfe,  ^ 

Atto^^Lmeol. — ^The  siaime  usually  pro- 
vidcs  ihaL  the  answer  shnlf  be  made  i^y 
the  chief  officer  of  a  corponititm  g;ir. 
r*i«hee,  and  under  kscommoi*  seal.  This 
mttsi  be  sti icily  folloived  Bf^^rsdh  &k 
t'  Pne,  I  Ala.  39Cj;  P.  ^Sj  M,  Bk-  li 
Leavens.  4  Ab,  753;  78  Ala.  tJsS;  CalLi- 
han  ?■.  iriJioivell,  3  Bav  (S.  Car.}.  S:  B. 
&  O.  R.  Co,  TK  Gallahuc,  ta  Grau.  tV*.) 

655. 

In  ntimiis,  it  may  be  made  by  ihc  sicc* 
reiary,  ar^d  iiiust  l>e  switrn  t'u  by  the 
pmpcr  ulficer  or  ag^rit.     Oliver  ?%  C.  & 

A.  R.  Co.,  17  Ifi.  5S7:  C.  R.  L  &  p,  R. 

Co.  I'.  Mason,  ti  I J  I.  App.  525, 

In  Mtnnr,  it  m.\y  be  made  by  an  aifcnt 

or   auurney.     Jiead    ?'.  Mcniil,   34  Me* 

S86, 
I.  The    verification    of  a    complaltvr, 

made  by  '^n  olucer^  neerl  not  Jttaie  why  it 

is  mit  m.ide  by  the  party.     It  is  the  veri- 
fication of  ihe  corporal  ion  ttsclL      Com  I. 

Bk   11.  Hutch inson,  S7  N.  Car,  22. 
The    treasurer   of  a  corpofatirni  may 

veryjfy  an    aTiswer  on    In  formal  ion   and 

belief.      Macauley   ?■    B,  &   B,  Prtg.  Co  , 

14  Abb.  N.  C(N.  Y.)3I6. 
2-  The  witness*  pf^r^onal  knowledge  is 

requisite,     F.  &  M.  Tpke.  Co.  v,  McGul- 

tont»h,  25  Pii.  503. 
That  the  *ieal  was  affixed  by  aiithoriiy 

of    The   d[rect«irs     need    not    be    proved. 

yufck^iill  V.  Railroad  Co.,  1  Leg.  &  Ins. 

Rep,  (Pa.)  107^ 

3.  They  were  formed v  inrompetenl 
on  thegrounri  of  Interest.  See  Evii>kncf.. 

4.  M^^rH'vrir  Corp.  §  1125:  Giie  f.  T. 
W,  Can  Co..  34  Hr*iv.  fU,  S.)  2*^7; 
I  .*  *u h vi I le  Wat ** r  Co.  rr  H  ^  1  m il  ton ,  S  t  K  v , 
517;  s.  €.,  3  Am.  ^  Ent;.  Corp.  Cna,  42'r ; 
CommonWfal'h  tf.  Coftinrtnv,  5  Cr-^h. 
tMass.l  50(j:  Goochn  McGce.  S3  N.  C.ir! 


59v  Coc  tu  C,  P.  &  T.  R,  Co..  10  Obo 
St.  372:  Foster  r.  FotrJer,  ^10  Pa,  2?r 
YoonKmiin  p^  E,  Jt  \V.  R,  Co  r^s  Pa. 
278;  Bdxier  f.  N.  &  H.  Tpke.  Co  .10 
Lea  (Tefin.l  4SS:  ».  c.,  4  Am.  &  F.fi(t 
Corp  Cas.  138;  Palestine  tf,  Barnes,  50 
Tex    538. 

The  PfnmvhQnia  act  of  Apiil  7.  1S70 
^t.  I  Pur,  Dig  359.  pl  H»,  provides 
for  a  specud  yf,  /,/  iigdiosr  all  the  prop 
erty.  franchise?,  and  fi^dns  of  pru^aie 
corporations.  Fost  %*  HtmpJicId  R  Co 
B  Phita  (Pa.)  639:  p.  It  B.  C  R  Co  i 
App  70  Pa.  355;  Hagg  v.  Farnswonh, 
ta  W.  N.  C^PaJsw. 
^  In  stich  cirsF,  a  kvy  ofi  the  franchises 
d&es  not  create  a  Iren.  The  (jroteeds  of 
the  sale  are  distnbutabb  among  all  iht 
creditors,  m%  in  insolvency,  Bayar^J  < 
App..  73  Pii.  453, 

5.  Moraweu  Corp,  %  1125^  Coriti|EtO0 
Dr.  Co.  7',  Shepherd,  31  IJow.  (U.  S  j  jts; 
LouisviJIe  Water  Co  v.  Hamillrm.  %%  Kv 
S17:  s.  c,  3  Am.  &  E.>[j  Corp.  Ca*^.  42r 
BaKier  K  M.  &  H.  Tpke.  Co.,  lo  l^ai 
(Tenn.),  488;  s.  c..  4  Am,  &  Eng-  Corp. 

fl.    Moraweu  Corp.  i  923,  t»  ^  Gti^  : 
T.    W.  Can.    Co..  24   Ho4;  (U    5  >  2.- 
Wood  r-.  Truckee  Tpke.  Co,   24X^1   474 
Mahoney  v,  S,   V.  W,    W.  Co,  52  Col* 
t6i:    Richardson    t-.    Sibley,    tt    Altni 
(>lass>.    77;   James   v.    Ponttac    PL    R. 
Co,,  S    Mich    91:  Sietvart   t\   Jones,  40 
Mo.  140J  Randolph  v.  Liimed,  37  N,  t 
Eq.  S57.     See  FKAprctfiSF.. 

t.    Reg,  ?^.  Vici.  Paik  Co  ,  I  Q    B.  289; 
Iron    Cy.    Bk.    r.    Sir  mens,  etc  .   Co.     (4 
Fed.   R.  150;  Sutc  v.  Bk.  of  Md,.  6G 
&  J    (MdJ  219:  Pierce  r.    Pan  ridge.    ; 
Mete.    rMass,)  44;   Perry    f.    Adittn^'   ^- 
Melc.  (Mass  )  51 ;  Anhuf  v  C,  &  R 
t)    Miss.   394;  Sire  r,    Btoom.    ig 
(N,  YJ  475;  Slate  r.  Rivea.  5    tr 
Car  J  307;   0.    S.    Bk.    ;.   Mcfch.    : 
R*»b.  (Vii.)  573, 

11'* nee  afi  property  not  tccyariy  d«dl- 
c.«:c4  [n  Mif  jviit''u'  us<*5  of  a  corporAtioct 
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11  against  Private  Corporations — Where  n  specific  ' 
cd  on  a  corporation  by  iH  charter  or  the  general  Ian' 
\\  ts  formed,**  either  tn  terms  or  by  reasonable  con- 
imph'c;itifm,  performance  thereof  may  be  compelled 
,  if  no  other  specific  or  adequate  remedy  at  law  be 
rhc  writ  may  issue  at  the  inst.ince  of  a  private  c»ii- 


I  i^ii      Piym.  R.  Co.  t\ 

F  tt  C.  Tpkc-  Cu, 

frnij  )  105. 

..^.,.>n  cxchangird  Kind 

iJi    It  %cxkt*i.  a  crcdiior 

,  Ihttygh  nrr  fraud  liaiJ 
Clijpp  V,  Peterson »  104 

St  be  specific.  *  Where 
a  sinijlc  questioct,  and 
wjiicli    is   picsenliy  dfr- 

<-i,uTi*\y  praciirable    10 

!>omi!thing  com  In - 

ui  as  comlitlons  and  4p- 

ly  by  I  hat  prfjcess  seems 

is  I  he  office  *jf  A  w^«- 

he  will,  lind  obedience 

■  ""^ncijss  for  coniempl. 

ry  irt  point  ■->or  Xde 

H  and  a  cf^mniand 

10  circuttistatices  would 

imond    Match    C«>.    v. 

I,  r45:  i,  c.r  S  Am.  & 
144, 

discretionary,  ihe  rule 

fix  ftif-/^   HaTfh^    52 

r.    Loacks.   2S  Cil.  68: 

,  37  Cal.  532;   Fiiliofl  t^ 

78;  Slate  V.  Van   Ness, 

te  r-    C  ^  C.  Str.   R. 

t    3%3:    E=    Bosi.    Ferry 

jSS;  Swan  r, 

<■   J',  Leonard, 

.  p I  i  .... V  [^ - i  ?'.  Sat^ d u sk y 

J  49;   Pre&s   Assoc,  v. 

n  duty  requifL-d  by  lit 
!ly  created  by  contract, 
K>rU  44  Conn,  1  Si);  State 
Co.^  3o  Kan,  404;  State 
Ct>.,  43  N.  J,  L.  505; 
c,  eu.»  Lo  .  16  Chin  St* 
/.&  W.  R.  Co^.syOhio 

ingham  W.  W.,  6  A,  ^ 
It*>h  Und  Co.*  MEm 

,  Co,  ^^    H^ilJ,   c>I    U,  S. 

II,  (C.  C)  515;  4  Dill. 
,  €ir..  R  Co,  r/.  Crane* 
*ilch  T^   MrDiarmid.  S6 

p.  Rivers*4c  L,  &  I. 
Slate  t.  lidrtt.,  etc.,  R. 


Oj.,  S9  Conn,  538;  Stale  j',  Van  Nlss. 
15  Fla,  J17;  Hiibcrshani  ?/*  Can.  Co.»  :!ti 
Ga,  fj^s;  Chic,  eic,  R.  Co.  r\  People,  56 
111.  365;  Firctnarrs  Ins.  Co.  e#.  M^iyor, 
J3  Md.  21)7;  Peiiple  t^.  State  Ins,  Co..  19 
^Hcb*  2(}2;  State  r,  S,  M,  U.  Co.,  il* 
Mit>n  40:  Slate  7^  Bt»ard  of  Trusiees.  4 
Ncv,  400;  State  t>.  Guerrero,  12  Nev,  105; 
People  f'.  Pdc.  Mail,  etc,  Co,,  so  Barb. 
(M.  y,)  2S0;  s.  c,  3  Abb.  Pr*  M,  S  (N. 
Y.)  564;  People  7/  Ciimniings,  72  N-  Y. 
43 ji;  Freon  e'.  Carriage  Cr».,  42  Uh(t>,  30; 
s,  c  H>  Am.  life  En^.  Carp.  C4s.  101 ; 
Can.  Comrs.  t/.  Willamette  Trans.  Co.,  u 
Ore.  2tq:  M*  M.  Cctn.  Assne.  v.  Com- 
monwealth, Si  PiL.  25^:  C^islnn  ?/  Leh. 
Water  Co,,  97  Pa.  554;  Slate  v.  Mclver, 
2  S.  Ciif.  25;  Mob.,  etc..  R.  Co,  p.  Wis- 
dom. 5  Heisk,  (Tend.)  t2S. 

The  jurisdiction  is  ancient  and  ifviif 
esiHblished.      High's    Exir,    Leg,    Rem 

A/iimfamus  lies  to  compel  a  ccifpoi  - 
tion  to  recognize  a  person  as  a  n»embcr. 
or  to  restore  him  to  his  corporate  righis 
if  improperly  disfratichised  i^r  wronglv  re- 
moved. Ang  &  A,  Corp.  %  6c>5;  liighV 
Kxt.  Leg.  Rem.  ^  294;  Wood's  Field  on 
Corp.  §462;  Hex  t\  March,  2  Hur,  01)9; 
Da  Costa  i'.  Russia  Co,,  a  St r  7 S3;  Med, 
&  Sur  Soc  V.  WealherJy,  75  Ala,  24B: 
s,  c.  10  Am.  &  Eng.  Cf*rp,  Cas,  26^  Stale 
7\  Geo.  Med.  Soc.,  38  Ga.  60S;  Sti*te  v. 
Crcs.  Cir.  G,  L  Co,,  24  La.  Ann  31 B; 
Rochlrn  r'4  \U\  Soc.  22  Mich  S6;  People 
t\  Med.  Si-t.,  25  How  Pr.  333;  fi,  c,  32 
N,  Y,  tS7:  Evans  7\  Phi  la,  Club,  50  Pa. 
107.  But  not  when  he  has  committed 
the  offence  charged.  State  v,  Milw,  Ch, 
of  Com,.  47  Wis,  67 1.     See  Amuj  icsn 

To  compel  the  di redone  to  call  a  meet- 
ing for  the  eleciion  of  (officers.  Rex  p. 
Aldham  Ins.  Soc,  6  Etig  L*  &  E  3fi5; 
s.  c,  15  Jar.  N  S,  1035;  Orr  1^.  Br^ickcn 
1'l>i£c,  Co,,  8t  Ky.  593;  s-  c,  4  Am.  & 
Etiff.  Corp  Cas,  23r;  Siiite  n  Wright,  10 
Nev.  167;  McNeely  f^  Wt*odriifl.  15  N, 
J,  L.  352;  People  ?''Gov^^.  of  All).  Hnnp  , 
fit  Barb.  tN.  Y,)  397;  Peuple  f'.  Luiii^ 
niio;;s,  72  N.  V,  433* 

The  writ  implies  that  the  election  wtll 
be  held  m  the  manner  pfovidr-rl  hy  l;iw. 
SiJiir  p.  Board  of  Trustees.  4  Ne%',  4*^* 

h  lies  to  reinstate  or  admit  '.o  o»^t«.e 
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ilifcciors  the  exercise  *jf  whose  fights  is 
refused,  /^^  par(€  Wilc>%  54  AU.,  at6i 
Pricur  -P.  Corn.  Bk-,  7  La.  S^g;  Curtis  i^. 
MeCuJloughj  3  Mc^,  201* 

To  etjmpel  a  corparatlon  to  keep  a 
register  and  inscri  ihc  names  of  stuck- 
linldtrs*  Norris  tu  Irish  Land  Co,,  &  tl 
&  B   525. 

To  compel  Ihe  exhibUion  of  the  cor- 
porate books  and  records  when  this  is 
iicfC4;ssiiry  to  pioit?ct  the  itUeresls  of 
Stockholders,  and  v^  tioL  soui^ht  out  of 
itjerc  cuno-^itv.  AmKh  &  A.  Corp,  g^  6S1, 
6S2.  707;  Rcdf.  on  RadWays.  237;  Kin^ 
f».  Bakib,  3  Term,  579:  Souibampifm  v. 
Graves,  8  Term.  5<?o:  ^\^%  t .  Tower,  4 
M.  &  G.  163;  Rex  r*.  Mi-rch,  Tay.  Cn.,  2 
B.  &  Aid.  f  rg;  Rofttrtt  v,  Jones.  5  t>ow, 
&  R  484:  QufCfi  ?'.  Manquiti  Co.,  i  E, 
&  E,  289^  //I  nf  Burioti.  31  L.  J.  Q-  H, 
62;  Queen  tu  Lt»nd.  Docks  Co.,  31  L.  T. 
N.  S,  588;  Cockburn  r,  Uin  Bk  ,  13  U. 
Ann.  289:  Suite  ik  Acc*  Bk%,  28  La.  Ann, 
874;  people  r.  Walker*  q  Mich,  350:  Bank 
*p  Knapp,  3  Piik.  (Mass.)  108;  St.  L. 
Ch.  1*  Sladc.  7  Cush,  iMiiSsJ  226;  Siaie 
Tf,  GoM.  3  Vr.  (N.  J;)  285:  People  tu 
Throop,  13  Wend.  (N.  Y.)  183;  People  t*. 
n^idcrdonk.  i  How.  Pr,  (N.  Vj  347: 
Priiple  V,  Cornell,  35  Hiiw.  Pr,  (N.  Y.) 
1  vy.  People  V.  P,  M.  S.  S.  Co.,  3  Abb. 
Vx  N,  S.  (M.  Y4  3f!4:  People  t\  L.  S.  & 
.Vj  S.  R.  Co..  II  Hun  (N.  Y;J.  \\  In  rt 
S.4^c*  70  N.  Y.  220:  People  t*.  Si.  L..  etc., 
R.  Co.,  19  Abb.  K.  C.  (N.  Y.)  1:  Com- 
rnon wealth  v,  Phicn.  Iron  Co.,  105  Pa, 
rir. 

Where  the  slock  was  owned  equally  by 
I  wo  parties,  who  disagreed  a»  to  the 
v;iIuat)on  of  It.  it  WiiEi  held  that  one  party 
could  compel  the  other  by  mandamus  to 
ynUt^  iti  lakm^  an  account  of  slock  or  to 
let  the  plainii^  hav«  access  to  the  stock, 
plant,  books,  etc..  and  an  equal  share 
and  control  in  the  busmess.  and  that  the 
proceeding  could  not  be  enjoined.  Ein- 
stein r.  Rosenfcld,  3S  N.  J.  Eq.  y^*,  6 
Am   &  Enp.  Corp.  Cas.  562, 

Mandiimm  has  been  held  appliL-ablc  to 
cnnipd  it  rsdlroaii  compiiny  which  ha.s  in- 
terfered with  a  highway  to  restore  it  to 
\%3,  former  condition.  State  v,  H.  &  St. 
J,  R.  Co  ,  66  Mo.  \%  Also  to  make  aU 
leraitons  in  a  highway.  State  v,  Ousa- 
tonic  Water  Co..  51  Conn    137. 

Mandixmui  will  lie  to  compel  a  railroad 
company  to  perform  all  its  public  duties; 
c.vj.  *^o  carry  passcnj^ers  to  a  particular 
lerminus.  State  r.  Hartf.,  elc  R.  Co., 
*m  Conn.  538.  To  i^rade  its  track  so  as  to 
make  the  crossings  convenient.  Chtc, 
etc..  R.  Co.  V,  People.  56  111.  36*;:  People 
7v  D.  &  C.  R.  Co.,  sS   I*J    V.  152:  N.  Y, 


C.  &  H.  R.  R.  Co.  V.  People,  12  Hun 
(N  Yj,  19s;  s.  t.,  74  N.  Y.  302.  T,i 
rtf place  track  torn  Up  in  violai^un  of  iti 
charter.  Rck  r.  S.  &  W.  R.  Co..  %  B. 
&  Aid.  646. 

So  jj  a  railroad  corporation  wr^nfiolly 
reluse  t(*  receive  iinti  c^irry  freight  to  ihr 
injury  of  ihc  public  gemerully,  it  t!.h.oui4 
be  compeVicd  by  mk^Hiittrntti  to  rrtumr 
the  discharge  o(  its  duties,  by  pronr,  Jy 
receiving,  transponing,  and  deliver iiii; 
all  s^uch  frci|;htas  is  o^ereu  fur  t^anspur* 
tation  at  the  u^tja]  and  te^^stjnable  (ernii 
and  charges.  People  v,  N.  V,  C4  ^&  11. 
R.  R,  Co  ,  2S  Muii,  543;  reversing  5.  c, 
63  How.  Pf.  tX.  Y  \^^\     SecR  ^ "- 

So  a  |?as  contpaity  may  be 
to  supply  gas.     R.  C   Gas  Co. 
town,  59  N-  Y.  32S,     But  not  to  one  wbt* 
is  admit tedly  insolvent.    People  v,  Manb. 
G   Co  ,  45  Bafh,  (N,  Y  )  t36. 

An  insurance  company  may  be  CfUii'^ 
pel  led  by  ma*Hiamt*%  itj  submit  \\%  tKM^k* 
and  a^airs  to  the  inspection  of  ihe  ^r  iir 
officers.  People  r-.  State  Ins.  Cti..  t^ 
Mich.  3Q2,     Sec  Ls^taAivrt:  CoMr'AMi:5. 

If  a  corporation  br  rrc^iieil  ir-  ^u|  pH  » 
public   demand,  it   must  do   ; 
discri  mination .  and  may  be  coj 
miffuiamH$,      Chica^o^    etc.,    K.    Lc*.     ' 
People,  sf»  111.  3&5. 

There  have  been  many  recent  casr?^  rm 
this  point  where  local  telephone  r^irk 
panics  have  been  formed  i.^  do  bu^in-r'^- 
under  a  license  from  the  Bell  Telephone 
Co..  the  contract  providing  thai  they 
should  not  give  conneciion  to  any  tele- 
graph company  without  anihoriiy  from 
the  Bell  company.  In  ihef<«  and  siinr  ir 
casus  writs  of  mmttiamtu  have  been  !x 
sued,  nottvithstanding  suih  cnntr4Li 
Ches.  ^  Pot.  Tel  ph.  Co.  f.  B.  &  O.  Ttl 
Co..  66  Md.  399;  a,  c,  16  Am.  &  Enjj. 
Corp.  Cas.  213;  Stale  of  Mo,  z\  Betl 
Tel  ph.  Co,.  22  Alb.  L.  J.  363;  Sl*te  r. 
Neb.  Tel  ph.  Co.,  17  Neb.  126;  s.  c-.  8 
Am.  &  Eng,  Corp.  Ca$.  1;  Stale  t»  Brit 
Teiph.  Co.,  36  Ohio.  296;  Slate  i-.  Bell 
Tel  ph.  Co.,  23  Fed.  R  539;  n.  e,^  8  Am. 
&  Eng,  Corp,  Cas.  7, 

In  t^m.  Rap.  Tel.  Co.  f.  Com.  Tflph 
Co.,  49  Coon.  352:  s.  c*,  1  Am,  &  Ens 
Corp.  Cas.  37 S,  the  contrary  w*is  brtd,  on 
the  ground  that  the  hcensee's  rigliis  wpfc- 
limited  by  the  contnscL   and    that     "  ' 
decree  will  nut  reach  beyond  these  r 
will    not   tran!ifcr  to  [the    licenser  ) 
property  or   rights   to   the  use    tin 
which  it  had  not  purchased/'    S<c  i 

CiRATMi    CoMPAjSnrS, 

Aftitiiiitm^i  does  fiot  lie  10  rn force  * 
private  right,  where  ihe  daty  is  nni 
speciticallv  enjoined    bv   law.  or   where 


^^mtott. 
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ys  the  corporation  has  no  power  to  do  the  act  of  its  own 

cvious  dtrmcind  for  Its  performance  must  be  shown.'* 
>e  incumbent  on  the  corporation  as  a  whole,  the  writ 
Id  rested  to  it  by  its  corporate  name  ;  if  on  one  or  more 
ficers,  they  alone  shouhl  be  proceeded  against,"* 
rranto  Against  Private  Corporationfi*'*^An  information 
L'  of  the  ancient  writ  of  qm  warranfa^  lies  in  cases  of 


efneily  aI  law  or  in  equity, 
jr  insij-nLtf  is  where  li  is 
el  iht:  ibiiUanctMjr  transfer 
r  spetific  shiires  of  stock. 
I  most  of  the  Slates  this 
:  "by  0mmiamus.  Rex  i/, 
Doug.  524;  RttX  7%  Lund, 
&  AM.  Sc^g;  Am.  Asy,  s^. 
\  Conti,  17s;  Tobey  tK 
n.  274;  s.  c*  16  Am.  & 

4(X);  liitnk  z\  lliirrtboa, 
i-pt  wheTC  stock  has  been 
Siilc);  Townes  f^.  NtchaJs, 
Murray  v,  Stevens,  ijo 
:kpolc  X'.  Seymour,  137 
jphfrre  -\  Un   Workmirfi, 

Baker  7%  Marshall^  15 
le  V.  Rombauer,  46  Mo. 

cnfporation  be  utPcJer  a 

0  do  so,  and  U5  refusal! 
en  sated  tor  in  damages. 
Paint  Mfg^.  Co*,  21  Mo. 
te  7'.  Guorrero,    12  Nev» 

Monmouth  P.  R,  Ca,  2 
99;  State  i\  Holliday.  3 
>5;  Si  Ale  fA  Peop.  Assoc  . 
;  Slate  r/,  Timket^  48  M, 
3  Am,  &  Eng,  Corp.  Cas. 
Icch^nici*  Bk.p  lo  Johtis, 
nwrifEhc  f.  Com.  Bk .  20 
.  22  WetJiJ.  J47:  Ex  pfffi^ 
CiK,  G  Hill  UV.  V.>,  243, 
.  Oial  Co,,  10  How.  Pr. 
*,  Thtyer  Mfg.  Co..  76  N. 
K_  Carriage  Co.»  41  Ohio, 
I.  &  Eng.  Corp  Gas*  toi ; 
oir    ^.   M*   Co,,   9  OrCt 

les  the  cnnirary  %  held. 
vtn^i}  CaL  113;  Campbell 
L  App,  105  ;G.  M,  Tpke, 
\  Ind,  i;  Slate  v.  JeiTer- 

1  Indf  302  (a  case  of  ju< 
>[icr  t',  n.  S,  Can.  Co.,  2 
r  )  191?;  Suite  r  Mclver. 
alci'/C.  ^  C.  R.  Co.,  rr> 

to  enlorce  ibe  payment 

ihich  has  been  declared. 

Cent*  C^r  Co.,  41  Micb, 

*X  an  act  forbidden  by  an 
F  p^rif   Fleming*    4    HJ/l 


(N.  v.),  581:  O.  k  I.  R,  Co.  t^.  Commrs.. 
7  Ohio  St,  278.  Or  an  unlawful  acL 
Ro^s  r.  Lane,  it  Miss.  6^5;  People  v^, 
Fowler>  55  N*  y*  2 5 J*  Or  an  impossible 
one.  Silverthorn  tK  Warren  R»  Co.,  33 
N,  J.  L.  .73 

A  mtittihtmui  will  not  be  granted  where 
noi  sought  fff^mj  fi^e,  nor  for  a  proper 
purp<ji.e.  Qnten  k  L.  M.  &  N,  R,  Co,, 
21  L.  J.  Q  B,  2S4;  People  I*.  M.  P.  R, 
Co,,  50  N.  Y,  Slip.  Ci.  456, 

1.  "There  is,  we  ihink,  a  decided  pre- 
ponderance of  American  authority  in 
favor  of  the  doctrine  thai  u  pri  viite  person 
may  move  for  a  manditmus  10  enforce  a 
public  duty,  not  due  10  the  government 
as  such,  wkhotit  the  intervention  of  the 
government  law  olTit:er/'  Un,  Pac.  R. 
Co.  V    Hall.  91  U.  S.  343,  355. 

%  Rex  V.  Wilts  Can.  Co.,  3  A.  &  E. 
477:  Reg.  V,  B.  &  E.  R.  Co..  4  A.  &  K 
N.  S.  \b%  The  demand  must  be  definUe 
and  specific.  Price  xk  Riverside  S.  &  1, 
Co,.  56  CaL  431. 

It  has  been  held  unnecessary  where  the 
dutv  was  plain  and  nnmistakablc.  Motta 
%\  Primrose.  23  Md.  482. 

3.  Rex  J^  Abingdon,  i  XA,  Ray.  S5g; 
people  t'.  Throop,  12  Wend.  183;  People 
%\  L.  S.  &  M.  S.  R.  Co.,  II  Hun,  t. 

If  a  majority  uf  the  directors  tan  act,  a 
mandamux  will  not  be  issued  agalnM  a 
single  Hissenting  director  /«  rt  White 
Riv    Hk..  23  Vt,  478, 

4.  See  Imformation:  Qtfo  Warranto. 
6.  When  t^ua  -mfimmUf  is  referred  to  in 

this  section,  the  information  is,  of  course^ 
always  meant. 

In  some  States  special  code  proccfd* 
togs  have  been  subsiftuied.  btii  they  are 
to  the  same  effect  and  are  governed  by 
the  same  rules,  People  V.  Tb;iicher.  55 
N.  Y.  52S;  People  ik  Hall.  80  N.  Y.  117^ 
State  T'*  Doug.  Co.  R.  Co.,  Jo  Oregon, 
I9S. 

In  Tfnnesstf^  eqtitty  pmeeedlngs  have 
been  substituted.  Stale  v.  Turk,  M. 
&  Y.  (Tenn.)  286:  Atty.^Gen.  w.  Leal.  9 
Humph  (Tenn.)  753;  Stare  v.  W,  Cr. 
Tpke,  Co.,  3  Tenn,  Ch.  163.  And  in 
V^rmsnt^  proceedings  by  xHre  facias. 
Green  :^  St.  AtbAn^s  Tr.  Co.,  57  Vt.  340; 
:^  c*  10  Am,  ^  Eng.  Corp.  Cas.  215. 
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the  usurpation  or  illegal  user  of  corporate  franchises,*  and  of  ille^ 


li  "'The  reguUf  cotir^c  (in  ease  uf  ^i  for- 
feiture c»f  ihc  chancr  thK*iii?h  neglige  five 
Of  abuse  of  ihe  franchises)  is  to  brin^  an 
Infqnn^itton  in  nature  n(  s^  writ  of  ^/utf 
warrartitf.  tu  inquire  by,  what  warmni  tlic 
m embers  tiQ%v  cxtrctse  Lheir  ctirporatF 
power,  havinff  forfeited  U  by  isuch  and 
such  proceedings/'  i  Bl,  Com.  4S5, 
In  Kmg  V.  Pixsjnorc*  3  Term*  199,  244, 
Asbbur^t.  J«,  limited  its  applkaUoa  10 
the  usurpation  of  €urporsie  frrincbises 
anif  S4iiU:  '*  A  ^cire  /tscifij  h  pro(>er 
where  there  m  a  legal  existing  body, 
capable  Qi  acting,  but  wbo  have  becii 
guiUy  of  an  Hbuse  of  the  power  en- 
trusted 10  Lhem,  .  .  .  And  a  f/tnf  te^/r- 
mnffi  is  nere^ssary  where  there  is  a  t>ody 
corporate  de  fiUtv,  Avhrj  tiike  upon  them- 
selves to  act  J.*  a  body  corporate,  but 
from  sonic  defect  m  their  constitution 
they  cannot  legally  exercise  the  powers 
ihey  affect  to  use,  '  This  wa*  followed 
in   Regerttji  \h  Williams,  g  G.  &  J,  (MdJ 

Black  St  one's  rule,  above  given,  is,  how* 
ever  generally  held  to  apply  in  the  for- 
mer case  as  in  I  he  laiieri  and  ^Wf*  'iiMtt* 
fani4}  \%  appHcable  to  all  the  cases  sL%ied 
in  the  temi.  s  Kvd.  474-486^  Ang.  &  A* 
Corp.  §  77B;  Tpke.  Co.  v.  State,  3  Wall, 
(U,  S.J  2 to;  State  ik  Moore,  ig  Al**.  514; 
Baker  \k  Ft^rkus,  32  111.  2ro;  Common- 
wealth V.  \jt%.  Tpke.  Co,,  6  B.  Mon* 
iKy  )  397;  Reed  v.  Ciimb>  Can.  Co.*  65 
Me,  132;  People  tK  Manh,  Co..  9  Wend. 
<N.  V.J  351;  people  w  Tbomp<.oni  31 
Wend.  (N  y.)23Si  People  ^^  K.  &  M., 
13  Wend,  (N.  Y.)  IQ3;  Commonwealth  %\ 
Com.  Hank,  28  Pa.  383;  Ally,  Gen,  r. 
Pet.  h  R-  R.  Co..  6  (red  (N.  C.)  450: 
State  V    Essex  Bank.  S  Vt.  4Sg. 

This  remedy  applies  whenever  lher« 
i£  a  corporate  hndy  de  fiuti>.  ft!;sum»ng  to 
act  in  that  capacity,  but  which  from  some 
defect  is  not  authorized  to  exercise  cor- 
porate powers.  Baker  tK  Backus,  32  UK 
no;  Critnmonweaiih  tu  ]&«,  Riv,,  Co.,  s 
Va.  On?!.  IQO. 

UsnrpAtlon  of  FruicMiee. — Thai  ^uo 
imifTunU*  is  ihe  proper  remedy  af;*'flinst 
aff?;ufTiption  of  corporate  extstence  and 
right^i  without  sanction  of  law,  has  been 
alieady  stated  /m/^ii,  S,  Illegal  Imcor* 

roRATtOftf. 

By  recoj^king  the  body  us  a  corrisra- 
lion  the  Stale  is  estopped  from  proceed- 
ing. Atly.*Gcr>.  \k  Hanrhett,  42  Mtch. 
436.  And  see  sttprd^  8,  Illegal  Incoh- 
^■oRAT|n^f, 

Bat  the  mere  faM  ihnt  the  State  is  a 
stockholder  in  ihe  corporation  has  been 

m 


held  not  [o  aflect  the  msttier.  Comtnon- 
wca  tti  t  ^  Jas.  Riv.  Co  ,  3  Vo,  Cm^  lotx 

ill   defence    to    --  ^ .,u,_^.^.„ 

individuals  with  i!  '. 

iis  a  corporation,  ,  _.  . .    .  lu 

show  the  filing  r>f  the  ^rticie^  of  mcof plu- 
ral ton  and  the  subscription  to  the  stock 
of  Ihe  minimum  amount  required  by 
law:  but  this  is  not  concli^sive  where  ^t 
a  ppc  Ars  tb.4E  im^ist  of  the  slock  holders 
arc.  itnd  were  at  the  lime  they  sid> 
scribed,  unable  to  pay  the  c,i '■^  '"  -<ich 
a  caiie  tfjere  will  be  a  jud^:  i 

feiture.     Hoi  man  :.  Stdte,  1    .  ■'  i 

s,  c.  r3  Am.  &  EIng.  Corp.  Ca^.  32, 

The  State  mus^r  prove  aclujd  user  of 
the  franchises,  and  not  a  ttierr  rUim 
thereto.  Queen  ik  Pepper,  7  h.Sl  E.  745- 
People  tK  Thorn p son.  16  Wend   655, 

Qua  tpafftirtiii  wdl  lie  fu^aini^t  a  raitrtud 
company  for  a  breach  ot  lis  duty  10  keep 
its  princtpat  place  of  business  and  ii^ 
records  and  the  residence  of  its  ofEcer» 
within  the  Slate  in  which  it  Is  Ificorpe* 
rated  State  r  M.,  L,  S*  &  W  R.  Co  , 
45  Wis.  57(), 

SufTertng  an  act  io  be  done  whicti  de- 
stroys the  end  and  aim  for  nrhich  the 
CorporMtion  was  created  is  equivalent  to 
a  direct  surrender  of  the  francht*«e. 
Hence,  where  a  bank  assigns  and  trans* 
fers  so  much  of  its  property  as  to  pre- 
vent its  comiriuing  banking  operaticifis, 
</Ufj  tttar9(tfttt*  will  He  to  forfeit  the  fran- 
chises. People  i\  Bank  of  Hudson.  ^ 
Cow,  (N.  Y.)2t7. 

The  question  of  prosp^clive  inisuscr* 
of  whether  the  corpofatnrs  intend  in 
goiHJ  faith  to  carry  out  the  objects  of 
their  organ ir:;! ion,  cannot  be  consiidcred 
in  qtiif  UHirfanhy  prncecdings.  State  t*. 
Kingan,  51  Ind.  143?  State  f^.  Bank,  81 
Ind.  500, 

The  misuser  of  corporate  fmnchisie* 
that  Will  justify  a  fiM0  ij?arramt^  mi^Si 
amotml  10  a  misdemeanor,  in  violali»« 
of  the  trust.  State  v  R.  F,  Bank,  5  Af  k, 
595.  But  in  any  case  this  remMv  only 
lies  for  the  violation  of  the  «>r 

policy,  not  for  the  violalinfi  i  l 

With  a  city^  whereby  the  c*upi,jf,.n'Jtt  .*■ 
quired    valuable   privileges.      People 
MuL  G.  S.  Co..  3!^  Mich.  154. 

Ifflonier.— The  nonuser  that  will  justify 
a  ^u&  warranto  must  be  total.  Hence  ill 
the  case  of  a  b^ink  the  mere  refuiiA!  Co 
pay,  unless  fr^im  continued  tn^oK^ency, 
is  nf>t  within  the  toIc,  State  v,  Piphrr, 
38  Kan.  127:  People  f^  B»tnk  of  Wash- 
ington, 6  Cow*  <N*  Y.)  2ti;  Pr*>ple  r. 
Bank  of  Hudson,  6  Cow.  {H.  Y.)  217, 


Afmlftit 
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on  tji  L'»t|>urtiLL  ufficcs-*  It  IS  brouglu  at  the  instance 
iiey-gcneraf/^  and  sumii times  of  other  pubiic  ofticcrs,^ 
eonl)^  private  or  individual  nghts  art:  concerned,  when 
aay  be  a  private  citizen.'*     The  court  should  use  great 

licsc  causes  ihe  jutigiilefil 

•iBii  a  Ut-iif^nltitioi}  of  ibe 

M  r    Dim  etn  ft>N   L>P  C'lK' 

Ul.TKA  \'lkES. 

ti  tfUo  iin  otfice 

Jon  IS  not  ihe  sui>- 

.  unless  il*e  ci^rpc^rj* 

'iuiics>     King  V.  O^ttlctK 


rliat    jillllfill^ill    itl    ^mtl   il 

■  f  lb**  S[i4H'  hi*s  been 

gran  ted   by  it  bas 

liuvul-Mifi  f^  Stale.  2D  Fla, 

ril'betts.  4  Cuw    (N.  V.) 

-',    l|utR'(Hnp,   5  Ohio  St. 

:cji]th  r.   ArriSiin*  I5  S.  A 

smmumvealtb  r.  Gfalmnn, 

*  ti^&s  been  hd«i  ihe  only 

wiieft'  ibe  JiAninff  ireas* 
Miny  refuses  to  iccognlac 

Ins  succe&sor  or  i&  iisrn 
aic  fun* Is  to  him.     Hunt 

'  "  \%sn.,  27  Kiin*  734. 
not  tffipJy  lo  a  5^er- 
it  mil.  Ktn^  ^^  Bird- 
i»*i.  35f»r  Niit  even  to  a 
cnU(?K^.  PiiiEips  v.  Com- 
Pa  394. 
es-igniuion  of  the  office  is 

rym/  uHtrraHlt^  brought  for 
\     Stale  V    M*:DiinieL  J2 

Bill  the  luie  of  cine  as* 
lA  n  corponne  rilBcer  can- 
I  proceedings  ii|?atii'^L  bis 
mmonwealth  v.  Smith,  45 

on.  bcinif  to  ihe  dtsCfetton 
must  5hfiw  the  corpnraie 
m.  The  questions  of  the 
?5'i'cncc  dOil  of  *he  effect 
stkiii  have  to  be  consid- 
Davis*  4  Ryf.  2120;  Rex 
crm,  I:  Rex  i*.  Bond,  2 
nlon  iD^.  Ingle.  4  Cr*  tC-  CO 

'^Tif>^  ihe  court  can  only 
from  Ihe  office  if  hr 
.^ ,.  y  elected  thereto,  and 
V  whose  voies  hav**  been 
lecicd  an  npporturtity  cd 
ler  elect  fon>  StJlie  r^  M<r- 
n  St.  354- 
ral  object  of  iftw  ^'*^rntHii* 


against  un  officer  %%  to  test  the  Valid tiy 
of  the  cttarter,  n  wtll  tird  tic  granted 
yueeii  7v  Taylor,  11   A    &  E.  949.     See 

2.  Where  iheotjjrCl  ol  the  prorredlnjjs 
ii>  tu  forfeit  the  fr*inchtst'?<  or  difistdvt'  ihe 
rorpurjlioo,  they  catmoi  br  brought  At 
the  instanec  of  a  prirjiJe  diixen*  even  if 
atrediior.  i»efij>Ic  r\  N,  Ch.  R.  Ctj..  Sd 
lit  537;  Stale  TK  P.  tS.^  U.  Tpkt  Co,,  I 
Zitb.  (N.  I  H):  Cumfjionvvealih  v,  F**rm 
er^*  Bunk.  2  Gr  iPn.)  3'j2:  Common- 
weiihh  r,  Alleg,  Br,  Co..  70  pjti,  rSg: 
Murphy  r.  Farmer?!*  Bank  20  Pa.  415; 
Com  Mt  on  wealth  ^^  P.  G,  &  N,  R*Cij,^ao 
Pa.  5  J 3. 

The  contrary  is  held  In  Ortj^n,  but  11^ 
such  j^rivate  relator  h^is  no  cofrtfol  over 
the  ciise,  the  rli  verge  rice  is  j^rrifalL  Suite 
tK  Dfiug.  Co,  R,  Co.,  10  Oregon.  198. 

It  IS  within  the  dtscrciion  t>f  (He  Slate. 
AS  ref>ref.etned  by  the  aUorriey  generiil*  to 
be^iTi  the  prorceding5.  as  itlso  to  diseon- 
itnue  ihetn,  Cottioj  cm  wealth  ?'.  Uri.  Ins. 
Co..  5  Mass,  230:  People  t'.  Tobacco  Co,, 
42  Now,  Pr,  |N,  v.:  1(^2. 

Where  the  dUorney-genersil  proceeds, 
fi>r  the  proieetion  of  the  pub  he,  against 
illegal  xjsurpiilion  of  corporate  frmichises, 
the  inforTnaiion  need  not  show  title  U\ 
the  people  to  have  the  partktdar  fran- 
chisc  exercised-  The  bunien  is  ofi  the 
dcfeiidiint  to  show  hs  lille.  People  v. 
Utica  Ids,  Co..  15  John.  (N.  V.)  351. 
But  where  the  respondent  s  original  title 
is  admuied.  but  is  claimed  lu  have  be- 
come forfeited,  the  burden  is  ran  the 
State.  High's  Ext,  Leg,  Rem,  %  667  a; 
St£ile  ?-.  Htiskell,  14  Hev.  2og. 

3.  Where  a  public  officer,  iia  ihe  audit- 
or of  public  acctfunts.  is  the  relator,  act 
ing  for  the  public  tnieresi,  the  prosecu- 
tion is  a  public  one.  People  t^  Golden 
Rule  Co,.  114  111,  34;  Murphy  v.  W^tm* 
ers'  Bank.  30  Pa.  415. 

4.  In  such  a  case  the  relator  must  show 
title  in  himself.  King  r/.  Cudlipp,  6 
*l  erm.  «;o^:  King  7,  CowelL  6  Dow.  & 
R.  336;  Miller  t\  Eriglbh,  i  Zab.  (N.  J.) 

A  corporator  tnay  be  the  relator  in 
case  of  a  usurpation  of  corporate  oflices. 
but  he  may  be  esif»pped  by  his  ar quies- 
cence, as  by  pfirtirtpniTUjir  in  ;he  meeting 
and  acquie?5cmg  in  the  election  th«iugh 
he  knew  that  some  votes  were  illegal. 
Rex  V.  Stftcey.  I  Term,  i .  State  f^.  Lehre^ 
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caution  in  allowing  thk  remedy,  and  only  do  so  when  no  othtT 
adequate  legal  remedy  is  available,*  Where  corporate  exmencc 
is  in  issue,  the  general  rule  is  that  the  information  should  be  filet! 
against  the  members,  and  not  against  the  alleged  eorparation  by 
its  corporate  name.*'* 

E»  DiBflOLUTioK  OF  CoEPOBATiOHa— -(See  also  Constitution  A I 
Law;  Equity;  Receivers.) — 1.  Befinition, -The  dissolution  of  a 
corporation  is  the  termination  of  the  existence  of  the  corpora 
tion  by  the  extinguishment  of  the  corporate  franchise  conferred 
by  the  Slate  upon  the  body  of  the  corporators.^ 

2,  Claiaificatloa*— The  dissolution  of  a  corporation  may  happen 
in   the  following  ways:'*  (i)  By  expiration  of  the  time  limited 


7  Rich  (S,  C.)  534.  Or  by  accepung 
hi^  divMeiids  anil  a  pass  o^fcr  ihc  rail* 
road.     Stale  v  MtN^ugbmn.  sC*  Vi,  736. 

I*  Harris  tf.  M.  v.,  etc.,  R.  Co..  51 
Mi^s.  602;  People  v.H.Sl  C.  Tpkc.  Qj., 
*  J4>hti.  iN.  Y  )  tqo;  PeopJc  t\  B.  &  R. 
Tpke.  Co..  23  Wctitl,  222:  Slate  r.  Cum. 
Bank.  10  Ohio,  535:  Stale  v.  Farmers' 
Coll.,  32  Ohio  St.  4^7. 

%.  The  doctrine  is  that  an  mfoririAiion 
against  itie  corporation  m  its  corporate 
name  admtis  the  corfiorate  char^ici^r,  f^o 
thai  wh^rn  lh«  respmideru  appi:ur$  and 
pki^ds  ill  its  <:drporatc  diariictcr  Ihts 
ciinnot  be  denif?d.  Stale  v,  Coni.  Bank* 
33  Miss  474;  Slate  z\  Am-  G*  L*  Co^,  iS 
Ohio  Si.  262.  Bm  it  has  b<-cn  held  !h*t 
in  such  case  ibe  f  orpnrate  name  is  inerely 
descriptive  c>f  ihc  individuals  ctdlectivcl>\ 
and  niil  an  affirmation  of  corpnrate  <fx- 
istence.  People  v.  Bank  «f  Hudson ^  6 
Cow.  (K  Y  )  2t7.  And  where  forfriturc 
of  franchise*  held  by  vitiue  of  a  valid  in* 
corporation  is  snught.  the  inkirmaiion 
must  be  at^ainst  the  corporation,  and  n*>t 
its  officers  or  members.  State  iK  Taylor, 
^5  Ohio  Su  279. 

Where  certain  of  ihc  respondents  pjead 
ihe  cKtstente  of  the  corpi ^ration  with  full 
right  Ui  use  the  franchises  in  question, 
and  aliei^e  thai  they  are  directors,  but 
beyond  this  neither  admit  nor  deny  Ibe 
allegatkjns  ihac  they  assume  to  be  mem* 
bers.  the  eoyrt  will,  in  the  absence  of 
e\?idencc  to  the  contrary*  regard  ihrm  a* 
claiming  to  be  members,  and  consider 
iheir  ple4i  as  in  behalf  of  all  the  rcspond- 
etils.     State  tK  Sherman,  zaOhio  St.  41T. 

S^  -'The  dissobnion  of  a  eorjjK^raiion 
is  that  condition  of  Uw  and  taci  which 
ends  Ibe  capacity  of  the  body  corporate 
lo  act  as  such  and  neces^tiiates  a  UnaL 
liquidation  and  e?(tiniruishment  of  all  Ihe 
(egal  relatione  subsisiir^g  in  respect  of 
ihe  corporate  enterprise."  Taylor  on 
Corporal  tons,  109. 


An  association  of  mdlviditats  maycnii 
linue  lo  exist  as  a  ituitter  of  fdct  aftei 
Ihe  francbbe  or  tegiil  rii^ht  to  ^%ki>x  as  a 
corporation  has  expired  or  been  rxtio 
guished.  Such  an  aj'S<}Ciation  may  bt 
termed  a  corpotation  *rf  Jts^fti,  nrni  its  n 
isience.  cum  racism  and  acts  woutd,  tiridef 
cerlain'  circumsijinces.  be  re«opnrird  by 
ihe  conns,  St.  Louis  Gas  Light  Co.  r. 
City  o(  St,  Louis,  ti  Mo.  App  $$:  2 
Morawrtz  or  Corpiiraiioiis  (2d  Ed.),  963. 

'*  A  c*^rporation.  on  I  he  tdhtr  bajiiJ, 
may  be  dissolved  t/^  /a^fo  be  lore  its  left«il 
right  to  exi!=it  has  expired*  and  before  it 
is  dissolved  ii/  jitrt.  Thus,  if  all  die 
shareholders  of  a  corporation  should  ''> 
undniniiinfi  aRreement  rantr!  ihrirsluirt*^ 
wind  up  the  company's  bu!^inefs  and  df» 
band  the  ori^uniifation  before  their  char- 
ier had  expired  the  a*iSocfj*titin  \^otikt  no 
longer  exjst  as  ^  matter  <d  laci;  liut  un- 
der these  circumstances  the  rt*tiris  would 
si  ill  deem  the  corpor*iiion  in  rxif^tence 
and  u^e  the  Action  of  a  corporate  er^tuy 
for  ihe  convenient  admisisiiatfon  of  jus 
lice*'*  3  Moraweti  on  Coipt»r«ii*>nf  (2d 
Ed,),  962;  Evarts  v.  Killingworth  Mtji 
Co,,  2u  Conn.  44S;  Allen  t'.  New  |ri*e** 
Southern  R.  Co,,  49  Hoiv.  Pr.  (N.  V  )  \r 
Rorke  v.  Thomas,  5^1  N.  Y.  551^:  WA 
lingshead  t\  Woodward,  35  Hun  (K.  V 

The  terni  "'  dissolution"  in  the  definu 
tion  given  In  the  text  applies  10  m  Ugal 
dis^oiutiort  by  whieh  ibe  legal  e3Ei>le(^ce 
of  a  corporation  is  wboUy  lerminaletf. 

4.  Blackstone  (1  CommentuTies.  ^%<^ 
says  that  '*a  corporation  may  be  dis- 
solved— f,  Byactot  Farbamcnt,  whah  i* 
boundless  in  its  operations;  %.  By  I  lit 
natural  death  of  all  its  members  in  cAsr 
of  an  ajfgregaie  corporal  ion;  3  By  fUr 
render  of  its  franchises  into  the  hands  ot 
the  kinjj.  which  ts  a  kind  of  suicides  4 
Hy  ft>rfetture  of  its  charter,  througit  neg* 
iigencc  or  abuse  iif  its  franchise/'     The 


m\ 


CO/^POMA  T/OJVS.  By  Expirmtic^n  ©f  Tlai*  Limited. 


rteri  (2)  Upon  the  happening  of  a  contingency  pre- 
the  charter;  (3)  By  the  surrender  of  the  franchises  to 
(4)  By  act  of  the  legislature;  (5}  By  failure  of  an  inte- 

the  corporation;  (6)  By  forfeiture  of  the  franchise  in 
dicial  proceeding- 

tiOD  by  the  Ibcpiration  of  the  Time  Lltmted  in  the  Cliar' 
:  a  corporation    is  chartered  to  exist   during  a  cer- 

of  time  or  until  a  certain  day,  upon  the  expira- 
e  time  or  the  happening  of  the  day  the  corporate 
111  cease.'  In  such  a  case  the  corporation  cannot  be 
*ven   by  the  unanimous  consent  of  the  sharehotders» 

legislature  by  renewing  the  charter  revive  the  debts 
es  owing  to  the  original  corporation/^  On  the  other 
s  the  intention  of  the  charter  that  the  corporation  shall 
I  a  definite  period  of  time,  and  that  its  business  shall 
m  at  all  events  during  this  period,  a  majority  of  the 
s  have  no  right  to  shorten  the  period  even  with  the 
the  State,^  But  where  the  intention  of  the  charter  is 
rovide  a  limitation  upon  the  duration  of  the  franchises, 
y  may  wind  up  the  business  of  the  corporation  when- 
eem  this  to  be  expedient,"* 

tioii  upon  the  HappeniiLg  of  a  Contingency  prescribed  by  the 
[ic  franchises  of  a  corporation  may  be  so  limited  that 
jcpire  upon  a  prescribed  contingency,  without  the  inter- 
the  courts  to  declare  a  forfeiture.  Thus  where  the 
lires  that  the  continued  existence  of  the  corporation 
d  upon  its  compliance  with  some  requirement  of  the 
i  in  case  of  noncompliance  the  corporate  franchises  are 


ncntioncd  by  Blacksione 
r  to  a  corp*>ratitin  having 
which  may  be  transferred 
r  Inlieritancc.  It  apphrii, 
h^  wliQ^e  incmbrrship  tan 
i»e{)  Uy  Ihe  vote  ol  the  ex- 

t  corporatEof]  may  nnur  by 
imJ  up— J,  Whenever  ihe 
^aascfj  a  spt'cial  resoliitioii 
rtnnpany  lo  be  vvouiiid  up 
L  Whenever  the  tompany 
cnce  its  busme^s  within  a 
ricorporatinn.  or  susptrnils 
the  ^pacc  of  a  tt?hole  year; 
he  til  timbers  are  reduced 
ess  than  seven;  4.  When- 
any  is  unable  Lq  pay  its 
(ever  the  cnurt  is  of  opin- 
iM  and  equitable  ihat  the 
hj  be  wound  up*  Com- 
»2.  %  79 H  The  cases  tinrjer 
eeied  in  Aug.  &  A,  Corp, 

charter  prnvi<le(1   that  a 
[Jtild  corttince  in  existence 
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*'  uniil  ihe  first  day  of  January"  the  wofd 
**  unill  '*  wasto^strued  lo  be  exclusive  in 
its  meanifif^,  and  tt  wa«  held  that  the  char* 
ter  PKpired  i>n  December  3 [.  People  «.'♦ 
Walker,  17  N.  Y,  502:  La  Grange,  etc., 
R.  Cy.  -'.  Raiiit"y.  7  Cold W*  (TennJ  ^y;t\ 
Brtiik  of  Miss.  r'.  VVrrnni  3  >m.  &  M, 
(Miss  )  791 :  Bank  of  Galliopolis  v.  Trim- 
ble. 6  B.  Mon.  (Ky,)  6oi ;  Ashevllfc  Dt 
virion    No,     15   V,   Aston.   92   N,    Car. 

2.  Commercial  Bank  7k  Lock  wood,  2 
Hiirrtng,  tDel,)  S;  Mason  x*.  Pewabic 
Mining  Co,,  as  Ftd,  Rep,  883. 

Jf  a  corporiiiiqn  previuus  lo  the  expi* 
ration  of  the  period  of  its  corporate  ex 
istence  as?;iRnii  10  a  trustee  for  the  use  ©I 
I  he  ^harehoUlerSt  its  unpaid  paper,  the 
trustee  may  sue  on  such  paper  in  h\% 
own  namr  afier  the  explrLttion  of  the 
charier.     Cr»opcr  t\  Curiij?,  30  Me  48S, 

a.  RUck  r\  fJelaWArc.  etc,.  Canal  Co.. 
22  N.  J.  403;  Von  Schmidt  ^^  Hunting- 
ion    I  Ca]    55, 

4.  2  Morawetj  on  Corporations  (2d 
Ed).  396. 


Iliu<»latioii 


CORPORA  TfOiYS      By  Surreadtr  of  f ruuliiiit 


in  express  terms  declared  forfeited  and  terminal:^,  this  is  not 
simply  A  cau^ie  of  forfeiture  to  be  enforced  in  an  ;ictiai)  by  the 
State,  but  it  is  an  actual  termination  and  dissolytion  of  the 
company.* 

S.  Difsolation  by  tlie  Surrenderor  the  Franchises  to  the  State. — In 
the  United  States  a  private  corporation  may  dissolve  ii*>elf  and 
terminate  its  corporate  existence  by  a  surrender  of  its  franchises  lo 
the  State.  To  make  the  surreiider  complete,  however*  it  must  be 
accepted  by  the  State.  Thi^  \^  necessary  to  protect  the  rights  <  f 
creditors  and  the  possible  rights  of  taxation  which  tne  State  it^^;! 
may  have,^    In  Engfand,  the  king  m^y  accept  the  sunrendcr  of  d 


1.  "The  gencnO  principle;  m  not  tlis- 
puled,  that  4  ccirpcralitin  by  omUtin^  ta 
pfdorrn  a  duty  Imposefi  by  iis  diiirtcr  or 
lo  cortiply  with  its  provisions  Uoes  not 
t/fxo  Jacift  Icjse  i\%  curpt irate  cbiiracitrf  or 
cpasr  i»  (m;  !k  corpomlion.  but  stitiply  cx- 
pfist^s  iiseJf  to  the  hiijtiirii  of  bcinit  Hepfivcd 
of  lis  corporate  character  and  if«tichisfs  by 
the  j»*igni^:fii  of  the  f  oyri  in  an  ^ctiun  io- 
stittilirTt  for  ihiit  ptirpiisc  by  the  attriniey- 
jjenf*ntl  in  *>^h;ill  of  the  piropte:  but  it 
ain»iot  be  dciiJeJ  thai  ihc  legisLmire  bus 
the  power  to  pravidc  tb^t  a  corporation 
may  lose  its  corpontte  exijiietice  without 
thq  inter  vent  lun  of  tbc  courts  by  iiny 
omission  of  duty  or  violation  of  its  charter 
Qr  rjef^uit  IIS  to  limitauoii^  im;i"$ieii,  and 
wh  tlirr  the  legistaturc  has  huendecj  ^o  lo 
pfvidc  in  uiMT  ca^e  depends  upon  the 
*Miiif(truclion  of  the  laugua^e  used.  Here 
Lfic  lan^(}uge  used  shows  thai  the  Icgis- 
l«iture  tntended  lo  make  ibe  corittnucd 
existence  of  the  pUin titles  a  corporaiton 
(lepef)d  upon  its  cumpUAfice  with  the  re- 
i|iuremciu^  of  seeiioit  17  of  the  original 
m\  Ifi  case  of  noniompliiincc  the  a^n 
ksclt  IV .4 5  to  cea.4e  to  have  any  oper£ition, 
iiiiil  id  I  the  powers,  ripihts  iind  frunthiscs 
thereby  granted  were  to  be  'deemed 
f or f c :  L ed  and  terminated/  There  was  lo 
be  not  merety  a  cause  of  forfeiture  which 
could  be  enforced  in  an  action  instituted 
bv  the  mtorney  general,  but  the  powers, 
rights,  afid  franc htses  were  to  be  taken 
And  treated  as  forfeited  and  terminated. 
At  ihr  end  of  the  tirae  limilcd  the  cor- 
poralion  was  to  eotne  to  an  end.  as  if  that 
were  the  time  hmited  in  its  e barter  for  tts 
corporate  existence/'  Brooklyn  Srcam 
Transit  Co.  ik  City  of  Brooklyn'  yS  N  Y, 
524.  fn  the  above  case  the  17th  sectioq 
of  the  charter  provided  that  unless  the 
rfimpany  wa^  or^raniied  and  at  least  one 
aide  of  road  w;^  built  withtn  three  years, 
'*  thk  act  and  all  the  powers,  rtghls  and 
franchises  herein  and  hereby  granted 
■liai)  be  deemed  forfeited  and  cermi- 
iiaied/*    See  alw*  In  jv  Brooklyn,  Win* 


ficUl   &    Newtown  R*  Cr...  7a  N.  V.  4=: 

Siurges  v.  VaTuJerbilt,  73  N\  Y.  34*47   hi  n 

Brooklyn,  etc.,  R.  Co.,  T-    *'    '^     ' 

c*  81  N-  Y.  oq;  Pcanv  r 

%o  Me,  49*;  Pane  v   Voli. 

b.-kland  R.  Co    z',  Dakbind,  etc.  K,  L.., 

41;  Cal  ^05;    Sale  v.  Ciiv  ol  Kew  Orlr^n*, 

g  Wood*  tC.  C).  i%%     But  5e< 

Falls   Canal,   etc.*    Co.    v.    K 

S,Mvy   {Q.  C.)  44;    Brtgirs  r*    ' 

eic.  Canal  Co,  137   Ma^^s.   7 

been  h^rld  that  if  a  cb^trttt  'i^ 

in  defaultof  fulfilling  a  sp- 

the  corporation  s^bali    be 

means  dissolved  in  the  osu^i  ta^nti^K  ^r 

judtcial  proceedings  and  det^t^  of  i^fint' 

ure.     Chesapeake, etc..  Canal  Co.  r,  H.l 

tiinorc,  etc..   R.   Co.,  4  G.  &  J.    1''  1  1 

tai-t37;  St*ite   t\   Fa^Afi.  S2   Vu.   Aun. 

*;4f);    2   Moruwet*   on   Corpomtiona  {zd 

Ed  ).  ^67. 

%  *'  Charters  are  in  many  respects 
com  pacta  betxveen  the  government  i^n  1 
the  corporAtorB,  As  the  former  canni'i 
deprive  the  latter  of  their  francbL'.e!^  '\n 
violation  of  the  compact,  so  ihe  letter 
cannot  put  an  end  to  the  compact  without 
the  consent  of  the  former.  It  is  rquj.ll> 
obligatory  on  both  panics.  The  ^ut- 
render  of  a  charier  can  fnily  br  to.iiS^  ■  r 
some  formnl  act  of  the  corpor  ' 

will  be  of  no  avail  until  acce^i 
government.      There  must  hr  tUr      >     ■ 
aj^teemenl  to  dissolve  thai  ihcie  w.t-    ■■ 

form  the  compiict,     Tl  is  ihe    k 

which  (^ives  elficacy  to  the  Mirr- 
diasohition  of  a  corporation,    : 
extlnjfuishes  all  its  debts.     Th    po«  • 
dis-«o1ving  itself  by  lis  oi*n  acts  vfr^i\ 
M  dangerous  power,  and  one  v 
not  be  supposed  to  exist,'*    B* 
At  ant  V.  Lanj^don.  24  Pick,  {hvd^^ 
Town  t\  Brink  of  River  Raisin   a  I ' 
f Mich, J  530:    La  Gr^nije,  etc,  R     fli- 
R«iney,  7  Cohlw.  (Tenn.  J  420:  Rntr- 
Boston  Copper  Co.,  15  Pi^'k,  (M:»^^> '  .  -  J 
Mechanics    Bank  f-  Heard,  37  Ga.   i    1 
WiJson  r.  Propriciors,  etc.^9  R*  1.  -./\ 


COHPOJ^.t  r/OJVy,     By  Sttrteader  ©f  Franfllikw. 


ntcd  by  hiiTisclfJ      In  many  uf  the  United  States  a 

'  Hilary  dissolution  is  provided  by  sUtutc,     Nonuser 

.  by  a  corporation  for  a  long  period  of  time  raises  a 

II  that  the  franchises  have   b^^t^n  surrendered   to  the 

it  the  fact  tliat  a  corporatimi  has  neglected  to  elect 

to  perform  corporate  acts  does  not  of  itself  put  an  end 

irate  existence.^     Nor  will  the  disposal  of  all  the  prop- 


iqu    1 6   La. 

r.i  Lf'  I ,  Et»5(!ld  Tull 
iietUcut  Rtvrr  Co.,  7 
*  Lc»ck5  ill* J  Canals, 
ncn  :'   PcnningiiMi,  t 

»  i;  ^  Kcni's  CtJin.  jro; 
llOMIAC  Co,,   S  Fct.  (U,  S,i 

B^nk  of  River  Raisin.  3 
$38,  it  was  s^aid  ih^tC  'Mhe 
>  H  FtirmitjLT  is  to  be  made^ 
!*it  facts  tntisikuie  a  sur- 
b<rcn  a  fryiifLil  subject  of 
he  courts  of  ihis  country. 
t:  surrvndt^t  h  by  deetj  to 

whom  corpy rations  arci- 
l  by  charter,  in  this  coun- 
ts arc  crcuicd  by  an  act  of 

ami  it  would  seem  lo  fof 

»scncc  <it  any  slatuic  pre- 

odt?  in  which  a  surrender 

tb^I   to  bcicnme  avajhdilc^ 

pie-d  by  tht.*4iuthotity  which 

pornlian/*     Jn  Taylor  tjn 

f.  313,  U  is  siig|*^slt!d  llial 

vvn  in  the  older  cast's 

>Efut  applicability.    At 

ni'lc  cnrpttral  ions  arc 

'  y    liTf^  ;*  n  I  /cd     u  n  t!  f  r 

_  M  L5,  A  mf>de  of  dis- 
manly  provid'  d;  and  \(  no 
I  cuiisis,  the  masr  titpm- 
vtsrr  Plight  he  puz^zled  to 
acti?pEatice*if  ibe  surreiickf 
'  '  '     '  'it  about,  un- 

ihrouijh  I  he 

,  ..:    nf  ihc  nectS' 

tpiarvcc  tif  a  surrender  of 
the  part  of  ihc  auihoriry 
)  s.cein?«  intim.itcly  con- 
ie  old  doctrine— now  cer- 

of  the  past^that  on  the 
a  cnrpdralion  all  its  debts 

'■'■  '       Tliere  seems  to  be 

ly  an  ordinary  stock 

_r  d  with  the  pcrform- 

lubhi:  duty,  should  not  be 

i«e  iip  jiA  bustncss  at  any 

viwjrfj,   the   act   of  April   g, 
2i> 


t$56»  provides  lor  the  ^llssoluiion  of  a 
corpcirrttjon  by  petirujti  of  ilic  cor]*or«iioti 
lo  the  court  ot  common  plisas.  "  wiih  the 
cnnsenlof  ihe  rnaj*»riiy  o(  the  corporaiors 
duly  convened/'  If  the  court  b  sati'^hetl 
that  the  corporation  may  be  dissulvetl 
wit  hoy  I  prejuxhce  to  the  pub  he  intyre^is 
Of  ihii!^e  *if  the  eorpoiauirs,  il  may  enter 
a  flccrt!r  of  dtiJsoliiiir>n.  In  Rtddell  v* 
Harmony  Fire  Co.,  2$  Legal  Intel- 
ligencer  (Pa.),  356,  it  wii«  held  that  a 
proposed  division  ol  the  property  of  the 
cofpofaiion  Hmong  its  members  withoul 
a  proreedinp  irndcr  the  atuiv*.*  act  wii» 
illeiLrd].  StfeaJiaO  Commonwealth  r'.  Slifer 
53  Pa.  Si  7 J.  In  the  ^application  of  the 
Niagara  Insurance  Co,,  t  Pait»e  (N.  Y.), 
25B,  under  a  sitmlar  act  in  iV**ur  K^rjfr  it 
was  helfj  that  the  court  was  not  bound  to 
decree  a  dissolution  of  a  corporation 
simply  because  a  majority  of  ihe  tJirector^ 
and  stockholders  requested  il  to  be  done, 
btii  iliut  where  the  owners  of  such  a  laige 
proportion  of  the  slock  as  three  fouftb* 
found  it  for  their  iniere^t  lo  wlthdiaw 
their  capital,  it  would  be  itecmed  pre  , 
sumplive  evidence  lliat  the  int*?rct^i  of  the 
stockholders  ji^enerally  ivoukl  be  pro- 
moted by  a  dissolution  of  the  corporation. 
As  to  the  power  of  the  majority »  see 
VValbmet  Falls,  etc.*  Canal  Co,  v.  KlU- 
ridge,  5  Sawy.  (C,  C/J  44;  Merchant*;*, 
cte..  Line  t.  Waganer,  7^  ATa.  sSi:  /h  rt 
Woven  Tape  Sictrt  Co..  %  Hun  (N.  V,), 
50S;  Wilson  r.  Proprietors.  t>  R,  L  590; 
Pratt  \\  Jewetl,  q  Gray  (Mass.),  34;  /«  re 
Frankliri  Telegraph  Co,.  119  Mass.  447; 
Smith  r.  Smith,  3  Des.  Ch,  (S,  Car.)  SS7* 
Ward  x\  Society  of  Attorneys,  t  Colly cr, 
370;  Kean  7-.  Johnson,  i  Stock,  (N,  J.) 
401;  New  Orleans  R.  S'.  Harris.  27  Miss. 
517;  Ahiioit  v^  AmericHfi  Hard  Rubber 
Co..  33  Barb,  (N.  Y.)  57S. 

1,  2  K  yd  on  Corporations*  447. 

i,  Brandon  Iron  Co,  zk  Glcason,  24  Vt 
238;  Strickland  ?*,  Prk hard.  37  V^l.  324; 
State  T',  Vinrennes  University.  5  Tod.  77, 
It  cannnt  be  set  up  coUateraltv  ihat  a 
corporation  has  forfeited  its  franchises  by 
misuser  or  no  miser.  Atlanta  %k  Gate- 
City  Gas!ii|ht  Co,,  7t  Ga.  106:  Barren 
Creek  Ditching  Co.  v.  Beck,  99  fnd*  14 7. 

%,  2  Morawet^  o«  Corpori',tion<i(ad  Ed.), 


Bisioltitioii. 


COKI'OKAJIOAS, 


By  Aot  of  Lefl»l&ton. 


erty  work  a  dissolution  ;*  nor  a  concentration  of  all  the  shares  in 
one  person/* 

0,  Dissolutioo  by  Act  of  the  Legislature.^ By  the  tenth  section  of 
Article  L  of  the  constitution  of  the  United  States  it  is  provided 
that  no  State  shall  pass  any  '*  law  impairing  the  obligation  of  con- 
tracts/' Under  this  clause  the  charter  of  a  private  cor[>oraliou 
has  been  con^strued  to  be  an  executed  contract  between  the  State 
and  the  corporators ;  and  it  is  settled  that  the  legislature  cannot 
repeal,  impair,  or  alter  it  against  the  consent  or  without  the  de- 
fault of  the  corporation,  ascertained  by  judicial  proceedings.*     In 


gcj7 1 ;  Russell «'.  McLclUn,  14  Pick.(Massj 
Ly,  Brandon  Jron  Co.  ;■,  Gleason,  24  Vl, 
a^S;  KnowUont'.  Acklcy.  8  Cu^h,  (Mass,) 
951  Ri»lliM*$  7h  Clay,  33  Mc.  133;  Proprte- 
tors  uf  Biiphsl  Meeiiit<  Htiuste  ?^  Webb, 
66  Mc,  39S;  John  v,  Farm<?rs'&  Mechdri- 
ic«'  lWk»  2  Black.  (US,)  266;  RcRefiis 
iif  University  t^  WiHiams.  9  G.  &  J,  (Mtl  ) 
3f^5.  In  Russell  ^f.  MLLciUn,  1  j.  Pick, 
tM*i5S,  J  63,  where  a.  corj>r>faiiorj  had 
failed  Ifi  elect  officers  for  more  iWaxi  two 
years  ai>il  during  ihdt  peripd  had  per- 
formed iio  Corfu* rale  act.  it  wa^  held  I  hat 
the^e  rircuTriiitaEices  did  not  operate  a.!*  a 
dis?%olutkifi.  In  Evarss  :'.  KidiTi^jwortK 
Mfg,  Co,,  20  Conn  44S,  where  a  cor* 
poratjori  h>id  sold  all  its  assets  m\h  ihc 
i mention  of  putttng'an  ef>ti  to  its  bu&ines^, 
whose  officers  hail  all  resigned  ^  and  whose 
^tockfioldcrs  hjid  all  transferred  ilieir 
«harcs  to  a  sjiij^le  person,  it  was^  held  ilsat 
nu  di>it!^r>1ution  ti.id  occurred,  ^nd  that  its 
corporate  exislence  couUl  only  be  ended 
by  a  judgment  of  forfeiture  or  by  a 
Siurrcndcr  Mceepied  by  the  Staie^  But  in 
the  case  of  Slee  r  HlooTn,  19  Johfifi.  (N.  Y.) 
456.  it  was  hekt  that  a  manidacturing 
corporation  organiited  under  the  New 
Yoik  act  of  iBii  migiii  be  deemed 
di^iiidved.  so  as  m  make  the  stockholders 
liable  f<)r  its  debts  when  it  had  sutTered 
all  its  property  to  be  sold,  and  for  more 
than  a  year  had  done  nothing  rnaniifesling^ 
jiM  intention  to  resunrte  Its  corporate 
functions. 

In  Bradt  f*.  B«*nedkt.  17  N,  Y,  t^, 
Pratt.  J.-  referring  to  Slee  v.  Bloom,  said: 
*'  The  court  in  that  case  held  thai,  under 
the  ci re ura stances,  the  corporation  might 
be  deemed  to  have  surrendered  its  fran- 
chise 5,  and  10  be  dissolved  in  fact. 
Whether  the  court  did  not.  by  ih?it  de- 
cision, rather  f^upply  what  mi^ht  be 
deemed  a  defect  in  the  staLuie.  Ihari 
nnuouncc  the  law  as  it  was  found  in  the 
books,  h  is  not  necessary  10  inquire.  It 
is  enouijrh  thr*t  it  has  ever  since  been 
adhered  io>  and  must  now  be  deemed  a 
CorreCi  construct  ton  of    the  act.     (Pen- 


niman  tr.  Hopkins,  $  Cow*  (H.  Y,)  JS?** 
But  in  tbe  lanj^uage  of  Ch^ncetlur  Ktfri. 
it  should  not  be  carried  beyofidihe  prectic 
facts  upt*n  which  the  case  resled.**  .Her 
also  People  v.  Haitk  of  Hudson,  CtCmtm 
(N,  Y  |.  20:  Briffg*  t\  pen  niman,  > 
Cnwcn  (K.  Y-i,  391;  Pentjim^'  '  n,  ..,^ 
Hopk  Ch.  300  i  People  v, 
etc..  Bank.  6  Cowen  (N.  Y.>.  :  ■'■ 

Pttu  gh  kcc  ps  i  e  t%  I  b  hot  tson ,  24  W  e  n  d,  t  N  - 
Y,J473»  Webster  rv  Tuftier.  12  Hao  (N* 
Y.),  364;  Fullcnon  v.  KelUher,  4S  Mo. 
^4^1  Carev  r.  Cinrinnaii.  etc.,  R  Co,. 
5  fowa.  367;   Kchlerr',  I         -  -  V- 

App,  550:   Brinckerhf*fl 

CIt,  217:  Meeklest'.  Eoc    .  _:  -., 

tl  Paige  (M.  Vj,  iiS;  New  V^ik,  etc 
Ironworks  r.  Smith.  4  Ducr(M  Y  X  3Tv 
Petjple  V.  Northern  R  Co..  53  Barb  ^N 
Yj  to3:  Lalce  Ontario  N>tt.  Bar,  St  r 
Onondaii^a  County  Bank,  7  Hun(N.  Yj. 
5149,  Bache  T^  Npishv  illc  jHoriicultyiJii 
Si>c.,  4  Atn.  ^  Enpf   Corp,  ds,  120, 

I.  Retchwald?'.  CnTTitncrrial  Hi^te'Cn, . 
V06  III  430:  s.  c,  5  Am,  Sl  Kng.  Cc<p. 
Cas.  24B,  Suie  i>.  Uive^  5  Ired.  tN.Car.i 

8.  Russell ;-  McLellan,  14  Pick iM'.«>*. . 
63:  Oakes  ?v.  Hili,  14  Pick.  <Mas^  )  4*2: 
Spercer  p.  Campion,  q  Con  en  tN-  \\t 
536;  Welde  T'\  Jenkins,  4  Paige  |N,  Y  » 
4^1.  But  sec  Bellonas  Ca/&  Case,  \ 
Bland  (MAX  44^. 

3.  Dartmouth  College  v,  Wnod«^ard. 
4  Wheat.  <U.  S  I  5t«;  Fletcher  xr.  Peck, 
it  Cranch  (U.  S.%  SS;  Trustees  of  Vm* 
cenncs  University  r.  Indiana.  14  Horn 
tU  S  )  268;  New  fersey  f*  Wilson,  7 
Cranch  iU.  S  X  1(^4:  PlJiniers'  E^ok  r 
Sharp.  6  How.  (U.  S  |  301;  Tcrrett  t\ 
Tavlor,  9  Cranch  (U.  S.J,  43;  Pi<|ii» 
Bank  r%  Kmiop.  t6  How.  (U.  S».>  3G9: 
P.!WleE  -'.  Clark,  9  Craijch  (U  S.).  I93* 
Wales  7/.  Stetson.  2  Mass  143:  Bin^sham- 
urn  Brid^'e  Case,  3  Wall.  {V,  S,>  5;  Nai 
ris  r.  Trustees  of  Abingdon  Acadcmv. 
7  G.  &  J  (MdJ7;  Enfield  Toll  Hndi^T 
r.  Connecticut  River  Co  ,  7  Cooci^  $y 
Grammar  School  ?♦,    Burt,   II   Vt  65a 

m 


CORPORATIONS, 


By  Act  of  Legiitature 


uf  tins  interpretation,  it  is  now  customary  in  tli<* 
\is  to  provide  in  special  charters  of  incorponition  and 
jrporation  laws  that  the  State  shall  have  the  ri^^ht  to 

or  amend  the  charter  at  its  discretion.*     The  power 


minguin.  i  Paige  (N.  VJ* 

llumtncl.  6   Ph.  Sl   36; 

Ic,  ^   WhtJit,   (U.  S,)    t; 

irtt  .1  Ridu  *S.  C»r.j  SSq; 

ie  t^  ManhiiiUTi  Co.,  ^ 
551:  Marvliind  University 
C;,  &  .1.  iMd.1  402:  Com. 

CuJIeii,  13  Pa.  Si.  132; 
ank  of  NiitL-hei  T.  Swic, 
:*iiyri»:  t-  Raid  win,  3  S*  «& 
t;    AtK;r*lcc«  Academy  r*. 

S.  &  M.  (Miss.)  645; 
inoTi,  It  K.  H\  Itj;  Voting 
Ga.  130;  Michigan  Slate 
iig5i>  I  n-rnu.  iMrch  *  225: 
ifin.  Hret'!se.  i2o;  Bush  7'. 
am.  (Ill)  u\fr.  People  r^ 
man  (III),  672  i  Bailey  ?'. 
arrinK.  (Del.  I  38^;  Hrkipc 

F*,  United  Si  ales,  1  Greene 
divards  7'*  Jagers,  fQ  Ind. 

Noves,   47    ^1^'    '^'*'    l**^ 

I  '    -Ohio,  317:  State  ?. 

7   Ohio,  125;    State 

„      .  9  Ohio,  96.  Bost*m 
fn   K.  Co.,  2  Gray  (Mnss). 
reailh     V,     New     Bedford 
ay  (Mass.y,    339*    At^f^ra 
oiihouse,  7  ^^^'  W'  I-^^uis 
i^iiv  ol   Lf^ut5VilleH   15    R- 
2;  Yarmouth  ?'. North  Y'lf- 
t.   ^11.    Bmffet  7^   G   W. 
,  353:   People  P,  Plank   R. 
285:   Bank  fif  the  Slule  r. 
Fear,  13  t  red  (H.  Car,)  75; 
uiis    It  lied   (N.CarJssS; 
Xiilef,  3   Wall    (L\S)   to; 
sDik  3   Mass,   143^  Ni'hol* 
Pick-  (Mass.)  343;  King  t^ 
k,    tf  Miiss.   44 7  i   S^**"-*^  "'* 
Bank.   3  Stew.  (AU)  30; 
lee     T'.    Loweii,     15     Gray 
Bank  of  the  Dominion   v. 
GraiL  (Va.)  457:  Slortn  f. 
,  6t  M".  24;  Stater^  Rich* 
>.,  73   N.  C    527;  Detroit 
nd   Cu..  43    Mich.    t4o:    2 
05;  Anjf.  &  A.  C*trp,   &35: 
R.  Lim    (5th  Ed  J  337 
nw»nd  f\  Freight  Cci,,   tos 
r,    ly*iice  MUler  <;iat€S  ihc 
s  custom  m  frdlows:    **  It 
t,  with  a  view  to  suee(*^t  ^t 
?hieti   the  Stale  le^S^laiiu^ts 
in  n  large  me**siire.  ihin  im 


ptirtant  power,  without  violating  the  pro- 
vision of  the  Fidetat  cun^ftitution,   that 
Mr.    Justice    Story,    in    ht^    roncurrinff 
opinion  in  the  DartiiJouih  College  Case, 
suggested  that  when  the  Irifi&lHlurc  ^a^ 
enaciiiig  a  charier  fur  a  cor|it>ration,   a 
pfovision  in  ihe  siatutc  reserving  lo  the 
legislature  the  right  to  amend  or  repeal 
it  niuM  be  hetd  to  be  a  part  of  the  con- 
tract  itself,  sitid  the  subs*:qiii:nt  excrtlse 
of  tlie  right  wotitd  be  in  accordance  with 
the  contract,  kiml    Ciiutd    not,   therefore, 
impair  iis  obligation    .  .  .  Wales  »%  Slei* 
son,  2  Mass.   143      It  would  seem  that 
the  Stales  were  not  ^low  10  avail  them 
selves  of   this  suggrMion.  for  while  we 
have  not  lime  to  examine  their  legislation 
for   the  result,    we  have  in   one  of  the 
cases  cited  to  us  as  to  the  efifecl  of  a  re- 
peal   (McLaren   v.  Pennington,    t    Piiig<^ 
(N.  \\)  102).   ill  which  the  legislature  i*t 
Mew    lerstfv,    when    chartering   a    hank 
with   a  Ciipital   of  $4rxf.OQo  in    iSaj,  ile^ 
clared  hy  its  seventieth  section  that   it 
slioold    be  lawful   for  the  Icifislaiure  at 
any  lime  to  alter,  amend,  »Jid  repeal  the 
same.    And  Kent  (2  Com.  307).  speaking 
of  what  is  proper  in  such  a  cl,<use,  t:\ir% 
^s  an  ej^aniple   a   charter  by  ihc    New 
Yotk  leg  islam  re,  of  ihe  dale  of  Feb.  25. 
iS22.     How  long  the  legislature  nf  Mas* 
sachuseits  continued  to  rely  on  a  special 
reservation  of  this  power  in  each  charter 
as  it  was  granted,  il   is  unnecessary  I" 
inquire;  for  in  1831  it  enacted  as  a  law  of 
general  application,   that  all  charters  of 
corptirations    thereafter    granted    sh*mld 
be  subject  to  amendment,  alteration.  >ind 
repeal,  at  ihe  pleasure  of  the  legislature; 
and  such  has  been  the  law  ever  since. 
This  history  of   the   reservation   clause 
in   acts  of  '  incorporation   supports  our 
proposliion,  tbat   whatever    right,   fran- 
chise, or  power  in  the  corporation  de^ 
pends  for  its  existence  upon  thegrimiing 
clauses  of  ihe  charier,  is  lost  bv  its  re 
peal     This  view  is  sustained  by  the  d*- 
CIS  ions  of  this  court  and  of  oiHer  cooris 
on   the  siime  qucption."      Pennsylvania 
College    Cases.    13   Wall.    (U.    S.^    igo: 
Tomlitison   v    lessop,    t5   Wall,  (U.  f^J 
454:   Railroad  Cn.   ?%  Maine,  96   U*   h. 
4(j<):  Sinking  Fund  Cases,  ck)  U.  S.  700, 
Riiiiroad  Co,  t.  Georgisi.  1)8   U.   S.   35r>; 
Erie  ^  N.  E.  R.  Co.  7'.  Ca:^ev.  26  Prt    St 
2S7:    Mrners*    Bink    r.    United    Slate* 
Bank,  t  Greene  (Iowa).  5S3- 


*iU» 


])ii»OiUllOD 


CO/^rOA'.i  TIONS. 


Bj  Act  of  L^Uktui^ 


t*>  rcpejl  Is  rt^st-rved  cither  ab^solutcly  or  conditionally.  If  it  is 
reserved  cunditionally,  to  be  exercised  only  in  case  a  certain 
event  j>liaU  happen,  the  legislature  may  enact  the  repLal  when- 
ever  the  event  h append. ^  Where  the  legiiilature  exercises  a  re* 
served  power  to  alter  the  charter  of  a  corporation,  such  alteration 
must  be  reason ablci  and  within  the  scope  and  object  of  the  corpora- 
lion  a^  onj^inally  chartered/^  Whether  an  act  of  the  legislaturt- 
amounts  to  a  repeal  of  a  charter,  when  the  power  to  repeal  is  re- 
servedj  is  a  question  of  intention,  to  be  ascertained  by  the  ordmarr 
rules  for  the  construction  of  statutes,* 


1,  Crease  7',  Bttbcock,  23  Pick*  (Mai*.) 

iitm  for  a  lepcHl  by  the  k'gislaiurc,  ihe 
*lipu!aUoti  is  yi^  much  a  pari  fit  the  con- 
TTMf  I  cur.  atiythirtiEr  else  ^iiai  li^  in  it.  The 
Ici^islauve  re|>ca.i  ot  such  a  chiifter  bears 
rin  rejicnTlil-iJace  tu  the  juil^imeiit  i*\  a 
coyri  against  u  corporaikjii  on  n  t/ui^  ti*ar- 
niwA^*  They  proceed  ujKin  prinnplir^  us 
ilsfferrnt^s  the  tynt:u<.»iis  o(  the  iegisla- 
lurc  are  dilfcreol  from  those  of  the 
judi<rti*fy.  If  the  power  to  rep^ivl  be 
reserved,  its  exercise  is  merely  carry iug 
out  (he  cutiiract  tTccording  ta  IB  terms; 
AvA  ihc  stiitc  I*  using  her  own  rights, 
iii}i  lorfcttiiig  fho^e  uf  the  company. 
iW  KJack.  J.,  in  Eric  &  Nurth-East  R. 
Ci>>  ?'.  Casey,  26  !'»,  Si  2S7.  In  the 
iiljMve  case  the  cliarier  con  twined  the  toj- 
i'jwinK  cUujie;  '"  If  the  saitl  company 
abuse  or  misuse  any  of  ihe  prtvilerges 
fiereby  gtamtd.  llic  kisislaiure  may  re 
Mime  the  rights  granted  to  the  said  com- 
ftiiny/'  The  leRisiuure  passed  an  act  of 
repeal,  and  dt reeled  the  guvcrmir  tf*  ap- 
piiini  a  proper  persicm  lo  manage  the 
rrKid  ami  nm  it  for  the  use  of  ihe  (lublic, 
A  bid  in  equity  was  tiled  by  the  company 
agafnst  C*i^fy,  the  RovernoKs  appointee, 
ii*  resiiirain  htm  fn^tn  taking  possession 
n>i  Uie  railroait,  and  it  was  argued  in  sup^ 
port  of  the  bili  thiit  as  the  right  to  repeal 
cjepended  on  a  maUcr  of  fact,  the  right 
eindd  not  be  exercised  untU  the  fact  was 
;iscer!aincd  by  a  jutljcial  trial;  but  the 
rourt  held  that  the  riijht  to  repeal  rested 
»h  the  legistrilure  whenever  ilie  event 
occurred  upon  which  ihey  stipulatfld  for 
Ihc  ri^ht.  The  re  pea  J,  however,  would 
he  void  if  it  came  he  (ore  ihe  event,  and 
if  the  company  Siucceeded  in  establishing 
in  a  court  that  the  event  did  not  occur» 
the  repealms;  act  w*nuld  be  invalid.  Sf?e 
also  Common  wealth  t\  Pittsburifh,  etc.. 
R.  Co.,  58  Vsi.  St  46.  In  Miners'  Bank 
-■.  tJniicd  States  Bank.  1  Greene  (lowii), 
5(1 1.  the  court  went  still  fuflher,  ami 
held  Ihai   not   only    the   fact  on   wiiith 


thr  rij^ht  of  repeal  dependiMi  might  tM^ 
noticed  by  the  leg^islatUf  e  wiihoui  the  as- 
sistance of  the  judiciary,  but  thai  its 
Cruih  could  never  alter  wards  be  qiit^s- 
tioned  by  aiiy  ourt.  Sec  id^t*  DeUnare 
R,  Co,  r'*  Thorp.  5  H^irr  <T>t!  -  1^,4 
Mayor  of  Baitimure  k  Pi;i 
R.  Cti,,  I  Abb.  {CiZ,}  g;  Un  .  ij 

man,  T3  Blatch,  (C,  C.)  IJ4;  Ct^iumis- 
sioner«  of  InUnd  Fisher  tea  tf.  Hot^oke 
Water  Power  Co..  104  Mni*iS»  1 4^  J  Iff  rick 
IK  Bra w Icy,  35  Minn.  377, 

But  in  Flint,  etc,  Plank  Rosid  Co,  p, 
WtHKlhulL  25  Mich,  yc),  it  was  held  that 
the  power  of  the  legislaiurc  to  (epeal  a 
charter  d  *'  it  shall  t>e  niade  to  uppear  Ii» 
the  legi^ilatiire  dial  there  has  been  a  vio- 
laiinn  hy  the  company  of  some  of  the 
provisions  of  ihis  act/*  could  not  l>c  eiier- 
ctsed  untd  the  violation  of  the  act  hail 
been  deiermjned  by  jwdicijil  pfOCt<d* 
ings  Morawetjt  Private  Corporations 
(ad  Ed).  %  1 1 12,  says  of  this  ca»c* 
"  There  are  certainty  sironji;  ^rgiimeni* 
of  eon  vet  lie  nee  In  favor  pf  this  lattn 
view.  By  obtaining  a  judicial  deterTnirtJi 
lion  of  the  fsicts  ttpon  whkh  ihc  rigtit  tv 
repeal  was  made  to  depend,  the  constltu* 
tionality  of  the  act  of  repeal  would  be 
settled  once  lor  alh  But  if  ihcconslitu 
lionahty  of  the  act  of  repeal  depeiidfd 
upon  the  fact  of  a  violation  of  the  charter, 
this  fact  might  be  denied  in  colUtcral  ac- 
tions; and  the  validity  of  the  repeal 
would  in  each  ra$e  depend  upon  the  ^nd- 
injc5  of  a  jurv/' 

2.  \n  Zabriskie  t»,  Hackcii?tttck.  etc., 
R.  Co,,  18  N.  J.  Eq*  1ij2,  the  caurt  9»l*f: 
"The  power  of  the  legislature  ha*  lis 
limits.  it  can  repeal  r>r  ^uspcn<d  the 
charter;  tc  cfin  alter  or  modify  il;  »t  can 
lake  away  the  charter;  but  it  cad  not  im- 
pose a  new  one  and  oblige  the  stock- 
holders ttj  iiccepi  rt," 

S,    Murawetz  on  Corpor:iT-  —    ^    '•?!> 

lo  Slate  r^  Commrs  of  n, 

37  N.  J.  Law.  330,  the  court  -  .  icrc 

i^  no  rule  of  kw  which  prohibits  the  fv- 
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By  Loai  of  Integral  F&i  t 


on  by  Failure  of  as  Integral  Part  of  the  Corporation 

lion  may  be  dissolved  when  it  \\i%s  lost  an  ItUej^ral 
janization,  which  part  the  corporation  has  no  mean*^ 
and  without  which  the  functions  of  the  corporation 
crcised.*  This  method  of  dissolution  occurs  in  ihc 
cipal  and  ccclc^iai^tical  corporations,  and  in  the  case 
other  :^ocietie^^  all  of  w host:  mt-'mberij  arc  dead*  It 
r  nevL»r  occur  in  the  case  of  private  corporaiionss  with 
shares,  whose  officers  may  be  elected  by  the  stock- 
\  a  corporation  of  this  kind  the  niember.ship  is  always 


charter  by  a  general  law. 

principle  ui  hiw  ktrbid^ 
kl.  wkiiout  I  he  tJse  of 
cof  the  legislative  inieni 
iicf  SiUtutc.      Repeiilsby 

not  lavoreil,  Itui  ihe 
)*^  onr  ol  kgii^l^iUve  in* 
lent  to  Aibroi^iite  ihe  pur- 
t  in  an  car  tier  suiiuie  by 
ion  in  a  Idtrr  statute  is 
J  where  The  provi- 
de nt<  arc  so  iTHon- 

^..,i,\Mi  st^nd  togclhcf/* 
I     lmpmvemei>t    Co,    f. 

6i)  Fii,  St,  140;  Median- 
r^  Bridges,  30  N.J.  Law 

tt^t\t\  Rapids  :'.  Gfatid 
lit;  Co  .  35  N.  VV,  Re(3, 
led  thai  a  corpus  rat iuf>'s 
be.  repcaleti  r^t  amentfetl 
i«hich  dacs  not  directly 

f/.  Wkkh«nn,  i  Paige 
e  court  said:  **  Tl  a  cor- 
inf  se^'eral  iniegrjil  pans, 
ise  are  gone,  and  the  r<f- 
avc  lio  power  to  supply 
the  corporatian  is  dis* 
iHcrasein  RfiUe(i  Rt>ll, 
ere  the  corpora  lion  was 

of  a  ecriam  niitnber  of 
Jlers,  »nd  ill  I  the  si^tcTs 
it  was  admitted  that  aEJ 
s  A<:mti  by  The  brolhers 
void;  for  iificr  the  sisters 
s  not  ik  perfect  corpora- 
*4St  ivhich  ^s  truTncdi*itely 
?d  by  Role  shows  that  if 
i  p«s?tesseil  Uie  power  of 
!r  sisiers  in  the  plficc  of 
«*  dead  the  coTpnrntion 
^fi    revived.      So.    Barnn 

a  corporation  refuses  to 
tltffCT  of  (tETiceni  till  all  iWc 
*  »n  e1^cii<tfi,  the  corponi- 
'd/*  So  in  Rest  r'  PiS- 
E45).  Btilkr*  J,,  said  :  '*  t 
ihAi  whenever  a  corpora* 


tiun  1$  redueeil  to  such  a  stale  as  la  be 
mcapabte  g\  acting  or  cotiiinulng  itself « 
II  is  dissolved.** 

%  la  Phihpf  V.  Wlckham,  1  Pal^r 
(N.  V.)  596,  it  was  decided  that  a  i/tmn 
ct>rpoi;iiion,  consis-ting  of  ihe  owtstis  i>l 
tertrtin  subtneiged  lands,  aT»d  havitifj  ihr 
power  under  a  siatuie  to  conduct  opera- 
tions for  the  tJraifiage  of  the  lauds,  wrts 
not  extioi^uished  by  the  fulturc  of  the 
TTJeniibers  lo  elect  ciimritissioners  at  the 
time  and  pince  fixed  by  thr  statute.  The 
court  held  that  the  comrui^s loners,  who 
were  annual  fjfficers,  might  be  elecied  by 
the  members  at  the  pcrkitl  (»f  the  rustimg 
annual  election,  '*No  aei/*  Baid  Ihe 
court,  'Ms  required  10  be  done  by  ihe 
commissioners,  except  tt*  report  their 
procet  dings  for  the  last  year  Uj  the  meet* 
ing;  and  if  there  were  no  commis^sioners 
theie  coulfi  be  no  proceeilings  10  reporU 
The  eom tni St* i oners  are  not  even  required 
to  preside  at  the  meetitiR.  There  is 
nothing  in  the  namreoi  the  rlyiies  to  he 
performed  which  necessarily  requires  a 
cnoiinued  succession  cif  cunimrssioners/' 
In  Rose  t>.  Turnpike  Co  ,  3  VV^aiis  tPu, ). 
4S.  SerjTtaut,  J,  5aid:  'Our  corpora- 
tirjjis  bear  btile  resemblance  10  the  Eng* 
lish  municipal  corporalions  either  in  de 
sign  or  const!  tu  I  ion.  The  present,  like 
many  of  our  incorporations  ff»r  civi!  ptir- 
piisps,  ciihcr  by  special  act  of  a^sermbly 
or  under  the  act  of  171)1,  is  not  a  corpijra- 
tion  composed  of  several  integral  parts. 
The  FirH:klu»]ders  constitute  the  company, 
and  Ihe  manstgers  nnd  officers  are  their 
agents,  ^uce^sii^y  for  the  conduct  and 
management  of  the  affairs  of  the  com* 
pany,  but  not  e<^sential  to  its  ej^istence 
as  such.  nf»r  forming  an  iniegral  part* 
The  corporation  exists  prr  s^^  so  far  as  is 
lequisite  lo  the  maintenance  of  perpetual 
successtim,  and  holding  Aud  preserving 
lis  franchijies.  The  non  existeiire  of  ihe 
maniigers  does  not  imply  the  nonexfsl- 
ence  Tff  the  corporation,  The  hitter  \3. 
dormant  tturinjj  that  time;  its  ftanchises 
are  suspended  for  vrant  of  the  means  of 
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COJ^rOI^A  TJOA'S       By  Forfeiturt  of  Fiuadiiit. 


continued  by  tht  gift,  sale,  b^que-st,  or  descent  of  the  shares, 
There  can  be  no  time  when  the  shares  do  not  belong  to  some  per- 
son or  persons,  and  these  persons  will  be  the  members  of  the 
corporation.  The  death  of  all  its  members,  therefore,  docs  oot 
dissolve  the  corporation. 

Property  is  not  an  essential  nor  integral  part  of  a  corpora! iin : 
therefore  the  insolvency  of  a  corporation  dors  not  ttTminiilc  li^ 
legal  existence.'  Nor  does  the  appointment  of  a  receiver.^  Nor 
dr>  proceedings  under  the  United  States  Bankruptcy  Act  of  1S67.' 

8,  Dissolutiott  by  Forfeitari  of  Franchise  in  a  Proper  Judidal  Pro- 
ceeding,—  A  corporation  may  be  dissolved  by  a  forfeitnre  u(  it^ 
charter  in  a  judicial  proceeding  in  wjiich  the  cause  of  dissoTutioti 
and  forfeiture  is  judicially  ascertained  and  adjudged.*  The  suit 
to  determine  the  forfeiture  must  be  at  the  instance  and  under  the 
authority  of  the  king  in  Hugiami,^  and  of  the  State  in  the  Umttd 


44ci|t>ti:  hut  tlie  capacity  tn  ri?,sinrc  its  fuiic* 
tionaf ies  bv  rTH?i*ris  of  ektHons  remains," 
Ste  alsn  Lehrgh  Bridge  v,  Lehijjh  Ciial 
Co.,  4  R4wlc(P*J,  9:  BUke  V.  Hinkle, 
10  Ver?  (Teiio.K  2201  Kansas  Citv  Hoici 
r.  Saticr.  65  Mit,  5S3;  Nftshvillc  Bank  7'. 
Petway.  5  Hwmph.  (Teitn  ),  524;  St. 
Louis  Domic  ill!.  elc.»  Assoc.  7^  A^jgus- 
tin,  2  Mo,  Api>*  12'^:  Russell  v.  McLelJati, 
14  Pick,  (Ma-is.rftj:  Cabin  v.  Kaliima* 
£(H>  Mut.  Ins.  Co,.  2  DotigL  (Mich.^  140; 
Smith  sc.  Naiche^  Stcantlioat  Cu..  2  How. 
(Miss,)  473:  Knowlion  v,  Ackky,  8 
Cti^h.  (Mass.)  94;  Smith  t%  Sniiih*  3 
Dcsiius.  (S.  Car*)  557;  Common  wealth 
IK  Cutlet!.  15  Pa,  St.  133;  Harri*^  v.  Mis* 
sisstppi  Valley  &  R,  Co.,  5 1  Miss,  6oj; 
Kvaris  v,  KiJiiiigworih  Maiiuf*  Co,*  %\> 
Conji.  447;  IJobokcn  BuiJditJg  Assoc,  r 
Mariiti,   t3  N.  J.  Eq   ^i'^. 

\n  Ijdsimi  Gbss  Manufaciory  t,  Lan^;* 
flun,  Z^  Pick,  (Masi!^J  52,  a  manufftc- 
ttiiiiij*  coTpnralion  bccartic  insiMvuril.  and 
a^si^nrd  at)  its  property  to  trusluei>  U.n  tbc 
payment  of  its  liebls^  and  the  insirumeni 
tj|  a5!^lgiimetU  coiiuined  covenufU;^  itiat 
the  asi^ign^es  otigbt  uae  Uii^  n<ime  of  the 
corf^oraiion  for  ibc  colkciion  of  debts 
and  ttic  dlstnbutian  ut  the  property  fts- 
signed,  aiid  n^at  the  corpU'raULin  lA'Ould 
perf<*fni  itny  (artlier  acts  which  mi^hl  be 
requtred  to  en^Uk  the  assigitcr.'!»  Cully  to 
execute  iheir  trust;  and  th«!  corporation 
omitted  f(*r  several  years  U>  choose  ofS- 
cers  or  hold  meetings,  ihe  by  tjiws*  how- 
cver»  providing  that  the  officers  ^though 
i-hosen  for  one  year)  should  cornmue  in 
office  till  others  should  be  chosen  in 
their  »iead.  1 1  was  hi-dd  th^tl  ihe  corpora* 
lion  hivd  not  been  dtssfdved. 

1*  In  Coburtn  ^^  Kosinn  Papier  Mache 
C<>  ,   10    Gray    (M^-iiis.*,    345.    \^^    roun 

mi 


saM;  *'The  corporftlion,  notwithstatKi- 
iog  the  proceed  hiMS  iJt  insolvency,  mAy 
have  assets  sufBtieni  to  piiy  all  their 
debl^,  iinfl  ihcn  no  impedrnienl  wou!d 
exist  before  a  stir  render  ptrrsii,mi  to  iaw, 
or  a  forfcimre  a^.ceriaJiied  and  dCLlftrtd 
by  H  proper  jitdkial  proceedjii|(^,  ln*fii  ff- 
stiminK  ihe*r  husines!*.  Or,  if  their  capj- 
la]  is  impaired  of  wholly  goite.  ihit 
seeni&  to  be  no  reason,  before  ^uch  sur 
render  or  torfeituic,  to  prcveitt  the  mem- 
bers from  furni^htni*  renewed  capital, 
and  I  hen  proi:<?eding  to  wsc  the  ctupor^tc 
powers/'     See  also  Bostoi*   '"  '!  irni- 

(aclory  f.  Lftngdon,  34  V\^  '-y. 

3  MoraweiJt  on  Corporatiui,.^  ,*^,  .,.J  t,  ^ 
tOlo;  Sfiertandoah  V.  R,  Co  s\  Grigvth, 
13  Am.  ^  Eng,  R    R,  Cas.  tao. 

2.  Taylor  ty.  Colnmbiaii  Ins,  Co.,  \\ 
Allen  (Mass J,  353, 

%.  Cljan>heflin  v.  Huguenot  Mi*ntit, 
Co,,  liS  Mass  J 52.  A  coTporatton  lh*l 
has  been  dissolved  by  n  d^^  -  '  Si,(Tc 
DHirt^   and   a    receiver   e\\^..  ;;<n 

Mill  be  proceeded  against  v.  ;  icy. 

ii*  n  Independent  tns  Co..  6  NaK  tl^ink 
Re^.  260;  Plati  r.  Archer  <|  HJatcht 
«C.  C  )  55*}:  Ang.  ^  A.  Corp*  644. 

4  '  \  pHvtXU  cofporation  cnrated  by 
the  legisUlufe  rnay  lose  its  fraii*;fnse*  by 
a  misHstr  or  a  n&Hux*'f  of  ihcfn;  and 
they  may  be  resumed  by  rhe  iftncrntnctn 
und(?r  a  jiidtrial  judgment  up<iri  ^  tttti* 
',vtjrr,utf^  to  ascertiijn  and  enforce  the  fur- 
reiiure.  This  is  ihe  commofi  Jaw  of  the 
(and,  and  IS  a  LacU  condition  annexed  to 
the  Cfpalion  of  every  surh  ctifporauoo." 
luHiiti^  Story  in  Terrrtt  v\  Taylor.  i> 
Crunch  (U    S.  1.  =1. 

ft  Rex  f,  CuWk.  3  Roll  lis;  Ren 
F  Ogden.  to  II  &  C*  230;  Rex  1*.  Ca/- 
mafthcn.  i  W.  BL  tS?, 


COMPOMA  T/OjVS       By  Forfeiture  of  Fraii«hiJ«. 

ic  modt^  of  proceeding  at  common  law  against  a  cor- 
cnforce  a  forfeiture  is  by  scire  facias,  or  by  a  writ  of 
&,  or  by  an  information  in  the  nature  4>f  (juo  warranto, 
ts  is  proper  where  there  is  a  legal  body  capable  of  aet- 
)  have  been  gtiilty  of  an  abuse  of  the  power  intrusted 
I  <2tio  warrafiUi  is  necessary  where  there  is  a  corporate 
Vn  who  take  upon  them  selves  to  act  as  a  body  corpo- 

legal  power  so  to  do.  li\  the  Uniti^d  Sfates  it  is  cus- 
mploy  an  information  in  the  nature  of  a  quo  warranto 

corporations  having  a  legal  existence  and  against  a^- 
isunnng  corporate  powers  without  authority/^     UnleSv^ 


snwcailh  :%  Union  Fine  & 

>,.  $  Ma!»s,  ^30,  Parsons, 

"     -ftjrniulit>u  for  the  pur- 

c  cpfporatioii  or  of 

'js   taiiiiol    t>f:  proBe' 

tjc  nuthofliy  of  ibc  Com- 
br  cxerciat'd  by  ihe  legis* 
he  5*ui>rrie>'-  or  solicilor- 
undet  lis  drrection,  or  fx 
ibalt.  For  tht?  common* 
live  any  breathes  oi  nuy 
!S5cti  or  Implied  on  which 
w^s  created:  and  we  c,^t\* 
em  for  the  sciitire  b^'  the 
of  the'  franchisees  of  any 
esi  the  common  wealth  be 
est  TO  Ihtf  suit," 
N.  Y,  Elevated  R.  Co..  70 
J.  J.,  b^hI;  **A  cause  of 
t>E  be  taken  advamage  of 
Lirtftl  a  corpfirutiun  collai- 
en^-ally,  oY  in  any  oihrr 
dtr*!ci  prticecding  for  that 
t  tht?  corporation:  and  the 
uiting  the  corpora  IT  on  can 
the  pnjcecdmj;;  iind  U  c^n 
ire,  and  this  >i  ran  do  ex- 
gfslativc  acts  recognuln^j 
ex  is  tenet  of  tbc  corpora- 
1  Stare  v,  Monrc,  19  Ala* 
y  Soythern  R.  Co.  v^  Lt*n)^ 
^Hioncrs,  jtjN.J,  Law,  35, 
'o,  V.  Dcwey»  15  Mass  94; 
i  If,  Lexington  Turnpike 
>n,  (Ky.)  397;  Society, 
Canal.  Saiti.  (M*  J.)  157; 
own  R-  Co.  ZK  Twenty- 
Co.,  54  How.  Pr.  (N.  V.) 
eaith  iK  Allegheny  U ridge 
i.  1S5:  Bank  of  U,  S,  ?', 
I,  17  Pa,  St,  407;  Dy^  V. 
I,  St.  157;  Murphy  v. 
,  30  Pa.  St  4f%:  Wight 
IL  4T7:  Baker  t\  Backus, 
e  V.  Real  Esl.  Bank,  s 
irting,  etc.  Co.  v*  Locke, 
I  mm  nn  wealth  r.    BurrelU 


7  Pa.  St.  34:  Hanks  ;\  Poitiaux.  3  Rand. 
(Va.)  141:  West  t'.  Carolmi*  Lite  Ins. 
Co,»  31  Ark*  47tj:  Moore  t'.  ikboppert,  21 
W.  Va.  282;  tCbbjcoquilUs  Turnpike 
Co.  tK  McCoriaby.  m  S.  &  R,  (Pa.)  144; 
Vernon  Society  tv  Hills  h  CowentN.  y*)i 
23 i  State  ;%  Paterson  Turnpike  Co.,  1 
Zab  (N.  J.J  9;  Muscly  tK  Byrrow»  53 
T^rxas,  396;  Toledo^  cli:.»  R^  Co.  v.  John- 
son,  49  Mich.  t4S;  En  held  loll  Bridj^e 
Co.  f.  Cofineciicut  River  Co.,  7  Cocin. 
45;  Kclli^ijg  t'.  Union  Co  ,  is  Conn.  7; 
Gay  lord  7\  Fort  Waync^  etc,  R.  Co.,  t 
Biss.  (C.  C  j  3S6;  Peimbscol  Boom  Co, 
IK  Lamson.  16  Me.  231  ;  Stiiie  f\  Vin- 
cenncs  Univef&iiy*  5  foO.  69;  Curien  f^. 
San  tin  I,  16  La.  Aim.  27,  Propdelofs  of 
Baptist  Meeting-house  ?\  Webb,  66  Me. 
398;  Sloops  -'.  Greensbyrgh,  etc. .  Piank- 
road  Co.,  10  Ind.  47;  Harts vilte  Uni- 
versity 7\  Ilamdton,  34  Ltd»  506;  Heard 
7*.  Talbot^  7  Gray  (Mass.),  iig;  Hache  v, 
Ntshviile.  etc.,  Society,  10  Leu  (Tenn.), 
436;  State  t^  White's  Creek  Turnpikt 
Co.,  3  Tenn.  Ch.  163:  Greenbrier  Lum- 
ber Co.  V.  Waril  (W.  Va.),  3  S.  E.  Rep. 
227:  Asbeville  Division  v,  A-ston.  92  N. 
Car.  57S;'Staie^  Butler,  15  Lea  tTcnn,), 
104:  Siiite  V.  Crawfordsvdki  clc,  Turn* 
pike  Co,,  1 03  Ind.  2S3. 

2.  Rex  n  Pasmorc,  3  T,  R.  244;  Ang* 
iS:  A.  Corp.  ^^73^-765,  and  Moravvciz 
on  CorporalioTii*  (ad  Eti.).  ^  1030. 

To  auihorUc  the  instittition  of  a  Biilt  in 
the  name  of  ihe  Slate  to  forfeit  the  char- 
ter of  thecorporaiinn,  ii  is  not  necessary 
that  the  legislature  shoidd  by  some  geu" 
eral  or  special  statute  have  authorized 
and  directed  the  f^mi  to  be  brought.  If 
the  legislature  declares  that  a  particular 
act  of  malfeasance  or  nonfea^^iance  by  a 
corporation  or  its  officers  shall  work  a 
(orieiiure,  »t  is  the  duty  uf  the  prosecut- 
ing officers  of  the  State  mease  of  such  non- 
feasance  or  malfeasance  10  institute  a 
suit,  and  no  further  authority  15  necessary. 
State    r.    Southern     Pacific    R,    Co,,    a^ 
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VORPOMA  TIONS.      By  F^rrfeitttre  rf  ftw^M^. 


;iutln:>rizcd  by  statute,  a  court  of  equity  has  no  jurisdiction  to  dt** 
cree  the  dissolution  of  a  corporation  by  forfeiture  of  its  franchises 
either  at  I  he  suit  of  an  individual  or  of  the  State' 

If  a  corporation  is  guilty  of  misuser  or  n  on  user  of  its  franchiK-^, 
or  If  it  departs  from  any  of  the  substantial  objects?  for  which  it  wa** 
instituted,  it  is  guilty  of  a  breach  of  trust,  and  is  liable  to  have  its 
franchisees  forfeited  at  the  suit  of  the  State*     If  it  neglects  to  |X'r- 


lexiis,   Soj    People   z\    Flint,    i    Am,    & 
Et3|^.  Corp,  CiiS,  4t>4. 

1.  Tt»e  Stide  has  an  adequate  reinedy 
&t  l*iW  hy  f^fio  nhtifniH/ir^  l*tjlj3fcf  I*,  Co* 
lunibUn  In^.  Co.«  9*^  Miiiss.  S74;  S!ee  t\ 
BlooiJi,  5  Johns.  Ch,  (N.  Y.J  377;  Doyle 
fh  Pcedc-'S  t*cin*ltnirn  Co,.  44  B^irb.  (N* 
yj  239:  Wrpl.mck  ?♦  Mf^'rciinule  Itis, 
Co,,  1  Edw.  Ch  tN\  Yj  U:  Ktncrtid  f, 
Dwmcttc*  sy  ^-  V'  54^*  Socieiy  fur  Es- 
tablisbitig  Mdnuractuies  i\  Morris,  rtc  , 
Canal  Cr>,,  1  N.  J,  Eq.  (57;  Dnrrmus  v, 
Dutch  Rcirjnticd  Church,  3  N-  J.  34<>; 
SuiP  V.  Mcrchaois*  Ins  Co.*  &  Humph. 
(Tcnn)  25a;  Auv.^Gen  -\  Uiica  liis, 
Co,.  3  Johns,  Ch.fsr.  Y  ^389;  Any.  Grn. 
iK  Bank  of  Niagara.  UopL  354:  V'tf* 
planck  tK  Mercanule  Ins.  Cn,,  i  Edw, 
Ch.  {H.  Y  J  SS;  Morawt'tJi  on  CorporA- 
tjons  (ad  Ed),  p.  995",  Si,  Louis,  etc, 
Co.  P  Sandoval,  t2  Am-  &  Eng.  Corp, 
Cas.  2S6. 

§.  In  Slee  V.  Blorwn.  |  Johns.  Ch.  (N. 
Y.|  3S0.  Chancellor  Kent  said:  "  That  a 
corpo  fill  ion  c^n  he  dissoU-nl  fi;*r  a  breath 
jif  iruM  is  no  doubt  the  settled  ducirtne  dl 
ihis  day/'  In  People  r.  Bristol  etc., 
Titrnpike  Co..  sj  Wend.  <N  Y  )  223, 
Co  wen.  J.,  said;  "The  resukof  L  he  cases 
seems.  lf>  be,  thatacfjrpor^imn  must  come 
up  Id  all  ihe  substantial  (*bjrcts  for  which 
It  wii^  in*iti [tiled.  If  ii  depart  from  *in)' 
tine  *il  thrse,  it  is  KuiUy  of  a  brcwch  of 
irtist.  \t  W&5  made  a  political  body  on 
the  implied  conjiiiion  thai  it  sTiould  de- 
mean itseK  Fidthrvilly  and  honeMly  in  the 
use  of  all  iis  friinchisci.  This  principle, 
with  the  autlioriires  urt  which  n  rests, 
seems  to  hrtVe  been  very  well  considered 
in  the  (treat  case  of  ihe  Chc^aprake  & 
Ohio  C.»nal  Co,  t\  Ball* more  &  Ohio 
R.  Co  .  Idlely  decided  by  the  court  of  ap- 
peals in  M^^rvland,  4  GtM  &  Johns.  R.  1. 
rhe  opinion  of  ihe  couft,  which  was  de 
livered  by  Chief  Justice  Hurh^nan,  so  far 
as  It  h  maierial  10  tbc  »;iibject  before  us, 
^*til  he  (f»und  at  pases  106 and  I2t,  The 
que$iioii  was  one  nt  nofiusrr  ;  ?iml!  t-fic 
dritl  of  lUc  ariiumenl  i*«Jhal  the  coiporS' 
litHi  h,id  n<n,  ril  jiiiy  rate,  been  j^yilly  of  a 
frau  ill  lent  or  wilful  rmnuiier,  or  such,  at 
most,  as  reaulied  from  gross  negtigence. 


The    VVUfdS     nf     I^T'     tliu^i    \l•.•^f^^^       :,\      fi        r    Jl 

art:  •  It  tn*fcy  1  1^ 

of  ns  charter,  1  ui 

ils  franchisee,  ant  X^r  tu<odiii<urn  brtiken; 
there  being  ii  t^cil  condition  inevrrv  «^iirb 
l^rant   ih;it  a  corporation  sli  .  ii> 

Uit  end  of  iis  insunjuon* 
he  5«iys;  *  Nor  is  ii  ev^en*  ihh^m-ui  miii 
will  furnish  a  §yffi<i<*nt  (srtpund  fc«r  a  juttg. 
meni  u\  lorfeiture, '  Thai  rnusl^  it  ap* 
pcar^  lo  me.  be  st>  in  Ihe  n?*ltjre<*f  ihingit* 
A  inere  nonuse r,  or  su«(>ension  of  ail  jit> 
tion,  may  be  even  laudable  for  a  limc. 
This  is  wed  illustrated  m  the  MarrUnd 
case.  To  wc*rk  a  forfefture  theie  niusl  he 
someihing  wrong;  and  no(  nnly  a  wron|f. 
hut  one  arisii)]^  Ironi  wilful  abuse  or  ten* 
proper  neglett.  An  itiabiliiy.  through 
misfortune*  to  answer  the  design  forwfekh 
the  body-poltiic  was  InttitutcOt  is  alstj  .* 
cause  of  forfeituie/' 

In  People  r,  Kingsiown  &  Mkddle- 
towii  Turnpike  Co..  23  Wctid.  (N*  V*) 
193,  Chief  Justice  Nelson  ejcplitmeil  «s 
fottows  the  principles  uiMin  whrch  u  c(>r|uj- 
ration  is  liable  to  fnrfrintTe  for  n  on  per- 
forti^aiice  of  its  duties:  ""  Thouj^h  the  pr<i- 
cecding  by  information  be  againjit  the  cor- 
porate lM>dy»  U  is  ihe  acts  or  omif%ion$  tif 
the  individual  cu rp^ral rirs  ihut  are  the 
siibjecl    of    the   judgment   \f  ''■  n. 

T he  po w c rs  a  11  il  pri *  il c i; es  ;  1  •  d 

and  ihe  conditions  enjojucii  u^,  ..  ...^h^, 
ihcv  obtain  the  f^r^tnt,  and  engage  tu  pcr^ 
furm  the  conditions;  ami  when  charf*vd 
wkh  H  breach  I  do  not  perceive  any  rea- 
son ai^ainst  holdini^  them  accouniAhle 
upon  principles  applicable  to  an  individ* 
ual  lo  whom  v^ituabje  griutts  have  bren 
made  upon  cofiditions  precedent  nt  d^ubse* 
r^ueni.  As  t"  hitn.  prtfnrmancc  is  indU^ 
pto^ahle  to  the  vesvinjj  orconiinued  rn» 
gpigcntent.  If  a  fetiffment  b€  made  of  lands 
upon  condition  of  pi^iyini;  rent,  buiUlinga 
hnuse,or  planiini^an  orfhnrd.and  a  fatltire 
to  perform,  the  feoffor  may  en  ten  So.if  an 
oflice  be  ^riinicd.  a  condition  is  io^plied 
thai  the  pijftv  ^hall  I aitlifuUy  execute  fl, 

AU'i    for   nri^ltUt   ihr  J.   r  :,Ml..r  rn  41   ,U<rh-.*^ 

him.      Pl.icin^  c(u ;  1 15 

fcMiirnp.  there  can  f  o 

ascertain) ug  the   prtnupit^  that  should 

mi 
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rhich  it  lias  asijyincd  for  the  benefit  of  the  public  or 
bei!ii  imposed  upon  it  far  reasons  of  public  policy,  it 
t  liable  to  forfeiture*  It  is  also  iiablc  to  forfeiture 
to  perform  some  act,  the  performance  of  which  wa?* 
subsequent  to  the  granting  of  the  charter/**  And 
ate  corporation  has  become  whoHy  insolvent,  and  is 
ented  from  carr^'ing  on  its  business  with  safety  to  its 
Lo  the  public,  it  is  its  duty  to  wind  up  its  affairs,  and 
jerform  this  duty  may  be  punished  by  a  compulsory 


15  anncxtd  lo  ihcm-  The 
of  liiiJtvUJtiat  cofiditfCifiAl 
the^  nil?/'  Scr  also  State 
ce  Co..  S  R.  L  1S2. 
'  ''"^*;  prohibited  by  Jis 
Sosos  at  -A.  greater 
I  ^liv^  halt  of  one  per 
lySi.  and  frum  dealing  in 
s,  and  k  wiliully  violated 
^  by  discoufiting^t  h^ffber 
llouvrd^  and  hvdca1iii|{  Ui 
s  otherwise  than  by  dis- 
til the  rate  prescribed,  it 
ch  acts  cnnsikut^d  a  got>«l 
lure.  Comtnofiweaith  r/. 
rak  of  Pennsylvania.  3S 
e  ftbo  State  -'.  BrHdford, 
f.\  Central  Ohto,  cic%,  Re- 
?bio.  39fK  Chiirks  River 
arien  Bridge  Co  ,  7  Pick. 
ic  t',  Brtiiey.  iCi  Ind.  4*»i 
rnpik^  Ct>.  \K  McConaby. 
)  14s;  State  x.\  Heck.  St 
?•  Kenyon^  51  Ind.  143, 
Jtka  Insurai*ce  Co.,  15 
|S,  a  judgment  of  ^usUr 
i:ainst  an  insurance  CKtvn- 

linderialicen  to  carry  on 
jns  withr*ut  authority,  and 

general  Uw  restraining 
inking.      Sec   ati^o   State 

Blackl  (Ind.)  267:  Pco- 
Bank,  24  Weml  (N,  Y  ) 
raltb  V,  Union  Fire,  etc 
1  23t>  Tbe  withdraw  (fig 
he  form  of  io  ins  on  pri- 
y  a  bank  vviib  intent  to 
cTivc  capital  below  tbi: 
I  by  the  ctutrter,  !£  a  jjood 
re.    Stater.  Essex  Bank» 

contruciing  of  debts  or 
to  a  larf^er  amount  Than 
tws.  trr  is^iuiiig  w*th  a 
Iton  more  puper  iWaxi  the 
1.  Are  r;iusies  ut  forteiiure, 
laic,  I  Hl4ckL  (Ind.)  270: 
Hincr^i  5^  RhtHJe  FslaMd 
2;  H^nk  Commissioners 
bio.  6  Faig«*(N.  V  ),  mi^ 
nued     nciitlert  to   repair 


their  road  by  a  turnpike  company  is  a 
cause  of  forfeiture.  People  z*  FiiihkiU, 
etc..  Plank  Road  Co  .  3?  Birb.  (N.  Yj 
452:  Peoptc  V.  Hillsdale  Turnpike  Co^ 
23  Wend.  tN.  Y. )  254:  People  v  Plymoinh 
Plunk  Road  Co.,  3a  Mich.  24!^:  Pt;ople  r. 
Jackson  I  etc.,  Plank  Road  Cu.^  9  Mich. 
235  I  Siate  "k  Royalion.  etc.,  Tu^^p»ke 
Co..  It  Vi.  411;  Turnpike  Co.  f^  SiHie.  3 
Wall.  (U.S,)  210. 

Where  a  railroad  company  supers  as 
railroad  10  be  sold  on  e][eciitlon«  and 
broken  up  in  whole  or  in  part^  it  render* 
itself  liable  to  forfeiture.    State  v   Rives, 

5  tred.  (H,  C)  309.  See  also  State  v, 
Minnesota  Cent.  R.  Co.  (Minn),  30 
Northwestern  Rep  Bj6. 

If  a  bridge  necessary  to  render  *i 
road  passable  be  carried  away  by  a  flood, 
the  bridge  company  must  rebuild  it  within 
a  reasonable  time  or  thry  will  |iirfcrt  thcif 
charter.  People  7'.  Hitlsdale  Turnpike 
Co..  J3  Wend.  (N.  Y.)  254;  Enfield  ToM 
Bridge  f.  Cottneciicut  River.  7  Conn.  %B, 

The  failure  of  a  railroad  company  to 
comply  with  a  provision  in  tis  charter 
requiring  ihe  preiikident  and  dirertors  of 
the  company  m.^ke  an  annual  stale  iicnt 
of  its  income  and  return  the  samu  to 
the  geneiiit  a*i.sembly,  in  order  10  enable 
the  latter  to  regulate  the  tolls  charged  by 
the  company,  was  held  to  be  a  caus€  for 
dcclartug  the  charter  forfeited*  Aitor* 
fiey- General  t^  Petersburg,  etc.,  R,  Co., 

6  I  red.  L.  (N.  Car)  456. 

In  State  t*.  Milwaukee,  etc,  R,  Co,,  45 
Wis.  5t}0.  it  was  held  that  it  was  Ihe  duty 
of  a  railroad  company  "'  to  kevp  its  priti- 
ci{)al  place  of  bu^^iness.  its  bnoks  and  rec- 
ords, and  its  pnncip4l  officers  tvithin  the 
State,  to  an  extent  necesi^ary  for  (he  full- 
est juTisdicLinn  and  vlsitational  power  of 
the  State  and  its  courts,  unrl  the  eflicieni 
exercise  thereof  in  all  proper  crises  which 
concern  said  corporation  ;"  and  that  a 
toiat  neglect  of  this  tUUy  wotdd  jusUty 
and  demand  a  judgment  of  fuirfetinre  of 
the  franchises  of  the  company.  n;irnrl| 
f.  State  (Ark).  3  Southwestern  Rep.  365. 

SJ.   People  r.  City  B»nk.  7  Col.  136 
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dissolution  at  the  suit  of  the  Stated  A  charter  will  not  be  re- 
voked  for  every-  wrongful  act  commit  led  by  a  corporatiofi,    A 

>>ingle  act  of  abuser  or  wilful  nonfeasance  may  be  a.i^round  hn  a 
forfeiture  :  but  where  an  act  of  nonfeasance  has  not  been  commit- 
ted wilfully  or  negtigently,  and  does  not  injure  any  one,  and  is  noi 
expressly  forbidden  by  the  charter^  the  courts  will  not,  in  general, 
apply  the  severe  remedy  of  a  judgment  of  forfeiture.''* 

9,  Effects  of  BiflaolutiOtt.— Where  a  corporation  has  lost  its  frati- 
chises  by  forfeiture,  surrender,  or  othenvise,  in  law  it  h;i< 
wholly  ceased  to  exist,  and  will  not  be  recognized  as  a  corporate 
body.  Debts  due  and  from  it  are  extinguished  and  suits  broiight 
by  or  against  it  are  abated  by  its  dissolution.^     At  common  law, 


I.  Mor^weiE  on  Corporauons  (sd  Ed  J, 
^  tosO;  Ward  v.  Farwtll,  97  III  594;  ChU 
cajjo  Life  Ins*  Co,  v.  Needles,  113  U.  S. 
^74:  People  7/,  Giohc  Mut  Ifis.  Co..  6a 
Hiiwr,  Pr.  (N.  Yj  82:  State  v.  Real  Est 
lla.  ik^  5  Ark.  59(1;  State  v,  Seneca  Counl)* 
Brfflk^  5  Ohio  St,  176.  Prople  7'.  HuJaon 
Itjfik,  6  Co  wen  (N.  V.),  217;  People  v, 
f'Liiijfara  Bank,  6  Co  wen  (N-  ¥,).  196; 
Hank  Commtssioner^  v.  Bank  of  Brest, 
ifarring.  Ch.  (Mich.)  106 j  State  v,  Com- 
tneTcial  Bank.  J  3  Smedcs  &  M.  (Mifs.) 
569;  Carey  r^  Greene.  7  Ga.  7*> 

S.  Jn  People  V,  Bristol,  etc..  Turnpike 
Co,,  33  Wend.  (N.  Y,J  236.  Cowen,  J.. 
sai():  '*  To  work  a  forfeiture  there  should 
be  sometljmK  wrong  :  and  not  only 
wrongs  but  one  aming  from  wlUul  abuse 
or  improper  negtect,  An  inabiUty  through 
tnistortune.  to  answer  the  desij^n  for 
mrhicti  the  bmlv  politic  wus  In^ithutrd  i^ 
9.H0  a  cause  of  forfeiture.  That»  how- 
ever, is  on  a  distinrt  reason*  not  so  di- 
j-eciljr  material,  and  of  which  it  H  not 
necessary  U>  say  much.  The  prosecution 
before  us  goes  on  ctirporate  default  or 
corporate  wrong,  which  n>ust,  I  think*  be 
tnore  than  accidental  negligence,  or  a 
•nere  mistaken  excess  of  power*  or  a  mis- 
tfike  in  the  mode  of  exercis^ing  an 
^i  know  1  edged  power.  There  must  be  an 
ahusc  of  truit  somewhat  of  such  a  nature 
as  would  render  a  trustee  tj^bte  tu  forfeit 
hv5  station^  on  the  complaint  of  his  i^tstui 
^u^fritsi.  if  thequestkin  stood  on  the  re- 
lation between  them.  Co  qj  oral  ions  are 
pulitkal  trustees.  Have  they  fulfilled  the 
puq>oses  of  their  trust,  or  acted  in  good 
f;iith  with  a  view  to  their  fulfilment?  is  the 
<|uestion  to  be  asked  when  they  are  called 
^n  to  forfeit  their  charters,  either  for  arts 
<if  eommlssion  or  omission;  unless,  in- 
*leed.  they  are  so  icenerally  crippled  and 
Ikroken  down  in  their  aR'airs  as  in  the 
fudiffneni  of  a  court  anil  jury  to  he  ifi- 
-^  ipable  of  prosecuting  their  business  with 


safety  to  that  commtintty  who  granted  the 
charter^  and  it  ho  hold  the  rektion  t»f 
rejiui  qur  trHii*"  See  also  Ward  \\  Lea 
Ins.  Co.,  7  Paige  (NV  VJ.  294:  Pa^ctaU 
IK  Whitsett.  II  Ala.  472:  People  v,  King- 
ston, etc.*  Turnpike  Co.,  23  Wend.  (N', 
V.)  206:  State  -*\  MerchanJs*  ins.  C*>.,S 
Humph,  iTenn.)  23^  ^  Frr  rirrii  k  ^rnnnArr 
IS  State;  ^GtUaf  j/(Md 
lumbia  Turnpike,  2  Sn- >  4; 

Thompson  <•.  People^  23  VVtnO,  hS.  \\ 
537:  Commonwealth  ?■,  Atleghenr  Brtjige 
Co.,  20  Pa.  Si,  185;  State  t .  T  '"  .1^ 
Bunk,  5  Ark.   596;   Harris  r  a 

Valley,  etc-,  R.  Co..  51  Mis^  -  .iLc 
I'l  Urban  a,  etc.,  Ins.  Co.,  14  Uhm,  C»; 
State  i\  Soci^i^  Republjcaine,  ij  Mo.  App 
114. 

Tn  State  f*  Ot»er!in,  elc»,  BofMin^  A»^ 
social  ion,  S5  Ohio  St.  25S.  the  court  said 
*'  Where  a  irorporation  has  been  |;u4Uy<»f 
acts  (vhtch,  by  statute,  are  nii^de  n  caustf 
of  forfeiture  of  its  franchise  to  be  a  cor- 
poration, this  court  has  no  discr^iK.n  \^^ 
refuse  such  judgment.   But  tn  oth: 
we  are  vested  with  discrrtitm  to  dci' 
whether  judgtneni  of  ouster  ?'f  lb**  U***- 
chise  to   t>e  a  corporation   ^hall   be   rrn- 
dercd*   or  whether  the  '  .»'il 

be  ousted  from  tljeexer'  f» 

illegally  assumed/*     Stc   .1 
People'^  Mut,  Ben.  As^oc. .  j 
2  Moraweu  on  Corpofaiions 
T02S.  note. 

9  In  National  Bank  p.  Colby,  si  Wait 
(U.  S4  if^*  a  stilt  against  a  fi«iiOfUil 
bank  to  enforce  the  tolleeiion  of  oi  dc» 
mand  was  held  to  be  ahaif  t1  '  '     r*^ 

of  a  district  court  of  the    I  ^* 

dissolving  the  corpnraiion  ai  .  ^* 

its  rights  and  franchises.     Justft 
said:   "  The   suit  had  abated   by 
cree  of  the  district  court  of  the 
States   fDrfeiiiiig   the  rights*    pn: 
aed    franchises  of    the  toi ^oratinii,   Ann 
ad|udgin»?   its   dissolution.      The  *<M  »tI 


\m 


COI(POMATIONS. 


EftiMtl. 


*ga!  dissolution  of  a  corporation  all  its  real  estate  re- 
ic  grantor  and  its  personal  property  to  the  king,^  In 
ixver,  it  is  the  mle  that  the  capttal  or  property  and 
to  an  ordinary  trading  or  manufacturing  corporation 
a  trust  fund  {or  the  payment  of  the  dues  of  creditors 
[>Iders;  and  a  court  of  equity,  which  never  allows  a 
il  for  want  of  a  trustee,  will  lay  hold  of  this  fund 
t  may  be  found,  and  apply  it  to  the  purposes  of  the 
many  of  the  States  statutes  have  been  passed  provjd- 


vklcs  for  such  forfeit  ore 
di  rectors  ihcmselv^s  VIO- 
permit  anv  ojlicers* 
of  tb*r  associarion  to 
I  th';  pr«> visions  of  the  aci, 
un  ixl^d  against  iht  bank 
roller  of  the  ciirreficy  dis- 
I5TOSS  violations  of  ihe  act 
rs,  ATiil  the  justice  and  vti^ 
ectec  were  not  questioned 
:ourt.  With  the  forfeiture 
pHvikges*  and  franthif^«s 
io«  was  necessarily  dis- 
decree  adjudged.  Its  ex* 
e^at  entity  was  cheredpon 
thea  a  defunct  ins^titullont 
I  could  no  mon*  be  ren- 
it  in  a  suit  prevbus^ly  com- 
udfifrnent  cotild  be  rendered 
d  man  dying  pemifttt^  Hi€, 
ie  with  respect  xn  all  cnrpo* 
!  chartered  existenre  has 
nd.  either  by  lapse  of  time 
jrfeiturej  nntess  by  statute 
be  allowed  to  proreed  to 
withstantling  such  diasolu^ 
alongalion  e»f  the  corporate 
ICC i fie  purpose  as  much  re- 
I  Icgislaiive  enaameni  as 
nal  creation  of  the  corpora- 
Iso  In  graham  *'.  Terry,  ti 
n.)  572;  Sahmarsh  v.  Plant- 
Ala  761 ;  Pashall  v.  Whtt- 
473;  Greeley  v.  Smith,  3 
G5S;  Mymma  v.  Potomac 
U.  S.)  %%\\  Dobson  I'.  Si- 
,  Car>  4Q3;  City  Ins,  Co.  ^'. 
laiiU,  68  liL  350;  Farmers', 
Lutk.  S  W.  &  S.  (Pa.)207i 
5.  r  Wfetin,  3  Sra,  &  M. 
]liink  of  Louisiana  i'.  Wil- 
nn.  I;  May  \k  State  Bank* 
56;  Thornton  v,  Mnrifinal 
&*,  1^3  Mass,  33:  Musca- 
ein  it.  Fucick  iS  Iowa-  473; 
ting  Co.  r  Gauo,  13  Ohio, 
LindcU  r%  Benton,  6  Mo. 
L  V  Archer  11  was  held  thai 
jf  a  corporation  bv  a  decree 
ri  would  nor  abate  proceed- 


ings m  bankruptcy  against  the  corpora- 
tion, pending  at  the  lime  the  judgment 
was  rendered.  See  also  Hart  \K  Bosion, 
etc.,  R.  Co,»  40  Conn,  524  A  corpora* 
tion  may  be  enjoined  by  a  Federal  court 
from  takin;^  steps  to  procure  ris  own  disi- 
solution  in  order  10  defeat  legal  proceed- 
ings instiuitcd  against  it,  Fisk  r^  Unioti 
Pacific  R.  Co.,  10  Blatchf.  (C,  CJ  5«S. 

1.  I  Bkckstone  Cotli.  4S4;  Rex  T'.  Fas- 
more,  3  T*  R*  U^\  3  Kyd  on  Corpora- 
tions. 5(6;  EHe  R,  Co,  V,  Casey ^  3(»  Pa* 
Si.  287, 

S,  In  Mumma  i\  Potomac  Co..  8  Per, 
(U*  S  )  aSt,  the  court  said:  "  We  are  of 
opinion  ihai  the  dissolution  of  the  corpo- 
mtion  under  the  acts  of  Virginia  and 
Maryland  cannot  in  any  just  sense  be 
considered,  within  the  clause  of  the  Con- 
stitution of  the  United  States  on  tliis  ^ub^ 
jeci*  an  impairing  of  the  obligation  of 
the  contracts  of  the  company  by  those 
States,  any  more  than  the  death  of  a 
pdvate  person  can  be  said  to  linpair 
the  oblrgation  of  his  contracts.  The 
obligation  of  those  contracts  survives: 
and  the  creditors  may  enforce  their 
claims  against  any  property  belonging 
Co  the  corporation,  which  has  not  passe*! 
into  the  hands  of  bmm  Jidf  purchasers, 
but  is  still  held  in  trust  for  the  company* 
or  for  the  stockholders  thereof,  at  the 
time  of  Its  dissolution,  In  any  mode  per 
milled  by  the  local  latvs/*  And  in  Cur 
ran  v.  Arkansas,  15  How.  (U.  S)  311*  k 
fs  said:  '*  If  it  be  once  admitted  that 
the  property  of  an  io$iolt/eni  tmding  cor- 
poration,  while  under  the  management 
of  (ts  officers*  is  a  trust  fund  in  their 
hands  for  the  beneUt  of  creditors,  it  foU 
lows  that  a  court  of  eqiiiiy,  which  never 
aUuws  a  trust  to  fail  for  want  of  a  trustee* 
would  see  to  the  execution  of  that  irust, 
although  by  the  dissotuiion  of  the  corpo- 
ration the  teii^al  title  to  Its  property  had 
been  changed.*'  See  also  Wright  f,  Petrie, 
T  S.  &  M.  (Miss.)  3ig:  Nevjti  %k  Bank  ef 
Port  Gibson,  b  S.  &  M.  (Miss.)  513;  Read 
x\  Frankfort  Bank.  23  Me.  3161  Coromer* 
cjal  Bank  of  Natchez  r  Chambers.  S  Sm, 
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Biifoltttton. 


COMFOMAT/ONS. 


Sfiets 


ing  a  metliod  for  the  winding  up  of  the  affairs  of  a  corporilbn 
that  has  been  dissatved*  In  some  States  it  is  provided  that  tlie 
company  shall  conttnue  after  dissolution  as  a  corporate  body  for 
the  purpose  of  prosecuting  and  defending  suits  and  setthng  its 
affairs.  In  other  St  at  cs^  trustees  or  receivers  are  appointed  for 
the  purpose  of  collecting  the  assets  of  the  company  and  paying 
it5d<^bts,*  As  a  general  rule,  debts  of  an  old  corporation  fall 
upon  a  new  corporation  which  is  its  legal  successor* 


h  M.  (Mis**)  47:  RciwlaJ»d  v.  Mradef 
Furniiarc  Co.,  38  Ohio  Sl  270;  Hti^h- 
tQwer  V.  Tliornion,  3  Ga.  5^3;  Bacon  i\ 
Rol>ert8s>n.  18  How,  {U .  S.)  4S0;  Lum  v 
Robertson.  6  Wall.  (U.  S.)  377:  Nrw 
Albany  v.  Rurkc,  it  WaiL  (U.  S.)  96; 
Frotftinghafli  t^  Barney,  6  Hun  (N,  V.), 
366;  MaUer  of  Woven  Tape  Skin  Co..  S 
Hun  iN  Y  j.  5(^3;  BtirraH  v.  Bush  wick  R. 
Co..  75  N.y.  31 J ;  Krcbs  ^^  Carlisle  Bank, 
2  WaiJ.  Jr.  (U.  S.)  33;  Biirkc  :n  Smsth,  16 
Wall,  (lJ;S.) 390;  Suie  T',  Bailey,  16  \n± 
46:  Sakm  Bunk  ?^Catdw«U»  16  Ind  469; 
Hamikoit  t^  Accessory  Trjinsil  Co,»  26 
Baru.  (N.  Y-U^- 

1,  *'Sutute$  of  Lb  Is  deicdptlon  do  not 
impair  ejci&ting  rights^  lior  do  they  con- 
fer a  new  right  where  there  was  none 
before;  they  merely  provide  a  new  rem- 
edy for  enforcltig  existing  rights  in  a 
more  efBcacioua  manner  than  was  pOKSsi* 
bie  Oftder  the  ordinary  rules  of  chancery 
procedure.  Hence  a  Uw  providing  that 
a  corporation  shall  continue  in  existence 
after  the  expiration  of  Its  charier  merely 
for  the  i^urpr^se  of  winding  up  its  affairs, 
is  not  iincon?itinjiionJil,  Such  a  law 
would  neither  impfiir  uny  fights  of  ihe 
companv's  shareholders,  nor  imp'>?c  any 
new  obligations  upon  its  debtors."  2 
Morawtti  on  Corps,  (ad  Ed.)  %  loyji 
Nevitt  tf  Batik  of  Port  Gibson.  6  Sm.  ^ 
M.  (Miss*)  521;  Commercial  Bank  of 
Nalchei  - .  Chambers,  ^  Sm.  h  M.  f  Miss  ) 
4*1:  Lewis  -/  Robertson,  13  Sm.  &  M. 
(Miss,)  558:  Miami  Exporting  Co,  r. 
Gano,  13  Ohio  St.  27U;  Alias  Bank  r/. 
Nahant  fiank.  23  Pick.  (Mass)  437; 
Wcsiern  N.  C-  R.  Co.  v.  Roltin!^.  S2 
N,  C.  553,  Cmnpart  Commercial  Dank 
V,  L"tkwood*  a  Harr.  (Del.)  B;  Paschal  I 
%K  Whiis^it.  11  Ala.  47a. 

%.  Mobile  V.  Watson,  13  Am.  h  Eng. 
Corp.  Cases.  337*  See  also  inpra^  C<m- 
SOLJIIATION    OF   CoftPORATIOSK. 

But  if  the  purchasers  of  the  property 
of  an  'dii  cofjxjfation  under  a  foreclosure 
sale  orgmnife  as  a  new  corpt^ratton,  the 
ftharr holders  of  the  old  company  have 
no  fights  against  the  new  company^  ex- 


W& 


cept  such  ^&  are  created  by  control  wiih 
the  purchasers.  In  Thornton  xu  WnUosh 
R.  Co..  Si  N.  V,  4^a.  the  plftintifl  4I. 
leged  that  the  railroad  and  franchises  vi 
the  T.,  W:  &  W.  R.  Co.v  of  which  br 
was  a  stockholder,  wen*  sold  under  a 
decree  of  fotctlosufe,  sind  were  bid  i>ff  |jy 
a  c*»mmiuee  of  the  holders  of  the  bonib 
secured  by  the  mortgage;  that  a  portion 
of  the  stockholders  di?iputf*d  the  %*fi4»ljr 
of  I  he  sale,  and  .1  turn 

ffsultcd  in  an  ^  i  ■■  h 

said  stockhokler*  *. ....  j«    -  'r) 

and  were  accoided  by  the   ,  ^ 

ihe  road  the  right  to  tAke  -  f 

com  pan y  to  be  or*^ani*ed  upiK 
terms  specified,  among  others, 
option  so  10  do  must  be  matJc  KUhiii 
thirty  days,  otherwise  all  rights  should 
be  forfeUed:  that  in  pursu>inee  of  thif 
arrangement,  defendant,  the  W,  R.  Co  , 
Was  ori^anifed..  and  15  operaiing  the  roj*rl 
and  possesses  the  rights  and  properly  tif 
the  old  company,  and  has  issut-d  stiK*k 
ur»der  the  -agreement;  that  plainiill  bad 
no  knowledge  ur  notice  oJ  theat;Tc!ein««i 
until  after  the  expiration  of  the  tbfrty 
days;  th»l  xvhen  n<»tili<:d  he  tendered 
performance  on  his  part  and  demanded 
iiis  proportionate  share  of  the  new  stock, 
which  was  refused.  The  oiher  defend 
ants  were  the  purchasing  commtuec  wtn' 
were  authoriied  to  carry  out  the  said 
agreement,  Plahuifif  asked  damage*  far 
the  refusaL  iltid^  that  a  dcmurrrr  lu 
the  complaint  was  pra^^rly  susutnea: 
that  if  the  foreclosure  sale  w^s  v**hd*  atl 
of  plaintiff's  legal  rights  were  cut  offl; 
if  invalid,  his  \iglU  to  attack  it  w;i£  net 
aflecied  or  impaired  by  the  iifirermcm, 
unless  he  elected  to  coine  in  and  ratify 
it,  in  whiirh  case  he  was  bound  to  a«Jopi 
ii  a?5  such  ;*nd  wniitd  not  vary  its  Ictmi^ 
hi  this  Ciisr  it  ^cems  that  if  the  property 
and  iranchises  ot  the  old  ,  .1.1..  ...t  k  ..t 
become  vested  in  the  nc 
without  the  intcrveniion  m 
lUf^s  cutting  off  the  rtj^hts  «4  the  O^ 
stockholders,  there  wnuld  have  bem  « 
foundation  fur  plaintiff's  dniro. 


mPOREAL— CORPSE— CORPUS  DELfCTL 

EAL,  —  Consisting  of  a   malerial   body,  tangible,  per- 


—  See  Dead  Body. 
DEUCTL 


4»  Presumptive     Evidence, 
bility  of,  310* 


AdmissU 


ion,  30*> 

I  of  Proof,  J09, 

£ions»  3P9< 

tloa*  — The  terra  means  literally  the  body  of  the  offence 

tfuit  is,  it  mcan^s  the  substantial  fact  that  a  crime  has 
nit  ted  by  some  one* 

(eiicti  is  always  made  up  of  two  elements^  —  first,  of  the 
certain  result  has  been  produced  ;  second,  of  the  fact 
one  is  criminally  responsible  for  the  result.* 
n  of  Proof.  —  The  onus  of  proving  every  thing  essential 
blishmcnt  of  ihe  charge  against  the  accuseds  lies  on  the 

isioni^^An  extrajudicial  confession,  uncorroborated,  is 
I  Ui  authorize  conviction.  It  is  sufficient  that  there  be 
nsic  corroborative  circumstances  as  willp  taken  in  con* 
ith  the  confession,  produce  conviction  of  defendant's 
e  minds  of  the  jury  * 


1  Het^ditament*.  —  Such  as 
rid  and  tangible  nature,  such 
ceif  ed  by  the  metises,  consiisl- 
'  «i]b»untial  and  permanent 
itay  be  com prcb ended  under 
Enammation  of  tand»  z  Bla. 
eph.   Com.    159;  Canfield  v. 

Poiaesiion  <}t  land  is  a  resi- 
occupaiion  or  cultivation  of, 
jcksun  t\  I^taikfl,  to  La.  Ann. 

L.  Diet.  137. 

^r  »in-    ,T  %f  1=1*1.  472;  Slate  t\ 
if.  People,  tS 

ctt,  49  N,  y. 

VViUbini,  I  tlitf,  (If.S.I  2J; 
I  JO  ( 14th  ed.) ;  Mal0ne*s  Cr. 
'hajit  Cr.  Ev.  |  325  igih  ed  >* 
I  arson*  the  ivf^ui  d^/tfff  con- 
fie  of  A  btiildinf^  burned,  but 
avmg  been  wilfully  fired  hy 
ible  person.  Etimmg  by  acci- 
'I  caused  most  be  siatis- 
\  |o  constitute  syffident 
HT1C  committed*  Wmslow  r. 
I.  42  i  S.im  i\  State,  3;?  Miss, 
t  TA   State,   29  Ga,  i53.    See 

-  The  €i^p$$  rf//i£r// consists  of 
and  entering  by  Some  person* 
ng^bouae  of  another,  with  In* 
it  a  felonv  therein.  Johnson 
callh,  29  dratt.  (Va  )  796. 

-  The  Corfu  I  delicti  in  murder 
lot^entSt — death  as  the  result, 


and  the  criminal  agency  of  another  as  the 
means-  Roloff  f\  Peopte,  18  N.  Y,  179; 
People  V,  tJennett,  49  K.  Y,  137  ;  Pci>p1e  r- 
Schrvver,  42  N*  Y,  1 1  s*  c*  I  Am.  Rep. 
4SofSmith  v.  Com  .  z\  Gratt,  (Va)  820* 

4t  \\\  every  ca£e  of  homicide,  the  people 
must  prove  the  corpus  ddicit  beyond  a  rea- 
sonable doubt;  and  if  the  priioner  claim?! 
a  justitTcation*  he  must  take  upon  himself 
the  burden  of  satisfying  the  jury  by  a  pre- 
ponderance of  evidence.  On  I  he  trial  of 
nti  indictment  for  manslaughter*  the  court 
charged  the  jury  that  it  was  fur  the  prisoner 
to  saU^fy  the  jury,  beyond  a  reasonable 
doubtf  that  the  homicide  was  iuj^tlfiable. 
ifdd^  to  be  error.  People  'v,  Scnryver,  42 
N,  V,  I ;  «.  c,  I  Am.  Rep.  480.  See  also 
Com.  V.  York,  9  Met.  (Mass.)  93 ;  s.  c  ,  43 
Am,  Dec.  3731  U.  S,  v,  Searcey*  26  Fed 
RepV.  43^;  Tcr.  I/.  Monroe,  6  Pac  Rep'r. 
(Ariz.)  47S. 
6.  Sec  CoNFESStovs,  vol  3,  p,  430^ 
A  mere  confe^ion  of  the  party  charged 
irith  crime,  uncorroborated  by  circum* 
stances  tending  to  inspire  belief  of  its  truth, 
is  insufficient  lo  justihf  conviction*  Bergen 
V,  People,  17  II L  4™  I  ^^'v  ^S  A»n.  Dec. 
672;  also.  Rex  tu  White,  Russ.  &  R.  508; 
Rex  v*  Eld  ridge,  Russ,  &  R.  440;  R^*  *'- 
Faulkner,  Russ.  &  R.  481;  Matthews  v. 
State,  55  Ala.  187 ;  Johnson  »-  State,  59 
Ala.  34  i  Win  slow  %\  Siatc^  76  Ala,  43; 
|*eop!e  V,  Jones,  3?  Cal.  ^65;  People  r. 
Thrall,  50  Cal,  415;  Ne^blt  ^'.Mate,  43  Ga. 
239;  lowar.  Duboii,  6  N.  W,  Rcp'r.  57^1 
lliams  V,  People,  igt  111.  382 ;  Peopre  /4 
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CORPUS  DEUCTL 


FrtauinptiTV  lTi4«30i. 


A  plenary  judicial  confession  is  sufficient  whereon  to  found  a 
conviction.^ 

C  Presumptive  ETidenoe.  —  The  corpus  deiitii  may  be  proved  by 
presumptive  evidence,  if  it  be  strong  and  cogent,  and  leave  no 
room  for  reasonable  doubt. ^ 


t 


I 


]  Un,  4^  MicH.  4S2 ;  Sute  v.  Laliyer,  4 
Minn,  36S;  Sute  v.  Greatg  29  Mititt*  2^21; 
s.  e.t  [3  N*  W.  RepV.  140;  Jenkins  tk  St^ie, 
I  Miss.  5S1J  Brown  v.  State,  ji  Miss.  433 j 
t  ringf ell owtf.  Sute,  26  Mis&  157;  Robm- 
£pn  t'.  Si  Ate,  1 2  Mo.  592 ;  State  v.  Scott,  39 
MOi  434;  State  t*.  German^  54  Mo.  5::6| 
B.  c*i  14  Am.  Rep.  481 ;  Priest  t'.  State,  10 
Neb,  393  i  Smith  v.  State,  17  Neb.  3^8; 
People  V,  Ilenesscvt  15  Wend.  (N^  Yj 
147;  People  ?^  Badgtej,  16  Wend,  (N.  Y-) 
53;  PeopJe  V.  Rulnff,  3  Park  (N.  Y  ),  Cr. 
40  E  ;  s,  c-j  on  appeal,  tS  N,  Y,  179;  People 
V.  Jacbne,  103  N.  Y.  1S2;  Biackburn  7% 
State,  23  Ohio,  146;  William*  v.  Stale,  12 
Lea  (Tenn.J,  211;  Kennon  r>.  State,  1 1  Tex. 
A  pp.  336;  Smith  ih  Com.,  21  Gratt,  (Va.) 

While  it  is  famitiar  Uw  that  a  confes$ion 
IS  not  eviderit:e  in  the  absence  of  proof  of 
the  Kifrpuf  ddkti^  yet  it  seem*  there  \%  no 
ca^  which  bolda  that  the  furpuM  drikii 
roust  first  be  proved  beyoncj  the  possibility 
of  doubt.  It  is  a  fact  to  t>e  proved  like 
any  other  fact  in  the  cause,  and  Ise  found 
by  the  jury  upon  competent  evidence.  The 
true  rule  In  seich  cases  is  believed  ta  be 
this:  when  the  commonwealth  has  gt^en 
sufficient  evidence  of  I  be  ci^pus  ddkii  to 
cniitle  the  case  to  go  to  the  jury»  it  ia  com- 
petent to  show  a  confessicin  made  by  the 
prisoner  conncciiiig  him  with  the  crime* 
Under  such  ctrcumsuncea,  the  jury  should 
first  pass  upon  the  sufficiency  of  the  evi* 
dence  of  the  corpus  deiiifi.  If  it  satisfies 
them  beyond  »  reasonable  doubt  that  the 
crime  has  been  committed,  then  they  aie  at 
bberty  to  eive  the  confession  such  weight 
as  it  is  enutled  to*  taking  into  view  the  cir- 
cumstances surrnundmg  it,  and  the  extent 
to  which  it  has  been  corroborated.  There 
IS  no  rule  of  the  criminal  law  which  requires 
absolute  certainty  about  this  or  any  other 
question  of  fact.  If  it  were  otherwiae»  it 
would  be  impossible  to  convict  of  any 
offence^  in  any  case.  AH  the  law  requires 
is,  that  the  corput  diikfi  shall  be  proved  as 
any  other  fact;  that  is,  beyond  a  reasonable 
doubt^  and  that  dotibt  is  for  ihe  Jury.  Gray 
V.  Com.,  tot  Pa,  St.  3S0. 

The  sufficiency  of  the  proof  of  the  c&rpus 
dfikii  is  nul  a  question  of  law  for  the  decis- 
ion of  the  court,  but  a  question  of  fact  for 
the  jury  to  decide;  and  while  the  co\irt 
must  decide,  in  the  first  instance,  whether 
ihe  evidence  adducetl  is  prima  fack  suffi- 
cient to  CO  to  the  jnry,  the  jury  are  not 
bound  to  bold  it  sufncient  because  the  court 


Has  admitted  it-    Wmslcjw  t  .  State,  y6  Ala. 
42*    CpmpareV^of\^v.  Bennett*  37  N*  ¥■ 

117;  B.  c  ,  4  Abk  Pr.  N.  S*  89* 
L  Roscoe^s  Cr.  Ev,  (10  ed,J  4a 
2.  Lf^rd  Si&wdl  sM,  m  Evans  r^*  Evans, 
1  Hagg,  Cons.  Rep.  105,  "If  you  have  a 
criminal  fact  ascertained,  you  may  tlien 
take  presumptive  proof  to  show  who  did 
It;  to  fix  the  crtminal,  having  Ihca  an 
actual  rm'put  dtiktu  ,  -  .  But  to  lake  pre- 
sumption in  order  to  fwcll  an  eoutvocaJ 
fact  —  a  fact  that  is  absolutely  Ambiguous 
in  its  own  nature  —  into  a  criminai  fact,  i^ 
a  mode  of  proceeding  of  a  very  dififerent 
nature,  and  would,  I  take  it,  be  an  entire 
misapplication  of  the  doctrine  of  presump- 
tion."     2  n  agg ,  Co  ns .  Re  p.  2* 

**CircDmstantial  evidence  is  competent 
to  establish  the  fact  that  the  person  charged 
to  have  been  murdered  is  dead.  The  pro- 
duction  of  the  body  ts  certainty  the  be»l 
evidence  of  that  fact,  but  this  is  not  a  I  way's 
possible. 

**The  conclusiveness  of  circumstantiAl 
evidence  to  establish  ihe  fact  dL  death  is 
for  the  jury,  and  not  the  court,  todeierminc. 
Tbe  court  is  only  concerned  in  seeing  that 
improper  evidence  doe:S  not  go  Co  the  jury, 
and  that  they  are  properly  Jitstructei  m 
such  cases."  Johnson  f.  Com.,  Si  Ky.  335. 
It  seems,  inde«:d,  at  one  time  to  have 
been  considered  that  no  conviction  for  mut 
der  could  be  sustamed  unless  the  l»dv  of 
the  alleged  murdered  person  h»d  been  fir>t 
found  I  ^\\^  thiiif  it  was  ob^rved,  was  the 
rule  of  the  civit  law  also.  2  Hale;,  P.  C 
2go;  Reg.  &.  Burdette,  4  B*  &  Aid*  i5i ; 
Queenir;i3en,9  Ir.  L.  S.  Rep.  tS,  But  it 
doe$  seem,  as  Mr.  Best  rightly  observes, 
"a  startlmg  thmg  to  proclaim  to  the  mur- 
derer,  thjl,  in  order  lo  secure  to  him  im 
punity,  he  has  nothing  to  do  but  to  consume 
or  decompose  the  body  by  fire,  by  lime,  or 
by  any  other  of  the  well -known  chemical 
menstrua,  or  to  sink  it  in  an  unfathtifnabie 
part  of  the  ^ca.  U nsttcce^isful  attempts  of 
this  kind  are  known  to  have  been  made, 
and  successful  ones  in;iy  have  remmincd 
undiscovered.'*  to  Cent.  L*  J.  165.  Set 
also  Reg.  v.  Hindmarch,  2  Leaciv  C*  C. 
^69;  Reg.  V.  BurlOHt  I  Dear.  C,  C»  JS4; 
Keg.t^.  Douglass,  I  Moo.  C.  C,  4S0;  Queen 
7'.  Unkles,  8  Ir.  1*  S.  Repr*  jS;  [*eo[>Te  r. 
Alviso,  55  Cal.  230;  McCufloch  f,  Stafce. 
4S  Ind,  tog;  State  T^  Keeler,  ^8  1a^  SSt; 
State  V,  Winner,  r;  Kan.  2QS  ;    i  ,tc, 

43  Miss,  472;  State  t.  Die KS4 '  38. 

Ru  1  off  r^  Peopl  e*  i  S  N*  V .  1 7  v» .  /  -f  1 1 1  ■  >  j-n  » 
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ECT—  CORMECTJON—  COMMMSPONI),  ETC, 

L  —  {Adj€€twe)  Right ;  conformable  to  truth  ;  free  from 

trb)  To  chastise;  to  punish,* 

lOH*  —  See  Assault  ;  Master  and  Servant  ;  Parent 

OMD. —  (i)  To  be  adapted;  to  ag^ree ;  (2)  to  have  inter- 
nil  ni  union,* 

^EATE  (and  see  EvroENCE)  is  used  in  a  sense  not 
Jifferent  from  its  vernacular  meaning,  to  denote  the 
f  evidence  by  some  matter  likely  to  inspire  increased 
It  is  generally  applied  where  the  evidence  already 
if  believed,  sufficient  for  the  purpose,  but  is  liable  to 
:ion,  to  remove  which  the  party  must  produce  auxiliary 


I  Va.}  70 ;  State  v.  David- 


i  in  which  rt  was  agreed  to 

illc  aU  the  iniitual  accounts 

Jie  aforcrsaid  busToesa,  .  .  . 

£ied  state mcnt  of  disburse- 

lections  as  correct  to  date,*' 

f  held  not  to  mean   "com* 

Ti,y.Tning  and  imciu  of  the 

!ie  schedules  should  be 

■  1  tt>  j Delude  all  that  was 

erct  ai  adjuitment,  *  »  •  but 

u\m%  fihotild  be  taken  to  be 

■'  /  went,  and  a.^  to  the 

«-d*"    Accordingly;  evj- 

>  itemy  not  inel  tided 

I  \y  cotisidcred   by   an 

:'.  Mitcfarlane,  65  Me. 

!  requiringi  in  order  to  charge 
^Hiication  of  a  com  tact 
y,  that  the  subseuuenC 
..  _. ,  Ml  should  " be  niaae  by 
signed  by  the  |>arty  to  be 
titli,"  the  wf>rds,  "I  certify 
be  correct  and  satisfactitry,  * 
end  oi  a  statement  of  the 
lulv  sign^edj  is  not  sufficient 
irly.  l^hc  expression  means 
;  iieitis  arc  properly  set  out, 
I  charged  are  satbfactory, 
rood,  L.  R.  4  Q,  B.  1, 
ion  for  life  insurance  con-' 
:larationj  "  I  do  hereby  de- 
Lbove  written  particulars  are 
.nd  if  It  shall  hereafter  appear 
dulent  cot^cealment  or  de~ 
le  statement  be  contained 
.  .  the  policy  shall  be  aliso- 
■  .rLi;»*  J/fiJ^  the  policy 
:  d  by  a  designedly  un- 
.  i  .>wke5  V,  U.  &  U  U  A, 
B.  &  S.  5-9. 

's  ben  Uw  recj^uiring  that  the 
en  must  contain  a  <fe*cript*on 


of  the  pro|>erty  on  which  the  lien  is  in- 
tended 10  be  enforced*  is  to  be  conslrucd 
no  differently  from  a  subsec|^ucnt  fitatutc 
requiring  a  "correct"  description  to  be 
contained  in  the  notice.  Gorcoii  «,  S.  F^ 
Canal  Co.,  i  McAllister  (C.  C),  517. 

2,  Under  a  ivtatute  empowerm^  a  justice 
to  commit  servants,  for  any  misdemeanor ,. 
miscarriage,  or  ill  behavior  in  his  or  her 
service^  to  the  house  of  correction,  "  there 
to  remain  and  be  corrected,"  the  correc- 
tion»»  a  necessary  part  of  the  sentence,  ami 
must  lie  corpora]  pyni&bment  by  whippings 
The  King  tr.  Hoseasonr  14  Ea^t,  605* 

S.  Web.  Diet. 

Proviso  that  an  annuity  should  cxasc  if  a. 
woman  should  associate,  continue  to  keep 
company,  or  cohabit,  or  crimjuaUy  atr- 
resp&ttdt  with  J,  F.  Neid,  * , ."  the  words- 
of  the  deed  were  as  general  as  could  be* 
and  went  much  fariherlhan  the  mere exclu-^ 
slon  of  cHmmal  cohabitation ;  the  IntenUon 
was,  to  put  a  stop  to  all  intercourse  what 
ever  between  these  two  jjersons.  The  re 
ceiving  a  tiian*s  visits  whenever  he  chooses 
to  call^  ts  associating  wilh  him.  The  parties 
had  chosen  to  express  themselves  Jn  those 
terms,  and  the  words  must  receive  tbcit 
common  meaBiiig  and  acceptatiom  Loni 
Domer  7'.  Knight^  t  Taunton,  417. 

Correipondenci.  —The  letters  by  one  per  - 
son  to  another,  and  Ihc  answers  thereto* 
Bouvier's  Law  Dict» 

4^  Thus,  it  is  said  that  no  conviclion  inay^ 
be  bad  for  seduction  on  ibe  uncorroborateo 
te.stimony  of  the  woman  ;  that  testimony  of 
an  accomplice  or  of  an  tmtje ached  witnes* 
needs  corroboralion.  Abbott's  Law  Diet ; 
Kossell  t\  Commonwealth,  3  Bwsb  [Ky.)» 

* .  .  *'*Thc  defendant  cannot  be  convicted 
upon  the  testimony  of  said  Terrell  aJone, 
unle&s  ci^rrabifrateJuy  other  testimony  tend- 
ing to  connect  him  with  the  o^ence  C£>Qt- 
mitted ;  and  t  he  ^Qrroberafwn  ia  not  jtuiScient 
if  it  merely  shows  the  commisiiion  of  ihe 
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CORRUGATED^  CORRUPT—  CORTiCE— CO-SERVANTS. 

COEEUGATED.* 

COEEUPT.   (Anil  see  Bargain;  Briberv;  Fraud.)  —  To  debase; 
to  depravi; ;  to  pervert ;  to  defile;  to  entice;  to  bribe.* 
COETICE-^ 
CO^SEEVANTS.  —  See  Fellow-Servakts. 


fl 


oHenc^>    The  rorr  '  icHtlmony  may 

be  cUhcr  diiect  or  luL'      We  do 

not  thiiik  it  was  nu..  ...  ,  *.jr  the  court  to 
fiave  further  instructed  the  jury  mk  to  whai 
19  meant  by  *fi^rtf6ofit^in^  evidence**" 
HoEicr  V.  Tne  Siutc,  6  Te?c.  App*  505; 
.Stale  T/.  Guild.  S  Halst.  {N.  J.)  tS;  j  Evans 
f*  Evans,  4  c  Cat.  108. 

I.  **  Where  certain  terms  are  uadd  in  a 
gtaDt,  which  have  a  wellknottn  general 
meaningi  then,  in  the  intcrpreution  of  such 
jjrant,  such  well-known  general  meaning 
tnuTtl  be  given  to  the  term  used,  unlefv*  it  ap* 
pears  ihiil  some  other  or  different  meaning 
was  intended  by  them.  The  parties  diJil  eras 
to  what  was  the  wet  I -known  general  mcAH" 
ing  of  the  terms  *  shirred  or  corriigati^d 
good*,'  aft  used  in  the  grant,  and  numerous 
affidavits  hive  been  introduced  to  prc>ve 
what  their  wdbknown  general  meaning 
was  when  I  he  deeds  ot  1846  were  executed. 
It  win  not  be  necessary,  ho^vcvcr,  to  pay 
aay  particular  attention  to  thc^c  afHdavit^^ 
if  It  appears  clearly  f  mm  the  deed  &  them- 
selves what  the  meaning  was  which  the 
partes  to  the  deeds  intended  should  be  ap* 
plied  to  these  terms.  The  defendants  insist 
that  this  does  appear  clearly  from  t  he  deeds, 
and  that  the  meaning  of  the  tcrnvs  *  shirred 
tir  corrugated  good^'  used  in  the  grant, 
was  only  the  goods  descijbed  in,  and  pat- 
ented by,  what  is  called  the  shirred  goods 
patent  of  Ooodyear^  issued  March  9^  1S44. 
.  .  ,  On  the  9m  of  March,  1^44,  a  patent 
^vas  obtained  by  him  for  a  new  and  useful 
manufacture  of  good.%  which  he^  in  hU 

fatcni,  denominated  ^shirted  or  corrugated 
ndia-rubber  goods/  The  gooils  so  nianti- 
tactured  and  denominated  were  elastic. 
The  elastic  gf»ods  which  Goodyear  manu- 
tactured  according  to  hh  patent,  And  to 
which  he  ihtis  gave  the  name  of  *ct^rru- 
gated  or  shined  India-rublicr  goods/  by 
which  name  they  have  ever  since  been  gen- 
erally known,  were  formed  '  by  the  stretch* 
mg  of  strips  or  threads  of  Indta^fubberi  to 
such  extent  as  may  be  desired,  and  covering 
the  strips  or  threads  on  opposite  sides  with 
lamin*  of  cloth,  teat  her,  or  any  other  suit- 
able material,  which  laminse  are  united  to 
each  othcr^  and  to  the  strip*  or  threadi>  by 
means  of  India-rubber  cement,  the  aame 
being  effected  so  as  to  produce  manuf  actxired 
articles  substantially  as  in  the  specification 
19  iel  forth,  which  will,  by  the  contract  ion 
iif  the  strips  or  threads  of  Inda-rubbcri 
becoBie  corrugated,  so  as  to  form  distinct 


plaits  between  them,  and  f  !    1 

at>iiearAt!ce,  and  will  abo  i  it: 

of  cU^stiCJtv  limited  by  the  , -  1114 

terial  whicn  con?.titutes  one  or  b*i*t*  of  the 
lamina.*"  .  .  ,  Jn)^^i&ii,  y.,  Goudyear  t 
Cary,  4  Blatchford'a  C,  C.  272. 

t.  Webiter. 

Under  the  Munrcipn!  •'■-■^ 
&6  VVilUiV.c.76.s. 

rttfiing  a  voter  is  coin  ^ _ 

is  offered  and    accepted^  and    the  voter 
promises  to  vote  in  pursuance  of  the  r#^- 
rapt  contract,  although  he  may  break  bis 
liromise,  or  may  never  have  mtended  i» 
perform  it;  but  where  a  bribe  -     -^— » 
hut  not  accepted,  the  offence 
ii/fmfii^i0  ^ofttiff^  and  it  is  for 
*ay  whether  there  was  a  con>plett 
or  not.    Harding  t\  Stokes,  9  A! , 

**The  offence  tjerechserged  is 
The  sutute  says,  that  if  any  p*. 
'corrupt  or  procure  *  any  persor^ 
forlwar  voiing,  etc-  .  .  .  Procii 
thing  I  Jl  is  essential  that  the  v. 
be  given*    Corrupting  f  which  wr^ftl  b  c<>ii- 
nected  by  a  dii^junctlvc  particle)  i>  aimther : 
it  seems  to  me  to  tie  altogether  in  the  act 
of  the  parly  giving  the  bribe-'*     ffensbw 
tf.  Fawcett,  3  Ad,  &  EL  55. 

•*  I  think  the  word  '  corrupt!  v  *  m  tht* 
statute  means  not  *  dishonestly/  otititi  puf- 
])ose'y  domg  an  act  which  the  law  ffirb)Li:>, 
as  tending  to  a^mfpi  voters,  wbether  it  t* 
to  give  a  pecuniary  inducement 
a  reward  for  having  voted  in  a 

manner*     Both  the  giver  and  j . .- 

such  a  case  may  be  said  to  act  ^com^fiJ; 
The  word  *  corruptly  '  seems  to  be  Uicil  i^ 
a  desfgnation  of  the  act  of  reward tng  4  nan 
for  having  voted  in  a  particular  n  i^  a^ 
being  ci*rru/*if  rather  than  as  a  part  of  the 
definition  of  the  offence,"  Cooper  r. 
Slade,SEll&  HL  ii6t. 

Corrupt  Bargain.  —  ^/  Kingston  Elec- 
tion, 30  luCC  P*  jKS,  *Se«  opinion  at 
kngth  under  DAKGAri«,  vol.  i.  p,  112,  n, 

}.  ^*  It  is  jin  ancient  maxim  of  the  Jaw,  thai 
*He  who  Slicks  to  the  //;/  '     "    ^'-- 

SiirV    He  gets  the  iMJ 

«£•/,  the  f&rm  wit  Hout  t  he  .^^ 

h^ret  in  liiera,  hieretin  ^wfttisfi*"    E^^oih 
V,  Williams,  a  Ga*  256, 

"  Every  statute  ought  to  be  * 
not  according  to  the  letter,  by 
to  the  meaning,  *  Qui  hstet  in  ) 
in  cortice'**  (Dwar.  on  Stat,  f- 
f\  Troy  &  Boston  H.  Iv.  Co,  ^ 
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COSI'S. 


UiEnllioiu 


on  Law;  314. 

er  10  grant  Costs,  314. 

(Unt  on  SfttftiUj,  314. 

m    and    against    Whom 

/  .7  nd  PhMu  OJictri^^t  6. 

j-i^id^.Xi'j, 

ad    iii^m    aftti    J^exi 

\Hii  jw  ify!*,  3J9. 

'A 

„   -cted  by  the  Anaount 
iages»  320* 


(iij  Iff  G^mrn!,  3za 
i^j  Qn^$tp}H4  0/  Tit/ft  330, 
(f)    T/itdfr^  521. 
6-  Costs  on  Pleas  puis  darrein  Coa- 
linuance,    Voluntary     Non-stiit* 
Arrest  of  Judgment,  etc  »  3if. 
7,   Costs  in  Equity*  3::^. 
S.  Costs  in  C  rim  ma]  Ca^cs,  323, 
9.  Costs  on  Appeal,  Error^  New  Trial, 

etc  ,  32^. 
Id.  Double  ^nd  Treble  Coats,  3:14. 
II.   Security  for  Costs^  3^4. 
\n\  In  Gcuertti,  324* 
(/')  jVifft'A*€stdfttrs,  355. 
{i }  Stti/s  jtt  /Wmn  /^tttfffrUf  325. 
Si.  Taxation  of  Costs,  316. 

[r)  A^pfitt /torn  Ti\XittmH^  359. 
Payment  and  Colleciion  of  Cost^^ 
329- 


13 


ion. — ^  Costs  are  the  necessary  expenses  incurred  by  the 
the  prosecution  or  defence  of  an  action  or  process  at 
]uity.* 


l,aw  DkL;  Burrill's  Law 
F.  U.  S.,  15  Ct,  of  CL  Rep. 

ry  SLllowance  made  by  post* 
t  fiuecc^sfut  pa^ny  in  a  sniCf 
reetJiiig  witbm  a  suit,  in  con- 
\\\A  t(j  reinibar^e  his  proba* 

Abboii*s  Law  Diet 
*cusu'  is  a  w€nnd  of  known 
inrv.  It  signifies,  when  u^ed 
tbe  e^^penses  of  leg^l  pro- 
aum5  prescribed  by  law  as 
\  servicer  enumerated  in  the 
person  V.  Mut,  Ben.  L*  Ins. 

it  has  been  made  between 

**  Costs  are  an  aJJowance  to 
eases  jncarred  m  cottducling 
^  are  a  compensation  to  an 
ce»  rendered  in  tKc  progress 

*  As  between  a  party  and 
irge^  for  sen* ices  rendered 
\}\\  as  between  the  parties 
cing  Tti  contemplation  of  law 
lly  paid  by  the  successful 
a^t  such  as  b:Lve  created  a 
:o  the  officer,  they  arc  costs. 

the  vexation  oE  an  original 
ig  demand,  it  became  a  prac* 

thern  in  the  exec ui ton  as  if 
irt  of  the  successful  party^s 
=  y  were  in.  truth  not  so,  as 

rcLovered  by  the  officer  in 
own  name.  In  the  idei^tity 
)de  of  collection  alone  is  there 
mblance  Isetwecii  costs  and 


fees." 

Z47. 


Musser  r.  Good,   n    S,  &  R.  (Ha.) 


Ooati  of  the  Dfty  are  costs  incurred  in 
preparing  £ar  Iftal  on  a  certain  day.  Uouv. 
Law  Diet. ;  U town's  I^W  Diet, 

C«ftta  de  lucremento,  or  coits  of  increase, 
are  those  extra  expen.scs  which  do. not  ap< 
pear  on  the  face  of  the  proceedings,  such 
as  counsers  fees,  expenses  of  witnesitea, 
attendance  on  court,  etc.  AbbotCs  Law 
Diet.  * 

Costs  adjudged  by  the  court  in  addition 
to  those  assessed  tiy  the  jurv.  Bouv.  Law 
Diet. 

Costs  are  also  Inkrtocutm^  ari'iing  hi  the 
course  of  the  suit;  or  Fin4U^  depending  on 
the  evctit  of  the  suit*  Bac.  Abr.  title 
'* Costs;''  2Tidd,  IV945. 

Katnre  of  Cotti.  *—  Co&ts  are  incident  to 
the  recovery,  and  are  no  part  of  the  relief 
sought.  Gray  %\  Dougherty,  23  C^'*  366; 
Knight  V.  Whitman  I  6  Bush  (Ky*)»  51 1 
Clark  V,  RowUng,  3  N*  V,  2t6,  ) fence 
they  are  no  such  part  of  the  matter  in  dis- 
pute as  to  give  a  court  jurisdiction  by  In- 
creasing the  amount  involved,  Votan  f. 
Reese,  20  Cal.  89* 

Costs  do  not  become  a  debt  till  judg- 
men 1 14  rendered  ;  and  therefore  a  discharge 
in  biinkruptcy  pending  the  dciemii  nation  of 
a  suit  docs  not  relieve  the  bankrupt  from 
paying  them,  nor  win  a  conveyance  of  prop- 
erty before  judgment  in  the  suit  be  detlured 
fraudulent  as  respects  the  costs.  Pclham 
V.  Aldrich,  8  Gray  (Mass,)*  S' 5 »  *•  ^t  69 
Am.   Dec   2661    Dows  t^.   Griswold,  12£ 


ai: 


JU  Oomaum  t^w* 


COSTS. 


Tb«  Fow«f  to  fruit  Cotttt. 


2,  At  Commoii  Law.  —  There  were  no  costs,  ca  nmnme,  at  corn* 
mon  law.'  The  unsuccessful  party  was  amerced  for  his  falae 
claimi  and  not  punished  with  costs  as  such**  In  reality,  however* 
costs  were  included  in  the  qMaftium  of  damages  in  some  actions.* 

3.  The  Power  to  grant  Costs.  —  {a)  Dependent  on  Siaiute.  —  Costs 
are  now  given  so  generally  by  statute  that  the  maxim  of  the  civil 
law,  vkim  victort  in  expefisis  eandemnandtiS  esi,  has  become 
the  maxim  of  ours,*  But  they  are  recoverable  at  law  only  by  force 
of  statute,  and  depend  upon  the  terms  of  the  statute  strictly 
construed.** 

{b)  Wfu^t  Stature  governs,  — Statutes  governing  costs  arc  rules 
of  practice ;  and  the  costs  in  a  suit  are  to  be  regulated  by  the 
statute  in  force  at  the  time  of  its  termination.^ 

{c)  Quest  ions  of  jFnrisdieiion, — ^  Where  a  suit  is  dismissed  for 
want  of  jurisdiction,  either  in  the  court  where  it  was  commenced, 
or  on  appeal,  the  general  rule  is  to  give  costs  to  neither  part)% 


Masf*.  440;  Ogdcn  f.  Prentice,  33  BarU 
(N.  V.)  ifia 

A  ftnai  }udgmeiit  fcir  costs  is  a  valid  set- 
off. -Purter  J'.  Liscom,  2Z  CaU  4 JO;  s*  cl, 
S^  Am,  Dec.  76. 

Ii  Turn  ham *a  Exr.  v,  ."^house,  S  Dana 
\¥.y.)  3f  *.  C,  %l  Am.  Dec*  473;  State  r. 
Kinne^il  N.  IL  ajS;  Uarl  !'.  Skinner,  16 
Vl  13S  ;  s.  c,  41  Am*  Dec*  500, 

2.  llac  Abr*  liUc  •'CosU;'*  j  BUck, 
Com.  39^* 

8>  3  iji*ck.  Com.  399* 

ll  is  aaid,  also,  that  in  early  times,  be- 
fore an/iitalute  on  the  EubJL'cl^  justices  in 
Eyre  vcie  wont  at  their  steri  to  give  A 
plaiuiTJf  1ft  ho  had  prevailed  a  reasonable 
«um  bcyt>nd  damages,  nut  as  costs,  but  as 
an  allowance,  exgrttilK  f^^r  the  expenses  of 
the  suit.  Lehigh,  etc.,  Rd.  Co,  z*.  McFaT* 
land,  44  N,  J,  U  674;  Bac  Abr.  title 
**CtJs(s/' 

4.  **  The  losing  party  ought  as  a  e<?neral 
rule  la  pay  the  expense  ot  tht^  Utigation. 
He  has  caused  a  loss  to  his  adversary  un- 
justly,  and  should  indemnify  huii  {or  it. 
The  dc!}tar  who  refuses  to  pay  ought  to 
make  the  creditor  whule."  N.  Y.  Code 
Com.  Report,  ct^cd  In  Marti 0  i^.  Kanousei 
II  How.  Pr.  (N.  v.)  567- 

fiarlieat  8Ututta,™Th«  statute  of 
Gbiii:eiiUT,6Kdw.  Lc,  I,  directed  that  costs 
shuuld  be  adf^ted  10  sU  cases  vihtie  the 
party  recovered  damage*,  and  was  the  fir^it 
general  statute  on  the  subject.  The  ttt- 
fimLint  could  not  Tec  over  costs  till  the 
statuses  2j  Hen.  VULc.  15,  4JAC.  I.  c  % 
8  and  9  \Vm.  H  I.  c  11,4  and  5  Ann.  c  iSv 
gave  him  when  he  prevailed  the  same  costs 
to  which  a  successful  plaintiff  would  h^ 
enlUled.  3  Black.  Com.  390 ;  l^high  Val^ 
lev  Ivfl*  Co.  V.  McFarlatid,  44  N.  J   !>♦  674, 

'6.  ChilJas  v,  HroMks,  5  H.irr,  [UtU  &oj 
Jpffrcy  TJi.  Uur^hi  5^*  J^iich*  2\(>\,  Shed  ?■. 


Railroad  Co.,  67  Mo. 687  ;  Dowf.  lT|KiJkc. 
11  Neb.  95;  Stanton  County  xk  M^diion 
County,  lo  Neb.  308;  Apperson  "  >^»'* 
Ben.  L.  Jns.  Co.»  3Ji  N.  J.  L.  27 . 

Kinne,  4 1  N.  H.  23S  ;  Superirisor^ 

3  Denio  fN.  Y.),  173;  Cr^Ut  i>.  i;ia4iiit,  ^- 

N.  V.  106. 

6.  Hillings  7^  i^e;^,  It  Mass.  340 ;  Com. 
t'.  Cambridge,  4  Met.  (Masi.J  35;  ^Icigs  r. 
Farke,  t  MurTis  (lowal,  378; Jjelfrey  r. 
HuTsh,  0  Mkh.  246}  Fisher  C7.  Hunter,  15 
How.  Pr.(N.  V.)  Ij6. 

An  e;i(ecutor  may  |>ccoriie  liable  for  cr-^'- 
by  an  act  passed  while  the  c.iusc  is  pciu^ 
ing.     Frei^man  T'.  Moves,  1  Ad*  ^  '  ' 

In  Ellis  s'.  Whittier,  27  Me. 
said  that  the  act  in  f 01  ce  at  the  t.    _  ,-  .^ 
mcnt  was  entered  would  govern  f  hut  where 
the  law  is  changed  after  verdict  and  before 
judgment,  the  fiiisil  verdict  should  dou!«r!.  ^', 
r>c  regarded a3  the  termination  of  the      ..: 
Scudder  iv  Gori»  iS  How.  Vt.  (N.  V,)  i  :, , 
s,  Cn  i3  AW  Pf.  (M.  y.)  207  J   K.1PP  V 
Loyus,  13  S.  Car.  2SS;  Jackett  v*  Udd,  J> 
How.  Pf.  (V.  V)38^. 

"That  determination,  as  5t  r^pect^  fh^ 
question  of  costs,  is  the  final  dc 
tnorking  a  judgment.   In  the  cast 
by  the  court,  it  is  the  making  anl 
decUion.     In  the  case  of  a  re: 
I  he  ^11  aki  ng  and  del  I  vc  ry  o 1 1  he  re ; 
stands  as  the  deciston  of  the  court.     Vv  ,1.^1 
the  report  is  m id e,  the  action  is  tcrmln  ^  :r  L 
the  right  to  a  judgment  and  costs  Ii  I"\.^lu   ' 
H^l1tT^  Middlebrotik,  14  How.  Pr,  (\'.  \   ^ 
jiOO*    On  default,  the  entry  of  judgment  t^ 
the  teiTni nation  of  the  cause.    Stewatrd  r 
LamoreaujT,  5  Ahb.  Pr.  (N.  Y,)  t\,     1  K-- 
law  in  force  at  the  time  an  apj*eal  is  d^- 
niissed^  governs  costs.     Winsmiih  t*.  Utt»^ 
berry,  14  S.  Car.  554* 

**  \Vherc  the  act  on  which  a  suit  pending 
is  founded  \»  summarily  repeated,  and  2 
Ii 


COSTS. 


ag&iiLtt  Wliom  f  riuitod. 


sly  authorized  by  statute.*     It  is  said  that  the  court 
urisdiction  to  award  costs  than  to  grant  relief*     The 

versal,  however  ;  and  where  the  court  has  Jurisdiction 
though  not  of  the  subject-matter,  costs  are  frequently 
ally  where  the  want  of  jurisdiction  does  not  clearly 
face  of  the  writp  and  is  a  (air  subject  of  discussion/ 
fiay  grant . — Neither  courts  jury,  nor  referees  can 
unless  authoriiied  by  law;*  and  where  the  rule  is 
te,  it  must  be  followed  strictly.** 
I  aad  againet  Whom  granted.  ^ —  {a)  lu  Gem  ml  — Ordi- 
re  paid  by  the  defeated  to  the  prevailing  party.® 

3,  Thomas  7k  White,  li  Maaa^lfiy  ;  Coiy 
V.  Daniels,  5  Met,  (MasA.)  ajt^;  Osgood  P. 
Thurston,  23  Pick.  (Mass. J  no;  Wixan  p. 
riii!,  8  Inti  14;;  Call  v.  Mitchell  39  Mt. 
465;  Balfour  v.  Mlicheil,  12  Miss.  629, 

1  U  ftf  Ohnsted,  3  I>cm.  {H.  V.)  5^1 ; 
Guier  v.  Macfadurt,  I  Ashiiu  (Pa-)  1  j  Bills 
T*.  Hairi'^,  2  Va.  Cas-  36;  First  National 
Bank  s'.  Fresco U,  27  Wis,  6i4 

That  part  of  the  jurv^s  verdict  gWh% 
tinauthorized  coi«ts  may  dc  treated  ^m  ^vt- 

(Ky.)^3ij  Ciark  ^- Rock^    plusage.     Connor  t^  Wifiton,  8  Ind.  315; 

!t ;  Williams  v^  Ulunt,  2    i.  e,  65  Am.  Dec  761 ;  Corwinv^  Thomas^ 

1  r.  Whiting,  I  Smcd.  &    8j  Ind.  nt, 

litigate  tf,  Wallis,  5  Smed,        In  an  action  fx  conttuh*  the  pry  should 

\  Eiimes  E^.  Carl  is  I  e»  3  N.    not  consider  costs,     Uariholumew  r/,  Bo&h- 

Xh  McLcary^  S   Ohio  St,    ncll,  20  Conn.  27 1  ;  s.  c,  J2  Am.  Dec.  3j8. 

Patterson^  4  Ohio,  aoo  \  In  an  action  ex  ddkts  the  jury  may  prop- 
erly ask  instrociions  aa  to  the  cfTect  of  Ihe 
amount  of  the  verdict  on  ihe  co^ts.  EJliolt 
V.  Browoi  a  Wend.  (N.  Y.)  497;  S.  C,  20 
Am.  Dec.  6441  WafHe  v.  Dilicnlseck,  39 
Harb*  (^r*  V.)  I23i  Hicks  p,  Foster,  13 
Barb.  (N,  Y)  663.  And  they  have  been 
allowed  to  include  costs  in  the  amoimt  of 
damages  where  pqnUive  damages  were 
proper,  —  Ives  %k  Carter^  24  Conn.  39"  i 
litbble^?.  Morris,  36  Conn.  416;  Campbell 
I/.  Short,  35  l*a,  Ann*  4^S »  batman  f.  New 


Jl  further  proceedings  in 
ntcrposed  by  the  I  eg  i  si  a* 
intarj  control  or  agency 
\  the  diaposition  of  the 
f  mtT/t?t'it  and  neither  can 
fie  pre  vailing  party/'  nor 
ICO  t'.  Gurncy,  34  Me-  14. 
ilocnm,  21  Ala.  658;  Der- 
rk,  264;  rtcfiin  z\  Owens, 
ver  V.  Mortragon,  4  Colo. 
loeVfc  3  Colo.  279;  Banks 


n,  5  R.  I.  357  ;  Walker 

iQ  (Tenn.),  193 ;  Taurs 
fsworth,  a  Yerg,  (Tcnn.) 
iurr,  t  Vt.  4S8  J  Inglce  t>. 
It,  {U.  S,)  363;  Maxfield 
(U.  S.)  23^',  Slrader  v, 
u  (U.  S.)  6oj;  Pcotlarge 
RCP.S9S. 

hat  the  defendant  should 
vg  forced  to  come  into  a 
tirisfUciion  of  the  coiitro- 


M  the  plaintiff  should  be  Orleans*  Fac,  Ry-,  35  La.  Ann,  lOiS  ;  Whip- 
lurisdiction  so  far  as  the  pie  v.  Cumberland  Mfg.  Co,,  2  Story  {U* 
IS  concerned,  Moran  f.  S.),  661, — as  aJ so  the  costs  of  a  former 
Mon.  <Ky.f  17;  browns^,  action,  Noyesf.  Ward,  19  Conn.  250.  Cam- 
Jj  llarrrsf',  Ilntchms,2S  /jr^  Jaudt  if.  South,  2  Dakota,46;  Barnard 
tK  DwJeht  Co,  4  Gray  t\  Poor,  21  Pkk.  (Mass.)  %jA;  Lincoln  f, 
"  S,  &  S,  R.  Co.,  23  Wen£  (N.  Y.J  4^5^ 
Stimpson  v.  Railroads  i  Wall.  Jr.  (U.  S,> 
1 64  J  Dayt'.  Wood  worth,  13  How,  (U.  S.) 
37  J,    Irt  action  on  covenants  of  warranty 

J  ,    .  .   and  seisin  in  the  sale  of  real  estate,  and  on 

J9  Ba/b.  (N.  Y  )  16;  Palnc    breach  of   warranty  of    title  to  personal 

"     '         property*  costs  of  a  former  action  have 

been  allowed.    3  Pars.  Cont-  {7  ed)  165* 
166,  and  cases  cited. 

IS,  McDonald  s-  Evans,  3  Oregon,  474* 
Wall  ?^  Covmgton,  76  N,  Car.  1 50, 

8.  It  b  said  that  there  must  be  an  express 
provision  of  law  to  permit  the  awarding  of 
costs  to  or  against  one  not  a  party  to  the 
record  ^^  Patterson  %'.  Officers,  1 1  Ala.  740; 

815 


)Tdan  t*.  Dennis,  7   Met, 

unt  7^  Hanover^  8  MeL 
ite  r.  Thompson,  81  Mo. 
»  Curd,  68*lo.2S2j  State 
L  23s  i  Cumberland,  etc., 


-6s> 

C  ranch  (U.  S4,  514- 
a  use  IS  remanded  from  a 
ite  court,  !>ecau!ie  the  for- 
liction,  attorney's  fees  may 
n  final  dfspnsition  of  the 
et  Co,  t\  JligLjins,  114  U, 
f,  Phillips,  27  Fed,  Rcj3, 


To  Wlidm  tM 


costs: 


tgKi&flt  Wlum  f  raattd 


(6)  G^vcrnfH^nl  €tnd  Public  O^ers. — The  general  terms  of  an 
act  giving  costs  do  not  include  the  State  ornaUooal  governments; 
and  in  the  absence  of  express  provision,  costs  are  not  awarded  in 
favor  nf  or  against  them.  And  in  actions  of  a  public  nptore,  con- 
docted  in  good  faith  for  the  public  benefit,  costs  are  rarely  granted 
against  public  nlQRccrs.* 

{c}  Exeatiors  auJ  Administrators.  —  Where  an  executor  or  ad* 
ministrator  sues  in  autre  droit,  that  is,  upon  a  transaction  arising 
in  the  lifetime  of  the  testator  or  intestate,  and  fails  to  recover,  he 
is  not  liable  for  costs,^  unless  the  suit  was  improper  and  vexatious;* 
but  where  he  is  sued  and  unsuccessfully  defends,  it  is  said  that 
costs  will  be  granted  against  him.*     If   he  is  compelled  to  pay 


Fo6l  V,  Honorij  45  Mich>  4041  BrentJingcr 
7K  Funk,  3  J,  L  Mafiih.  ^Ky  >656;  Nelson's 
heirs  tJ.  Llay^  hetrs^  7  j,  J.  Marsh.  (Ky.) 


rjS;  fl.  c,  21  Am.  Dec.  387;  Winship  t* 
r,  41  T^  H.  1G7  I  Evans  v.  Kees,  z  Q. 


Conner, 

B.  534  J  n*»yward  tk  Gifford»  4  M. 
194  —  or  to  an  appeal.  Schluderberg  t^ 
RobensQn,  60  MtL  6oi ;  Supervlsora  t\ 
BhatuJ,  jS  How.  Pr,  (N.  Y.)  3.  Bui  as  to 
parties  n^iving  a  real  IntcTc^t  in  the  suit, 
.'omPare  Johnsionff'.  Mann,  3i  W-  Va.  t$i 
UohhB  !/.  Vandenbratjdt  jo  Jur.  U.  S»  74^. 
And  the  tight  totoJt  cq?^ts  against  pan k5  m 
ttttcrcHt  and  not  of  record*  IS  satnetimef 
giv^n  by  Fiitutc.  Slay^on  t/,  Watkins,  93 
N»  Y.  369:  Elliot  f,  Lewicky,  51  N.  y[ 
Super.  Ct«  jt ;  Norton  v.  Rich^  20  Jolim, 

(N.  V)47S■ 
CasC3  have  been  taxed  against  the  mov- 
mg  party  in  proceedings  to  disbar  an  attor- 
ncy.     State  t*.  Kemp,  Bz  Mo,  2  r^. 

Co^ts  have  lieeo  granted  agamst  a  par- 
ty of  record  in  an  unauthorized  action* 
Hopkins'  tK  Godbchirei  3  Verg*  (Tenn.J 
241.  Compare  Town  ?'.  Green^  32  Kan. 
14S. 

Coats  have  been  decreed  agamat  plain- 
tiff's attorrvrv  fi>r  filing  an  umiecessariiy 
gross  and  indelicate  jietitionfor  divorce, — 
Brown  v.  Brown,  4  Ind,  627 ;  s.  c*,  58  Ara» 
Dec  64 1,  —  and  in  ftrti^rar*  against  person 
itot  of  record,  who  procured  supervision  to 
do  an  illegal  act,  Tiedt  r'.  Car&tenserv,  64 
I».  J 3 1.  See  also  Scraftord  i\  Su^Ter- 
visors,  43  Mich,  464. 
See  further,  Costs  m  Equity,  this  title, 

I.  Collier,  Governor,  v.  Powell,  33  Ala* 
579  j  Ecachy  ^.  Lamkin,  t  Idaho,  4S;  State 
.-.  Kine,  41  N.  H,  23H;  State  r\  Harring- 
ton, 2  Tvler  (Vl),  44;  U.  S.  v.  Barker,  2 
Wheat.  (U*  S.)  395 ;  U.  S.  r.  Hooe,  1  Cnnch 
<U.  S.^,  73;  **The  Antelope,"  12  Wheat, 
i  U.  S.)  546;  United  States  r.  Boyd,  5  How. 
fU.  S.J  291. 

It  w^s  considered  the  prerogative  of  the 
king  not  to  pay  co^ta,  and  beneath  his 
dignity  to  receive  them  i  but  this  rule  has 


been  ch angled  in  civil  cases.  3  Cooley'i 
Black.  Offn.  400, 

See  al^o  Co^s  xn  CBiMiMAt-CASts^dii* 
title,  8. 

8.  Cassady  t\  School  Trusiees,  94  VSl 
^<^\  Clare  County  t^.  A-  '  -" 
Mich.  I  Si;  Houston  i\ 
S  Jones,  L.  (N.  C*r.>4;6,  ,.*.,  ..  ^,,w„, 
19  Wend.  {H  V  I  %o.  On  reisue  ol  a 
prisoner  binder  knhiit  ^^rf^m^  coaii  ibodit 
not  be  given  agiinst  the  oliiter  who  an«rtid 
him  under  vaUd  proges^.  tlatmnood  k 
People,  52  Itl  446. 

3,  EI  an  son  f'Jackfi^  32  Ala-  5tO:  JoiHce^ 
th    Haygood,    20    Ga.    847 j     Harrison    r 
Warner,    i    Bluckf.    (Tnd  J   385;    1 
Ejtrs.  tf.  Long*s  AdmT.»  1  Dana  |Ky 
s.  o,  tS  Am^  Dec,  69  ;    rumham't  Exi.  r, 
Shouse,  8  Dana  ( KyO^  3  ♦  a-  c^  %y  Am  I*ec. 
473;  Caperton  v.  CaDiJjon,  I   t    '    "-    h. 
(Ky.)  396;  Ross  V.  Alleman»  ■  y. 

Farrier  I.^  Cairns^  5  Ohjri,  44  ;  r's 

Admr*  r/.  Keystone  MuL  Li.  Ins.  L«,,  23 
Pa,  St.  471;  Spencer  v.  Strait*  40  Mun 
(N,  Y,),  465  \  McGnvem  f.  McGovcrn,  50 
N.  Y.  Super,  Ct-  390;  Tbornttm  i\  JeU,  1 
Wash,  (Vx)  ijSjGnnsT*'  ■  -^''-  : 
Taunt.  116.     But  he   h.i  ir 

f o  r  /t£S  as  d  i  sii  ngui  sh  ed  1 1  -r  r 

V,  Good,  i  t  S.  &  R,  ( Pa,*  347, 

An  executor  ^^  x^n  i&tt  b  llahk  for  costs. 
Brown  z^  Sdllivaru  23  Ind.  359;  &.  c,«  S$ 
Am.  Dec.  421, 

4*  Hutchcrifts  r".  0«I^m%  2  J.  J.  MufK. 
(Ky.)  499;  Getman  z-.  Keard?lev,  2  JoKni. 
Ch'.  (N,  V.)  274-  Show  V.  Conway,  7  Pa,  St. 
136;  Haruell  v.  Browti*s  Heir%  §  Binn 
(Pa.),  138. 

6*  Perry  on  Trusts,  sec  891      "^  'h 

where  an  administrator  orcxt.  1* 

the  payment  of  a  claim  or  )r:  ut 

good  cause,  will   he   have  h-  3, 

Hcndall  r.  Bend  all,  24  Ala-  . 
Fisher.  6  Johns.  Ch.  (N-  Y.)  33 ;  a.  t^  to 
Am.  Dec*  310;  Pel  ham  r.  Taylor,  %  Jones 
Ch.  (N.  Car.)  12^  Beatly  f.  C*»y  Univcr- 
saliat  Soc.f  39  N.  J.  Eq,  452;  Iteister*! 
Appeal  J  7  Pa.  St.  455. 


aio 


sgMssi  Whom  gr&nteil- 


cting  in  good  faith  for  the  benefit  of  the  estate,  the 

be  allowed  him  in  his  accotmts.* 

[ails  in  an  action  based  on  a  transaction  to  which  he 

party,  he  is  personally  liable  for  the  costs,  whether 
s  or  defends,* 

^i-T^  Gar/ih/ieeSt  and  Plaintiffs  in  Cases  of  Interpleader, 
equity  having  almost  exclusive  jurisdiction  ow^er  suits 
stees  and  cesitns  que  trusty  costs  are  governed  by  the 

obtaining  in  equity.^  Trustees  prosecuting  or  de^ 
lOUt  improper  motives,  and  in  doubtful  cases,  are 
ititlcd  to  costs  out  of  the  trust  fund/  In  suits 
stecs  and  strangers  respecting  the  trust  fund,  costs 
warded  as  in  other  cases  where  no  trust  is  involved,* 
eption  before  made  in  favor  of  executors  and  admin- 
it  if  the  prosecution  is  just  and  proper,  the  un success- 
lay  be  allowed  his  costs  out  of  the  fund.® 
jsiees,  or  other  persons  who  are  brought  before  a 
:esiary  parties,  disclaim  all  interest  and  yield,  costs 
e  granted  against  them,' 

ill,  t6  Ma^.  Sl^^i  MortDn  original  transaction,  he  cannot  be  pirstimed 

[e.  237 1  Ml  tea  V*  Bactm,  4  to  know  escacily  what  the  case  may  I  urn 

.)  46J.    An  MccuiomKa  out  to  be  upon  mve^itig^tion,  and  therefc»re 

ipputids  a  will,  or  resists  a  shall  not  pay  cosits^  but,  on  the  other  tiand, 

^  it.  Of  ftceks  to  have  Hs  whfrc  he  is  a  party  to  it,  arjcl  therefore 

led,  is  entitled  to  hnve  a!iy  mu^t  be  pre-Humccl  to  know  nil  alioiit  it,  he 

*ide  a  charge  ag.iiiist  the  witl  be  held  to  act  tipoit  his  own  re^fwnsi* 

a  sometimes  allowed  t^Vk*  bility,  and  not  to  saddle  the  e»T;ite  with  the 

^*s    kei^      Henderson  v,  OJistsof  the  £^»it  in  ca*^e  of  failure  *'    Potts 

^.  ?gi :  s.  c^  70  Am,  Dec.  t^>  Smiih,  3  Rawle  (Pali  36' :  s»  c-t  24  Atn 

Phillips   Si    Ky*    32S;  Dec.  359.    See  also  Buck  land  v.  G;ilhjp, 

yd,  64  ft  Id*  3p6;  Compton  40  Hun  (N.  Y*),  61  ;  Gebhait  ^,  Shin  die, 

(Md)»  js;  «*  c,  45  Am.  15  S*  &  R.  (Pa.)  235;  Jenkins  r.  Plume.  1 

^  StiOf>k  s  Exrs.*  2  l^casley  SaJk,  307;    Kicola:*  i',   Killigrcw,    1    I^. 

;  %,  c,  7?(  Am.  Dec*  94;  Raym*436;  Hullmr.  RraiLh,  10  Ea^t,  293 ; 

/s  Appeal,  9^  Pa,  tjt,  443.  Boland  v,  ^Spencer,  S  T.  1<*  35S;  Paokr  r- 

rucTi tin  sought  was  only  as  Debndcr,  Ander*  357;   Atkcy  v.    Heard, 

it  was  held  crr^r  to  charge  Cro-  Car.  2ig.     Ciwtfnr^   Carr*s  Exr   ?'- 

the  whole  estate.     Cook  Anderson,  2  Hen.  &  M.  (Va*)  361 1  Uull  f. 

I  (V.  v.),  25,     And  so  one  Palmer,  2  Lev.  165* 

jropoundin^  or  opposing  a  It  shmild   be  borne   in   mind  that    the 

may  have  his  Cosh  charged  above  role?)  are  prindpatly  apph  cable  ander 

Lte,   though    unsuccessful,  general  statutes  giving  costs,  while  some 

itCotivenrion,  10  Paige  (N.  Slates  have  ^special  statutes  regat^ding  the 

i  Am.  Dec*  225;  MeijreT*s  liability  for  costs  of  exccuioTs  and  admin- 

,  AiidaprovHion  inawill,  tstratora;  and  alfto  that  in  equity  the  subject 

►sing  it  soiiuld  pay  ca^sii  rests  largely  in  the  discretion  of  the  court. 

V.  H(jit,40  N.  J,  Eq.  47S.  d.  See  Costs  iff  EgLTiTV,  f^it 

r  he  I  an  executor  or  ad-  €,  2  Perry  05  Tru?:ta  (2d  ed.)i  593»  and 

^  an  act  ion  in  autre  i/w//,  cases  ched,   Sec  Casrs  oP  Executors  AtfU 

upon  a  transaction  which  Administrators,  11  j^/^* 

time  of  tlie  testator  or  in-  6.  2  Perry  ^n  Trusts  {zd  cd.),  JTQ. 

i,  he  sh.ill  not  pav  costs  j  0*  a  Perry  on  TrtiMs  {zd  ed.),  520,  and 

*  to  which  he  himself  was  t3^t&  cited.     So  of  assignees  for  the  benefit 

1  the  fruits  of  the  suit,  if  of   creditors.     Pettibone    t\  Stc^'enSt   'S 

1  ho  assets  when  received,  Conn,  19;   s*  c*  fi  Am,  Dec  57;   /*t  re 

shaU  paf  the  costs  out  of  Edwards  »o  Duly  {X.  \'.),  6S* 

.  *  .  The  reason  assigned  7,  Adams  r.  Myers,  61  Wis.  3S5;2  Perry 

bat  not  being  pdvv  to  the  on  Trusts  (3d  cd*)»  52 J, 
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Ha  bill  of  interpleader  is  filed  properly  and  necessarily,  the 
complainant  is  entitled  to  his  co^ts  out  of  the  disputed  fund,  to 
be  paid  tiltimately  by  the  unsuccessful  party;*  but,  if  it  is  filed 
improperly  and  unnecessarily,  the  complainant  must  pay  costs.* 

A  garnishee  who  answers  promptly  and  fully,  offers  no  resist- 
ance, and  submits  to  the  decision  of  the  court,  is  not  liable  for 
costs  ;'  but  if  he  answers  improperly,  or  makes  a  useless  or  veia- 
tious  resistance  to  the  plaintiff's  demands*  he  must  pay  costs  as 
other  failing  parties  * 

(^)  Guardians  ad  litem  and  Next  Friends.  — A  guardian  adlitim^ 
or  the  next  friend  of  an  infant  or  married  woman,  failing  in  a  suit, 
is  personally  responsible  for  costs.'  Where  there  is  a  fund  in  the 
control  of  the  court,  and  the  suit  has  been  conducted  in  good 
faith  for  the  benefit  of  the  person  not  sui  juris,  the  court  may 
direct  the  costs  to  be  paid  out  of  such  fund,**  If,  upon  comiiig 
of  age,  an  infant  elects  either  to  continue  or  abandon  a  suit 
brought  for  his  benefit  during  infancy,  he  will  be  liable  for  costs^ 
and  the  liability  of  the  next  friend  will  be  discharged ; '  bat,  if 
the  suit  was  improperly  brought  in  the  name  of  the  in  tan  I,  he  may 
dismiss  it,  and  the  next  friend  must  pay  costs,* 


1.    Morse  x^«  Steams,   fjt    Mass,  339;       On  a  di^ondnuance  by  plaintiff,  be  tu-^ 

Atkmson  ik  Manks,  i  Cow-  (N.  Y.)  691;  been  all  owed  attorney'*  fees,     GrstRtlj*  r, 

Canfieidf.  Morcan,  Hopk.  Ch,  (N.  Y.}  1^4;  Stockmuller,  14  Phila,  (Pa.)  236;  tiswkins 

Thomson  if.  Ebbctta,  Ilopk,  Ch.  (N*  V)  ts  GfAham,  123  Mass.  20.     C*w(/*ir/ Miller 

2721  Aymer  v.  Gault,  2  Paige  (N.  Y.),  2S4  j  t^  Williams,  30  Vt,  jKd 
Badeautr,  Rogers,  z  Pa)f*e  (N.  V.),  2091       4.  RandoJpti  v.  Heasltpp  it   lowt,  17; 

Farley  t?.  Bloc^,  30  N.  tL  3541  Manchester  Luca^  f>,  CampbeH,  88  IIL  447.    Sec  fur- 

Print  Works  t^Scimsoii.a  K.  L4T5;  Spring  ther,  Wiide  on  AttAchmen%  £»ccs>  3S9  and 

y,  S.  C.  In9.  Co.,  8  Wheat.  {U.   SJ  168;  530, 

AldTjdgc  i',  Thompson,  3  Hro.Ch.  14^    So       5.  Smith  f*  GaCird*  33  Ala.  tfi^;  Gny 

under  act  Wm*  IV*  I>uear  r.  Mackintosh,  v.  Gray,  15  Ala,  779  ;  Vance  t^.  Fall,  48  \x. 

1  Dow,  P*  C.  730;  Heevea  v.  Bafrand*  7  3^4;   liar  per  v.  Whitehead,  3;^  Gau  tjSj 

Scotl,  281 ;  Cotter  v.  Bank  of  England,  3  Stew,  Hust.  ^  Wf.  ^.^cs.  437  and  463, 
Moo.  St  S.  180-     And  it  is  apprehendccf.        The  guardian  or  committee  of  an  in^atie 

that  under  the  statutory  interpleader  pre-  per!)on»  having  no  estate,  hais  Licen  htid  la 

vailing  in  some  St.ttirs  of  the  Union,  the  t>e  not  liable  for  com.   Sanford  t^,  Phillips 

ruk  i»  unchanged,  63  Mc.  431  ;   Bulow  t**  D'Neali  4   De^tt. 

Where  the  defendant  was  free  from  fraud*  (S.  Car  )  394* 
a  solicitor's  fee  was  detiied   the   plaintif!*       Cos^ts  being  merely  mcident  lo  the  re) Id 

Temple  v.  Lawson,  ig  Ark.  148^  sought,  an  Infant  is  not  personally  liatile 

2*  Topp  t^.  PoUarcf,  34  Miss,  dHz;  BTaIr  for  costs  at  common  law, 
i^  Foster,  13  N.  J,  Eq.  267.    And  where  an       6.   Waring  7*.  Crane,  2  Paige  (N.  V.K7^> 

interpleader  was  wrongly  filed*  and  a  dc-  McElhenny**  Appeal,  46  Pa.  Sr    i-i-iviifi 

fendant   answered   instead  of    demurringt  sey  v.  Joyce.  1   McMullan's  : 

and  was  pm  to  unnecessary  costs,  he  was  236 ;  s,  c,  37  Am-  Dec*  550;  J  , 

given  full  costs,    Shaw  t^.  Coster.  S  Paige  z  Yes*  St-  466.     But  wlicre  the  a^aiuu  wa^ 

jK.  v.),  339;  S.  c,  35  Am.  Dec.  69a     But  without   probable  caiu>e,  or   not    lor  the 

m  a  like  case,  where  the  purpose  of  the  infant's  benctlt,  cosh  will  not  be  pcud  from 

liefendant  waA  served,  he  was  decreed  to  the  fund.    Mowatt  fXarow,?  PaSge(N.V.lt 

pay  costs.    Green  t^  Mumford,  4  R,  I.  313.  3^8  ^   s.  c,  32  Am*  Dec,  641;  Pearec  r. 

J.  Lncas  tr.  Campbell,  88  III.  447  ;  John-  Pearce^  9  Yes.  547  ;  Whitakef  f.  Marlar,  I 

son  V,  Delbridge,  35  Mkh,  436;  Washburn  Cox,  Caa,  285. 

7',  Clarkson,   123  Mass.  310  j  Tupper  v.       7.  Sparroann  tn  Kelm,  6  Abb,  N.  C. 

Cassetl,45  Miss*  352;  Newlm  t'.  Hcott,  26  (N.  V.]  353;   Waring  v.  Crane,  2  Paige 

Pa.  St.  102;  Gracy  r\  Coates,  2  McCord  (N*  Y.|,  79;  Atioii.  4  Mad.  Ck  461. 
(S.  Car,h  224;  Bullard  1%  Hicks,  r;  Vt.       i.  Bowen   v,  Idlcy,   6   Paige  fN.  Y4 

igs.  4A, 
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kimi  aPtd  IVi/t^  —  Since  at  common  law  the  husband 
joined  with  the  wife  in  suits  against  third  parties,  and 
inagement  of  the  cause  (except  in  the  few  instances 
vas  treated  as  sole),  he  alone  was  liable  for  costs  ; '  but 
can  sue  or  be  sued  alone,  and  a  binding  judgment 
property  be  rendered,  costs  may  be  granted  against 

between  husband  and  wife,  when  she  sues  out  or  dc- 
St  a  peace  warranty  or  sues  for  a  separate  maintenance 
or  sues  or  defends  in  divorce  proceedings,  and  is  sue- 
is  entitled  to  her  costs  on  the  final  disposition  of  the 
i,  when  unsuccessful,  the  prevailing  opinion  is,  that  she 
t  for  his  costs,'*  Costs  have  been  awarded  to  her  even 
re  vailed.* 

riwrs  and  Assignees,  —  The  assignor  of  a  chose  in 
able  for  the  costs  of  a  suit  brought  by  the  assignee 
e,  and  is  entitled  in  a  proper  case  to  be  indemnified 
m.^  The  real  party  in  interest  has  also  been  held 
when  not  made  so  by  statute,^ 

Aoiders^  —  An  acUon  against  stockholders  is  not  based 
vious  judgment  against  the  corporation,  but  upon  an 
nand,  and  they  are  not  liable  for  the  costs  of  the  suit 
corporation. * 

frs,  —  Permission  to  prosecute  an  action  in  formu 
es  not  reUeve  a  party  from  costs  already  accrued.®  In 
was  said,  that  the  object  of  the  statute  was  to  afford 
3ort unity  to  assert  his  rights,  but  not  to  relieve  him 


isb,   Si   VfL  sec,  417   and 
Hvh  V*  Lutnpkb^  $S  Miss. 

\  V.  MusgravCfr  54  til*  iS6j 
Wf,  »ecst  4J7  and  465, 
^n  r.  RichiLrdson«  4  Part, 
r.,  30  Am,  Dec  518;  Thorn- 
like,  I  Wask  t^i  2  Bish. 
cs.  365  and  394. 
^n  If.  RichardsoiVp  4  1  Port, 
»rd  2*.  Word,  39  Ga*  2S1 ;  Fin- 
Dana  (Ky.),  52 ;  i*,  c.,  33  Am. 
Ti*  zf.  ReaviSf  I  Scam,  (1 11.) 
I/.  Thatcher,  17  III  66;  De 
ose,  [lopk.  Ch.  ( N.  Y.)  lOO ; 
id,  2  Paige  jN.  Y,)»  454; 
Q»g*  1  Paige  (N*  v.),  440; 
accro,  1  N.  Mex*  joS.  Sec 
1  P-  Lockridge,  3  Dana  (Ky*), 
Am*  Dec  52  ^  Erisbman  l^ 
IK  136;  Decamp z**  Decamp, 
N.  J.)  294,  C&mf&re  Mus- 
fave,  54  ilL  tS6. 
JIT  ZK  Ricbard5on,  4  Porter 
IcKay  t\  McKay,  6  Grant 
■j.J  3S0.  Cmrfpare  Nik  irk  r. 
(Ky.)  43 s  J  Shoop's  Appeal, 


aio 


gtdt  Mpney,  —  The  costs  here  referred 

to  are  costs  in  the  Atnericait  senses  the 
litniied  expenses  ol  the  party  for  wiin esses, 
writs,  etc.^  and  not  that  broader  ailowAQce 
often  granted  the  wife  while  the  suit  is 
pending,  and  more  properly  known  aji  suit 
money  and  temporary  alimony,  with  respect 
to  which  see  chap.  35  Bish.  Mar,  &  Diir.; 
Stew.  Husb,  &  WL  sec  463.  See  title 
"  Alimony,"  i  Am,  &  Eng,  Encyc  of  Law, 
473.  Suit  money  fully  takes  the  place  of 
costs  in  New  Hampshire,  in  divorce  case^ 
Whipp  V.  Whtpp,  54  N.  IL  461.  Costs 
in  divorce  proceeding  have  been  decreed 
against  a  third  party  interfcnng-  Black  if* 
Black,  5  Mont.  15. 

6i  Farinef*a  Bank  v.  Humphrey,  36  Vt* 
554 J  3*  c,  ^  Anj.  Dec.  67 1* 

T.  Davenport  t'*  Elizabeth,  ^^  N,  J,  L. 
149  \  Schoolcraft  v.  Lath r op,  5  Cow.  iN\  Y.) 
17  I  Norton  t\  Rich,  20  Johns.  (N.  Y.|  475* 

e.  Bailey  t'.Banckcr,  3  Hill  (N.Y,)^t8Si 
s.  c,  38  Am.  Dec*  655;  Kingsland  v. 
Braiiited,  2  l^ans.  (N.  V.)  17-  See  farther, 
Thompson  on  LiabiHty  of  Siockb older s» 
sec.  375. 

8.  Lyons  V.  Murat^  54  >iow.  Pr,  (N,  Y*) 
368 ;  Brown  rv  Story,  i  Paige  (N*  Y.),  588* 
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from  liability  fur  costs  when  he  failed  in  his  suit.*  But  a  paupet 
may  recover  costs,  even  under  some  statutes  where  he  pays  none* 
5*  Cofta  at  affected  bj  the  Amoimt  recovered.  —  {aj  in  GeneniL  ~ 
Ordinarily  the  prevailing  party  is  entitled  to  costs,  though  he 
recovers  but  a  part  of  his  demand^  or  a  nominal  sum.*  But  in 
many  cases  the  right  to  recover  costs,  or  the  amount  of  costs 
recovered,  is  made  to  depend  on  the  amount  of  the  verdict  or 

r'udgment  Where  the  verdict  or  judgment  has  been  reduced 
elow  the  amount  specified  in  the  statute  by  evidence  'of  direct 
payment,  the  party  shall  not  have  costs  ;^  but  if  by  sct*off,  or 
other  collateral  defence,  he  is  entitled  to  full  costs.* 

{b)  Quesihns  of  Titit^  etc^ — Again,  to  discourage  litigatioti  in 
the  superior  courts,  where  small  amounts  are  involved,  costs  arc 
often  made  to  depend  on  the  court  where  the  case  is  commenced, 
or  to  which  an  appeal  is  taken*  But  it  sometimes  happens  that 
the  issues  are  not  triable  in  the  inferior  court,  and  resort  to  the 
superior  court  is  unavoidable,  and  full  costs  must  be  allowed. 
although  the  amount  recovered  is  trifling  or  nominal,*  Cases 
involving  the  title  to  real  estate  furnish  a  frequent  example  of 
this  class. ^ 


1*  Lc^ett  V,  Ryan,  55  Mifis.  179.  C^nt- 
p&n  Williztms  V,  Witliams^  3  Johns.  Ch« 
(N.  Y»)  65;  Richaf4sciii  v*  iGchardaon,  S 
Paige  (N.Y,),  58, 

fl,  3  Black,  Com.  400*  Compare  Boq- 
»hce  V.  Stirks,  85  N.  Car.  90. 

a.  Smith  r,  Jiroyk*,  ij  H.  Mon.  (Ky.) 
461 ;  itrandies  7'. Stewart  t  Met  (Ky  J  395; 
Sl  Charlea  v.  O'Mailcy,  iS  111.  407  ;  tJntier- 
wood  V*  Lacapere,  14  Lm.  Ann»  276;  Saun* 
ders  V.  Frust,  5  Pick.  (Ma^s.)  259;  £.  c,  16 
Am,  Dec.  394;  Wood  t/*  lirown^  6  Daly 
(K-  Y-h  4-S;  Wall  v.  Covingtoti,  76  N. 
Caj.  150J  IJUle  V,  Lockmarif  5  Jones  (N, 
Cat* )« 43 J  :  McReynoldsf.  CatcSr7  Humph, 
(Tcnn.)  29. 

4  Cooper  v,  CoaU,  t  Dall.  (Pa.)  ys^i 
Bunfier  f,  Neil*  i  X^i^l  (Pa.J  457  \  CUrk  v. 
Askew,  S  Ea*t,  2S;  Hum  v.  Hughes,  8 
Eaiit*  347  J,  Cook  V,  Johnson,  2  Price  rixch* 
ig;  Fouiitiin  *',  Vuui>j^j  I  Taunt.tJo*  When 
p^ndfKg  tn;i1|  the  ori^mal  clemaEid  is  in- 
crct'iscd  by  interest  to  the  sped^td  amount. 
costBwHl  not  be  given,  Turitert'.  ^^impson^ 
13  Ind,  41 J ;  Baiiey  f.  Jame?*,  64  Tejt.  546* 

5*  Haitrs  f',  Kuhnp  12  Ind,  355;  Hathorn 
V,  Cate,  5  Me,  74;  Htggins  v.  RirteHf  72 
Me*  440;  Gilmant^  Btirf^essria  Mass.  205; 
Hartford  v,  C*^op*  MutCo,,  t3'3  Mass. 447; 
Bur  bank  t^.  Wiltonghbv,  5  N,  H,  i  n  ;  Bur- 
ion  V.  Man  in,  4  Mu,  200;  Tarry  tu  Men'me^ 
4  Pa,  St,  3jo;  Grant  zl  Wallace,  1 6  S.  &  R, 
(Pa,>  253  ;  ijevy  zk  Ruber r?*,  I  McCoyd  (S. 
^*f  )»  J'JS*  ^el^y  ^**  Thompion,  2  Brev. 
(S*  Car.  J  5S,  A  defence  of  parti  it  failure 
of  core^Jdemtioni  or  breach  of  warranty  in 
an  action  tor  goodi  sold,  will  not  defeat 


costs*  Mitchuia  p.  Rkharosoiu  3  Strobh. 
is.  Car,)  5 54^  Sadler  t^  Slobujgn,  3  S.  A 
R.  (Pa.y  3.S8*  Ci^m/Htri  Mooft  v  Darrow, 
li  NtK  46a.  Where  the  set-olf  ec^nals  or 
exceeds  ihe  plaintiff*s  -^  '  * 

^ence  of  special  provt^: 
receive  coi»ts.     Wethe.  _„         1 
472,     Thai  defcTidant  fails  to  pr-  > 
ter-daimwill  not  affect  plaintitf  ^ 
for  co»U  where  Ite  failfi  tu  cstabli^&h  hu  de- 
mand-   Whilclegge  r-,  Dc  WiU,  12   D^ly 
(N.  V},  3f9;  Tliayer  t,  Holland,  t   I>aiy 
tN,  V  S,  iS;, 

6.  Wht-re  report  is  had  to  a  superior 
court  lor  an  Injuncttnti  atid  damages,  lud 
I  he  former  ts  deniedi  a  lecoveiy  nf  less 
damages  than  the  speci^ed  st.-itutor>' 
amouiM  will  %\nt  carry  costs,  Ihmt:^  v 
John^on^  6t  Cal*  ^59;  Brown  t\  XJ«lavan» 
6^  CaI,  jev 

t,  K^maiidn  Chew,  I7ral3i6t  TTttlme* 
T^  Wright,  3^  Itid,  3S3;  Heath  v.  nartttuar, 
35  How.  Pr.  {N:V  J  t  ;  s,C,  53  Harh.  (V,  \\ 
444J  Huiit*.  Mmris,  7  Hal&t.  (T^  1 

22  Am.  Dec  48^;   Amt?s  p.  h\ 
Wis*  40S.    A  claim  of  eas*^"^- 
wny»  f*r  jiubllc  hiKhw;iv,  iiiA 
ana  full  coi^ts  follow  the  evr. 
lUatoit  tK  Ferris  I  J»*hns,  (X, 
Rathbiine  v.   McCf^nnell,   ti   N. 
Liingt'.  Obcr,  51  Vt*  73,     C 
bers  V.  W.im bough,  j8  N. 
d  oes  a  p  c  lie  ra  I  d  t*  n  tal  i  f I  1 1  ci^  t. . 
V,  Smiib,  35  11  tin  {\,  V  K  '^^ 
trial  a  dtrferiflatit  cnnixit  deprive  the  |jiatn- 
tiff  of  fiiU  costs  by  offering  to  admit  hl» 
tide,     Hubb^^Il  V.  K  xbcstcr,S  Cow.  ^N.  Y  1 


V  i    J4  *. 
V.  4f^; 


Uti   il)e 
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r.  —A  tender  o£  the  full  amount  due  when  kept  gootl» 
to  perform  the  duty  required,  will  throw  the  costs  of  a 
action  upon  the  plaintiff.*  And  after  suit  brought, 
:nder,  including  costs  already  incurred,  made  by  leave- 
II  shift  upon  the  plaintiff  all  liability  for  future  costs.* 
i  confess  judgment  or  suffer  default  will  sometimes 
me  effect  when  the  plaintiff  fails  to  recover  more  than 
of  the  offer. ^ 

u  Pleas  pail  darreiii  Contajniance,  Tolnjitary  Non-suit,  Arrest 
,  etc* — ^A  good  plea  puis  darrem  iouiinuafui:  admits, 
intiff  had  a  good  cause  of  action^  and  defendant  must 
ill  the  time  it  is  filed.*  Where  the  plaintiff  accepts 
non-suit,*  or  his  action  is  dismissed  on  account  of  a 


\  Farley,  t  How,  Pr*  (N.  Y  )  specified  BUtatciry  amount  will  not  cmfr)r 

c  the  mJe  is  conceded,  and  costs*       Brooks  v.  Phceiiiji,  etc-T  Co.^   1 6 

claimed,  the  ihle  oot  being  Blatcbf.  (U,  S.)  1S2.    A  tender  of  the  foU 

iits  will  depetid  on  the  vet-  amount  daimed  wi thou V costs  before  service 

*nt«     Mailer  ik   Bayard,   15  of  sumfiions,  has  been  lieldsufHcient^    Rati- 

j  449;  UtteT  t'.  Gi^ord^  25  dall  v.  Bacon,  49  Vi.  20;  24  Am,  Rep.  too. 

{  )  2S^.    The  record  must  And  vi?  he  re  a  full  tender  without  costs  is. 

to  be  involved  to  carry  fuli  acceptt^d,  the  case  wilt  not  be  further  con- 

t'.  Fowler,  51  Conn,  254;  tinued  to  award  costs*    Geiscr  r.  Smith,  3)6 

mann,  5£  Wis.  3561  Wis.  295;  a.  c,  17   Arn.    Rep.  494,      See 

%\  Frost,  %   Pkk.    (Kfas^.]  further.   Hand  v.   Phillips^   18  Neb.  593; 

Am,  Dec.  394;  Seibert  t/.  s*  C.»  U  Am,  Rep,  8^4. 

App.  565;  Stowellt^  Read,  B.  liosc  v.  Grmstcad,  53  Tnd,  201 1  Hig- 

I  olden  V-  Kynaston,  2  Beav.  |nn;i  v.  Rine^,  72  Me.  440;  ^aihgaten.  Has- 
Gi  the  dtfiference  bctweeii  kin,  6j  N,  Y*  261;  Burnett  s^,  Wcflibll,  15 

Linicti  and  a  valid  set-off  Is  How.  rr,  (N.  Y.)  420,     But  in  Kinp  v.  Ilar- 

ith  7  *  Curtm,  38  Mich.  393,  risou,  32  Kan.  it  ^,  kild^  that  the  offer  tniist 

i  proper  deed  and  a  pre  rain  be  accompanied  with  a  tender  of  the  amount, 

f^here  ihe  land  f&lls  short  of  And  ricfeiidaixi'j*  costs,  after  render  or  offer 

Iracted  for,  will  relieve  from  of  judgmetU,  Ciay  be  set  off  agumst  the 

t  fur  specific  perforro Since,  judgment.     Stone  v.  Wiatt,  31   Mc,  409; 

xnard,  10  Te*.  50S;  s,  c,  60  s,  c^  j;  Am.  l>ec.  621. 

Ruckcr  s^,  Howard,  2  Bibb  4.  IUtt  t^.  Laccy.  3  Ala*  104;  s.  c,  36 
Ann*  Dec.  440;  Netties  v.  Swca^ca^  z  Mo- 

Soulhern,    ID    Towa,  4^5;  too.      So  where  defendant    Iri  ejectment 

watd,  2    Bibb   (Ky*h    1 66;  acquires  plaintiffs  title  pending  the  trial. 

4  La*  Ann.  97  £  Columbian  Reid  v.  liart,  45  Ark.  41,     And  on  dit* 

p,  4h2  Md.  192;  Murray  v.  charge   in  bankruptcy  while    the  auit    \% 

^d.  (>f.  Car. J  20i;  «.  c,  47  pending,     Shawe  ^.  wilmerdon,  2  Caines 

Hay  t\  Ouster* lutt  3  Ohio,  (N.    Vj,  38a     But   the   court    may  direct 

ink  r.    Hulcopib,  2    Halit-  costs  already  incurred  to  be  paid  out  of 

:^lt  Am.i>£C549.    Where  the  bankrupt*;*  estate*    Ex  parte  Fustcr, 

n   hji   a!*5ignce   avoids  the  3  Story  fU- S),  13 1* 

his  tender  of  inierest  due  Releaia. —  But  on  a  compromise  of  the 

cum tne need*  the  mortgagor  cause  of  action  and  a  generiil  release,  silent 

er  pcndinc  ^uch  acMon,  and  on  the  question  of  co^ts,  no  co?ils  will  be 

II  Lh?  ii.iElc  for  all  costs,  given,  rhompson  t\  Union  Elevator  Co.^ 
» 7  Paige  (N.  Y.),  179;  s c,  77  Mo.  5201  Kimball  v.  WtJ^on,  3  N.  H. 
120.  A  tender  \A  the  sum  96;  Sy-c,  14  Arri.  Dec  54^;  Watson  V. 
on  spectfic  prnpeny  made  Depe^tcfi  i  CaJnes  (N- \.|,  66;  JuhusoT» 
after  suit  brought  for  the  ^^  Brannan,  5  Johns.  (N,  YJ  36H.  Alt 
c  properiT,  wdi  not  relieve  agreement  that  either  pariy  is  to  pay  cosl* 
05!S  l^»r  th^  action  wa*  ill-  Bhtmld  be  filed  In  court  in  orcter  to  |>e  en- 

comrncnced.     Mclniyre  v.  forced  by  it.    Murphy  t'.  Smith, S6  Mo*  335* 

:  S.  (I*a}3g2;  a.  c.^  37  Am.  5.  Uurlsiigion,  cic,  R.  Co,  r/.  Satcfi  t 

er  the  acceptance  uf  a  ten-  Iowa,  4^1  j  KcynoU^  t^*  rinmmcr,  19  Mc- 

rv  ol  a  balance  ]e^  thaa  the  tt ;  Dixon  tf*  Parks.  1  Ves.  Jr>  402-    But 


Ob  AjTott  ot  Judgment. 


COSTS. 


lo  IquLtf 


change  in  the  course  of  tlecision  on  the  law,'  he  is  generally  Hable 
for  costs.  On  arrest  of  judgment,*  or  abatement  of  the  action  by 
the  death  of  cither  party,^  no  costs  are  given, 

7.  Coett  ia  Equity.  —  Costs  in  equity  rest  in  the  sound  discretion 
of  the  courL  It  may  fix  the  time  when  they  shall  be  decided 
upon,  and  may  award  them  to  either  party.  The  prevailing  party 
is  prima  far  if  etititled  to  costs;  but  tlie  unsuccessful  party  may 
show  circumstances  to  overcome  this  presumption,*     When  both 


where  the  action  has  been  commenced  with- 
out pl^mtifT's  authority,  or  defendant  has 
{>eeii  discharged  in  bankruptcy,  or  been 
sentenced  to  imprisonment,  crc*^  plainltff 
\%  sometimes  allowed  to  dbmis^s  the  action 
without  cos!»»  Taul  t\  Winn,  5  J- J*  Marsh. 
\Ky*)  437;  Tawn  v.  Green,  32  Kana,  14S; 
lackey  V.  McD^:»naUL  t  Caiues  (N*  Y.),  1 16; 
Story  ».  Hart,  1  luhns,  (IST.  V.}  I4> 

1  Coon  V,  Wilson.  11 J  U.  S-  268;  Far- 
go V.  Southeastcfii  R.  Lo.,  28  Fed-  Rep- 
9o6l 

%  Ation.  KXthv  (Conn.),  805  I  law  ley  f, 
Cast?e,  Klfhy  fCoimJ,  2(3;  Charlotte 
SchrjK>l  V.  Grcen\4cll,  4  GiU  &  J.  (Md,> 
407  J  Pangbum  f.  R.tmsiey,  it  Johns. 
(N*  \,)  141;  McMa>>tcra  v,  Vemon,  4 
Duer  {H,  YX  625;  *.  c.,  t  Abb.  Pr,  175; 
Governor  v.  Twiity^  2  Pev.  {N.  Car)  jS6; 
CatdweU  r.  Sta£e«  2  Snecd  (I'em^ ),  490. 

S.  Harvey  t^.  Harvey, 87  ]|L  54;  CtittSf* 
Haskms,  ri  Mass.  56;  Ryder  t^i  Robinson , 
2  Me.  irj  ;  Travis  v,  Waters,  12  Johns. 
{N-  Y J  koo  I  Officera  r,  Taylor,  r  Dcv. 
(N".  Car,f  99;  Farrier  f^  C^iirns,  5  Ohio, 
45 ;  Latta  v.  iaoTgincr,  2  McCord  (S*  Car.), 
4JO- 

4*  In  Clark  it.  Reed,  11  Pick.  (Mas5.> 
44S,  the  rule  was  carefully  stated  by  Pat- 
nam,  %:  '*  VVc  adopt  the  general  rule,  that 
the  prevail in^  party  13  to  have  cosu  as  ai>* 
plicablc  lo  suits  inequity  as  well  Lis  at  law* 
It  wvll  be  applied  utkleiiis  the  losing  party 
can  show  that  equity  requires  a  different 
judgment.  If  it  shtmld  appear  that  the 
plaintiff  had  good  reason  lo  think  the  re- 
^pondvnt  waa  liable  upon  equitable  princi- 
ples to  pay  money,  to  perform  specific 
contracts,  or  to  nii^ke  diMCovery,  and  tt 
*hould»  upon  hearinjT  of  the  answer,  ap- 
pear that  no  such  cau^c  existed,  as  the 
plaintiff  had  reason  to  j-uppo^e  did  exist, 
the  court  would  not  award  costs  against 
him  if  It  appeared  that  the  rc9|>ondent 
was  in  snch  a  snualion  as  to  render  it 
l>robab1c  that  be  was  amenable  to  the  call 
of  the  plaintiff  upon  equitable  priniiiplei* 
On  the  other  hand^  if  it  should  apinrar  that 
the  plaintiff  knew  the  whole  ground,  and 
made  a  claim  in  equity  which  was  aucce^* 
fwlJy  resisted  by  the  respondent,  it  wimld 
seem  that  cos^ta  should  be  allowed  a.s  well 
rii  €<)uity  as  at  law.  The  mere  char^ge  of 
the  form  should  nut  in  reason  maUc  any 


(N,  Y.)   soo;  M'    E.  Chtjrch  v,  Jaq 
Johns.  Ch,  (N.  Y.J  6v;  Robinson  P*dL>p- 
sey^  2  Eriw*  Ch.  (N.v.)  ti8;  Gooding  r. 
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difference  in  the  qucitiom  <rf  costs,**     Stt 
ako  Gray  t^  Gray,   15    Ala*  7'?'^r    Altm 
V.  Lewis,   74   Ala.  379  j  Tcm;  ■ 
aon,   19    Ark*   14S;    Gray  r,    1 
25  CaL  366;  Wthiams  t^  Mac] 
CahSo;  Pearce  v.  C  hast  at  n,  1 }. 
^26;  Blue  c.  Blue,  3.^  IIL9;  s. 
Dec.  367 ;  Otis  t^.  Gardner,  1  ii 
Frisby   r.  Ball  an  ce,  4    Scam.    {.     .    _   ,  , 
ButJer  V.  Triplet t»  I  Dana  (Ky4.  ij^i  »*c* 
25  Arn*  Dec,   136;  Stilson  n  Lccinafrt  ?  ^ 
Me.  4it%  Stone  v,  Locke,  4S  Me. 
Kellogg  T/.  Kimball.  139  Mass.  2r>6{    > 
x',  IJabcock,  4S  Mich,  511;  Sledge  r,  Oix:ii 
chain,  59  Miss.  6(6;    nl-itk  v.    Black,   5 
Mont.   15;  Graves  ?*.  Wood,  40  N,  J   Eo. 
65;  CariJcnter  v.  Railroad,  aS  N.  J 
jQOj    Decker  zk  Caskey,  2    Green. 
(N.  L)  446;  Travis  v,  Wattrrs,  tj    1 
(N,  Vo  soo;  - 

sey,  2  Eriw.  Ch.  (N.  Y.)  ipi  Uoodmg 
Brown,  35  Hun  (N.  Y.K  1535  Hess  tv 
Bcates^  7S  Pa,  Sl  429 ;  Lake  v.  Shutnate. 
20  S*  Car*  2jj  Snapp  r.  I*arcel|,  ly  Lea 
(Tenn.)t693i  Ma,*ising  *v  Ame?»  3S  \Vt> 
285;  Brooli^  V.  Ky.iuH  2  Story  (U,  SI,  553; 
Hunter  7k  Marlbon*,  2  Wood  &  M,  (U,  I*.i 
t6S  J  Vancouver  v.  Bliss,  1 1  Ves,  458, 

The  heir  of  the  holder  of  the  kgaf  title 
to  land,  ignorant  of  a  resutttnj|  I  rust,  u 
entitkd  to  costs  when,  Tesi^tlng  it  tn  good 
faith,  he  fails.  New  Vork  Bank  i**  Ciry,  jy 
N  J.  Kq.  25, 

Mortgag««i,  —  It  ia  said  thai  it>  ^ '  -^  -  -  * 
a  mortgjigee  is  never  liable  foe 
that  he  sliould  alwava  recover  tl 
where  his  conduct  na,s  been  ut. 
and    oppressive.      The    first    1 
seemi&  open  to  doubt,  and  neit'; 
the  rule  i^i  strictly  followed  in  tir 
Saunders  tK   Frost,  5   Vkk.   ^ '- 
s,  c ,  16  Am.  Dec  394;  t 
?/,  Crump,  42  Md,  191;  Dti 
Ves.  sSi.    i  »n  foreclosure  by  a^^tond  tux^i 
gagee,  the  first  niortgagte  is/r/*«,^ /ii.  /^  en 
titled  to  cost  5,  —  C  0  ne kTin  v*  Codd  n 
1    Bcas*  Ch.   tN;  J.)  250;  &.  c,   jz 
Dec.  397;  McNeil  r>.  Call,  in  N    II 
S.  c ,  51  Anu  Dec*  tSS»  — and  a 
of  part  of  mortgaged  premises  fi-? 
r^tfft.    Bales  -u  Kuddick, 65  Am,  Dtv*  774- 

Bmmt  Eelief  at  Lnw  —  Where  the  relirf 
soyglit  iniL^bt  be  had  aa  rc;MUly  at  law  *^r 


COSTS, 


In  Cey^naX  Ctts«s. 


partly  wrong,  the  court  may  refuse  to  allow  costs  to 

al  from  equity,  an  allowance  of  costs  Is  generally  treated 
less  a  palpable  abuse  of  judicial  discretion  is  shown.* 
in  Criminal  Casea,  —  By  statute  it  i^  quite  generally  pro- 
a  person  convicted  of  crime  shall  bear  the  costs  of  the 
1,*  If  a  pardon  is  granted  after  conviction,  but  before 
tl/  costs  are  remitted  ;  *  but  if  after  sentence,  the  costs 
omey  or  prosecutor  are  not  remitted.*  Some  courts 
Id,  that,  after  sentence,  costs  due  the  State  are  a  vested 

cannot   be  remitted   by  a  pardon;**  but  other  courts 
doctrine*'^ 

county,  or  municipal  corporation  is  not  liable  for  costs 
^quittal  of  a  person  charged  with  crime,  unless  the 


,  a  peiidjng  action^  costs  arc 
to  complainant,  Whjie  i-% 
.  Ch.|N.  V.)4S6|  Ungdon 
r^6  Ab.  518;  s.c,  4[  Am. 

i^a*^^  There  must  be  an  ex- 
jr costs.  Of  they  vriU  be  lost; 
III  not  be  brfjught  forward  a 
f  may  be  decreed*  Lucas  p* 
lis,  59;  Stone  v,  Locke,  4S 
iiTdgie  p.  Strcnz,  39  N.  Y» 

overy*^  It  Is  a  general  rule 
II iff  to  ^  bill  of  discovery 
IS,  ^Btimctt  tf.  Sanders,  4 
.  Y.}  503;  King  V,  CI. -irk,  3 
76;  McCelvy  t?.  Noble,  13 

\  330, but    llQt    the   CQi^t   of 

in  improper  answer.  Price 
liind  Cb.  (ivfd.f  392;  s.  c*  22 
And,  if  defend jint  refuses 
itary  disclosure  of  facu  that 
tiUcd  to  know,  he  ntay  be 
ts,     Weymouth  v.  Bower,  1 

officer's  term  expired  while 

proceed ing.s  were  petiding» 

inued  and  jiudgnient  encercu, 

n  I  he  right  might  have  costs. 

mh,  S  Wend.  (N,  Y.)  396; 

man,  §  Denio  (N_  Y.),  409. 

mtis  proceedings,  under  sim* 

•'     the  court  refused  to  pro* 

Lacoflte  v.  Duffy,  49 

sts  in   mattJamujf  see 

'jin.  sec.  5rS. 

.  y  are  d  iscreti  onary  a»  f  n 

■  r  lorence  P.  Hall,''  14  Fed. 

Utica  c'.  Mcrsereaa,  3  EarK 
eKj  s.  c.,  49  Am.  Utc.  1S9J 
sworth,  n  Phi  I  a,  (Pa,)  339; 
roes,  38  ^Vis,  285;  Reeffrv 
i  40;  Green  v,  Wc^tcott,  13 
the  question  is  w^Jtr/,  costs 
Mvcrr,  Tfatt,  40  Mich*  517; 


Hesse  if.  Bnggs,  45  N*  Y,  Super.  Ct.  417; 
Jones  Tf.  Mason,  5  Randi  ( Vi,)  577.  So 
sometimes  in  a  ff^kndiy  suih     Smith  v. 


Hank, 
Yt. 


ik,  17  Mich.  479;  State  tK  Adams,  5S 
694.,  Equity  will  nr^t  inquire  into  the 
merits  of  a  controversy  settled  by  arbiira- 
lion  merely  to  award  cosu.  Eastbum  ?/, 
Kirk,  2  Johns.  Ch.  (M,  Y  J  317. 

2*  Temple    xk    Lawaotr,   19    Ark*    14S; 
Cowles  z^  Whitman,  lo  Cotin.  12t  j  Howe 


t^.  Hutchinson,  IOC  UK  50 r  \  Shields  v. 
Bocliolo,  7  Mo,  136;  Smith  f^,  Shaffer,  50 
Mdl  132J  Belmont  sr.  Pouvert,  3!*  N.  Y, 
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Super.  Ct*  425;  Lake  i^»  Shumate,  30  S, 
Car,  23  ;  Brattont'.  Massey,  iS  S*  Car*  ^^^\ 
Sanborn  %k  KiUredge^  20  Yi.  632, 

dk  St^kte  tK  Granville,  a&  Kan,  158^ 
Schlicht  IK  StatCi  56  Ind.  1735  State  v. 
Munds,  7  Oregon,  So*  Though  the  statute 
use$  general  terms,  the  better  practice 
seems  lo  be  not  to  impose  coats  upon  con- 
viction of  a  capital  offence.  Lauham  ?'. 
State,  7  Tex.  App*  126. 

Where  the  charge  is  for  a  felony,  and  the 
conviction  is  "for  a  misdemeanor,  on)y  costs 
pertaining  to  the  Utter  grade  of  crime  are 
imposed.    State  t/*  Granville,  26  Kan*  158. 

Upon  a  joint  conviction  for  an  offence 
puni.shable  by  additional  imprisonment  to 
satisfy  costs,  the  sentence  of  each  shoiitd 
be  for  his  proportion  of  costs.  Desty'a  Am. 
Cfim.  L.  sec*  54  c*  and  cases  cited. 

4,  White  V.  State,  42  Miss.  635;  Duncan 
V.  Commonweal*  h^  4  S.  &  R*  (Pa/|  449; 
State  V.  Under  wood  J  64  N.  Car.  55^  j  Watts* 
Case,  Cro.  Jac  336, 

$.  Slate  t\  Mooney,  74  N*  Car*  98 ;  s,  c-, 
21  Am.  Rep.  4S7  ;  State  v^  M*  O'lllenis,  21 
Mo.  27 2  J  Edwards  r'.  Slate,  12  Afk,  122; 
1  Bish.  Cr.  L.  {7  th  ed  )  p*  551*  n*  I  and  3,  and 
ca>es  cited. 

6.  Estep  V.  Lacy,  35  Iowa,  419;  s.  c,  24 
Am.  Rep.  49S;  Schuylkill  c,  Reifsnyder, 
46  Pa*  St*  446. 

7,  Libby  r*  Nicola,  2 r  Ohio  St.  414.  And 
see  I  Eish.  Cr*  L*  (7th  ed*)  s«c.  91a 


statute  relied  on  expressly  includes  it ;  *  nor  is  a  prosccutmg 
witness  ordinarily  a  '* failing"  party  to  an  unsuccessful  criminal 
prosecution,*  though  it  is  sometimes  provided  that  he  shaTI  be 
liable  for  costs  when  the  prosecution  is  frivolous  or  malicious.' 

9.  Goita  on  App«al«  Eiron  New  Trial,  eta  —  The  aivarding  of  cosi> 
on  appeal  and  writ  of  error  being  sometimes  in  the  discretion  of 
the  higher  court,  and  sometimes  governed  by  arbitrary'  rules,  it  is 
impossible  to  lay  down  rules  of  general  application,*  except  that, 
when  the  judgment  of  the  lower  court  is  aflFirmed  in  whole,  the 
appellee  or  defendant  in  error  is  generally  entitled  to  his  costs  in 
both  courts. **  The  granting  of  a  new  trial  being  largely  discrc 
tionary,  it  is  common  to  require  the  party  seeking  it  to  pay  casts 
already  incurred.^ 

IOl  Double  and  Treble  Goits.  —  In  some  cases,  by  special  provis* 
ions,  double  and  treble  costs  have  been  allowed  by  way  of  fuast 
penalty.  By  the  English  rule*  followed  in  New  York  "^  and  South 
Carolina,*  double  costs  are  found  by  adding  one-half  more  lo 
single  costs ;  treble  costs  thus:  i,  common  costs;  2,  half  these* 
5,  then  half  the  latter*  By  the  Pennsylvania  rule  single  cost^ 
are  actuaily  doubled  and  trebled**® 

IL  Socmty  for  Gosta.  —  {a)  in  General  —  The  power  to  require 
security  for  costs  in  courts  of  law  depends  on  express  enactment ;  " 
but  it  has  been  exercised  by  courts  of  equity  independently  of 

L  Selmar/,  Ste waft,  67  Ala.  33S  J  Person  amendment,  etc.*  co»t»  are  freqticntlj  i^- 

«,  Ofark  County,  32   Md»  491  j    Franklin  quired  to  be  paid.     Mdony  z*>  Somcrs*  50 

Cotinty  v.  Conratl,  36  Pa.  SL  JI71  Slate  v.  Conn.  S30;   l^ara,  on  Costs*  105,     i>©c  ml-to 

Martin,    to  Lea   ('I'cnn*),   S49;    Prince  v.  Two  OR  Mork  TrTal*^, /*rAr/. 

Sutct    7    !Tymph.    {Tcnn.J    lyfi     Noye«  7,  Patchin  t/.  Parkhural^g  Wend  (N,  V  j 

t^.  State,  46  Wb*  250;  s.  c,  32  Ana.  Rep.  443;  Pars,  on  Cm\^^  9.    0>mmrt  Walit«t 

710,  tK  Burnhj^m,  7  Itovv.  Pr,  (N\  V.j  5!;. 

ft.  State  V.  Dean,  24  Kan,  51;  Cirter  v.  8,  Sievcits  v,  Ligor*,  Harp,  fS  ' 

Hawtcv,  Wright  (ObioK  335jllansar4  v.  B.  Stannitand  f%  l.ndUm.  4  k  u 

Stale,  5  Humph,  ITenn)  J 15.  2  Tidd.  Pr.  988 j  Bic,  A!>r.  %iu  *'*  '  m".   «r 

$«  And  such  itatute^  ate  fctrictly   con-  Jlui  it  accnva  to  be  doubted  whether  evrn 

fttrued*    /ft  n  Stonel>erg'?r,  31  Kan*  6j8,  by  the  English  rule  treble  co«U  arc  mil 

But  Vk'herc  imble.  co$t«  tnay  be  taxed  in  his  three  times  singte  CQ»ts.     Atpbrftt't   L»« 

absence.    &ute  r.  McNinch,  87   N,   Car,  Diet*;    Brown's   Law    Diet.;     \VU4<m  ^^ 

5^7*  River,  Dunn  Co.,  5  M.  &  W.  89, 

C  Lehigh  Valley  R*  Ctv  v.  McFarland,  10.  Webb  v.  Aiithc»f\v.  16  Pi.  Si,  f|4; 

44  N.J.  L  674.                 .  Shoemaker  v.  N^.sbit,  2  Rawlc  (F^K  JC>'- 

fl,  U'Recrv.  Strong,  13  TIL  €^i  State  Sec  fufther,  Persons  on  Cijs^ts  9* 

w.  niggins,4/ N,J.  L  72;  March  ?%  Thoitip  lit  /rt  re  Ahrciii,  3  Dcm*  (N.  YJ  jifS; 

son,  I  LitL  (KyO  310.     Where  error  i»  ob-  Gnrdnn  t*,  Ellison,  9  Iowa«  317;  c  c,  74 

vialed  by  amendment  of  the  record  after  Am.  Dec  353* 

the  case  haa  gone  a buvt't  defendant  tn  error  A  bond  f*jr  Coets  is  ba^ed  on  a  • 

shoiiM  ^Kiy  cost!§  uf  the  writ  and  prijceedings  consideration  to  su^taiu  a.  camm" 

in  hidief  court   till   lime   of  amendment,  ligaiion,  and  will  support  an  acttaii  ui.vi^m 

Ward  I'.    ll4rri«Mjn,  etc.,   Woik^    17    111.  tiot  given  in  the  statu t^>ry  mode.     Brian «=• 

App.   yyr.    A  general   order  o£  rcvcrsisl  Kennedy,  47  Mich.  499* 

witk  tusts  to  abide  the  event,  means  the  A  general  bond  for  cost*  incltidei  «flst« 

coits  of  both  court**.    SAndtrs  v*  Town-  on  ap|je.il.    Esfitrft  P< mn.  4T  Afk.  194; 


shcud,  63  How.  Pr*  (M,  \M  343*  llcmtiicka  f.  Carsutt^ 

e*  Jctfreyr.  Hursh,  ^S  ^flch,  246^  P>un>    Sytliff,  t   Mich.  ^^\ 

idn  f^  Mijigrnvr,  25  Hf.  15;  j  w-  c  »  76  Am,    Mii*.  65^  s    Traver  % 


Dec:.  7%1   Witrd  t\  Wo^Klbiirn^  27  Barb,    (N.  V.)  43+t  hmuh  r^    J 
(N,  V.)  346^     f-*n  the  allowance  of  a  favof,    72,  See  Badey  t^.  McCoru 

SS4 


\mu^ 


cmix 


WQXk*t%miSmkUt  tt«. 


The  right  of  the  defendant  to  demand  security  for 
>metimes  waived  by  proceeding  in  the  cause  without 
iid,  after  he  has  knowledge  that  he  is  entitled  to  such 
Where  an  order  to  furnish  security  has  been  entered, 
will  be  stayed  until  the  firder  is  cuniplied  with,  or,  on 
case  for  triali  it  may  be  dismissed.* 
frsid^nis^^  —  A  rule  requiring  non-residents  to  furnish 
)r  costs  applies  to  plaintiffs  who  become  nc>n*rcsident 
ommencemcnt  of  the  action,^  but  not  to  those  who  are 
:  tenii>orarily,**  It  does  not  apply  to  non-resident  plain- 
oin  in  an  action  with  residents.'* 

^  in  Fonna  Pijufiens.  —The  right  to  sue  in  the  manner 
IT  seems  to  be  limited  to  cases  falling  clearly  within 
^;  and  the  right  to  sue  or  prosectite  an  appeal  in  such 
here  security  for  costs  is  required,  has  been  denied.® 

ir  doc*  nf>t  fnclude  Uic  be  dismissed  when-  security  h^s  been  filed 

vlor,  3}  La.  Ann.  IZ70  since  it  wa^cfunmcnccfl.    !Siilliii;iTi  t/.  Duiik 

-  ,   iriy  in  a  suit  m^y  st>mc^  Vu\4'i  AU,  175;  M(5r*e^%  Hdnksn*  51  Cojui 
I  he  t^arrv  in  interest  to  stcurc  326;  Sutro  s^.  ^imps*m,  t4  Fed.  R<?pv  J70. 
t«%ts.     Biickmjvicr  ?/*  Bcamp*,        But  in  the  absence  of  any  provisiim  a<^ 
LATf.  Riibie»39Mc.  205.     And  to  the  time  of  filing  securitv  for  co^ts  it 
e  frtM/ttHM  ami^  or  guardian  has  been  held  that  I  he  dctcndAHt  may  i  k, 

-  -^  '/,  when  irreapgnsj'    and  the  pUtntifi  give,  scciifiiy  at  any  &t.^>. 

I  aniisih  sLcutily  for  of  ibc  litigaiionj  tf  tn  ^Litni  ftnth,     Lte  r. 

tit,  I  r*iige(N  V4,  Waller,   ij   II L   Ai>p.   40J ;    Rimbark   ?a 

!  Am*  iJcc  409;  X.swrencc  v.  Blnndin>  €l\\*  App.  539;  Cm  t>.  flont,  j 

>ai^e  (N.  VO,  267;  Woud  tf^  lilackf.  (Ind-^  M'>i  Cabeil  f*  Fiiyne,  2  J.  J 

''^''^' )  JS7^  Tuwncr  v.  MatsK.  (  K\%)  ij4f  Hugumti  v.  Thatchet, 

u  (N,  \\\%^7  ;  Orcen  r  i3  Fed.  Rep.  105;  s,  c,  21  Blatchl.  (U*  b.| 

n.,-'.  I  '  T' '    T-i;  Hiwkms  497* 

4  :^i(.                   )f  105;   l*cTi'  3.  Anderson^'.  Smith,  2  Mackcy  (D.  C*L 

riti,  I                     I   265;  Waller  i ;  Burns  t^  Monm,  28  N,  J.  Eq.  24  ;  New 

>5e}y,  4?.     CifmpiUi  A\\iy\\.  i  nun  t'*  Landdne,  i  McCarter  (N,  J*),  291 » 

}  St  jdhn  t'-  Bcsbortmgh,  1  i.  c,  82  Am.  Dec.  249' 

41.     For  insuiicc^  of  tithe  r  4.  Ft^ireign  governments  ^nd  princes  are 

red   4o   fuftii'^h  sccudrv,  and  within  the  iiK.tuiiig  of  aruSe  requfrin^  nun- 

«rUy»  see  iiridges  v.  C.tnfictd»  residents  to  give  security  for  cosis*    Mexico 

{M-  V  )  2\7\  tJonly  r,  Wuon*  t\  Arrangoii,  3  Abb.  Pr.  (N.  YJ  470;  s.  £., 

nst<  n  K.  [.  147;  Ftim^an  v.  \%  Horn.  Pr>  1,  57^ 

Un»  \U.  Kj  472*  6,  Malaby  ^.  Hinkston,  4  Blaclcf,  (TndJ 

I    V*    Landtine,    I    McCarter  1*7;  I  Uney  r  Marshall,  9  Md  194  i  New- 

>.  c*,  Si  Am.  Dec*  249;  '  UauL  man  v,  Landrine,  i  McCancr,  291;  5,  Cp 

82   Am.   Dec.   249;   Anon.  2  Dick*  71^ i 
;'.  Rock   Mills,  5!^  Ala.  613;  Weeka  ^.  Cole.   14  Vcs,  517.     Ct^m/yan 
oog,  12  Abb.  iC  C  (N.  V.)  Berry  tt,  Griinihp  I   Har.  &  ti.  (Md  1440^ 
*oittir.  Dunlop,  34  N.  J.  Eq.  //^M  not  to  apply  where  pUintiff  became 
h  t',  Pendleton,  3  Johns,  Ch.  non-resident  pending  an  appcai  by  defend- 
Long  £\  Tardv,  t  Johns.  Ch,  ant,    the    jndement    standing    unrever^d- 
'        ^  tu  Boltiin,  I  Ufown  Cb.  Flint  v.  Van  Deusen»  24  YWn  (N.  Y),  440. 
7-.  Mcisotucchv*  ^  Vcs.  6*  Green  v.  Charnock,  1  Vcs,  St.  396. 
Vhite,  2  MiJtEoy(Ir.|.36K  7*  £;p/i^r/<f  Jenniaon,  31  Ala.  392;  Wood 
ikfcndant  had  answered,  v.  Goss,  24  Ilh  626;  Jones  v,  Knauss,  33 
i,  S4lowa»446;  Trustee*  N.  J*  Eq*  iSS,     An  order  for  security  re^ 
\z  l\l  154.    And  again  after  fused  where  the  nominal  party  wa$  nou- 
\VaII&^  f*  Collins.  5  Aik,  resident^  the  pafty  in  interest  being  resident. 
ff       -;^g,  LeMfisi't  Lewii*t  »S  Ala.  31S' 

!^  is  in  some  State*  8.   Bolton  rv  Gardner,  3  Paige  (N*  Y.), 

,,    _^  „     r;  tQ  c^mraeucing  an  273;  Canipl>ell  v.  Chicago, eic,  R.*  23  Wii* 

»v resident,  and  the  miction  may  49*^* 
3^3 


Tutati^a  «(  Covti, 


COSTS. 


What  iBxrvei 


12.  Tazft^on  of  Coiti,  —  {a)  What  aiiowat^Thit  ^t^v^iVm^  part) 
is  generally  entitled  to  be  reimbursed  his  necessarv^  expenses  in  tht- 
course  of  the  suit,  either  paid  or  for  which  a  Uabflity  is  inciirred,' 


NoTi'reiiidepts  have  been  demed  the 
right  to  sue  aa  pai^penS'  Anon,  lo  Abb. 
N.  Car.  (N.  Y  J  So;  Christian  v.  Googc,  to 
Abb-  N.  Car.  (N.  Y.)  82.  Cmnpitre  Porter 
ZK  Jones,  6S  N*  Car*  32a  An  infant  cannot 
sue  tir  prosecute  an  appeal  hf  hi$  nejct 
friend  or  gtiaidian  in  fornta  piiuptrrh^ 
Hrouks  V.  Workman,  ro  Hei^k.  (Tenn.) 
4 JO;  Cargle  i^.  Railroad^  7  Lea  (Tenn^t, 
717;  Sharer  tf.  Gill,  6  Lea  (Teon*),  495^ 
Mcisgruve  v.  Lusik,  5  Baxc.  (Tenn  )  6S4; 
C&mpart  Fulton  t\  Roievelt,  I  Paige 
(N.  Y  K  t^S,  Any  one  may  sue  as  a  pau- 
per 1  n  ad  m  i  ral  t  y,    W  heat  I  ey  i'.  14  oichkiss. 


I  Sprague  (U^S,),  afj. 
1.  Coa 


Cox  V.  Charleston  lns«  Co.,  3  Rich, 
I*  (S,  Car*)  331;  s»  c*,  4J  Am.  Dec.  771 ; 
Hay  lies  v.  Masher*  15  Hnw»  Vt.  (N*  V.) 
^16;  Clarke*-,  Li iiiiser.  %  Bailey  (S,  Car.), 
187;  Hopkin^eif,  Gt>df*ehire,  z  Yerg.  (Tcnn  ) 
141 ;  Chillasr'.  Brooks.  5  Hart.  (Dcl4  60* 

A  girneral  fud^itiriit  fi>t  costs  carneSi 
those  atcrymg  after  |udgmetit  necessarily 
iticy  rred  and  llxed  by  law.  Dufour  xk  K.ious, 
9t  Ind.  409;  Crippin  v.  Brown,  11  Paige 
(N.  Y  J,  62a;  Peyton  v.  Brooke,  3  Cranch 
(U.  S4,  Qi- 

"Disburseraenta"  are  a  part,  of  the 
** costs,"  and  therefore  arc  not  allowed 
when  the  latter  are  not  Peet  %k  Worih,  t 
Bo&w.  (N.  V.J  653;  lianel  v,  Baarc»  Q 
B08W.  (N.  Y.)  6^;. 

Atloro»yi*  r»ef.  — Under  early  statutes, 
e^tfi  cafi^btcd  mainly  isf  attorneys*  fees, 
and  a  party  conducting  \v%  own  case  was 
not  cntUltd  to  them.  btcwarC  il  New 
York.  C.  P.  10  Wend  f^r.  Y.)  597;  People 
i\  Stcuhen  C,  P.*  J  2  Wend,  (M.  Y.)  200. 
Attorney**  fee*  were  allowed  in  Lock  port 
V.  Fitta,  39  ilun  (M.  V4*  2Zii  Htrau^s  v. 
Meycr^  22  Fed.  Rep.  (C  C,  Mo. J  467; 
Sraith  «^,  Fisher,  3  Utah,  25*  P^lmeier  t\ 
Carey,  6j  Wis.  426-  And  see  Williams  P. 
MacDou^atl,  39  Cal.  So.  Bat  in  01  her 
States  they  have  been  denied,  Strawn  v* 
Strawn,  45  til.  4ri;  Cooper  t\  McMell,  9 
Hi.  App,  97  J  Withe rspoon  t^  Musselmani 

14  Bush  (Ky-K  2t4 ;  Marshall  Fi^h  Co.  i/. 
Hadley  F^Ms  Co.,  5  Cu^h,  (Ma^s.)  6o3; 
BulluLk  z/^.  Tavlor,  39  Mich.  1 37;  Swarti-el 
V.  Rogers,  3  K.in.  3S0;  Dow  v.  Updike,  1 1 
Neb,  95;  Hardy  f.  Miller^  11  Nt-b.  395; 
Otoe  County  f.  Brown,  16  Neb,  394 1  Dun- 
ham f^.  bhrrman.  to  How,  Pr,  (N,  Y.)  572; 
s,  C^  II  AUb.  rr/(N.  Y,)  152;  Stale  7.\ 
Ta\  Inr,  10  t  >hH  37 1 

Fms  of  (ffloen  ftjid  Juron  are  proper 
costs,  Swartiel  v.  Rogers,  3  Kan.  3H0; 
Case  V.  Price,  17  How*  Pr.  (N,  W)  34S; 
a.  c^  g  Abb,  Pr.  1 1  r ;  Burnett  r.  Wcstfall, 

15  How,  Pr.  (N,  Y.)43g;  Shed  r.  Railroad, 


67  Mo.  6S7;  Penn.  R.  Co,  v.  KeiS^er.  12 
Pa.  St   356. 

Jn  /iimmt  a  sheriff  is  entilted  to  room- 
rent  in  which  is  stored  atlache<l  gofwls 
Walker  v,  Welch*  14  til,  277.  And  wfihont 
statutory  provision  he  may  recover  for  the 
care  o(  attached  goods.  *-^'*y  Bank  tf 
Tucker,  7  Colo,  a 20;  /ones  i*.  Thtmias,  1 4 
Ind,  474.  Hut  see  Bank  t'.  Ottawa  Ctrcui*, 
Judge,  54  Mich.  305.  Ei/^gtt*  ex^penses  Cof 
iucl»  lights,  and  room-rent,  arepru(*crcii*ts. 
Bailey  f.  Hanford,  10  Wend.  (N.  Y.i  6iJi 
Shultz  V.  Whitney,  I7  llow.  Pr.  \H.  Y./ 
471.  And  the  charges  of  a  party,  not  ati 
officer  performing  his  work*  are  sometifne^ 
tajced  as  costs.  Worcester  Bank  c,  Cheney. 
94  III.  430.  Cfrm/itre  Chici  -  ^^^  R.  I*. 
Dunning,  iS  11 L  494.     See  :;  t>. 

Crabtrcc,   33    ItL    27JJ    i><  J^sy 

t',  Madison  C*«u[iev.  10  Neb.  p+. 

Tji«  Ft«s  and  tCBe^go  of  Witneuft*  prop 
erly  subpa^nae d  and  examined  are  taxablf 
as  coiiis.  Draper  v.  BtiJtton,  90  N,  C,  tS^i 
Crippcii  t'.  Brown,  il  Paige  (N.  \'.),C^i 
Penn.  R.  Co,  v.  Keiffcr,  zz  Pa.  St>  356; 
Lagros*ie  v.  Curran,  ro  PhiL  (Pa-)  140; 
Hagnallr*  Underwood^  it  Price,  gto;  Mil- 
ler T',  Thompson,  4  Nf  an.  &  G-  260,  Wheti 
the  witness  is  called  a  distance  from  hanie, 
he  is  entitled  toaday*s  attendance  rfee  fo« 
iitaying  over  Sunday.  Mu^coit  ^'.  Rungc, 
27  How.  Pr.  (N.  V.)Ss;  Schott^,  Ben^n» 
I  Blaichf,  (U.  S-)  564*  The  necessity  for 
subpirnaitig  a  witnesis  white  temporartit 
from  home  inui^l  be  shown  to  recover  cmra 
mtleage.  Mead  t*.  Mallurv,  2J  How.  Pr. 
fM.  YhJ  3^;  Sargent  p.  Warren,  4«  I*^" 
(N.  Y.],  103.  A  witness  must  have  been 
wc^imry  to  entitle  the  one  calling  him  to 
recover  hi^  fees.  Osbarne  ^*  Ctav,  tz 
Minn,  53;  Pikef.  NaAh,  16  How,  Prv(N.  Y-j 
53;  Irwin  t'.  Dcyo,  2  Wend,  {N.  Y.|  285, 

The  fees  of  A  witness  ^'-  —■- -i-  t^ttb- 
pc£naed^  though  not  ejcamlii'  ^blc 

as  costs;  and  the  better  opT^i  i^  tu 

be  I  that  when  a  witne«is  aiieu^ls,  and  is 
examined,  though  not  Kubpj?uacd,  his  lec^ 
arc  taxable.  Ltich  t.  Hodges  3  Scam.  (Ill  I 
15;  Jeffrev  »'■  itur^h,  5S  Mich.  246;  Kan 
dolph  V,  Perry,  2  Porter  (Ala),  3?'^  «*  ^ 
Zj  Am.  Dec.  657;  Farmer  r^,  Moref,  It 
Pick.  (Ma^s.)  241  J  Gunnison  t\  Gunnj&ou, 
41  N,  IL  121;  De  Bcnneviilc  v.  Dc  Ben 
nevitie,  i  Binn,  (Pa.)  46;  LAgrcp?**  t-.  Cur- 
ran,  10  Phila,  fP^*)  t40;  McWiUJaiiis  r, 
Hopkins,  r  Wbart,  (Pa J  275;  Albany  t 
Derby,  30  Vt.  71S;  Anderson  t»,  Moe,  1 
Abb,  (U,S4  299;  Sawyer f^AuJtT^an  Co.,  5 
Hiss,  (U.  S  )  %li%%  Cumminp  r.  Akron««Su  * 
Co.,  6  Blatchf,  ( U,  S .)  ™  j  Clark  s^.  Amert- 
can,  etc.,  Co„  25  Fed,  Rep.  641 S  United 


Cditi. 


COSTS. 


What  iiloirwl 


bom,  tS  Fed*  Rep.  299.  But 
tt€T  p^rt  of  the  proposition^ 
k  E\  Liuiser*  !  Bailey  (S,  Car,), 
II  v.  Parris!i,  5  McLeaa  (C  C4* 
fng  ?^  Tucker,  a  Saw,  (C  C*} 
ff  P.  Barney,  I  Bond  {U-SO, 
Fisher's  Pat  Cas.  245* 
of  witnesses  called  in  good 
I  neUher  subpceoaed  nor  ex< 
e  been  allowetL  Farmer  v. 
rck,  (Mass.)  241;  Wheeler  t^. 
/>w,  Pr.  (N.  Y.)  446;  Vence 
How.  Pr,  fN.  V.)  i6S.  C**^- 
r  V.  Van  2andl,  18  Nev,  23O; 
.Smithy  6S  ln±  Jpl.  A  party 
bis  own  behalf  is  not  entitled 
i=ity  V.  Christy,  6  Paige  (N*  V.), 
',  Thoma^s  1 1  How.  Pr,  {N.  V-J 
u,  Milier,  30  How.  Pr.  [N.Y.) 

Manin,  3  PIttsb.  (Fa.)  166; 
e  Ills  I  in,  i<2  Wis,  45^,  ComfKire 
(aijyberUm,  7  Abb.  Pr.  fN,  yj 
be  auends  seMy  as  a  witne&a, 

m^Y  rccovef  fees,  Barry  f, 
\  Minn,  yS6;  Van  Duesen  tr^ 
tow.  Pr.  ^N  V.}  48 1 ;  Hanna 

Abb,  Pr.  (N.  Y4  1 35  ;  Howc3 

Kng*  L.  &  Kq,  465*  As  ako 
i^  a  witness  by  his  adversary. 
lmi(h»63  Ind-  501 ;  Hewleit  k 
w.  (.V,  VV)  655;  s.  c.,  7  Abb. 

y  has  been  disallowed  fees  as 
lire  cngrt  where  he  practiJies. 
tf.  Hopkins,  I  Whart.  (Pa.) 
re  AbbotI  i^,  Johnson,  41  Wis. 
:  T^aks  7'.  Sehniidl,  25  How. 
340?  Reynolds  v.  Warner,  7 
I,  144;  liittler  ff.  Hobson,  7 
L  e,  5  Bing.  N,  C.  1  iS, 
jcpen^ei  in  alt Ach trig  bis  own 
lirt  taa.ibie  costs*  Rrtsekraas 
9  Wend,  |N.  Y*)  471.  By  a 
at  the  **  costs  of  proving  a 
'     ■:■  execution  is  not  admitted 

ii!4t  the  parrv  refusing  to 
-  :  Mu  only  taxable  costs  are 
otthe  extra  expen«f»e&  of  get- 
es  to  attend.  A  p person  v, 
..  3S  N.  J.  L.  372* 
m*  Feet  may  be  allowed, 
tcr,  t6  Wis,  zg^. 
i  n  GommiiflioD  to  take  testi* 
unallowed,  —  P'incb^'.  Calvert, 
(M.  Y.)  13  i  Cox  V.  Charleston 
<ii:h,  L.  (S,  Car.y  331  ;  s,  c.| 
-71;  Lamb  ».  Ktanc,  1 1  Pick* 
W  i\^  h  i  ng  t  u  IX  Ban  k  v.  Boa  ton , 
''■''.  (Ma^s.)  375, — ^ including 

ea  under  the  commSs-»ion, 

rjian,  19  How*  Pr.  (M*  V*) 

Abb.  Pr.  1 J2.    C^im/far^  Rou- 

Co=,  iz  H*  t.  L*  95,    And  the 

''XV  will  not  be  disallowed 

--4  wa»  in  attendance  on 
,^  r.Ltr  side*    Hunter  i^^.  Inter* 


national  R.  Co.,  2S  Fed.  Rep.  B41.  In 
Ihe  absence  of  a  customary  regulijtion  tbe 
reasonable  worth  of  taking  the  testimony 
will  be  allowed.  The  **  Frisian''  tj  Fed. 
Rep,  4!^  ;  Peters  xk  Rand,  loS  Pa,  St.  255. 

BtenograplierB'  Fe«a  aie  sometimes  al- 
lowed. Wricht  r.  Wilson,  gS  Ind*  lt*i 
Reynolds  i^  Mayor,  14  Abb.  Pr.  (N-  Y. J,  t7<J^ 
note  1  ;  CViltnan  t*.  Oliver,  14  Abb.  Pr* 
(N,  Y.)  174 J  Sebley  t'*  Nichols,  32  How. 
Pr.  (N,  Y.)  [$2;  The  E,  Luckland.  19 
Fed,  Rep*  S47,  C&m/Ktrr  Bridges  v.  Shel* 
don,  tS  Blatchi  (U.  S*)  507.  The  cost  of  a 
copy  of  tntnutcs  of  evidence  on  motion  for 
new  trial  allowed.  Flood  %*,  Moore,  2  Abb. 
N.  C*  (N*  Y*)  9r*  But  the  cost  of  a  tran- 
script of  the  evidence  for  wse  in  another 
trial  disallowed,  Hamilton  i\  Butler,  30 
How,  Pr.  (N.  Y*)  36;  B*  t.,  f9  A  bin  I'r,  446* 
And  alike  transcnpi  nsed  Jrt  settling  a  ojll 
of  exceptions  disallowed,  James  ^^  Em- 
mett,  etc.,  Co,,  55  Mich,  34?-  .A  par^ 
must  pay  his  own  costs  for  reporting  testi* 
monv  for  ht^  own  convenience*  Pfandler, 
etc*,  Co.  f\  Pfandler,  39  Hun  (N,  YJ,  19  r* 
Stcnograpbers*  fees  were  ordered  to  be 
enually  btirne  by  the  parties  in  Arnoux  t. 
Pfie]an,i(  How,  Pr*(N.  V.)SS. 

Plintia^.^- Costs  of  printing  papers  In 
a  case,  and  briefs  on  appeal  are  sometimes 
tajited  against  the  failing  party.  Smith  r. 
Smith,  p  Ala*  642;  11  art  v*  Mar^haUf  4 
Minn.  5*52;  Suiter  v.  N.  &  B,  R,  R„  86  N 
Y*  401 ;  Clayton  v.  Johnston,  82  N.  Car 
4^3;  Northampton  Ins.  Co,  v,  Jitcwart,  40 
N.  J.  L,  103;  Chambers  v.  Fisk,  22  Ten. 
504;  Southmavd  v.  Watertown,  etc.,  Co., 
47  Wis,  517;  Dcnms  th  Eddv,  12  llbtchf. 
(IL  S.)  195,  But  the  costs  of  printin;^  u^e- 
lens  and  prolix  matt  er  have  been  dtsal  lowed* 
Wilson  7',  Railroad,  57  Mich.  1551  Person^ 
ette  V.  Johnson,  40  N.  J,  Kq»  53 i  5  Crip|>en 
7>.  Brown,  it  Paige  (N,  Y),  6^yj  Rogers  f. 
Rofjejfl,  z  Paige  (N.  Y*),  45S;  Spang  «'. 
Rubinsnn,  24  W,  Va,  3^7,  Also  abstract 
of  testimony*  Hussey  t*.  Bradlev,  5  Blatchf* 
(U.  S4  ^10.  Also  testimony  far  convcn- 
jcnce  of  court.  Span  I  ding  tK  Tucker,  1 
Sawy,  (LT*  HJ  50*  Also  brief  for  argument 
below*  Bowditch,  etc*,  Co.  ta  Wjnslow,  3 
Gray  {Mass.),  415;  £.t  purft  Hwj^hes,  114 
U,  S,  548.  Cifmpate  Neff  v,  Pennoyer,  3 
S.IWV*  fll.  S,)  335,  Fees  for  advertising  a 
sheriff*ci  sale  arc  co^ts,  ^Gardner  ?%  Brown, 
22  I  fid.  447  ;  M  urphy  f.  Jones,  7  Mo.  A  pp. 
569,  —  if  the  notice  is  not  defective* 
Abboit  r.  Banfield,4^  N.  H.  152. 

C<>9ti  of  Kooe«a&ry  CopisB  of  deeds  u^ied 
in  evidence  are  taxable.  J  nhabitanLs  xf.  Mill, 
etc.,  Corps  J  Pick,  (Mass.)  540 j  Efa  f* 
Knox,  46  N*  H*  j6j  s*  c*, 8S  Am-  Dec  179; 
G.  &  C*  R*  R*  t',  Evansich,  61  TeK.  3,  AJ*>o 
of  a  copy  of  the  record  for  the  prfnler. 
HotHford  r'.  Murphy,  4S  Mich.  642*  And  of 
e?(ceptions*  Gardner  v,  Gardner,  3  Gray 
(Mass,),  434,    Costs  of  copies  of  indor^- 


mi 


Ttofttim  of  €«itft^ 


rns7^ 


Xw«  or  morft  B«ren4&iiti,  «IC 


:iucb  as  fees  of  ufTicefs,  juroiii,  witnesses,  and  mileage  for  the  latter^ 
iut  not  his  expenses  in  firepan uf^  bis  case* 

{b)   Twif  ifr  more  Dtfendafits^  Suiis^  Issues^  rtc.^ 


metiU  jiiid  of  forefgn  diicumentin  difiallowerl 
in  Abboit  r^  Jtihnsiii\  47  Wis*  239;  Hanel 
■s\  Kaare,  9  l^usw.  (N.  \\\  6S2. 

^r^veUmg  EKpouiei  m^f  sometimes  be 
allowed  in  ecjuitv*  Dennis  t\  Eddy,  12 
Hl^tchf.  (U,  S.)  tgr ;  W£K>&ter  t.  Handv,  rj 
Bltichf.  (Lf,  S  )  1131  Spauldmg  j^  Tucker. 
a  Sawy.  (U*  S.)  50.  Citmjhinr  McDonald 
fv  McUonAJd.  4%  M'tcK  4^. 

8urv«jora'  F«oi  »rc  tajtable  costs  in  par* 
tit  tun  pruLcccSings,  but  arc  rarely  so  in  oiher 
i.ii4e<^.  HiVTic*  V  Moshcr»  15  How.  Pr.  (N. 
y,J  2f6;  Ela  p.  Knoji;46  >L  H*  16;  »,  c, 
SS  Am.  Dec.  179!  Hughes  r.  Frovldcnce 
R,  R,  3  R,  L  493;  CaTdwell  r.  Milkr,4f> 
Fa-  bt*  J33.  But  see  Williams  r',  Closc»  i.| 
1-a.  Ann,  737  ;  Wcsky  r.  Sargent,  jS  Mc 
315;  Andrews  t>.  Scotti^rit  2  Blanfl.  (Mel.) 
629;  Whipple  t'.  Cumberland,  etc,  Co.,  3 

Stury  (U.  SJ,  84. 

Ftes  ol  Expertit  abovt  ordinary  wftnesa 
fees,  for  preparing  pbn^and  nica^uremcnts, 
ciiannmini;^  accounts,  etc.,  are  not  taxable 
costs.  Mark  v.  Buffalo,  87  N,  Y*  184; 
Rath  bone  if.  Ncal,  4  La.  Ann-  563;  b.  ^.j  S'^ 
Am.  Dec.  579, 

MiacellaaeDiu.  —  Costs  have  been  talced 
for  (lie  pr litest  of  a  bill  of  cxcliangc,  Lewia 
.-'.  Bank  of  Kertuckv,  13  Obitj,  ij^;  s*  C, 
40  Am.  Dec.  469^  For  the  expenses  of  a 
**  vievv."  Hum  r ess  Epsom»  15  Fed*  Rep. 
7J2.  For  telegrams  and  pfistape  already 
usciL  Hussey  p.  Hradley»  5  iSlatchf.  (U.  SJ 
210.  And  refused  fi>r  future  po-^t age.  Hus< 
ikcy  S'*  Bradley,  5  Blatdif.  (U.  S  f  aro.  Ab- 
stract of  liiie.  Hoyt  v.  Jones,  Tt  Wis.  3S9. 
Revenue  itamps  on  a  writ,  Ferguson  v. 
^late»  3r  N.  J.  L.  289.  Unnecessary  mffi- 
cUvits,  Sommercanip  f^,  €  allow,  1  Idaho^ 
N,  a7r6. 

Patent  C«i«i.  —  Cost3  are  taied  for  eac^ 
penses  of  models  from  the  Patent  Otiice 
necessa ry i n  c  v idencc*—  Hath ii wa v  i ',  K oach, 
I  Wo«id,  &  ^f.  (U.  S.)  6j  ;  Husney  r.  Urad* 
ley,  5  Blatchf.  (U.  S.)  210,— and  for  ccrti' 
ficd  copies  of  papers  forming  part  of  record 
f»f  proof  for  final  heanng,  Woosterr>  Ifandv, 
33BUtchf,  (U.  S4  112,  Costs  have  been 
denied  for  expenses  of  exhibits  not  from 
the  Patecit  Office,  photo  lit bographicskctcb- 
rs  not  from  Patent  Office,  of  messenger 
bringing  models  from  Patent  Office,  travel- 
ling expenses  of  solicitors,  etc.  Corncby 
7\  Marckwald,  23  Blatchf.  (U.  S.)  2^8; 
Hussef  f.  Bradlev,  5  Blatchf.  (LT.  ^.f  aioi 
Wooster  t'.  Handy,  2j  Blatchf.  ( U.  S.J  112; 
Woodruff  ?^  Barney,  i  Bond.  (U.  S.)  528. 

Feder»lComrtj*-^Jn  the  absence  of  est* 
press  statutes,  the  federal  courts  follow  the 
Slate  laws  in  taxing  cosls.  Kthndge  v. 
Jackion,  1  Sawy.  (U.  SO  598;  Hatbaway 


-f.  Roach,  2  Wood.  Sc  M.  (IL  S.)  $31  WoJf 
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costa  arc  now  taxed  under  act  ot  L"oiigrie5&* 
Ethrldge  r.  Jackson j  2  !>awy,  {V .  i>  )  y^i 
Garretson  -'*  Clark,  17  Blatchf,  ^0.  S  )  556; 
Troy  Factory  v.  Comings  7  Blatchf.  ( U.  ii») 
16;  Trustees  r.  Greenougb,  105  U.  S.  5*7. 

L  Haynes  t^  Moshcr,  ic  How*  IV.  {N. 
V.)  Zi6'f  Elar.  Knox,  46  N.  H.  16;  a.  c^ 
SH  Am.  Dcr,  J7gu 

2,  Befeudants,—  When  two  or  more  de- 
fendants inequity  ftle  separate  answer*  in 
good  faith,  and  not  to  increase  cosu,  rmd 
are  successful  they  are  cntiilcd  to  ihdr 
separate  costs.    Garwood  P.  Hariler,  %9  N. 
f .  Eq*  78  J  Williams  zu  Cassadv*  kq  Mom. 
K   tN.  Y.)  i^p;  Delaware,  cr  "^'      - 
Burkard,  40  Hun  (N*  V),  6-5;  j 
yer,  17   Abb.  N.  C.  (N.  V.|  3.  ^ 
T\  Jones,  23   1^1  yn  (N.  V.),  455*    But  mee 
Crip  pen  r.  Brown,  1 1  Paige  fM.  Y  i,  62H. 
And  also  in  actions  of  tort.     O'*" 
Bryant,  126  Maets,  232,     And  w 
one  defendant  is  successful,  he  < 
to  recover  his  separate  co^ls,  as 
quot  part  of  the   joint  costs, 
Park^  75  Me.  156. 

Isiufii.  —  Where  there  are  distinrt  ciir»«#»^ 
of  action  in  the  same  suit, and  ear! 
on  on 01  or  cross  actions,  and  eai 

his  own,  costs  have  been  denied.    .  .-.,^,4 

7'*  Course V,  31  Kan.  40S  ;  Ad^inis  r.   Itow* 
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ard,  19  Fedf.    Rep.  317.     Each 
been  awarded  co^ts  on  the  hsat^ 
was  suecessf  uL    Acker*'.  MtCi; 
Ind.  447 ;  Sidner  f,  ^^ 
And  in  r^pianH  each  p.i 
costs  for  the  pan  of  li,^  ^  .,  ^  ,..    . —  .. 
5|ject  to  which  he  was  succesfttol.    Jfirdan 
f*  Cummingsi,  43  N  H,  13 1 ;  Clark  «•,  Keith* 
9  Ohio,  72 ;  Ackerman  r.  De  Ludc,  31&  Huq 
f  M,  v.),  44*     But  where  two  or  inofB  bities 
set  forth  the  same  cause  of  action,  see  Itaf* 
low  1".  Barlow*   35  Hun  (N.  Y.J,  50;  E<*- 
grem  v.  MyerSp  54  Vt.  6:;8. 

Trlali  aud  Aetioiu.  —  Full  witness  fees 
and  mi]e*ige  are  taxable    in    evrfv  r^tnt, 
thoug  h  the  wi  X  ness  is  In  atte  >  < 
eral  at  the  same  terrn,     B^' 
ry  Ga,  211;  WiBink  v.  RecKi..  mi   %>  .nu. 
(N.  Y.)  Ml  Vence  i^.  Sp*it,  iS  How.  pr. 
(N.  Y)  i63?  Hkks  T'.  Brennan.    iq   AT/b 
Pr,  (N.  Y.J  304  i  McHngh  1^.  Ch 
R.,  4r   Wis,  79;    Flores  e%  Thoi. 
377.     But  see  Bliss  V*  Brainard^  4:^   N^   H. 
-55*  Woodier  T'*  Handy,  23  BlatchL  (U.S*> 
112.     A  trial  and  docket  fee  arr  ►---"i^ 
for  each  trial,  — Lafond  v.  Jetzl 
Abb.  N.  C,  (N  Y,l  87  ;  Americat 
V.  Sheldon,  28  Fed.  Rep.  217,  —  but  not  ibr 
costs  of  a  document  used  on  several  trials 
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COSTS ^  CO-TEiVANCY-'  COTTAGF. 


Befinitido. 


\l  fmm  TaxalwiL  —  h\\  appeal  from  the  taxation  of 
be  promptly  taken**  and  in  equity  is  strongly  disfa- 
I  times.*  Costs  can  be  corrected  only  by  direct  a]>peai 
rder  or  judgment  granting  theni,^  and  not  by  collateral 
n  appeal  from  an  order  refusing  a  new  trial,* 
eat  and  Colleotion  of  CoBts.  —  In  the  absence  of  a  statute 
action  of  costs,  an  action  on  the  jud^bcment  is  maintaitt- 
they  are  commonly  collected  by  issuiJig  an  execution 
ment:*  Mandamns  will  lie  to  compel  the  clerk  to  issue 
nJ  Costs  iire  sometimes  collected  by  means  of  a  per- 
tjment®  Where  there  is  a  second  action  or  trial  for 
Luse,  it  may  be  stayed  till  the  costs  of  the  first  action 
A  jndgment  for  costs  may  also  be  avaUed  of  as  a  set-off 
action.  *^ 

BICY,  —  See  Tenants  in  Common. 

.  - — A  little  house  without  land  to  it.** 


r  paid.  Jcrmain  7^  Lake 
l^  51  Hun  IM.  v.),  JSS; 
,  Co*  tv  Ssbeldimp  z%  Fed, 
1I50  CoLtKCTiaN  OF  Costs* 
V,  K^ndt  ^  Mc*  244  \  %.  c.| 

s  m  Equfty,  j»/^d,  thb 

tc^  Co,  xu  Bonanza,  ^tc,* 
6;  La^k^  r.  Davis,  33  Cal, 
Nartofi,  4t  Cal,  ^jtj;  R^sa 
Hmi  (N.  ¥-1,384;  Jiim  r, 
■  '  ^  26.  A  jytigment  for 
Tio  dii^pusiuuci  of  the 
■  sj,  is  not  a  **  i\\y.\\  *' 
^hitb  an  appt.^1  lies,  Scott 
jc.  322  J  s»  c,  55  Am,  Dec, 
,  Siiuman,  5  Ttst,  441, 
T.  Sniithj  2S  C  at.  to*;  i,  c, 
07  ;  Crosby  v.  Stcjjhari,  q7 
&ift  are  conimiatiiy  i.ixt'd  fcy 
iic  ojurt  bckiw  may  r.metid 
elude  pfopei  items.  Lcwi» 
2j0i  s,  C-,  59  Am-  Dec.  49. 
:  I4IX  ihc  co^ts  wUbin  tlie 
m  |<>  e  1 1 1  er  J  (id  Eimen  t*  S  i  b' 
3  Denio  (N.  V.J,  72  |  s*  c^ 

rallahan,  tor>%  (N.  Y.J, 
GiUc&pIc,  II  E*cli, 
4JNJ.L.3S1. 

,  Si  M*i.  297  I  State  V. 

■^.     Arid  Sij  in  crimi* 
4tjnd-,  7  Oregon,  So. 
.  2  El,  &  BL  279. 

.  39  N,  J.  L.  618 ; 
,L^er,  7  A  lib,  N.  C, 
J  t4  O'jvcf,  7  Weiid. 
^  f.  Rich,  20  Johns. 
Johnson,  S  Q*  B.  335, 
<  ;owen»  9  PhiU.  (Pa.) 


0,  Sutc  z*.  Howe,  64  fnd*  i9;  Somers  v. 
Sloan,  3  llarhson  (N.  T  J,46;  »,  c,  35  AnL 
Dec-  5^6;  Pdtier  %k  Kt'ccivers,  2  Creeix 
(N*  r.)t  39'  I  Jackson  ?/.  Eddv,  2  Cow, 
{N.  \M  S9aij  S^mis  ^^  McCl^lan,  6  Cow- 
iN.  Y.)  5S2J  MilJer  ^'.  Grice,  2  Rich.  L, 
{S,  Car.)  J7 ;  **c,44  Am,  Dec*  271 ;  Hoare 
r^  Dickson,  7  C.  U*  164,  Out  sec  Warren 
T^  J  lomested,  33  Me,  36 ;  DanJeU  »r.  Moses, 
12S.  Car.130,  hwAkit  hms  ^'orptis  p  roceed  - 
iiigs  will  tioi  be  ataycd*  I'toplc  t^*  Mcr- 
cci^v  jiliil  (N*  V4,  399;  s*  c  ,  3S  Am.  Dec. 
644,  C)  fi  I /^cf  n)^f  */  :'r ///f J?,  a  j  0  ji  t  ice  €  j  n  not 
J  e  Ola  rid  p»uinent  of  costs  ill  ready  aecroed, 
tinkss  authfjrized  hf  suiutc.  O 'Council 
^.  GaveM,  7  Cdo,  40. 

10.  Porter  1).  LisCQtn,  22  ClU.  430;  &  c, 
S3  Am.  Dec.  76, 

AttthotilioB. -- Beam**  {EngJ;  Brfgbtly 
( Pi.) ;  Gray  (Eiig.) ;  1 1 ul lock  (l^ng  } ;  Munsel 
(Eng.) ;  MarfehalMEng  } ;  Pairsona  (N,  Y,  & 
04;  Pocock  (K'^gli  Karcr  (Irish) ;  Stoti 
tKng.l ;  Nac.  Abr.  title  "Costa ;  '*  2  Tidd'a 
Pf.  945-993  ;  Perry  on  Trusts,  chii|X  *xx, ; 
2  Bishop's  Mar.  &  Div.  chap*  xxv. ;  3  \Vil- 
liams*^  Ksteciitiifs,  1895-1899;  7*yler  on  In- 
fancy and  Coverture  (2d  ed.)i  211*2(3;  3 
Wait*s  Pr,  453-46 J ;  J  \V;iil*^  Uiw  ^  Pr 
(5th  cd.)  850-S60. 

U,  Hubbard  7\  Hubbard,  15  Ad.  &  EL 
(N.  S.J  244  ;  Yt^yiig  f*  Sotbcron*  2  B«  & 
Ad.  62S,  n.  6. 

Properly^  however,  a  collage  seems  io 
have  always  had  a  small  portion  of  laud 
attached  to  \t  {/unJi  aurtpiam  pifrfittmit* 
/am)t  as  appc;ir*  also  from  ihc  terms  cot 
/iittf/^  cot  jr/A/tjftd  (Spelmau).  And  iio^r, 
accord n>g  to  good  aothoriiv^  by  p^ant  of  a 
cottage,  a  curiilage  or  garacn  wiil  pass  as 
included.  2  lA  Raym.  1015;  6  Mod  tt4; 
4  Vin.  Abr,  5S2;  Shcp.  Touch,  ^by  Prc&* 
ton)  94, 
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COTTON—  COVSCiL 


OL  AC//^  "  COUNSEL. 


There  is  no  repugnance  in  common  speech  between  calUoga 
dwdling-hDUse  a  messuage  in  one  instrument  and  a  cottage  m 
another.* 

COTTOH, —  In  contract.^  indictment*^  insurance  policy,^  under 
duty  taws;^ 

COtrifCIL,  —  See  Municipal  Government, 

COtmCILS.  ^ — See  Municipal  Cokpokations. 

COUNSEL*  —  One  who  gives  ad%"icc,  especially  in  legal  matters; 


By  ttat.  31  EHi.  Cap.  7,  no  man  may 
build  fiuch  cutlage  for  habitation  ui^le^s  lie 
lay  ujitij  it  ftHir  ajcrcii  of  freehold  land,  ex* 
ccpt  in  market  tov^ns,  diies^  or  %i'ithin  a 
mnc  of  the  f^ea;  or  for  the  habitaLion  of 
laborers  in  mitie*^,  shepherds,  fDrcsttrs,  sail- 
ors, etc.  Twenty  ycar*^  possession  of  a. 
cottage  gives  gouti  title  as  against  ihe  lord. 
BylL  nA\  loja,  lo^^ 

The  defenilaMt^  being  owner  of  several 
houses  in  St.  C^itharinc'^,  let  the  rooms  out 
losever;il  families,  and  for  this  wa^i  indicted 
on  the  statute  abuut  Inmates  ;  but  the  ch»e£ 
jusjlice  ruled  it  nut  a  case  within  the  stat- 
nte^  iur  the  house  waa  not  a  coltagefand 
all  the  new  buildings  abont  town  ivimld  be 
\mh\^  to  th«  sami;  pro^^eetitiun^  there  not 
l^eing  four  acres  laid  to  arty  of  theoi  ;  ui\d 
he  h'iiff  further,  tlui  the  provis?o  in  the 
Mtaiuie  for  market  towns  w^nilil  take  this 
CAse  ;  for  in  this  reiipect^a^  far  a^  the  houses 
ure  cohtEguoiis,  tiuipfitj^  is  part  of  I  he 
town,     Rtx  IK  Prutile»  i  Strange,  404, 

1    Young  u.  S  other  on,   2   Bar.  &    Ad. 

8^  There  being  no  precipe  form  of  wofds 
necesf^ary  to  con^ititnte  a  cov^enant,  U  riiust 
de|>eod  upon  the  inTention  of  the  parties  ; 
and  to  ascertain  th^t  intehtionf  the  onirt 
may  look,  ntit  only  to  the  instrnmcni*  but  to 
the  ctrcumstaoces  attending  its  exocution. 

A  leaf^e  of  a  Jot  of  ground  desert  tied  by 
metes  and  bounds,  "togeiher  wiih  the  fire- 
proof brick  €ijihm  wai chouse  buiU  there- 
oot  and  all  and  sinuular  the  other  appurte- 
nanctfS  thereunto  belonging,"  construtd  to 
fje  a  covi:n;int  that  the  warehoitne  was  fire- 
proof, it  apjicaring  that  the  lessees  leased 
tlic  premises  for  the  purpose  of  procuring 
4  6re-proof  warehiHi->e  in  which  to  store 
i-fl/Zi^yf,  etc*  Vati^hri  et  tiL  %'.  Matlocki  23 
Ark.  9,  The  winkle  qoestiuri  was  as  to 
the  meaning  of  the  words,  **  Cotton  in 
bales,*'  in  Taylor  p.  liriggs,  z  Car.  &  Payne, 

A  promise  to  pay  "out  of  the  proceeds 
of  the  fir 3- 1  iff/Um^ihrnt/.'''  White  «^  Citaf- 
fm,  31  Ark,  59* 

S.  The  st.itute  does  not  specifically  by 
name  i^rohibit  the  /mj/ii  y//  icfUt*/i  ;  nor  did 
the  bill  of  mdictmcni  avtr  t!iat  ti>f/tm  was 
A  '* produce  or  commoOity/*  words  »*<d 
hi  the  statute,  and  prnlii^jitird  from  tr^fijc  in 


with  .\ slave,  ////r/f  that  the  court  Is  pre- 
sumed to  know  the  ordinary  meaning  of 
word^,  and  is  10  construe  them  when  ^stsl 
in  pleading  ajccordlng  to  that  sense.  Stste 
V,  BtKiroum,  2]  Miss,  477. 

4.  An   :       I    -^'^'  tn  for    tn!«;n --^    —    a, 

stock  ol  '^sentcd  tJ  ul 

uf  gooi!:^  K.-pt  in  ;i  c< 

ancfthat  there  was  no  **  rofun  or  wooikn 
waste  or  rags  kept  in  or  rt'^^r  ihe  proper!) 
to  be  ini^ured."    The  h>  :  lae 

i ns u r an ce  i*  4s  eirpr essly 
vided  that  no  boddSng  iti  v, ,.  uf 

woollen  waste  or  otly  ra^;*  wl  to 

remain  at  night  should  be  5 
y/t-A/^that  the  keeping  of  c Jean  ^Iji. 
rags,  if  usually  formmg  part  of  tl  -     : 
of    **a  counify   store,'*  did  tint  avoja  lU 
policy,    Eilrott  p*  In*,  Co.,  13  Gray  (M.iss.|, 

0.  Pat  terns  imported   in    1S70  made  of 
ifV/tfAj  canvas,  cut  Into  strips  of  ttMS  ssse 
and  shape  for  slippers^  mote  or  less  eti»- 
broidered  with  worsted  and  slik,  v/ttr  6n 
tiabic  under  the  last  par : 
^ect,  of  act  of  J  one  10,  1 
which  imposes  n  duty  4,..    .,,,.,- 
tiitnt  tjd  Vri/oirm  on  "  ntanuf jiilurc 
/<'«  not  other wj-^c  provided  fvr/*    K 
v^  Murphy,  ^  U-  S.  155* 

In    iSjz    A,    imported   certain   godd» 
manufactured  of  cattle-hair  m  •'  -^e 

latiiT   not  btfng  Ihe  compv  if 

chkf    value      //tA/*    that   uik-  .     . 
paragraph,  6th  sect.,  act  of  June    ; 
{1%  Stat,   209)t  which  impc^ses  a 
thirty -five  per  cent  aJ  i^tilffrcm  on  ' 
factures  of  lofhm  not  otherwiie  i'^ 
for/^  —  Arthur  t\  Herman^  96  U.  is.  M**  — 
the  distmcitoft  between  *' cotton  br^uds"* 
and    "other    manyfactufcs   of  i-  ti  .n    not 
otherwise  provi<lLtI  for,"  and 
has  bc.cn  eatabtbhcd   and  i-. 
Con^^ros  by  acta  of  i£6i  and   j3u^  ctt 
Arihin  r-\  Zimmennan,  96  U.S^  t*^. 

Certain  kinds  of  shir-  ^     — oscd  of 

linen  and  ^(t/A^^f.  the  lat^  c  mate- 

rial of  chief  Vahie  and  i.  umirn^ 

ing»  Ai?/t/,  that  they  were,  wit, 
ing  of  the  tarl^  act*;.,  m:inut 
M7,  etc.     Fisk  t\  Aftlki! 
*'  t  otton  hiccs,  cotton  in- 
man  r,  Maxwell,  3  I'latCni    ., ;_  .  cy.f  j.., . 
:mi 
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oiially  engaged  in  the  trial  or  management  of  a  cause 
so,  collectively,  the  le^al  adv^ocates  united  in  the  man- 
a  case.  As  distinguished  from  aUonny,  the  latter  is 
r  thti  management  of  the  mechanical  parts  of  a  case, 
jr/ attends  to  the  actual  advocating  of  the  cause.  In 
the  two  functions  are  usually,  if  not  always,  united.' 
A  count  is  sometimes  considered  as  synonymous  with 
n,  and  this  was  its  origina!  signification  in  the  law- 
t  it  is  now  most  generally  considered  as  a  part  of  a 
wherein  the  plaintiff  set  forth  a  distinct  cauije  (>f 
was  originally  confined  to  the  declaration  in  a  reai 

d  law  the  word  "count**  is  used  when^  in  one  finding 
d  jury,  the  essential  parts  of  two  or  more  separate 
for  crimes  appan-nf/y' d\^l\uzt^  are  combined;  the 
or  each  being  termed  a  **  count/'  and  the  whole  an 
/'  And  an  indictment  in  several  counts,  therefore. 
ii\  of  several  bills  against  the  same  defendant  for 
ch  on  their  face  appear  distinct,  under  one  caption, 
id  indorseti  collectively  as  true  by  the  grand  jury.* 
%  upon  '*  a  statute  consists  in  making  express  reference 
the  words  '* against  the  form  of  the  statute,"  or  **bv 
statute/'  in  such  case  made  and  provided.^ 
-CLAIlf.  ^ — ^A  counter-claim  is  substantially  a  cross« 
e  detendant  against  the  plaintiff,  growing  out  ofj  or 
4th,  the  subject-matter  of  the  action,*     A  counter* 


T  procure."  —  A  pcmort 
ed  under  the  24  &  25  Vict 
*•  counscll  mg»  procuritig, 
"  another  lo  commit  a  fcT- 
\  le\ov\y  be  actually  com- 
er pe  raon *  Qiitr^r^  whc tli c r 
tt  and  incife  "  in  ati  tiidlct- 
JeiU  to  *"  counsel,  procure, 
Reg*  tf.  GrcgoTv,  L,  R,  I, 
e,  L .  C*  45^.  0(ie  who  has 
vcrtt  an  Illegal  act  being 
ca  lo  stand  by  and  see  it 
tercising  bis  authority^  1% 
ltd  of  "atdinCt  abetting, 
pmcurir^g  *^  tSe  offence. 
ne,  15C  B,  N.  S.  5. 
.  TilkitaoTv,  5  Johns.  ( N.  Y4 

^^    rtl,  cd,  JO. 

^.\V,  Rep.  464  {Tex.), 
Proc.  fS  42h  4^5* 
&  O.  R.  R.  Co..  6  W.  Va. 
m\d  Plead,  ch.  3,  n*  3; 
iin^  a  statyte  is  merely 
which  bring  a  case  within 
^mention  or  taking  notice 
elf  i  ^'  and  **  tfiiiinx  a  stat- 
ir  stating  its  f(mU///.f.  A 
refofc  be  f^iem/fti  w'lihotit 


rfcfftftf  or  tstintittg  u/*oti  it,  and  may  be 
(ouniiJ  Hp^fi  without  being  reaUd** 

6.  Slone  p*  Slone,  3  Meic,  (Ky,)  34a 

"  A  CQunter<laim  b  a  cau^c  of  actioo 
in  favor  of  the  tie  fen  dan  ^  upon  which  he 
might  have  sued  the  plaintiff,  and  oUtained 
affirmative  relief  in  a  separate  action." 
Belkau  r*.  Thompson,  33  Cat  497. 

•*  The  term  touHttr-timmt  of  itsielff  imports 
a  claim  opposed  to,  or  which  quaii^esorat 
least  in  some  degree  aJTccts  the  ptaintiflT* 
cause  of  action.  Dietrich  ^*  Koch,  3^ 
Wis.  6:^6. 

**  A  counter*claira  is  where  the  demand 
is  against  the  plainti0^  and  for  which  a 
judgnient  mT^ht  be  recovered  against  him/' 
Tyler  v.  Willis,  33  Barb.  (N.  Y  J  -^y;^. 

"The  term  *  counter-claim '  bciug  new  to 
the  lawi  as  well  as  the  dtctionary,  ]ud^c» 
have  sometimes  exercUed  themselves  with 
the  duty  of  framing  a  deftniiiom  The  term 
itself  has  always  seemed  to  me  simple  and 
significant,  and  its  meaning  obvious*  I 
understand  that  when  the  defendant  has 
against  the  ploiinliff  a  cautsie  of  action  upoit 
which  he  might  have  maintaiiied  a  smt^ 
such  cau^e  of  actioti  is  JLtottn/tt-riaim.  The 
panics  then  have  tttf^^-t/tmoHds,  When 
such  a  crgss-demand  is  interposed  by  Ihe 
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claini,  to  be  available  to  a  party,  mii&t  afford  to  him  protcctioo 
in  some  way  against  the  plaintif^*^  demand  for  judgtnent,  cither  in 

whole  or  in  part.  It  must,  ihercfurc,  consist  in  a  set*off  or  claim 
by  way  of  recoupment,  ur  be  in  some  way  connected  with  the 
isubject  of  the  action  stated  in  the  complaint*     As  distinguished 


defend  All  u  there  arc,  In  c^cct«  two  cau^e» 
of  at:uori  bciurc  ihe  couri  fur  ihaI  U\  the 
!»Anie  £mt«  Bcith  |i;nti>a  «irc,  in  SQim:!  ^^cime, 
pliii»iiif^  aTid  boih  de(ejid*iiu».  The  an- 
MvcT,  coritairiirig  the  cmss-dcmafid,  called 
a  cuLintcr'claini.U,  in  pJeadlng,  treated  like 
A  compUiot  b^  the  deiendant  against  the 
jilaiiititif,  aiid  the  reply  to  a.uch  an  answer 
i£  like  the  anjiwer  t'>  a  complaint.  Each 
pany  clsumii  afHrmative  reli«f  against  the 
cither,  >  t, ,  Frum  this  analyi>i&  of  a  t&UHffy- 
i/iitm^  h  fill  lows  that  il  my^t  exKc  against 
the  plaintitf  as  weU  as  in  (avur  of  the  de- 
fendant. Atiy  other  c:au£»e  df  action  Hould 
not  be  a  tri/u-demirrti/^  Hetice  the  codcj 
in  defitiirtg  a  C0»tii^'*-{ifimy  ctiTiimcTvces  by 
declaring  that  it  must  be  a  clatin  *cxktitig 
in  favor  of  a  defend, int  and  agiiinst  a  pl^m- 
itff,'"  Uavid^un  e*.  Rcinington,  13  How, 
Pn  (N.  Y.J  311,312. 

"A  CTiufiter-ciaini  is  that  which  might 
have  arisen  out  of,  or  could  have  had  liome 
connection  with,  the  original  transactian,  in 
view  of  the  pariieSt  ancTwhich,  at  the  time 
the  C(  in  tract  was  made,  In  the  intent  I  ^^n  of 
the  parties  mighty  in  some  events  give  one 
party  a  claim  against  the  other  Tor  com^ 
pliancc  or  non-compliance  with  its  pro  vis* 
ions*  We  refer,  in  this  conncctton,  of 
cuursCp  to  actions  ex  tonfriititt  on!y/'  Con- 
ner V.  Win  I  on,  7  Ind,  5  2  J,  j24;*Wbite  v* 
Keaji:in,  jj  Ark.  2Sq, 

**  'J'^e  term  counter-claim,  according  to 
Nash,  h  a  5^>rt  of  a  novel  term  interpolated 
into  our  civil  jurisprudence ;  it  is  not  to  be 
found  ciibcr  in  our  law  or  gene  till  diction- 
aries ;  it  is  a  kind  of  mongrel  or  compound 
WiJtd;  the  term  •  counter  is  defined  to  be 
contrary  to^  contrary  way,  opposition  to, 
etc.;  the  wijrd 'ckim' is  defined  to  be  the 
detnnnd  of  afvy  thing  that  is  in  possession 
of  another,  to  demand,  to  require,  etc*,  but 
in  its  legal  use  it  has  been  uiideT^fitood  in  a 
somewJiat  enlarged  sense,  and  that  is,  the 
nght  todcmana  of  another;  thus,  we  say 
we  have  a  claim  against  another  when  in 
fact  we  only  mean  that  we  have  a  right  to 
make  such  claim  or  demand,  If^  then,  the 
defendants  set  up  a  coyntcr-ciatm,  it  must 
be  such  an  one  as  tbcr  would  have  had  a 
right  to  sue  upon  *'  Great  Wc*t»  Ina»  Co. 
f ',  rierce,  I  Wyoming,  49,  50. 

"  A  counter- claim  is  held  to  tie  an  affirnv 
ation  of  a  can^e  of  action  against  the  plain- 
tijf,  in  the  nature  of  a  crosa^action,  and  upon 
which  the  defendant  may  have  an  afBrmn- 
11  ve  judRmcnt  agninst  the  plaintiff/*  CUrk- 
son  r,  Mansion,  fjo  f  b>w.  Pr*  {H.  Y.J  48,  49, 


**  It  may  t>e,  and  no  doubt  ii,  manjf  t!ine» 
difibculi  to  dct emUne  whether  the  imtlcr 
set  up  in  an  answer  is  a  counter-cliim  or 
not.  ♦ .  .  The  compound  *C"  -  '       '  ia 

Uaed  in  the  code,  tnust  be  rv  ui 

my  judgment  cunstructt,  to  i 
aition  claim,  or  demand  of  ^ 
a  demand  of  scunt-lhing  ^\u-  l.>_- 

longs  to  the  defendant  in  op;ju>JtitJn  to  the 
right  of  the  ptaintiff.  It  ha>»  been  found 
very  ditfitult  to  app)y  the  term  *cotintcr' 
cbitn'  to  tbe  various^  actions  which  ar« 
daily  arising  in  our  coutti;  and  I  ver^t 
much  doubt  whether  a  more  jirrplcimg, 
undefinable,  impracticable  cnnilvn:tt!rw  i>f 
words  could  hiive  bevn  joii*  1  in 

the  English  langijagc  thati  r  i 

in  this  partictilar  by  the  sn^^  ^^, 

who   claim    (o   ainnd   as    si  'r 

present  code.**     Silliman  t*    1  w. 

Fr.  (N,  V.^  123. 

I*  Mattoon  r.  Baker,  24  How.  Pr.  (N.  V^ 

**  The  counter-claim  of  the  ctxte  ti  a  nev 
invention,  ltd  precise  force  and  niciaing 
is  to  l)e  ^led  by  judicial  dcckionft.  It  ob^ 
viouiiiy  includcf  recoupment  and  a  ^kM. 
as  between  the  parties  to  the  record,  ind 
aomethlng  more.  It  b  the  set-off  of  tlie 
He  vised  Sfaiutes,  together  witi*  the  set-off 
of  courts  of  equity,  and  yn  »*imething 
more.  It  embraces  aJl  sorts  of  claims 
which  a  defendant  may  have  agatn>t  a 
plaintiff,  iii  the  nature  of  a  crr.s^  attion  or 
demand^  or  for  which  a  ctv-  it^ 

action  would  lie,  wtthfn  the  Mt 

restrictions  cotitained  in  % 
i/itirft  is  the  oppoi^itc  of  f*V/i  ■  i 

tiff  makes  a  claim  in  hh  ^^^m  it 

the  defendant.  The  rietcii^  11,  1  r  :.  -  ht> 
defence,  makes  a  t'trntttit-  i ,  ^  '.»;  a-  j  1  ,.>!  i\,t 
plaintiff/^      Wolf  I',   E;    H I'lJ    How. 

*^  A  counter-claim  is  someilmes  a  pnere 
set-off;  sometime^  tt  is  in  the  luttue  of  1 
cross*action ;  auinei'i>LLS  rt  \^  in  f^pect  of 
a  w h ol ) y  1  ndepe lu  i  uoti.    j  thi nk 

the  true  mode  of  c  ^  ttie  clatm  and 

counter-claim  is,  that  tlicy  arc  wholtv  m* 
dependent  suit ,4  which,  'for  convcmeoov 
of  procedure,  are  combined  in  one  IC* 
tioiL"  Winteffield  r*  Bradmun, 3  Q.  B.  D* 
336. 

To  **  stale  any  new  matter  constituting  a 
counter-claim*'  is  equivalent  to  **pfe4ciil 
an  afErmative  cUtm  gigainst  the  plaititifi  by 
way  of  recoupment  or  set-^S/*  llay  ^ 
iihoTt,  49  Mo*  143. 
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OCrNTERFHITEi^  -  COUNTERFEITiNG.     I^«fliuiisii, 

under  the  English  judicature  acts,  the  lat let  appcans 

I  a  defence  to  the  original  claim  of  the  plaintiff;  a 
ci  being  the  asiicrtion  of  a  separate  ami  iiitiependcnt 
;ch  does  not  answer  or  destroy  the  original  claim  of 
*     (See  Recoupment  ;  Set-qff*) 

FEITEE.  —  In  le^al  parlance,  a  counterfeiter  is  one 
dly  makes  base  coin  in  imitation  of  the  true  metal, 
Ise  currency,  or  any  instrument  of  writing  bearing  a 
similitude  to  that  which  is  lawful  and  genuine,  with 
of  deceiving  and  imposing  upon  mankind** 
?EITnfG 


or.,   -vl|, 

't*rU,  334. 

fi,  334* 
siting  Corns,  334, 
Siting  BiUs,  335, 


5*  Aiders  end  Abettors,  336. 

5*  Fosse&sioti  of  implements,  337. 

7,  Possession  of   Spurious  Coins  aiid 

Bills*  337, 

8,  Uttering p  339. 


HL^^ — Counterfeiting  coin  is  the  making  of  £alse  or 
1  in  the  similitude  of  3  genuine  coin.^ 


Tavlar,  s  Q.  B.  D.  577; 
mcl,  17  Cfh.  D.  1S2. 
It  —"The  diifcFcnce  be* 
r^liim  Atid  a  crosij  com- 
ibc  fomief  the  dekncknt's 
ftagEinst  tbc  pUintL^^and 
nstft  co-defeiidAnrg  or  one 
action^**  NVliitc  v^  Rcaga^d* 

.  MatLb«w$,  t  Stew.  CAIa.) 

^aid  that  the  word  cciiin- 

iiin4*  The 
I,  and  the 
,„.j..„.^  ,.^,^  i^cen  called 
to  pfiiv^  that  thi;  word  hit^ 
eltasa  criminal  mt^aning. 
die  was  to  ctiuntcrfell,  Uh 
teric»i  wlis>  hjd  nc)t  the  life 
ilicfiSir  VVallcf  IMiiiit  bad 
^  jttid  co^lumcof  (he  king, 
f  »«  --.ly  to  him,  *  \Vhi>^tc 
I  lie  peraun  of  *i  kiitg  ? ' 
iry,  a  *counter(ejt  or 
^^id  la  be  *  one  1*  ho  per* 
,  An  imiKJsifjr,  a  forger/ 
mce^  a  cuLinicrfeit  js  a  like- 
incc,  jntcnded  to  deceive, 
for  that  which  is  original 
!,  when  applied  to  per^ii^ 
1  ati  inntK*cnt  seuse." 
r*  L,  71  heel,  §3.^9;  1  Whar- 
'♦  f  749 i  ^-  ^**'*  Miyrigoid, 

^  b^it  also  the  irnpftr- 

ij  Staler  c»£  spuriuus 

t  to  pass  them ;  lite  pa:^^ 

I  soch  coin*,  and  the  pon- 

coaiilerfeit    crirrent  gold, 


Silver*  or  minor  coin,  with  intent  to  uticr 
it,  —  have  been  made  an  offence  by  I  he 
Stat  me**  In  these  cases  a  knov^kdge  of 
the  spurious  character  of  the  com  must 
exist  to  constitute  the  offence.     Rev,  Stat, 


U*  ?J.  §8  S4S7t  545S;  U.  S*  V.  Marigold, 
9  How,  (if*  fc»*|  cfig ;  U,  8.  t^  Qaidiner,  to 
PeL  ( IJ.  SJ  61^  :  tf.  S.  P.  King,  5  Mclvcan 


(U.  i>,)»2oS;  U.  S.  V,  Burns»  5  Mtf.ean 
(U.  SX  2JS  U.  S.  f^.  Morrow,  4  Wash- 
(U-  S4  73> 

The  ottence  of  ciunterfeftmg  indudci 
also  the  mutilattng  oF  cotvi,  the  making;  or 
uttering  ot  coin  in  resemblance  of  moneys 
and  the  making  or  i&^umg  oE  device:s  of 
Rii nor  coin*  In  all  caaes;,  however,  the  fn* 
teni  must  exist  to  dcfraad,  by  pas^lnf;  them 
a^  current  ctiiu,  Kev.  ^cat.  U.  ^.  ^^  5-159^ 
546jp^462, 

bu  il  include**  the  debasement  of  com  by 
outers  ot  the  uuut.  Kcv.  but.  U,  ^.  \ 
S460, 

And  the  counterfeiting  of  postal  money* 
orders,  pt*}4tal  stamps,  ijoitai  cards*  And 
atamprd  tnvdopes.  Rev,  Stat.  U*  S«  %% 
546i.  5464. 

Foreij^n  coins  which  are  by  law  made 
current,  or  ai<^  to  actiul  use  anci  circulation 
in  the  United  St:ittS|  are  ali^Q  included^ 
Rev.  Srat.  U.  S>  §§  5457*  5459;  f*Jg!'t  f^ 
Stale,  7  Ohioi  pL  I,  loo ;  s.  c^  2^  Am*  Dec. 

!lut  counterfeiting  ;i  coin  uot  so  current ^ 
15  n»»t  punishahlc  under  the  siaiuic.  U*  S. 
t^,  Gardner,  lO  Pet.  (U,  K)  6r>t;  Ctim.  r-. 
B  nidp  I  Gray  ( Maa.s.)*  564 ;  R*  v.  Hum- 
phrey, I  Klt>4*t  (Conn  In  53* 

Under  a  :^tatute  prohibiring  the  circular 
tion  of  b;]nk  billi  of  a  k&s  denuminatJon 
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CoimUfftiillig  ( 


%  Jurisdiotioa*  —  [ti)  Fedt^mi  Courts.  —  Congress  has  Uic  constl^ 
lutional  power  to  coin  money  and  rej^ulatc  the  \^]ue  ibenrof,  90 
under  this  power  it  can  protect  the  creature  and  object  of  that 
power.  The  coining  of  spuriouii  coin  is  therefore  an  offence 
directly  against  the  Federal  Government** 

{!))  State  Courts.  — The  jurisdiction  of  the  federal  courts,  over 
I  iff  ences  against  the  law  of  Congress,  providing  for  the  pttnishmetit 
Lif  counterfeiting  the  current  coin  of  the  United  States^  is  not 
exclusive  of  the  jurisdiction  of  the  State  courts  over  offences 
against  State  laws,  making  it  punishable  to  counterfeit  such 
coin,^ 

3*  Counterfeiting  Coins*  —  A  coin  is  a  piece  of  metal  stamped  and 
made  legally  current  as  money.  A  counterfeit  coin  ts  one  in 
imitation  of  the  genuine.  The  resemblance  of  the  spurious  to 
the  genuine  coin  must  be  such  that  it  might  deceive  a  person 
using  ordinary  caution,  and  a  conviction  cannot  be  had  for  uttcr- 


tban  len  dolUr^,  unless  made  payable  at 
unc  o£  the  banks  of  tKe  State,  tne  uttering 
And  publishing  (if  counter  ft  it  btib,  made 
in  imitatiun  ol  ^uch  prohibited  bHK  is 
*ti]l  indictable*  Thompson  t\  Stftte»  9 
CJhio  St.  354 ;  CouL  t  *  Hensley^  2  Va*  Cas* 


'% 


The  offence  of  uttering  and  passing 
counterfeit  com  is  hot  n  fctany,  but  4  ttib- 
denieanar,  aUbough  punishable  by  im^ 
prison ment  in  a  State  prisi/n,  tJ.  S,  7*. 
Coppersmith,  4  Fed*  Rep»  19S  ;  In  rt 
Wihon,  i8,Fed,  Rep.  X^t  '*  Wilsun  v.  State, 
r  Wis.  \%^\  Miller  r.  People*  i  Scam.  (Ill,) 
>\l\  U*  is*  V,  Field,  16  Fed*  Rep*  77^; 
ij.  S.  T'.  Vales,  6  Fed.  Rep.  S61  ;  U*  S.  f. 
Hurgefts,  g  Fed.  Rcj>.  S96.  See  U*  S.  f. 
J'citt,  t  J  Fed.  Rep.  ^8. 

L  U.  S.  f^  Marigold,  9  How.  fU.  %,) 
560  ;  Fox  f,  Ohio,  5  How.  f  U.  S.}  410. 

Under  the  power  granted  to  Coiigresa  to 
*Mcfiiie  and  puni&h  .  ,  ,  offences  against 
the  law  of  nations/*  and  to  **  regulate  corn- 
tficrce  with  foreign  nations,*'  xx  can  conati- 
tutionatly  provide  for  punbhiug  as  a  crtme 
the  counterietiing  (and  allied  ttcts),  within 
the  United  State*«,  of  the  notes  of  foreign 
banks  or  corporations,  althonch  such  ti€»tes 
be  not  the  notes  or  moitey  of  issue  of  the 
foreign  govennnertL  U-  S>  -\  Arjonap  7 
Suur.  Cl.  Repr*  C^S. 

Counterfeitinig  the  securities  of  a  foreign 
nation  is  an  ofifcHce  against  the  *Maw  of 
natiofiR,'*  within  the  meaning  of  section  S 
of  article  t  of  the  Constitution  of  the 
United  Stales.  And  it  is  not  necessary,  in 
order  to  make  a  statute  providing  a  punish- 
ment for  an  o^ence  against  the  law  ^A 
nations  valid,  tbal  tt  should  descril>c  the 
tjfleticc  ns  being  one  against  thai  law, 

S<^on  6  of  the  act  t>f  May  16,  1SS4, 
entitled,  "  An  act  to  prevent  and  piiniah 
counterfeiting  wtthiTi  tlic  United  Statti*,  of 


note^,  bonds,  or  other  securities  ol  forcigu 
governments,*^  i&  valid.  U,  S.  V,  White. 
J 7  Fed.  Rep-  200. 

S,   llarian  t\  People,  1  Doug.  iMIchJ  3or ; 
Martin  v>  State,  iS  TeJt,  App,  224;  F^f  r 
Ohio,  5  How.  (U*  S.)  410;  U.  %.  :■ 
gold,9Tlow  (U*  S,) 560;  flonstunf 
^  Wheat.  (U,  S  f  1  37.'  People  n  VS 
Cah  iSj;  Snoddy  T^  Ilowajd,  S*  ^'' 
€he«st'.  State,  I  Ulackf.  (fncLj  rc>s  :    . 
r.  Wellsv  n   Am.  1*,  Reg.  n.  $.  4HI  Sulc 
i.*,  McPherson^  9  Iowa,  55;  Com.  r^  FttlTet, 
8  Mclr,  (Mass,!  jrj;  s,  Ct  41  Am.D- 
Sifeinore  t-*  SlalCi  1  Head  (Tcnn.), 
Truman^  44  Mo.  iSi ;  State  t'.  ' 
Me.  22 J ;  State  t.  Antonio,  3  i: 
$62 1  State  fv  Pitman,  t  tSrcv.  [ 
s,  c,  2   Am.  Dec*  641 ;  Slate  *% 
liailey  (S.  Car. J, 44;  s,4.,  2t  Am.  I' 
Sutton  i\  Stiiic,  9  Ohio,  133.  c 
terson  «'.  StAie,  3  Mo.  451 ;  R- 
4  Ga.  1 36 J  Exp.  Houghto'i  "^  ' 

In   State  t\   Ilrown,  :;  ;♦ 

^^/if,  however,  that  the  sr  -h 

the  crime  of  connterfeitiiig  1  v 

with  the  courts  of  the  Unit*'  -( 

that  the  offence  of  '  n 

one*s  possession  in  ; 

fcitingof  United  Su.^  1 

in   the  crime  of  cout^tc:  a 

State  legislature  may  ni  ?- 

sion  an  offence  over  which  lii£  Suic  cuUft* 
have  juriis diction. 

An  indictment  for  |>osses3lng  or  utterfog 
a  forged  bank  bill  with  intent  to  dcnaud  U 
not  maintainable  at  comnnon  law,  fiiivce  tQ 
con^ititutc  the  cotnmon-Iaw  cheat  somebodv 
inu^t  have  been  defrauded  ar  chcatea 
State  V.  Brown,  4  R*  L  $2$;  s,  c^  70  Atft. 
Dec  i&^;  see  Com.  i*.  Speer^  2  V^  Cj» 
6^;  U,  S.  t%  Hargrave,  17  lai,  Rc¥.  Rec* 
{N,  Y,J  3y;  State  t\  Grooms,  5  StrobK 
(S,  Car,  J  1 58, 
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ttUt 


couNTER^/iirrxa. 


Oountetffliti&g  BiUj. 


metal  which  arc  not  in  tlic  likeness  or  similitmle  of 


feiting  Bills*  — Falsely  making,  forging,  or  counterfeit' 
e  in  imitation  of^  or  purporting  to  be  in  imitation  of, 
ng  notes  issued  by  any  banking  association,  now  or 
ithorized.  and  acting  under  the  laws  of  the  United 
also  the  counterfeiting  of  United  States  notes,  treasury 
lal  bank  currency,  and  other  obligations  and  securities 
d  States,  is  an  indictabie  offence  under  the  statutes,* 


s^  s6  Fed.  Rep*  441;  U.S. 
ash.  (U,R)  733;  U.S.  r, 

.S.)  560;  U*S.r%Abranis. 
S-)  553 J  U.S.  T^  Brickcr, 
It. 

"  similar  to  3  genuine 
:£e,  color,  mill  i  tig,  and 
-  3 '  icit^  b ul  d j  Ifc r ed  from 
^tght  and  tu5Cf  tption^t  it  was 
nder  the  statute.  U.  S.  v^ 
L  Rev.  Kec.{N.  y.)39. 
i  take  judicial  notice  of  the 

'-  "1  coins  of  the  Uniied 
■:  niiide  current  by^cE 
:  the  existence  of  loeac 
be  proved  under  an  indici- 
erfeititig  them.  U.  S*  v. 
MU.S.l.aji  as.  r^ King, 
.)»  203* 

of  pieces  of  metali  appir- 
jon  in  sba|*Ct  having  on  one 
of  ao  Indian,  and  on  the 
iption  **i  dollar  Cah/*  k 
idcr§  546t  Rev.SfaL  U-  S. 
in  mn%t  be  in  imitatM^n  of 
c  genuine  com.  It  will  be 
the  spurious  piece  purports 
te  U  ni  ted  Stji  t  es»  a  1 1  h  oug  h 

which  it  ia  impressed  arc 
iiitttude  to  the  genuine  as 
i  design.  U*  S,  *-.  liogart, 
14. 

nierfeit  coin  Is  In  such  % 
tnot  pass  m  the  condition 

unless  some  labor  be  be* 
to  make  it  similar  to  the 
tic  statu! oiy  offence  is  not 
L  tK  Burns,  5  McLean  (U. 
'     ,  I  I  last,  r.  C.  i6^. 

^  mide  false  coins  with 
_    :  '.'m,  and  has  Carried 

Sij  far  as  to  produce  coins 

I  uttered  us  genuifjc  cohia, 

d  of  the  offence  described 

5457,  i>otwi[hstanding  he 

such  coins  with  silver  be- 
m  in  circulation*  U.  IAmV. 
.  Rep.  S21, 

r  any  kmd  of  msmipuiation* 
r  any  other  mctaK  into  the 

some  coin  of  the  United 


Sutes,  or  foreign  coin,  made  current  bv 
law,  or  cunent  as  money  in  the  Uiuied 
States,  by  gildingt  elecin^piaiing,  or  any 
other  process^  or  coloring  it  so  that  it  re- 
setiibleii  gold»  is  an  indicuble  offence,  under 
chapter  24,  act  of  Congress,  Jan,  16*  1S77; 
and  a  party  so  doing  cannot  excuse  him^ielf 
by  shoeing  ^hat  was  his  intention,  or  that 
he  did  nut  intend  to  U}>e  the  coins  he  so 
made  f<>r  fraudulent  purposes,  or  that  they 
should  be  so  used  by  others  or  that  he  was 
ignorant  of  the  law,  U.  S.  v.  Russell,  2j 
Fed.  Rep.  390;  U.  S.  ?/.  Peters,  1  Abb.  {\3. 
S.J  494  ;  U.  S.  T'.  Moses,  4  Wash.  (IJ.  S.| 
726*  Compare  U*  S.  z^  King,  %  McLean 
tU.S0»2o8, 

Where  a  coin  which  had  been  regularly 
coined  at  the  mint  wad  afterwards  punched 
and  inutilatedf  and  an  appreciable  amount 
of  silver  removed  from  it,  and  the  hole 
pfugged  up  with  ba:ie  metal,  or  with  any 
substance  other  than  silver,  it  is  an  act  of 
conn t erf ei ting;  btit  it  is  otherwise  where 
the  hole  was  punched  with  a  faharp  ioislru* 
ment«  leaving  all  the  silver  in  the  com, 
though  crowding  it  into  a  diffcfcnt  shape. 
U,  S*  &.  Lissner,  12  Fed.  Rep.  840. 

A  genuine  sovereign  had  been  fraudu- 
lently hted  at  the  edges  to  such  an  e^ttent 
as  to  reduce  the  weight  by  one  t  went  v-f our th 
part,  and  to  remove  the  milling  cntireWt  m 
almost  entirely,  and  a  new  mi  I  brig  had  been 
added  in  order  to  restore  the  ^ppearange 
of  the  coin,  ildd^  that  the  corn  wiis  false 
and  counterfeit,  R,  v,  Hermann,  4  L.  R* 
Q.  B,  D.  2S4. 

A  sheriff  may  seize  counterfeit  coin,  fin- 
ished or  unfinished,  in  the  possession  of  a 
person  arrested  by  him  for  coumerfeilvng, 
without  the  aid  Ot  any  statute,  as  a  mcas* 
ure  of  preventive  justice,  Such  counterfeit 
coin  may  be  dctamcd  as  evidence  t^|^ 
used  upon  the  trial  of  the  person  In  whose 
possession  it  is  found,  though  another  per* 
son  may  claim  to  be  the  owner  thereof,  and 
such  alleged  owner  cannot  maintain  trover 
for  its  recovery  unless  he  can  show  that  it 
was  put  in  its  questionable  shape  without 
his  knowledge  or  consent,  S|ialdiikg  r. 
Prcston,  z\  Vt.  0  J  s.  c,  50  Am*  i>ec*  6ij. 

».  Rev.  Stat.  U,  S,  f  |  5413*  54  M*  54*5- 

An  indictment  chaffing  that  defendant, 
on  a  day  named,  ^*  caused   to  be  printed 
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AidAfi  Had  Abelt&ra. 


COUNT/iNF/l/TLVG 


4Mtn  uid  Aibeitofi. 


6.  Aitoi  and  Abetton.  — All  those  who  ukc  pun  in  the  work  of 
counterfeiting  are  guilty  of  the  offence  as  principals*  So  where 
one  puU  the  finishing-touches  to  spurious  coin,  so  as  to   make 


three  cerUin  imprcsstoni,  each  in  I  be  like-  offence  under  ihe  &uiiitc.    People  m.  All 

ncss  of  a  certain  pait,  to  WTt,  the  face^  t%-  Sam.  41  Cal.  645, 

cept  the  signatures^  of  a  genuine  Ircasurv  Cutting  out  the  words  **  one  dollar  **  frooo 

note  of  the  denamitiatioti  of  two  hundrei  the  body  of  a  bank  note,  artfallv  xnVvni^yins: 

milrris  of  the  empire  of  Brazil,  with  intent  bl^ink  pap^^rin  the  apaee  &o  :. 

to  defraud  said  empire,  and  other  parties  stituting  the  figure  five  for  1 

to  the  grand  jury  unknown/*  charges  an  where  it  appears  in  the  mar^an  oi  the  LJIU 

offence  under  3  suitite  which    prohibits  wkh  intent  to  defraud,  is  indfctabic  wndrr 

makirig  an  imitatiun  of  any  genuine  note,  the  statute.     Haynes  r/.  State,  15  Ol»i»>  St. 

bond,  obtigaiion,  or  other  security,  &r  mty  455  ;  sec  State  v.  Waters^  z  Treiadw.  Const. 

fari  ikertQ/y  of  any  f oreign  go ve  ni  me  n  I,  c  ic^  ( S,  Car*)  66^ 

\i,*^,v,  White^  25  Fed.  Rep.  716.  The  mabng  of  notes  on  hanks  whid^ 

To  utter  and  publiish  a  cnwnicrfe^t  note  never  existed,  or  purported  to  be  siloed  as 

of  a  private  unauthorized  banker,  knowing  president   and   cashier    by    person*    *ho 

it  to  i>e  cuunterfcic,  is  an  indictable  otf eoee,  never  beld  these  o0ice«,  \%  indictabk.    U .  S. 

ButJerf.  Con>.,  13  S.  &  R.  (Pa.)  3j;;  s.  c,  i/.  Turner,  7   Pet  (U.  S)    1 12  ;    i  *     *^     - 

14  Am.  Dec.  679.  Mitchell,  Bald,  (U.  S.)  166;  U -  S 

A  statute  providing  that  "any  one  who  4  Miss.  (U.  S.)  105;  0.  S.  f*  V\  , 

sball  fabcly  make,  forge,  cuunterfeit^  or  Cranch  (U- S.  C<  Ct.),  47  ;  Whit«  s^.  Co«i»^ 

alter  .  •  *  any  note,  bond,  coupon,  or  other  4  Btn.  (Pa.)4sS.    Compart  Com.  ti*  B^f>^ 

security  Issued  under  the  authority  of  this  ton,  2  Mass.  77  ;  IT.  S.  f,  Brewitet,  7  Pet. 

act,  or  heretofore  issued  underacts  to  au-  (U.  S.)  164. 

thorite  theisHiueof  treasury  nutcs  or  bondi/*  Or  issuing  bank  bills  of  a  denov«kii»tkNi 

shall  be  guiliy  of  the  offence,  is  not  rcpug*  which  had  never  been  issued  by  ihc  baiik. 

nant  and  j neon sistciit  in  itself,  and  an  in-  Com.  t\  Smith,  7  Pick-  (MaaaJ  tjjj  State 

dictment  based  on  it  will  be  held  good,  tu  Carr,  5  K,  H.  367  ;  State  xk  Fita^imtn^nK 

The  words  "false*  forged,  and  counterfeit "  jq  MorjzS ;  Trice  v.  State,  ?  Head  tTeinu^ 

in  such  statute,  when  applied  to  a  trea^^ory  591. 

note,  imply  that  it  purports  to  be  such  a  An  indictment  for  forging  tTtascry  iKKe» 

valid  instrument,  but  is  not  genuine  and  need  not,  in  lenns,  give  them  tbat  t%weat^ 

iraJid.    U*  S*  V.  Howell,  it  Wall.  (U.  S.J,  The  coun  will  determine  what  they  ue  by 

4J2,  the  copies  set  out  in  the  indictnieni    U.  S. 

U  is  unlawful  to  make  and  utter  business  t^  Trout,  4  Biss,  (U.  S.)  loj;   U,  S.  su 

cards  in  the  likeness  of  a  government  bond  Williams,  4  tiis^.  (U.  S.I  J02. 

or  national  banknote;  but  the  penalty  pro-  Persons  or  her  t".      *'        fticenof  a  liailk 

vtdcd  by  the  statute  is  only  recnverable  by  are   com|)cl€nt  w                    ►  prove  that  a 

a  qid  itim  act  eon  brought  by  an  informer,  biU  which  purpori:  ,      .^      Wtn  Kstiz-tl  li^ 

and  ccuinot  be  recovered  by  indictment  at  such  bank  js  a  counterfeit}  cv 

I  he  in^iiance  of  the  government*    Rev.  Stat,  persons  have  never  seen  the 

U.S.§§5iS3,37oS;  U,S.?'.l.aeBcki,  agFcd.  bank  wnt^  and  recognise  t 

Rep.  699.  only  from  his  general  acquai: 

It  i*  indictable  under  the  statutes  to  make  bills  of  such  bank,    Sute  j .  1  r,, 

miniature  phonographs  of    Uniied  States  L,  (S,  Car.}  44;  a.  c,  21  Am.  » 

treasury  note*,  af  though  such  photographs  I  less  ^'.  State,  5  Ohio,  5;  Com. 

ma  ynfJt  be  calculated  to  deceive  the  public-  3  Pick.  {Maas.J  47.     J>ee  State  f.  C<jic«  tcy 

Ejip.  llolcomU  a  Dill.  (U.  S.)  392.  Wi;*.  143. 

It  is  nt>t  essential  In  an  indictment  for  Testimony  that  a  bill  i*  Ci-n        '  '     frovK 

con n t erf d ling  to  describe  particuiarly  the  merchanis  wtio  have  been  ;                    it  of 

bill*  of  the  b.mk  to  which  the  forged  bills  re«:eivm|t  ami  pay  tug  away  gci,L..j.               '-*^ 

area^^Jmilatcd,  as  ageneial,anil  UMt  a  par'  the  same  bank,  lA  competent,     - 

Uenlar,  f-imilitude  is  all  ihat  is  required  in  Crcsap,  t  B.  Myiir.  iKy,}  195  j  a.  c  ,  ^ 

proof  J    People  t'.  Siewiirt,4  Mich,  656;  5  Dec.  573. 

Mich.  2^  1,  U  pun  ibe  trial  of  a  prisfmer  on  an  iw^lcr- 

A  pai^cr  containing  all   the  words  and  menc  for  forgery^  in  pa^ng  a  c- 

figures  of  a  genuine  bafik  bill  cannot  be  bank  bill,  the  c^mrt  allowia  a  ^ 

consfdend  a  cifunterfcii  if  it  hiis  no  other  *tate,  in  answer  to  a  qn"^*'""  ■ '^ 

resemblance  to  a  genuine  bill.      State  1^.  ciiting  attofucy*  the  nr 

McKensfJf,  43  Ml*.  393.  were  ci>m|*ctent  judge-                                    ^ 

In  f  California,  the  possession  of  trlank  of  iittnk  bills-    //rfd,  m^tsrou    +\icCa*Uicy 

imd  unfinished  bank  bills  is  an  indictable  r.  Sute^  3  Ind.  35J, 

:J3« 


LpUmonti.      COONTB/^F£n7NG,    FoueiBion  «f  SpuHomi  CoU 

:irculation,  as  by  brightening  therHi  he  is  guilty  of  the 

m  of  Implements.  —  In  many  States»  the  possession  of 

and  appliances  adapted  and  designed  for  coining  or 
iterfeit  coin,  with  intent  to  use  the  same,  or  cause 
z  same  to  be  used  in  coining  or  making  such  coin»  is 
ble  by  statute.'^ 

m  of  Bpurioufi  Coin  or  BHU*  —  The  possession  of  coun- 
or  bank  bills,  with  knowledge  of  their  spurious  char- 
,th  intent  to  pass  them,  is  a  punishable  offence  under 


Com,p2Vj|.  Cas,  356.  Sec  v.  Page,  1  Idaho  T.  114;  Millers,  People, 
«k.  It  Ired.  (N,  Car)  114!  %  III.  333;  Stite  ^k  CyJiins,  3  llawk^  (N. 
,  4  Waslv.  (U.  SJ  733.  Car.)    191;  Bradford  7'.  Suie,  j   Humph, 


«k,  13 Ired.  (N^Car)  114;    %  111^333;  Stite  r\  Cyiiins,  3  llawk^  (N^ 
Car.)    191;  Bradford  7*.  Suie,  j   Humph, 
mcclicut  siaiitte*  aidrng  in    fTennj   370;   Scott's  Casc^  i    Kob.  (Va,) 


counierfeit  notca  in  their 
aS  T'.  State,  5  Ohio»  5. 

cottnterfcit  mimey^  and 
ay  aids  and  abets  m  pas- 
age  of  the  spurinns  cnar- 


erfeUing  is  within  both  the    69c     See' State  i/.  Bowman,  6  Vt.  594. 
of  the  Statute,  as  much  as        The  fact   that  various   Instruments  and 
ng  the  implements.     State    appliances  for  coiiting  money  were  found 
f  ^Conn  K  52-  _  in  defendant's  pusiisesaion,  may  be  evidence 

aay  be  pained  in  an  indict*  of  criminal  parllcipation  in  the  cotinterfeil* 
ing,  unless  ihe  poasestiiou  of  such  instru- 
ments and  appliances  m  ^atrsfactorily  ejt* 
plained*  U.  S.  t^.  Bums,  5  Mclean  (U.  S,), 
23;  U*  S.i>.  King,  5  McLean  (LL  S  ),  iq^; 
Sutton  V.  State,  9  Ohio,  J33;  U,  S,  n 
sy,  aaiminal  intent 'will  be  Craig,  4  Wash.  (U.  S.>  729. 
►oth  are  guilty-  State  »'*  The  fiOi^eshi*jn  of  an  implement  adapted 
J.  See  IL  S.  i'.  MitcheUj  and  designed  10  make  only  one  side  of  the 
^>  coin,  is  an  offence  under  the  statute.    Com. 

0  assists  fn   preparing  a   r.  Kent,  6  Mete.  (Mass.)  2:;  1 ;  StaCev.  Grif- 

1  Cf>nnierfcit  national  kink    fin,  iS  Vl  rgS. 

printed,  indictable  under        Under  these  statutes  the  criminal  Intent 
S.   IT.   Ruaavally,  3  Ben.   must  be  proved.    People  v.  While,  34  Cal 

183, 
occupant  of  a  house  who       An  averment   that  a  defendant  secretly 
t»  his  hntjse  to  be  used    kept   tnstrunients  for  counterfeiting,  s,uffb 
J,  is  guilty  uf  aaslstinff  in    ciently  shows  a  scienter*     Suttoa  z'.  State, 
.     U.  S,  u.  Tarr,  4  PhiL    9  Ohio,  133. 

S,  Com.  ?'.  Price,  10  Gray  (Mas^.K472; 
ions  are  engaged  in  com-  Com,  tK  Cone,  2  Mass.  132 ;  Sasser  t^»  Ohio^ 
iterprbe  of  uttering  and  13  Uhio,  4531  State  v.  Iknham,  7  Conn, 
erfeit  bills,  one  of  them  4"6;  U.  S,  f/.  Uicksler,  i  Mack.  fU.  S.) 
d  touching  the  part  taken  34 J?  State  t*,  Washbumt  11  Iowa,  245; 
he  passing  or  redemptum  State  v,  Myers,  to  Iowa,  44S ;  State  if. 
Pierce,  8  Iowa,  231  ;  State  v.  Shelt^in,  7 
Humph.  (Tcnn.)  31 ;  Gahe  t\  State,  6  Ark- 


ty  tu  State,  14  Ohio,  461  j 
:54s, 

/irrsnns  are  indicted  for 
a  foundation  has  been 
connttiion  between  Ihem, 
given   i^n    tlfc  separate 


519. 

The 


quantity  of 
c  before  the 


possession  of  a  large 
spurious  coin  may  be  evidence 

, -  jury  of  criminal  partici|jation  in  the  cuuiv- 

t  p.irti  of  the  machinery  tcrfcittng.    U.  S*  tK  Burn-^.  5  Mclean  (U. 

counteffeitinjj  were  found  S.J,  23  j  U-  S.  v.  King,  5  McLean  (U,  b.), 

of  others.    U-  S>  t',  Craig,  lOit. 

r29v  Ibit  the  possession  of  such  bills  purported 

mt*  6  Mclc*  (Mass.)  311 ;  to  be  on  a  bank  whith  dries  not  ej^is^t^  i»  i\ot 

iS   Vl,    |t}3;    Ptfuple  t'.  bitlictable.     Cum.  s/,  Mr>r^e,  2  Mass.  136- 
tS;,;    htatc   t',    I'Hjtvn,  2        I Vt-ssesi&ion  onIvb*r  the  benefit  of  anfjthcr 

,  Stale,  10  Ark.  s^^o;  Har^  is  \Mthifi  the  Siaiuie.     Sasser  t*.  Ohio,  13 

)oug.  ( \t  idL )  zoj  \  Pen  pie  Ohin,  4  ^^^ 

lib  (hnl  )  95;  CbamlHrr-        The  possession  in  one  State  of  counter- 

atchb  llnd.J  513^  People  fett  bank  bilU,  with  the  inteui  to  pa^s  them 


F^titttiom  of 


COONTERFE/riAG. 


Spixrioiii  C«io  or  BiUi. 


iivm{tGlher»  i^  213  otictice  iindt^r  the  statute.        Under    ait    mdictniCRt     for    ptn^^tisfng 

iJoni  ?'.  Conp»  a  M*sa,  132;  Com.  r.  Price,  counterfeit    barik    bills   er   coin,    a  iiuiln 

lO  Gray  (Mass.  |»  472;  s.  c.»  71    A  in.  Dec  knowledge    and    mtent    must    '       -         4, 

(36&1  Cl*»ik  T.  Com.,  i6l>.  Munr»(KvJ  206.  Hopkins  r.  Com.,  3  Mete.    T  n 

An  indictinent  charging  the  defendAnt  Huichins  **  Slate,  tj  Ohio,  J9:  .    i 

with  having  in  hi»  possesiiiati  spurious  and  State,  2  Humph.  (TciitiO*  494;  ^'-' 

iMuriterfcit  com,  need  nut  accuratety  dc-  Slate,  6  Vcrg.  (Tcnn.)  345  ;  Owtit  •      . 

Hcrlbe  the  coin.    An  mdiciment  chargtiig  5  b need  ITenn.).  493. 
with  the  possession  of  a  counterfeit  •*dol-        Umlcr  an  indictment  lor  hiviniE  tti  tii 

lar/' has  lieen  ujjhcld  upon  prouf  Ibat  the  possession  counterfeit  c^ '  ■  -'  ^-^-^  "^    i^, 

ikfeiidant  had  in  his  po^fiession  a  counter-  the  inient  to  p^r^  thg  &;(  a 

tcit  Mexican  dollar.    Com.  z\  Steamy  10  be  proved,  and  also  a  J. 

Mete.  (Masa.J  256.   See  also  Fiehl  7^  State,  »ptirioiii    chamcter  of   the    com    of   L> 

7  Ohio,  I  St  pt,  iSo;  State  v.  Wilhamst  S  Proof  of  posse-^sion  is  »ot  «tilrficieflt   t 

Iowa,  534;  State  v.  Griffin,  iS  Vt*    19S  i  throw  the  burden  of  explaJning  his  \ 

Peck  V.  iiiaic,  2  Humph.  (Tenn.)  7S;  State  aion    and    his    intent    on    ihe    dcs 

7/.  Keneston,  59  N*  H.  36 j  Gentry  2^  State,  Brown    t.   T'cople,    4    Gilm*    (111,)    ^y, 

6Ga.  503,  State  «'*  Mnrton,  8  Wis   167, 

But  an  indictment  for  having  in  pns^scs-       A  fraudulent  sale  of  a  cnnnterfcti  ccl 


IS  competent  cvidtnce  to  »iip^>ort  tl 
chBirgc  of  Iraudulcnt  po»se&&ion>  U^  S. 
Biebnsch,  \  Fed  Rep.  113, 

Wtiere  one  w;is  inflicted  for  having  in 
his  possession  C0LrnteTff"+    r*.  .i.uii-it    »,Tb 


»ion  counterfeit  txink  notes  must  speci^cally 
desciibe  tht^ru*  Fergus  v*  Siate^  6  Vcrg, 
(Teiio.J  345;  MLjMiikii  v.  Slate,  5  Ohio, 
56S|  U,  S.  f.  Mason,  12  DlAtchf.  (U.  S.* 

4975  U.  S.  £'.  Msler,  4  liiss.  (  U*  S*)  S9*  ,       . 

To  an  iudiciment  under  a  i^tatote,  mak-  intent  to  paiis  the  sanic  1  ni 

lug  it  indictable  **  to  have  in  possession  ten  delffandm^   A.,  knowing  1* 

m  more  counterfeit  bank-bills,"  etc,  it  h  counterfeit^  kehK  that  tt  wa:,  tuincicibt  liat 

no  sufficient  object  inn,  that   it  is  alleged  the  dust  was  debased,  though  nt»t  to  a  con* 

that  &uch  bills  purport  to  be  billiof  such  a  siderable  extent,  and  that  the  gtwcmincnt 

twnk,  that  thev  were  payable  to  the  bearers  established  a  fyrima  /lUie  case  tn  proving 

ihereof,  that  they  are  not  alleged  to  b4;«itni^  the  spuriousocss  of  the  dusi  and  (he  at- 

lar  bills,  that  they  are  described  as  promis*  tempi  to  pass  it ;  that  gniltv  ktiowlcdgcand 

^ry  notes  or  bank  bills,  or  that   it  is  nut  the  intent  to  defraud  would  be  interred 

iileged  tiiat  the  party  charged  had  knowh  People  r.  Page,  1   Idaho,  U,  S*  1S9.    Ctm- 

cdgc  of  the  false  making  of  them  at  the  /*irr  People  v.  Slopcr,  1  Idaho  T.  iS> 
lime  of  fabrication.  Brown  r^  Com  ,S  Mass*       That    coonicrfcst    money   has  been  re- 

59;  Com.  V.  iioughton,  8  Ma^ss,  107  ;  Com,  CCtved  iri  the  ordinary  course  uf  bu>inc»fl* 

V,  Whitmar^h,  4  Vick,  (Mass)  23^;  Com,  is  a  good  defence  to  a  chAfj^e  of  ba%ii^ 

V.  Smith,  7  Pick,  {Masa,|   137.    See  ftUo  tounitrfcit  money  in  posse&sioti.    U.  S.1^ 

Com*  r.  Gfiiiin,  jt  Pick,  f Mass.)  523.  Kcnncally,  5  Biss,  (U.  S*/  112, 

The  dcfeudams  were  convkied,  under       Evidence  that    other  coum'  *-» 

Acction  5430  of   the   Revised   Statute*,  of  were  secreted  in  the  prisoner*-  it 

the  offence  of  ha  vine  in  their  possLssion  an  the    time    he   w.i^   arrested,   i 

instrument  engraved  and  printed  after  the  upon   the  tiial  of  an  indictn: 

»imiJitnde  of  an  obUgatkrn   ijisued   under  hnnwith  having  m  his  posiL. 

the  authority  of  the  Xlniti'd   States,  wah  notes,   knowiftg  them    to    be   cwu- 

intent  to  sell   or  otherwise  use  the  same.  Hess  t^  Staie^  5  Ohio,  %%  a.  c,  32  A. 

The  alleged  frauduletit  instrument,  though  767- 

in  the  similitude  of  a  United  States  bond.       Upon  tlie  trial  on  an  liKlicimcnt  fnr  I^a 

was  nr>t,  nor  did  it  purport  to  be,  executed  ing  possession  of  spnrioit    '    •  "^  ,    -,  . 

or  signed.    The  court,  in  granting  a  new  guilty  intent,  it  )»  not 

trial,  Mii  thill  the  words  of  the  statute.  State  to  prove  that  ap|  ; 

^any  obligalton  or  other  security,"  mnaX  rial  for  the  manuiacture  ot  aotm-- 

beconslrued  to  mean  an  cxccuied  instru-  were  found  in  the  possession  of  the - 

ment,  or  one  which  on  its  face  purports  to  in  order  to  show  his  knowlctlgc  <4    ? 

be  executed,  and  that  it  appearing  that  the  "  counterfeit  character  '^  of   the  iwtcs   ' 

;d]eged  fraudulent  obligation   or  security  **  ci:»ntrol   and   U^c '■   of    the  Sijme»  c»r    1 

is  nut  an  obtigarion  or  security  at  all,  with'  "crimitial    intent    as   to   their   UiC*"      1 

tn  the  meaning  of  the  statuie,  a  convklion  extent  of  the  rule  in  such  cuse  is  to  ad. 

cannot  be  sustained,  thongh  the  paper,  in  in   evidence  for  the  alwvc  purposes  \ 

Its  body  and  gcneraJ  form,  be  made  after  fact  of  possess»i<^n  by  the  acciia<rd  *i*  o^  1 

the  similitude  of   ^  lUnted  States    bond,  countcrfehs  similnr  in  kind  \u  thu^y 

ft  is  for  the  court  to  del  ermine  whether  the  tloncd  in  the  indictmeut.      Blutf  . 

ca^emade  is  wfthin  the  statute.     l\  S,  r,  10  CJluo  St.  547, 
WtJliams,    14   Ped,   Kep.   550  j    U,    S.   v.        The   possession  by   defend 
Spragne,  11  Itiss,  (IL  b)  376,                        .  fftignicni^  of  Umk  notes,   Aj 


€OimrBA'FEn7Na. 


irtt«rUig. 


g.  —  To  offer,  whether  accepted  or  not,  a  counterfeit 

k  bill,  with  a  representation  by  words  or  aetiotis  that 
genuine,  is  an  uttering  under  the  statute.* 

lo  Ind,  572 ;  Kinp  t*.  Franks,  2  Leach  Cr, 
L.  644^    C&m/itf*  People  p,  See warr,  4  Mich, 

An  indictment  ch^rgtng  a  person  with 
hiving  couiiicrfcit  bank  notes  in  hift  poii- 
ittsflion,  and  with  making  a  sjilc  ol  tbeni, 
need  not  aver  that  the  sale  was  for  a  con 
siderationi  or  to  the  injury  of  any  one, 
Hees  tK  SUt«i|  Ohm,  5^  S.C.,  29  Am.  Dec> 
767- 

Havmg  in  possession  cotim^rfeit  bank 
notes  far  the  purpose  of  aelUng,  bartering, 
or  di^po&ing  of  the  E^ame,  and  having  sych 
bank  notes  tn  possession  with  intent  tn 
pass  the  same  to  an  mnocertt  person  as 
true  and  gent^inc,  arfc  different  and  distinct 
offences,  and  proof  of  the  one  will  not  sup 
port  an  indictment  for  cither  ol  the  others 
limchinsr'.  State,  13  Ohio,  19S;  Vanvalken 
burg  "A  Siate,  11  Ohio,  404. 

Under  a  statute  making  the  sale  or  bar- 
ter of  counterfeit  coin  a  misdemeanor,  a 
person  who  sells  knowmgly  spurious  coin 
IS  indkiable,  even  though  the  buyer  is 
not  aw^re  of  the  spurious  character  of 
the  coin.  Leonard  v.  State,  2^  Ohio  St, 
40S. 

Imitation  or  resemblance  must  deceive 
persons  of  ordinary  otiservation  m  order  to 
sustain  a  conviction  for  passing  a  counter^ 
feit  bank  note.  Dement  1^,  Btate,  2  Head 
(Tenn  ),  505 ;  s.  c,  75  Am.  Dec,  747  ;  People 
v,  Osmer.  4  Park.  Cr,  (N.  V.  J  341 »  U*  ^.  *'■ 
Turner,  7  Pet.  lU*  S.}  132;  U.  S.  v.  Burns, 
5  McLean  (U*  S,),  23;  V.  S*  t^  King,  s 
McLean  (U.  S.h  208;  CUirke  v.  State,  8 
Ohio  St.  6jo^  State  v.  McKeniiie,  4a  Me. 

Passing  counterfeit  money  by  an  agent 
employed  for  that  purpose  is  the  same  as 
if  the  money  had  been  passed  by  defendant 
himself.  IL  S.  zk  Morrow,  4  Wa*h*  (U,  SJ 
733'  Com.  r.  Hill,  11  Mass.  136. 

One  receiving  counterfeit  money  h  bound 
to  use  due  diltgcnce  in  ascertaining  il*i 
character,  and  in  notifying  the  giver»  pro- 
vided the  tatter  was  ignorant  of  its  character* 
and  paid  it  in  good  faith.  Atwoodr.  Corn- 
wall, 2S  Mich,  336;  I.e.,  IS  ATn-  l^^l*-  ^^9; 
Raymond  v.  Baar,  13  S,  &  R.  (Pa.)  318; 
s.  c.,  15  Am.  Dec.  603  j  Cucicr  tf*  Pen  nock. 
14  S.  &  R.  (Pa.)  56. 

A  party  payirtg  a  debt  with  A  counterfeit 
bill  is  liable  immediately  upon  an  implied 
promise  or  warranty  that  it  "ivas  gtnuini.\ 
whether  heknewittobe  coimter  feic  or  not, 
and  a  return  of  the  bill  before  bringing  the 
action  Is  unneccssury,  the  bill  being  worth- 
less. Watsoti  t\  Cresap,  i  U,  Monr.  (Ky.) 
igii  s-  C't  36  Am-  l>ec*  572. 


^  of  making  alterations  si  mi - 
which  defendant  is  indicted, 
ent  evidence  againf-t  him. 
is,3Abb.App.  DecfN,  V.) 

^'^*    for  having   countCTfeit 

i  need  not  describe  the 

■  minuteness  as  is  re* 

naictmeut  for  passing  coun- 

ones I^  State,  ii  Ind.  317. 

ment  for  having  counterfeit 

jasessroc),  the  fact  that  such 

irf-f^  or  are  in  the  prjsoncr*s 

I  excuse  for  the  want  of 

' !  I  jn  ni  the  notes,    A  rmi- 

3  I't^' -Mi- 
ll Ctment  (or  having  counter* 
ia  possession,  the  court  may 
to  testify  to  ihe  false  charac- 
lis  without  rei^uiring  proof 
bank  in  ejclstence  iiisuing 
Df  which  those  In  question 
i^erfeits.    Jones  f^.  State,  ii 

'"  ^-F,  4S  Mo*  5*0 J  Com. 

[Pa.)  33^1    U.  S.  tK 

(U.  Sj  3*56|    R.  tK 

h,  644 1  R.  V.  Welch,  i  Den. 

lOt  matter  whether  it  is  given 
pavmcnt  for  illegal  transac- 
•  liceler,  1  Brev.  (S,  Car.) 
I,  2  Den*  C,  C*  4S4;  R-  ?'. 
,C.  550. 

junteflejt  bill  with  the  inten- 
t,  is  ngt  passing  it  under  the 
y  V,  State,  3  V  erg.  (Tenn.) 

rfett  coin  or  bank  bill  is  not 
is  received  by  the  persim  to 
ed.  Com-r.  Scarle,  2  Binn. 
>ple  T'.  Totnlinson*  35  Cal. 
Mitchell,  Bald.  (U.SJ  366; 
le,  2  Humph.  (Tenn.)  494. 
r .  State,  16  Ind.  9;  Com.  t^. 
MaAs.h  30s* 

ider  a  statute  which  makes 
I  **  uitcr,  pajis,  and  publi^ih  " 
rS.  without  requiring  in  terms 
i  be  passed  as  •*  true,**  a  con- 
'  -  *  upon  evidence  that  they 
I  -.  notes  with  intent  that 
j-_  .cd  to  the  public  as  good 

makes  no  difference  that 
r  statute  which  specially  pro- 
rticnt  for  "selling"  $^purious 

Nelson,  1  Abb  (U,b.)  155; 


mB 


Uttcitng. 


COUNTEMFBJTING. 


of 


[a)  Scuntt'r,  — The  crime  of  passing  counterfeit  money  consists 
knowingly  passing  it' 


(^> 


fiee  U.  S 


an 


I  t^  State,  %4  Ohicii  555,    And  be  identified  wltd  the  rcftpomlen^  in  it^ef^ 

Eotidetibush,  1  Baldw.  (U.  S.)  ;ippearaiice.     People  1*.  CUrkson,  |5  MkfL 

511-  164, 

An  I nd lament  alleging  in  wofds  of  tlie        Under  an  Indictment  for  passing  coan 

^t^tuie  that  tlie  defciiflant  felonniti^Jy,  and  terfeit  coin,  evidence  of  the  pf>9e&ibn  of 

with  intent  10  defraud,  did  pass*  utter,  and  counierfeit  bank  bill*  h  not  ad^r-^-''     'v 

publish   a  falsely  made,   forged,  counter"  show   scicnier.      Ut   S»   v.    Qo- 

ieUed^  and  altered  obligation  of  the  United  Pittsb.  (Pa)  365;  U*  S*  r*  Bo;. 

Stales;    but  not  fuitlicr  alleging  that  the  Pa^  Reg.  sSg. 

defendant  knew  It  to  be  falwe,  forged,  coun*       To  prove  gn^lty  knowledge  on  the  piirt 

lerfelted,  and  alteredf — is  insufficient,  even  of  one  who  passed  a  cijiinterfcit  "         '     , 

After  verdict.     U.  S»  v.  Carll,  105  U*  S.  611*  evidence  m:iy  be  introduced  uf  1 

Evidence  of  the  scienter  toeing  given  by  of  other  bilk  by  the  same  partv 

the  *Statc,  It  is  competent  for  the  defendant  same  time,  knowing  them  to  he 

to  rcbdt  it.    This  he  could  do  by  facts  and  asi  having  a  direct  tendency  to  1  1 

drcumatanccs  tending  to  show  that  he  sup-  guilty  knowledge.      Com.    r.    \\  o  41  tinv 

posed  the  bill  was  genuine,  that  it  was  so  Thach»  Cr.  Ca?%.  {Mass.)  47  ?  Com.  ft  Hisfc 

m  fact,  or  that  he  resorted  to  the  ordinary  lo#,  S  Mete  (iMa^^.)  zi%i  < 

atid  ft(iproyed  sources  of  information  to  Thach.  Cr,  C%%*  (Mass,) 

Mcertainils  character,  as  that  be  examined  State,  13  Ind.  434  ;  ».  c.  74  ..   .. ;. 

the  •'Counterfeit   Detector"  to  ascertain  Steele  f.  State,  45  IIU  152;  Com.  f.  i"n«. 

whether  it  was  good  or  bad.      State  n  10  Gray  (Mass.),  47a;  s.  c,  71  Am.  I'^^i. 

Morton,  S  Wis.  167,  66S;  Com.  ^^  Sttarns,  10  ^T 

Drunkenness  at    the   time    of   paulng  St^te  f.  TIndall,  5  Harr.  ( 

alleged  counterfeit  money  is  a  circumstance  v  Williams  2  Rich,  I*  (S,  L  *it  1 

projier  to  be  sabmincd  to  the  consider  at  bn  45  Am,   Dec,  741;   State  %k   r 

of  the  jury,  and  .should  have  its  just  weight  Hailey  (S,  Car*),  300;    U.  S.  - 

In  determining  whether  the  accused  knew  Cranch  (U.  S>),  37*  j  U,  S.  r. 

the  bill  to  be  counierfeii,    Plgtuan  v.  State,  Haldw.  (U.  S.)  5rg;  State  v.  M^: 

14  Ohio,   555.     U.  Si  r,   Roudeiibutiht   1  Me.  139;   People  v.  Frank,  j3  CaL  50;, 

Baldw.  517*  State  tf.  Drown,  4  R.  L  5*3;  5.  c^  70  Am 

To  prove  that  prisoner  knew  bill  to  be  Dec.  16"^;  State  t^  Van  Hcrettt*,  j  N.  J   T 

counterfcTt  at  the  lime  he  f)<assed  it;  evi*  672;  Huie  v.  Rijbingon,  iG  N,  jT  I     :  - 

dence  that,  before  and  after  he  passed  it*  Van  Doren  v.  Van  Doren,  2  Penn,  \ ''   j 

he  wa*  in  company  wlih  another  person  697;  s.  c  ,  4  Am,  Dec.  40^^;  Finn  v.  i     >! 

shortly  l>efore  and  ^fter  the  latter  passed  5  Rand,(Va.)  701  j  MAnin*s  Case»  Z  J  r  j  • 

counterfeit  bills  oF  the  same  bank,— *  is  ad-  rV^I,    745  J    Hendrick'a    Ca^c,    5    1     - 

misjiiblc  for  the  purpose  of  showing  that  (Va.),  707.     D?/rtj^.jfd- Staters  Cole,  l<,  '1 

the  two  had  formed  a  conspiracy  to  put  off  142 ;  Morris  ^.  Staie,  16  MUs.  76  -  -  - 

counterfeit  b!ll».     And  if  such  conspiracy  f.  Siati?,  9  Conn.  341.    Even  ih 

between  the  }Jri<ioncr  and  his  confederate  ment:^  have  been  found  upon  sut 

ia  established,  the  lattrr*s  acts  m  passing  and  acauiLtals,  or  Convictions  had 

the  counterfeit  bills  go  ^%  far  10  show  the  them.    McCartney  th  State,  3  Ind. 

fonncr*s  knowledge  that  the  bill  passed  by  s.  c,  56  Am.  Dec.  510  ;  Com.  f.  Stearn  ,  1 

him  was  spurions,  as  if  he  had  passed  the  Mctc.  (Mass.)  356 
other  liilis  with  hi*  own  hand.      Sute  v.       So  are  declarations  of  dcfen'^  '^ 

SpaJdi"g,  19  Conn.  331;  s.  c,  48  An*.  Dec.  at  time  of   pasJiinjij  other  Cuunt 

15S*    See  Martin'sCa^e,3  l^igh<Va.),74s.  note^  than  that  chargrd  m  the  i' 

Te*ttlmony    of    this     nature,    although  admissible  to  *.  bow  guilty  intent,  —  Ml' 

somctnnca  aJmitted  to  show  gnUty  kno^l-  ney  v.  State*  3  Ind/35j;  r.  c,  56  Am    }  * 

edge  on  the  part  of  a  party  charged  with  510;  State  t^.  SmiiK  S  Uay  t^ 
uttitirvi;  ciMintcrfeit  mon^y^  cannot  lie  ad- 
mil  tedlitr  the  purpose  of  showrnij^  that  the 
money  uttered  wa,i  c<Hmterfeit.  Pay^nn  v, 
Everett,  %i  Minn.  zij.  And  see  htate  u 
Odel,  2  Treadw.  (S.  Car.y  75^. 

In  a  prosecutioti  for  pairing  counterfeit  —Stalker  ?/.  Slate,  0  Conn,  343;  W 

money,  it   is  rele^-ant  to  the  que.'^tiun  of  FarrcU,  30  CaL  3*6,  —  or  tmi*)!  ami  u^^^x^ 

gui  h  y  k It o w I e d g E  I o  sh f » w  t hat  o  El  t h e  m m e  me nts  for  co in i ng .      State  lu  A 1  iton io, 

evening  aiid  in  the  same  town  there  were  Brev.  (^.  Car  )  56^* 

other  instances  of  the  same  oflcnce,  even        Evidenre  of  parsing  a  ctnmtcrfcit  tiote  l 

though  the  person  guilty  of  it  could  only  another  bank,  at  another  iime,U  not  ^dstii:' 
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5  Am.  Dec.  133;  C«>m.  r 
10  Airen  (Mass.),  1K4.     Cmf^^f^   ,  . 
Stewart,  5  Mich.  243,  —  and  tjvidcncc 
fact  that  at  the  same  time  he  had  ? 
pojtscssion  other  similar  c«»unterfeil 


COUNTERPART. 


I>tlbti^«ts. 


IFAET*  —  One  of  two  corresponding  copies  of  a  written 
When  the  several  parts  of  an  indenture  are  intcr- 


t  an  indictment  for  parsing 
otc,    U*  S*  Vm  Ruudenbusht 

If  the  jyry  are  satisfied  that 
uttered  in  payment  aitd  put 
leicribed  in  ihc  mdictment, 
etl  and  falfte*  and  ihat  thede- 
I  to  be  so,  and  put  it  tipum 
icd  in  the  indictment,  with 
fraud  htm,  no  oih-r  pioof  is 
;  existence  of  the  bank  upon 
>rted  ta  be»  McCartney  ih 
53;  s.  C-,  56  Am*  Dec*  5«o; 
ti  Ind.  36::j;  Slate  i',  Hay- 
1 55  *  J  Vq pi c  If.  C  liad  vv I ck / 3 
1 .1  1G3  ;  Fenplc  V.  Pealjwly, 
Y,)  ^73;  People  :/♦  Davis, 
Y,)  310  J  Kennedy  r%  Ciim.|, 
36;  U.  a  £'.  Mitchell,  i 
366;  State  &,  Co  1*1  J  9  Wts. 


>mith,  6  S.&R.  (Pa.^  ^63  i 
T  Q  Mo,  855^  Ctsmpttre  State 
L  52SJ  s,  Cp  70  Am*  Dec* 


rwittyi  2  Hawks  (N.  Car), 
lor  ton,  8  Wis*  352  ;  Slate  v. 
va,  243;  9»  d.p  71  Am.  Dec* 
Simoiids,  II  Gxay  (Ma>s.)» 
Raiser  F.  Obio^  13  Uhifi,  453 ; 
a  Pick*  (Mas^.J  47  ;  Benson 
mi.  J9i  White  v.  Cam,^  4 
S'  Com.  £^  Whttm^rsh^  4 
133  J  hiatc  V,  Vin  Hart,  17 
Jom.  iL  Houghton,  ii  Mass* 
VVifti,  5  H^^ks  (N.  Car.), 
IJas-e,  5  l,ci^h  tVa.)*  7^0, 
r  an  rndictmcnt  lor  uttering 
ink  bill,  a  design  to  defraud 
tset  fipfth,  it  i^  nut  ne^es^ary 
i^tencc  of  the  bank  of  which 
>e  a  bill*  Ctuti.  t/.  Carey,  2 
7  ;  *Staiic  I'.  Hayden,  1 5  N,  H* 
Dc  Bow  z^.  People,  1   Den, 

fut  for  passing  counterfeit 
:  profess  to  set  out,  not  the 
or  i^ubstance  of  the  bill,  but 
o£  it*  State  f*  Atkins,  5 
453 ;  Griffin  t*.  State,  14 
Com*  t'*  Clancy,  7  Allen 
Cifmpare  State  t/.  Smith,  31 

her  of  a  bank  bill,  and  the 
nargin  markings  its  amount, 
levicesfound  on  the  bill,  are 
e  bill,  and  nci^d  not  be  set 
Hiiley.  I  Mass*  62;  U.  S*  ?>* 
at<;ht  I  U.  S.J  357  ;  Com.  zk 
ss.  203;  Com.  tK  Taylor,  5 

605;  Ilampton  e^  State,  8 
iti  t\  State,  14  Ohio  St,  SS- 
of   the  State    in   the  uijper 

bill  must,  bowevcr«  be  set 


out,  if  not  repeated  in  the  bodv  thereof* 
Com.  r.  Wilson,  3  Gray  (Mass.),  7<x 

liut  it  is  not  improper  in  such  indictment 
to  set  out  the  name^  and  residence  \A  the 
engravtrs  as  the  same  appear  upon  the 
margin  of  the  biiU  Thnmpsiin  f.  Mate,  g 
tJhio  St.  354.  And  see  Butkland's  UaiiLv  o 
Leii;h(Va.),  712* 

A  slight  ana  unimportant  variance*  how- 
ever, a^s  where  the  same  sound  i^  preservLd, 
and  the  sense  not  changed,  will  t)Ht  make 
the  itvdictment  invalid.  May  v.  State,  14 
Ohio,  461 ;  Houghiirn  v.  Stale,  2  Uhio  St, 
563 ;  M  a  t  h  e  na  e'.  St  a  te,  ao  A  r  k.  7a  C^m  - 
part  Pofier  c.  State,  15  Ind.  433, 

In  an  indictment  for  pa-sitig  counterfeit 
money,  thyt  name  of  the  party  to  whi^m  it 
was  pa^ed  should  he  stated  it  known ;  and 
if  unknow^n,  this  f<tct  should  be  aiated^ 
Huckley  v.  State,  2  Greene  (luwa),  162; 
Gabc  V.  Suic,  6  Ark*  519* 

An  indictment  which  names  the  person 
whom  the  acctis»cd  intended  to  defraud  by 
the  pasiiiiig  of  the  ctjuntcrfdt  cnin,  need 
ntit  also  name  the  person  to  whom  the  cohi 
was  paascd*  U.S.  ik  Bcnjandie^  t  Woods 
( U,  H  ),  ?94.  See  aiso  U .  s.  %*,  Jiickalcr,  t 
Mack-(U.  S.)34t, 

Under  an  imiicimcnt  charging  tiitering 
and  publishing  coin  current  by  law,  U'-agc, 
or  Cits  torn,  lime  is  an  ingredient  oi  the 
offence ;  and  an  indictment  for  counterfeit- 
ing su*;h  com,  in  whtch  the  lime  int  not 
stated,  \^^  defective.  Nicholson  v.  State,  jS 
Ala-  529;  s*  c,  54  Atn.  Dec,  i65*  Cmtp^rt 
Stater/.  Shoemaker, 7  Mo,  177, 

For  the  purp'jsc  of  showing  that  the 
defendant,  in  an  indictment  f»»r  uttering  and 
piit^^ing  as  true  a  counierfeit  bank  bill,  has 
made  contradictory  statements  as  to  the 
person  from  whom  he  received  it,  an  affi- 
davit is  admissible,  made  by  him  at  a  pre- 
vious term,  setting  forth  that  an  al)scni 
witness  would  testify,  if  present,  that  he 
lent  the  bill  to  defendant,  and  that,  so  far 
as  he  knew,  the  defendant  was  ignorant  of 
the  f.ict  that  it  was  countcrfeiL  Conn,  t^* 
Starr,  4  Allen  (MasA.),  301. 

An  indictment  for  the  possession  of 
counterfeit  coin  charged  that  the  defendant 
"wilfully,  feloniously,  and  knowingly  did 
have  in  their  poissession,"  etc.  //r/t/,  that 
their  knowledge  of  its  spurious  char.*cter 
was  as  directly  afBrmed  as  their  ki>owledge 
that  it  was  in  their  po^ession,  and  that  the 
knowledge  of  both  fact*  was  sufficiently 
affirmed.  The  circumstance  that  the  affir- 
mation was  made  in  respect  to  the  two 
facts  in  connection,  did  not  vitiate  or 
weaketi  the  force  of  the  allegation  as  to 
each  separately.  People  v,  Stajiton,  39 
Cal  6>8* 
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COUNTEM-PLEA  -  COUNTEMSiGN^  COUNTRY. 


changeably  €?iecutcd  by  the  several  parties,  that  part  or  copy 
which  is  executed  by  the  grantor  is  usually  called  the  ^riginat^  and 
the  rest  are  amuierparts^  A  counterpart  is,  properly,  executed 
by  the  grantee  only,  and  ts  not  strictly  the  same  as  a  duplicate.* 

COITKTEE^FLEA.  —  See  Pleading. 

OOiniTEESIGN.  —  To  countersign  is  to  sign  what  has  already 
been  signed  by  a  superior,  to  authenticate  a  writing.^ 

COinrailf G-HOUSR  —  A  counting-house^  according  to  the  com- 
mon understanding  of  mankind,  is  a  part  of  a  house  devoted  ti> 
purposes  of  commerce,  —  a  room  or  set  of  rooms  appropriated  by 
merchants,  traders,  and  manufacturers  to  the  business  of  keeping 
their  books,  accounts,  letters,  and  papers.  It,  therefore,  need  iio<t 
be  an  entire  house,* 

COUNTRY  — The  term  com/ fry  in  its  primary  meaning  signifies 
place,  and,  in  a  larger  sense,  the  territory  or  dominions  ocaipied 
by  a  community,  or  even  waste  and  unpeopled  sections  or  regions 
of  the  earth ;  but  its  metaphorical  meaning  is  no  less  definite  and 
well  understood  ;  and  in  common  parlance,  in  historical  and  geo- 
graphical writings,  in  diplomacy,  legislation,  treaties,  and  inter- 
national codes,  not  to  refer  to  sacred  writ,  the  term  cauntry  is 
employed  to  denote  the  population,  the  nation,  the  state,  the 
government,  having  possession  and  dominion  over  the  country.* 
The  word  country,  in  the  revenue  laws  of  the  United  States,  has 
always  been  construed  to  embrace  all  the  possessions  of  a  foreign 
State,  however  widely  separated,  which  are  subject  to  the  same 
supreme  executive  and  legislative  control^  A  Stiite,  however. 
may  with  propriety  be  called  a  country  ;  and  in  certain  cases,  whcii 


1-  2  Bl,  Cora.  196;  1  Sieph,  Coni*  4S3. 


though  leparAtcd  frcwn  the  priiidpai  etfab- 
lishment,  or  mfJlber  country,  ni 
cornea  %  part  of  the  State,  equ  • 
ancient  puiises^iuns.     Wheneve. 
the  poKiical  taws  or  t revise  %\\ 


2.  D&t  dem.  Wright  v,  ^roith,  8  A\ 
Ell  263, 

a.  People  T'.  Brie,  4  N.  ^^  St.  Rep'r,  759, 

4.   Piercy  v.  Maclean,  l^  R*  5  C.  P*  252, 

2j6,  253*    For  decisions  as  to  cases  coming  tinciiun  between  them,  cvifry  i\: 

within  that  defitiitioii  under  the  statute  7  the  territory  of  x  nation  oii   li'   .1  -     i    -^ 

&SGeo.  [V.c.  29,  s.  1 5,  see  Reg,  r*.  Putter,  tend  to  its  colorvks.'     (/*/.,  i:    ,,    >.     ■ 

5  Den.  C.  C*  355  \  Temp.  &  M  56  J  j  1 5  J  ur.  §  2 1  a  *    The  whole  of  a  l-   .  ,  1  ,  ^  -  :  .   : 

498;  4  Eng,  L,  &  Ecr  575;  30  I*  J.  n.  81  by  a  nation,  and  subject  t.*    1-       .   ,  >  .ik 

M*C,  170;  under  the  Municipal  Ccjrp»  Act,  \H  territodcs  *ind  it  i»  ihc  i.a,iiaij^t  «.  nui 

S&  6W.  IV,  c,  76,s.9;  ^<f  Creek,  3  U.  &  try  of  all   the  individuab  of  the  tjatiun 

b*  459;  and  under  2  Wtn.  IV.  c.  45,  s.  27,  {hid,,  B.  t,  ch.  ig,  §  2ti  ) " 
Piercy  v.  Maclean,  L.  R,  5  C,  P,  z^z.  0.  Si  airs  v.  Peaslec^  iS  How,  |U /?*  1  y'^ 

5*  U.   S.  tf.  Ship    Recorder,   X    Blatch*  "Coneress   cerciiiniy  could   not   bate  ii« 

(U.  S.)  225;  5  N-  V.  Leg.  Ob*.  484   "Thus  tended  to  refer  to  mere  locaHtki  nr  .e 

FiUtei^SiySt  *  The  term  country  seems  to  Ijc  graphical  divisions,  ^wiihoui  regard  r     ' 

well  undcrstooii  l^  every  body »     However,  Slate   or  nation   tn  whktv   ih«%  tiT-i 

as  it  is  taken  in  dinereni  senses,  it  mnv  not  foTj  if  the  word  country  wet c  n 

be  unusefid  to  give  il  here  an  exact  dcfiiti-  sense,  the  law  fu^ni^h^-'^  nn  ctr- 

tion.     1*  commonly  signifies  the  State  of  limits  to  guide  the  ;v 

which  one  fa  a  member.*     *In  a  more  Con*  ing  what  are  tt*  pri:. 

fined  j^eniie  ihk  term  signifies  the  State,  or,  wtmld  t»ften  f>e  dtffi^ 

even  more  particulaity,  the  town  or  place  the  market  selected  I 

i>f  our  birih.'    { W.  1,  ch.  9,  |  122.)     *  When  late  ihe  value,  waa  act  . 

a  nation  takes  possession  of  a  distant  coun-  of  the  country  from  whicb  the  expori^tiotv 

tiy,  and  settles  a  cotony  there,  that  countn.',  was  made/^ 
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Bionbed. 


COUNTIES, 


ttofinitims  —  B«rtf  mtioiL 


ture  uses  the  expression  "the  countr)%"  it  is  natural 
*    that    they   mean   the  country  for   which   they  are 

d  is  used  also  to  signify  a  juty^  as  in  the  expressions* 
he  country/'  "conclusion  to  the  country,"  "puts  him* 
he  country/'  etc. 

ES*  —  See  Coroner,  Countv  Commissioners,  Countv 
^iciPAL  Corporations,  Officers  or  MuNiciPAj.»TtEJs 


fined  ftnd  described,  343. 

/  nrm  Cmnty,  J4J- 

t",}  .■/  CoHtttifj,  344. 

J^mfiOfts  tff  Ctntii tin's,  344. 
or    P^Uiicftl    Estistence 

'       Terns*  34 5>  [345* 

>f  i*r  Cr^aiiim  &/CoNfttia^ 
*  Ctfr/y^ffittitfft^  345, 

*  /Vi/(W/rj»  54^, 
Legislature  ov^r  Count  ics* 

'       -  .15*- 

un^  356. 


LimbilHies  of  CoTUxties,  35^ 

(^J  /'i^/'  C&Hlraris^  359, 
j/j   /^t»r  ^tf/#i/j»  360. 

(/)  FBf  T^ii,  364. 

[g)  F4fr  StrzfkfU  ^^ 

{k  \  Fifr  Acts  and  Ne^iigencf  4f  ^Er^i, 

it(.,  367* 
(/}  For  Acts  0/  MdH,  36S. 
Rem  edits  for  cnfofcing  Liabitity, 

Venue,  370. 

Presentation  of  Cl*im«  for  Allow* 
ance, 37a 

Audit  of  Claims,  371, 

Enforcement  of  Judgment,  Execu- 
tion,  Mandamus.   Giimisbmem, 

County    Officers*  —  See    froaowEK, 

County  Com!«issjonerb,  tJFFiCE«> 

OF  MuiflCIfALITIKS,  HHEIUPir. 


f  deftied  and  deteribed* — (a)  Defimiious.  —  One  of  the 

ons  of  a  country  for  judicial  and  political  purposes* 
bdivision  of  a  State  created  by  the  sovereign  power  of 
,  of  its  own  will,  without  the  particular  solicitation, 
r  concurrent  action  of  the  people  who  inhabit  it  A 
lization,  which,  for  the  purpose  of  civil  administration, 
with  a  few  functions  of  corporate  existence,^ 
Derivation  of  the  term  com  it  at  us,  or  county,  accordinj^' 
une,  is  from  CamtSt  the  count  of  the  FrankSp  the  nauii: 
:er  to  whom  its  government  was  intrusted.     The  Sajton 


p,  Israel,  3  Bibb  {Ky.jf  514- 
nd  ground  assumed  we  appre- 
trifigs  iKe  plamtiff  within  the 
cb  prevents  the  iilatdte  from 
At  X  per^nn  w^itb*^ut  Ibc  cnun- 
lot  $ui)posc,  a-H  was  contended 
"''*.  Vhat  the  expression  'the 

:  construed  to  mean  the 

I  not  this  Stale." 
:u<^s^  Bevond,  Inuian. 
om.  113. 
n  County  i%  MighcN,  7  Ohfn 


Tbe  term  county,  and  people  of  the 
county,  may  be  usefl  interchangeably-  Sl 
Louis  Co.  tf.  Gfiiswold,  5S  Mo.  175. 

Counties  are  political  divi?%ions  of  the 
State,  and  arc  prgan^zed  as  a  part  of  the 
machinery  of  the  government,  for  the  pef^ 
lurm^ncc  of  functions  of  a  public  naturi'. 
H;irton  County  ^'.  Walscr,  47  Mo*  1S9; 
Maurv  County  v.  Lewis  Co.,  i  Swan  (Tenn  k 
236;  Laraniie  County  i\  Albanv  Couhia, 
g3  U.  S.  307  ;  Granger  -'*  Pulaski  Co^  2fj 
Ark.  37. 


mn 


0fliud  sod  BflMribed. 


COUNTIES.        DiTiiioiu,  ©lil  Fttaetioai,  itc 


name  was  shire,  and  the  comes  was  called  earl  or  alderman.  In 
England  the  adminrstration  of  affairs  was  intrusted  to  a  deputy 
called  in  Latin  vke  comes,  and,  in  English,  sheriff^  shrieve^  or  shire- 
reeve,  signifying  the  officer  of  the  shirc,* 

(*r)  Divisims  of  Comtiks.  —  In  England  a  county  was  divided 
into  an  indefinite  number  of  hundreds»  which  were  again  sob- 
divided  into  tilhings,  or  towns*  In  some  counties,  there  were 
intermediate  divisions  made  up  of  three  or  four  hundreds*  called 
lathes  in  Kent,  and  rapes  in  Sussex.  Where  a  county  was  com- 
posed of  three  of  these  lathes  or  rapes,  they  were  called  trithings, 
which  by  an  easy  corruption  became  ridings.* 

Comity  Pitlatine  was  a  term  applied  to  certain  counties  in  Erig* 
land,  —  Chester,  Lancasteri  and  Durham,  and  two  other  counties 
which  were  abolished  as  counties  Palatine  in  the  time  of  the 
Tudors.  The  name  palatine  was  derived  from  a  paiath^  because 
the  owners  of  such  counties  had  therein  jnra  regaiia  as  fully  as 
the  king  himself.  They  appointed  judges,  pardoned  felonies,  and 
all  writs  and  indictments  ran  in  their  name, 

Diviswn  in  the  thtiied  Stahs.  —  Counties  are  divided  into  an 
indefinite  number  of  townships  or  towns. 

Cities,  boroughs*  and  villages,  which  are  incorporated  towns, 
with  greater  or  less  municipal  powers*  are,  generally  speaking, 
subdivisions  of  the  township ;  but  in  some  instances  a  city  may 
t>e  geographically  conterminous  with  a  county,  as  is  the  case^ 
for  instance,  with  New  York  and  Philadelphia-  In  such  cases, 
the  county  autonomy  is  presented,  though  certain  of  the  county 
officers  may  have  municipal  duties  imposed  on  them  by  the 
legislature. 

id)  Civil  Fumtians  of  Countits.  —  Upon  the  county  has  been 
generally  imposed  the  administration  of  justice  through  the  county 
courts;  and,  as  a  branch  of  such  administration  of  justice,  the 
flisposition  of  decedents'  estates^  certain  police  regulations,  and 
the  protection  of  the  public  peace;  building  and  repair  of  roads 
and  bridges,  care  of  the  poor,  and  the  care  of  certain  classes  ot 
prisoners;  the  levying  and  collection  of  certain  taxes.  Certain 
shares  in  these  functions  and  duties  have  been  relegated  in  differ 
ent  proportions  at  different  times  by  the  legislature  to  towns, 
townships,  boroughs,  villages,  and  cities. 

In  New  Englami  ihe  original  functions  of  the  county  were  ver) 
limited,  being  generally  such  as  appertained  to  the  duties  of  tbe 
county  court :  there  the  town  was  the  original  unit  of  government, 
and  in  it  was  vested  the  greater  part  of  local  government  and 
administration,*     In  the  Southern  and  Middle  States  the  county 


,  Black.  Com,  voL  J.  •p.  1 16. 
a.  BUck.  Com.  vol,  ),  p.  1 16. 
*  Town  and  CooRty  Government  in  the 
Eriglisb^  Colonies  jof  Nonh_  America*     By 


Virginia  I^cal  InslitulionS.  By  Edw 
Ingle,  A.B.  I.  H.  U  Studies,  jd' series 
Nos.  I  Land  IIL 

Maryland  Local  Institutions.  By  L<wi^ 
Edw.  Channmg,  Ph.D.  Johns  Hopkins  W.  Wilhdm,  Ph.D.  J.  H.  IJ.  Studies,  jd 
Uni  if ersiiy  Studies*    3d  scries.    No.  X.         sene?^.     Xus.  V,*  VL,  ViL 
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the  unit  of  government,  while  the  two  systems  have 
)dified  each  other  in  the  Western  States, 
ate  or  Political  Exiitanoe  and  its  Incidents.  —  {a)  Organic 

^r fa  Hon  of  Cou^ttus.  ^T\\^  creation  of  counties  is  an 
iovereign  power  of  the  State,  and  is  not  based  oa  the 
olicitation,  consent,  or  concurrent  action  of  the  people 
I  them.*  As  a  general  rule,  the  power  of  the  legis la- 
division  of  the  State  into  counties,  is  absolute,  and  it 
nodify,  or  destroy  them  as  the  public  good  niay  require** 
rj  of  a  County  as  a  CmforaiiofL  —  i.  Generaiiy.  —  A 
political  subdivision  of  the  State,  and  may  be  said  to 
rporation  with  specific  powers,  through  its  officers  as 
>se  duties  are  not  only  pointed  out  by  law,  but  the  mode 
ing  them  laid  down  with  accurac)r  and  precision.*  It 
corporation,  created  by  the  mere  will  of  the  legislature, 
ieasure,  without  constitutional  prescriptions,  its  bound- 
>e  changed,  or  the  county  divided.* 
States  they  are  definitely  recognized  by  the  legislature 
arts  as  public  corporations.** 


nment  in  lllmois.  By  Albert 
U,  SiudiCi.     Mil  &crica.    No, 

Beginnings  Jii  a.  Western 
af.  fe^se  Macy,  J.  H.  U. 
erics*     No.  7* 

►lad.  Co.,  1  lireeae  {  IILJ,  1 15; 
V.  ^tighcla^  1  OUio  St.  tog. 
rgani/aLiun  as  distjnguialicd 

and  the  town  is  discussed 
f  Peo|>Ie  f^  Stout,  z^  Biirb- 

fpora^tjuns,  such  ^%  coiintici^t 

the  pfUidpJe  that  renders 

;  the  obligation  of  conttacis 

aL     heotjJe  f^Pnwtr*  25  ni, 

t  the  creatares  of  the  legis- 
They  are  vested  with    cer- 

powerSf  In  order  to  enable 
jrm  the  duties  renuired  of 
f  the  ttiachinery  of  tfce  State ; 

as  all  their  powers  are  de- 
c  kgisiaiufe,  the  latter  may 
fy»  or  diminish  them  at  any 
unnot  fs  Mi  tain  their  privilege 
•nee  upon  any  thing  like  a 
ten  them  and  the  State,  be- 
not,  and  cannot  be*  anv  thing 
;y  of  stipulation,  ana  their 
ities  are  utterly  incompatible 
ing  in  the  nature  oi  a  com- 
the  kgislattjjfe  may,  unless 
the  constitution  of  a  Slate  or 
w  t»f  a  Territory,  enlarge  and 
area  lif  a  county  wheneYer 
invenicnce  or  necessity  re* 
lake  provision  for  the  Hi  vis- 
ri\   ^wrlonging  10  it,  ;ind  for 


the  apportionment  of  its  liabilities.  But 
where  it  doe^  not  make  any  such  provision, 
the  general  rule  is,  that  the  old  county 
owns  all  the  pnblic  property  within  the 
new  limits,  anJ  is  responsible  for  the  debts 
contracted  by  it  before  the  act  organising 
the  new  counly,  without  any  claim  for  con- 
iribntion*  Laramie  Co,  v,  Albany  Co^  92 
U.  S,  307 ;  Chambers  Co.  v*  Lee  Co,,  55 
Ala.  5J4;  Marengo  Co*  t^  Coleman,  ^$ 
A]a*  605;  Askew  v.  Hale  Co.,  54  Ala.  6^9; 
State  f,  Williams,  tq  La4  Ann.  779;  Car- 
ritnck  Co,  v.  Dare  Co,,  79  N,  C.  565, 

S»  Shawnee  Co,  v.  Carter,  2  Kan,  115. 

4.  Mdls  V,  Wyiiams,  11  Ired  (X.  Car.) 

0,  In  lliinms^  counties  are  public  corpo* 
rations,  and  can  be  changed,  modified^  cn< 
largcd,  restrained,  by  the  legislature,  to  suit 
the  ever  varying  exigencies  of  the  State, 
Coles  tf.  Madison  Co.,  i   Ikeese  (111),  ^5, 

In  Pentisylminia  a  county  1*1  a  corpora- 
tion, and  must  be  sued  in  its  corpora^; 
name,  Wilson  v.  Commisstoners,  7  W,  ^ 
S,  (Pa)  197,  They  can  lie  sued  only  in 
the  courts  of  the  county  itself,  l^high 
Co,  s%  Klcckncr,  5  W.  &  S,  (Fa.)  iSi ; 
Brown  t»,  Somerset  Co,,  ir  Mass,  221; 
Hccksher  v.  f'hila,,  20  W,  N.  C.  (Pa,)  52. 

In  Tamrsst'e  they  are  held  to  have  enough 
of  the  attributes  of  corporations  to  enable 
them  to  contract.  Railroad  Co.  1^,  David- 
son, t  Sneed  (Tcnn.),  637, 

So  in  Mf  Hit f iota  It  is  held  ihut  a  rmnty  or 
other  municipal  corporation  capable  of 
holding  real  estate  is  capable  of  becoming 
a  beneficiary  tmder  the  act  of  Congri^ss 
known  a^  the  Town  Site  Act,  Blue  Earth 
Co,  t>.  Kailroad  Co.,  2$  Minn.  50 j;   Hell 

JO 


Cerportt^  or  f  oUtlisal  ^diteiuse      COUNTIES. 


iU 


At  common  law  a  county  could  not  be  said  to  be  a  corporation, 
and  could  not  sue  or  be  sued,* 

In  certain  States,  counties  are  considered  ^/i^tj/ corporations,  and 
as  such  can  sue  and  be  sued.* 

The  federal  courts  have  decided  that  counties  inay  sue  and  be 
sued  in  such  courts  as  citizens  of  the  State  where  they  are  ivituaied  * 

In  general  terms  it  may  be  stated,  that  as  counties  are  the 
creations  o{  the  State,  and  as  the  power  of  the  legislatures  over 
them  has  no  Hnatt  save  the  State  constitution*  their  status  as  cor- 


Co,  V.  Alexander,  32  Ttx,  350 ;  Milam  Co, 
?.'.  BatemaiT,  54  lexa.s,  153. 

In  Nrw  Yarii  the  cownty  i^  the  cor- 
poration, the  Board  <if  Supervisors  Js  not, 
Ur^y  !'.  Hoard  of  Supervisors,  z  Sandf* 
(N.  VJ  460;  People  v.  IngersoU,  58  N.  Y, 
I  i  GrtenviJle  Co.  v,  Runion,.  9  bo.  Car.  I, 

Undier  (Jie  code  of  Aiit^mtt  a  county 
is  a  body  corporate,  and  may  be  sued  to 
f  lie  same  manner  a^i  a  natural  person.  Kan* 
dolph  Co.  rr.  Hutchins,  46  Ala,  397^ 

In  Arkaniiu^  counties  are  neJd  to  be 
political  divisions  of  a  Slate  govern- 
rtit;nt  organised  as  part  of  jts  machinery  j 

1  hey  do  not  derive  any  of  the  corporate 
p6wers  thev  possess  by  a  special  charter; 
their  functions  are  wholly  of  a  public  ua- 
lupe,  and  their  creation  a  matter  of  public 
convenience  and  go vtrn mental  necessiiy, 
;ind»  iti  order  that  they  may  the  better  sub- 
s^erve  the  public  interest,  certain  corporate 
(wwcrs  are  conferred  upon  them*  Granger 
7*^  Pula-ski,  26  Ark  37. 

In  CaU/orti/a  a  county  h  a.  corporation, 
and  liable  to  so  it,  Nash  t^  El  Dorado  Co., 
^4  Fed.  Rep.  352. 

In  Nfimdh  counties  are  liable  to  be  *ued 
in  the  ijtate  courts  the  same  as  natural  per- 
^iina.  V^inccnt  7-'.  Lincoln  Co.,  30  Fed. 
Hep.  749.  See  aljso  Marion  Co-  ^*-  Mcln* 
ry  re,  to  Fed.  Rep.  543  \  Naih  J^  El  Dorado 
Co.,  24  Fed*  Kep.  c/%'j. 

I*  Lyell  -'*  Sl  Cbir  Co.,  \  McLtan 
(CO.),  5S0;  llunaaker  7*.  Herclen,  5  Cal. 
j83  I  Worrft^  County  of  tl  Artford^  la  Conn, 
404;  Schuylcf  Co.  p.  Mercer,  9  IIL  ao; 
Andersoi)  p.  State,  2J  Miss.  459;  Granger 
tK  Pulaski,  ^6  Ark.  37, 

9.  price  V.  S?icramcnto,  6  Ca.L  254 ;  (ay 
tr,  Ojtford,  J  Me.  \}i;  Corns.  K  Dav,"  19 
lmL45o;  Hampshire  ?*.  Franklin,  16  Mass, 
^7  ;  Hawkcii  f,  Kcnneliec^  7  Mass.  461; 
Lincoln  tK  Prince,  z  Mass,  544 ;  Jewett  t\ 
Somerset,  1  Me.  1^5;  Emeraon  p,  Wash- 
ington, 9  Me*  S8 ;  Ia^w  Court  v.  Coroner, 

2  Walt  (U,  S,)  sot. 

Couniic'4  are  merely  */tmst  c<.ir|>o  rat  Jons, 
nnd  act  in  »u1xirdrnatioii  to  and  auxiHaiy 
to  the  State  government.  They  have  no 
power  to  purchase  land  or  ti*  hold  the 
name  unless  it  is  given  Ihtin  Ijy  statnte^ 
Kay  Co.  tr.  Ikotlcrv*  40  Mu.  736. 

A   conniy   is   a  t/mixt   curjioratioTi,   mu\ 


there  fore  may  sue  and  be  siieti  by  virtue  of 
the  A^iTTt/  Aujcica  statute,  e.i:tctrdtn^  the 
word  ''person"  to  bodies  politic  ana  cm 
porate.  Uonalson  v.  San  Miguel  Co^  I  N. 
Mexico,  263. 

Counties  are  faaii  corr--*  •♦;,*«.  ^^^i 
may  take  ant!  holti  real  e^i  ntt 

poses  of  their  creation.     H  Uz 

vidson,  41  Ind,  215. 

As  lo  what  are  public  corporati^ms,  $ei 
Yarmouth  tr.  N.  Yarmootlt,  56  Atn<  Der- 
66b,  and  cartes  cited  In  note  to  hame;  ^*:^ 
34  Me.  4tl  ;  Loyd  t\  May,  55  Am.  Uf^ 
347  ;  s.  c,  s  N.  Y.  369. 

In  A^iKJiti  a  county  is  a  body  |W4lHlCitJil 
process  in  suit  may  be  served  on  ckfk  tit 
Its  boards  of  commi-Hsinnerj*-  Comtni* 
sioner*  r*  ?^(  "  •  ' 

To  a  suit  .  a  cniint)\ 

certain  per>.. , . .  „.  . . . . ^..  ...  w.uniy  com^ 
missioners  **  were  made  sole  defendiflt* 
M'M,  I.  That  neither  the  constitution  Rw 
.statutes  of  Sooth  Carolina  di'dare  the 
name  by  which  a  county  !*hal!  be  siicit 
2.  That  if  the  action  shiM'^  '  '  ' 
brought  againiit  the  louuIh 

nnme,  the  miMJeacripiion   v..       

at  the  trial,  and  therefore  mrm^-hed  n«> 
ground  ft>r  reversing  rhc  Judgment,  Com- 
ntissioncrs  i^*  Commerce  liank,  97  tJ.  f^^ 

A  county  may  be  srued  on  the  csomtncmr 

law  action  of  tVe^jjia?**.  Mi>ntgotnery  C»>n 
ZK  Miller,  S2  Ind  572, 

As  to  liability  to  stJti*  gmerailv,  see  Ki% 
moml  f^  Steafrt*  Co.,  iS  Minn.  fe.  Black' 
ford  Co.  ff.  ^. 

In  l.auhi^  prohibited 

frt^im  contr-u  hiii;   ,1  ^  ^  .  --- 

without  providing  in 
the  payment  of  tne  \n 
so  contracted.     Copmartin  t'*  Vnwcz  Jnty. 
2\  La,  Ann.  190.    Hut  see  Talbottr  P*mh 
of  lljerville,  '4  La,  Ami,  ij^  -ind  Rtisi*  v, 
rarish  of  Iljcrvilfe,  24  \jk,  Ann    nrl 

Uontis  and  oote*  is'^ued  l>y  the  polKT 
iury  without  authnrTtv  of  law,  are  v»t(H 
Urea  UK  r.  IlxTviUe  ^*;,irt*h,  2t  t*A.  Aim. 
233;  Mnrnonneaux  r\  Pitlicc  Jury*  J>  Li 
Ann,  2^*' 

3.  Md'oy  t\  VVashingtrin  Co^  3  Wil! 
Jr.  \V.  S,  d  C.)  >Hj ;  Finytl  Co.  K  Htir^ 
49  C  a,  462. 
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rill  be  found  laid  down  in  the  consututions,  codes,  and 

t  various  States ;   that  either  as  acknowledged  public 

s,  or  as  quiui  corporations,  they  generally  will  be  foitnd 

th  the  following  corporate  powers:  — 

e  and  be  sued  by  a  corporate  name* 

ve  a  county  seal. 

ke  and  hold  real  estate  within  their  respective  limits* 

rsonal  property,  for  such  objects  and  purposes  as  county 

r  may  be,  authorizctl  by  law,  and  for  such  other  objects 

sxpressly  authorized  by  law. 

ike  such  contracts  as  may  be  necessary  and  proper  for 

on  of  the  same  objects  and  purposes. 

corporate  powers  to  be  exercised  by  commrssioners, 
,  or  such  officers  as  may  be  created  and  designated  for 
»e  by  the  several  State  legislatures." 
(wing-cases  will  illustrate  certain  miscellaneous  general 
counties  as  expounded  by  the  courts  of  the   several 


^Tr^iinrif-ft'*  ITI  the  Annual 
-  and  Revisions  of 
J  IIS  of  ihe  scverai 

cfeat«cl  b>'  a  territonaT  Icgis- 
iwer  to  Iriiig  suit,  altliouKh 

3e$  nr>t  ex  pretty  give  the 
so.  SaU  Lake  Co,  7^,  Gold- 
9. 

ly  maiiU^m  an  action  to  en- 
if^mpany  frcini  iayi'ng  a  track 
wlul  juthority  alonj^  and  in 
.     Str;irtia  Co.  T/,    Railroad 

s  the  leg^l  capacity  to  sue  for 
tTghwav3<     Lawf  ence  Co.  v, 

.  itt  or  foredosure. 

,  jt  Mo.  App.  312. 

11.C  right  10  employ 

^sceolii  Co.»  59  Iowa, 


o,8j  ky. 


aw*  of  Afiftfrfsaia  a  coutity 
rtld  Imd  in  sa^tisfaction  of  k 

t   a   debtor.     Shepard 

linn.  519. 

•  •■I - s  to  sel I   thei r  swamp 

(.-red  iti  Linville  ^«  Bohanan, 
Ludnbon  Co,  v.  County,  40 
id   Page  Co.  t>.  Couniy,  41 

'.  ts  in  any  city  in  JTansaf 

the  use'ancf  benefit  of 

.,..,i  ;. City  of  Leavcnworthi 

projwrty  h  for   puhiHc  use- 
est  own,  114  Masf.  214^ 
ty  of   a   onmiy  can  be  pur* 
ifough  the   Hoard  of  Super* 

in  case*^  where  Mtme  other 
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officer  is  specially  ant hoiri^ed  to  make  salt, 
McCrossin  ?^  Lincoln  Co.,  57  Wm-  184. 

As  to  powers  of  a  county  in  the  con- 
struction of  bridge.^,  validity  and  enforce- 
ment of  contracts  there  for.  and  proper  ap^ 
plication  uf  county  funds  in  paymcni. 
Clark  V.  Davton,  6  Nek  195;  Folhner  f^ 
Nichols,  6  Nek  204, 

Building  a  public  bridge  may  be  a  work 
of  public  improvement,  in  aid  of  which  ju 
issue  of  county  bonds  may  be  made,  iiot- 
wirhtstanding  that  the  constructors  of  the* 
bridge  are  to  be  authorized  to  collect  tollii- 
Building  A.ss.  v,  Sherwin*  6  Neb.  4S. 

Under  power  to  appropriiite  mon^y  U> 
build  a  bridge^  a  county  may  do  part  wheu 
a  foreign  cor^joration  does  the  rest.  Kan- 
saa  City  Bridge  Co>  %*.  CommJs&ioocr^,  34 
Kan.  670. 

In  the  absence  of  a  statute  or  contract, 
one  county  cannot  compel  another  to  ji*in 
in  the  erection  or  repair  of  a  bridge  3Cro6>s 
a  stream  separating  them.  Brown  7/.  Mei 
rick  Co«,  1 8  Nek  355.  See  also  Bftiix^feLs, 
2  Am.  &  Eng.  En  eye*  of  LaWi  540. 

A  county  cannot  sue  out  a  writ  of  error 
to  review  a  judgment  in    a  proceeding  t<> 
compel  the  commks loners  to  perform  do 
tie?^   devolving  upon  them  as  individual**. 
Kitsap  Co*  r.K  Carson,  i  Wash,  Tet.  4 to, 

County  authorities  may  not  make  a  bai- 
gaSn  with  an  a^cnt  to  refund  certain  bonrL* 
on  a  commission,  althoogh  an  agent  may 
be  iiilowetl  reasonable  compeittoliou  foi 
services  performed. 

The  court  will  not  allow  any  one  t»> 
.sfjccnlatc  on  the  fundf?*  of  a  county  bv 
proffering  advice  on  matters  of  law,  Wclv 
>ter  i\  Count V  \t\  Lancaster,  30  N,  W. 
Kep.  s.^. 
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tad  Ita  toAidiBti. 


2,  7a  aiquirt'  Titk  to  Real  EsMte. — ^A  county  may  take  land 
by  devise  for  a  public  school,  or  for  the  support  of  the  poor,*  Iq 
New  y&rk  the  people  of  a  county  are  not  competent  to  take  by 
grant, ^  and  the  law  of  that  State  requires  a  good  and  uuincum* 
bered  title  to  be  conveyed  whenever  a  county  buys  lands  for 
county  purposes.^  Under  a  statute  authorizing  a  county  to  pur- 
chase lands  *'for  public  uses,"  it  has  been  held  that  such  couQtj 
has  no  authority  to  purchase  land  at  an  execution  sale  upon  a 
judgmeift  obtained  upon  an  official  bond,* 

3,  Power  and  Respmisibility  as  io  Prisoners,  —  A  coiintj^  is  gen- 
erally bound  by  law  to  keep  a  good  and  sufficient  jail  for  the  %^{< 
keeping  of  criminals,  at  the  charge  of  the  county**  Towns  and 
cities  are  not  responsible  to  the  county  for  the  support  of  prisoners 
committed  to  the  county  jail,®  And  where  prisoners  are  sent 
from  one  county  to  another  to  be  tried,  the  costs  and  charges 
therefor  are  to  be  paid  by  the  original  county.''     , 

4,  Pmiwr  t0  kvy  Tories.  —  See  Taxation, 


Where  a  precinct  in  a  cow  my  b  Ne- 
bmska.  under  stalute  of  TS69,  tiistictt  bonds, 
the  bolder,  to  enforce  paymcnii  umst  sue 
the  courtly,  Davenport  v.  Dodge  Co.,  105 
tl.  S.  237, 

A  county  cannot  levy  a  tinkitig4und  taji 
t  o  pay  off  It*  (ioati  ng  i  ndebied  ne  ss.  U  n i  on 
Pactftc  H,  Co,  tK  y^ork  Co,,  10  Neb,  6f  2, 

A  county  cannot  isi?ut-  bonds  lo  build  .1 
iail  unless  |iower  to  do  ao  ts  giverj  bv 
Matuie.    State  v.  Lincoln  Co,,  tS  Netx  283. 

And  in  A/mts^f/ft  the  financial  powers* 
conferred  by  the  general  bw  ofi  Hoartls  of 
Supervbor^  do  not  include  that  of  borrow- 
ing money,  Wilis  v.  SupervtaorSt  W2 
U.S.  615. 

A  power  given  to  build  caurt-houses 
docs  not  imply  the  power  to  litsye  bc^nd^  or 
tither  commercutl  paj>er  in  payment,  Clai- 
lif>rnc  Co.  V.  llrooks,  1 1 1  U*  b,  ^oa 

Prior  to  act  of  18S4*  a  7>jcii  county  had 
no  ;^^tho^ity  to  issue  bonds  to  pay  for  a 
court-house,  Rol>ertson  t\  Brecdiove,  6t 
Texas,  316. 

A  county  has  no  power,  unless  conferred 
by  special  legislation,  to  borrow  money  for 
the  purpose  of  erecting  necessary  bridges. 
Simpson  zk   Lauderdale   County,  56  Ala, 

Where  there  is  no  inhibition  by  statute, 
there  is  nothing  in  the  common  law  which 
fjrcvents  a  county  from  incurring  valid  ol> 
ligations  for  const  meting  a  bridge  across 
a  fiver  scf>araUng  the  count)^  from  another 
county*  Washer  v.  liuJJiti  Co.,  no  V.%. 
55? 


I. 
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Bell  f .  Alexander,  tt  Texas,  350. 
Jack&on  v,  Cary,  8  Johns.  (N,Y,J  1 


Gillespie  v.  Broas*  23  Barb,  (N*  Y.) 


Williams  Pr  l^sh,  S  Mmn,  ^g/S, 
But  it  has^  been  Ik^UI  that  a  county  could 
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purchase  land  at  a  tax  sale.  Parish  m.  Eager, 
15  Wis,  532. 

5.  Peters  t^  State,  9  Ga.  109^  Comrs.  tv 
Conirs,.  75  N,  C,  240;  Ransom  k  Gentry 
Co.,  4S  Mo.  34 1. 

In  P^HHi^'h'anh  a  county  is  bound  to 
furnish  fare  to  keep  the  prisoners  cootfoct 
able  in  jaiL  Richardson  v,  Clvicm  Co, 
14  Pa.  St,  198, 

A  county  is  al^o  liable  to  the  $her!f  for 
the  costs  of  boarding  i>cr5ons  confined  in 
the  countv  jail,  Bell  it.  Fond  du  Lac  Co., 
jj  Wis,  "433  i  Tavlor  r.  Salt  take  Co.,  2 
Utah,  405;  Uetrod  v.  Wayne  Co., ^3  Mich 
169, 

liut  it  is  discretionary  with  the  commlv 
sioners  10  pay  a  claim-ior  caring  for  a  per- 
son outside  a  jaiU  Hendricks  v.  C  hautaii tju^ 
Co,,  35  Kan.  483. 

A  county  it»  not  liable  fof  srrviqes  of  a 
jailer  appotiited  b^*  the  sheriff,  Seibert  t, 
Lijgan  Co,,  61  III.  155;  Uniofi  COw  »♦  Pm 
ton,  63  IlL  450, 

6.  Aferrimack  v.  Concord,  jp  N.  H.  295; 
Gates  ?'.  Johnson  Co.,  j6  Teitas,  144. 

7*  State  V.  Anson,  u  I  red.  *N.  Car,J  L 
115;  Perry  Co.  v.  Logan,  4  Mo.  434;  Alie 
glicny  Co>  TK  lioward  Co-^  57  Md,  393; 
Washoe  Co.%\  Humboldt  €0,14  Nev,  123; 
Hart  V.  Howard  Co.,  44  Ark.  560, 

As  to  ownership  of  fines.  Waihinglon 
Co.  V.  State,  43  Ark,  267* 

But  a  county  cannot  recover  cosls  of  in 
vestigatmg  a  felony  cer tilled  from  afiothir 
county  in  the  absence  of  statinte.  Henr\ 
Co,  v,  St.  Clair  Co,,  Bi  Mo,  71. 

But  the  original  county  cannot  be  maiJc 
liable  for  boarding  the  petit  jury.  Bright 
V.  Pike  Co,,  69  Mo,  519, 

Kx(>cnses  incurred  for  court-roofn,  jururw 
etc.,  are  not  costs,  Stanton  Co.  v.  Madi- 
son  Co.,  10  NcU  304. 


Witieftl  ^d*t«noe      COUNTIES, 


ftud  Ufl  lucid  tAt«. 


cing   power,  being  almost   the   highest  prerogative   of 

y,  is  conferred  on  the  counties  only  by  express  gr^nt 

islaturet  or  by  necessary  implication  of  its  laws.     The 

evy  all  needful  taxes  to  pay  all  claims  or  demands  ort 

',  and  to  cover  all  county  purposes,  is  usually  conferred.^ 

lion  of  certain  State  taxes  are  imposed  on  the  counties^ 

lount  assessed  against  a  county  becomes  a  debt  due.* 

inizatton  of  a  county,  and  qualification  of  its  officers, 

)ayable  to  them*  and  not  to  the  officers  of  the  county  to 

as  formerly  attached.^ 

rule  is  otherwise  as  to  taxes  levied  and  due  prior  to  the 

jrganization  of  the  new  county.*     The  powers  of  coun- 

matter  of  levying  taxes,  and  the  responsibility  for  the 

f  that  power,  must  of  necessity  be  greatly  dependent 

constitutions  of  the  individual  States  and  their  fiscal 
6 


,  AHeghany,  20  Md,  449;  Mc- 
ey  Co,,  7  6.  Mo.  (KyO  340, 
of  power  of  a  county  in  Ar- 
n  iiw*  3«e  Worthtn  p*  Badg- 

State,    I     Deg.    35$; 
36  Fa.  St.  524. 
t  has  b^cn  htld  that  the 
(1  ctiiiiity  officers  \\\  the 
_   ly  tastes  ate  imposed  upon 
oi  upon  the  comiry-     hxiy.* 
mworih  Co,,  z  Kan.  61, 
taxes   have   been   regularly 
returned,  the  resjioiirtibih^ty 
to  tlic  Staic  on  ai^count  there- 
People  f^  Monroe,  36  Mich. 

Company  v.  Brown  €o.t  t3 
r«c  tf.  Hitchcock,  19  Nt'b.  566. 
3  {d),  and  cases  cited 
r  powers  of  divers  conn  ties  in 

locial  taxes,  People  v.  Ma- 
I  III.  517  J  State  1'.  Spencer, 
Simmons  t\  Wibon,  66  N. 
lin^ton  V.  Cleveland  Co:,  67 

ler  a  mining  tajc  was  properly 
te  Pine  Co*V  Ash^  5  Nev.  279, 
of  countless  to  tax  i»  limittrd 
xas  act  of  1848,  or^nizing 
to  subjects  upon  which  a  tax 
fed   by  the  State,     Baker  t>. 

r  1848,  Teqiiir- 

'^.cities,  etc., 

,.. -|..-.  .  Lu  persons  and 

ntiTvvcned  by  a  statute 

■I  and  apportlomnent  of 

rthtti  collected,  between  the 

city,  and  thb  although  the 

t    bhould    ynju^ily  di^crimi- 

the  county      Sai^gamon  Co* 

63  I1L66 


The  /^^rik  Car&ihm  constitution,  art.  5^ 
I  7,  restraining  county  conimi^-sioneis  from 
levying  a  tax  more  than  double  the  Slate 
tajt.  doe.s  not  apply  to  taxe*  levied  to  i»ay 
debts  against  the  county  e^tisting  at  or 
before  the  adoption  of  the  conntitutkn, 
Houghton  tK  Com  ml  Bsi  oners,  70  N,  Ca^r. 
466;  U«lc  V.  The  Commissioners,  70  N, 
Car,  564;  Edwards  v.  Commissioners^  70 
N.  Car.  571;  Street  tu  CommisHionens,  ;o 
K.  Car.  t>44. 

A  county  has  no  lawful  anthority  to  make 
appropriations  for  any  object  for  which 
authority,  either  express  or  LmpUecl,  ha* 
not  been  j^iven  by  the  Stale  legislature- 
Hirney  i*.  Railroad  Co.,  32  Ind  244  ;  Hon- 
tcr  V,  tarai>bell  Co,,  7  Cald.  (Tcnn-)  49- 

Counties  are  authorized  to  levy  a*'*cs»- 
menti  for  local  improvements  wilhout 
regard  to  cash  valuation  of  the  property 
assessed.  ///  r^  Dowlan,  31  N-  W.  kejj  517* 

As  to  how  the  rights  and  duties  til  .^ 
CfJunty  In  levvinc  taxtii  diHcr  from  Ihuiw; 
of  the  Stale  I  WeTis  t\  Coles,  27  Ark.  603* 

As  to  the  power  of  counties  to  lev^  brtdge 
and  foad  taxes,  Kinscy  v*  Pulaski  Co,,  2 
DilL  253*  As  to  licenses,  see  Slate  f*  Knojt, 
52  Mo.  418. 

A  tax  to  pay  bounties  to  volunteers  has 
t>cen  held  not  to  be  for  municipal  purposes, 
and  therrfore  unconstitutionaL  State  v. 
Tap  pan,  ^9  Wis  664. 

As  to  the  e3ttcnt  of  liability  of  a  county 
for  an  tllei^al  tax,  Kellog  r.  Winnebago,  22 
W  ts .  97  i  1 ,4 1  o  n  7'.  M  a  n  i  t  o  w  oc,  40  Wis.  66S. 

A  county  is  not  liable  to  a  tax-payer  f*>r 
taxes  wrougly  collected  l^y  the  county  treas- 
urer  and  paid  over  to  the  State  or  m  un id- 
pal  1  tics  other  than  the  county.  Price  r, 
Lancaster  Co,,  18  Neb.  199, 

As  to  how  far  the  exercise  of  the  power 
to  levy  a  tax  may  be  cnuipclled  by  mrtmfa* 
mnxt  Graham  v.  iPurham,  32  Ark.  676. 
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3,  Powen  of  Legislature  over  Coimtlesp  —  (a)  Cmemily.  —  A  couot) 
being  one  of  the  [.nibHc  territorial  divisions  of  the  State,  crealed 
.md  organized  for  public  poUlical  purposes,  connected  with  the 
administration  of  the  State  government,  and  specially  charged 
with  the  administration  of  the  local  affairs  of  the  community, 
and  being  in  its  nature  and  objects  a  municipal  organization,  the 
legislature  may,  unless  restrained  by  the  consticutioni  or  some 
one  or  other  of  those  fundamental  maxims  of  right  and  justice 
with  respect  to  which  all  governments  and  society  are  supposed  t(j 
be  on^anized,  exercise  control  over  the  county  agencies,  ;md 
require  such  public  duties  and  functions  to  be  performed  by  ilium 
;is  fall  within  the  general  scope  and  objects  of  the  munidp^ 
organization,' 

The  right  to  hold  an  election  for  county  officers  cannot  exist 
without  an  express  grant  of  power  from  the  legislature*  It  tnay 
constitutionally  delegate  to  counties  (police  juries)  authority  lo 
pass  all  necessary  ordinances  as  to  roads  and  levees."  In  some 
.States  it  is  forbidden  by  the  constitution  to  confer  judicial  pn^cr* 
tm  the  commissioners.*  The  leg:islature  may  authorize  an  is&iic 
of  county  bonds  to  raise  money  for  the  construction  of  rojds," 
The  cEtablishment  of  counties,  court-houses,  and  jails  is  a  matter 
of  public  policy  dependent  upon  the  le^slative  will  for  their 
creation  and  continuance.® 

Certain  acts  creating  particular  counties  have  been  construed 
with  reference  merely  to  the  import  of  the  respective  act,' 

The  legislature  is  the  paramount  political  power,  and  may  coir- 
trol  the  action  of  county  oflFicers  in  the  matter  of  the  county 
debts* 

I*  Taltwt  Co.  t».  Queen  Anne  Co.,  50  Md,  Frecport  v.  Supervisors,  41  Ttl,  495*    Sec 

24^  rsotc»  68  Am.  Dec  27^, 

Counties  are  the  creatures  of  the  legi&l  at-  t.   Rrrvveri^Dav-                 ^ilTam  Jso 

tfvc  will.     Iraramie  Co,  r.  Albany  Co*.  92  5*   nunskltt-r  r.                     :   I*    ^'!i 

U.  H.  307.     Sec  *lso  Gwikler  v,  Day^oni  22  169  ;  Avery  t*  Polkc  J^'^y,  1  z  la.  Ai- 

Mi  tin.  366.  4.  SatiWrti  f.  Rice  Co  , »;  Mmii   . 

The  |jiiwer  of  Ihe  tegblaturc  over  iKcm  ft*   Such   an    act  tta*  held  n^*    ' 

iH  |ilcni^ry  and  abi^ohiLe,  cxct*|Jt  as  reslncl-  cunflkt  wiMi  lliL-  rl.iusc  of  (he                   ^1 

ril  by  the  i:otiHtUu«ion.    State  *'.  McFadtkn,  forbid<bng  ctnmlieii  t**  r;tbe  n.                 if 

2\  Minn.  40 \  Coiuiiy  of  Richland  p.  Cou nl y  comi |*iiiiy*  corpnraijon,  ur  aasKiciatiiiiu  dilate 

ol  lavvrtiice,  %l  III.  i^  Slate  -'.  Commit  t^  Warrcu  Co.,  17  Uhlf*  M.  J5S.    Src  \\m 

sionei^,  12  Kan,  4t6.    Sec  Wstdc  3*.  Ciiy  McKcslion  r*.  CuniJ>crlafid  Co.j  91  N'-Cir. 

of  Richmond,  18  Gratt.  (Va.)  ^i\  State  k  2^\. 

County  of  Dorscy,  aS  Ark,  37I  6*  Ba^  v.  Foivtlciovt  n  Tc*,  !^. 

The  Jcgjslaturc  may  inirrtasc  or  decrease  T»   McCnIlough's  Appeal,  34  I*a.  St  24^; 

thQ  area  of  a  county,  and  may  alMjlkh  coun-  Slate  t\  Stevens,  2t  Kan.  2toj  /u  nf  Hot 

tics  in  changing  the  county  Imcs,  or  in  comb,  zi  Kat^.  61S. 

crcAling  new  coutitie^i;  and  in  dividing  a  The  county    of    Sacrmmcitto  k  noT 

couitiy  has  full   power  to    apportitin  \\s  munid|)al  corporation*    Pcopk  u,  Saa^ 

delils   between    ttic    oew  couiuies  forniciL  menlo  Co.,   45  L\il.  692* 

Division  of  Howard  Co.  15  Kansas,  194;  A  Noftli  CaroJitia  acr  of  iSHt  f«nfc  r.  .t, 

Sedgwick  Co,  r*  Hunker,  t6  Kansas,  498;  the  auihorltics  of  Cumbcrlani!                   1 

l^arftmie  Coi  f '  Albany  Co.^  92  C-  S,  307;  er  to  levy  uxe^  and  is^ue  bi.                  c 

Opinion  on    Towtishii>    (Jritaniiaiion,    55  the  expense  of  a  free  bridge  pvcj  l/ic  L4^ 

Mo.  29s  i  l.ove  2^  Sciienk,  12   Iretl  L  (N.  Fear  Kivcr.      McKcshon  t*.   CnmkrUMd 

V.,\    jp4^      The    bw  governing    a    cottnty  Co.,  t>3  N.  Car.  243* 

nui)'  \k  changed  bv  tJie  Stale  at  any  time,  S.   It  may  direct  county  officers  bc»w  Add 
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tatian  of  the  State  debt  in  the  coustitiitioji  does  not 

mwerof  the  kgislature  to  allow  the  counties  to  contract 

n  act  authorixiiig  county  commissioner&  to  organize 

Jin  panics,  the  cost  to  be  assessed  upon  neigh  boring  real 

onstitutional^ 

islature  may  not,  by  a  mere  legtslatrve  act,  create  an 

;sa  from  one  county  to  another.** 

mic  law  of  the  State,  as  expressed  in  the  State  consti- 

,\  however,  impose  limitations  on  the  legislature  as  to 

1  of  existing  counties,  or  the  creation  of  new  counties  * 


■  to  pay  county  debts.  Mc- 
U3(,  ft  Cal,  i@7;  £jtat£  v.  St, 
Mo.  546, 

not  be  pre*uTped  to  have  ap- 
unty  funds   to  the  tnjurv  of 
it  bout  txprey^  words,     Pe*> 
-  C.U.  97. 

'>r  funding  of  the  debt 

t*  t\  Contra  Coi»ta  Co., 

Lhd.{jmaii  t*.  Morris,  2S  CaU 

niiion  to  a  county* 
fitted,  or  any  right 

1  it,'.^^t  :%  Hogg^  1  Htimph. 

ot,  by  a  rciTLhactivc  act,  con- 
3 J    actiuu  of   certain    county 
in   is^stting   certain    bonds, 
litter,  2  Kaii^:^,  1 1 5, 
u.  Yuiu,  I J  Cah  175. 
V.   Witvch*;stcr  Co*p  36  Ind. 

f  hasiy  Icmtatmn,  money  \a 
inty  whtcii  rightftilly  belongsi 
is  competcfit  to  provide  for 
of  the  error*  Jackson  t»*  La 
*.  490. 

reimbursement  to  one  coun- 
>r  the  cfjjit  of  trials  removed 
4ng  IK  Union,  i$  Pa.  St.  166. 
jniy  coiUracI  a  debt,  artd  bc» 
is*  due  a  new  cotnuy  is  crc- 
the  legisLiture  luay  appoint 
to  award  the   amount  that 
f"    ^hall   pay  a^  its    share* 
L  o„  a6'Cai  641. 
■  Ml  oi  Tfftmsstf  dec1:ires 
iiiaiion  of  a  new  county,  no 
in  ty  shall  apt>foach  the  court* 
Id  counly  from  whkh  it  shall 
cr  than  twelve  inik'^;  thcrc- 
foriuation  of  a  new  county 
ns  arc  not  .idhcred  to,  a  court 
tltj  on  the  com|3lajnt  of  the 
est  ore  it  to  its  onginal  bound- 
train  the  ofBccrs  of  tht  new 
ic  eatercjse  of  any  jurisdiction 
nun  da  rics ,     H  au  ry  Co  un  ty  x\ 
ui-iti.  fTenn.)  ^36 

ry  ^'ill,  tipoJ!  a  proper 
I  in    the    iuinrntsisioner* 


from  organizing  a  ;:onnty,  created  by  an  act 
that  is  nnconstituEional  and  void ;  yet,  after 
the  county  has  been  organized,  thi£  court 
of  chancer]^  has  no  power  to  aliolish  it,  or 
restrain  eatisimg  officers  from  estccnting 
their  several  functions*  Ford  f*  Fartncr, 
9  Hnmph.  (Tenn^J  X^i. 

I'he  act  to  erect  the  county  of  Nobtc  h^ld 
not  mconsbtcnt  with  the  coniititutioM  of 
Ohio.     Evans  r?.  Dudley,  I  Uhio  St*  437, 

Under  the  constitution  of  Nfw  JkW-^, 
there  i$  no  objection  to  ihe  crcclion  and 
organization  of*^  a  couiily  for  mtnucij:ial  and 
judicia]  purposes  only,  ttntd  tlic  next  |>otiti- 
ca!  apportionment  of'  representation  can  be 
constitutionally  made*  uilh  provision  to 
secure  to  electors  in  the  mean  time  the  full 
enjoyment  of  the  right  of  suffrage.  The 
legislature  are  nowhere  restrained,  directed, 
or  limited  in  regard  to  the  nature,  gfade, 
or  character  of  evidence  which  they  must 
have  ajs  the  basis  *A  their  action.  In  some 
specified  ca^ea  their  power  is  limited,  and 
in  others  conditional,  depending  upon  the 
existing  of  certain  facts;  but  they  must 
necessarily  decide  whether  such  fact*  exist, 
and  the  courts  are  bound  to  presume  that 
the  legislature  acted  upon  good  and  sufA- 
cicnt  evidence.  De  Comp.  v.  Eveland,  19 
liarb.  (N.  V^)  Si. 

Where  the  constitution  requires  thai  the 
legislature  shall  establish  but  one  system 
of  town  and  county  government,  which 
shall  l>e  as  nearly  unjforu>  as  possible,  a 
special  act  makit>g  special  provisions  for 
one  county,  varying  from  those  made  by 
the  general  law,  is  unconstitutional  State 
V.  Rcardon,  54  VYis.  484;  State  1^,  Milwau 
kee  Co.,  ;<;  Wis.  339. 

The  legislature  of  /ilmms  cannot  abolish 
counties,  remove  county-i>c;iis,  add  the 
territory  of  one  county  to  another,  without 
submitting  the  act  to  I  he  vote  of  the  inhal> 
it  ants  affected  by  the  change.  I*co|ilc  *". 
Marshall,  m  I  lb  391. 

And  where  a  Stale  has  full  power  l4* 
create  counties,  the  exercise  <>f  this  power 
is  conclusive  ;c5  to  the  existence  of  facts 
made  hy  the  constitution  of  the  Stale  pre- 
rccjuisitc  to  such  enactment*  Lusher  v, 
Scitcs,  4  W.  Va.  n. 
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Apart  from  such  limitations  as  may  be  found  in  the  respective 
State  constituUons,  the  erection  of  new  counties  may  be  the  sub- 
ject of  general  or  special  legislation  ;  *  and  a  mere  irregularity  in 
the  provisions  of  the  organizing  act  will  not  render  the  whole  act 
void.* 

{b)  Boundaries^  Change  of.  Dhnsion  and  ConsoUdaiion  ^f  C(mn- 
lits.  —  Except  where  a  limitation  exists  in  the  constitution  of  a 
State,  the  legislature  may;  in  its  discretion,  by  general  or  special 
acts,  provide  for  change  of  boundaries,  the  division^  alteration^  or 
consolidation  of  existing  counties,  and  the  creation  and  orgauiza^ 
tion  of  new  counties.  This  principle  of  the  law  may  be  said  lo 
be  unquestioned  and  universal,  and  finds  its  reason  iu  theesscnEia] 
nature  of  counties  as  political  subdivisions  of  the  State,  the  sub- 
ject  creatures  of  its  sovereign  will  There  is  no  conflict  ui 
authorities  on  this  point,^ 


All  act  eotUled  **  Counties,  and  County 
Oncers/*  is  not  Qjien  to  Ibe  constitutional 
objection  of  cojitahiing  more  than  one  siib- 
jccU     State  £'.  l^ag^»  12  Neb*  jSCk 

Under  the  Wiumsm  to  nst  3  tut  ion,  an  act 
which  cleiitroys  ih€  unity  of  towti  and  coun- 
ty governnicntt  or  which  unncces^rily  in- 
terfere* with  its  unifofmity,  wilJ  be  invaJid. 
State  V,  Alerts  33  VV  is,  403. 

Tlve  power  of  the  IcgisLiture  to  or^aniie 
«aunUc:S,  and  to  change  the  ixjun claries  of 
such  asi  are  already  organifcd,  1^  not  limited 
or  restticied  by  a  const  itutiuiial  provision 
conccrtiing  the  apportionment  of  ^nators 
iiid  representatives  once  in  every  five  years. 
Slausson  %k  Radnc,  Tj  Wis,  398;  Granger 
f\  Pulaski,  26  Ark.  37. 

A  constitutional  j>ro vision,  regulating 
the  appointment  of  rcpreaentative  and  sena- 
torial districts^  docs  not  Inhibit  the  legisla- 
furc  from  passing  an  act  changing  count>' 
botmdarics.  Howard  ik  Mc  Dear  mid,  26 
Ark  100, 

The  power  to  change  county  lines  j-s  In- 
herent in  the  legklature,  subject  to  enprcss 
const iturional  resit ici tons  and  the  essen- 
tial re fjui sites  of  the  State  which  are  im- 
plied  in  our  form  of  gnvernment.  Reynolds 
V,  Holland,  35  Ark,  56,  See  also  Division 
of  Hownrd  Ct>umv,  15  Kan.  (94. 

1.  Allen  p.  Hostettcr,  16  liuU  tji  Dun- 
coin  Ix:  r'.  Prindle,  I  a  Iowa,  1. 

2.  Carelton  v.  Feofjle,  lO  Mich.  250. 

An  act  entitled  **  Counties,  and  County 
Ofiicerii,'*  is  not  optn  lo  the  constitutional 
objectiiin  of  containing  mare  than  one  ^ub* 
ject.    State  v.  I'age^  la  Neb.  3S6* 

3.  People  V,  Powers,  25  III.  1 87  ;  Laramie 
Co.  V.  Albany  Co.^  92  U.  K.  307  ;  Slausson 
K  Racine,  Ij'Wis.  39S;  Granger  ta  Pulaski, 
36  Ark.  37  J  Alkn  r.  IJostrlfer,  16  huL  15  j 
Reynold^  t^  I  lolland,  35  Ark.  56. 

The  legislature  has  exclusive  [lowcr  to 
provide  for  the  or ganUation  of  new  count*e*i. 


and  4  legislative  recogniii'  ■ 

and  even  fraudulent  org^n 

the  same  void,    ijtatc  v.  v......*....-..L..nwTs 

t3  Kan;»as,  426. 

Hut  where  a  county  orgiinijal ton  hasl^cn 
obtained  by  fraud,  a'  quo  %tnjrrtmifi  will  iif 
against  the  persons  a^s^umiftg  to  aa  .i 
oificers.  State  v,  Commii&sioneri,  u  Kai 
441. 

The  legislature  has  constitiit''"^'  '^'^^1 
to  change  the  boundary  lines 
O pini o n  of  Supreme  Co urt,  6  C 1 ;  i 

As  to  original  establishment  and  Ruhsc 
^uent  division  of  counries  in  AAusmAni^tit 
see  note    to    Com.  i^   Roxbury,  9  Cfijt 

(Mass,hS'^- 

An  act  taking  territory  from  a 
to  give  it  to  a  dty,  does  not  impair  r 
ligation  of  contract*  of  county  crci   ■: 
Wade  c.  Richmond,  tS  Gratt.  \Va.)  V-.- 

The  legisUinre  of  A^rw  JVi"  nji« 
authority  to  erect  new  ci>tmtjc»*  w-jh-uEi 
restriction  as  to  lime  and  mmmtt  uf  sticii 
erection.     Rumsey  r.  People,  ig  N.  W  41. 

The  legislature  may  delegate  the  |>i>wli 
to  organize  counties.  'Comrs*  ?/.  Spitlci,  13 
Ind.  235. 

Where  a  new  county  t=  —  -■-  ',  a  "v> 
cancy"  happens  in  the  c  ^.  ac- 

cording to  the  meaning  "^  .    i'.4,o{ 

the  conitiitftion  of  jPfwnri^/rwnwr,  mhicb 
the  governor  may  filL  Walab  v^  Cowi,  Sq 
Pa.  St.  419. 

Grounds,  extent,  and  limits  of  the  ^ovf-r 
of  the  legislature  of  Afhirsi/f/*  to  creai' 
and  alter  counties.  Pun  wood  *'.  Stipt^ 
visors  of  Montgomcnv  52  Ml^,  523. 

The  effects  of  a  th vision  of  a 
upon  Its  antecedent  indcbrrdnfs 
sidcrcdj    and   p^o%i5♦ion^  of    j  ■• 

statute,  setting  off  Panilko  ii  ■, 

which  provided  that  Craven  C".,,,,.  ...  ■  ^ 
remain  liable  for  her  whole  dcbt,unle»*'' 
^3 
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titude  of  cases  to  be  hnmd  \n  the  books  are  simply 
of  the  above  proposition,  or,  as  is  more  generally  the 
:o  do  with  the  adjudication  of  cases  involving  the  con* 
r  interpretation  of  the  various  State  constitutions,  or 
or  specii^l  lawsjwhich  may  have  been  passed  from  time 
t  is  quite  common  for  the  constitution  or  laws  of  a 
HMde  that  the  lines  of  a  new  county,  carved  out  of  one 
lid  ones,  shall  not  run  within  a  certain  limited  distance 
ity-seat ;  *  also  that  the  territory  and  population  shall 
nished  below  a  certain  limit ;  *  and  it  is  not  infrequently 
lat  the  question  of  the  division  of  a  county  must  be 
to  the  decision  of  the  qualtficd  voters  of  the  comity 
?r  provided  by  law,  and  that,  before  such  division  can 
e  approval  of  a  certain  proportion  of  the  voters  must  he 

'  Resfiifs   of  Change  of  County   Baumianes,    or  Erec* 

Vetv  County  out  of  the  Oid^  with  Respect  to  wkether 
fediugs  iur  to  be  cofi ducted  in  Courts  of  Did  or  of  Nezt* 
Jpon  general  principles  of  law»  if  part  of  the  county  is 
rom  it  by  annexation  to  another,  or  by  the  creation  of 
tity,  the  remaining  part  of  the  county  retains  all  its 
awers,  right s»  duties,  and  privileges,  and  remains  sub- 
ts  obligations  and  duties,  unless  some  express  provision 
rary  be  made  by  the  acts  authorizing  the  separation,* 

■  Pflmfic<i  a  fair  pro|x>rtitin  it  can  Ijc  taken  io  form  pan  of  a  ntw 

ty  pro[>crty  within  a  year,  —  county,  tJ<:»c*  not  mean  two-thircU  of   tht 

rative  to  make  the   precise  voles"  to   be   cajit,   but   twu-thirds  of   xht 

ar,  of  the  essence  of  the  ob-  mialificd  voters,     Cocke  ^^  Gooch,  5  Heish. 

nimssioners    of    Craven   v.  (Tenii.)  ^94;  Stuart  7%  Hair,  8  Baxt- (Teim.l 

I  of  Pamlico,  73  N,  Car.  29S.  14I- 

in  a  Const,  art,  7,.  §  j,  pro-  The  cunsent  of  a  majority  of  the  volcis 

first  division  of  counties  n>to  in  the  part  taken  oil  i*  only  required  in  ihr 

II  bif  \j\-  the  county  commis-  case  of  new  counties  to  be  formed  out  ut 
dotN  not  authorise  them  to  parts  of  old  ones;,  Reynolds  if.  Holland, 
sqiictit  division  or  alteration*  35  Ark.  56, 

nt   crcitliun   or  alteration   of  In   order  to  change  the   county  linua  t»f 

wtlh  the  legislature.     Grady  counties  already  organized,  or   to  rcmavc 

icr*  of  Lenoir,  74  N*  Car.  a  county  seat,  the  legislature  must  pasis  a 

special  law»  which  is  perfect  as  a  law  when 

le  creation  of  a  county  is  a  it  leaves  that  bodyj,  but  to  lake  e^cct  and 

ction,  a  court   of  chancery  become  oj>c rative  only  after  it  has   been 

I  itie  boimdarics  of  a  new  approved  bv  the  electors  of  the  county  in 

cure  to  the  old  one  so  much  question,    koos  s^*  Swenson,  6  Mtnn.  428* 

y  4£  is  declared  inviolable.  As  to  submission  to  the  voters,  see  Tavloi 

tct  inch  other  rights  in  the  v.  Taylor,   10  Minn.  107  i   People  v,  key- 

^rsnteed  by  the  organic  nolds,   ro  llh   t;    i'eople  zk  Morretl,  2% 

County    V.     Houston  Wend.  (N.  Y.)  563;  State  rv  KIwootl.  tt 

-    .  1  cnn,),  193,  Wis.   ty.    Compare  Uo^^fitW  p.  (mm.  ir> 

.  Burrows,  9  Humph.  (Tenn.)  Wis,  343. 

4  See  note,  S5  Am*  Dec.  101. 

■  ■-^gers,  I  Caldw.  fTenn.)  School  CommJ!istoncrs  7'.  School  Com 

i»ec,  I  Wis,  zoo;  State  mUsioncrs,  ^^   Md.   206;    Inhabitants  of 

li.  Hampshire  n  Inhabitants  of  Franltlin^  16 

itutional   provision    re-  Mass.  86;    Laramie  Co.  p.  Albany  Co.,  9* 

:.t  of   twf>thirds  of  the  V,  S.  307,  which  c;ist  contains  a  compre- 

,-*iimof  an  old  cotmty  before  hensivc  review  of  *hc  ];iw  affectbg  ihc 
IL.-J!                           i^m 
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Where  the  organiEation  o(  a  new  county  is  provided  for  by  law, 
the  acts  of  the  officers  nf  the  old  county  throu^^hout  the  lerritory 
ticsignated  for  the  new,  done  after  ihe  passage  of  the  act,  but 
before  the  actual  urgani^atiou  of  the  new  county,  are  valid** 

On  the  other  hand,  however,  the  formatign  of  a  new  county 
j^ives  it  all  the  jurisdiction  over  the  territory,  and  the  persotis  and 
l>ruperty  within  it,  both  avihff^ret  crimiriaii/rr,  which  the  old  count)* 
would  have  ]>ossess>a1  had  the  new  county  never  been  ercetcA* 

Criminal  yurisdiciiofi  as  afftrtrd  bj  Divisitm. — Thus,  where  a 
county  has  been  divided,  a  criminal  act  done  before  the  division 
within  the  ceded  territory,  can  be  prosecuted  only  in  the  new 
4.ounty.^ 


^r.itH»  of  cotijitiGS  iiiid  ihc  |>owar  of  the* 
(cgLsUiore  over  ihc  same  :  Kaglc  v.  llcard, 
^l  Ark.  497;  Askew  ^\  Hale  Co»,  54  Ala» 
<»43;  ii.  Cr,  25  Atiu  Hep,  ^jO;  Town  of 
l>t|»cre  V,  TowTJ  ui  UcUevuc,  31  Wis.  1  jo; 
Whitney  v.  Stowc,  j  1 1  M^^.  J73 ;  Stone  ?'. 
Ciiy  of  Charleatown,  1 14  Ma^,  Z\^  Sec 
mite  to  Moft$  t:'.  Shea,  S5  Am,  Dec-  lOO; 
Milwaukee  v.  MiJwaiike<.\  12  Wis.  95. 

In  creating,  new  toimtte.^  out  of  the  terri* 
lory  of  those  jdii>inmg^  it  is  for  the  icgis* 
liiurc  10  say  \o  what  txtent  the  j>roperty 
.*f  inhabit Jinis  of  the  detached  portions 
-hall  btar  tlic  burdens  r>f  the  counties  ti> 
xvhich  they  fijrmerly  belonged ;  and  in  the 
absence  ot  sncb  legjslalive  provision,  the 
new  couiUv  will  ix:  t^ntirely  freed  from  any 
^Jtirdtfjs oAbi!  old  conntics*  See  raseii  above 
I  itcd,  and  Caiiova  t\  Siatc»  18  Fix  512. 

As  lo  canlribuiion  uf  new  county  lo  old 
county  for  /rtf  raia  share  of  old  <febt,  see 
Chickasaw  Co.  v.  Clay  Co,,  62  Mb*.  3^51 
,intl  Ch»ck;isaw  Co.  i\  jiinixner  C*j.,  5$  Mis** 
*ji9. 

Where  1  cotiniy  has  tx*en  divided,  (lie 
rule  for  the  divi»t*:in  awd  apportionment  ni 
the  dcbls  and  pro|>eriy  l>ck>iigs  exclusively 
10  the  legislature,  anci  not  to  the  eonrts, 
Sedgwick  Co.  f,  Wiiiiker,  16  Kan,  498, 

As  to  right  of  a  titw  eounty  carved  oiii 
of  an  old  one  to  adJvi&ion  of  the  scboo! 
lomU  Wicomico  Co,  f,  Worcester  Co.,  35 
Md,  201 

An  act  cotnj^enfiiattuf;  .i  county  for  lost 
Jtffitoryis  const ittrdonal  »r*d  valkL  r'ni- 
o.iin  Cfh  n  Alkn  Co,,  1  Ohio  St.  J52. 

It  is  a  iAwJul  cxerciiie  of  kgisUtive  an- 
ihority,  ypon  tbc  divisii^n  of  CQtintle!^4  to 
<  onfer  a  part  f?f  the  property  of  the  old 
corporation  upon  I  be  new,  and  to  direct 
I  lie  oJd  body  to  pay  it  over  to  the  new. 
Mirrison  ?%  ItridgciOTi,  16  Ma^.  r6;  Hris- 
tui  7*,  New  Chester,  j  N.  H,  524;  Love 
-■,  Schenk,  12  I  red.  (N.  Car.)  L.  304.  Hut 
Huch  divisiun  must  be  made  at  the  lime  of 
liic  diviHion*  H.4mpshire  i'.  Franklin,  16 
Miss,  76;  Wiudh.im-*.  Port  la  ml,  4  Mas^.  390. 

Where   A.  r< unity  collecttd    bx   nionev 
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taxes  to  pay  its  share  f"' 
uf  B,  Cotmiy,  out  of  ^\ 
htidi  that  mff»ti*rmux  wnmu 
I  he  pay  lilt  lit  of   surh  share   ! 
money,'  and  that  a  tender     1    , 
county  warrants,  etc.,  would  noj 
cient/   Lee  Co**'.  PlMlSip^Cty,  if* 

Where  a   new  - 
fraetion^  of  iibl  im 
counties  "^^  '    ■  ■ 
liabilitir 
share  01 

thatf   as    rrn^ards    this    iJU(po3>c 
tounties  rcmuin  intact,     lEIouni  i 
I^udon  Cti.t  8  UitxX.  (1*cttti4  74* 

1*  Clark   I',  i;o*ji,  12  'I'e*,  "^95; 
Am.  Dec,  5J(      -^      ' 

Because,  1^ 
ofg;lnkrd,  Ih 

at  least,  snbjeut  tn  the  juti>titt.tiotj  u\ 
old,  0*Shca  v.  Twohig,  9  Tea.  j^,  I 
pie  P,  ikCftJire,  32  i.'al,  I4a^ 

As  to  wbat  k  nrgamiation  of  a  ne» 
county  in  AVMi/Ai,  »cc  Bebr  r,  WtH«d, 
rt  Neb.  601, 

The  division  of  a  county  will    nr^i  tjr 
complete  till  a  court  has  been  S' 
gani/cd   in  the  new  county  as  t. 
suits  to  be  l>cgun.    Buckingiiousc  r'  <»; 
19  Ind,  40 1, 

The  ol^keriii  of  tbc  r.i'*  ,  ..nmv  .  .-*-t 
to  hold  their  former  pt>* 
until  tbc  new  county  hi 
Clark  V.  Cfoss,  12  Tex,  195. 
l>kc^Morrell,  21  Wtoil.  (\ 

3.  Dr ake*s  A  dm  V  r '  r  V  u  ug  h, 

S.  State  r.  Donaldsirin,  3  Hthk.  (Te;in,| 
48;  State  ?^  Jones,  •)  N.  J,  U  357. 

The  conrii  of  the  *vU}  rrnintv,  hnwyvcr^ 
may  Ltc  said  to  have  jui 
tioti  of  a  new  county, 
plcte  organisation  c»f  the  unci.     ^ 
Hictruire,  32  CaU  14a     2^ee  alsu 
Hart,  4  IrrcL  (K.  C.l  22:. 

As  to  removal  of  cf 
one  county  c^mrt  to  as 
fixed,  Ivc«ehi  * ,  Territory,  i  Waih 
A 
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7/^//  in  Ciini  Cases  when*  a  Neta  Ctmniy  is  fonned,  — 
>n  of  a  county  or  counties  not  being  completed  until  the 
le  new  coimty  is  so  far  org^anized  as  to  enable  suits  to 
iced  in  the  new  county,  it  may  be  laid  down  as  a  general 
V  followed  in  most  of  the  States,  that,  where  the  juris* 
the  old  court  has  once  attached  pri^r  to  the  complete 
►n  of  the  new  county,  it  will  not  be  divested  by  the  sub- 
ganixatioo.  This  is  true,  although  the  rts^  or  the  parties, 
g  to  the  county,  and  the  proceedings  are  initiated 
,c  times  of  the  formation  and  organization  of  the  new 


,19  Ind. 

ehaneery  has  onc€  sLcuujr^tl 
[iimdlcnon,  neUht:r  a  change 
.  nor  a  change  oC  residence 
arit,  can  arrest  Ihe  proaccu- 
*    Anioid  ?'*  Styles,  2  Blacki. 

'Rof  a  new  counly,  ami 
i,  a  suit  having  liccn 
g  rjtie  to  rc^l  estate,  upon 
n  was  not  entered  until  after 
lion,  the  amrt  of  the  old 
risdicdon.    Milk  f .  Kent,  60 

'he  liefi  of  a  judgment 
I,  and  the  Act  dividiivi; 
Mnx  no  provision  for  keep* 
dt\*<}  as  10  Utid^  within  the 
the  licti  will  either  contimsc 
lawp  ftr  it  may  be  preserved 
thf  old  coirnt)',  without  ser- 

-  in   the  new.     West*s 

-i^iK-ud  prmcipic  1ms  Ijcen 
r  adftimistration  of  eM^ies. 
ra  f.  McCormtck,  2  A*  K* 
229;  DrAke's  Admrs.  v, 
.  Marsh.  (Ky.)  147;  State  :-. 

.{N.J.I  357- 

'^nhh  where^  after  the  death 
U  that  fiortion  «f  the  couniv 
^ideil  Ai  the  time  of  death 
'  a  new  cnttnty,  <.ir  attached 
iity.  the  probate  court  of  the 
retaina  it-*  jurisdiction  over 
ition.      H Brian's  Katatc»   34 

3 ,  >  contrary  view  hais  been 

the    legisJaiure    hnd 

riil  limits  of  a  county 

instituted  respecting  the  title 

In*     fudtpncnt  wjis  oblasned 

'     lit  to  be  en* 

iTtics  hi  the 

^    .  of  the  new 

ati  injnncii'»n,  on  the  grotind 


that  the  jurisdiclbn  of  the  court  of  tlie  old 
county  was  otisted  by  the  land  falting  with- 
in the  new  coijoty  after  divbion*  Kelly  ?■. 
Tate,  43  Ga.  SJS- 

And  in  J/it^im&  it  was  AM  that,  where  a 
county  wag  created  o«t  of  several  old  ones» 
the  right  of  defendants  resident  in  the  new 
county  to  have  suits  rentovcd,  itiu*t  be  ejt- 
tTcised  in  a  reaj^otiiible  Urae.  Mx^  pm^< 
Rhodes,  43  Ah!.  3;3. 

Twt  Catet,  —  The  ruling^i  in  tax  cases  are 
hi  conformity  with  the  general  rule  as  faid 
down  above'.  Moss  r\  Shear,  25  t*ah  j8 ; 
fi,  c.,  S5  Am.  Dec.  94,  and  note,  p.  lOj, 

In  Dcvor  v.  McCUntock^g  W:  &  S,  ( fa.  f 
80,  it  was  held  where  the  boundary  be- 
tween two  coiintii^s  is  changed  after  the 
ai^essors  of  the  town ji hips,  embraced  \\\ 
the  territory  transferred,  have  made  thdi 
assess  me  uta  for  the  current  year,  and  after 
the  time  for  making  and 'returning  the 
assessments  h^s  pa^ised^  the  old  county,  and 
not  the  new  one,  is  entitled  to  assess,  collect, 
and  retain  the  taxes  for  that  year  in  the 
triin-iferred  territory.  Board  of  Morgan 
1  o.  7'*  Hendrick*  Co^  J2  Ind*  234. 

All  ri phis  of  tax  otilkcrs  of  an  old  county 
over  terrftory  transferred  to  another  couniv 
remiin  for  taxes  levied  before  the  iramfci, 
EcVrJd^^e  v.  Mctrruden,  45  Misi..  194, 

But  for  circumstances  under  which  ftwaa 
hdii  that  the  old  county  could  not  recovei 
the  amount  of  taxes  levied  and  collected  in 
a  new  rounty*  partly  erected  out  of  the  old 
one,  upon  the  subjects  of  taxation  in  such 
new  county,  Trinity  Co.  r.  Polk  Co.,  58 
Texas,  321, 

In  some  States  a  justice  of  the  peace, 
com[ntssi<?ned  within  a  certain  district  and 
count)*,  cannot  act  under  his  former  ap 
pointment  upon  a  division  of  the  county,  if 
his  district  falls  entirely  within  the  new 
county  \  but  the  rule  is  otherwise  in  oibtr 
States,  Kespublicaf.  McCIean^  4  Yeate^^ 
{Pa J,  399 ►  C&m/*{}ri  Garey  v.  People,  9 
Cowen  (N*  Y.)»640;  People  r*  Morrell,  21 
Wend.  IN.  V.)  363;  State  i'.  Walker,  17 
Ohio.  135;  Exp.  McColInm.  1  Cow,  fN.  " 
550  i  State  7'.  Jacobs^  17  Ohio,  143. 
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{d)  Powa*  (Kurr  Conimfts,  —  The  legislature  niay,  in  its  dis- 
cretion, by  u  mandatory  act,  require  a  county  to  build,  or  aid  in 
building,  a  public  work  ouistde  its  limits  when  the  existence  ci 
such  a  work  is  deemed  of  special  importance  to  the  people  of  the 
county.*  It  may  authorize  a  county  which  has  become  a  party  lo 
A  contract  to  change  the  terms  with  the  consent  of  the  otii- 
party;*  and  the  origina!  contract  made  by  a  county,  althou-; 
void,  may  be  validated^ 

(e)  P^wrr  ^ver  County  Funds  and  Debts.  — The  legislature  hn^ 
absolute  authority  over  the  county  funds,^ 

And  it  may  direct  the  county  authorities  to  a!lo\v  just  ci 
out  of  the  public  treasury,  or  may  fix  the  amount,  ond  direct 
raising  of  means  by  taxation  for  their  payment,^ 

(/)    To  anthorize  Subscription  t0  Railroad   Storks,   etc.  —  (Sit 
Municipal  Aid  Bonds,) 

The  power  of  the  legislature  to  authorize  counties  to  sabscnbt 
to  stocks  or  bonds  of  railroads  and  other  corporations  of  !iuppose< 
public  benefit,  and  the  questions  which  arise  under  the  excrcij^i 
of  such  fK>wer,  differ  nothing  in  application  to  counties,  qn 
counties,  as  distinguished  from  cities  and  towns,  and  all  stricdv 
municipal  corporations.  The  fundamental  principles,  which  ar 
concKisivtily  decided,  can  be  briefly  touched  on  hera     The  powc: 

1.  County  of  Talliot  ik  Queen  Anue  Co., 
50  Md.  246  J  Carter  v,  Cambridge  Bridge, 
ro4  Mass*  236. 

It  may  author  lie  a  county  to  create  debts 
for  necessary  expenses  withoul  the  approval 
of  Ihe  juajority  of  voters  of  the  county* 
though  this  might  otherwise  be  necessary, 
Kvan:^  f.  CumlitTliind  Co.,  Sg  N,  Car.  15^^; 
Halcomber  t'.  Haywood  County  Camrs.tSt9 
N".  Car.  346.    See  6S  Am,  Dec.  note  399. 

t.  Louisville,  etc^  R.  K,  f.  Dividsott  Co.^ 
62  A tn.  Dec.  424 ;  5.c.|  i  Snecd  \T^\\n,\^hyi. 

8*  Steincs  v.  Franklin  Co^  4S  Mo.  167* 

4.  l^ve  «A  Schcnk,  12  Ired.  L.  (N.  Car,) 
304  s  People  V.  Power,  25  IIK  187 ;  Dennis 
t\  Maynard,  1 5  111,  477* 

They  are  nm  the  private  proiierty  of  the 
county,  since  the  county  is  a  mere  agency 
of  the  State.  And  while  the  tegisfkture 
cainnot  lake  from  the  county  its  proi>erty, 
it  may  direct  the  mode  in  wnich  the  prop- 
erty srtall  be  used  for  benefit  of  the  county- 
Stxile  r^  St.  Louis  Co.*  34  Mo-  546;  People 
t/.  Williams,  8  Cal.  97. 

5.  Dennis  z'*  MaynardT  tj  IIL  477* 
The  legislature  may  authorize  the  fatid- 

ing  of  the  county  debts,  or  I  he  issuance  of 
bonds  to  the  amount  of  its  just  indebted- 
ness. McDonald  \\  Maddux,  11  CaL  1S7; 
Chapman  v,  MorriSt  28  Cal.  393  \  Sharp  tu 
Contra  Costa  Co.,  34  CaL  ^84 ;  Comnus- 
sionerB  v.  People*  5  Neb*  \Tj\  Harrctt  v. 
Schuykr  Co.,  44  Mo.  197;  Chaska  Co.  r*. 
Supervisors,  6  Minn.  304  ;  Moran  v.  Mi^mi 
Co^  2  Black  (C*  C).  722;  Ritcbk  v,  Frank* 

% 


ivn  Co..  ^^  Wall  (U.  S,)  67,  See  ah 
Stelnes  v.  FrankHn  Ca,  4S  Mci,  167;  Dtt 
%\  Cookt  45  Gft.  32J.  See  note,  <S  An. 
Dec.  199. 

In  McDonald  \\  Mactdux*  1  t 
was  htld  that  an  att  to  jund 
debt  of  a  county,  ^w^  f'    ' 
dcmption  of  any  warrant- 
to  a  certam  date,  is  ohi 
county.    And  in   Sharp 
34  CaL  184,  it  was  ^t^'x^'- 
act  funding  the  dfS' 
claimants,  whoie  da 
its  provisions,  wcrt   ' 
go  all  further  claim 
posed   kgal   or  mor 
reciting   ujxjn   the   State,       1  li' 
generosity 4  and  not  the  gowd  ; 
State  could  Iw  invoked  by  the 
who  failed  to  fund  their  cUims. 
6$  Am.  Dec*  299. 

One  has  no  right  of  remedy  ai»ain>l  a 
government  or  subdivision  ihcicof  which 
cannot    be    taken    awav    by   gnveinmeut 
County  debt  is  part  of  tLe  Slate  A^H  ,  and 
as  there  may  lie  no  remedy  agAinsl  S' -j 
there    may  be   none   against   the    • 
the  sovereign  cannot  be  sued  n^i-  - 
o  w  n  con  sent.     1 1  u  nsac  ke  t  z\  L 
2SS;   s.  c,  6j   Am.   Dec.   rjc 
Langford  v.  King,  1   Mont,  j  ; 
State,  52  Ala.  336;  People  r.  J 
N*  Y.  46 J  Hastings*'.  County  or  >.m  rr.r 
Cisco,  iS  Cal  59 i  Rose  v\  Eitudillo*,  39  C  ' 
275- 
->6 
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ic  extraordinary  powers  conferred  on  counties.  That 
;tent  for  the  legislature,  in  the  absence  of  specially 
:onstituliooal  limitations,  to  authorize  a  county  to  aid 
jtruction  of  railroads  or  such  like  corporatiuns,  is  no 
^pen  question.     The  principle  has  been  sustained  by 

almost  unbrokeiT  hne  of  decisions  in  the  Slate  and 
rts,*  yudgt  Dillon^  however,  states,  that,  despite  this 
sions,  '*the  soundness  of  this  principle  is  open  to  grave 
icwed  simply  as  one  of  constitutional  Liw,  and  that, 

the  light  ot  Its  effects,  this  invention  to  aid  the  en< 
private  corporations  has  proved  itself  baneful  in  the 
:,**^  In  the  leading  case  of  Sharplcss  v.  Mayor  of 
a,  Black,  C  5^l  while  admitting  the  binding  force  of  the 
nterpretaiion  of  the  law,  vigorously  challenges  the  wis- 

exercise  as  a  sound  question  of  public  policy,  and 
^  evils  which  were  bound  to  result  therefrom.^ 
this  power  in  the  legislature  was  first  affirmed,*  then 
^  denial  adhered  to  for  seven  years,  to  be  virtually  over- 
e  more  by  a  case  which  straddled  both  principle  and  pre* 
'he  legislature  may  even  compel  a  county  to  subscribe  to 
stock  of  a  railroad  already  built^  to  issue  bonds  in  pay* 
I  subscription,  and  to  raise  money  to  meet  the  same  by 

It  may  limit  subscriptions  by  conditions  precedent;* 


d  case*  dlcil  in  rinlf;.  The 
wht»le  qduslion  date?*  Ijack 
13*37  ;  And  i  *oddin  "'*  Cruittp, 
120*  b  the  earlie&l  ca^i:  on 

.  c,  5^  Am,   Dec.  759,  and 

a  111  u*  \tc  the  leading  case. 
;h  Cu,  r.  Milkf,  j  KAnsas, 
on  ot  the  court  cpver^  the 
lively.  Thocitscs  might  be 
ilYcrent  States,  hut  they  uni- 

thc  pjopo*!iition»  except  in 
dcrnl  courts  have  followed 
f  the  Stale  courts,  Mitchell 
{  Wull.  {V,  S.M70;  Rogcf-i 
J  Wall.  (U,  S.)6S4;  UuTtcd 

Co..  .j6U.  a  21 1, 

Mun,  Corp,  §  104. 
ess  t\  Mayor,  ^  I  ra.  St,  158, 
'5,  **This  is»  beyond  all  com- 
>st  important  case  that  has 
Is  court  since  the  forniation 
nieht.  The  fate  oi  many 
:  piibyc  imp  rove  me  tits  hangs 
„     I  f  al  1  muni  L*i  pal  Ss  ubst  ri  \> 

railroad s»  which  are  nctes- 

^'ite  those  ad  vantage**  to 

■  he  etititles  hen  M*ust 

r  year*   Ut  ccme,  and 

endcti  *m  them  tnust  be  losi. 

four  I  ten  millioni?  of  the>e 
Ml  taken  ?>y  1*>«irouglLS  <;ities 

:i: 


and  count ies  within  this  cdnimon wealth. 
It  may  be  well  suppo^^d  that  a  large 
aiouunt  of  the  bond^  are  in  the  hands  ot 
innocent  holders.  The  reverse  of  the  piv 
lure  is  no  less  appalling.  It  is  even  more 
so,  3S  some  view  it.  If  the  power  exists,  it 
will  continue  lo  be  exerted,  and  general  Is 
a  wJll  be  used  under  the  influeuce  of  those 
who  are  personally  interested,  and  who 
do  not  see  or  care  for  the  ultimate  injurv  it 
may  bring  to  ihe  people  at  large.  »  ,  ,  This 
plani  if  unchecked  by  this  court,  will  prolv 
ably  go  on  until  it  rein  Its  in  same  startling 
calamity  to  rouse  the  masses  of  the  (peo- 
ple." The  \on^  and  abte  opinion  of  the 
teamed  judge  m  this  case  may  fairly  be 
said  to  exhaust  the  Jaw  on  the  subject,  as. 
well  as  its  economic  bearings  ;  and  he  de- 
cider the  case  as  one  of  first  impre^jsioiis. 

4.  Dubuque  Cck  u.  Railroad  Co**  4  G* 
Greene  (Iowa),  I, 

5.  State  i;  Wapello  Co.,  13  Iowa.  388, 

6.  [IanM>n  P,  Vernon,  27  Iowa,  28. 
Note  Ihe  virtual  but  not  acknowledged 

overthrow  of  the  line  of  authorities  deny- 
ing the  powers  in  Stewart  p,  Polk  Co,,  jp 
Iowa,  i*  The  legisbtlve  and  judicial  hrs- 
lorv  of  Ihe  subject  is  fullv  stated  in  King 
7'.  Wilson,  I  Dilkm  (U.  Si  C  C)*  Sy^ 

7*  Railroad  Company  v.  Napa  Qj.,  30 
Cid,  435. 

8*  h  may  limit  county  subscriptions  by 
Londitinns  precedent.     Thompson  tf,  Kelly, 
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may  require  that  the  question  of  subsciipuun  shall  first  be  sub- 
mitted to  a  popular  vote.*  The  law  has  been  upheld  with  great 
unanimity,  as  deciding  thai  this  power  must  always  be  cutiforcJ 
by  express  grant,  and  that  there  can  be  no  implietl  authority  to 
incur  debts  or  borrow  money  in  order  to  become  a  subscriber.* 
And  it  follows,  naturally,  that  powers  to  subscribe  to  railroad 
stock  must  be  strictly  construed,^  although  there  arc  some  limila* 
lions  to  this  rule  in  minor  matters;*  and  it  is  within  the  power 
of  the  legislature  to  confirm  irregularly  issued  bonds.*  And  if  tin; 
power  to  issue  bonds  in  aid  of  railway  and  other  like  enterpriser 
is  absent  in  the  first  placet  they  are  void  into  whosesoever  hands 
they  may  come.®  All  the  above  propositions  may  be  said  to  have 
become  axiomatic;  and  as  the  subject  in  its  broader  application  to 
aJl  municipal  and  public  corporations  will  be  treated  hercaf ter»  and 
the  cases  exhaustively  marshalled,  only  leading  authorities  are  here 
cited, 

ig)  Pmi^er  over  Rcfrndics, — ^As  the  remedy  by  suit  against  a 
county  is  given  by  the  State,  so  it  may  be  taken  away.  This  per- 
missive right,  and  any  other  remedy  against  the  county,  may  be 
withdrawn  at  any  time*^  But  though  it  may  even  change  a  cred- 
itor's remedy  in  the  exercise  of  its  general  |X)wer  over  remedies, 
it  cannot  wholly  withdraw  the  remedy  of  an  existing  creditor 
which  he  possessed  at  the  time  of  the  passage  of  the  act ;  *  neither 
has  it  any  po%ver  to  impair  the  obligations  of  a  county  made  pur* 
suant  to  its  authority.® 

sOhio,  647  ;  St.  Louis  v,  Alexander.  23  M<^*  Whei'^  *^'^   .  ;..k..  ..i    ;..,, .  w.v,  v..^i,*.r^  M 

483;  Railroad  Co.  i\  Plumas  Co.,  37  CoJ,  suchJi.                                                             n 

J54;  Alky  r.  Adams  Co.,  76 IIJ,  iot.  van  r.  l>                        _                 .              i^^n 

I*  These  cunditfoiis  frcqueiitly  mcludc  a  ton,  it  Wall.  ^U*  ^.)  j^. 

^iubmission  to  a  popular  vole.     Crook  v,  t>   fhmB^ckcTr.\\m<\cnj^Cwii.3iS&;^^ 

UsLXicm  Co,»  j6  Ind.  J20;  Railroad  Co.  t\  63  Am.  Dec*  130, 
Htxmc  Co.,  34  towa,  45;    Allen  r'.  Ccrro 
Gordo  Co-i  34  Iowa,  54 ;  Uobart  «^.  Super- 
vhoT%  17  Cai.  23, 

The  provisioiis.  of  an  act  authorising  a 

county  lo  vote  for  the  qucslion  of  aid  to  Cooley  on  Const,  Lim.  ^7 3  ./  ir/i 

railroaiLj  must  be  strictly  followed.      State  The  right  of  a  crcdttor,  who  w«s  suck  2t 

;'.  Habcock*  j\  N.  W.  Rep.  682.  the  time  of  the  passage  of  thi                    ict 

%  Thompson  if,  Lee  Co.,  3  Wall,  {V\  S.)  by  mttnJamns  the  Itfvy  of  a  1                      i 

357  ;  Mar^h  f.  Fulton  Cu.,  10  WalL  (U.  S.J  nicnl  of  his  debt,  cannol  he  u„- -,.  I* 

676;  County  of  St.  Louia  tl  Alexatider.  23  the  legislaiuxe.    State  v.  RahwJiy,  43  .\.  1 

Mo,  483;  English  t\  Chkot  Co,,  26  Ark.  L,  338.     I^ee  6S  Am.  Dec,  299. 

454;  Peonle  tK  Mitchell^  35  N,  V.  55 J.  And  where,  at  the  time  of  the  |ifcscnta- 

3.  Euglfsh  f.  Chicot  Co.,  26  Ark-  454.  tion  of  the  dtniand,  thcie  are  fuftdsiniJie 
The  rule  that powcf  to  subscribe  must  be  county    trea-                '       '"               '      " 

expressly  conferred  and  atricrly  followed,  ment  bf  the 

does  not  require  the  strict  conbtructiou  of  deprive  the  l 

.1  penal  statute*     Railroad  Coi.  v.  Douglasis  out  of  those  timds.     Roit  ?/ 

Co.,  18  Kan.  169.  Cal.   370.     Allhouirh    the    :  ^ 

4.  State  tK  Saline  Co.,  4S  Mo.  390;  Pen-  county  debt  mav  1  o 
dition  t"ix  r^  Amy,  13  WaJl.  (U*  S.)  297.  of  contracts,     llm  'i 

&,  Sleines  T^  Franklin  Co.,  ^$>  Mo.  167;  388;  Sharp  r.  Cr..i 
Alexander  v*  McI>owell  Co.,  70  N,  Car.        And  w Nik  the  r 

^^*  the  creditors*  of  a  ■ 

$i  Marsh  7\  Fulton  Co.,  10   Wall.  676;  evidences  of  indcbteclnc»s,  and  acccpl  nr^ 

Clayr^  Ctjuniy,  4  BLtsh(fCy.|,  154.  onr^,  different  rn  ktui*.  from  the  old,  « 


8.  Winter  t .  Jones,  54  Attfc.  Dec.  379; 

s,  c,   10  Ga.  19Q;    llrnr.  -     "^^  ntiyict^  |fi 

Atn.  f*cc,  447;  *♦  i\^  4  '  i  221. 

B.  Slaughter  r- MoIm  ^1*- *34. 
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6in«Till7  -  Wm  C^alTWt*. 


ties  of  Coimtiei*  —  {a)  Gentraily.  —  Counties  being  merely 

z  Slate  govern m en t»  they  partake  of  the  State  &  imniii- 
liability,  The  State  is  not  liable,  except  by  its  own 
nd  so  the  county  is  exempt  from  liabiltty.  unless  the 
onsented.  Counties  are  not  liable  to  implied  cpmnnon- 
es  as  municipal  corporations  are.' 

bilities,  whether  grounding  in  tort  or  contract,  arc  the 
ares  of  statutes;  and  they  possess  no  power,  and  can 
>!igations,  except  such  as  are  specially  provided  for  h) 
n  the  absence  of  statute,  there  is  no  county  liability,^ 
^Itiyfor  Cimfrac^s.  — ^The  statute  authorizing  a  contract 
■ictly  pursued^  or  the  contract  will  not  bind  the  county  ;* 
quirements  of  the  statute  must  be  fulfilled;^  ant!  a 
nless  made  pursuant  to  statutory  authority,  will  not  be 
and  a  contract  ulrm  vins  may  always  be  defended/' 


provide  I'mitl^  to  pay  any 

olfi  mdLbudrtt;*?  iink^^  the 

■  •  --iJt    new   cvidtlicx^s    in 

.  s,  a.iid  fof  ^  less'  sum, 

ot   a  coimty  acqurrrs  any 

its  reveniKf  imti)  the  rnonty 

\  ;  ;ind  if  A  law  is 

comes   into   ihf 

:i  I  ilispositiun  of 

iJers  of  the 

MC  no  vested 

uiit-l  lIk  provisloTi&nf 

been    CfJiTi|>li4i;d   with, 

"  Vi  V.  289, 

[IS trued  so  as  to 

:ur!i»  M n less  ej( press 

i'ropk  T*.  Williams 

.  68  Am   lk*c.  lOD* 

,  T.  Cily  of  SpringficUU  6j 

(&CC  nn%fi\\  s.  c*  r;  TIL  143; 


discussed  in  Savage  rv  nang«i*  6j  Am* 
Occ  60;  "J.  c.,  40  Mt*  176:  lir owning  tv 
City  of'Springfieid*  63  Am.  Dec.  145;  i.t,. 
t7  IIU  143;  Comnihsroncrs  ta  Maftm,  6i> 
Am.  tkc  ^:^^^  4  Mkh.  557;  LoiiUard  v. 
Town,  6::  Am.  Dec.  120;  %.  c*,  xi  N.  Y. 
392  J  Eastfiian  r.  Meredith,  72  Am*  Dtc 
\o2\  s.  c,  36  Nk  IL  2S4. 

4.  Murphy  z%  Napa  Ccj.,  30  Cal.  497  , 
Hight  V.  Mor\rcie  Co*»  68  liid.  57  j;  Turn 
pike  Co.  V.  Barihulomcw  Co.,  72  fud,  2^6: 
Steines  r.  FTaiiidiii  Co*,  4S  Mo*  1 67;  Shaw 
r*ee  Co.  r.  Carter,  1  Kan.  rij;  TrciUfiwcl'* 
V,  CommiiigioiierH,  li  Ohio  St*  I90;  Rirh 
.ardson  v.  Grant  Co.,  17  Fed.  Kcp,  4^5. 

6.  HifU  x'.  Marshall  Co.,  12  Iowa,  r4^. 
As  a  regular  mceimg  of  the  cmmty 
board  is  necessary  before  entering  i*pmi 
the  contract.  Archer  f.  Commi5Ksi^.lt»tr^, 
3  Btackf.  (Ind*|  501 ;  Comniiss-ioncrs^  r^* 
Ross,  46  Inch  404;  Rice  i*  11  v mouth  Co,. 


Am*   Der.    1 


:  a  debt 
:  iisacker 
30,    see    note 


43  Iowa,  136;  Crump  :>  >Su|>crvisofs,  %z 
Miss*  1^7*  A  coimty  may  become  liabh 
on    a    pmmise,   iivformally    iniderl;ikcn»  it 


%  I'lda^Li  Co*,  26  Ark.  37. 
,  Mrn  of  Uevon.  2  T,  R*67i  ; 
r .  I,c  Cleni,  4  Cband.  (Wis*) 
Co*  ^\  Carter*  1  K;in.  iJ^; 
awnce  Co*,  23  Kan*  t^S; 
e,  54  Ala*  639;  Simpson  r. 
i„  56  Ala.6(.p  Wi1sonr**Com- 

r      ■)7* 

y  iconsttued. 

v.^  454;  Murphy 

i.497*  .   ,. 

to  construct  btiiMmgs 
*%  i/.L  the  li^^uc  of  commercial 
>rn.c  t'n,  Tr.  firnoks^  111  US* 

of  II  t  gmtti  cor* 

fic  cu  1 1 ,    Averii  arf?  con- 

fejcnefitot  the  public  at  large, 
:i. 


ratifietJ  by  ftuljse^uent  acti.  Kawk  r,  Ma« 
ioH  Co.,  48  Iuwa»  22'  Thus  It  may  l^t 
r Vilified  at  .\  subsccjiicnt  mucling  of  tl*t: 
biiard  in  IcgaJ  ?^c&sioo,  Mitchell  '*.  Tht 
Commisssonefs,  iS  Kao.  iSS;  Clark  r.  IJt mi 
Co*.  7  Nev.  75  J  Talbott  t\  Iberville  Tarbh* 
34  \JL-  Ann.  135. 

$.  Raybum  v.  Davis,  z  HI.  App*  ^4^^ ; 
Stamp  tl  Cass  Co*,  47  Mich*  330;  Kotjcrt- 
son  V,  Breed! ovc,  61  Texas,  316. 

7*  Turnpike  Company  v.  Bartholomftvv 
Co-,  72  I  ml  2z6;  RendersoTi  r-'*  >iib!ey  Cu.^ 
zS  Minn*  5(5;  Fowie  r'*  Aleitandfia,  J  iVt* 
(U.  S*)  409- 

Acceptance  and  occupancy  of  a  pnbtiic 
building  by  a  county  will  not  enable  ihe 
contractor  to  recover  of  the  county,  on  a 
qitttJitum  mi-ruit,  an  amount  in  c*cc-;s  of 
that  auihoriiied  by  the  vote,  caused^  by 
changes    and    extensft>n?i   of    the    original 


M&Ullliei  d  Commlitflr 


couyriEs, 


IdftJiiiitiF  lor  B«&4i 


The  legislatiin-  may,  however;  by  a  subsequent   act,  validate  a 
contract,  though  originally  it  was  void* 

Where  counties  are  considered  corporations^  their  c" 
within  the  scope  of  their  powers,  may  be  made  by  ihei? 
or  agents,  as  arc  those  of   other  cori3orations,  and   may  be  in 
HTiting  or  paroli  according  to  their  nature* 

{c)  Liability  t^f  County  for  Bauds.  —  A  county  cannot  is^tic 
bonds  unless  specially  authorized  to  do  so  by  law,^  And,  when 
i*isued  under  scope  of  authority  granted  by  the  legislature,  ihey 
must  be  issued  for  objects  clearly  recognized  and  pointed  out  r\ 
the  empowering  act  or  acts,  and  all  conditions  and  limitation"> 
must  be  conformed  to.  The  cases  met  with  in  the  books  generally 
arise  on  the  validity  of  the  bonds  in  question  under  one  or  the 
other  of  these  heads,  and  those  cited  will  ser\*e  to  illustrate  and 
Nustain  the  proposition  of  law  as  stated.^     It  has  been  held  in 


jiUii,       Kfchard  I*.  Warren  Cci-^  31   lowa^  that  the  conUJict  with  r be  bnaid  was  j|kj;.i1, 

3K1.  rciuki  not  be  tnalritiiiiU'd  \i\\\\\  (htrte  jKHntiUj 

•     Thu^*  contracts  iiiadt  with    <:f>ijnt\  nfti*  be  rti^ltjicd  10  the  Lonlrat:(tir*  what  rhr\ 

cijals   will   not  bind   the  coiinly  wh«:n   the  hud  tsiiicndcd  in   Libur,  montrv,  aitd  miir^ 

titlkUlii  have  no  authofir^' to  m;ike  the  ctut-  naL     Wo'"' -    ■:      -     -  11     \    -    -- 

Ufict*    Oraogc  Co.  tj.  Rjtter»  cio  hid.  365;  An   a.<i^^ 

Madison    Co.  %>.   Bur  ford,   93    Ind.    i^y<,  Bo^rd  of  ^   , 

Crawford  Go.  ?•*  Le  Clerc, 4  Cl>and*  (Wis.)  they  wjfl  (lay  a  bdl  AijiiiHsi  tbc  * 

5,6;   Smith  i\    Barrow    €0,^44  Wis.  686;  not' create   an  obtigatkm    ihcir 

Stamp  7'.  Cass  Co.,  47  Mkh.  3^0;  Warrkk  the   coamvi   to  bhid  the  cauv 

/'.  Buitcrworih,  17  Ind.  129;  Utimjson  v.  mtisi  TeccUe  the  a^cnt  uf  a  1 

St.  Lotiis  Co.,  33  Mo.  i6,S.  the  members  of  the  bi);ird.     Rjll  .     .  ...i 

And  where  d  cufilract  was  iiiadc  with  an  odth  Ci*.,  43  towa,  136. 

;ij*ent   of    a  coufjty,   the   Loanty   was   not  As  to  the  tiabihty  of  a  touuly  for  good* 

lioimd,   I  he  plaintiff   not  sbowiiig   that   it  delivered   to  different    pefM>ns   upon   the 

authorized  or  ratified  the  contract*     War-  order  of  a  supervisor*  under  the   I'auiKr 

lick  t'.  liutlerworth,  17  Ind.  129.  Laws  of   Ilbnois,  see   Macon   Conuty  t 

Hnc   where  a  comTniitcu  of  the   county  Newell^  81  HI.  jSy. 

t»oard  is  duly  authorized*  its  acts  will  bind  Except  wher*  attaci'^^'  f-*  '^^'iV  »>'^  '^• 

the  county,  irTe5|>cctive  of  subscauent  rati-  cl^^ion  of  countv  ton, 

tit  .ttioii  or  disaffiniiancc.     Frencn  f,  Dunn  character   of    the  c^m. 

Co.,  §3  Wis.  r 68.  final,  and,  although  the  cost  j. 

1.  Steines  f.  Franklin  Co.  48  Mo.  167,  the  amount  for  which  the  coi^ 

2.  Montgomery  Co.  tK  Barber,  45  Ala.  arc    presently  authorised    to    I 
237;   fiitkson  Co.  f.  Hall,  5^111.440.  they  may  coniiaci   for   the   btc 

A  contract  duly  entered  mto  by  the  sit-  court-house,  the  cof^t  thereof  to  L,  ,  ,., 

pcrvisors   is  the   contract   of    the  county,  bonds,  to  be  issued  and  delivered  and  matfr 

babcock  t'-  Goodrich,  47  Cal  4SS.^  payable  to  the   contractors,   and   IK-Anfi;; 

A  county  court  maknig  a  purchase  under  interesvt  from  the  date  of  issuance,  as  S'Ti:m 

authority  of  the  (Viigmia)  statute  to  bind  a*  the   tajtable  value    of    the   countx  tiv 

the  county  J  must  show^  in  its  records  the  creases,  so  a^  to  enable  the  boncts  to  \k 

fact^  neccssar)'  to  enable  the  court  to  act.  issued  in    accordiinct  with    law.     Mim** 

County  V.  Mall,  80  Va.  321,  gomcry  r,  Orr,  27  Fed,  Rejx  675. 

Contracts  entered  tnto  by  county  officials,  3.  A  county  cannot  issue  bond*  un1tv> 

in  disregard  of  the  provisions  of  a  statute  authorized  &(>eeiall)  by  law.    nuke  r.  WO 

I egulaiing  the  making  of  county  contracts,  jiamsburg  Co.,  11  S.  Car.  4t4;  Le*i>  r. 

4  annot  be  sustained Jjy  any  subsequent  rati-  Shcrmain  Co^  5  Fed  Rep,  269. 


fication   by  those  officers,     Su|>crvisors  of 
Jefferson  v,  Arrighi,  54  Miss.  66^. 

Where  warrants  were  issued  for  build* 
TOg  a  court-hou?ie,  held^  that  an  action 
brought  by  tax^payers  after    the   building 


As  to  the  requisite  number  of  \o\r^ 
where  subtnifision  t*i  the  votcis  i»*  rrt|iitrpil 
Carrol i  Co.  r.  Smith,  trt  U.  S.  556:  Hi> 
kins  V.  Cairoll  Co.,  50  Mt^ss.  735 

4.  Where  a  statute  anihoriring  the  i>*of 


wa*  completed  ancl  accepted  by  the  county    of  rountv  lionds  presailxrs  their  form,  gm 
lioard,  fof  equitable  relief^  on  the  ground    is  xk<\\   olttlgcd  to  recehe   them  ff*im  thr 


Ceuiitiei 


COUNTtHS. 


lAtMUlj  for  Bonds, 


!s  that  counties  have  not  ihc  power  to  make  bonds  or 
paper  of  any  kind,  the   consideration   or   validity  of 


Uicv  .ire  in  the  Um\%  pre- 
hotigh  pt)!!.^ib|)  valid  Merced 
sky.  66  CaK  2$. 

.lul  boiula,  icchtticat  adv*in 
jc  aHowctJ  to  involve  a  breach 
ood.  Strett  Comrs,  v.  Cravenj 

w,^  State  i\  i*i4ndci^on»  54 
I  icy  :'.  Scbaio,  ^4  Mo.  307; 
ti  Co.,  54  Mo*  5S> 
t  of  itjtcrest  is  not  prescrtbt'd, 

rv  be   €xcd.     licattie   v. 

',  4?. 

ire  restrictecl  by  atatutc 
bitmli.  to  ati  amount  greater 
I  percentage  of  the  asst&s^d 
tht  counlv*  tbe  terra  bonds 
all  bonds:  h  cannot  be  re 
pding  bonds.  StHtc  p.  Eab* 
141 

ity  tKjndjs  arc  issued  in  ex- 
bmlts  by  the  tonnlv  court*  a 
rat^f  of  a  jodgc  **(  tfiat  courts 
1  the  l>ond,  does  not  estop  tbe 
t  statute,  note,  nor  order  au- 
i  certificate*  Daviess  Co.  £^ 
7  V^  S.  657- 

[ore  ha^  the  power  to  direct 
cy  claims  agsdns^t  a  county 
t.<ined  and  adjnsted,  anc!  by 

jy  bonds,  authorized  to 

rU  there  for,  shall  bo  at- 
But  the  bonds  when 

s  of  the  county.   I*eoplc 

\\  r. 

!    1 01    purpose    of 

■'■■  mer   the   Platte 

:-l>ecta  to  the 

the  issuance 

...     .    .   ...       .  internal  \m- 

t  v;iiid.  U  nlon  Pacific  R.  K. 
I  era,  4  Nth,  450, 
legislature  has  authorised  a 
to  contract  for  certain  im- 
rrd  the  cmnity  to  Is'-ue  bonds 
td  thnusand  (ioiiar«!,  and  a 
de  ffiT  that  sum,  a  subsequent 
the  bnndK  to  two  hundred 
ir»  will  not  relieve  the  county 
Slaughter  v.  Mobile  Co,*  73 

itntc  sayFi  tbe  commissioners 
t  ;iny  proposed  expenditure 
vM  of  (he  votcTN  **  may  "  is 
II,  Steines  t/.  Franklin  Co,, 
iate  t-',  Saline  Co.,  4S  Mo.  390. 
y  of  u  snbmii^sion  as  to  a 
borroiw  money  determined, 
5nb*»(antia]  compbanee  with 
Ills  of  the  ^itiitute.     Lynde  t*, 

ur  liouds?i  issued  Jt/Zra  itr^/. 


Dciu  r.  Cook,  45  Ga.  323;  Whttwcll  jk 
Pula^ski  Co.,  2  Dill  {C,  C.)  249, 

liond^  issued  under  the  AihxoHri  act,  in 
regard  to  the  reclamalit^n  of  swamp  lands, 
are  not  ''orders*'  or  warrant*  within  the 
meaning  of  the  act,  and  arc  payable  m 
maturity  regardless  of  their  order  of  pic- 
sentatton.  Shelley  v,  St*  Charles  County, 
21  Fed.  Hep.  699, 

The  Supreme  Court  of  l^nn^ssee  havinjj 
decided  tne  Lloard  of  lL\nninissionefs  oT 
^s  he  I  by  County  to  have  been  an  unorgan 
i/cd  and  illegal  body,  wtlhout  lawful  ex- 
istence, kdd,  %\\  an  action  on  tcrliiin  bondi? 
issued  by  said  board,  that  the  principle  of 
dt/iicfif  officers  could  not  be  invoked  m  the 
plain  tiff  *s  aid,  as  there  cannot  be  officer** 
iie/ut£i}  where  there  is  no  t*flice  tir/tttf^  and 
the  facts  failed  to  show  any  ratliicatrcin  bv 
the  county.  Norton  r-  Shelby  Co*,  1  (K 
U.  S-  4^s 

County  bonds  issued  in  1862  10  raise 
money  for  the  support  ot  indigent  families 
of  sofdiers  of  the  Confederate  Army  were 
not  in  aid  of  the  rebellion,  and  are  valid. 
Kartow  Co.  r.  Newell,  64  Ga.  699* 

As  to  municipal  debt  in  excess  of  con^ 
stitntional  limit,  for  which  county  bonds 
were  issued  in  Indmnn^  see  Kimball  -•. 
Board  of  Commissioners,  ::t  Fedn  Rep. 
MJ. 

lionds  of  a  counti*  were  authorized  to  be 
issued  by  a  vote  of  the  (icople;  and  tht' 
law  authorizing  the  vote  provides  th;ii 
the  bonds  should  be  executed  by  certain 
officers,  and  countersigned  by  the  treasurer 
of  the  county.  iMd^  that  the  omission  of 
the  tre*isurer  to  counicrsigu  the  bonds  was 
a  mere  defect  in  the  execution  of  them, 
which  a  court  of  equity  would,  in  the  ^\y 
sence  of  a  remedy  at  law,  ordinarily  supply; 
aiid  that  an  Injunction  restraining  the  eol- 
lection  of  taxes  for  the  paynrent  of  such 
bonds  should  not  be  allowed,  Mel v in  v. 
Lir^enby,  73  ML  6j. 

Where  the  Cfumty  court  was  empowered 
bylaw  to  issue  the  bonds  of  the  county,  upon 
a  vote  to  be  taken  upon  the  subject,  in  the 
manner  prescribed  by  the  law,  authorizing 
such  vole  and  the  issue  of  bonds,  ami  auch 
bonds  were  issued,  the  fact  that  the  evi- 
dence of  the  compliance  with  the  law^  in 
calling  and  conducting  the  election,  giviut; 
notice  thereof^  etc,  may  be  lost  or  destroyed, 
does  not  affect  the  validity  of  the  bonds,  it; 
in  fact,  the  law  was  complied  with.  Maxey 
r.  VViMiamaon  Couuty,  72  111  207, 

\i\  an  action  by  a  hami  fiik  purchaser  for 
value  against  a  count),  upon  a  bond  issued 
by  the  former  countv  Court  of  such  countv, 
under  Hfi  act  of  the  legislature,  the  records 
(It  such   court    are    conclnsive    ufwn    the 


^L 


LiabmUei  of  Countiea. 


COUNTIES, 


liUbiUt^  ap«n  WuTUit4 


which  cannot  be  inquired  into,  in  the  hands  of  any  person^  cither 
before  or  after  maturity.^ 

(d)  Liability  upon  IVarraftts,  —  County  warrants  are  orders  by 
the  properly  authorized  county  board  or  authority  upon  the 
treasurer  to  pay  a  properly  audited  claim.  It  has  been  held  in 
hnva  that  they  have  no  validity  unless  the  county  seal  has  bectt 
duly  affixed,^  and  they  are  only  valid  where  they  are  issued  by 
legal  authority.^  In  some  States  a  warrant,  when*  regular,  may 
be  sued  on  ;*'  in  others  the  warrant  by  it»elt  is  not  a  ground  of 
action  j*  a  countyp  it  has  been  held,  is  not  liable  to  pay  interest 
upon  a  county  order* 

Where  a  claim  against  a  county  is  by  law  required  to  be  paid  n«l 
Lif  a  particular  fund,  or  where  the  claimant  has  agreed  to  accept 
payment  out  of  a  particular  fund,  recourse  cannot   be  had  to 


rouiity.  The  rtciiah  in  the  boTid  arc  also 
conclusive  Kiicin  ihf  cotinty,  and  constitute 
iiii  estoppel  in  j^itis.     Kcia  v.  Commission- 

In  a  suit  by  tnx-pavcrs  of  a  cmtnty,  (o 
-inntjl  prfH'c  tilings  of  Ihe  counly  court 
:mth'>Ti/ing  the  issuance  of  bonds  of  the 
touiity,  and  to  enjoin  the  collection  Qf 
J;txc9  to  \my  interest  on  such  bondsi  tht 
luj^ndhokk'rsi  arc  lieccssarv  parties,  lioard 
TV  Tc^asj  elL.^  R.  Co,,  46  Tex.  316* 

Tljc  const iuuiiinalily  of  an  act,  fnndiiig 
the  tiidcbt«?dnt;ss  of  Lincoin  Counly,  suv 
niiiicd.  and  ils  construction  determined. 
<*dd  Fdlows'  Saving,  tit c,  Hank  iv.  Quiilen, 
M  Nev.  109. 

1.  Hood  now  I'.  Raniijiiy  Co.,  f  1  Minn.  31 ; 
Marshall  Co.  v.  Cook,  ^  IlL  +4;  M.it]ison 
(!o.  7..  Brown,  28  Ind*  i6r» 

nut  ^e  Bupeivlsora  tu  Scheiiek,  5  WalL 
(  V.  S.)  772.  And  its  ID  nun<i>mpiiancc  in 
I  lie  isiiue  of  bonds,  piiyablc  to  bearer,  with 
tcrtain  fortnaJ  restriciioniv,  jjcc  Mercer  v. 
liackttt,  I  W;iil.  ^.  See  al^o  HiJJ  r-, 
Scotland,  2$  Fed.  Rep,  395;  Mellen  -ik 
Scot  hind,  25  Fed.  Rep,  395. 

j\3  to  county  bonds  irreeuK-irly  issued  in 
the  hands  of  ihiNtj ^Jf  pnrclhi3scr&  for  vakie, 
Hank  *%  (Jktibbcha  Co,,  14  Fed  Rep,  1 10; 
Bank  r.  Oktibbeha  Co*,  zz  Fed,  Rep. 
•/ill, 

8,  Springer  v*  Clay  Co.^  35  Iowa,  J4i  ; 
SnielijEcr  ?>.  White,  9^  U.  S*  390. 

3.  Supervisors  t\  Arrighi,  54  MisSi  668; 
Andrews  r.  Hatt,  44  ral.^og. 

Police  juries,  in  the  administration  fif  the 
limited  powers  confided  to  I  he  in,  inuKt  pro- 
vide means  by  ta,\atir*n.  Thev  cannot 
bind  the  parishes  by  putting  in  cfrciilation 
(heir  notes  "r  warrants  at  plcasttre.  Flagg 
7.    P*ansh    of    SU   ('harlcsi    27     1^    Ann* 

County  warrants  valid,  but  lacking  a  nc- 
tt^asary  recitai,  vveic  delivered  up  b\  thtir 
holders  m  cjcchaogc  for  new  warr^iui*  that 
turntd  out   t<»  lie  invalkl.     //M^  thai  the 


ciwoers  could  convpel  the  return  and  fci* 
ormalion  of  the  originals,  GoldHinith  r. 
Stewart,  45  Ark.  149. 

A  county  having  power  to  repair^  gride, 
and  improve  its  pumic  roadM,  and  to  cutv 
tract  therefor;  may  issue  warranto  in  pay- 
ment of  saeh  obligation.  Long  v.  Unonc, 
32  Iowa,  fSi. 

County  warrants  issued  for  trcLtion  ni  1 
court-house  were  held  void  where  ibdr  i»<it 
was  not  authorised  by  a  %otc  of  the  quiIV 
tied  Toter*.  Brawn  rl  Sherman  Co»,  5  Ftd 
Rep.  274. 

i^ubtic  roads  and  bridg^e^  arc  ^uch  c<)unt\ 
expenses  as  may  be  met  by  warra^ifet  on  tluc 
general  fu*id,  '  Webster  '',  Fi&h,  5  N'cv- 
190. 

4.  Uaiik  -\  Frittikltn  Co,,  C15  %\o.  105, 

5^  A  county  waTruiit.  rk.inn  tnt,  ^nd  prv- 
ablc  out  oU  l^iL"  ordr:' 
not  Ik;  cnforLcd  by  m 

and  jndgmciiL  IV»nji,.  .  -  i^k  ^  u,  *>" 
HL  us. 

The  holder  of  couniv  w.iMJirtt3  carm*: 
sue  the  cotmiy  in  an  ofdiu. 
upon  the  warrants.  The  .1/ 
giving  the  right  to  *ue  a 
embrace  clauns  that  hate  !■ 
warrj^n*    '--^  ■■■■  *     ■•  ■•     •■i- 
oiS\'\ 
suit  lit  ' 
oi  Supurvij&iLifif,  5  J  ,VUa».  S^ii. 

A  county  warrant  alon*.*  15  t*ot  i^  inimt^i* 
tion  for  ;in  action  a|:  li 
real  foundation  of  tN 

l>c  *.hown*     Polk  T'.  Su |.  .  * .-  -,  ^  .-.    ,  • -, 

5^  Mi'ss.  422* 

A  statute  of  /UinvtX  enaclitijft  XhH  wtirn 
a  jutlgniciit  is  given  agiiinst  a 
Li:ninly  commissioner  shall  4r.i' 
r^nt  11  n  I  teas  tire  1  for  il 
takern  advaiit.i|;e  o(  '■ 

m, I  fith mux  t o  k \  v  a  I «  >    ...    .     ..^ ■  r  - 

V inters  T%  U*  S^  4  Wall   tC.  i>.>  435. 

6.  Mjdison  to.  ♦,  llirtictt,  1  ScantHL 
(III, J  67, 


\\m 


'omstki. 


COUNTIES,      Liability  for  ITit  of  Heufy,  tte^ 


the  general  fund*  It  is  not  lawful  for  any  county 
sue  warmnts  for  a  greater  sum  than  is  actually  due, 
ts  mu3sl  be  issued  at  pan*  The  statute  of  litnitatious 
I  a  county,  liable  lo  be  sued  on  its  warrants,  and  com- 
imidamus  to  levy  a  tax  to  pay  them  from  the  date  of 
f  the  warrants*^  County  warrants  payable  to  bearer 
otiable.  All  holders  take  them  subject  to  any  defence 
original  payee> 

ft/y  0/  County  for  Beneficial  list  of  Mmuy,  Labor^  or 
■  '  -■';  H&i  fonmi//y  oMigated  thertfor.  —  Counties  have 
I  held  liable  when  they  have  enjoyed  the  beneficial 
[iiiiij^,  although  the  formalities  ordinarily  necessary  to 
la'.c  not  been  complied  with  ;^  and  money  made  use  of 


»'»  Polk  Co.,  49  Mo.   214; 

Co.,  85  Mo.  477. 

claim  a^insi  a  cduilty  la  by 

'  ..Lti  of  a  particular 

rant  thcrc^oi  wtU 

.^  .t  b  drawn  upon  a 

[o  the  character  i>f  the 

sors;^  Kkn>*  51  Miss. 

lich  diverts  the  momcy  of  a 
im  the  payment  of  the  war- 
iiTist  it,  iuid  ii!sC5  it  for  other 

.nirv  \\\\,\v  iLivm  such  war- 

liable  upon 

-      itiKXcwtoii 

arrant  for   building  a  jaili 

'  '       '      '     ti  (be  coumy 

can  be  civ- 

.....  _.....  .  iud.     VaJleau 

.  S(  Mo.  591. 

tax  laws  of  Cofrgm^  each 
cntitktl  tt>  l>e  paid  out  of 
d  ,-ippTopriatcd  for  expendi- 
^  -  jn  the  order  of  date^ 
y  to  one  fund  cannot 
her.     M i t c he IJ  ?\  S peer, 

rCmlf.  t87r,  f5  t;|82,  which 

I  iwiul  for  any 

.iny  greater 

i>r  demand 

Hiount  act II - 

liar,  accord - 

li  or  ordinary  com pensatmn 

<^  retuler<;d|  or  for  salsiries 

■r  materials  furnished, 

I  r rants  <ir  orders  upon 

IS,  or  demands  wnen 

vtn  ihe  acttLtl  ;i mount 

i^if  dollar/*  operates  as 

tilt  power  of  the  Uoartl  f>f 

the  allowance  of  acconnH, 

fmandi*  against   ihc  cnnnty, 

d  my  allowance  or  warrant 

it ;   and  under  settion   » 520 

winch  ihe  acttoii  tif  tmtftJtt- 


mtii  is  assimilated  in  ''  the  pleading?^  ■Jn*\ 
other  proceedings^  as  neai'ly  as  may  lie,  t«* 
aji  ordinary  action  for  the  recovery  of  dam- 
aces/*  th^  Board  of  Supervisors  mav. 
When  the  payment  of  county  warrantsi  in 
sought  to  be  enforced  by  ma^dttmitJi^  p* 
behmd  the  aiiowance  of  ihe  claim  by  tht- 
board,  and  ouestion  its  validity  as  htivinjj; 
been  allowed  in  violatiou  of  section. 

The  language  of  section  tjS  i,  **dtjlUf 
for  dollar^  according  to  the  legal  or  ordi- 
nary compensation "  j>rescribcd  to  i he- 
board  as  the  ^standard  for  their  allowances, 
b  not  a  restriction  to  the  siiandard  ot  ca^h 
prices.  It  h  compi^tent  for  the  board  ti* 
make  allowances  upon  the  bojls  of  cieiiii 
|)rices,  if  the  issuance  of  the  warranto  is* 
m  anticipation  of  taxes  to  l^ic  collected. 
Hence,  evidence  that  the  allowances  made 
were  at  a  rate  equal  to  double  the  aa^h 
pnces,  Is  insufficient  to  cjitabbsh  the  illegiil' 
ity  of  the  warrants*  Board  of  Supcrvi>or> 
iK  Kline  J  57  Miss,  So", 

The  fact  that  a  demand  on  the  couniv 
will  be  payable  in  county  watrants,  whicli 
are  at  a  discount^  df>es  not  authorijft  tl»t 
coimty  court  to  allow  a  larger  i^um  ihiin 
the  actual  debt,  ftir  the  purpose  of  cover 
ing  the  discount.  So  /t^/J,  under  fjantt- 
iJlg,  §  601,  prohibit mg  allowsmce  of  mnrt- 
than  the  amount  actually  doe,  doHai  tor 
dollar.     Gsyne  '■.  Ashley  Co,,  j«  Ark.  55^- 

In  Mi\tjtssij>pf\  the  holder  of  a  eotinlv 
warrant  issueo  during  the  Rebellion  can 
only  require  in  payment  the  equivaleni  in 
iaw^^ful  currency  of  the  amount  of  the  bond 
in  tl'onfederate  moivev  at  the  date  of  the  xvar* 
rant,   C  i  a  y  t  on  i '.  M  c \V » I  bam  s,  49  M  iss *  3  j  1  * 

3*  Coquard  v.  Chariton  Co.,  14  Fed. 
Rep,  203. 

C  Jermne  i?,  Rio  Grande  Co^  tS  FecL 
Rep,  ^7-5 ;  County  of  Ouachita  r*  Wulcolt. 
103  U.  S.  ^59;  Wall  -'.  Monroe  Co.,  103 
U  S.  7^*  liut  s*ee  Mercer  Co.  v,  Hackett, 
I  Wall.  (U.H.)S3;  ,ind  Corns,  n,  Aspin- 
vv.llU  If  How.  539, 

5,  Sec  Countv  tv  Ihvdcnhart,  lf>  f*a.  St. 


ma 


Liftbilitiei  of  Counties. 


col 


li&faiUtf  for  font 


by  a  county  for  beneficial  puqMises,  though  obtained  under  a  con 
tract  ultm  vitrs  on  the  part  of  the  county,  nnay  be  recovered  on 
a  count  for  money  had  and  received.* 

(/)  Liability  fm-  Ttwts. — The  great  weight  of  authority  sus- 
tains the  rule  that  counties  are  not  liable  for  tori,  unless  by 
express  provision  of  statute,  or  by  necessary'  implication  there- 
from ;^  and  certainly  counties  will  not  be  hefd  liable  for  neglect 


Y^l  Salt  Lake  City  xk  Hojjistcr,  i  iS  U,  S, 

If  a  coiinij^  obtams  tlic  money  or  the 
(HofPCtlv  of  Lit  he  r*  without  iiuthtirityt  the 
(:iw»  mt^epcniicnUy  of  siatutr.  will  compel 
rcsittutioii  or  coii>|>cnsjitian>  Mur*h  v. 
Fultou  Co,,  10  Wall.  (tJ,  S.J  676:  LoiiisUTia 
1 .  Wood,  102  IL  S.  204, 

r  Hcntlerson  v.  ^tbley  Co.,  2*S  Minn. 
515;  IMmeiiUl  K  City  Ot  San  Franciscu, 
3i  C*l  351;  Garti^c:  i^l  City  of  Clarksviilc^ 
;  I>ill.  (C.  C.)  165;  Dill  f,  Wareham,  7 
Stetc.  iMass*)  438^  Gray  t-,  Tompkins  Co.» 
93  N.  Y-  603;  Stamp  t/ZCaSsS  Co.,  47  Mich- 
ip»  where  it  wa^  *ntid  that  a  Board  of  Su- 
i)cn'«sofS  cannot,  tjiiless^  distinctly  autlior- 
tred  by  Ic-j^islation,  incur  deht^*  of  make 
vngagemc It t^  except  on  the  basis  u!  benefit 
tr>  ihc  comity  it  represeuts*  And  \\\  Clark 
r.  Saline  Co-  it  was  hfiti^  that,  where  a 
rounty  had  conveyed  lands  nndcr  ^  mis- 
take  of  title,  and  made  iise  of  the  purchase- 
Jiioncy,  upon  tlic  failure  of  I  he  lillc  the 
fmrchascr  could  recover  the  |tritc* 

Money  loaned  to  commissioners  for  the 
iK'ncfit  of  the  connty  may  be  rccovcTGc! 
\\  it  is  ^hown  that  it  wa^s  A|>|Mopna(ed  to 
the  execution  of  an  act  which  il  was  made 
I  he  tUity  of  the  commissioner:^  to  |ierform, 
iind  the  coyniy  rtccivcd  the  benelit  of  it. 
Hill  nothing  can  be  recuvercd  which  h  not 
^hown  to  be  expended  for  the  use  and 
tjcneftt  of  the  coimty.  and  for  a  purpose 
-liTlhorized  by  law-  \Vaiu  t\  Ormsby  Co., 
I    Nev.  370. 

1 1  has  also  Ijeen  hdd^  t h at ^  where  one 
lierforins  servicer  for  which  the  commis- 
sioners were  an  then  zed  ?o  contract  with 
their  knowledge  and  conf^enl,  and  whose 
work  was  accepted  arvd  «scd  by  the  coijnc\', 
he  may  recover  what  tht  work  and  materials 
were  reasonably  worth  wttboiit  an  express 
contracL  Madison  Co.  v.  Gibbs,  9  f.cA 
<Tcnn.K  3S3*  Sec  also  Atkins  t\  Barn- 
-stable  Co,,  97  Mass.  4 28 ;  also  Wolcotl  v. 
Uiwrcnce  Co^  26  Mo.  272,  where  il  was 
hdd  that  no  recovery  can  l>c  had  again &t  a 
f-ounty  on  a  quiintmrn  meruit  for  erecting 
;i  court'hoii^e I  recovery,  if  had  at  all,  nnusi 
lie  had  upon  special  contract,  entered  into 
m  conformity  to  the  >ict  providini^  for  the 
erection  of  couniv  baimings.  See  also 
(.ehigh  Co.  r,  Kl4ckner,  5  W.  ^  S.  (Pa^ 
iSi.  • 

In  McCoy  *\  fustic  c-  of  I!,irncU,H  foric* 


L.  |N.  Car.)  272,  it   ..        '    '  '  ^ 
tractor  lo  btiild  publi 

on  work  after  instrtiLL: .............. 

ing  materially  from  ihe  stipuiatir>ii*  ol  ihc 
contract,   could   i>oi    recover  the  contract 
price.     No  recovery  can   \yt  had  lor  wmk 
done  for  the  cotmiv  without  aothoritv  upnn 
the  iTt  '  '     '  '       ^    ' 

out   ^ 
liy  thu.  -.    :.:-.. .     ..^.^  -.  ^.. ..   _ .  ........   _     ,  , 

Lea  H'^tm-h  375.  No  rccovijry can  be  h»(J 
for  voltmtary  serviccsv  nor  can  a  coimty 
board,  wtlhout  statutory  i>ermi*sk>n,  make 
an  allowance  for  *nch  service.  Comra.  r 
lk»yJc,  9  fnd.  i()6.     Se^  note.  68  Am  t>cv 

i!^)nc  who  has  built  a  public  bitilding  iiwirr 
a  prohibited  contract,  cannot  recover  on  « 
ijiuifftHm  mtrmt :  .itfd  if,  rn  the  cntirse  M 
tonsT  ruction  iin^i  'v  made  rotitraci, 

Tiw  alle ration  or  \  n.ide,  \ he  statutr 

applit-;?^.  Richaiii--''jn  .  .  01  ant  Co^  17  Fed. 
Kej>.  495. 

».  Dillon  on  Muii,  f.orp,  ^^cct,  963, 

An  action  cannot  l>c:  maintained  agaitt*? 
a  town  (New-England  town)  or  ♦'•rher  t,*fw>v 
cor[)oraiittn  for  neglrct  of  cot]i 
Ltnk"^^  >uth  action  (s  given  by  s»i 
Iim  ?.  Boston,    122   Mass.  351.  ...... 

law  of  rejjairs  uf  highways  snd  bndjL     1 
ablv  considered  by  Cray\  C.  %     Sec  .li' ' 
Askew  jf.  Hale  Co.,  54  Ala.  619. 

A  county  is  not  liable  for  tailiire  lo  t% 
cfcise  a  discretionarv  po^\  > 
V.  HofTart,  19  W.  N/  Ca,  1 

In  Ahthawiii^  count ics  au   ... 
established   for  special   and    i!' 
poses  and  are  not  subject  to  an 
law   Viabilities*,  but   are   liable  iof   .s.  f 
only  when  committed  in  the  u-^e  or  ni  - 
of  the  corporate  power-  confcrrtd.     iriir 
hour  Co.  t\  Horn,  4 ^i  Ala.  640. 

The  great  weight  of  authority  is  tli^i: 
whether  a  duty  is  impo**cd  by  *itai 
ucjt,  the  county  i^  not  liable  for  -1   r 
10  perform   it' unless  such   Ha' 
prc&sly  imposed  by  staiutc.     « ■ 
JuiHice,  t9  Ga.  97  ;'  Haygood  - 
Ga.  845;  Town  of  Waltham  f,  I 
III,  346:   White   fA    County,    5" 
Kincaid  •'.  Hardin  Cor,  53  fowa,  4^0 
36  Am.   R<p*  236;   Turner  r,   Worni 
Co.>  57  Iowa,  440;   Marion  Co*  -k  K 
24  Kitt.  255;  iJetroit  r.  lUakcly,  51 
Ki  i  Sutton' 7^  Board,    \i    Mk*.  2^.   J:.- 


:tiil 


Cdimtiet, 


COVNTJMS, 


Ijttl)ility  for  Torts 


I  an  act  when  no  iluly  to  perform  such  act  is  imjjoscti 
y  statute.' 

s  u  minority  at  authority  that  holds  that  where  this 
josed  by  statute,  the  county  will  be  liable  for  its  neglect.^ 
jmc  States,  liabiUty  is  provided  for  by  statute.^ 
!  some  apparent  difference  of  authority  upon  the  liabilit\ 
s  in  the  erection,  maintenance^  and  repair  of  highways, 
tc.  ;  but  this  difference  is  rather  appart^nt  than  real, 
lation  of  the  cases  tends  to  show,  that,  where  this  liabiHty 
attach,  it  is  founded  either  upon  express  statute,  from 
implication  therefrom,  or  because  the  duty  of  skilful 
nd  repair  has  been  considered  to  be  imposed  directly  or 
,tion  by  the  legislature;'* 


Cro.,  JO  Mo.  SSSt    Wimds  7', 
D  Neb.  552;  Cooky  7'*  Free 
saex.  27  N.  J.  L,  415 
10  N  J    - 


,  r8  N 
19 


■I 


L,  415;  State 
37;  Frcchokl- 


visors,  54  Mm.  363;  Rearduii   an  implied  civil  liability  f or  damagrK  caUM"(l 
■"      '  to  traveller Sr  for  defective  and  uns:^f<:  Mr Lt*.- 

under  tlicir  comrol,  but  denying;  that  -inLli 
li^biliiy  attaches  to  cuunlnjij  sir  <jthei  i^tiii.>. 
t:orpiiraUi>ris,   as    respects    blghviays    aiut 
bridge*  under  their  chur^e,     ThLs  distinL- 
tioii   has   received   judicial    etanctinti    in   i* 
32  N.  J.  L*  394;   Kmscy  V.    large  majority  of  the  Slates,  iwhcre  the  It 
I  lofics,  S  Tones  L  (N*  LarJ    gisTaturc  is  silent  lit  re&pect  of  coiiJoiMtv 
ati  Cok,  qo  X.Car*  4371    lability^"     Dilfen  on  Mun.  Corp.  4J  999, 
-       -*i^^'    .^   ^   ^         3^  Ripley  -''  l^sscx  Co.,  40  N.  J.  L  45. 
But  in  the  alwence  of  statute  the  count  v 
will  not  Ik  liable  for  a  nuisance  caused  b> 
the  erect Joii  of  a  jail»  ^wd  its  filthy  and  dU 
orderly  con^lition.    Wehn  i'.  Gage  Ca.,  5 
Neb.  4941  Crowell  r^  Somona  Co.,  15  t  al. 
313. 

4p  Ai^  the  consideration  of  lhi3  paiticubir 
phase  of  responsibililv  iS  of  gcuefal  and 
practical  importance^  it  has  been  lliooght 
well  to  die  the  importani  cases. 

^ In  Aiitlmmti    (be    liability   imposed   nii 

iHouse  i." County  Corns.,  60   counties  for  injuries  rc-snltln^  frc»m  dcfec- 
jgony  %K  Schuylkill    Co.,  103    tive  or  unsjife  public  bridges  is  special  and 

defined  by  statute*  Harbour  Co.  v,  Horn, 
re  liible  far  infringement  of  48  Ala.  649;  Covingtori  Co*  «^.  Kinney,  45 
y  t*.  Cowntv  of  Log^n  (Ohio)^    Ala.  176. 

Where  the  duty  of  keeping  a  bridge  in 
repair  devolves  by  law  on  the  county;  the 
county  is  bound  to  close  it  if  it  beconic- 
dangerons  (Humphreys  f^  Arms^trnng»  ; 
Brews.  fPa.)  49)*  and  is  liable  for  injurie- 


T.  L,  14  s;  Pray  f, 
N.  J.  L  394;  'Kinscy  f 
Jofics.  '^  *     -    ^    '^^  *  - 
'.Clow 

^.    kcp.   534;    Whitehead' T^. 

ju  O'ad  99;  Vouiig  V.  Com- 

Noti  &  M,   (S.  Car,)  537; 

ton  Co.,  7  llaxt*  (Tenn.|  I12; 

'earcc,  46  Test*  525. 

o\\  Co.  V.  Kinney,  45  Ala.  176; 

Franklin  Co.»  7*3  Slo*  ^79. 

^'  -    t>avb  Co.,  57  Iowa*  60! : 

.60  Iowa,  5^9;  Eyier  v. 

Md.  ^57  t  Commis.3 loners 

I  Md.  ^^9;' Shelby  Co,  t*.  De- 

QC9;  Morgan  Co.'r,  Pritchett* 


y.   350:    Mav  V.   Mercer  Co. 
d.  Rep,  34^;  May  v-  County' 
.  27  Fed.  Rep.  695. 
'.i<r»  tipf^n   a   consideration   of 
m  re^iiecting  the  liability  for 


dge's  and  highway?*,  makes  the    resulting  from  its.  ordinary  use.     See  ab«j 
'         Rigony  7*.  Schuylkill  Co,,  103  Pa.  3^2,    Stt 
6S  .Am.  Dec.  294,  note. 

Bepairf  I  liability  for*  —  One  of  two  crmn 
ties  joinily  bound  to  keep  a  bridge  in  repair 
was  eompelled  to  pay  dainaf»ea  sustained 
by  its  breaking  down,  //(■///*  the  othti 
county  wai*  bound  to  contfibute.  Ann 
strong  Co,  v,  Chirron  Co..  66  Pa.  St.  318. 

A  county  and  inwn  l>eing  jointly,  h\ 
statute,  liable  (or  the  erection  and  main 
tcnauce  uf  ;i  bridge,  ^^A/,  that  one  in|urerl 
by  a  defeLl  in  the  bridi^e  could  maintaiu  an 
ncHon  against  the  counry.  Lyman  tK  Hamp- 


duclions,^    **  On    examination, 
jund  that   the   c3-ses   may  be 

Ihe  foltonring  clai^ses:  — 
'.  neither  chartered  cities   nor 

held  to  an  implied  civil  lia- 
a  feM^  States  have  adopted  this 

re  the  reverse  m  held,  and  both 

ies  and  counties  are  alike  con- 
mi  pliedly  liable  for  their  neg- 
iu  (|uc>jUon.      This  doctriuc 

im.ill  iMimbcr  of  States. 

lerc     municipal     corporations 


as  chartered  cities,  are  held  to   ^hite  Co  ,  140  Mass.  31 


LiftbUitl«»  erf  CountioA. 


COUM7/tS 


LimfciMty  for  Sem«» 


Viable 


Liabiiiiy  fi>r  Stf'vkes.—  x,  GcnerttUy,  —  A  cciunty  b  i  r^' 
for  voluntar)'  services,*  but  the  county  boards  m:iy  in  then 
liscretion  allow  for  services  which  have  been  bcnehciaJ.^  To 
L  barge  a  county  with  services,  there  must  be  some  statutory 
,unhority  authorizing  the  same  to  be  rendered* 


Where  tJic  building  of  a  county  bridge  Is 
ier  rmi  by  cotitiaci,  nnd  the  couHty  fail  to 
r,ikc  the  bond  teauircd  by  §  671  o^  ihc 
ii^iir^m  code,  w  Is  itjbk  for  damages  ffom 
defective  constrtiction,  thougb  the  injurj' 
occurred  more  than  seven  years  ilter  the 
*;otii|>letion  of  the  work.  XUckey  v.  Mur- 
rny,  etc.»  Counties,  59  Ga,  Sjj;  D#ivis  :. 
Jfortie*  64  tia.  69. 

A*,  to  form  and  manner  of  pleading  in 
hridge  casc-s  vtrsm  coanties,  Collins  x\ 
Ihidson*  54  Ga*  25. 

The  couiiiy  board  is  liable  for  injury  to 
the  person  or  property  of  a  traveller,  occa- 
''ioiied  by  the  want  of  repair  af  a  highway 
bridge,  without  iiny  faidt  of  his  own*  and 
u  hile  in  the  ordinan'  uiie  thereof,  although 
au  action  therefor  b  not  expressly  author- 
<?x'tl  by  statute.  House  r'.  MontEomery 
<.'ounty  Corns.,  Go  Tnd.  581;  Pritchett  t^. 
Morgan  CouiiJy,  62  I  ml.  210;  State  v, 
rominiasioners^  So  Ind.  ^28. 

A  county  bound  by  stitule  to  repair 
pnbliL  bridge*,  is  bound  10  repiace  oi  re- 
tiiiild  them  wb^n  subiiiaiitiaUy  destroj'ed^ 
State  V.  Gibson  Co^^  So  lod.  47BJ  »*  c.^  41 
Am,  Rep.  82 1, 

Counties  are  !h^  '  '  nrijjli^ent  omi^- 
**tma  10  keep  the  l  n  thefr  pubbc 

Uij^hwavs  in  a  iak  l    i n.     Morgan  Co* 

r^/ rritchctt,  S5  Ind.  66.  iiec  also  Shelby 
Co.  r.  Dcpr<^A  S;  Ind.  509. 

Rridges  built  and  niaintamcd  by  town* 
ships»  though  never  rcizognijEcd  sts  county 
bridges,  miisr  lie  rep+iired  by  the  county. 
Vayght  E^.  Johnson  Co.»  lOf  liid.  Ml,  Allen 
Klu.  t\  Bacon,  96  Ind.  jl  ;  J'atton  ?^  Montg* 
Co.,  96  Ind.  131, 

I J  ability  for  defects  in  brldg&s,  or  f ait  u  re 
(•>  construct  them,  applies  only  to  the  larger 
«las!*  known  as  county  bridge lit.  Taylor  r'. 
Havis  Couniyt  40  Iowa,  295;  Moreland  f, 
Mitchell  Co.,  40  Iowa,  394, 

A  county  is  bound  to  construct  bridges 
\%%  such  manner  that  ihey  i^ball  be  safe. 
Vlbee  r.  Floyd  County,  46  Iowa,  177. 

i'ounties  are  liable  for  injuries  resulting 
I  mm  defective  bridges  upon  public  liigh- 
ways,  erected  and  maintamed  by  tbem- 
Krau«e  v.  Davis  County,  44  Iowa,  14 1. 

In  an  action  against  a  county  for  injuries 
caused  by  a  defective  bridge,  it  was  hthi 
that  the  county  vras  made  liable  by  adopt- 
in  g  an  msutficieni  plan,  without  reasonable 
care.  Ferguson  : .  Ilavi^  Co.,  57  lo^va,  60 t. 
See  also  Huff -'.  I'owxsheik  Co., 60  Iowa,  529, 

k  being  the  duty  of  a  county  to  keep  lis 
l>ruli^es  in  repair/ it  1?^  resprnisible  for  in- 


furies  residfing  from  neglcaof  iucti doiieii. 

Kyler  v.  Alleghany  (  -    --  ^*  ^   *  — 

The  burden  of  ert 
repairlngf  bridge*  r 
Slate  V,  Titu^,  47  N.  J-  1-  ^9 

In  an  action  a^rimM  ^icoyn^*  ffl^^f.lfflif¥- 
^l•*?tl^th\gfT 
actual  or 

of       the        bfiH..»,L         Mill       .  tr.       -M-.",.  i,    l.,<,..l. 

Union  Co..  7  Oreg.  S3. 

A  county  is  responsible  for  nes»1*^tTict  m 
allowing  a   bridjte   to  be   owi 
whereby  injury  accrues  to  any  1 
elling  over  It,  '  McCalla  v.  Multnomah  t.  n, 
3  <3rcg.  4^4' 

A  county  is  liable  for  negHj.v^'^'     "  ' '^ 
construction   of  a  bridge.     K 
Montgomerj'  I  Ind.  1SS6K  9  N    \ 
(which  cites  a   iong  list  ^ 
cides  that  the  lialiility  of  ^ 
eence  in  const  tiictmg  > 
is  no  Itniger  ^n  open 

A  county  ts-  r;-'/  1-  1 
aionrd  bv  a  tJtt 
of  statute.     Wl., 
437 ;  Clark  rv  Adair,  ^9  M*>,  ^js 
%*\  Supervisor*   of    llmds,    54 
Marion  C-        "  "     ' 

beck  V,  W 

%\  Harden       .  .   _,^-,    .-.  -^-.    ,  j,  ,    '. 

Colta*,   to  Neti.552;  Wood  r.  l)|Hc»n,  t 
Bajit.  rXcnn  1  it-. 

In  Scales  t-.  < 
225,  the  coart 
a  ^m$i  cnrv  f  1 

JLiricis  resm'i  i.-.     f 

uridges,  iMn-t  .5  h\  n  ;, 
officer?.    The  duty  ot  re 
upon  the  count V  as  a  €►■ 
certain  county  officers  an^ 

A  C*iitfinma    "^talute    S' 
^  rcsponiifl"'    *   "  ■---'- 
repair  aFI 
not  to  reni 

of  one  aftccied  by  the  %\k% 
to  H'pair     Barnett  %\  Qmv. 
Cai.  77^ 

A  county  is  not  liable  fcra  tuying  of^,  ji^i 
afterward  closing,  a  pt'^^i^^  '■  - '  TMr,i|,i;,^ 
Co.  V.  Davidson,  14  I 

Nor  for  injur)"  caij>  rqun 

a   court^hoti^e,   or  sidewalk    appufienaat 
Dosdall  :-.  Olmstead,  JO  Minn.  96. 

I.  Comrs.  r^.  lloyle,  9  Ind.  ^<fo\  M'«i«i  ~ 
Htmard  Co.,  97  Ind.  176. 

8,  People  t'.  Hows.  34  Barb.  |K.  Y.)  6f 

d.  people  f.  Sti j>ervifior8,  :^  If ow.  <X.  \  4 
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€Qtuitie« 


COt*yT/ES      LimbiUty  tor  h^U  c>f  Officeri,  tie. 


Ati4frtuys  Fets.^^A  iiicinbcr  of  the  bat  ap{Jointcd  by 
lo  defend  a  [insoner  indicted  on  a  criminal  charge,  thu 
lavtng  expressed  a  desire  for  counseli  cannot  charge 
f  for  his  services.^     The  rule  seems  to  be  otherwise  in 

^kyricmn's  Sen^kss, — ^A  county  has  been  held  liable  for 
—  fly  rendered  to  paupers* 

f  f&r  Acts  and  Negiigence  uf  Officers  and  AgcfiU.  *- 
laid  down  as  a  general  rule  that  counties  arc  not  liable 
ts  or  nc^jligcnce  of  officers ;  and  an  action  will  not  lie 
resulting  from  the  non-performance  by  its  ofBcers  of  a 
or  official  duty,  unless  a  remedy  is  given  by  statute:* 
lability  attach  for  the  acts  or  negligence  of  its  servants 
se  injury  to  others ;  in  this  it  differs  from  a  municipal 

ty»  being  a  political  division  of  the  State,  has  no  more 


for  interest  oti  ^iti  unpaid  <^t- 

to  -A  citric  d^  jure  for  salary 

to  A  clerk  iie'fiM-U\  nkhougfi 
i  that  the  office  was  in  liliga* 
v.  AntIer>on,  20  Kan.  398. 
.  Mobile  Co.,  50  Ala.  6i  La- 
mo  Co.,  49  Cal.  158;  Viae  2\ 
.,  J9  HL  7S ;  Johnson  r'.  White- 
,  2j;  Davis  v.  Lioti  Uo*,  24 
^ast  V.  Shawnee  Co ,  4  Kan. 
v,  Wayne  Co.,  I  Mich-  461 ; 
ircw  Co.,  43  Mo.  ^^  \  People 

How.  (N.  V.J   Pr,  a2j  Wcis^ 
ebago  Co.,  20  Wis.  4rH. 
mery  Co.  f.  Courtnej*,  toc  Intl* 
ZK  Commissioners*  52  Ind.  J2i  \ 
A,  6  fnil  ij. 

r  authorities  in  Wisam^m  and 
the  sa«TC  way»  tUII  ik  Wash- 
Greene  (Iowa)»47rj  Carpenter 
Wis.  274.  Sec  also  State  7'. 
ihio,  ctjq* 

V,  \Vil'son»  I  Ind,  47S;  Bar- 
I*  x\  Furd,  27  fnd-  17  \  iohnsoti 
ra  Co.,  t%  C.il.  545.  bee  also 
'omrs.,  to  Kan,  29;  Conner  tK 
t  57  Ind.  15;  Mitchell  e%  Ltav- 
ICin.  iSS. 

i^  not  lisil>le  for  medicai  scr- 
riso tiers  confined  in  County  B. 
Kirne*  29  Kan.  72* 
er  of  coroner  to  tttipl&y  a  phy- 
il  r.  Commiivsioners/  ^7  Ga* 

n  Marion  Co.,  3  Bid.  497. 
'  llic  district  attorney,  sec  Pco^ 
lurcfice,  30  Hou".  {^.  Y)  Br. 

its  and    fees   when   a   proper 
T  r.  State*  45  Ala.  2  h- 
re  liable  for  €:n^XA  in  all  casies 
1   on    indictment*      Cotinly  ik 
k-  226*     itut  stee   Vork  rV^.  ->, 


Jacobs.  3  Pa.  365;  Comr.  t'.  Phi  la.  Co,,  4  S. 
*C  K.  (Pa*)  54ft  Comr.  r.  Huntingdon,  J 
Rawle  (Pa4i  4^7;  Hutt  r*.  Winnebago  Co., 
ly  Wis,  i  16. 

A  county  is  not  liable  for  the  board  o!  » 
jury  in  a  capital  case  dnnng  the  pciulencv 
of  the  trial.  Yoyng  %*,  Commissioners*  711 
N.  Car.  316. 

4.  Commi^^ioncrf  %\  Mighels,  7  Oh  in, 
109:  Wehn  %K  Gage  Co.*  5  Neb,  404;  Mc- 
Contiell  i\  Dewey,  5  Neb*  385;  Woods  i'. 
Colfax  Co.,  10  Nell*  552;  Clark  v.  Adaii 
Co,,  79  Mo.  536;  Siittort  'i\  Board,  41  Mts*. 
236;  l)osdalfr*Olmslead  Co.,  30  Minit.  c>6i 
Super  r.  Henrys  Co.*  J6  Iowa,  ^64;  i'ikc 
Co*  t\  Norringion,  S2  Ind.  iqo;  White  r. 
County,  53  lib  297;  Waltham  i\  Kelmper, 
55  111*340;  Hedges  ^v  Midison  Co.,  1  Gilm. 
nil')  567;  R,  R,  Co*  '\  Santa  Clara  Co.,  b2 
Cal.  180;  Granger  jr*  Pulaski^  26  Ark.  37- 

A  county  is  only  liabic  to  an  officer  for 
rent  of  an  otfice,  wben  tbe  office  is  one 
required  to  be  kept  o^Tcn  dally  for  \\%^  ol 
the  public.     Owen  t^.  Nye  Co.,  ]o  Ncv 

A  county  is  not  Uablc  for  the  acts  of  her 
Hoard  of  Comtnissi oners  wboBy  uHrtt  -virfj 
Ltrownirig  tK  Owen  Cov*  44  Ind.  r  ^ 

Nor  is  it  liable  for  loss  of  a  hoise  biuletl 
to  a  sbertff,  to  be  used  in  his  duties  :  such 
officer  engaged  in  legal  duties  is  the  agcni 
of  the  State,  ami  not  of  the  county.  County 
f.  Kemp,  55  Ga,  252* 

One  of  the  latest  and  most  Instructive 
cases  of  the  gicnerai  subject,  liability  o» 
cnrporations  for  the  wrongful  acta  of  their 
:i3,;enl5,  rcf^ulnng  in  benefit  to  the  corpora* 
tlou,  Is  that  of  Salt  Lake  City  %k  Holhster, 
I  iH  U.  S.  259.  Omtru^  ^ec  Hoysc  tK  County, 
6d  IihL  580;  PriiLhcM  t\  Morgan  Co»,  62 
Ind.  2ro, 

6*  Sec  note  tt*  Perrv  v.  Worcc«ter»  66 
Am  1>ei\  4^r  i  x  c,  6  Gray  (Mass.),  544- 


:JIIT 


Liabilitiea  of  GounEiei. 


COUNTIES. 


Propeny  aMtr«7«d  by  m»bi. 


Habilily  for  the  tortious  acts  or  negligence  of  its  officers  a  ad 
ngents  than  the  State  has  in  the  absence  of  statutes  imposing 
such  liability.* 

{i)  As  to   LHibiifty  for  Pr&pertj  destroyed  by  Mobs,  —  In  the 
absence  of  statute,  there  is  no  such  liability.*     Numerous  cases 


1»  ShvrfcMiurnc  tv  Vub*  Co*, 


J  StrwjiTt  f\  N'cw  Oriean*.  t> 


n;  31   All,   4631 

Crowen  7'.  Sonoma  Co.»  Z$  CaU  J13;  Huff-  1^*  Ann,  461 ;  Ricbmsin  r   1 

mam*  e**  San    ^►aquin   Co,,  21    CaL  436  j  (Va^J  \j^i  Kai^tmuii  r\  M^ 

SymiintJii  1^.  Clay  <_o,,  71   HI.  155  ■  HoPcn-  ^4;   Pray  ?^.  Jersey  City,  j 

l>eck  7'.  WinncLiago  Co,,  95  Iir.  14S ;  s.  c,  A  ciTiuniy  ^s  not  hjtbk-  for  lUc  uia?i<A^|a(* 

]5    Am*   Kc[>*   I5r;   Eatep  r^    Keokuk,   18  priation  by  its  trtasonpr  of    ftiiKJ^  J^lone 

Jowa,  199;  Comrs.  t'.  Mi^htb,  7  Ohio  St.  ing   to  an  infant,  *iri.' 

109.     Set  abo  Slice  t^  Ricliardson  Co-,  11  treasurer  pnrsij;inl    ^ 

Xeb.  403;    liA&ton  p,  Cas^  Co.,   11   Neb.    the   absence   of   evuk;,.. 

25g;    Richardson   Co.  r^.  Meycr^  11    NeK  were  used  and  applied  tut  tiit 

357.                                             '  the  trounty*     Gray  v.  Tompki                 j 

Counties  are    tiivoluniarv  fUiisi   corpHj*  N,  V,  6o|*     OlhcTidise  whcTi    the  tuui^u 

I Jitions,  being  poliiical  or  dvif  divisions  of  geiji  the  benefit  of  the  monej.     Backer  r 

ihe  State,  created  by  general   laws  lo  aid  Schuyler  Co.,  26  Hun  (N.  \.),  365.     Sec 

m  the  admbiistration  of  the  guvernment*  also  School  District  v.  Saline  Co^  9  Nek 

The  Jitatute  prescribes  ,i!l  their  duties,  and  40-)* 

impii5c»  all  the  UabiJities   to  which  they  Nor  is  a  county  Jiable  for  the  aci\  o»  ;i 

are  subject ;  and,  iinlc<.s  made  so  by  ex-  Hoard  of  Supervisors  in  the  cjEcrdse  of  its 

pfcs!j  legislative  enact roent,  they  are  not  legislative   power.     So  the  cooniy  i»  not 

liable  to  persons  injured  by  the  wrongful  ttable  for  damagca  reiiulting  to  an  indiviri- 

meelcct  of  duty  or  wrcrngfuf  acts  of  their  uat  by  reason  of  m  defect  in  the      ' 

oHicers  of  agents,  clone  in  the  course  of  the  bridge  which  is  erected  pursti;ii 

execution  of  c<-»rporate   powers,  or  in  the  of    the  board,  and  under  its   :      : 

l»crformance    of   corporate    duties.     And  5iuj>ervi*iion*    The  same  rule  controi*  hrrr 

the  rule  is  the  same  to  rcitjwect  to  such  that  wosild  control  in  the  case  of  a  bridge 

other  orgaui^ations  ,u   towTiships,  school  constructed  by  authoritv  of  the  Icgislatuie 

districts.,  and  road  districts.  Lark  in  I'.  Saginaw,  u  Mich  8S.     But  sec 

The    principle    that    the    public    is    not  Ferguson  z\  Davis  Co.,  57  iowa,  60 1. 

chargeable  with  the  negligence  of  its  otfi-  A  distinction  is  made  in  namnm  e.  Si 

ccrs^  even  as  against  sureties,  applies*  as  Ijoulii  Co,,  6;  Mo.  ^13,  where  it  is  ^//(/thsit 

well  to  county  officers  aij  to  State  officials,  the  rule  that  counties  being  political  sul> 

Com.  7/.  BHcet  22  Pa.  St  2ri  ;  Hnchiden  divi&ioos  of  the  Slate  are  not  lirtble  hr 

r*.  Com.,  13  Pa.  St.  5r7  ;  Porter  t/.  Com,,  *i  lacJies  of  misconduct  of  their  sr 

Pa.  St.  389-,  Schuylkill  Co.r^  Com.,;j6  Pa»  no  apfjlicitton  to  a  neglect  of  tl 

St.  536;    United  Stales  v.  KirkpjitTick,  9  tions   incurred   by  conntks   \vl 

Wheaton  fU.  S.),  720.  duties  art  imposed  on  them,  or 

The  fact  that  a  county  has  certain  rights  arc  engaged  m  the  constructi*' 

reccignitcd   in   law   as   its  own,  doe*    not  vatc  enterprise,   for   iriider   such    tjrcuiii> 

sever  it  as  a  body  from  the  State,  but  only  stances  the  county  is  f  Wt*  ati  Mftf  a  private 

distmgfuishes  it  in  the  State  and  a*  part  of  corporiition. 

the  Stale,  and  allows  local  officers  lu  en-  %   Although  in  ancient  times  tht  ifiha}> 

force,  in  the  name  of  ihe  county,  certain  itants  of   the   tithing  were  snrelie*  to  tht 

rights  and  duties  which  would  otherwiJiie  king  for  the  j^ocxl  behavior  ol  each  other : 

have  had  to  be  enforced  in  the  name  of  and  if  any  offence  was  committed  in  thetr 

the  State.     The  institution   of    local    ma-  district,  tney  were  tjound  to  have  the  crtfend- 

chinery  is  only  a   means   of  government,  er  forthcoming.     Black,  Com.  vtih  L  114: 

and  counties  and   their   officers    are    but  Fleta,  i.  47. 

parts  of  the  machinery  that  constitutes  the  Publiccorporations  are  under  no  tJirtntnoiv 

public  system.     This  form  of   administra-  law  liability  to  pay  for  propeft*    ►' -'^■■^-  ' 

tion  is  T)0  more  a  division  of  government  by    mob^.     Dillon   on    Mun.   C 

than  is  the  allotment  of  particiilar  locali-  Western  College  t'.  Cleveland,  i 

ties  or  particular   functions   to  what   are  37; ;  Baltimore  "■.  Poultney,  25  Aid,  iqj, 

usually    called    State    orttccrs.      Cr*m.   7\  But   acts  of   the   legislature  ha^e  bfrii 

Brice,  52  Pa.  St.  t%%i  Larkin  z*.  Saeinaw  tossed  in  a  number  of  SL\t                         ' 

Co.,    II    Mich.  88  i    Higejow  T',  Kauilrdph,  lialulily,  and   have  l>eeri  r|. 

14  Gray  (Maf^s,),  541;  liedford  tv  Middle-  lional.     Darlington  f,  Ncu   \    . .,,  ,. 

txirougn,  16  Gray  (Ma5»s.),  ;»9^  *  Voung  k\  j^h;  ///    rf    Pennsylvania    Hall.  5  Ps,  St. 

Hoston,  104  Ma<i«  87  ;  Dargao  r^  Mobile.  404;  Wolfe  t-,  Su|iervisorj*  n^  Kichmoml.  u 


Enforoflment 


COUNT/ES. 


tft  Coimtjr  liiibiUty, 


t  wherchi  Ujc  statutes  which  have  been  pa&scd  in  se%"LTal 
J  which  arc  very  similar,  have  been  cojistnied.*  The 
wncr,  when  there  is  time,  knowledge,  and  opportunity, 
e  notice  to  the  authorities  of  any  threatencrd  attack.^ 
e  legislature  imposing  liability  on  counties  for  damages 
rom  mobs  and  riotSi  are  constitutional^ 
3ies  for  Enforeemeat  of  County  Liability* — As  has  been 
lied,  the  county  is  a  creation  of  the  legislature  and  a 
;  sovereign  government,  and  as  such  it  cannot  be  sued, 
the  consent  of  the  State.'*  Therefore  persons  dealing 
nty,  for  whose  liabilities  the  legislature  has  provided  no 
enforcement,  must  rely  wholly  upon  its  good  faith,*  or 
seek  a  remedy  by  application  to  the  legislature.^ 
.cts  have  been  passed  prescribing  where  and  how  actions 
nmcnced,  it  has  been  held  that  such  legislation  author* 
inging  o(  actions  generally  against  counties.^  As  the 
lion  against  counlies  is  dependent  on  statute*  the  miL»rle 
I  must  be  strictlv  ftillowctl**    Where  no  act  tun  has-been 


Vt.  zfo;  Safic*  7^.  Mayor  of  i he  officcra  have  such  know k*dKeOo«ii  oiUcr 

Q    Hark    417:  Atchcsnii  t\  soutcts,     AJlcghany  Ca  j^.  Gibson,  90  !*;»♦ 

<-  35P,'  UtuKrfifli  t\  MtiDchcs-  Ht.  397  ;  Kly  v.  Niagaru  Co.,  36  N.  \  .  ^gji 

14;  Kit  IjrnoiKl  City  r,8mitb,  Moudy  v.   Supervisors,  46   0;irb,  (N.  Vj 

havt  l*tcn   p,ie*fjfJ  iiiipo^Tiig  3*   Acts  subjcL ting  counties  and  cilit.*  tn 

in  Atf^Kwht,  Ci/i/i^r  tihft  A^^tH-  iiiibiliiy  for  diUTiagcs  to  property  by  m*>h- 

LimififttM^  Miry/jHif^  JVfW  and  riots  within  tlicm  arc  not  uncom*tiiy 

>w/  IW^'i  rcwuyham**.    Sec  tional^   mnht  the   provision    Ui;U   no  unt 

f«A  st;iL7  tSc  it,  Gc*i,  IV,  c*  ji,  shall  be  deprived  of  his  propftiy  without 

r  to  IVixthcr  v.  City  nf  IjCX-  due  luoccss  of  law.     nnrltngtrui  v,  Citv  ^'f 

,  Dec*  589;  s,  c.»  13  K  Mon.  New  V'ork,  jt  N.  Y,  164,   Stt  .^  c^SSArn. 

rvi .  T\  Nl'w  Orleans  20  i^.  Dec*  ?.|8|  and  a  carefully  edited  note  cul* 

■  ^  r%  N.  O^  2^  IJi,  Aon.  latin j*  the  auihoTities   on   this   s«bji:cl*  {h 

'jr«,  3f>  N.  \  -  397 1  Dale  269;    Alk'ghcnv    Co.  r.  Ciib&oti,   yo    Ta, 

397- 
4.  Knsscll  z*.  Men  of  Dcvor,  2  T*  K*  (j?!  j 


46  A b*  tjHj  Moodv  ^'-  Su- 
Barb,   (N.    V.J   659  J    Wing 


ties  47  Cal,    ^jr;   At-  Lyen  v.  St   Clair  Co^  3   McJ^an   ^U.  ^ 

■  K«in.   J 50;  Loomk  "'.  C-  C),  5S0 ;  Hunsacktr  -'.  Boidtjn^  5,  Cal- 

»rs,  6Lans*  (N.  V  )  ^69:  2SS;  &.  c*,  63  Am.  Dec*   ijoj   I'ttcc  7\  Sat.- 

,  New  Castle,  48  N*  IIh  196;  (atnento,  6  Cal.  254 ;  Sharp  r%  Contra  Ctwi* 

*  Dc<hen,  32  ^Id.  369 ;  Uank  la,  34  Cal.  284  ;  Word  v.  Ifartford  Co.,  12 

CaJ.  322*                '  Conn.  4041  Schuyler  Co.  tr.  Mercer,  4  Ctim. 

It  a  persoti  tntirdcrcd,  and  his  (IIL)  20  ^   Rock  Islaiid  7f.  Steele,  31    IIL 

liens,  b  no  defence  .t^ainst  a  543;  Anderson  ^  State,  2X  Misis. 459;  Cat' 

he  county*    Luke  r%  Calhoun,  roll  t^  Board  of  Police^  S  Miss,  p* ;  Tuy- 
lor  t^  Salt  Lake  County  Coun,   ^    ITtiih, 

\  of  a  man  murdered  by  405. 

[  to  mean  outlaw  in  the  5,  Hunsacker   i',  Borden,   5  Cil   2SS; 

hut  I  he  lawless  persons  s,  c.,  63  Am.  Dec,  tjo;  Sharp  zk  Contra 

iie  the  act  was  passed,  Costa  Co.,  34  CaK  2S4, 

.^niii^  46  Ala,  iiS,  0.  Rose  r\  EstudlJlo.  ^9  Cab  270, 

1  a  county  for   J  images  for  7*  Wait^f'.  Ormsby  Co»,  i  Nev+ijtJ, 

oycd  by  .1  mob  need  not  be  A  county  h  su;ib!e  by  virtue  of  s>tatute 

be  commissioners.  Company  eJdendtng  the  word  "  person "  to  bodie-t 

5  *^^nl  9".  politic  and  corporate.    Donatcbon  v.  ijan 

•  '  d  from  MIk^kI  Co.,  i  N*  M.  263. 

I  of  a^  S.  Rock   l?jland  r.    Steele,   jr   III.  543; 

..,.,.,,  ,w,.,,.,^  .,,1^  i*ot*ufti-  Schuyler  Co,   v.   Merccr»    4    Gilm-   (111) 

IS  preveutetl  by  I  he  mob,  or  30, 
of  1-24                               md 


Ytnw* 


COUyJlES. 


ClAimi  lor  Allovutt, 


provided  for  by  statute,  it  has  beeiv  held  sometimes  that  the  projicr 
officials  may  be  compelled  by  maHiiamus  ID  pay  a  lawful  debt' 

%  Teana  —  It  lias  been  very  generally  held,  that  actions  agalmi 
counties  mu&t  be  instituted  and  prosecuted  in  the  county  againsn 
which  the  action  is  brought,^  And  a  county  which  by  statute  maj 
sue,  or  be  sued,  in  any  court,  is  subject  to  suit  in  the  United  States 
courts*^ 

7.  Preseatation  of  daims  for  Allowance.  —  As  the  method  in  whkh 
c  laims  shall  be  presented  to  and  collected  from  counties  is  entirely 
within  the  province  of  the  legislature  to  determine*  it  has  ii*^en 
very  generally  provided  by  the  legislation  of  the  difterent  Stala, 
that  suit  cannot  be  maintained  against  a  county  upon  a  claim, 
proper  to  be  audited  by  the  county  board,  until  such  claim  or 
demand  has  been  presented  to  the  board,  and  tlie  board  has  neg* 
lected  or  refused  to  act  upon  it.  or  to  allow  it/ 


1.  Carron  S'.  board  of  Police*  2S  Mias** 
jS;  Taylor  t'.  SiJl  Lake  Co..  2  Utah,  405* 

Tfit  remedy  on  hijUs  atjdjiecl  «tid  ;il* 
towed  is  by  mitHdnrnMi  10  compel  a  levy  of 
4  tJiJt.  Coimty  V,  Dunklin,  5^  Ak.  "28  j 
K I  more  Co*  %\  j(CitgK-i\  5;?  Ala»  1^^, 

The  CiUi/oTHm  jiUuilc  muhoH/es  suii. 
hilt  gives  no  remedy  by  catccution.  Private 
(♦roperty  is  not  subject  to  execution.  It 
(here  i*  no  power  to  tax,  the  legislature 
must  be  invoited*    Hart  v,  Huri\ctt.  icCaL 

The  pro|)cr  remedy  is  mamfamm  i.g*vim*l 
fhe  supervisors.  People  v.  SupcrvtsorA* 
iJ4  Cal.  451.  See  also  Erncril  t\  Gilman» 
f  o  CaL  404. 

Mandtimntj  h  proper  rt^mcdy  to  cause 
Jevy  of  a  ta)f  ivherc  one  is  entitled  to  a 
warrant  on  a  judgment,  and  there  lh  tio 
mhoney  in  the  tfGasur)%  Hoard  of  I*olicc 
j\  Grattt,  A?  Am.  t)ec.  10 j ;  see  note.  p. 
T07.  See  also  State  t\  Railroad  Co.,  67 
Am*  Dec.  5^1  *  note  pvSSl*  Valabiishii  Co. 
r\  Ray*  12  Smed  &  M.  (Miws.)  146;  Ik.ird 
f.  Lee  Co.,  51  Misls.  ^.;i',  Hoard  of  Educa- 
lion  tK  West  Point,  50  Mks,  64^ 

Miindismus  will  ;*lso  Tic  lo  compel  a 
county  lo  perform  a  publiv  duly  impnscd 
upon  It  by  statute.  I^raudtn  t'/ Justice.  5 
i'alL  fVa.)  54SJ  s*  c-.  t  Am,  Dec.  606* 

8.  Schuyler  Vu.  v.  Mercer.  4  Gilm.  (tlL) 
20;  Randolph  --.  Rolls,  18  IIL  29;  Kingr. 
McDrew,  31  ni.  418^  Lehigh  Co.  v.  Kkck^ 
Tier.  5  W.  &S.  (pa.)  tSr. 

Mandam.ui  must  be  s^ued  out  nf  a  court 
within  the  county.  Woodman  i .  Stnnerseip 
i^  Me.  151. 

But  in  liawks  v.  Keniielieck^  7  Ma^s. 
461,  [|  ffiis  ^^/f/ that  an  ac;rtton  against  the 
inhahUautii  of  a  county  must  be  sued  in 
.mother  counrj',  that  a  fair  trial  might  be 
procured.  Scc^  howcvci ,  Urowu  v.  Somer* 
^et,  1 1  Mass.  221 

S.   Floyd  tot    lluid.^tj(u.j62;  McCof 


'liifns  afri»ii*'* 


1^.   Washington  Go»»  3  Wall.  Jr.  (U. 

j8i. 
4,  HaihouT  Co.  tp*  Hor%  4i  Ala.  ici: 

McCann  v.  Sierra  Co.,  7  Cal  - '    "-  '  * 
f.  Randolph.  65  fia.  ii6;  ( 
15   Ind.  70;    Armsirong  r,    1  ^ 
loM'a,  J09;  State  f.  Uonebrcak,  ^  i 
Gil  let  r'/Lyon  Co.,  jS  Knn   :jto:   1 
%i,  Comr*.,  18  Minn,  w 
Co.,  ^t  Miss.  73t :  I^" 
Prunkhavcn.  51  MU>.  *.*>.   1 
7t  N.  Car  tSi;  Love  i\  CI 
S.  C  ar.  706;    Hobman  i'.  ' 
Tex.  36;  Jackson  %\  La  Cro> 
490 ;  SmUh  r.  Barrrm  Co..  ^ 

The  Georgia  *  ■ 
c1aim$H  againt^t  ci" 
H'ithiu  twelve  nuiu.n-^,   <ii 
mere  conversation  with    in- 
berv  15  not  the  re<Mii^itf"  Cv.  1 
l^  Muscoeee  Co.  ; 

The  original  jm  i 
a  county  i&  vested  la  ' 
*ioner^K     l>ixon  Co.  l\  I 

An  appeal  can  be  m;i' 
been  duly  presented.  ' 
68  Cia.  51 ,  Iklmout  C- 
Ohio.  S3J, 

\\  \hf.  bn,iTirt  refiiw  t*>  art  <!fi  ||w  rl«An*, 
\\  v^      ''  .  .  ■    ..,  ■',  -,..:.* 
V^ 

da  Co., 

5  h>w:i.  • 

^  Utah.  405. 

After  pre-sentati^in  Uh  -"*n«^l  rrWiion 
I  he  iouniy  boafd. 
oil  the  claim.     I'l 

254 J    Klein  t\  Su ^    -.*    T,     ..  :^ 

Raymond  T'.Cmnrs.^  iSMtnti.QO;  Clini 
Cass  Co.,  49  lovm.  41 1. 

And  where  the  tiatm  is  • 
creditor   la  di^ati«.Bed   m\s> 
alhiWt'd,  he  is^  not  u<uially  ioiinntrj  t 
'II 


COUJ^TIES. 


Audit  of  Glftinii. 


>f  Claims.  —  In  the  matter  of  the  audit  of  claims  against 
,  in  any  particular  State,  as  is  the  case  in  regard  to  the 
of  every  question  of  law  affecting  the  powers,  rights, 
i  of  counties,  recourse  must  be  first  had  to  the  statute 
State.  Counties  are  so  utterly  the  creatures  of  the 
their  fundamental  organization,  powers,  and  duties 
be  founl!  in  the  will  of  the  creator.  The  audit  of 
ist  counties  forms  no  exception  to  this  rule.^ 


tic  Ucrbton   <A   the  county 

\o  Co.  V,   Sm£i3iDQn»  J   G. 

413;  Curtis  V,  Ca5s  Co.^  49 

StcckCo.,  14  Minn. 

-II  t:o.,  51   Mii^s.  731  ; 

..  :%  ThLHTipson,  13  Buah 

fhAima  sUluie,  an    action 

'   A  u>imty  on  a  claim 

*l  by  tiitu  commission' 

r-.ri,ui  Co,  t\  Jackson  Co,, 

icral  rule,  ♦in  act  providing 
the  action  of  the  Board  of 
.  TTpnn  a  cUlm  against  the 

0  away  the  claimam^s 
-t  the  county  which  he 

«:  iVaitz  V.  Omisby  Co.,  j 
veU  P.  Coimty  Commlssion- 
^35 ;  Endri&^  v.  Chippewa 
17,     But  sec  Stamp  v.  Cass 

J  IK  Bang*,  I  Dak.  Ter.  1  ^g, 

where  one   has  an  appeal 

f    the   cnmmiiiisioners, 

lii^t  be  followed,  and 

iiut  Ik*  ler^dcred, 

ai   h  no,iy  be  asserted,  thai 

T]g:ht  igajnst  a  county  upon 

■t  action,  for  wBkh  no 

is  [irovided.    Adams 

jSo;  Ivowndcs  Co,  z\ 

:  ;    Randolph   Co.  v. 

vr^   Co\1nglon    Co. 

(  omrs,  f',  Hurd, 

..Of.  S2  N.  V.  ro; 

,  i  S.imU.  (H,  V.)  460. 

ity  warrants  drawn  on 

IV  -iM-  the  county*  if  it  fails 

n  that   fund   without    firs» 

test   th;it   taxes   be   levied. 

?',  Coiinty^  67  Iowa,  697, 

>tn}ded  ypon  the  propriety 

notice  of  the  cl^im 

10    pay  without  sail, 

71  N\  Car.  38. 

1  en  he  hi  that  count  ie*^ 
lly»  Iwjih    upon   licpii- 

'  d  clai  niH .     Sec  C  Upp 

5  Tcjwa,  15;  5.  c,  6S 

kh'J  Ktiitc  rv  Cotinty  Judge* 


Th  of  thf  A^tHt  Code,  rcquir 
EAlicMi   uf   unliquidated   dr 


mund&  to  the  Board  of  Commissifyncrsi, 
before  suit  Ciin  be  bronght»  appllea  to 
actions  fo?  infringement  of  patents.  May 
7',  Bnchanaii,  39  Fed,  Rep.  469;  May  t'. 
County  of  Cass,  30  Fed  Rep.  762* 

Claltiis  under  acti^  providing  remedicy 
for  injuries  to  person  and  property  from  ouu 
laws  arid  niob^  do  not  have  to  be  presented 
to  county  boards,  but  suit  can  be  ciwn* 
incnced  on  them  directly.  Dale  Co.  f. 
Gunier,  46  Ala.  iiS;  Clear  Lake  Co.  r. 
Lake  Co.^45  Cal.90;  Bank  f,  Shaber.  55 
CaL  322. 

A  man  whose  claim  has  been  allowed  In 
part  may  receive  county  orders  without 
prejutlice  to  his  right  to^  appeal :  this  aj»- 
plies  to  allowance  of  item^  or  percenia^t 
of  claims.    Bell  v,  Waujjaca  Co.,  6j  Wis. 

In  some  States  claims  for  damages  for 
torts,  as  wcH  as  claims  arising  oui  of  con- 
tracts, must  be  presented  to  the  county 
board  before  suit.  Barbour  Co  t^  Ilofii, 
41  Ala.  114;  McCann  t*.  Sierra  Co.,  7  CaL 
i3r ;  llohman  ?,  Comal  Co.*  34  Tex.  36; 
Jackson  7\  D inking,  46  Ala.  69. 

A  complaint  upon  a  claim  against  a 
county  must  aver  a  demand  and  refusal. 
Love'f^.  C hat b aril  Co.,  64  N.  Car.  706; 
Maddox  F.  Randolph  Co,,  65  Ga,  216; 
Chapman  r\  WajTie  Co,,  27  W.  Va.  496. 

This  requirement,  when  demanded  at  idl, 
cannot  be  diispensed  with,  Fenton  tk  Salt 
Lake  City,  3  Utah,  4:53. 

itut  no  fornial  complaint  is  neces&ar)' 
All  that  is  necessary  is  a  detailed  state- 
ment of  items  and  dates  of  charge.  How- 
ard  Co,  t\  Jennings,  104  Ind,  loS. 

Though  in  others  this  is  uol  so.  Brady 
-'.  Supervisors,  2  Sandf.  (N.  Y.]  460. 

And  it  has  beeo  held  that  where  the 
commissioners  refuse  to  allow  or  pay  an 
account  duly  presented,  the  county  may 
be  sued,  and  the  presentment  need  not  be 
alleged.  Gilleit  r.  Lyon  Co,,  r8  Kan,  410; 
Washington  Co.  t\  Thompson,  J  3  Bush 
(Kv^),  239, 

I.  No  county  court  or  lioard  can  audit  a 
clami  against  a  county,  or  order  the  same 
to  be  paid  by  the  county  treasurer,  except 
by  authority  of  some  statute,  JBc  Tinsley, 
90  N   Wt^i, 

In  Arh^HStu  .1  count)'  court  has  power 
r«>  audit,  settle,  and  direct  pavmcnt  of  all 
a71 


Eiilore«meitt  of  Jodgmeiil, 


Ete«titicr&,  6tjnuihseiiL 


9.  Enforcement  of  Judgmeat,  Execution,  Mandamus,  QanushmeEt -^ 
In  the  absence  ut  statu ic  no  exccutiuu  lies  against  the  property  of 
an  inhabitant  of  the  county,  or  against  the  ccmuty  itself,  but  the 
tnethod  of  satisfying  a  judgment  against  the  county  proviilecl  by 
statute  nniHi  be  pursued.*  In  J/tissac/mse//s,  however,  and  some 
other  of  the  New  England  States,  by  the  common  law  derived 
from  immemorial  usage,  the  estate  of  any  infiabiiant  of  a  count); 
town,  or  school  district^  is  liable  to  be  taken  on  execution  on  a 
judgment  against  the  corporation.^  The  mere  authorisation  uf 
a  suit  against  a  county  does  not  imply,  nccessririly,  a  mtims 
of  enforcement  of  a  judgment  therein  obtained,^  The  means  (?f 
enforcement  de[jcnds,  however,  primarily  ^upon  the  legislature  * 


flem^ind*^  tig  am  si  a  county,  Rngtbli  r/, 
Chkot  Co.,  26  Ark.  45^;  Chicot  r/Tilgh- 
man,  26  Ark.  461. 

The  certiliCate  of  audit  «f  a  cJarm  by 
the  supervisors  is  conciiisue  aga.ins|  ibi 
county  as  well  as  m  its  favor:  the  county 
treasurer  cannot  litigate  pivmiriii  of  the 
claim,  even  upon  a  negation  ttiat  the  ctaim* 
ant  riamed  is  a  ftctUious  person.  People  -•, 
Kitigeraldt  54  How,  ^N.  V.)  Pr*  i* 

An  ordcT  of  a  board  ut  MijKTvisors  direct* 
ing  paymcMt  of  a  claim  against  a  county, 
has  the  effect  of  a  judgnieiU,  and  cannot  be 
rescinded  by  the  board*  Arthur  v.  Adam, 
49  Mh»,  404, 

The  allowance  uf  a  claiifi  by  county  com 
mihJiioners  is  not  cancluiive,  but  only  f^rima 
/iir/i",  evidence  of  correctness,  and  the  order 
making  the  same  may  be  animlted.  Abcr- 
o.ilhy  7'.  Phlfcr,  84  N.  Car,  711. 

It  has  ali^o  been  h^U  thai  a  county  is  not 
estopped  by  the  bojifl  of  supervisors  pass- 
ing upon  and  a|>provini;  a  col  lector  *5  ac- 
count contaitjiiig  illegal  fees,  Cumbt-rJaiicI 
Co.  ri,  Edwardi,  76  III  544 ;  Commissioners 
V.  Moore,  53  Ala*  2^  ■  Peoria  Co.  p,  Roche, 
65  Hi  77;  Supervisors  v.  Ellis,  59  N*  Y* 
630. 

And  no  claim  can  b^  aUowed  unless 
leg^ally  chargeable,  ^\\<\t^  li  so  allowed,  the 
warrants  do  uoi  create  a  Icgiil  liabjltty, 
Lmdcn  v.  tJasc,  46  CaL  171* 

A  claim  against  a  county  for  moTteyi 
(licgaUy  collccied  by  its  uffictrsi  wlU  suV 
tain  an  action  at  common  liiw  ;  and  ^uch 
action  is  not  prohibited  by  the  Michigan 
coni^titutjon  giving  supervisors  extiusive 
power  to  adjust  claims  against  the  county* 
Endriss  tf.  Chippewa  Co.,  43  Mich*  317. 

A  warrant  payable  out  of  any  money 
in  the  treasury  appropriated  for  county  cjc* 
pendi tores  is  both  ^  jiidici:Ll  ascertainment 
and  a  written  acknowledgiinent  of  the  in- 
debtedness by  the  county  1  and,  if  not  paid, 
an  action  may  be  maintained  on  it,  whether 
there  is  money  in  the  treasury  to  pay  it  err 
noL  Bank  of  St»  I^uis  i^  Frankbn  Co., 
65  Mo,  10$;  s.  r.,  2-7  Am.  Rep.  261. 


^t:Imcatll>a 


to  tonx 

one.     >■■.   :„        ■•  ■  .-.  ' 

But  the  rcvenof:*  rjjiM'd  un  olbcr  paTj: 
cannot  be  applied  !*>  pay  hi^  debt,  Rtj 
Fatudillo,  3^  Cal  275. 

As    to    what    t:i»n><titttle^ 
of  clainis  .ig^^iinst  cmmiie^ 
Stat,  of  rH57,  SrcComdck  r 
37  CaL  257.     See  alsu  as  t*' « 
Siet>enthalcr,  37  Cal.  193. 

The  di^cretiojunt  power  of  cotimv  h^ 
in  alJowaiicc  t4   ■  : 
must  Ix'  controllt  I 

and  is  always  s+oUj^^.*   i-.  r,..,.  .,  ...  .*.l  -,j 
pellate  coufii.     Davis  -.',  V^wkh  and  Clarke 
Co*  Coinrs,,  4  Mont*  *^J* 

1.  Emenc  tu  Gttmau«  id  < 
dob>hf'.  Ralls,  tSJII.  :o?  K^ 
jt  [IL  418;  Hart  I'.  Jill 

%,  Hin  ?-,  Boiton,  T- 

tv  H;ink,  19  Pick,  (M-u-    ..    v  ,  .  

tu  SvnSth,  t6  Conn.  36S;  G  a*  kit  I  r  U<jr 
6  Mctc.  (Ma&s^MSi* 

3*  Sharp  r.  Coiitfft  Casta  Ccnmt^ 
Cal.  2S4 

Thou  ■  ■■■       ''--".,- 

authori.,  ,     ......  .. 

gation  to  pay  it ;  arn  1 
mode  is  provided,  it  i^ 
be  done  in  the  ordinary  v^ay,  —  I'  ^ 
and  collection  of  taxei."     See. 
Stale  ?^  (Jottcnbur^,  ^  N.  J.  L-  j 
4.  Thus  it  is  held  tn  Kmeric 

10   Cab    404*    ihilT     u.-    t\iv\i\um 

upon  a  judgment  r 
and  when  ;i  judgi 
a  county,  it  is  the  duty  ol  Uit  ^-■ 
to  apply  such   funds   in   Ireasu 
county,  us  ar*:  not  ii( In- 
to it>i  pijyment ;  <ir,  il 
and  they  po^cais  the  i--  . 
their  duty  to  levy  a  lax  \m  rliai 
and  if    lliey   f;*il,  or   refuse    k» 
funds,  or  to  execute  iht;   |K>wrr*  r- 
be  had  to  a  manihrntts.     Hut  if   1 
no  funds,  and  the   iM>wrf   to   *evy  m-    ul% 


^ifuXTiES-^  corxrr  C(\i/.mss/c\v/t:A's.     ^fmpuB. 


ommon  melhoil  t*f  enforcement  of  such  judgments  is 
ffs  to  the  county  boards  to  compel  the  levy  o(  a  tax 
laini  '  A  county  or  its  ofiiccrj^  cannot  be  garnisliced.'' 
f  Officers.  —  See   Coroners,  County   Commissioners, 

^r    Mi'NH^MWLrTIES,    SlIKHIFR 

}01On8SI01fEE9,  Supervisors  CnosEN  FREBnoLDHR^. 


he  Of&ce,  J74. 
^/n  374- 


*i-iifini'    Ih'iit, 


rtiAf  Jt^fSiiif  iff  iHtrrtfm  A/oM^y^ 

rin„,t^Ut    385. 

ifiv»>ke(l  fiir  additional   liu- 

►rt,  6j  X.  Ciir*  142; 
.  M(i*J  Co.,  65  N.  Car, 
i  ViK  f,  Dunklin,  5:!  Ala, 
1.  I',  Zcig^lcT^  52  Alii,  2771 
r%  Mi>r»re,  53  A  l.i.  2; ;  i^lr 
j.,  ^  McLciin  (C  C),  dio; 
r^vii^nrs,  :*S  CaL  431  [   Kni- 

r<i  the  methfid  o(  ]>aymtnt 

;  J  rants  or  ur- 

'.^  refuse  to 

r.  V    CuihbcTr 

,r  fc-iitlons  lire  ciUwwcd  liy 
rii  iiiandaTTius  will  not  He  to 
f  of  a  tax  unless  ihtTc  is  no 
cl  lo  cxeciUfon,  *'^  But  m 
1  claim  h  reduced  to  jurig- 
tn  pr*ivide  for  us  paymci^t 
t ;  and  if  it  cttu  \yc  piikl  in 
:  musl  lit  done  by  the  levy 
of  a,  t:^n  ioT  that'  puri^ose; 
vill  be  enforced  by  maMdii- 

nut    1r    ;igjiTn*t 

, ,   ,  i^fft  [o  the  payment 

t.  Hoalt  ?',  WiJii;in[)s  Co., 
But  ste  l.vtll  r.  St,  Clair 

int. — ^Tiie  same  conskl&tA- 
pt  otficer?^  of  the  State  and 
'nm^nt  frotji  the  process  nf 
nd  the  like,  ais  f;tr  its  tht 
iitru^ited  to  them  art  con- 
mh  equal  force  to  toufitScv 
urn   I'ostn  Co.,  H  t%d.    5-; 


4.  Rights,    Dutieft*    L. imitation®,    aod 

Liabilities*  3S7. 
{,0  0\ft^ru//i,  387. 

jr)  Lsmtttititms  in    PtKvtri  &/  Ct^tnfy 

Bottrtii,  3Si;j< 
[d]  hHit\HidHi(  atiit  iiifj^i  A^Si  393 
U)  S////S  hy  i^fid  ijj^iUHs^^  394* 

5.  Effect     of    their     Acts     upon    the 

County.  3*;/j. 
{(t)  GcHt*^f/h'.  396, 
(j*)  A'rmrdy  h  /f//r.iA  M»tttditmm,  ifjA, 

2.  AftiftdiWitti,  .jrci. 

6.  He  si  gnat  ion  and  Removal,  401. 

liarnishecs  of  llr.i'- hears  \\  Root,  fS^Mtl* 
90;  liulkk>  i\  Eckert.  3  I 'a,  568;  Stiitc  r. 
El>crly»  13  Neb.  616;  Freeman  00  Hxecti^ 
tions,  sect,  133;  Drake  on  Att;ic1imt'nt^, 
stCtt  516;  Williiims  V.  Bt>iirdtii2un  9  Allen 
(Mais^K  570;  lioone  Co,  z\  Kt^ck*  3t  ArL 
387;  Randolph  V.  Ralls  lS  IlL  2yj  Init 
sec  Adams  v.  Tyler,  t2t  Mass*  jSo. 

fn  Mel  Jong^il  T'.  Ilcnnepni  C^o,,  4  Minn* 
189*  the  learned  judKe,  m  delivering  ihc 
opinion  of  the  court  deciding  that  count Ji?i 
being  public  corpuration*5,  and  ibeir  officets 
public  officers  cannot  be  (vrocecdctj  against 
iis  garnishees^  says.  '  ■  The  varied  rciaiions 
which  such  liotlies  through  their  officers 
bold  toward  Individuali*  as  their  debt  ins, 
would  render  them  liable  tu  l>e  constant k 
attacked  with  such  proces?^,  ;Knd  would  vei> 
seriousiy  cmbarrxs-n  them  in  the  |>erform- 
ance  of  their  official  duty.  Public  p<jlicv 
cannot  tolerate  such  an'  obstacle  to  lljc 
exercise  of  ofttCTat  dotie^^.'^ 

Authontifti  for  GoiiEitiefl.  —  Thla  subject 
cannot  be  found  treated,  except  very  inci- 
detttally,  in  any  other  work  or  law  articles 
than  in  the  notes  to  the  American  Decis* 
]on:j,  to  the  following  of  which  especial 
reference  may  be  had  and  credit  given, 
37  Am*  Dec.  413  ;  56  Am,  Dec*  5S91  6§  Ant, 
Dec*  291 ;  85  Am*  Dec*  100. 

3.  County  commissioners  cxtat  in  most 
of  the  States, 

Boards  of  supervisors  are  known  In 
se  V  e  rail  m  po  rt  an  t  common  wealt  hs,  n  otably 

lintkti  Calffarnftt,  and  Afhsis^if>p'f. 

CorTesponding  bodies  arc  known  as 
chosen  freeholders  in  jVlrri^  Jtrsty^  and 
]  vol  ice  juries  in  Lmthmmj. 


D«fLnit|oiL. 


COLTVrV  COJ/M/SS/0.\£A*S,     ir«tttr*  af  th»  m< 


L  Befinitioii.  —  Continuing  corporations'  or  ^mtsi  corporations 
existing  by  virtue  of  statutes  or  constitutions  of  the  sercral 
States,  with  members  elected  from  time  to  time  by  the  electors 
of  the  counties^  charged  with  various  and  mauifold  duties  air»l 
powers,  sometimes  judicial,  and  at  others  legislative  and  execuiivi', 
pertaining  tu  the  police,  fiscal,  and  civil  regulations  and  affairs  of 
the  counties.^ 

In  an  enlarged  general  sense,  such  a  corporation  may  be  callixl 
the  guardian  of  the  county,  having  management  and  control  of  it 
rinancial  interests,  and  having  authority  to  do  whatever  the  cotinr 
as  a  pohlical  entity  might  do,* 

2.  Kature  of  the  Office. —  (a)  GcHtraliy. — County  hoanls,  \\V 
county    commissioners,    supervisors,    chosen    freeholders,    |' 
juries,  are  continuing  corporations  or  ^/rojr/ corporations  crc^Ut.** 
either  by  the  statutes  of    the  several    Stales,  or  provided  for  in 
their  constitutions.     They  are  local  organizations  created  l'\    ' 
sovereignty  of  the  State,  and  invested  with  a  few  of  the  fun^ 
characteristic  of  corporate  existence.*    Having  perpetual  existent 


As  Itjcsc  bodies  are  substanlially  tlic 
xanj^!  in  respect  Ct*  their  general  t/owcrs 
And  functional  they  have  been  treated  under 
•  me  head. 

1.  See    2  UAf  *■  Nature   of  the   Office/' 

County  commissianet^  ve  a  continuing 
«!ori>orauon  for  special  purposes,  and  the 
elect  ion  of  new  ones  does  not  change  the 
parties  to  a  contracl:  or  a  suit.  Commis* 
sioncra  v.  Ghcrky,  Wrlghi  (Ohio),  493. 

They  arc  a  corporation^  not  a  sovereignty* 
Piin«  z*.  Commissioners,   Wright   jUmo), 

They  are  public  agents  for  the  county 
with  respect  to  4II  money  coficemi,  and 
are  a  qstiui  c^jrporatton  for  the  purpose  of 
**uing  iiTid  being  sued,  Vatikirk  r^  Clarke 
16  H*  &  R.  (I^a)  289;  Irwin  r.  Commis- 
sion er!*»  I  S,  &  R*  { Pa  )  505. 

Supervisors  are  a  quau  political  corpora- 
tion.    People  -\  Hester,  6  CaL  279. 

They  arc  a  corporation  with  special 
powers,  and  fur  special  purposes.  Jackson 
r.  Hart  well;  S  Johns,  (N.  V.)  422, 

They  have  a  special  and  limited  juriftdic- 
lion,  with  no  critntnon-law  powers.  Cun* 
ninaham  t'.  Squire.%  2  W.  Va*  43a. 

They  exercise  judicial  functions.  Miller 
%',  Su|}ervisors,  55  Cal  93;  Peopk  r. 
Schenectady,  35  Barb.  (N.  Y,J  40S. 

Police  juries  are  poUttCAl  corporations 
whose  powers  are  specially  defined  by  the 
legislature*  and  they  can  legally  exercise  no 
iHncr  powers  than  those  delegated  to  them. 
Sterling  I/.  Parish,  26  La.  Ann-  59. 

%  State  V.  Ormsby  Co.,  7  Nev.  353. 

3.  Shanklln  f\  Madison  Co.,  ti  Ohio  St. 


Ohio  arc    a 


''I 


County  commissioners  in  Ohio  are  a 

^17 


continuing  cor^rati«>n  ffjrspeclil^iirpoar 
and  the  c lectio Ji  of  new  onct  dtics  n 
change  the  party  to  a  cemtract  or  »uk. 
Commissioners   r,   Gberky,    Wright   iOX 

49i-  ,    . 

County  commissi  oner*  in 

caTporetlorir  nikt  a  so^rrdt^r^n- 
4ucd  before  i  jti^tice  o! 
ZK  Co(nmi**i oners,  WHgi 

The  board  o  f  comm  S  ss  : ; 

which  tor  the  purpose  otcivi.  ;« 

tion  ts  invcstctl  with  a  few  tif  -  0% 

characteristic  of   corporate   k  \ 

grant  of  powers  to  such  a  Cfirj  i-t 

be  strictly  construed.     When  ''y 

a  special  power,  it  must  act  suitOy 
coiiditifin  umler  which  it  is  givtn. 
well  t'.  Commissioners,  it  O^ik-  ^' 

County  commissioners  in    . 
aie  otncers  within  that  cl^U!>e  1 
tulion  which  requires  all  olficcrs  ■ 
the  oath  of  office.     Keyser  r%  McKi^ 
Raw!e(Pa.!,  139. 

A  board  uf  supervisors  is  a  fHiMsi  <wr 
Ffi/wn  with  a  general  Juritcliction  of  v 
i^ubjects  confided  to  it  The  grant  o[ 
power  of  an  csttraordinary  char  jcter,  ifi*j 
a:i  h  not  embraced  in  the  j'cueral  scope  ni 
JiH  duties,  must  b<^  stnctly  ^  nn<ilru*d, 

The  board  of  supervb-  *       ^^ 

the  insirumentality  of  tl  i> 

power  docs  not  come  inL.  . ...,.,,  .  ^t 
Upon  certain  conditions  which  are  ot  Hic 
nature  of  conditions  precedent.  Hawkins 
ZK  Carroll  Co.^  50  Mis**  735, 

The  supervisors  of  a  county  are  a  ^u^:- 
fKjlitical  corporation;  and  as  h  '  -^  ^- 
trict  courts  of  Callfomb,  by  v  *>r 

general    junMtiction     a-^    ^nii 
i 


coiryrr  comm/ss/OjVjs/^s, 


@«ner&U3r» 


n  political  entity  remains  the  same,  notwithstanding 
:  in  the  indivitluals  whf*  compose  it ;  and  boards  com- 
tw  members  are  bound  by  the  acts  of  their  predecessor^^ 
scope  of  their  authority  *  Being  creatures  of  statutts 
ily  with  special  powers  and  created  for  special  purposes* 
tercise  only  such  powers  as  are  expressly  conferred  by 
which  are  necessarily  implied;^ 


sory  power  arid  control  over 
igH,  to  Uic  exercise  oi  which 
ct  ta  not  ncccs*ir)r.  This 
jy  munJifmni  prohJbitioni^  or 
not  bv  ccrHcrarL  People  t% 
679.  ' 

i  arc  political  cotporations, 
a.rc  sped  ally  defined  by  I  he 
d  they  can  k'gallv  exercise 
cfs  than  (hose  delegated  lo 
\  «'.  F*ftrish  «>l  West  I  cliciana, 

-    for    which  they    are 

'   debts,  they  are  aiithor- 

iti  collect  A  ux,  but  withoyt 

itv  they   cannot  iiistjc  titgo- 

^termg  ?.  Pariah^  i6  f^. 

-,TJL-   ^^  yit^i  f(jr  |j,g  county 

cone e nil*  stud  are 

r    the    pur|>gse    of 

L     hwi'n  t',   Cominis- 

,ijerbfid,  t  S.&R.  (Pa.) 

■3,4  S.  &  R*  {Pa.j  443; 

S,&H,  «Pa.(  3K9. 

" '-om  of  acotjiuy  in 

nd  not  dependent 

•ijjon  the  C)tistenLC 

crk,  uuHstinjtiofj^lty  elected, 

of  fiiiiilu  may  uppoiin  otte 

such  tiij^iik    Care  Hon  v, 

^h*  25a 


in  the  spirit  afii 


'fTer 


■kL 


■    the    circuit 
■■cs>  2  W.  Va, 

'  TS  now  pos- 

*.M4jj>t)  tijuiiiiiisioners  were 

1CS  vested  in  Oie  general  scs- 

t  of  sessions, 

fiiitiis«ioners 

^ 55, .jiier,  20  Pick, 

Kthich  ba^  ;tdopted  townsbip 
he  \MyMA  of  county  comniis- 
le  to  act  until  the  board  of 
et  .iiid  organized.  State 
,  29  N.  W.  K.  307, 
-  .  _  janty  cnmmissi oners  has 
icnce,  and  tite  body  remains 


the  same  not  withstanding  a  chang«^  in  the 
individuals  who  compose  it,  Pcgrani  r* 
CIevet;iiid  Co.,  65  N,  C^  1 14- 

The  puwerjt  of  a  county  wm  vested  m 
the  board  of  comTniseionefit  as  .1  corpor^tte 
emity,andisot  in  commissi  orient  ^s  mdivid^ 
ualSi  Therefore,  before  a  county  bo^ird 
can  act,  it  must  convene  in  legal  &essi<m, 
either  regular,  adjourned^  or  special  j  ard 
a  casual  meeting  of  a  majoniy  of  the  com- 
miaiaipners  does  not  create  a  legal  session. 
A  special  session  may  be  convened  upon 
ca]t  of  the  chairman  upon  request  of  twn 
members;  but  personal  notice  of  sucli 
case  must  be  served^  if  practicable*  ujim^ 
every  member  of  the  board.  Paola,  etc., 
'R.  K*  Co.  IK  Anderson  Co.,  16  Kan.  302. 

New  county  commissioners  are  bound 
by  the  acis  of  the  old  ones  within  the 
scope  of  their  authority.  Comra.  j^.  Ghtr- 
ky^  Wright  (Ohio),  494. 

Boards  of  supervisors  are  bound  by  the 
acts  of  their  predecessors.  Supervisors  t% 
Birdsall,  4  Wend   (N.Y.}45> 

S.  A  board  of  county  commisstoncra 
Ciin  act  only  according  to  the  statute,  Boise 
Co,  Comnu&sioucrs,  1  Idaho,  553. 

Couniies  and  crninty  boards  can  only 
c3Ceici.se  such  powers  as  are  estpres^Iy  coi^ 
ferrcd  by  statute^  and  such  grants  must 
be  strktlv  construed.  State  ?>.  Commit'' 
SI  oners  ot  Lincoln  (Neb.),  25  N.  W.  Ke|*. 
or. 

The  creation  of  ihe  office  of  county 
commissioner,  the  manner  of  the  selection 
of  such  otficers,  whether  by  election  or  ap- 
pointment, the  term  of  period  during  which 
they  shall  act,  the  character  of  duties 
which  are  to  l>e  performed,  and  Ihe  com- 
pensation  to  be  paid,  are  entirehf  the  sub* 
ject  of  leg!  si  alive  enactment.  Terrjiory  n 
Van  Gaskin  (Mont.),  6  Pac*  Rep»  30. 

The  alxne  ca'»e  giics  very  fully  into  the 
power  of  the  legiMature  as  to  the  principle 
cited. 

The  supervisors  of  a  county  in  Nnv 
Wnk  are  a  ctirpoTatii>n  with  special  powers, 
and  for  special  purposes,  and  it  is  question- 
able whether  they  were  competent,  without 
expressly  conferred  powers,  to  t.ike  a  ^raut 
of  land,  Jackson  --.  Hiirtweii,  !  Johns* 
(N,  YO422. 

The  biiard  of  county  commissi  oners  act 
under  limited  ataiutory  authority,  anil,  h\ 
order  to  bind  ihe  county  for  any  contfAri, 


Hniur*  of  th«  Office.    ( ^o  ( wji '  ( '( y}r.mssr OXERS. 


Gftneralif 


Slatutory  prcscriplioiis  n^  id  1\\m  m^Lniier  of  holding  stated 
nici*ttngi>  of  llie  bnurU,  and  especially  those  rclatiog  to  calliiiir 
special  meetings  aiul  the  nature  of  business  which  may  be  tians 
nrtcd  thereat,  nuist  be  strictly  obscr%^cd.* 

ft  seems  to  be  wcll-setllcd  law  that  neither  the  motives,  records, 
nnr  action  of  the  board  can  be  impeached  in  any  collateral  pn* 
cccdings,  although  irregularities  may  have  been  cummittcd  thai 
might  have  been  made  the  subject  of  appeal  or  review.* 


must  ke«?p  within  the  liniit?^  <»f  their author- 
tf y-  Mitchell  ♦',  St.  J  .otiis  Co*  Comts*,  24 
%Vmn.  459. 

I.  Where  a  statute  prcsrcribes  the  raan- 
tier  in  which  a  sjiecia]  meetint^  of  the  board 
»hall  IxTcaiUed,  a  i^fiecbl  meeting  helil  with- 
out observing  thcac  rcij  11  ire  roc  fits  U  not 
legal*    Gcwdgcn  v.  Mauiiowoc  Co.,  t  Bias, 

Mccunj^s  of  su|wrvi5or*  musl  l>c  held 
afid  ciUed  as  provided  by  law.  othtrwiBe 
the  actions  of  a  meeting  not  so  called  are 
illegal,      Goedgcu  v.  Maiiitoi«^oc    Co.,  a 

Couiily  cottjmissi  oners  sire  itot  pre  eluded, 
by  sLitute  dc^i^ttMiitg  particular  d;(ys  inr 
(heir  uieetiitgs,  from  tratts acting  business  on 
other  days.     People  v*  Green^  75  N.  i ',  jzgi. 

Th«  provision  of  tlie  RevUcd  Statmes 
relative  tomajorUy  of  supervisors  conMrtnt* 
ia^  a  quorum  oi  the  bo.ird*  cannot  be  set 
aside  by  ^x^  rule  of  the  board.  People  t^. 
iJrittkcrhoff,  6S  N,  V.  250. 

The  rn;i|t>riiy  of  a  f|yurom  of  a  board  of 
supervisor?,  a  quorum  being  present^  can 
perform  any  act  which  the  majority  of  the 
board  coutd  perform,  aU  being  prescnL 
People  T\  Harrington,  63  Cah  2^7. 

Where  a  board  <si  commissioners  pro- 
iioses  to  du  any  del  a  be  ra  live  act  that  will 
i  J  *  binding  on  the  absent  memlxjrs^  it  should 
I  It  d  me  at  a  re^lar  stated  meeting,  or  a 
trHuh\i  .\djoomcd  meeting ;  and  if  the  meet- 
h)^  l>e  !»pecial,  notice  is  necessary,  and  it 
inusi  be  personally  served,  if  practicable, 
upon  every  memljcr  entitled  to  oe  present, 
like  Co.  ^^  Rowland,  94  Pa,  St.  23S. 

rhe  notice  warning  a  meeting  of  the 
cQunty  commissioners  must  stale  the  object 
of  ihc  meeting;  but  at  a  meeting  anly 
called,  the  commissioners  may  make  orders 
Tc^jiectbg  the  property  of  the  couniy,  al- 
though thry  are  iioi  strlcily  within  the 
(crms  of  the  notice,  Comrs,  of  Kearney 
-    Kent,  5  Neb,  227. 

A  meeting  of  a  board  of  county  commis- 
sioners is  not  unlawfully  conveuetl  because 
ihe  sheriff '3  return  showing  service  !;■  not 
s^igncd  Qr  dated,  State  x\  Pike  County 
t'omrs,,  104  Ind.  1^3^ 

Ity  s^tatiitcin  fnJiana,  the  board  of  county 
Commissioners  may  call  a  special  meeting 
idR'ncvcr  the  interests  of  the  couniy  de- 
maiiirl  i' ;  .T.nd  At   i^uch  syiecial   session  the 


board  has  jjower  to  determine  the  subject ^ 
which  the  interests  of  the  ccnmty  dcmirnj 
thev  should  consider.  Oliver  v,  Reightky* 
24  tnd.  514. 

A  special  or  calJed  meettr^g  of  the  cnmitv 
commissioners  in  which  all  the  iuchiIkts 
participate^  held  before  the  d^tv  1^^  v^iai  li 
they  bad  adjourned  at  their  ^ttr 
ing,  is  valicl.     Dnugiass  tsCou- 
IFla.),  ^  South,  Rep-  776. 

In  Zi-xcij-^  three  out  of  the  four  couin 
commissioners  constituting  I  lie  cotin,  •■ 
county  judge  l>eing  one,  con^iitntc 
rum;  but  j"n  order  made  by  thice  cimi:^ 
sionefs  in  the  absence  of   ihc  judge  wa» 
\oid,    West  r'.  BMik-?,  f^  Tex,  316. 

The  Mitii!f^:  e  which  re(imrw 

the  reading  ai  ■  ^-f  lheminulf*o( 

the  board  of  sh-i.-.^.--  ■-  r-  -  ^  s-.. 
lory;  and  the  omission  i  t 

may  indicate  pttthaps  ka'  ■: 

incatkicity,  does  n^it,  howevcj,  **ltect  ti 
vaHaiiy  "of    the  pnjcecdings.      Arthur 
Adams,  49  Miss,  404. 

A  tax  is  not  void  because  the  record  < 
the  board  of  supervisors  is  rust  signed  b 
the  chairman  and  clerk  of  the  board,    PeL-- 
pie  V.  Eureka  Lake,  etc,  Co,,  4?  Ti!.  143 

It  is  not  essential  to  the  vi  n 

election  for  the  location  of  ii  1 

that   the   records  of   the  con  t. 
ftioners,  at  the  time  of  the  c  -  f 

the  returns,  should  show  that  t^ i» 

produced  before,  or  asked  for  by  the  com' 
missioners  that  due  notice  was  given. 
Douglass  V.  bak^r  Co.  ( Fla,),  3  Sootl^eni 
Repr  776. 

%  It  la  well  settle^V     '^        *, '  \% 

when   countj  cuuu:  1 

upon  a  subject   wivi.  ..   1 -. 

their  record  canno^  h^  impeacl 
ally,  but  is  conclusive  upon  all  -'h 

ftn  action  at  law.  Brewer  £".  Ka^ifu^d  Cu-t 
I  It  Ma^.  w. 

Under  Nrm  Y&rk  laws  the  r— ^-"*  -  ^ 
the  siiperviBors*  designation 
p.tper  to  ]iubjish  the  laws  car.-   l  : 

peached  col  late  rally,  Pcftple  p.  Jiupci 
visoris,  3  Abb.  Aj^p.  Dec.  iS   Y  \  5*^ 

Asa  general  rule,  the  1 
have  iufhiencedLheoflicia 
hers  of  the  board  of  conr 
cannot   be  made  ttie  sii'  ^t 

inquiry  for  the  purpose  **  r 

aro 


Office.     COUNTy  COMAflSSlOXERS, 


Elftotiim,  tte. 


islatiircj  of  cuursc,  fiiay,  aiul  sometimes  does,  confer 
ounty  boanls  powers  of' a  local*  legislative,  and  admin* 
haracter;  and  when  this  is  done  by  general  words,  they 
I  right  to  pass  all  such  necessary  ordinances  as  may  be 

a  Kiir  intendment,  and  the  presumption  Is  in  favor  of 
r  of  their  action^  and  as  such  deliberative  body  they  can- 
nd  by  acts  in  pais,^ 

islature  may  also  authorize  them  to  jierform  various 
ry  and  administrative  acts** 

'w/,  AppiVfiiment^  tic.  —  In  the  discussion  of  the  auton- 
)dies,  like  those  under  consideration,  whose  existence 

of  office  are  so  absolutely  dependent  upon  the  chan- 
s  of  the  statute  law,  it  is  not  only  difHcuU.  but  imi>ossi* 

dnwn,  with  any  degree  of  accuracy,  any  general  rules 


Webster  t*  Wiuihingtan  Co*,    and  llic  onus  of  proving  irregularity  or  in- 


mimiisioners  had  jiirisdictiutj 
V  iiiiii halted  t'>  annex  territory 
t  rcgtilar  ity  of  such  proceed* 
at  tac  k  cd  col  lateral  ly,  C  icero 
,  til  \nf\,  C|i* 

dings  ortSere,  and  judgments 
•  cuunly  coTTiiiiissioRers  can- 
i  in  a  c^>lUiera|  way,u  a  suit 
ion,  on  accoutre  of  errors  and 
9ih\t\i  might  have  been  made 
;  an  appe.iU     Argo  v.  Bar- 

I  annexation  made  by  com- 

+  K^  -[itriLise  of  their  proper 

n  liabte  to  be  reviewed 

0  cfnift  of  common  pluas, 
id  i.^iiimu  be  impeached  co!~ 
Ln chard  v.   Btssell,   11   Ohio 

;he     Wij^dmstn    conscitution, 

ers  the  fcgislature  to  confer 

f  county  siiperviaorB  "  powers 

gislaiivt  and  administrative 

len  any  subject  of  legislation 

o  county  iKjards,  by  general 

te  a   right  to  pass  any 

V  or  cunvetiient  for  the 

j.^.,isg  of  the  wjtole  subjcci, 

[>arpose  have  all  the  powers 

iegialature  over  that  subject* 

pcrviaorsi'.  0'Malley»47  wb* 

claims  against  a  count v»  the 
trvisors  acts  in  a  legisjattve, 
:iaU  capacity,  and  nvay  repeal 

its  action  when  found  efro* 
^  pnwtr,  therefore*  to  rescind 

1  lit;  and  allowing  such  a 
I  y  of  a  mis. take  or  err ur* 

it  I  vim/fs  6^  N.  V.  222^ 
of  it  hiiAxfi  of  supervisors  in 
new  uy\\\\  is  legislaiive  i  the 
arc  in  favor  of  iis  validity, 


stiflicicncy  arc  up<jn  the  party  imjJcacUing 
liie  acL     People  r .   Carpenter,  24  N.    \ , 

A  deliberative  body,  like  the  lioard  of 
supervisors,  cannot  \k  bound  by  acts  i*$ 
/^f/j  ;  the  best  and  only  evidcnce'of  its  in- 
tentiuins  is  to  be  dr^iwn  frotn  I  he  recort!  of 
its  proceedings,  rbelaii  r'.  San  Francisco, 
GCal.  531. 

The  rebtions  existing  between  a  State 
and  its  several  counties,  and  their  respec- 
tive rights  and  powers,  examined  at  length, 
and  numerous  authorities  collated  and  re- 
viewed  with  csptcial  reference  lo  the  quea- 
tion  of  the  power  of  the  legislature  to 
confirm  deeds  made  by  the  county  com- 
missioners under  authority,  but  void  on 
accoimt  of  irregularity  in  the  sale^,  Bark*n 
Co.  T\  Wosler,  47  Mo.  189, 

SI,  The  legislature  may  authorise  county 
commissioners  to  provide  funds  fj^r  paying 
a  valid  indebtedness  of  tht-  coun^  by  iasu- 
ing  And  selling  county  bcuids.  Comr*.  of 
Jefferson  E^  People,  5  "Neb,  127. 

Where  certain  members  of  the  board  of 
freeholders  were  empowered  by  statute  to 
deal  With  certain  matters  of  minor  impfir- 
tancc.  the  board  itself  can  ratify  action  taken 
in  good  faith  by  person ;^  other  than  those 
designated  by  which  expense  is  mcorrcd. 
Cory  ?  *  Somerset  Co,  Freeholders,  44  N*  J. 
L.  445, 

Where  there  are  not  suflficient  funds  in 
the  treasury  to  repair  all  the  county  bridges, 
the  conimissi oners  have  discretion  which  to 
repair,  which  courts  will  not  ctintroJ  save 
upon  clear  abuse  of  the  trust*  Stale  r*. 
Kearney  &  Buffalo  County  Com rs.,  12  Neb. 
6, 

The  comnvisaioncrs  of  Philadeljjhia  Cout»- 
ty  have  power  10  inquire  into  the  irregulari- 
ties ol  a  ward  election,  I'he  constal^lc^' 
return  is  not  conclusive  on  them*  Com.  t% 
i.eslie^  5  Rawlur  (Pa,|,  75- 


Katttit  Of  the  Oa«.     COIAIV   C  t/  t/ilZ/Vv/tUiiAV^. 


jLpjiointai9ttt«  fie 


which  may  be  said  to  govern  the  subject  in  these  particular:*. 
Generally  speaking,  it  may  be  said  that  the  members  are  ekcied 
by  the  qualified  voters  of  the  county  at  the  general  election,  ar>il 
are  chosen  either  from  and  by  the  county  at  large,  or  from  and  b\ 
districts  or  townships.     For  accurate  information  on  this  poini 
the  laws  of  the  respective  States  must  be  consulted.     In  soin» 
States  they  are  elected  for  a  term  of  years,  and  until  their  stii 
cessors  are  chosen ;  in  some,  vacancies  are  filled  by  election  nt 
the  board;   in  others^  they  are  to  be  appointed    by  the  judges 
of  the  court ;  and  in  others  again,  such  vacancy  would  be  fille<i 
by  appointment  of  the  governor.* 

The  board  cannot  go  behind  the  statutory  certificate  of  tbt 
election  of  a  specified  member.*    And  tvhen  the  board  is  pTcvideii 


L  In  Ptmnyhtjmii,  commissioners  arc 
elected  fof  ihrec  years,  and  u\\i\\  a  suc- 
cc^or  be  elected ;  and  his  official  acts  are 
bUidin^  upon  the  county;  ;il though  done 
iifftr  the  lapse  *if  thrtc  yeard^if  his  su*:- 
Cf«sor  has  noi  been  elected  and  sworn 
rnlo  office.  York  Co.  r ■»  iimall,  i  W.  ^  S. 
ira  1315, 

Altera  rtulv elected  coiiiit]p  commi8«ioner 
lias  (lualified,  and  then  dies  bcforv  hi* 
irrm  begins,  hi«  predecessor  cannot  liold 
over.     State  ;■.  Bemendefer^  96  Ind,  374, 

No  amount  of  confusion  in  the  h<.»Mmj; 
can  change  tlic  lerm  of  coynty  commi.'j' 
Monctsi,  which  expireg^  with  the  expiration 
nf  each  i>er»od  of  three  years,  regardless  of 
I  he  time  when  the  oiTicer  commenced  ser- 
vke  and  the  renn  to  which  he  was  elected. 
Jones  7^  State,  j  lod*  (Led*)  S69;  !t»  c,  ti 
Wc^U  Rep,  24  J ;  Barrett  v.  State.  1 1  West* 
kep.  246, 

Under  the  law  gf  Aj«jf*J  providing 
"that  it  shall  be  the  duty  tsf  the  board  of 
mimtv  com  miss  joners  to  meet  tm  the  sec- 
*>nd  Monday  tn  January  succeeding  I  heir 
ejection,  elc*^  and  OTganiie  by  electing  one 
Lif  their  nmnhcr  Lhairmtn/*_it  was  /teld 
that  the  chairman  held  his  otlice  from  the 
day  of  his  election  until  the  aecona  Mou- 
\\^Y  of  January  next  after  his  eieciiou* 
KiiUer  :*  Miller',  32  Kan.  ijo. 

In  Myers  t\  County  Superdsorsi,  60  Cal. 
2S7,  k  was  Aiid^  ih.jt,  as  the  law  then  stood^ 
the  county  government  bill  having  been 
declared  oneon^itituiional,  the  judges  of 
the  sn|>erior  couti  were  ^ithotit  (wwer  lo 
appoint  a  county  supervisor  ;  hut  in  M vers 
?^  Hamilton,  6d  Cal  tHg,  the  court' de- 
cided lhat»  when  the  judges  have  assumed 
to  eKcrei^e  such  power,  their  action  will 
not  be  reviewed  by  tertityrijri^  because  the 
aa&umed  power  is  «ot  a  judicial  power. 

In  AfatsijfhHsefts  the  law  provides  that 
the  voters  shall  vote  for  three  county  eom- 
int*tsioncra,bem^  all  from  different  towns  in 
the  county,  and  (h;tt  not  more  than  one 
1  ommissioncr  shall   hit  chosen  from  anv 


one  town ;  but  tl  is  t*ot  neccsaarv  toexprt  - 
in  the  baliots  the  narae^  erf  the  towni  whf  r 
the  persons,  voted  for  f^de.    Strong*  F 

titroncr,  20  Tick-  (Ma*sJ  4A7 

JLlections  to  ^''     .  .t     1       ^ 

of    CQUnty  com  0 

b)*  statute  to  L 

commis^inrteT%>  an  ctecnon  by  one  1 
absence  of  inc  other,  and   with<*wl  ^ 
to  him,  is  vuid.     Rogers  r.  SIyciaker«  3 
K*in.  igi.  ^ 

Where  there  ts  a  f;'     -  '     ^  -^: 

vjsor  at  the  annual  ' 
of  a  lie.  and  the  m^ ' 
1/  tt  tie  withiiut  eh 
the   tnwn   ni;iy  ap]i 

fiffice,  who  shall  nold  jt  a^tii^i  a  ^^n.M 
subseijuently  elected  at  a  spedal  cncetm£. 
P^o  r.   Van    Home,    18   Wend*   tR  Y,| 

County  commi^tonerB  in  A'mttas  hav* 
the  power  to  re-arrange  the  ci»unty  »nin 
commissioner  diairicts  iu  ^udi  a  niAntici 
that  no  portion  of  a  former  district  may  be 
found  iu  the  cnnesponding  new  tmc,  and 
no  appeal  lies  to  the  district  coutt  at  thr 
instance  of  an  elector.  Ha^es  t%  Rwgc» 
z^  Kan    t43 

Tboufih  the  otn^er  01  director  of  boaril 
of  chosen  freeholders  *45  abolished  by  aci 
of  i£85^  the  office  of  president  of  that 
board  waa  n^t  Farrier  t\  State  (N«  J.)» 
7  Atlantic  Rep.  88  r. 

The  words  "laiit  general   cfecttcw'* 
used  in  the  Nevada  sTaiiCc^,  \?>0-h  a^i-kX\: 
a  board  of  county  CM [  :r: 

genera]  election  prt 

the  commissioners  ar     i"  .|une<i  rj)  ejh  t 
assume  the  duties  of  their  ufliec.    State 
Woodbury*  i/  Kcv.  ■'^- 

%.  The  board  of  _^t 

f>ehind  the  statutory  - 
tion  of  a  bE>eci6ed  pefsun  ai« 
and  mandamus  will  lie  to  comj 
admt^    the    person    sso    detlaiefi    • 
Robinson  r'.  Chcboggnn  f'l*,  iitjptr 
49  Mich.  521, 


COUNTV  COMMISSiONENS. 


Ocaermllf. 


V,  and    the   members  enter  ujioo  their  office,  they  are 

(Ti*  —  {a)  Gi-yitraUj.  —  It  has  been  said  that  these  county 
ve  power  to  do  whatever  the  polittcal  entity  the  county 
if  capable  of  rational  action,  except  in  respect  to  matters 
•uince  of  which  is  exclusively  vested  in  some  ather  officer 

and  that  in  an  enlarged  sense  they  are  the  giiardians  of 
y,  having  the  management  and  control  of  its  financial 
'  ITie  jodicia)  interpretation  as  to  the  powers  vested  in 
y  boards  will,  therefore,  be  found  to  be  a  construction  of 
s  of  the  county  in  so  far  as  they  may  be  vested  in  the 
niers  or  supervisors,  and  they  will,  of  conrse,  vary  in 
slates,  according  to  the  distribution  of  county  functions 
the  legislature  among  them  and  the  other  county  officers, 
'CISC  judicial  functions  in  the  matter  of  the  appro^i'al  of 

of  county  officers,^  They  have  power  to  change  an  ap- 
n  of  money  raised  for  a  legitimate  object^  and  devote  the 
another  object  equally  within  the  scope  of  their  powers.* 
ave  authority  under  their  general  power  to  compromise 
it:^  lo  .sell  shares  of  stock  belonging  to  the  county;^  may 


ffic«  of  county  commissi Dners 
>r  bvlaw,  And  they  enter  upon 
?reof,  they  are  officers  de/aaih 
M  pat  void  for  irregularity  in 
jf  their  election.  Waller  :.'. 
b.  233. 

i^iAl^  d€ /ii££a  can  perfortu  all 
appertaining  to  their   office. 
>St  17  Ohio,  143. 
1 1\  Madison  Co.»  ai  Ohio  St. 

fykmnm  aci  of  1836  ai  to 
r  county  commissioners,  coH' 
lefined     Com*   ;  *  Corren   (6 

irnia  Uamte,  1855,  transfers 
vn%  of  sessions  to  tbc  supcr- 
lenl  and  S|>eci4l  pirwers  and 
rivll  nature.  People  v.  Ikr- 
50.    Sec  also  Gaines  r',  Robbp 

a  ^ward  of  freeholders  dot 
ni£cd,  but  acting  m  good  faith, 
Red  as  to  the  tenure  of  office 
r  by  them  so  elected*  Sate  t\ 
),  I  Cent.  Rep.  694. 

artl  of  county  tom- 

wo  oHts  tilt  in  be rs 

»..  ia  their  judcmcnt  th 

'e  the  labor   of  connty 

)C  works,  is  not  an  iliegal 

ihe  board  of  powers  anthor* 

comtnissiotif  rs  to  employ  at 

1  tiounty  prisoners,     Holland 

L  I  SotJtbern  F^cp.  521. 

S u per\  i s^ar5«  2 5  Caf.  gj,    An  d 

JAcs*     I*coplc  7\  Schenectady, 


^. 


Rarb.  (N.  V.)  40S;  PhuKnix  v.  CJaik,  2 

ich.  327. 

The  board  of  supervisors  ha.^  pirisdjc- 
lion  to  increase  or  diminish  the  valuaiiuii 
of  personal  property  in  any  town  or  hjwn- 
%h\y  in  the  county,  and  may  add  or  tledtj*  t 
a  given  percentage  to  or  frotn  the  a*ise^cxl 
valuation.    Harney  v^  Supei-visois*44  Iowa, 

The  duty  of  paa&mg^  upon  the  tjucsUoii 
of  a  corrected  asscssmeot  roll,  and  certity* 
Ing  to  its  accuracy  and  completcni^ss,  is  a 
judicial  one,  ana  canncc  be  delegated. 
People  i\  Hagadorn,  104  N*  V.  5t6* 

The  levy  and  collect  ion  of  a  special  lax 
to  the  amotinc  of  the  eatimaiet  by  the 
highway  cummissioncra,  of  the  cost  of  a 
public  improvement,  is  entirely  discre- 
tionary wuh  the  board  of  supervisors. 
People  7',  Vermfllion  Co,,  47  iU-  *s6. 

4.  People  r.  Baker.  2tj  liarb.  (N.  Y,}  gj. 

5.  The  supervisors  have  authority  to 
coni promise  a  judgment  against  the  connty 
under  their  general  authority  to  represent 
their  respective  counties  and  to  have  the 
care  and  management  of  the  property  and 
business  of  the  County  itt  all  cases  where 
no  other  provision  is  made*  Collins  r . 
Wtlch,  5S  iowa,  72. 

The  board  of  supervisors  have  power 
to  cotnpromijie  and  settle  a  judgineni  re- 
covere4:l  by  the  county  pending  an  appeal 
by  the  defendant,  and  a  succeeding  tn^ard 
cannot  rescind  and  reverse  the  former  acts. 
Orleans  Co.  v.  Bowen,  4  Lans.  (N.  V.)  J4. 

6.  County  commissioners  have  power 
to  scH  shares  of  slock  belonging  to  ihe 
9 


Poweri. 


COUNTY  COMMISSIONERS. 


To  eoBlnct 


regulate  the  investment  of  cnuity  funds  lying  idle,^  and,  where 
a  specific  compensation  for  services  rendered  is  not  fixed  by  !a^ 
may  allow  such  amtumt  as  in  their  discretion  seems  jyst  ;*  tbc} 

may  pay  a  dt\fatti^  officer  without  subsequent  liability  to  the  di-jun 
claimant  ;^  and  the  bame  board  may  re-exaniine  an  account  passed 
«*n  by  them.* 

(//)  T&  ctmtnut  ami  cnate  Debt,  —  i.  To contmci,  —  The  count} 
boards  have  authority  to  purchase  or  contract  for  such  supplies  cj: 
service  as  may  be  necessary  or  incidental  to  the  conduct  of 
ordinary  county  business.^ 

cfjiinty.    Commissioners  t\  Tcmpletojij  51  People  z^.  Siofikitvg,  50  BarK  (N*  Y.)  573 

1  ntl  266,  A  feiAtute  reqmiiJig  accooTita  prcscntea  lo 

1,   Where  ihe  board  of  eommiasjofiers  the  supervisors  of  a  ciiMnt)'  to  t>c  veriM 

of  »  couniy,  \%\  regular  se^tot^  as  a  Itmn  of  by  Atl^davii,  fs  direct (ify;tijvd  if  the    i< 

moiicy  lying  idlcp  bclongii^g  to  a  fuud  of  visors  see  fii  to  waive  it,  I  hey  still 

ssuch  courity,  to  be  used  for  buildmg  pur-  jqrijiflictJon    of   the   account-      B^ikc* 

po^es,  purchase  and  take  aix  assign  men  I  of  Board  of  Oraoi  Co.,  1  Wta.  4*4-  ^ 

a  mortgage  on  rt^al  estate,  such  transact ior  5.  CnnimisAiooers  have  aiilhodty  to  ptir 

is   not   rendered  void,  because  na  record  chase  chairs  and  all  other  articles  f»ece«s»ry 

thereof  has  been  made.    Their  action  in  for  ihe  accommodatioo  ni  th«?  persons  cni- 

taking    such   iin    assignment  is    embraced  ployed  \X%  condiictin.'            '   ^^^<     Comt  * 

wUhin  and  aided  by  the  enabling  acts  of  Comrs,  of  rhila,,  2  ■-                     1  193. 

Jntic    17,   ji*52,  §  13^  and   March  g^   1S75.  A  county  board  ha k.,,^              ,♦.♦.,,'., 

1877,  Hal^tead  v*  Comttiissloners  of  Lakci  tract  for  repair  of  cotitt-l 

5(>Ind.  363.  strict  ion  as  to  price  or  n. 

^  The  Txiard  of  an  per  visors  tnar  properly  may  cotilract  to  pay  intcte&t  l>eAiii}^  oidct 

provide  Chat  the  school  fuod  shall  only  be  upon  Ihe  coonly  treasurer*    Jatikson  Co. 

Itjaned  to  residents  of  the  coanty,    Emmet  Keodlcnian.  100  11!.  579. 

Co.  7K  Skinner*  4^  low;u  244.      '  A  court  of  county  C'.noitiissioncrs  has  t^ir 

The  board  of  police  jo  the  counties  of  authority  to  putcliase  tiCLT5<sary  su|mhc* 

Mississippi,  having  charge  of  ihe  Ihrec  per  for  distnbation  among  the  destitute  of  the 

cent  funds  for  budding  catiaU,  etc.,  with  county,  whether  inmates  of  the  poorhouse 

power  to  invest  such  siwrplos  funds  as  they  or  not  and  to  issue  a  warrant  to  the  comity 

tuay  have,  can  loan  them  ou  a  promissory  treasurer  in  payment*     Henry  i-.  Cohen>  66 

note  escecuted  to  the  president  of  the  pqjice  Ala.  3S1* 

board.     Hajnes   z*.  Covington,    21     Mis*.  The  board   of  county  comtnissioners  of 

46Sj  Cha^e  %.».  Saratoga,  33  Barb»  (N\  Y.)  Leavenworth  County  have  the  authority  to 

6ot.  make  coo  tracts  for  the  services  of  guards 

Mt  They  may  allow  coimiy    auditors    a  at  the  county  jail  of  that  couotv  wh^n,  hi 

fair  allowance  for  duj^jlicates,  and  the  form  their  judgment,  there  exists  a  pi  ' 

of  their  allowance  will   not  affect  its  le-  sity  for  the  emplojTnent  of  per?'                  ii 

gality  \  and  when  they  settle  with  the  audi-  purpose »    1S77,  KlitchcH   v.   Lx   ,  ■  :. ,,   1  ih 

tor,  and  direct  the  form  of  his  charge,  in  County,  iS  Kan.  iSS* 

order  to  allow  bim  a  reasonable  compensa-  Where  commissioners  are  autliurix^d  id 

tion,  they  cannot  open  the  account  Ifecause  audit  the  accounts  of  all  ofiicers  Itaving  ttie 

the  item*  are  evercharged.  Commissioners  care  and  management  of  coLinty  mofie^-s. 

r.*.  Gherky»  Wright  (Ohio),  493.  they  have  power  to  cuntract  wi'L 

Where   a   CoujitV  board  oT  auperviiors  to  cjnamttic  the  count)  tre;i!;urej 

has  power  to  fix  tW  compensation  of  ccr-  Duncan  tv  l^ivrence  County  Loiunii:t>Ki 

tain  citrki,  the  compensation  may  l>e  hxed  ers,  tot  fnd*  403, 

by  agreement  as  well  as  by  a  formal  rcso-  The  board  of  county  commissioners  m.. 

lution,    People  t\  King's  Cwjnty  Super-  contract  for  indexing  the  connty  rt 

visorft,  38  \l\\n  (X,  Y.),  373-  Hoffman  t\  Lake  Co.  Comr^*,  96'lntl. 

3.  They  tnay  pay  one  who  is  iii  /tit: to  a  The   power  to  bind  the  county  i' 

*:<m\\Xy  olticer^  and'  the  subse<^uent  claim  p^mt  incurred  in  a  town,  durmg  a  1 

fcir  payment  of  one  who  is  ^jf/wre' entitled  lente  of  the  smallpox  in  a  tr^- -' 

to  the  office  cannot  be  allowed.     Parker  f,  medical  attendance,  repaid es   ai 


Sujiervisors»  4  Minn.  59- 

4,  The  same  board  may  re -examine  an 
account  passed  on  by  tliem,  and^  in  fact, 
reject  or  reduce  the  :i mount  first  allowed. 


coutiiy  board.      Smith  t\   Ctnn 
21  Kan,  669* 
The  board  of  freeliolders  tniy  pg^r  all 

lUilh 
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reasonable  extusnses  incurred  in  ^good  I 


COUNTY  COMMiSS/ONMm. 
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have  authority  to  erect  ur  rcat  suitable  county  builti- 
i  to  provide  moin^y  therefor*  and  for  repairing  the  same 
appropriation  of  county  funds  by  taxation,  or  by  bornnv- 
.*y,  according  to  the  limitations  of  the  statute  law.* 
rm  is  sometimes  vested  the  power  to  contract  for  the 
inting,*  and  frequently,  also,  the  fjower  to  purchase  land 
:y  purposes,  ur  take  it  by  devise  for  Hke  ends,  or  to  buy  it 
ix  or  other  judicial  sale  to  protect  a  county  debt.^     And 

the  power  to  contract  for  the  coanty  print- 
ing, Tiinca  Publishing  Co.  f.  Alameda 
Co.*  64  Cal.  469, 

Tlie  ten  days*  notice  required  by  Cali- 
fornia  Code  is  essential  U>  the  valifHiy  of 
the  !5iipcrvl9ors'  contract  for  ihc  cmnty 
printtng.  MaxwcU  t',  Stani&lam  Co.  Su> 
per  visors^  5J  LaL  ^Spi 

Prior  10  the  eiiActttjent  of  Calllfirniii 
PoL  Code»  §  4047,  iberc  w^aa  no  iiiitltiitioTi 
u^n  the  geiieiil  powers  of  the  bt>^id  uf 
aupervistifs  \q  contnict  for  printing  or  |nil>- 
iication,  Masfwell  v.  Stanislaus  Co,  Su* 
per  visors,  jfiCiU  im 

The  power!*  and  duties  of  the  boards  nf 
aup^rvisors,  county  <;krk5,  etc.,  in  tiie  tjiatc 
of  AVif  IW^',  *-L»  to  itijking  con  tracts,  and 
lixing  compensation  for  otiiclal  printing, 
and  the  right  of  the  contractor  to  coiii|iel 
auditing  and  payment  of  his  chTm,  ex- 
plained and  definite!,  Peopjc  r.  Cordand 
1*0,58  Bath,  {N.  Vj  r39. 

The  board  of  supervii^ors  have  powL*r  to 
determine  whether  l^gal  notices  shtnild  be 
pub  I  itched  in  one  or  raore  ncwspnpCT^, 
People  tK    Hamilton   Co.   Snperviaora,  7J 

3.  Cominis^i oners  have  ■xp^nmit/tHU  right 
to  purchase  a  tract  of  bo  J  to  be  nstrl  as  a 
liomc  for  the  poor  of  their  comiiyi,  and 
siith  T!|;ht  cannot  J>e  qnestioucd  m  a  tul- 
tatcral  proceeding.  Jloltoii  zv  Coinrs.  of 
Lake  Co,,  55  Ind.  194* 

The  pmii-isions  of  Okki  Rev,  Stat.  §  S77, 
requiring  county  commissioners  to  pubJt>ih 
nottce  of  their  iniention  tu  ptirchaise  any 
land  or  to  trect  atw  bmlding^  do  not  apply 
to  proceedings  uncfer  |§  929*'/ jr^.,  relating 
to  the  purthase  ol  lands  for  a  chitdren's 
home ;  these  latter  sections  providing  a  Loni- 
plcie  scheme  in  themselves,  which  embraces 
the  whole  subject.  State  f  v  Darke  County 
Auditor,  45  Ohio  St.  jti. 

The  rejL'Cii  on  by  the  board  of  fteehohf- 
,ers  of  a  mution  to  take  certain  L^nd  U*i 
public  use,  was  held  to  be  a  final  ity»  and  lo 
ejthaust  the  power  giv^n  by  as [Tecial  statute 
therefor*  {Affirmins:  Malxtti  .".  Halsrci!. 
39  N,  J,  L.  6404  O'Ncilt  r,  Hudson  Co. 
KTceholders,  41  N*  J.  L.  161. 

IJm'i^x  a  rule  of  a  board  of  county  com- 
missioners, allowing  motions  to  be  ret  on- 
sidertid  within  two  business  dap,  an  acccpt- 
atrce  of  a  propoBat  for  sale  of  land  for  a 


ofJtceT  in  the  arrest  and  prose* 
Renders,  where  the  exigencies 
4nd  the  enrk  of  justice  require 

'        '    "ley  may  not  be 
TLible  by  action. 

,...,.,,-,.^    .4  .ludson,  37  N*  J. 

fsuxfppi  the  board  of  police  in 
'  has  power  to  boild  and  repair 
&,  and  10  levy  taxes  for  that 
riie  legislaiure  locates  the  scat 
>ut  it  is. in  the  discretion  of  the 
klire  as  to  what  part  of  the  seat 
ihall  be  the  site  of  the  court* 
ti:n&^  f.  Barry,  24  Miss.  9. 
■^d  of  county  comniissi oners  has 
ake  a  contract  far  the  erection 
kouse,  and  provide  in  such  con- 
ic con  tract  ur  shall  r>Jt  be  paid 
:lajms  for  matenaJ  and  work 
have  been  satisfied.  Knapp  v, 
ich),  23  N.  W.  R.  iG>. 
e  Viri^innt  act  oj  i S70,  the  board 
ors  niay  provide  land  tor  bodd- 
-'  '    "js'e*   Culpepper  I'.Gorrdl, 

M- 

if^crs  of  a  county  are  cm* 

,  L*i>c  the  county  docs  not  own 

pA^Mnably  snitcd   or  adequate 

.1  4ny  requisite  number  of 

V  offices.     And   under  all 

i.rnccsthe  jo'lgmcnt  of  the 
conclusive  as  to  the  unfit - 

iicy  of  the  buildings  f»wned 
Ay.    Comrs.  t*.  Bar  net  t,  14  Kan. 

^  bo,ird,  with  power  to  make  a 

ntract,  may  provide  for  payment 

fders  be:iring  interest,     RendSe- 

«^on  Co.,  H  Ilk  A  p.  28;. 

of  *:i>iu*ty  commissioners   has 

uc   bonds,  which   shall  be 

g  upon  the  county,  to  pay 

\\\\\n'^  of  a  Court-house,  jail,  or 

ssary  county   buildings,  for  the 


ounty,     Chaska  Co.  r.  Carver, 

commissioners  can  appropriate 
lioot  first  submitting  the  question 
rs  of  the  county,^  to  make  repairs 
ins  to  A  court  house  already  ex- 
it e  '•-  ILirrison^  24  Kan.  26S. 
ly  su]ieryisi^nt  In  Ciiifiwma^  arjd 
nmty  or  township  officialS|thave 


as  I 


FoWiTi. 


COUNT}    C 'OAn//SS/OjV/tA\\.     la  cr^U  BM,  %U. 


their  action  jii  this*  respctt  will  be  prc.^umt^u  i*-   be  for  legitimate 
purposes,'  and  proijcrty  so  held  can  only  be  sold  through  them.* 

2*   Tif  araU  Debt,  uriforrmif  A/imty,  —  [n  so  far  as  comniissioncrj», 
supervisors,  elc.»  have  power  to  conduct  the  business  of  the  county 
and  to  enter  into  contracts  relating  thereto,  they  tnay  incur  a  debt, 
(ir  rccogriize  a  liabiiity,  except  where  they  are  restricted  by    ' —   ^ 
They  cannot,  however,  bornjw  money,  issue  bonds  or  n^. 
paper,  cxce[>t  when   and   in  the   manner  they  may   be 
authorized  so  to  do;*     Thus»  they  may  be  authorizct!  t*' 
money  to  meet  current  expenses,  with  the  apfmival  of  the  vote:  (p\ 
the  people ;  ^  and  under  legislative  sanction  they  have  been  author- 
ized to  subscribe  to  railroad  stock,  and  to  issue'  bonds  to  pay  said 
siubscription,^ 


lia£t>ita>l  -^tte,  reconsidered  and  witbdiawTi 
i>il  itic  Bt'totid  day,  is  not  binding  on  the 
cr>«  nty *  M  uUh  t  ws  t%  Cook  C  o*  C  omrs.,  S; 
nU  590, 

In  O/iWt  county  commlssbriem  are  cjipa- 
blc  of  rcceivmg  property  by  devise  for  their 
lictiefit  orthel>enem  of  those  tinder  their 
*:h ar^c ,  Ch rt sty : ■.  A  ib tabti  1  a  Co uniy  C 0 m- 
missioners,  41  Ohio  St.  711, 

Under  the  A^rdmsk^  statutes,  both  at 
private  and  at  publk  tax  spates  the  cotjniy 
commiasioTiersinay  bid  off  property  unsola, 
f«»r  want  of  otber' bidders.  State  %*.  Cain, 
iS  Neb.  635. 

Cummissiotters  have  pcfwer  to  take  and 
hold  lands  mortgaged  to  them^  or  bought 
in  by  I  hem  to  secure  county  debts*  Van- 
kirk  V.  Clark,  16  S.  &  K,  (  Pa.)  286. 

1.  The  act3  of  a  board  of  supervisors  in 
taking  tjile  to  real  estate  for  the  use  of  the 
county  will  be  pre.^umed  to  be  for  a  legiti- 
mate purpose,  and  to  be  in  accordance  with 
their  DJficial  duty  ^ttid  the  true  interc?.t  of 
I  he  county.    Thayer  t\  McGee,  iq  Mich. 


'^1: 


,,T1£- 


When  real  estate  is  vested  in  counts* 
commisaiouers  by  ;ibsolute  iiile,  for  public 
use,  they  may  sell  or  otherwise  di&pt^sc  of 
il.     Reynolds  r,  Comr*.,  5  Ohio,  129.. 

The  property  of  a  county  can  be  pur- 
chased  only  through  the  imard  of  sapcr- 
visor*,  except  where  some  other  otBccr  is 
tfspresaly  authorued  to  make  the  sale. 
McCrosscn  t^.  Lincoln  Co.,  ^7  Wi3,  1S4. 

An  order  hy  county  commissioners  to  sell 
county  property  k  a  ministerial  act,  and 
therefore  properly  niade  :it  a  special  ses- 
si  on  I  and  executed  when  the  board  was  not 
in  sessiotL  Platter  v,  Elkhart  County 
Comrs.,  toj  lud.  j6o, 

8*  County  conitniBsioners.^  having  au- 
thority to  organise  a  chain-i:;ing  of  convicts 
to  work  on  the  roads,  mikS'  iiicui  a  debt 
ivHcn  too  late  to  lew  a  t^ix  for  the  pwrxha^c 
of  necessat  v  tools  Pennington  r.  Giitnmt>n, 
67  Ga.  4S^- 

An  ordhtantc   recogniring    m\    existing 


dem:i;  ' 
rule^ 

to   Cl;  ...^    .,    •.'.,..  ^---    ..■    ....,i    ,..^    ,.-..,,..,,   .. 

negotiable  instrunients.     Davis  r.Caldwdl, 
28  Ln.  Ann.  S60. 

Underact  of  1875^  the  supers  - 
incorpnratcd  city  of  over  a  hm 
sand  i  I      '  >.  whert  cni  1 

has   '  .K:d   Into   ^ 

provii,.  .    .  ,     intig  &h«>rt-ti    .  , 
which  to  borrow  money  to  pv, 
iand-owners,  the  town  to  be  fei" 
the  local  a&.*ts*(njrnt,  and,  in  ca^  ^^i  4ii 
ficrcncy,  by  K^neral  taxation*     Iiuhh;nd  •>, 
Sad  I  en  t04  N.  Y.  ^23. 

C  VViiai  powers  are  conferred  on  county 
commiesbncrs  by  ihf  /w.-V.-'/.j  aci  ul  !:mr. 
1S52  {i   Rev,  StaL  1 
money   for  county    [■ 
rij^ht  of  action  a  'tax^ayti  iun 
them    from    exceeding    theif    [ 
Commissioners    of   Hamilton   ■ 
ham,  56  Jtid,  55t> 

fi.  (  ounty   commissioners    lia\< 
after  a  vote  of  the  people  in  fav<  1 
borrow  niooey  to  meet  the  cortr 
of  the  cotmty  therefof,     W 
for  a  spccilie  purpose  by  .^ 
c-innot  l>e  diverted  to  'an>   ^jIucx 
Doty  t-  lilsluce,  %  1  Kao.  20<>» 

lite  hoaid  of  county  commi^Ioi 
charj^e  of  the  hn^nciAl  affairs  ot  r 
and  if  it  nuke  a  contract  hy  •^\ 
does  not  become  due  so  soon  .. 
the  ionnty  trea'^urcr  cannot  c 
mistake  of  bad  management  by  ' 
county  judge  liable,  w hen  he  or 
he  w>is  directed  to  do  bv  the  h. 
Council  r.  Wall  ae\.},  3  S.  W.  Re|^  ;^;. 

$i  Coiinrv  cnmmi^.'sioner?*  "f   >i    inrmiy 
hive  been      "  ' 
sanction!  t 

company,  ^1.  .   .  -  ,..,.„^   ...^  .. .,.v., 

bind  the  county^    t  urlw  r.  HutlcT,  74  H<»r 

Coimiy  commissioner*  may  : 
pa^fing  the  intere?<l  twi  Lounty  h 


-  tur»r 


COUNTY  COMM/SSIONENS,      To  employ  CinmieL 

Mphy  C<^unst'l  ^-  It  iiiay  be  laiil  down  as  a  general  rule, 
iissioners  or  supervisors  have  power  to  employ  counseJ 
of  the  county,  or  in  litigation  arising  out  of  their  offi* 

Bni  in  Ncfmska  the  rule  seems  to  be  otherwise.^ 
fi/imivus  PowiTs.  —  County  commissioners  and   super* 
sometimes  endowed  by  the  legislature^  with  the  power 
certain  subordinate  officers,^  and  to  remove  such  offi- 


^IthtJtigli  such  bontis 

d  with  I  he  auditor 

J  IN  the  act  of  Msirch  6^ 

iibaioiier^  ot  SL    Loub 

m,  ^2  Minn»356. 

iiity  comiEiLiistoncfS  or  bupct- 

^ower  to  emi'loy  An  anorney 

the  county*  and  the  c*Hjitiy  U 

i  services.     Slate  z'.  1  faivkllii 

St.  04?^;  Ellis  t>,  Washoe  Co,, 

llopkuis  i\  CUyton,  js  Ipwa, 

am  (Si* i oners  may  employ  coun- 
\  A  mtj  tijtrmui  iig^inU  them. 

tiisel,  the  board  of  county 

-^  .ts  a  corporation,  atidi 

Mins,  m,ij  employ  agent!^ 

«iut  makmgsuchempl'iy- 

r  at  record ;  but  this  must  be 

concurrent  ^ct  of  it  majority 

at  a  legal  ^^essipn.    McCabc 

>  Ind.  3^0.      Sec  also  Bwird 

Un^^^  4f>  I  ltd,  404. 

<ion€rs    have   power    to 

iUofney  10  repfc«em  the 

.iriicular  caii^  instead  of  the 

ev.     1S77,  Taylor  p.  Utnatilla 

■     111. 

iiosen  freeholders  must 

-  -   unscl    employed    by   the 
tiie  pleaj  tn  a  homicide  case 

of  the  presiding  judge ;  man 
e  lo  enforce  payment.  State 
•s(j886}  (N.J.)>  t  Cent.  Rep. 

—  "tsc  4s  to  rights,  powers, 

cs  of  Lhoaen  freeholders 
.  and  rS83; 
il  county  commissioner^^  has 
contract  with  an  attorney  Ut 
lunid  in  the  supreme  court, 
ire,  ^8  Ivan,  35 j;   flornblowei 

^ioncrsj  when  collecting 

inry,  have  a  fight  10  em- 
itmi  to  agree  with  them  for  a 
ompensaiiitn;   but  Ihey  have 

'    to  pay  coynscl  an  tin- 
imiingent  fee.     Chester 

I  "a.  St.  455. 
may  ens  ploy  counsel   in 

i>nt  of  thtir  ofBciai  duty, 
e/t.6Afa  184- 

4iM*\  of  c"untv  com mis«: loners 
e  u»nrnty  attmncy  10  g  *  into 


aiiotltei  county  ond  render  scrvkes  thcrt 
for  his  county,  /ir/d^  that  the  said  board 
WAi  Habte  to  pay  him  a  reasonable  compen- 
aation  in  addition  to  his  salarV'  Huffman 
T\  Greenwood  Co.  Conira-j  23  Kau*  2i>t, 

The  provision  of  Miuuiifipi  Code  author- 
i^ing  county  boards  to  emplc^  counsel  to 
conduct  civil  ci^jses  instead  of  the  dtsiiict 
attorney,  reter?i  to  cases  peodingor  about 
to  be  instituted.  Marion  Co*  ju  Tayloi»  55 
Misa.  187. 

Under  A'^mta  Statutes,  1864,  257,  f  S, 
authorising  commistionera  to  control  the 
projsecution  and  defence  of  aU  suits  to 
which  the  county  is  a  party.  AeU^  that  an 
allowrance  by  them  of  fees  of  extra  counsel, 
in  a  suit  against  the  countv,  was  the  ratifica- 
tion of  the  unauthorised  einployment  of 
such  counsel  by  the  district  attorney. 
Clarke  v.  Lyon  Co*,  S  Nev*  18 j. 

A  board  of  county  commissfoneri  has  no 
power  to  employ  an  attorney  to  prosecute 
on^  indicted  lor  emliex/ling  county  funds* 
Kipley  Co.  Comra.  v,  Wara,  69  lud*  441. 

County  comnns^sioners  cannot  authorise 
the  treasurer  to  employ  an  attorney  to  a^- 
^Ist  in  the  collection  of  delinquent  taxe«>. 
Miller  -'.  Embrce.  8S  Ind.  153, 

While  counties  have  power  to  contract 
for  collection  of  county  pToperty,  the  board 
of  supervisors  in  the  exercise  of  that  power 
is  not  authorised  to  delegate  it  to  others  to 
determine  whether  to  commence  a  suit,  se- 
lect attorneys,  and  prosecute  the  same,  nor 
to  make  a  compromise  or  settlement  depend- 
ent upon  the  written  consent  of  strangers  \ 
and  contracts  .so  attempting  to  dt legate 
such  powers  are  «/M?  Ptr^j.  ,S  col  lay  v\ 
Butte  Co.  (Cal.K  7  Pacihc  Rep*  661, 

i.  In  AWrrzjii^  independently  of  statute, 
commissioners  have  no  authority  to  employ 
an  attornev.  Platte  Co.*.  Gerard,  12  Nelj, 
244. 

County  commissioners  are  not  liable  for 
the  services  of  assistant  district  attorneys, 
or  of  persons  appointed  by  the  court  tn 
perform  the  duties  of  the  district  attorney 
m  hla  absence.  Cuming  Co.  Comrs*  r, 
Tate,  10  Neb*  193* 

They  canntJi,  at  the  expense  of  the  county, 
employ  an  attiinit-y  to  aid  the  district  attoV 
n c y  i i>  a cr i m^m al  p rosec ut io n ,    Montgomery 


cy  m  a  criminal  prosecution. 
.  Jacttsrin  Co.,  22  Wis*  69, 
3.  ConntV   coui ml!**. toner* 


ionera  tn  Marylt^nd 
have  pi»wer  to  appoiiu  a  collfctor  of  taxes 


Foweri. 


CO  UN  7  y   COMM/SSIOXERS, 


]lii««lUaMU), 


cers  {or  HL-^lcct  or  misconduct.*    They  have  the  right  at  any  rcgi 
lar  meeting  to  amend  their  records  according  to  facts,* 


xi    ihc    j.*ovcrnoT   has    not    exertised    the        Under  the /ir^fjrijiiwistatMte  of  I^^T.rfTnti : 

power  conferred   on    him  by  the    act  of  commissioners  doing  county  l>i 

1844      Mel  born  r-.  Jjiate,  i  Md*  t.  order  an  election  of  a  justice 

They  can  also  appoint  all  officers,  agents,  to  supply  a  vacant y  which  h:: 

and  servants  required  for  county  piirpnses  occurred  j  but  they  cannot  mat 

whose  appointment  is  not    othenvise  pro-  in  anticipation  of  a  vacant y.    K 

vidcd  for.    Comrs.  z\  Nesbit,  6  Md.  468,  \^y,Z  Blackf.  (Ind.)  f$S. 
And  they  may  re-appoint  a  c^jUector  who        If  county  commisai oners  appoint  a  trcu* 

had  failed  to  qualify  under  a  previous  ap*  urer  by  drawing   lot*  to  decide  witich  -,{ 

pointnficin.     Tumphrey  t%  State,  17  Md*  57*  two  candkl.\tes  ^h^il  be  wiihdrjiw»(,  th<   a|> 

The  Nf&mskii  statutes  give    the  county  pointment  is  illegal ,  And  they  may  pr  

commia^ioiTCTs  power  to  appoint   the  ex-  to   make   annlher  appointment.    <  ■ 

amincr  of  the  trcasiirer's  accounts  when  Comrn.  of  Philadetphta,  5  Hinii.  f  P,t  '      1 
the  same  shall  appear  necessary^  and  they        An  oulgoing  boiard  of  chosen  lrcchuidef& 

;tre  the  sol^  judges  of  the  necessity*  Kear*  cannot  ftU  afi  office  thai  will  not  become 

my  County  i\  1  utile,  16  Neb.  34.  vacant  durmg  the  term  of  their  own  *)liidiJ 

The  iwjwer   of    board    of   cnosen    free-  life.     State  f^  Meehan,  45  N.  |,  L.  iSg 
holders  of  Hudson  Count y*  ynder  the  act        Counly  super visiors  h:ivM""  rv^wrr   nn,> 

of   1874,  to   make  appointments,  defined,  the  statute,  to  make  rule^ 

State  tK  Ilalsted,  49  N.  J.  L.  632,  lUcir  proceedings,  m^y  ad 

Under  Ihe   A-rUf    Yinit   Const*    art.    lo^  ing  for  a  1  econsideratton  of  re 

%  2,  giving  the  legblature  the  auihorliy  to  An  appointment,  ther^forr,  ran. 

confer    thu    power  of    appointing   county  tion,  may  be  rt- 

officers  upon  county  authorities  "t  was  heid  rule,  People  r 
that  the  preiiident /r^' /i'jiv.  of  the  bo,ird  of       1.  In  hoaiiu.   ..  ;,,     ,. 

5opervi»5ors  w:ia  such  a  county  authority,  have  the  powcr»  under  the  C" 

Av  Carboy  J  37  Hun  {N.  v.),  83*  temove  subordinate  fuoctjonaut 

County  supervitiors  have  power  to  pro-  by  thetn*    Richard  ?♦  Rousseau,  jj  la- A 

vide  a  clerk  for  the  coronert  of  the  county,  933 
and  to  fijc  his  pay. 


'U 


here  a  %W  '  - 

missioncrs  to  ■  ' 

county  treasuiLJ  ., i!, 

the  action   of   the   board   based  on  acidi 
failure    is   legal,     Garland  v.   Cottcf  t*iu 

county  board  id 


,    ,.     The  acts  of  tSjc,  t 
fcrrmgp'twerso^  local  legislation  i>n  D4>ards 
of  supervisors,  gives  Ihem  tbls  power  im- 
plied I  v,  and  a  county  treasurer  h a s^  no  right 
to  refuse  to  pav  the  siilary  qf  such  clerk. 

T'coplc  J".  Gariup,  I  z  Abb.  (N,  Y.)  N.  Ca$*  Cotnrs,  %  Moni.  ^79. 

u\.  A   statute    gtving   a 

The  board    of    chosen   free  holders    of  supervisors    power    to  rr-          **- 

Hudson  Countv,  N,  j*  arc  cnipowered  to  *' when  it  shall  appeiif  !■ 

appoint  such  ofiiC(.'T«,agent2i,  and  employee*  he  has.  lieen  gumyof  *:^h 

.f^  may  be  required  to  do  the  business  of  eii.,,  gives  to  the  boatd  the  widest  j 

the  county,  and  Hk  their  compensaiKm  and  discretion,   which  wdl    nut   be   revi 

term  of  service.     //fA/»  that  any  ofRce  was  controlled  except  ip  the  clearest  <^ 

held  at  will  of  the  board*  although  the  in-  abuse,     State  -'.  Prince^  45  VVf*  6ia 

Cumbent  was  elected  for  a  ccrt^nn  term;  County  commissioners     n*av    --" 

Und   that  officers  appointed  hy  one  board  county  treasurer  from  oflice  f  ■ 

loiild  be  deposed  oy  the  succeeding  one*  to   make  returns,  and   they   1 

State  ?'.    Hudson  Co,  Freeholders,  44  N,  another.    State  7-.  Hay,  Wrigh 

J.  L,  3S8.  In  proceedings  under  the  ^  ' 

The  board  of  supervisors  may  properly  iSS;,  ch,  165,  by  a  board  ' 

appoint  agents  to  make  leijal  coutracts  for  remove  an  oMcer  appoim 

p  roc  u  r  ]  n  ij  e  V  i  d  en  ce  nccesna  ry  i  n  def en  c  e  of  of  a  c  o  p  y  of  t1  -  •  -      ■   ' 

)tiot4  against  the  county,     Oillet  z\  Sujwr.  to  he  Udd  tu 

visnrs*rf  I.i>gan,  6;  III  256.  suiHcieni.  thou-                                            ^ 

rhe  supervisors  of  ft  coutity,  in  executing  two  supervisor!*  with. -lii  a  r^ictiiiiK  "i  *' 

the  power  conferred  by  bw  to  provide  for  board.    Gager  v.  C  hippcwa  Co,  Cnmrs , 

I  he  erection  of  bridges,  may  appt>int  com-  Mich,  167, 

01  is-i oners  to  carry  out  the  work.     Fcople  Where  part  of  a  county  is  rieiacbed  tfl 

'.  MiJich,  r4  AbW(\.  V.)  Vt.  N,  S.  429,  form  a   new  county,  the 'o(fir'*i-  ^'  ^>^"n 

A    tn^joritv   vtite    of   a   board   of    free-  ship^in  such  pottsfm  owe  the  -                  ^1 

liriMeffi  is  sufTjciem  to  elect  a  clerk,  without  the  new  county  ot!tters  an  the                   'C 

the  itppTc»val   of    the  director.      State   .'.  nld.     Carcb<*n  tv  I'cooTr,  to  Mich,  j^ck 

I'ldder,  44  N  J   I„  3S1  1.  Conimii»»iotKri*  ha^c  a  fight  ii  a^ 
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vc  been  authorized  to  pay  bounties  for  hedges,'  to  build 
tc  highways  and  ditches,'*  to  pass  orders  as  to  animals 
:  large,^  and  under  certain  condftions  to  divide  the 
ander  their  general  power  to  provide  for  prisoners  they 
lit  express  authority  transfer  insane  prisoners  from  jaU 
lum.^  The  power  to  issue  a  county  warrant  is  vested 
board,  and  must  be  drawn  and  signed  after  action  by 
*  They  may  adjourn  from  time  to  time;''  they  have 
^gulate  the  sale  of  spirituous  liquors.^ 
y-s  as  a  Tribunai.  — The  county  boards  are  often  author* 
as  courts,  with  judicial  or  ^^aj-/ judicial  powers,^    Such 

%  to  ameitd  their  records  in 


facis.    Dresden  v*  < "ornrs., 
See  3.1  so  Wa^lcf  Power  Co, 
^  Moss.  206  i   Gloucester  v. 
ex*  u6  Mass.  579. 
of  coiitity  commissioners  has 

ty  out  of  the  geiicral  county 
«rlio  h.ts  grown  an  Os^gc- 
111  accr^rdincc  with  the  pro- 
id  laws.  Marion  County 
ch,  24  Kan*  778. 
Ken  freeholders  of  a  county 
I  determine  that  a  highway 
be  bailt  over  an  anifidal 
ind  —  McKmley  i'.  Free  hold  - 
q.  164  —  their  flciion  in  such 
the  lunits  of  their  jjuthoriiy 
review  by  the  courts, 
r  of  ootinty  commiiibners, 
^  April  5,  iSSe,  to  construct 
cssary  pretimitiariet  thereto 
sments  therefor^  Burgett  t^, 
o  St,  30S. 

ct  i?  passed  authoriifing  the 
^11  bridge  across  u  rivers  and 
sf  such  XoWs  as  the  supervis- 
e  power  of  the  board  in  the 
it  esliausted  when  I  hey  once 
>ut  it  may  change  the  same 
rme,  subject  to  the  supcrvi- 
the  legislaliire-  Bridge  Co. 
?  CaL  488. 

5ioners  in  Mame  have  ^ower 
highway  from  one  point  to 
the  same  tovrn.  New  Vine. 
^^    M  Me.  151* 

.fcs    of    MasinchusfUSf 

rrs   have    authority    to 

ijwiicr  of  marahy   and  wet 

ditch  acTosa   his  neighbor's 

'   t,  where  the  water  may 

It  injury  tu  htm.    Sher- 

,    ...en  (Ma3s»)»  7* 

a tu lea  conferring  power  on 

mmii&ioiicra  to   locale  and 

:&,  construed.  Ctipp  z\  Seneca 

t-  173. 

ihvttia  act  of  May  jf,  1852, 
joty  tommissiQucfs  to  pas* 


;JS5 


orders  as  to  the  regulation  of  animals  run* 
ning  at  large,  keidy  that  the  commi&sionerB 
might  muke,  modifj^',  and  repeat  orders  as 
often  as  the  public  interest  demanded. 
Welch  K  Bo  wen,  loi  Tnd*  ^%.t. 

4.  Under  act  of  March,  1S57,  the  county 
commiBsioners  of  a  county  which  containf^ 
the  rectuisite  area  may  be  divided,  the  coun- 
ty acting  through  a  single  committee  of 
freeholders.  Commi^ioners  t^  Spitkr,  tj 
Ind.  ^js. 

d.  Although  the  commissioners  of  a  coun- 
ty may  have  no  express  statutory  authority 
to  transfer  insane  prtaotters  from  a  county 
jail  to  the  insane-a^lumf  there  to  be  sup- 
ported  at  the  expense  of  the  county ^  jet, 
having  no  place  to  secure  such  persons 
properly,  they  may,  under  their  general 
dtity  of  providing  for  persons,  exercise  this 
power,  Allegheny  t\  Western  Hospital, 
48  Pa.  St.  J  23. 

8.  The  power  to  issue  a  county  warrant 
is  vested  only  in  the  board  of  commission- 
crs,  and  can  \x.  exercised  ouly  at  a  meeting 
of  the  board.  If  drawn  and  signed  vvirliout 
action  by  the  board,  it  is  a  nullity  Jn  the 
hands  of  one  chargeable  with  notice  of  its 
defect.    Stoddard  v.  Benton,  6  Col.  50S, 

7*  A  board  of  supervisors  of  a  county  has 
power  to  adjourn  horn  lime  to  tinie/until 
Its  business  is  completed.  Ex  part4  Mi- 
randu,  14  Pacific  Rep.  &SS. 

8.  A  board  of  supervisors  has  power  to 
regulate  the  ^ale  of  spirituous  liquors  with- 
in the  county.  ExparU  Walter  (CaL  1S84), 
3  Pacific  Rep,  S94, 

0.  The  board  of  county  commissioners 
is  a  court  of  record  in  Indtinmt^t\^  its  acts, 
consequently^  can  only  be  proved  by  the 
record.  State  v,  Conner,  J  Blackf.  (End.) 
3255  Board  i\  La  Graiige  Co,,  7  Ind.  d. 

The  authority  of  com  mi  55  toners  acting 
Judicially  to  determine  whether  the  requi- 
site number  of  qualified  electors  have 
petitioned  for  an  election,  affirmed.  t!etxcl 
z'*  Comrs.,  8  Nev,  jpg. 

The  board  of  county  commissioners,  in 
acting  n^on  claims  against  the  county,  31c ts 
in  a  judicial  capacity;  and  its  decisions 
are  conclusive  and  binding  alike  upon  the 
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a  court  is  not  dissolved  by  aiie  member  going  out  and  anatht^T 
coming  in.*     They  arc  authorized  to  pass  upon  claims  agamsl  ' 
county,  and  their  allowance  is  final  in  some  States;^  and  wl 
their  jurisdiction  is  exclusive,  the  only  remedy  is  by  meam^ 
appeal  given  by  statute.^     Having  once  acted  on  a  claim  agaui>: 
a  county,  their  power  is  exhausted  :*  they  may  examine  witncssifs 
on  matters  within   their  jurisdiction,  and   require  prodiK" 
papers,  and   compel    attendance   by  attachment.*     Being 
of  limited  and  s[>ecial  jurisdiction,  the  records  must  show  \ 
the  requisitions  of  the  statutes  under  which  they  acted  were  c 
plied  with,  or  facts  requisite  to  give  them   jurisdiction.**    The) 

Cfianty  coitimis&ioners,  having  nnoe 
on  i  cJa.im  agaiii&i  the  county^  hive  *h 
«jtbau$ted  iheif  powers.     Kyata 
Couniv^  J2  Min.  138.     But  see  - 
pic  V,  'Stockings  50  Barb,  (N.  V.) 

A  cotiiity  CKMrd  of  supcrvb' 
review  an  atidit  aiter  '^''     '"' 
^ig^cd  and  the  wa^rrsii 
t\  Rensselaer  Co,,  54  i  ^ 

4*  County  commiiision*:  r  r 
de*:bions  ^ficr  the  closr  . 
w  h  i  (,1 1 1  he  Y  wenJ  re  n  de  rrd »  C  a  s  s  v.  u  1 .  l  m  1  - 
r,  R.  R,  Co.,  SS  Ind.  199. 

ft*  Ctjunty  boards  of  super t^isors  aie  -m 
thorized  in  N^tt  Y^k  to  examine  an 
son  as  ^  witness  on  matters  witlun 
jyrisdiction,  afid  require  sucli  wiine^^  u 
produce  all  papery  and  dr»citni£nts  in  lil 
possession   or   conUo!        ' 
alfairs,  wkh  power  of  ] 

altachm^nt.     (lint  qun .^-  _^.._    ._ 

ality  of    such  statute,!      AV  PiUbistj,   « 
How.  (N.  V.)  Pr.  390. 

6.  Boards  of  conntv 
coorrs  oi  limited  and 
and  the  records  mnsc 
evidence  of  the  valid  it 
courtSf  that  the  rcquisE 
under  which  ihcy  acted  wcrL 
iio  i'ar  sks  necess^iry  to  giv^ 
tiou.    Rhode  v*  Davi^,  i  Jnd*  3^. 

if  the  jufisdiction  of  coumy  commit 
crs  depends  on  facts  to  be  7-     -     - 
them,    the    ret  or  d   should 
presented,  and  an  adjudion 
ttulitident.   ti;7,  John!ia&  v*  Eureka  Cnunti 
13  Ne?.  al. 

The  coanty  coi 
ed,  stututoiyp  ami 
on  the  face  of  tht..  ,. 
requisite   to   give   tho 
^ppcir.     Rosentbai  t 
to  Ind-  J59i  l^iyeKie  Coh  ***  Ciiitwu 
Ind.  504. 

Whether  a  court  of  count 
ers  had  jurisdicKon  in  reudc 
must   appear   from   their    it.^...  ,     ..^.^., 
certaiTi    fact^    and    invoking    llaeir  actnii 
Plommcr  --,  Waterville,  3^  Me.  _566. 

X  board  of  county  cotonussiouer^  is 


county  and  the  claimant,  unless  appe;ited 
from,  or  uuk-^iS  an  independent  action  is 
brought  againist  the  county  when  the  claim 
is  disallowed.  Conrrs.  t\  Gregory,  4 1  Ind.  32, 

In  passing  judicially  lipunoiV  -.Is 

of  sopervisor^,  where  authi »ri  1  ■  tr 

is  implied  by  law,  they  will  Ll   ^. .......  ^t^d 

according  to  the»r  intent,  and  it  will  be 
assumed  that  the  procecdi*jgs  were  right} y 
bad .  S Utc  I'.  Supervisors  of  C raw! ordCo. , 
JO  Wts.  596L 

L  The  board  of  county  commissioners 
constitutes  a  court  which  is  not  dissoh^ed 
by  one  member  going  out  and  another 
comlng  in.  Chapman  v.  York  Co.  (Me,), 
9  At,  Rep*  7i8, 

%  The  board  of  supervisors,  in  passing 
tipon  3  claim  igainst  a  county,  act*  a&  a 
^uati  judicial  body,  and  their  allowance 
and  settlement  of  tlie  claim  if*  an  adjudica- 
tion which  is  conclusive,  Colusa  Co,  t. 
De  farnett,  55  CaL  373. 

Tne  board  of  countv  cominissioncrs*  in 
cotisidcring  the  case  of  a  d^aulting  sheriff, 
with  a  view  to  declaring  his  ofBce  vacant, 
acts  in  a  qMOji  judicial  capacity-  They  are 
a  board  of  special  and  itvferior  jurisdiction  : 
there  is  no  presumption  arising  as  to  the 
regularity  of  their  proceedings*  Their 
jurisdiction,  therefore,  must  lie  made  to 
appear  upon  the  record  of  said  proceed* 
ings*  Af  muo  t  .  Comrs.  Bernalillo  { N'*  M»)| 
I  Pac.  Rep.  19. 

The  board  of  commissioners  has  juris- 
diction of  a  claim  of  a  physician  for  ser- 
vices rendered  at  a  fast  mortem  made  by 
the  direction  of  the  coroner;  and  the  judg- 
ment of  the  board,  while  unreversed,  is 
conclusive,  Gaston  t\  Coromissioncrs,  3 
Ind.  497, 

3.  The  jurisdiction  of  county  commis* 
sioncrs  in  the  examination  and  allowance 
of  accounts  against  a  county  is  exclusive, 
and  the  only  review  of  their  decisioriS  h  by 
means  of  tne  appeal  given  by  the  statuie. 
An  <i>ri^nal  action  in  the  district  court  is 
not  maintainable,  nor  can  the  board  recon- 
?ider  a  decision.  Brown  t\  Otoe  County, 
6  Neb*  n  r ;  State  - '.  Buffaio  County,  6 
Kth.  454* 
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ke  a  specific  decree,  and  not  one  in  the  alternative."' 
ley  issue  a  warrant  to  the  sheriff  to  summnn  a  jury  to 
nages,  it  should  be  made  returnable  to  them,* 
re  not  concluded  by  the  finding  of  a  road  jury  in  audit- 
issessmeal3.*  Two  commissioners  cannot  sit  to  try  a 
\vt  the  absence  of  fraud,  equity  will  not  interfere  with  the 
a  county  board  in  setthng  a  claim ;  but  a  tax-payer  can 
injunction  against  an  appropriation  not  authorized  by 
leir  action  in  disallowing  cost  and  fees  is  not  reviewable.* 
dings  before  them,  the  strict  rules  of  evidence  in  courts 
ways  be  insisted  upon.^ 

c  States  they  are  not  en  downed  with  judicial  powers,  and 
onsidered  a  court*  Where  they  act  as  agents  ior  the 
making  settlements  with  collectors,  their  orders  entered 
records  are  but  memoranda.^  In  Cotm^ctiaii,  commis- 
e  not  judges  within  the  meaning  of  the  constitution  as 
-  limit.*® 

iti,  Dtitiei,  Limitotions.  —  {a)  Gauralfy.  —  Where  county 
^ners  received  B.padunt  compensation,  it  was  held  that 
d  base  no  right  to  additional  compensation  upon  a  custom 


(mi ted  jurisdiction.  It  has  no 
[oirc  a  shertS  to  execute  a  tiew 
I  prior  bond  becomes  insuift- 
3  declare  the  office  vacant  m 
ilttre  to  hie  such  bood.  Rue- 
,  I  Orcg.  347 ;  Wren  t\  Fargo, 

commissioners,  in  the  exercise 
:»n  confetredf  must  make  a.  spe- 
and  not  one  in  tlie  aUernative* 
Boston  R,  R.,  6  Cush,  (Masa.) 

county  commissioners  were 
0  issue  a  warrant  to  the  sheriff 
a  jury  to  assess  damages  for 
of  a  canal,  the  v^arrant  should 
imable  to  them,  and  not  to  the 
as ;  and  the  latter  court  could 
\  error^  the  return  of  the  war- 
f  the  substance  of  the  proceed- 
sabire  Canal  Co.  v.  Ashley,  15 

>  40. 

l^er visors  are  not  concluded  by 

A  a  ro^d  jury  when  Ciilled  on 

=' <.smeru-s  of  damages^  but 

reduce  the  amount.    Peo- 

:>?  Wend.  (N.  Y.)  530. 

ciiiliers  of  a  board  of  commis- 

^01  sit  to  try  a  third  for  mis- 

md    remote   him   from  office 

tmclunson  r^  Ashburn,  5  Neb. 

aid  t.  Harms,  92  IlK  372. 

loe  Co.  Comrs,  v.  Graham,  4 

reedittgs  before  boards  of  super- 
irganixrng  new  townships,  the 
governing  the  introduction  of 
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evidence  in  courts  cannot  be  insisted  upon. 
Matthews  v.  Otsega  Co.  ComrsM  4B  Mich* 

587. 

S.  The  board  of  BapeTvisori.  under  the 
laws  and  constitution  of  /  Vr^^'aw/c/^  is  not  a 
court,  and  a  petition  by  n  creditor  to  tbf 
board  praying  the  allowanei.'  o!  his  claim 
is  not  a  suit.  Gumee  t\  County,  1  Hugh 
(Va,),  270. 

County  commissioners  having  no  judicial 
powers  cannot  review  the  certificate  of 
probable  cause,  in  event  of  which  costs 
may  be  paid  by  the  county.  The  statute 
givmg  them  power  to  disallow  any  bill  of 
costs  must  be  construed  conformably  with 
law*  Hedges  *'<  County  Coramissjoners^  4 
Mont.  2S0.  See  also  Davis  -i\  County  Com 
missioners,  4  Mont-  292. 

The  Gear^a  law,  1S72,  as  to  tommis* 
SLoners  for  Whitfield  County,  did  not  confer 
upon  them  judicial  powers,  except  as  tu 
roads.  Cox  t\  Whitfield  Co.  Comrs.,  f35 
Ga.  741. 

i.  Where  county  commissioners  act  ai» 
agents  of  the  State  in  making  settlements 
with  the  collectors  of  revenue,  their  urdeis 
entered  on  their  records  are  but  menioranda 
of  transactions,  and  may  be  inquired  into. 
Mistakes  made  in  such  settlements  may  be 
corrected*  as  well  as  those  of  an  individuat 
actmg  on  his  own  behalf.  La  Salle  v^ 
Simmons,  10  llL  232* 

10.  County  commissioners  arc  not  judges 
within  the  meaning  of  the  comtitution  of 
Cottnecfifui^  which  provides  that  no  judge 
shall  be  capable  of  holding  his  office  after 
he  arrives  at  the  age  of  seventy.  Belts  v* 
New  Hartford,  25  Conn.  iSo. 
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even  of  fifty  years*  standing,'  It  lias  been  held  unconstitotioiial  k> 
divest  the  supervisors  of  one  county  of  any  part  of  the  general 
powers  of  county  government  vested  in  dl  boards  by  general 
statute.® 

{&)  Duties.  —  The  duties  of  county  eomniissioners  or  super 
visors  are  various  and  manifold*  and  are  sometimes  judicial  aDd 
sometimes  legislative.*  Supervisors  arc  trustees  of  the  property 
interests  of  iheir  counties,  and  owe  the  same  good  faith  towards 
the  county  as  is  required  of  an  ordinary  trustee**  Thev  have 
general  power  to  repair  public  buildings,  but  this  power  is  limited 
to  such  repairs  as  arc  required  to  protect  the  building,  etc**  Under 
the  enumeration  of  general  duties  may  be  mentioned  the  ear- 
of  the  county  poor,*  and,  in  certain  States,  the  hearing  complaint* 


1.  Where  county  commissioners  received 
by  Uw  a  tinted  f^r  dtrm  compenaatian,  it 
was  k€/d  that  no  evidence  of  a  custom,  even 
fiity  jfcara  old,  to  recover  add  it  Son  aJ  com< 
pensatlan  /or  inddental  expcnies,  was  ad- 
mUsible.    Albdgbl  p.  Bedford  Co>,  io6  Pa. 

St  %$2. 

%  Art  enactment  of  the  legislature  which 
would  deprive  the  snpervtSQrs  of  one  county 
uf  any  part  of  the  general  powers  of  county 
government  vested  in  all  boards  by  the 
jjcneral  statutes  of  the  State,  is  uncon- 
^titulionaL      Slate  w.    Dousman,   iS  Wis* 

3«  The  duties  of  county  commissioners 
or  sofiervisors  are  various  and  manifold.  — 
sometimes  judicial,  and  at  others  legislative 
and  executive.  From  the  necessity  of  the 
case*  it  would  be  impossible  to  reconcile 
them  lo  any  particular  head;  and  there- 
fore,  in  matters  relating  to  the  police  and 
iiscal  regulations  of  counties^  they  are 
utlciwed  lo  perform  such  duties  as  may  be 
enjoined  upon  them  by  law,  without  nice  Ck- 
amination  into  the  character  of  the  po«rers. 
Slate  ^.  Orm*sby  Co.,  7  Nev.  392, 

The  provisions  of  the  N.  IL  Gen, 
SlaL  ch.  24,  prescribing  the  duties  of 
county  commissioners,  defined.  Brown  t*. 
Readme,  50  N.  H.  336  j  Petition  of  Edgerly, 
SoN,  If,  4»f 

€*  Supervisors  are  trustees  of  the  prop- 
erty interests  of  their  counties  j  and  Ihe 
same  good  faith  towards  the  county  i^s 
required  of  them  as  of  un  ordinary  trustee 
towards  his  <L£sfm  que  irusi,  or  an  agent 
towards  bjs  principal.  Aiidre\vs  r^  Pratt, 
44  Cal.  430. 

5.  The  ^neral  power  to  repair  public 
build ingSf  m  the  county  supervison^,  is 
limited  to  such  repairs  as  are  required  to 
protect  and  preserve  the  buildings i  and 
ihe  erection  of  movable  cages  in  a  jail  is 
not  such  repairs  within  the  meaning  of  the 
;ict.  Cook  rv  Dcs  Moines  (Iowa),  3^  N, 
\V,  Rep.  3P4. 

Where  it  has  been  made   the  duty  of 


county-commisaioner  courts  to  provide  ind 
keep  m  repair  court-hou-ses,  jails,  mtid  aH 
necessary  public  building;^,  their  dedsion  i» 
iina}  as  to  whether  a  court-hoiise  b  iitffi> 
ciently  construcecd  for  the  pnrpose  dcEte 
nated,  Robertson  j*.  Breedlove,  61  Te- 
3t6. 

When  additions  and  i Cipro 
quired  to  be  made  to  county  T  il 

exceed  in  cost  the  amount  whkh  .^^  ,_^^..ty 
commiisioutTS  are  authorized  lo  eapeitd^  it 
rs  their  duty  to  subniit  to  the  legisfaturc  a 
statement  of  the  amount  required^  with 
evidence  of  Ihe  cxigcnc)-  for  such  improve- 
mtfnts.  District  Atty.  *•.  County  Cominis 
sioEicts,  1 4  Gray  |Mass4.  1 38. 

6.  Supervisors  are  bound  to  ancfit  and 
allow  accounts  for  moneys  CJtpended  ut 
support  of  paupers  in  county  pfw»rhoafte». 
People  X*.  Supervisors,  1   Wend.  (N,  V4 

But  they  are  not  compellabk'  to  audit 
and  allow  accounts  of  a  party  who  it- 
lieves  a  pauper*    Adams  v.  Supervisors,  >i 

Johns.  (N.  V.l  3^3^ 

Nor  are  t bey  obliged  to  allow  any  char; 
for  services  relative  to  a  pauper,  utiles  a 
previous  order  of  the  jusiicts  has  been 
obtained^  or  the  services  have  been  ten- 
dered at  the  request  of  the  overseers  of  the 
poor,  and  the  account  has  been  preKiit«f 
to  them  for  payment  Hull  f,  Sypervtf»cr 
10  Johns.  (N*  V.)  ?59i 

They  arc  bound  to  provide  moneys  f" 
pay  orders  drawn  by  ine  supeflntendrnta 

of  the  poor,  and  ^tx*'      '• ' —  '-'    ^• 

vices  of  jurors,  and,  1 

or  lost  by  the  treaijii      .       ,  s 

to  replace  them.     Bank  fv  Super visvrs, 
Den.  (N   Y.)  517^ 

Where  the  obligation  tjf  a  k*srd  oi 
supervisors  to  pay  for  medical  services 
depends  upon  the  ability  of  thr  '-"i'-'  10 
pay  for  them  himself^  such  pe*.  n  jt 

IS  a  question  of  fact,  to  be  (u  <jf 

the  supervisors.  Farrwworth  t\  Kalkaik* 
County,  56  Mick  64a 
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COUNTY  COMMISSIONERS, 


limitationtt 


aunty  officers ;  *  providing  fuel  and  furniture,  etc.,  for 
ices  ;  *  fixing  compensation  for  services  of  county  officers 
dse  defined  and  provided  for  ;^  and  on  them  is  generally 
he  examination  and  allowance  of  claims   against   the 

an  order  has  been  improvidently  granted  by  the  county 
mers,  it  is  not  only  competent  for  them  to  rescind  it, 
leir  duty  so  to  do/ 

itafimis  in  Poivers  of  CQUnty  Boards.  —  The  instances 
:  courts  have  defined  certain  act^,  or  attempted  acts,  of 
►ners,  supervisors,  etc*,  as  uHm  vires,  are  numerous, 
xamples  almost  as  various  as  the  cases.  It  would  be 
:,  therefore,  to  group  all  of  the  rulings  under  distinct 
or  classifications.  The  underlying  principle  on  this 
>t  difficult  to  discover  from  a  study  of  these  cases.  As 
>ho\vn»  the  county  boards,  as  representing  the  counties, 
such  implied  powers  as  the  county,  if  a  sentient  being, 
c  to  carry  out  the  necessary  objects  of  its  creation,  to 
that  such  duties  and  powers  have  not  been  conferred 
r  county  officers.  It  follows,  therefore,  that,  being  cor- 
tbey  have  no  powers,  except  such  as  are  given  them  by 

lits  of  all  powers,  therefore,  except  those  necessarily 
■om  the  county  entity,  must  be  found  within  the  four 

the  statutory  provisions  made  by  the  legislature  in  each 
:thcr  they  have  to  do  with  the  general  or  special  powers 

of  commissioners  and  supervisors.  The  cases  cited  will 
ibow  how  this  principle  of  almost  universal  application 
ipplted  in  a  variety  of  particular  cases*'' 


of  supcrvt3<>rs  in  such  cotio- 
fV  s^  have  adopted  towns  hip 

arc  required  lo  provide  for 
(  I  he  poor;  nor  is  there  any 

to  town  aud  coiititv  paupers. 
'.  South  Ottawa,  12  111.  4S0, 
statute,  the  syperii^tendcnt^  of 
^  empowered  to  draw  on  the 
Iter  for  necessary  cxpcnacs. 
i:  board  of  supervisors  cannot 
manner  of  drawing.  People 
t6Hmv(N.  V,),  153. 
ty  Ixtard  of  supervisors  in 
lotifid  to  hear  complaints  dulv 

'     I    county  officers.      Such 
e   heard   by   a  quorum* 

...■loosed  and  argumenls  con* 
reasonable  limits.  State  r. 
y,  iS  Neb.  432. 

fiifitjtta  Revised  Statutes,  1S52, 
of  the  commissioners  to  fur- 

the  tccordcr*3  office.    Board 
o.  f^  King,  7  Ind.  721 
sors  fbt  the  amount  of  com- 

the    judges   of   the    count)' 


courts  who  attend  at  the  clerk*s  office  on 
notice  from  the  cterk  to  witness  the  draw- 
ing of  jurors.  People  r\  Supervisors,  iz 
mnd.  (N.  Y,)  157. 

4.  Boards  of  supervisors  have  no  general 
authority  to  establish  dalms  in  favor  of 
the  county  against  townships.  People  *\ 
Wright  I  ig  Mich.  351- 

6*  Lemly  r*  Forsyth  Co.  Commiafiioners, 
S5N.C379^  .    , 

6.  County  cotnmissioncrs  have  no  power 
to  release  a  sheriff  from  hts  li ability  to  pay 
the  county  tajces.  Being  a  corporation^ 
they  have  no  powers  except  such  as  atie 
given  them  by  statute.  State  :'.  Clarke,  73 
N.  C.  2*;v 

7.  LimiUtLoiu  atLOoiniiiiMiameti'  Powers : 
0«nerall7.  —  As  to  the  limitation  on  the 
powers  of  commissioners,  supervisors,  etc., 
gene  rally »  see  the  following  cases  : 

Boards  of  supervisors  have  no  authority 
to  make  bills  of  exchange,  — Chemung 
Catial  Bank  r .  Supervisors  of  Chemung,  s 
JJtn,  (N.  V)  517,  —  iios"  to  set  a.^ide  a  por< 
tioii  of  the  revenue  of  the  county  for  cur- 


JiSO 


Bigbtt,  Satiti, 


COUNTY  COAfMISSfONERS. 


limitfttioai^ 


rctit  ejtpeti&es,  —  Lafarge  t\  Ms^gtttt  6  Cal,  The  power  of  county  comnvlssioners  lo 

sSj,  ^nor  to  create  a  debt  or  liability  on  tbc  purchase  toll -bridges  tannnt  l>e  darned  tci 

pan  of  a  county  for  any  purpose  except  as  eirtend  \o  the  purchnse  oi  n  bridge  between 

provided  by  lawp-*  Foatcr  f*  Coleman,  lo  two  couniicn  without  action  hy  or  notice  t<> 

Cat  2^8,^- nor  to  order  the  treasurer  to  pay  the  bo^rd  of  the  other  cotin(y.     Fountiin 


County    Comrs.  ?'.  Thorn p«on*   io6   fnd, 

SJ4- 

In  P^fiftsyivaHia  a  couatj'  bridge  mua  1h 
buiJt  according  to  the  eMJin.ite  'A-hfuh  fhf 
comtniss (oners  are  directed  i'  rri» 

cure,  and  they  can  on  no  pre  i-J 

the  estimate.     Lehigh  Co.  r.  fviCLKnti.  ' 


wa.rrants  \n  vioTation  of  law,  -^  McDonald  ik 
M»ddo%,  II  Cal.  iS?^  —  nor  can  they  con- 
iractfor  services  for  a  year,  and  then  re- 
scind the  contract,  and  refuse  to  pay  bv 
abolishing  the  office,  or  refusing  to  have  the 
services  performed,,  —  McDonald  ■?'.  Tuba, 
14  Cal.  444^  —  nor  to  fix  or  alter  the  siilary 

of  an  officer  tiied  under  the  general  law,^  W.  &  S.  (Pa-)  iSj. 

San  Joaquin  «^*  J  ones^  rS  Cal.  327,  —  nor  can  Where  county  comnussiotiera  arc  ;iuth<> 

they  exercise  a  lease  granting  the  franchise  bed  to  enter  into  contract*  in  writing  im 

of  a  public  highway  to  an  individual  with  building  bridges,  and  to  appoint  one  or  mi^re 

the  right  to  collect' tolls  thereon.    El  Do-  penions  to  superintend  the  s;iroc.  such  iti- 

rado  Co.  t\  Daviaon,  30  Cal.  520.  thority  does  not  empower  *uch  commis- 

County  supervisors  have    no    right    to  sioners  to  appoint  agents  to   make  ^lich 

strike  out  of  a  properly  certified  bill  for  contracts.    Pott*  f,  Henderson,  :•  I nd.  j^* 

lAking  care  of  an  armory  the  amount  ren-  Where  an  act  of  assenibly  ^luihoriiing 

dctcd  for  Sunday  service ;  nor  have  they  the  consiructbn  of  a  free  bridge,  the  county 

any  discretion  but  to  pay  the  bill  as  certr-  cotnmf&sioners  were  reoutrcd  to  submit  the 

fied  by  the  comtnanding  officer.    People  v,  fvlans«  mc.,  to  a  county  Wiard  for  con^lnna- 

Lester  Co,  Supervisors,  gt  N,  ¥.67**  ibn,    They  had  no  power  after  stich  ccm- 

County  supervisors  are  without  powtr  lo  firmati  on  to  change  the  locui-Mv  • -1  ">^fre 

lease,  for  a  term  of  yciirs,  ferries  l^tonging  it  was  thus  ch;iiigcd  by  the  c*y                   >• 

to  the  county,  no  legislation  hiving  om-  siontrf,  the  county  ^vas  not  li.i               ^ur 

f erred  such  power   on  them.      Roper    v.  r,  Pbila^  48  Pa.  St.  527, 

McWhorter,  77  Va,  214.  County  commissioners  have  nu  \ycmwt  ip 

The  county  commissioners  of  a  county  allow  uounty  clerk   for   1                          \x% 

have  no  |30wer  or  authority  to  confer  an  ex-  excess  of  a  Mindrcd  dolij                           at 

elusive  right  upon  out  of  the  citizens  of  the   for  any  sum^  unless  the  v,. . ..  . .     :bc 

county  to  erect  and  maintain  a  wharf  on  truth  of  his  iitateraent  of  charges,     Hunlef 

1  a nd  covered  by  navigabl e  water*   The  State  i .  Com r**,  48  I  nd .  17 7. 

alone  can  issue  a  grant  for  that  purpose,  A  l>oard  of  supervisors  cannol  Uwhilh 

Gregory  t^  Forbes  (N,  C),  i  S*  E,  Rep.  541,  engage  li  county,  or  bind  it  lo  the  rwivment 

In  a  contract  requiring  a   vote  of  the  of  expenses  of  a  Htigation  bv             '    U1* 

electors  to  make  it  binding,  the  board  of  ual  to  establish  his  right  of  o                  uv 

supervisors  cannot  waive  performance  by  audit  and  payment  of  such  t  la.,.  .,        _lw* 

the   other  party.     Railroad  Co.  ^^  Benton  fuL     Supervisors  t'.  Ellis,,  59  N.  V,tj40. 

Co.,  56  lowat  S9.  The  board  of  supervisors  hd?  no  powcf 

County  commissioners  can  only  convey  by  to  lease  armories  except  upon  complUfJce 

deed  what  they  have  previously  sold  by  pub-  with  all  the  requirements  01  set  t,  \200i  the 

lie  sale,  citccptingipcrhaps,  a  conveyance  to  military  code.     Ford  1,  Mayor  of  N.  Y,*  4 

an  owner  byway  of  redemption.    Kernes  t\  Hun  (N.  Y,K  S^J* 

McCloskey  (1887),  7  CcnL  Rep*  60 1.  County  commissioners  bave  no  atithority 

Where  the  con^pensation  of    a   county  to  require  each  bidder  i^x  the  erection  of  k 

officer  is  provided  for  by  statute,  the  board  bridge  to  accompany  his  bid  with  hi*  own 

of  supervisors  has  no  pow«r  to  incrcaie  or  plana    and   specifications^  at!                  h 

change   such   compensatiots*    Fawcett   v,  plans  as  they  see  tit,  and  accc                  id 

Wo*3dbury  Co.,  35  Iowa,  154.  accompanying  iheni*  with  ^    *                    r^ 

Statutory  power  of  county  commissioners  an  opportunity  to  bid  01.                           la 

to  establish,  alter,  or  abolish  private  ways,  rontract  awarded  on  sui  1                         -Id 


does  not  include  power  to  remove  obstruc- 
tions therefrom*  Bailey  x\  Basetimore,  66 
Ga,  537, 

llie  board  of  supervisors  may  contract 
for  the  collection  of  a  debt  doe  the  county  j 
but  it   has   no   authority   to    delegate   the 

power  to  determine  whether  to  commence    af  terlhe  completion  of  the  brii  1 
suit  in  the  name  of  the  count>%  and  to  retain    a  committee  to  examine  samr 
attorneys  to  abdicate  its  control  of  it,  or   to  accept  or  reject  it,  kftJ, 
make  its  compromise  or  set  ticment  depend-   pomtment  of  the  committ^ 
ent  upon  the  ctinscni  of  strangers.    Scollay    indicated^,  and  asubsc^U' 
t\  Butte  County,  67  CaL  249, 


void,  as  opening  the  door  to  cuttttpfjoft. 
favoritism,  and  fraud.  People  n  Comf&H^ 
4  Neb.  15a 

Where  a  board  of  supervisors  had,  In 
their  individual  capacity,  ton--"'-''  '»  ^ 
change  in  the  construrtioo  of 


ance  by  the  board,  did  nuL  .... — ...  ..  .. .  ali* 


tAflt 


COVXT\'  COMMISSIONERS. 


tUBltAlio&t. 


}jis  no  ftuthority  to  least  pxem- 
i!f  of  the  county*  exc!tpt  *.o  far 
tori  zed  to  do  ao  by  t)i^  b*jard, 
rottira.  of  Dakoti  Co,,  21  Minn. 

of    cn.tnTnissioner^   c:innot  let 


ke  cliftpge  m  contract*   Mallory    dalion  mnjt  noi  only  "be  jjass^d  and  ptib- 
ery  Co.,  48  Iowa,  6St.  Itshtd,  but  must  be  pobUshed  by  order  of 

man  of  ai  board  of  coootv  com-    the  board-      People  r\  Bailhacbc,  52  C^ii 

Being  the  inhabitant  of  a  town  through 
which  a  proposed  road  is  to  pass,  doe^  not 
disqualify  a  commissioner  from  acting  n\\ 
accoun  t  of  i  n  i  c  rest .  W  il  braham  r .  Com  rs . , 
I J    Pick,  (Mass.)  322;  Monterey  7-.  Berk* 


of  A  1  otirr-hniisc  Jit   anv  -ither  shire,  7  Ctisb.  (Ma^jsO  394- 

hat  Pfjccified  iei   the  ridvertlsc-  The  board  of  soperviisors  has  no  powci 

ich   letting,  and  an  injunction  to  change  the  method  of  renttcring  deedi^ 

the  ?^uit  of  a  tajs^paycr  of  the  and  mortgages  prescribed  by  s tat uie»     Peo- 

ire  vent  the  building'  of  such  pie  e'.  Nash,  62  N.  Y»  4S4. 

(Z'ommi^si oners   r.  Temple-  The    board    of    chosen    frechohicfs   of 

tj66.  Union  County  has  not  the  custody  of  the 

i  county  commissi  oners  has  no  jaals  and  prisoners.     Slate  f\  Union  Co.,  9 

nter  into  contracts  for  boring  Cent*  Rep*  506* 

il,  or  sinking  shafts  for  coaJ*  Under  Indiana  Revised  Statutes,  giving 

or  In  pirttiershfp  wjth  others,  cotmty  commissioners    power    to    puniisK 

'    '    :  !54*  contempt  by  fine*,  etc.,  they  cannot  suspend 

s   constiiwtion,  an    attorney   from    practice   Ix^fore   them* 

......  not  increase  or  Gafrigus  v.  S  Lite,  93  Ind.  239. 

J  lion  *>f  any  coumy  Where  the  office  of  ciiy 'jailer  has  been 

^                u  of  office,  is  merely  abolished  by  law,  it  follows  that  tlic  bo:ud 

"a*  to  cijmpensation  for  the  of  county  commissioners  has  no  authority 

charge  of  omctal  duty  bv  him,  to  eremite  the  uffict;.     State  r^  Canavan*  17 

^-fer  to  the  fitting  tjf   ihc  Nev.  4^:2. 

Liry  clerk  hi re»  stationery,  M^hcre  being  no  statuU  provision  on  the 

...  ..Lpen(*c«,     The  allowances  subject,  the  director  at  large,  of  the  board 

:   to  be  determined  from  time  of  chosen  freeholders  of  Hudson  County, 

ac  neccssiiy  which  the  business  has  no  power  to  appoint  standing  com 

may  d^elop.    Bdacoe  v,  Clark  mittees  uniesa  empowered  by  a  rule  adopted 

S09*  by  the  board  of  the  then   present  year. 

I  of  CO mmii!*l oners  of  a  couu*  State  %',  Hutlson  County  Freeholders^,  44 

power  t«:>  consolidate  two  or  N*  J»  L.  393* 

1   without   lust  submitting  the  Highways  and  roads  are,  by  the  conatiiu- 

a  vote  of   the  people  of  th«  tion  of  Mk^t^m,  put  under  the  contint  of 

)ple  TV  Hrayion»94  IH.  341*  the  boards  o£  supervisors,  not  absolutely, 

of»  commissi  oners,  convened  itl  but  under  legal  restrictions;  and  tliuae  re- 

on,  cannot  make  a  Villd  order  strictions  have  confined  them  to  State  ^nd 

ion  of   contiguous  territory  to  territorial   roads;    and  they  can  have  m* 

Ued  city.     Vjnceniies  r\  Wind-  occasion  to  raise   money  for  other  r*«ad-'., 

.  21S,  and  they  must  exercise  their  own  jutlgmcnt 

as  on  Coiamia8icpn«rfl*  Power  to  in  expending   such   moneys  as  they  tnay 

mia  and  Sell  Cooaiy  Property*  lawfully  raise.     Attorney-Genera!  :>  Super- 

d  of  supervisors  is  the  olTicial  visors  of  Bay  County,  34  Mich.  47. 

E  county  to  scrutinize  the  re-  County  commissioners  have  no  authority 

unty  treasiirer  to  discover  to  extend  the  lime  prescribed  by  Uw  fctV 

1  receipts  is  correct,  and  the  payment  of  revenue  by  the  collector  of 

r  disbursements  are  suji-  the  county  revenue*     Goman  r.  State,   4 

?ro7jer  vi>uchers,  and  to  count  Black f.  find*}  ?4l. 

m  hajid  to  see  If  it  is  the  true  It  is  not  competent  for  the  county  com- 

lit  they  cannot  nx  liability  on  missioncr^,  on  taking  security  for  a  line,  to 

er    by  deciding    any  question  discharge  from  prison  a  person  convicted 

y  or  discharge  him  by  any  judg-  of  a  misdemeanor ,  and  sentenced  to  pay  4 

fawor.    In  examining  and  a]>r  fine  to  the  State ;  and  the  |>erson  sn  dis* 

reports,  the  duties  of  the  board  charged  may  be  re-taken,  and  re-committcd 

ym  of  the  cmmty  are  minister  by  the  sheriff*    Schwable  f'*  Sheriff,  2z  Pa. 

n<  judicial,  and  they  have  no  St.  18, 

what  commissions  the  County  commissioners  are  authorized  by 
statute  to  establish  roads  of  a  cerMin 
width  ;  and  an  order  by  them  establishing 

ord  of  supervisors  coii$oliclate  a  road  of    an    un<lefined  width    is  void. 

of  nfcord  »nd  auditor  of  the  White  r.  Conover,  5  BlackL  (Ind*|  46;* 

If  a  resolution  by  the  board  of  freeholders 


should  have*     Howe  v. 


oniinance  tnakmg  the  consolt- 


Sifil 


&ifMi.  BtiU«i. 


COtrNTV  COMMISSIONERS. 


for  (s^ciance  of  county  bonds  in  «7tccs!i  of  LiioiUCiozu  oii  Coituiiiifloaeri' FoweriM 

the  limits  fixed  by  law  is  one  of  !*everal  to  Te^adon*  —  Count j  comml^Touttis  have 

resolutions  passed  together,  providing  for  no  power  to  di^crtmitistce  as  lo  the  char^j:- 

tb«  pyrchase  of  hinds,  for  which  the  bonds  ter  of  property  whkh  should   be  subject 

^c  the  price*  ;l11  the  resolutions  Are  tainted  to  t^xalton.    That  is  a  qucslioti   for  tlie 

hf  the  illegality,  and   will   be  set    aside,  legislature    subject    to    the    provision   cT 

Siedler  %f.  Freeholders,  39  N.  J.  L.  652-  the  constitution.    State  ^\  Crooej*,  11  Ne 

The  Cook  County  Board  has  no  power  22^ 
to  order  the  countj  treasurer  to  invest  A  resolution  of  a  boarid  of  supcmsors 
moneys  collected  uom  taxes  levied  to  providing  for  raising  rnoney  to  be  paid  over 
create  a  sinking-fund  to  pay  the  "  fire  to  the  towns,  without  any  definition  of  pur- 
bonds/*  in  the  purchase  of  county  bonds  poses*  and  to  be  spent  tinder  the  directjori 
issued  to  build  a  court*housc.  Cook  Co.  of  a  town  oAicer,  is  unauthorized  and  void. 
v,  McCrea,  93  111.  236.  Ai^-'Gcn.  f.  Bay  Co.,  34  Mich.  47. 

Whenever  a  right  or  duty  is  imposed  by  County  commissioners  in  coimtics  wbcre 

Jaw  upon  a  lioard  of  county  commissioners  the  taxable  property  is  less  thats  Jivcnniiiori, 

to   accept  and  approve  of  a  bond  to  be  shall  no Mevy  a  tax  for  the  current  eirpertsc? 

substituted  for  a  former  bond»  that  right  or  of  any  one  year  over  one  per  tent.    Uirt* 

power  is  vested  in   the  board  alone^  as  a  lett  r.  Atchinson,  T.  &  S.   ¥.  R-  M,  (Kin. 

whole,  ti>  be  exercised  onjy  by  that  board  1884)*  4  Pacific  Rep.  17S. 

when  convened  in  regular  session.     County  Where  a  township  tax  to  akl  \\\  the  con- 

of    Missoula    *'.    McCormick    (Mont.h    5  st rue t ion  of  a  railroad  haJ  been  duty  levied 

Tacilic  Kep.  1%^.  and  placed  on  the  tax  duplicate  for  ooUeO' 

County  commissioners  cannot  be  clothed  lion,  the    cowniy  commissioners   hid   n«* 

by  the  legislature  with  authority  to  declare  authority  to  order  the  auditor  and  treasorer 

a  s-tatute  giving  an  otiker  certain  fees  a  to  suspend  lis  collection.     State  r.  Lingb 

nullity.     Hedges  t\  Clark   Co,,   1   Pacific  lin,  lot  Ind,  2^. 

Rep,  Uiont  1SS2)  74S.  Less  than  a  majority  of  a  board  ol  county 

A  clerk  of  a  board  of  supervisors  has  supervisors  cannot  3c v^  a  tax  for  hctdge 

nitt  power  of  Kis  own  account  to  correct  a  purposes,  and  equity  will  intervene  to  m- 

record  of  the  proceedings  of  the  board,  even  strain  the  collection  of  such  alleged  i^ol 

if  it  is  shown  that  he  made  the  correction  Cumberland  Co.  th  Webster;  55  Ul.  141. 

In  accordance  with  a  true  state  of  the  facts.  The  duty  imposed  upon   the  board  yi 

D^r  tK  Brogai\  <Cal,j,  1 1  Pacific  Rcp^  932,  supervisors  of  the;  county  requires  not  onW 

They  cannot,  without  S|>ecial  authority,  that  it  shall  establish  a  ratio  upon  whicn 

bind  the  county  by  negotiable  evidence  ot  the  tax  is  to  be  based*  but  a!i*o  iliat  it  shall 

indebtedness.         '  compute  and  enter  in  tlie  roll  In  a  column 

The  police  jur^  of  a  Louisiat^a.  parish  opposite  the  valuation  of  real  and  perstjnal 

has  not  power,  without  a  special  enabling  estate^  the  amount  of  tax  levied  thereon  t 

actt  to  bind  the  partsh  by  negotiable  paper,  this  must  be  done  under  thc^supervi^tAn  of 

Mothe  %\  Parish  of  PlaquetDtnes,  z^  La,  the  board.    People  r.  Ilagadorn^  104  N,  V. 

Ann.  77  ;  Bank  v.  Police  Jury  of  Concordia  516. 

Parish.  28  1^  Ann,  263.  '  Limitationi  u  lo  Commitiioneri*  Pa««ti 

The  police  jury  of  a  parish  cannot  issue  to  make  Appro pri aliens.  —  7*hc   statutory 

any    paper    ouligations    whatever^     unlc&s  proviMon  in   Indiana,  that  iouii<y  toimnis 

speciRcally  authorized  by  statute^     -Smith  t".  sioners  may  make  allow anceis  .                ';>- 

M.adison  Parish,  ^o  La.  Ann.  Part  L  46K  cretion,  means   that  (hey  exer                    i1, 

Couuly    commissioners    cannot    borrow  not  a  personaij  discretion  in  iUn......^  ^^<.\\ 

money,  or   issue   a  warrant  a^    collateral  allowances  as  are  authorised  by  law.      It 

security   fof    money  borrowed,     Waitz    r%  do^&  not  authorize  them  to  make  any  al- 

Ormsby  Co.,  1  Nev.  370.  lowance  for  which  there  is  not  some  auihof- 

Though  county  commissioners  in  Nebras-  Ity  of  law.     Rothrock  ?'.  Carr»  55  Ind.  334, 

ka  may  purchase  a  poor 'farm  for  the  conn-  The  jxiwcr   of  fjt   '    ''        "^               lie 

ty,  they  cannot  bina  the  county  by  note  or  moneys  is  not  unlira;                                    -j 

mortgage  for  the  purchase-money.     They    right  to  vote  a  way  ^li, le 

are  limited  to  the  mode  prejjcribcd  by  scat-  county;  and  upon  comply                          :r 

utc  for  the  means  of  raising  means*    Stew-  the  supreme  court  has  am ;                       ct 

art  tv  OtoeCount^%  2  Neb.  177*  ^^^  *"?  wrongfiil,  lilegal,  or  fraiuliilent 

The  inhibition  in  i  Ind.  Rev.  Stat,  166^  appropriation  by  the  freeholders  of   the 

upon    county    commissioners    contracting  moneys  tn  the  county  treasury*    State  ^ 

additional  iiidebiednesSi  while    a    former  Freeholders,  37  N,  J.  L.  254. 

loan  thereunder  exceeding  one  |>er  cent  of  County    cummissioners  are  nr,t   jdtl.. 

the  assessed  valuation  of  the  taxable  prop-  ized  to  appropriate  count v  fu^ 

erty  remains   unpaid,  does  not  apply  to  an  agricultural  society,  and  the  ■ 

temporary  loans.    Miller  - ,  Dearborn  Co*  do  50  may  be  enjoined.    Joint  :>tack  * 

Comrs,,  06  Ind.  162.  tk  Barr,  53  Ind.  jo. 
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ability  for  Misconduct  or  Nf^i^t  qf  Duty,  —  They  arc 
the  sheriff  for  not  providing  a  sufficient  jail  where  it  is 
y  to  furnish  one,^  A  mt^mber  who  has  been  prevented 
:nding  a  meeting  by  the  wrongful  neglect  of  his  colleagues, 
^eed  directly  against  the  offending  members,^  The  duty 
sufficient  bond  as  security  for  a  tax-collector  is  judicial, 
rDinisterial;  and  in  the  absence  of  corruption  charged 
ill  not  He,  because  of  the  insufficiency  of  the  security 
nd  a  refusal  to  accept  non-residents  as  sureties.*  Irreg- 
improper  conduct  cannot  be  made  out  by  inference,^    The 


'c'3  a  board 
.  , :  ,  •^  tiicmey  of 
in  the  wurking,  improvement, 
:  the  ordinary  highways  of  the 
tl  ksj,  if  possible,  is  any  author- 
d  upon  the  board  to  furnish 
vel  road  or  turnpike  company 
or  repairing  its  road  at  the  ex- 
■he  county.  Turnpike  Co,  v. 
w  Co.,  72  Ind.  226. 
fiirjiand  act  of  1S65,  cb.  S5, 
laiylartd  Code,  art.  25,  and  cm- 
iC  county  commiiisionera  of  Bal- 
jniy  to  appoint  officers  nece^- 
(the  bridges^  etc.^  in  rt pair,  the 
?rs  are  liable  to  one  injured  by 
cai^ioned  by  their  omission  to 
same.  Commissioners  of  Gal- 
ityr^.  Baker.  44  Md.  t, 
ve  no  power  to  appropriate 
s  to  aid  in  the  construction  of 
or  10  aid  4  private  person  in 
ctioii  of  a  free  bridge.  Col  ton 
.15111.615. 

bey  appropriate  county  funds  to 
>ation  of  a  circuit  judge*   Perry 

45   tlL    t6o;    He  an  champ  v. 
,45  III.  27+. 

[jot  delegate  their  poT^crs  and 
he  matter  of  the  approval  of 
by  a  majority  vote-  People 
officers*  1 5  W\t\\.  85. 
e  no  power. to  hold  land  for 
>ur[Kj3e  than  county  ptirposts, 
Corv*  8  Johns.  (N.  Y.)  385; 

HmwcU,  8   Johns.   (N.  V.) 

y^^rk  neither  the  board  nor  a 
iias  any  power  to  draw  on  the 
they  can  only  audit  the  claim 
and  give  a  certificate  therefor, 
V,    Weed,    35    Barb.  (N.  Y.) 

^f  supcrvrsora  b  not  authorised 
ipropriate  money  in  the  county 
■  pay  far  tlu:  stirveying  and 
public  roads.  Biit  when  an 
m  has  bee  11  made  under  an 
ake  that  the  facts  ju-itified  iu 
f%  of    the  board  arc  not  per- 

m 


sonally  liable.     Paxtou  r,  Arthur,  60  Mt6», 

The  conniy  commissioner*  of  Alabama 
have  no  authority  to  determine  out  of  which 
fund  a  claim  against  a  county  is  to  be  paid, 
and  any  such  judgment  is  a  hutlity.  L  uth^ 
bert  r,  I^wis,  6  Ala*  262^ 

Where,  under  the  statu! e,  two-tyrds  of 
the  revenue  arising  from  certain  taxes 
must  be  set  aside  by  the  commis.^ioners  for 
the  general  county  fund,  there  can  l>e  no 
restraint  upon  the  treasurer  as  to  the  man^ 
ner  of  paying  out  such  ftmd  except  that 
imposea  by  law.  People  t\  Board  i>f  Com- 
missi oners  of  WashcHi  Co.,  i  Nev*  460* 

1.  When  made  their  duty  to  furnish  a 
sufficient  jail,  they  are  liable' tu  the  aherift 
for  not  providing  one,  when  he  has  been 
subjecteo  to  damages  for  the  escape  of 
priAoners,  by  reason  of  the  want  of  a  ]xi\, 
Comrs»  7'.  Butt,  2  Ohio,  34S. 

S,  A  supervisor  who  is  prevented  from 
being  present  at  a  meeting  of  the  board  by 
the  wrongful  neglect  of  other  members  lo 
give  him  proper  notice,  cannot  on  that 
gfround  sustain  an  application  for  an  injuni:' 
tion  to  restrain  other  officers  from  pro t ced- 
ing with  the  payment  of  appropriations 
directed  bv  such  meeting.  His  remedy  is 
by  proceeding  directly  against  the  offend* 
ing  siipen'isors.  Ely  r.  Connolly,  7  Abb, 
(M.  V.)Pr.N.  S,S. 

3*  A  duty  imposed  on  county  commis- 
sioners, by  an  act  of  tegislature«  to  takt  a 
&ufticient  bond  from  the  person  appointed 
to  collect  taxes,  is  judicial,  and  not  minis- 
terial, and  an  action  will  not  Be  for  not 
taking  a  bond  with  sufficient  security,  unless 
fraud  or  corruption  is  alleged.  State  -\ 
Dunnington,  1 3  Md.  340. 

4*  To  refuse  to  accept  nou-residenTs  a» 
sureties  is  no  abuse  of  the  discretionary 
power  vested  in  the  county  commissioners 
in  taking  bonds  for  the  faithful  perform- 
ance  of  a  contract  to  erect  county  build- 
ings.   Guckes  z'.   Darke  Co.,  21   Ohio  St. 

5.  Irregular  and  improper  conduct  on 
the  part  of  county  commissioners  cannot 
be  made  out  by  inference;  but  if  such  ex- 
ists, the  same  must  be  directly  alleged  and 
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action  of  a  board  in  allowing  counts  is  judicial,  aad  they  ar- 
liable,  however  erroneous  or  wrongful  their  determination  ;  bu 
rule  is  otherwise  if  the  members  knowingly  act  corruptly  t>r  un 
lawfully,*     Where  supervisors  are  directed  by  statute  to  rake 
certain  sum  for  a  specific  purpose,  or  to  audit  certain  claims,  ih 
duty  is  mandatory,  and   refusal   siubjects   the   supemsorB  to  a 
penalty.* 

0  Suits  b;y  and  iJgaifisL  —  To  warrant  a  suit  against  a  co     * 
board  as  representing  the  county,  there  must  be  some  duty  ul     ._ 
county^  and  the  case  must  be  such  that  an  action  founded  on  thai 
duty  is  the  appropriate  remedy.^    Service  upon  tw^o  commissioners- 


proved.    Windham  r ,  Ltichficfd,  zz  Conn, 

236. 

1.  The  net  of  a  board  of  aupervtsors  In 
examining,  ^ettHng,  and  allowing  accounts 
thargcable  lo  the  countj%  is  iudmaJ ;  and  iti 
cxercishi^  their  powers  in  this  regard,  tbey 
arc  not  liable  in  atw  civil  action,  however 
erroneous  or  wrongful  their  delermmation 
may  bej  but  i^  a  member  of  the  board 
knowingly,  conupily,  unlawfully,  of  par- 
tially, vctcft  that  an  account  presented 
against  the  county  be  allowed,  he  is  guilty 
tjl  a  misdemeanor,  and  may  be  indicted. 
People    V.    Stocking,    50    Barb.    (N.    W) 

The  JZ/jj/i-j/^// Code  of  1S71  anihort^es 
s^uit  by  any  tax- payer  against  membef$  of 
the  board  of  county  supervisor*^  for  the 
appropriation  of  county  money  to  illegaJ 
objects.  And  such  suits  iii*ybe  brought 
upon  the  bonds  rconlred  by  act  of  1S76  to 
be^ivcn  (or  the  laithful  perform auce  of 
ofiicia]  duties.     Paxton  v.  Baum,  59  Mm. 

Indie  tments  &gamtt   Cammiftioners   In 

Pennaylvajiia.  —  An  indittment  will  tiot  be 
vigam^t  comxuij)±!<ionerH  for  refusing  to  pay 
money  allowed  for  a  bridge  by  the  »esiions 
And  graiidjury,  under  the  statute  of  1799,  »£ 
the  bridge  vva.^  built  before  thjit  s^tatutc  w:.is 
passetT.      KepuUica   t\   Mcgtin,  3   Yeates 

And  in  an  indictment  against  county 
com  miss  ion  «Jrs,  the  mode  of  their  election 
should  be  set  forth,  Com*  v.  Rupp,  9 
Walts  (l\i,),  114. 

%,  Wheie  supervisors  arc  directed  by  a. 
statute  to  raiae  a  c-ertain  sum  by  ta,ication, 
for  a  specific  purpose,  such  act  b  manda- 
tory, and  renders  the  supervissors  Jiable 
fi>r  the  penalty  inipused  by  atatute  for  re- 
fusal to  levy  such  sums  as  they  are  directed 
to  raise  by  ^cts  of  the  Jegisbture.  Caswell 
r,  Allen,  7  Johns.  (N.  Y)  6j. 

The  duty  of  andiiing  certain  accounts 
in  iVrtif  Vrwk  is,  by  the  Revised  Statutes, 
made  mandatory,  and  refusal  so  to  do  by 
a  su|)et visor  subjects  him  lo  a  penalty, 
Morris   ;/,   People,  3   Utn.   (New  York) 

.1! 


1.  Boycc  v^  Supervisors,  20  Harb,  (N,  Y> 

'39:  .    , 

County  commisstonets  may  dr*w  a  wi: 
rant  on  the  treasurer  for  paynr 
due  on  the  construction  of  a  a 
ttme$  than  at  their  Kiaieu 
valid   deuTiand    may  be    i' 
other  times*     Hull  r,   Lc,  ....^,    ,    .. 
(Mass.)  553- 

In  order  to  maintaiti  an  action  '.v;,%^\\- 
a  county  board  for  their  tefti^al  \o  y 
just  claim,  no  entry  of  the  rrfusMl 
minutes  of  the  boar!       ^  '        ' 
presentation  and  Tci<  J 

proved  by  parol*    l^i .--,.-.., . .  * _ 

Co*,  SS  Miss.  1S7. 

An  action  lies  against  cgunty  comm: 
sloners  on  a  general   uncouditiona) 
drawn  by  them  for  the  payment  t>f  r 
Steel    V,    iJavis    Co.,    5    Greene    flow.' 
460. 

But  on  an  action  on  an  ordet  uf  .1  ^i -i 
of  commfss^l oners  payable  out  of  . 
()cr  cent  fund,  **  as  fast  as  ihc4»amfr  1 
to  the  county,'*  it  must  be    ^ 
proved  that  the  County  had  re*  i 
from  such  fund  with  uhkh  lit  iiii;^ijs  n* 
paid  the  order  or  some  put  of  it.    Con 
misssoners  t\  Ma^on»  9  Ind.  97. 

In  a  suit  ag-Ainst  the  board  of  cQunty 
commissioners,  the  dl-^trkt  courf  I*  ptn 
authorised  to  direct  *  '^J 

to  make  certain  alh^v  l 

the  party  suing,  bui  -  1  -m-i  ,xm-  ■ 
ttient  a^aiiii^t  the  tcnnnnssioner^.  W 
Co,  T\  Scnnaman,  1  Greene  (I'.Hv,*y,  .* 

In  an  action  against  com  mi 
work  done,  goods  sold ,  etc, ,  1 11  - 
musi  show  some  act 
done  by  them  at  a  i 
board  *it  the  time  fix^^  ....  .^„.    ,,: 
CommiS8ioner»   of  Allen   Co,,  J    j 
find. ^  501. 

One  who  loaned  money  to  wardeni  d 
the  poor  on   the  aufliofitv  >%i   the  txjvmu 
commiSMonera,   is    1        "    ' 
back,    VVnmble  f  ■*  t . 
421;  Daniel  r*  Coua...^^.... ,  . 

494^ 
In  Ohio,  county  commissioners  are  U»h\^ 


cocuvry  comm/ss/oa-^/^s. 


limitatiomi. 


been  held  good*  They  may  be  sued  before  a  justice  (if 
,*  but  cannot  be  cJlctl  out  of  their  county.^  The  proper 
action  is  against  **the  board  of  supervisors,"  without 
le  individual  members**  A  tax-payer  cannot  intervene 
on  to  enforce  a  claim  against  a  county  agreed  to  by  the 
rs,  but  he  may  intervene  to  restrain  an  illegal  exercise  of 

commissioners  are  not  liable,  as  a  general  rule,  for  acts 
:es  occurring  in  the  honest  discharge  of  their  official 
he  election  of  a  clerk  by  them,  at  the  organization  of  the 


'  4  i>r«s5  for  the  seal  of  the 

I  pkas,  it  being  a  county 

,,,Ly  Are  not  Uable  fi>r  the 

scaj   itself,  it    being   ft    Sttle 

mmi^si'imcrs    r'.    lluichlfis,    It 

f  q^uTity  cdm!iiiasbt]«ri  is  oot 

rvices  rendered  by  a  ^Isirkt 
Rradford  t*.  Commissiotiers*  i 

i  snpervmns^  which  has  pro- 
e  aiiconimudatwns  far  the  ^wr- 
t  be  compelled  *o  pay  for  other 
ions.  People  ?'.  MoiHgomery 
(N;  v.),  S9c> 

mmissioners  are  not  bound  to 
:ountv  superintendent  with  an 
cne  do,  t'.  Articap  96  Ind*  3S4, 
innty  surveyor  with  (ncl  at  sta- 
o  reimburse  bin*  for  money 
ere  tor.     Towsley  ^^  Ojankee 

lOt  call  upon  the  coromiS' 

t   tbe  daily  sums  he  has 

r  oi  the  court*    Commissioners 

Patterson.  2  R*  (Pa.)  106. 

•  n  itidi vidua!  lies  a^arnst 

n  freehoklers  for  injiiries 

jL^-  vi  their  not  cotnjjleting  or 

county  bndgc.    Coolcy  v.  Es* 

.  L.  415;  Liverraoie  i',  Free^ 

r  supervisors,  after  levying  the 

te  for  ordinary  ejtpenses  and 

Dses,  cannot  be  compelled  to 

tiona!  tax  to  |Jay  a  judgment 

[>n  a  warrant  issued  for  such 

ilk  «*  Winett,  37  lowJi,  34. 

of  a  writ  of  summons  agaiti^t 

n  twocoramis&ioncrs  who  have 

■ .  u^h  ihcy  have  not  taken 

,  IS  gftod.    Kleckacr  t>, 

^  .:iLirt  (Pa- 1  66. 

ay  be  sued  before  a  justice  of 

arid,    although    itidividualty 

the  desmpiioii  of  their  office 

id  the  subject  of  the  suit  is 

lit  IS  against  the  corporation, 

irs.,  Wright  {Ohio),  417. 

commissioners    cannot      be 
f  their  county  to  answer  for  a 


petition  for  a  mfmdiimitJ  complaining  of 
their  acts  and  doings,  as  such  within  the 
county.  Woodman  v,  Souvcfsci,  ^4  Me, 
ijr, 

4.  The  proper  fortn  of  an  action  is 
against  **  tlie  board  of  supervisors/*  without 
naming  the  ludsviduAl  supervtsons.  Hill  v, 
Superviaijrs  iz  N.  W  52;  Magee 'vCutkr. 
4j  R-vrb.  ,N.  Y.)  2J9. 

5.  A  tax-payer  has  not  sucb  an  interest 
33  entitles  him  to  intervene  iti  an  uctiotk 
agahiat  a  county  to  enforce  a  claim  against 
it  agreed  to  hy  the  3upcrvbors»  unless  it 
appear  from  the  facts  stated  that  I  he 
boards,  in  their  action  rc^^pecthig  the  claims 
assumed  the  exercise  of  powers  not  con- 
ferred by  iaw,  or  that  they  acted  in  bad 
faith*  Cornell  College  t\  Iowa  Co,  32 
Iowa,  ^z<x 

Tai£' payers  may  maintain  an  action  for 
themsefves  and  aU  other  tax-payers  of 
the  county*  to  ress train  the  county  commis^- 
sioner:5  from  an  illegal  exercise  of  their 
powers  to  the  injury  of  such  tax-payers* 
Norinand  ^.  Otoe  Conuty  Comrs.,  H  Neb. 

6.  County  commissioners  are  not  person* 
ally  liable  for  damages  occurring  in  the 
hoiicsi  discharge  of  their  othcial  duty* 
Thomas  :*  Wilion,  40  Ohio  St,  516J  Hose- 
ker  p.  Wabash  Co.  Comrs.,  88  Ind,  367, 

When  commiasioners  act  within  their 
authority  in  making  contracts  for  county 
puri>ose»,  thev  arc  not  personally  liable, 
M'Uonald  r.  Frankim  Co.,  2  Mo,  ^n;. 

County  comn^issioners  arc  personally  lia- 
ble  for  costs  paid  by  their  direction  before 
the  county  has  become  legally  fixed  for  the 
payment.  Commissioners  i^  County  of 
Lycoming,  46  Pa.,  St.  496, 

A  board  of  county  Lommissloners  ap- 
pointed a  committee  to  contract  with  A. 
tor  a  county  building  on  county  bnd.  The 
committee  did  so»  and  the  work  was  accept- 
ed by  them.  I/^/df  that  A,  couJd  not  main- 
tain an  action  of  assumpsit  against  tht' 
committee  for  the  value  of  the  worki  his 
lemedy  being  against  the  county.  McClure 
i',  Sccrist,  5  Ind.  3). 

Where  the  supervisors  of  a  county  are 
enjoined  from  building  a  county  jai!  at  th^ 
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up^n  tilt  Oonat;* 


couitty  board,  will  authorise  him  to  take  possesstan  of  the  seal, 
books^  etc.,  and  wilt  be  a  good  defence  to  an  application  to  com- 
pel him  to  deliver  them  to  another  claimant* 

County  commissioners  may  bring  an  action  to  recover  all  moneys 
due  to,  and  to  protect  all  rights  of,  the  county.* 

5*  Effect  of  their  Acts  upon  the  Coimty*  (See  Counties,  section 
on  *' Liability  of  Counties/')  —  (a)  Gcfitmt(r. — The  action  of 
boards  of  commissioners  and  super visors>  with  the  scope  of  the 
powers  and  jurisdictions  conferred  upon  them  by  law,  are  of  bind- 
ing effect  upon  the  county.^     They  must  follow  the  requircraentsf 


county-seat,  the  receiving  of  liids  for  the 
work  cotidttioncd  upon  tbe  dissolution  of 
the  Injuuction^  .and  llie  a.wardii>g  of  the  con- 
tract to  build  the  same  to  take  effect  only 
ypon  the  dissolution  of  the  iniunction,  is 
not  such  diiiobedience  of  the  injunction  95 
Id  place  the  board  in  contempt,  In  the 
absence  of  fraud,  etc>,  irt  the  exercise  of 
discretion,  as  to  prrividing  a.  jatl,  a  cotirt 
has  no  right  to  issue  an  ht junction  to  pre- 
vcnt  their  action,  and^  therefore,  it  will  be 
no  cuntempt  to  disobey  such  injunction! 
Andrews  *'.  Knox  Ct>.>  70  IIU  65. 

1.  An  organization  of  a  board  of  county 
freeholders,  effected  by  the  ekction  of  a 
director  or  clerk  by  a  suflBcient  number  of 
members  duly  elected,  will  aathorize  the 
clerk  so  elected  to  take  possession  of  the 
books  and  seal  of  the  corporation,  and 
will  be  a  good  defence  for  him  to  an  appli- 
cation for  a  mandamus  to  compel  him  to 
deliver  them  to  another  party  claiming  also 
10  be  clerk.     State  v.  Roe^    35   K  J.  L- 

S.  The  commissioners  of  a  county  may 
sue  for  and  recover  money  due  the  county, 
—  State  ?'.  Pratt,  15  Ohio, '15,  — but  county 
commi!«.5ioners  are  not  bound  10  sue  a 
debtor  of  the  county  from  whom  the;^'  can 
recover  nothing.  Com*  i\  Sheriff,  t  Grant 
(Pa.),  1S7, 

They  cannot  maintain  an  action  against 
individual*  who  injure  or  destroy  pubfic 
ronds  or  bridges.  Comrs*  ;%  Hofcomb,  7 
Ohio,  ^3^. 

The  l>oard  of  commissioners  may  be  the 
relator  in  a  suit  on  a  surplus  revenue  bond. 
.Sate  r'»  Clark,  4  Ind.  315, 

A  board  of  county  commlsaloners  can 
sue  on  notes  made  payable  to  the  board 
which  were  given  by  the  sureties  of  the 
county  treasufer  for  the  balance  found  due 
the  county  upon  his  defalcation,  Caldwell 
z'.  Fayette  Co.  Comrs.,  So  Ind,  99. 

Under  the  laws  of  A'amtts^  county  com- 
mbMonera  tnay  maintain  an  action  against 
rhe  county  treasurer  and  his  sureties  on  the 
treasurers  of  fiscal  bond.  Jackson  Co.  - . 
Craft,  6  Kan.  145. 

A  county  cotnmissioner  being  under  no 
obligation  lo  sell  the  articles  made  by  the 
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prUoner»  in  the  house  ol  corTeceioii.  thr 
master  of  the  house  may  em-'  ''^  t-j 
make  such  talcs,  and  money  or 

his  expenses  cannot  be  rect* 
by  the  coun^,  Bri*toi  Co. 
Mass.  59* 

Z,  In  the  absence  of  b  .^ 
board  of  supervisors  in  1 
upoti  the  report  of  the  ci..>iht  -ui^^-vf.  " 
not  reviewable.    Noyes  v.   Harrison  l 
57  Iowa,  31a, 

The  adoption  by  the  board  ai  surjervt>- 
ors  of  the  report  of  a  committee  aavisinf 
the  rejection  of  an  account  agam%t  the 
count>^  presented  to  the  board,  \&  a  disal- 
lowance of  the  account  withm  the  meaning 
of  the  revised  starirtes-  Warnet  rv  Oma^ 
gamie  Co.,  19  Wis.  611. 

A  Judgment  b^  default  against  A«.  6., 
and  C.,  commissioners  of  M.  County,  foe 
work  done  for  the  county,  w^as  errofieoua 
for  not  showing  that  the  amount  was  to  be 
collected  only  from  the  property  of  the 
county.     Sybert  t^.  Ellis,  5  Black/,  |Iiid.| 

The  power  of  commissioners  to  charge 
the  county  with  the  payment  of  bonds  lor 
county  liahjlities  and  expense,  in  Nonti 
Carolina,  is  determined  in  Scdbeny  «v 
Chatham  Co.,  66  N*  C.  4S6. 

The  CaUfornia  Political  Code*  5  4070^ 
which  declares  in  effect  that  the  ^at^cr- 
visors  must  not  contract  ■  u- 

ties,  which,  added  to  the  -  s- 

ett..,  will  exceed  ihc  tevenutii  ut  irir;  *  -mnty 
for  the  year,  docs  not  m^an  bjr  revenue  the 
actual  amount  of  money  received  mio  the 
treasum  but  the  estimate  of  the  boarci  oC 
what  the  revenue  will  be*  Babcock  r. 
Goodrich,  47  Cai.  48a. 

It  is  the  duty  of  county  com naissi oners  to 
take  aH  necessary  precautions  against  sick- 
ness and  infection  in  the  common  jail^i  of 
the  county ;  and  that  implies  that  the 
neceSv^ry  expense  of  such  precautions  sball 
be  paid,  in  the  lirst  instance  at  Least,  by  the 
countv.  Slotts  7'.  Rockingham  Co.,  5J 
N.  H:  S9S. 

If  county  commissioners  lease  a  hmise 
for  the  sheriff  whilst  the  jaII  i*  lebuMngj 
though  they  are  not  bound  b)  l4w  to  prw- 
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u-  AfU       C0UN7T  COAfAflSSrONERS.        apom  the  County. 


s,  and  audit  claims  only  at  regular  meetings,  otherwise 
arc  a  nullity.'  Their  contracts  should  be  made  at  rcg- 
ngs,*  though  they  need  not  always  be  entered  on  their 
In  some  States  it  has  been  held  that  their  judgments 
elusive  as  those  of  a  court  of  record,  and  only  review- 
^pea3  or  some  other  direct  proceeding;^,  an  allowance  for 
\  admits  that  it  was  done  according  to  contract ;  ^  an  action 
stipulated  to  be  done  to  acceptance  of  the  commissioners 
e  against  the  county  without  proof  of  their  acceptance  of 


i&idenci-f  ihe  lessor^  \i  he  has 
=  of  tht  character  of  the  act, 
rent  from  the  coytity*  County 
t,  16  P4.  Sl  45S. 
>n  of  county  commisa loners  of 
\X  «i  claini  against  a  county  is 
iclusive  against  the  cotmty. 
.6  AU*  2€iZ,  And  tmdcr 
n  cannot  be  maintained 
.....  Lij  recover  a  daim  whitb 
3 wed  by  ihe  court  ol  county 
s,     ^fcirshali  Co.  V,    Jackson 

ation^  of  county  eommmlon' 
evidence  against  the  county 
while  officially  representing 
id  engaged  in  transa€tion$  con- 
h  the  aeclaraiions  are  made* 
^   Salle  i\  SimnionSi    10   III. 

^a^ed  on  the  road  fiup«rviaor 
effect  all  orders  of  the  town^ 
does  not  relieve  the  county 
^  frorn  their  liability  for  fai I'- 
ll e  bridges  in  repair.  Gibson 
ii oners  ?'.  Emnaerson,  95  Ind* 

aimlstsioners  were  authorized 
lin  improvement.^  in  a  bridge^ 
he  matmer  of  so  doing  to  be  left 
ir  judgment  and  discretion,  a 
ierclac  the  dkcretioo  cannot 
cau9e  of  action  for  damages 
>unty.     Lehigh  Co*  v.  Hofi&rt 

:$  of  stipervtsors  n\  andUmg 
;ept  at  ihe  regular  meetings 
law*  or  at  a  speciil  meeting 
cordancc  with  the  statute,  are 
Dorado  r'.  Reed,  u  Cal  tjor 
Brackenridge,  S  Blackt  find) 


made  by  county  commt?- 
ng  upon  the  county  must 

M  lard  at  sl  regular  session 
Potts  t\  Hendersion,  2  Itid. 
V.  Bracken  ridge,  S  BlackL 


sU 


tale    law    in   N^fl^raska^    con- 
by  the  commissioners  at  any 
ban  the  county-seat  are  void* 
Comrs*   V,   Batty,    10    Xeb. 
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8.  A  contract  with  county  superviaori' 
need  not  be  entered  on  their  record^;,  but 
may  be  proved  by  purol,  Jordan  t\  f  *sceo1a 
Co>,  59  lowai  3S8.  Sec,  however,  Bridges 
?'.  Clay  Co,,  58  Miss.  817. 

A  county  can  be  bound  by  its  board  of 
supervisors  upon  a  srontratl  only  by  an 
affirmative  act  within  the  scope  of  its  an 
thoi  ity  evidenced  by  an  entry  on  its  min- 
utes. 

The  sup&rvlsoi's  can  only  contract  on 
behalf  of  ihe  county  by  an  official  act  of 
the  boardt  as  such,  entered  on  its  minute^* 
and  not  by  oral  order* ;  though  the  county 
may  be  liable,  npon  a  use  of  property  pur- 
suant to  oral  orders,  for  the  value*  Criunp 
i\  Supervisors  of  Colfax»  52  Miss.  107. 

Where  an  ordinance  b:i3  been  properly 
passed  by  the  county  board  of  supervisor;*, 
the  omission  of  ihe  clerk  to  adcl  the  seal 
of  the  iKjard  to  the  record  of  rt  in  the  ordi- 
nance book,  does  not  render  it  invalid. 
Santa  Clara  County  v.  Southern  Pad  tit 
R.  H,  Co,,  66  Cal.  642. 

It  is  not  necessary  to  the  validity  of  the 
proceedings  of  a  board  of  supervisors,  that 
the  minutes  be  signed  before  adjourn  me  nt ; 
an  approval  and  signing  at  the  next  meet- 
ing IS  sufficient.  Beck  t\  Allcn^  5S  Mis^. 
I4J. 

4.  When  the  board  of  comnaissionerij 
has  jurisdiction,  the  f^Ct  that  \\^  decision 
was  erroneous  does  not  render  it  void,  but 
it  is  binding  unless  appealed  from  01 
avoided  in  some  legitiniate  mode.  Snel?on 
tK  State,  16  Ind.  29;  Waugh  r.  Chauneey, 
13  Cal.  II. 

After  a  claim  against  a  county  has  been 
presented  to  die  board  of  supervisor's  for 
allowance,  and  has  lie  en  passed  upon  by 
that  body,  the  amount  determined  to  be 
due  declared,  and  ita  payment  provided  far 
in  the  mode  prescrioed  by  law,  no  action 
will  lie  against  the  county  upon  the  ground 
that  the  decision  was  erioneuus  in  respect 
to  the  amount  due  to  the  plaintiff.  Martin 
t\  Green»  29  N.  Y,  645. 

ft.  An  allowance  made  by  the  board  for 
work  done,  admits  that  it  was  done  accord- 
ing to  contract,  and  cannot  be  rescinded  bv 
the  board,  and  the  auditor  will  be  compelled 
to  issue  the  warrant*  Lyons  z\  MtUef,  17 
Ind.  250W 


Ef feel  ftf  tbftif  Mu      i  *OUAry    COAfJf/SS/OA'£/eS\ 


ttpaa  tilt  Couaty, 


the  work  i  but  for  work  done  in  conipliancc  with  the  contract,  the 
plaintiff  may  recover  on  a  qumitum  nuf^it}  The  power  of  county 
commissioners  to  allow  claims  against  a  county  is  confined  to 
those  legally  chargeable,  and  a  writ  of  cerihmri  will  issue  to  review 
their  action,®  They  cannot  altow^  claims  nor  impose  obligations 
upon  the  county  except  in  the  manner  prescribed  by  law/"*  They 
cannot  delegate  to  others  the  powers  and  duties  mtrustcd  !u  Ihcm^ 
so  as  to  bind  the  county,'*  The  acts  of  one  *»f  the  commrssioners 
cannot  bind  the  county  unless  he  act  by  authority  of  the  board,^ 
the  board  cannot  make  a  contract  with  one  of  their  number,* 

ib)  Appml  ami  Mmtdamus.  —  i.  Appeal. — The  fact  that  an 
appctil  from  the  decision  of  a  board  of  commissioners  to  a  superior 
court  is  gi%^en»  does  not  affect  a  law*  providing  for  \v  ncrof 

suits  against  the  county,7     And  ordinarily  it  may  bt-  jat  an 

appeal  lies  from  the  decision  o(  a  board  of  commissiouers:*  tbiV 


I.  An  action    for  work  stipulated  to  be  authority    of     the    Iward,       FreichJer 

done  to  the  acceptance  c»f  the  county  com-  Berks  Co,,  2  Grant  (Pa.)^  445. 

rnlisionerSt  wiH  not  lie  against  the  county  Ail  contract^  for  sale  of  gOotU»  or  em* 

without  proof  of    iheir  acceptance  of  the  plovinent   in   public    workfc*  made  l^  ihc 

work  i  but   for  work  done  in  compliance  comm»5»iotiern  with  one  of  their  otm  boant, 

viiih  the  contract,  the  plaintiff  may  recover  arc  void*  under    statute    of   Martk   tl^ofit 

on  the  pmntum  mrntil  count  a  sum  not  Com.  :*Cotn>,  2  S*  &  K.  -"       " 

exceeding  the  coiiiract  piicc»     Atkina  iv  A   w,irrant    drawn    ji                    by  the 

nstrnsUblc  Co.,  97  Maas.  42S*  pfc^ideot  and  clerk  of  l..    ,            auv  h 

2i  State  t>,  Washoe  Co,  Comrs*,  14  Nev*  not  binding  on  the  parish  ttnlt                  .e 

66.  jury^  have   authorised  them   i                 ^h 

S*  Couiilv  comenissio tiers,  by  a  stibmis*  warrant*     Capmartin  r. Police  Jury,  t^  lA. 

3Ujn  to  arbfirarion,  cannot  impose  an  obli-  Ann.  44*^* 

gation  on  the  coimty  to  disburse  a  p^irta'cu-  Ari  agreement  by  oue  r '    V        -  --       ni). 

tar   fund   \n  a   rtunner  or  for  a    purpose  crs,  vvfthoLii  the  authorit ,                            ^es 

prohibited  bv  statute;  nu  person  or  corpo-  not  bind  the  iounty»    Mil                .    _jic* 

intion  may  ffo  i  redirect  I  y  wnat  is-  piahibi:ed  1 1  Pick.  (Masi>  J  269* 

to  be  done  directly.    Jenifer  t ,  Hamilton  The  chairman  isf  a  board  of  »iipen?i«ew 

Co.,  2  Disney  (Ohio)*  1S9,  cannot   bind  the  county  hj  hi*  acta.    T 

A   county  board   of  saperYtsors  ts  not  that  end^  the  board  must  be  convened  7 

bounds  nor  has  it   the   right,   to  allow  a  uct  together,     Uouton  r.  Sti|»erfiwrns  <y\ 

claim    against    the   count v»  iniless    all    the  111^  3S4 

ttetns  of  the  claim  arc  given,     Christie  7 .  As  the  powers  of  county  tonimjs-iiijfrers 

Sotioma  Co.  Supervisors^  60  Cal.  164.  nre  vcstetl  in  them  as  %  board,  and  iiot  js 

Thotjgh    county  commiissioncrs  in    Ne-  individuab,  the  a^tjnty  i»  not  rharRcahle 

braska  may  purchase  a  poor-farm  for  the  wtth    knowledge    of    that    proved    to   he 

county t  they  cannot  bind  the  county  by  a  known   tn   fhe   chairman   and   the   tountjf 

note  or  a  mortgage  for  the  purchiise-mmi'ey.  clerk.     County  Comr^-  -.  Harnlin,  3I   Svan. 

They  arc  limited  to  the  mode  preskfribcd  %  105. 

statute  for  raising  means  to  make  paymcni*  S»  County  comntiasioners  itannot  make  i 

Stewart  r\  Otoe  County,  2  N^b.  177.  contract  with  irne  of  their  number  which 

4.  In    an  action   by  a  county  against  a  will  bind  the  tounty*     Wzyimtt  z\  Powell, 

contractor  upon  a  contract  to  build  a  court-  to<j  Ind.  j^S. 

house*  which  recites  that  the  county  com*  T,  The  Nstfada  Uw,  providing  (»ir  main- 

misisionens   would  ^uperincend   the   work,  tenance  of  a  suit  :v/ii*.wf  ^  -  -*i'*tt  un-i.,  u, 

such  superintendence  is  not  a  matter  prcce-  account*  t%  not  affc.                                     iff 

dent  to  the  progress  of  the  work*  nor  are  an  appeal  to  the  di>^                                  ilt' 

the  acts  of    a  auperintending    agent    ap-  cision  of  the  boafd    of    county    c^iiimi*- 

pointed  by  the  coram TssionerBDtnding  upon  sioncrs.     Wait/  r,    Ormsby  Co,,   i   Nvt» 

the  county*  they  not  havitrg  aufhority  to  370. 

delegate  their  powers.    Greene  t^Statt.  8  8*  The  board  of  couniy    commissi £«ief» 

Ohio,  jta  ha*  exclusive  original  jurisdiction  m  lU 

^*  One  county  coinmissiotier  cannot  bind  examination     and     allowance     of    cUim* 

the  county  bj-  contract*  unless  he  act  by  against  the  county/  and  the  only  motic  <ai 
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tirActi      COUNTY  COMMISSIONERS. 


upon  Ihe  Crusty, 


ever,  only  applies  when  the  board  acts  judicially:*  but 
£  board  does  not  so  act,  there  is  no  appeal,  and  the 
f  any,  is  by  a  civil  action.*     The  county  cannot  be  made 


Mv  action  ow  siicit  datm«  is  by 
I  ITS  decisionp  Diss  on  Ca  :; 
feb,  2a|. 

lies  Iram  the  decision  of  the 
TS.  Corns.  T'.  WbeeldoHt  15 
DIMS,  -'.  State  J  15  I  lid.  250;  In- 
Windfiam,  32  Me*  452 ;  Graham 

*"'^-  ^^yr  Connover  J',  Supt-r- 

lie  \x\  *IA»«f(i^Ki  to  district 

.mon  of  the  county  com* 

e    aiccounts    against    the 

>wcd»    The  discretion  of 

um  in  silkjwing  claims  against 

10 1  Arbitrary,  bat  is  controlled 

'     itions,  li  subject  to  review, 

'  if  Lewis  and  Clarke  Co. 

^^ep.  750. 

nm  act  of  1S79  providing  that 

1,  etc,  leeliiig  aggTievcd  by  any 

the    board  of  comraissioneins, 

10  Ihe  circuit  court  of  such 

that  no  court  shat)  h^ve  ori- 

:4Lion  of  any  flaiiTi  agjiust  ^ny 

[>t  as  m  this  att/'  held  to  re- 

t  of  1^5*  providing  tbat,  if  a 

diaallowcd  by  the  baiirdt  the 

ght,  at  his  option »  append  or 

my.    FuUon  Co.  t\  Maiwell* 

I  from  the  order  of  a  county 
g  a  tax  m  md  of  a  railroad  goes 
\  court,  not  for  correction  of 
or  a  trial  as  an  original  cause, 
iccatnr    Co.    Comrs.,  8t    Ind. 

cotiri  of  county  commissioners 
change  of  ;x  road,  appoints 
,  ;M;ccpts  their  report,  the  right 
iggrieved  to  a  ctrtii^riMri  is  coin* 
tlie  court  in  its  return  should 
cmdh  as  they  existed  when  the 
»tied,  and  not  a.  record  &ubse* 
e,  whose  %'alidity  has  not  been 
County   Comrs.   v.  Hearne, 

>peal  from  the  decision  of  a 

intv  commbsioners  refusing  to 

iiL-^  decision  was  reversed, 

liat  the  provision  of  the 

■l  the  method  of  allowing 

comTiiissioners,  is  only 

tiot  mandatory,  as  lo  re- 

hfs  €videtice,  and  an  omission 

Is  not  error  at  law.    Gieen  v. 

■  .S.C),  3S>  E.  Rep.  61a 

^-^Wsors  being  no  longer  in 

...  x%  courts  or  corporations, 

I  extinguished  by  the  constttu- 

^tatc,  and  this  fact  havin^^  been 

LOwii|  the  4pt>cals  were  directed 


to  abate.  Board  of  Supervisors  t\  Livesayi 
6  W,  Va.  44^ 

The  decision  of  the  circuit  court  or  coro- 
mon  pleas  in  Indiana  upon  an  appeal  from 
the  action  of  a  board  of  county  commis- 
sioners in  granting  or  refusing  license  10 
sell  intoxicating  liquors,  is  finaL  Brown  r*. 
Porter,  3^  Ind*  206. 

When  the  records  of  the  county'  bi>ardt 
kept  by  the  clerks  show  the  proper  presen- 
tation of  the  claim,  and  that  ihcy  icfii*e  to 
grant  it,  this  is  enough  to  authorise  an  ap- 
peal by  the  claimant  to  the  district  court* 
kack  rv  Saunders   Co.    Comrs.,  S   Neb. 

I  When  a  board  of  cotinty  commissiotv* 
er$  iict^  judicially,  nn  appeal  Vms  from  \l% 
decision.  White  Co,  Comr^j-  i\  Karp»  9a 
Ind,  336. 

A  right  of  appeal  lies  from  the  decision 
of  county  commifis toners  under  iHiititHa 
act  of  jS79p  concernmg  the  dralniog  and 
rectal tning  of  wet  land's,  the  duties  of  the 
commissioners  being  judidal,  and  not  dis- 
cretionary*    liryan  z\  Moore,  St  Ind,  4S0, 

a.  There  is  110  statute  in  /tidiatiif  whkh 
authorises  an  appeal  from  the  action  of  a 
board  of  commissioners  upon  a  matter 
involving  no  question  of  Ic^al  right,  but 
simply  a  matter  for  the  exercise  of  the  dis- 
cretion of  the  board-  Sims  ik  Comrs.,  39 
Ind.  40;  Board  of  Comrs,  r.  EJIiottt  J9  Ind, 
191. 

The  board  of  county  commiMaoners  \h 
not  such  a  judicial  body  tliat  its  decisions 
in  passing  upon  claims  aga.inst  the  euunty 
can  be  reviewed  on  appeal.  The  proper 
remedy  to  tc5t  the  validity  of  a  rejected 
claim  1$  bv  civil  .action,  Jones  v.  Franklin 
Co.  Comr^,,  SS  N.  C.  56. 

Where  a  board  of  county  commissioners 
refuses  to  grant  a  petition  to  set  oil  and 
organize  a  new  township,  one  of  the  peti- 
tioners has  no  right  to  appeal  from  sucii 
refusal  to  the  district  court.  Fulketson  i% 
Harper  Co.  Comrs,,  31  Kan.  125- 

In  North  Carolina  there  can  be  no  appeal 
from  the  refusal  ot  the  comity  commission- 
ers to  Allow  credits^  claimed  by  a  sheriff  In 
his  settlement  with  the  county  t  his  remedy 
k  by  action.  McMillan  v.  Robeson  Co* 
Comrs,,  90  N,  C,  38. 

There  is  no  right  of  appeal  from  the 
joint  decision  of  the  county  commissioners 
of  two  0?  more  counties  to  locate  an  inicr- 
county  foad.  Freeman  1%  FrankliJi  Co. 
Comrk,  74  Me.  326. 

An  order  of  the  county  commissioners 
for  the  sale  of  r.tilroad  stock  owned  by  the 
county,  is  not  such  a  decision  ivithin  the 
meaning  of  the  act  which  authomes  appeals 
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a  p;irty  lo  an  appeal.^     An  appeal  to  the  superior  coan  In 
cause  before  such  court  for  trial  Jf  nmrn;^  but  aii  appeal 
dismissed  where  it  appears  no  bail,  bond,  and  transcript  have  becii 
filed.^     Where  an  account  has  been  allowed,  the  acceptance  of  a 
vvaiTant  waives  the  right  of  appeal*     A  board  is  bound  to  take 
notice  of  an  appeal*^ 

2,  Mmtdamus^  — The  usual  way  to  obtain  money  from  a  county 
is  by  mandamus  to  the  commissioners.^     Inasmuch  as  a 
county  commissioners  has  perpetual  existence,  when  a  na^ 
is  obtained  against  such  board,  the  writ  must  be  obeyed  by  liin  . . 
who  compose  the  board  at  the  time  of  service,  notwithstaniimi, 
any  change  in  the  individuals  who  compose  it."^     Inferior  publ 
bodies,  like  a  board  of  supervisors,  exercising  powers  for  pn^    ■ 
purposes,  are  subject,  independent  of  statute,  to  process  of  .•,.. 
ditmus  and  to  ctriwra^-i ;    although  their  liability  to  be  sued  in 
their  official  capacity  for  claims  against  the  pubHc  representeil  b} 
them  can  only  arise  from  statutory  provision,*    Where  it  is  \h 
duty  of  the  commissioners  to  levy  a  tax,  and  they  neglect  € 
refuse  to  perform  this  duty,  mandamus  will  He,®  and  so  as  to  any 


frum  the  tlecisions  of  eouniy  tommisstonera^ 
O'Bojle  IT'.  Shan  nan,  So  Intl.  159. 

An  allowance  made  hy  the  commistion' 
crs,  pursuant  lo  authority  conferred  by  law, 
wbicli  doc*  not  rest  upon  legal  obligation » 
but  upan  natural  equity,  is  discretionary, 
and  not  revi$tabk  on  appeal.  Commission- 
ers of  CarroLl  lu  Richardson,  54  Ind.  1 53* 

An  appeal  will  not  He  where  the  county 
commissioner*  refuse  to  grant  a  petition 
to  set  off  and  organize  a  new  township. 
Fttlkerson  tf.  Stevens  (Kin.  tSSa),  1  Pacific 
Rep.  261* 

There  is  no  statute  in  Indiana  which  ati- 
IhoriJecs  an  appeal  frum  the  action  oC  the 
boifd  of  commissioners,  upon  a  matter 
involving  no  question  of  legal  right,  but 
•dimply  a  matter  for  the  eitc retire  o{  the 
discretion  of  the  board.  Sims  i'.  Com* 
missioners^  39  Ind,  40  j  Comniisaioners  r. 
ElHott,  39  lud.  igt. 

No  appeal  lies  from  the  decision  of  a 
board  of  county  commissioners  upon  an 
appUcation  of  a  turnpike  company  for  leave 
to  construct  its  road  along  a  public  High» 
w.-t\%     Dudley  ta  Turnpike  Co.,  39  l^d.  2aS. 

1.  Upon  an  appeal  from  the  dcdsion  of 
the  board  of  connty  commissioners,  the 
county  cannot  be  made  a  parly  to  the  pro- 
ceed ings.  It  can  be  proceeded  against  only 
in  the  manner  authodxed  by  law.  Gorman 
'\  Boke  Co.  Comra.i  i  Idaho^  637. 

2.  An  appeal  to  the  circuit  court  from  an 
tirdcr  of  the  board  of  county  commissioners, 
brings  the  cause  lieforc  such  court  for  trial 
J^  urnHft  hQ  that  the  supreme  court*  on  ap- 
pcaJt  will  review  orJy  what  occurred  in  the 
cifcuil  court*    Cox  v*  Lindsay,  So  Ind*  327. 

3.  An  appeal  from  the  county  coramis- 


sjoncrsshould  be  dismissed  when  it  appcHAt^; 
thai  no  appeal  bmd,  and  no  iranjst  rt;"  .-^^ 
the  proceedings  of  the  commissioner-. 
filed  in*  the  circnii  tonrt.     Shirk  r .  M 
0  Tnd.  199. 

4*  Where  an  account  is  allowed  bv  com 
ly  commissi  oners,  and  the  account^; 
cepts  a  war  ran  I  for  the  smn,  he  wai^ 
right  of  appeal.     H ami  1  tun  Co.  i-.  i;„;,. 
12  Nek  50. 

5*  The  members  of  a  board  of  count 
commissioners  are  bound  to  take  ntitlce  ol 
an  appeal  from  the  commissioners*  coort, 
and  summons  need  not  be  served  «pon 
rhem.  «  ass  Cottnty  Comrs*  v.  A  dims.  76 
ind.  504. 

0*  The  usual*  ^nd  probably  the  aiily  wm^i 
to  obtain  payment  of  a  debt  <lne  rr^m  a 
county,  in  FeHHsyivanmt  is  h\  mi 

to  the  commissioners  to  draw  n 

the  conn IV  treasurer.     Lyon  r ,   jVM.m.,  ^  - 

7.  Pegram    :'.  Cleveland    Co*,  ^5  X*  ' 
114 

8*  Hastings  T'.  San  Frandsco,  t%  ''aT,  49. 
In  Alitfjirj*  if  there   is   n  p 

trusteci  it  is  the  duty  of  the  tv 

missioners  to  levy  a  lax  sufiScIt 
judgment  duly  recovered  agja*: 
arhip,  upon  bonds  issued  in  pa; 
railroad  subscription ;  and  the  couitti 
crs  may  be  compelled,  |jy  m^ndar< 
perform  this  duty.    Cherokee  Co,  Comtusj 
sioners  v..  Wilson.  109  U.  S.  611.    Sec  also 
Norton  r.  Miller,  S^  Ind.  1 97. 

Counlv  commissioners    .1  ulhoriiCfl    *' 
levy  and  assess''  a  special   tax    have    d 
charged  their  duty  whrn  thev  have  made 
liuch  levy  and  assessment »  an  J  ;ire  not  &ttb- 
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\y  enjomcci  duly/  But  the  courts  will  not  assume  to 
exercise  of  discretion  of  county  commisBioners  so  Iohjl; 
:  within  their  powers;*  nor  will  they  be  compelled  tu 
:laims  where  there  are  no  funds  in  the  countv  treasury 
tyment,^  nor  to  pay  an  unliquidated  demand.*  Mamia- 
ot  lie  to  compel  the  county  clerk  to  issue  a  warrant  on 
1  order,*  nor  to  correct  the  record  which  is  under  hist 
and  nmfidamus  will  not  He  to  compel  an  appropriation 
before  they  have  been  audited  and  allowed^  or  to  com- 
It  of  mterest  on  their  orden* 

lation  and  BemovaL — As  a  county  officer,  a  commis- 
narily  would,  in  the  absence  of  other  statutory  regula- 
;n  to  the  governor,  who  would  have  the  power  to  fill  any 
I   the   board,*      In   Nebraska  a  county  commissioner 

counties,  the  supreme  court  Cannot  by  m^iH- 
damus  compel  the  allowance  by  Ibc  boaitl 
of  a  cl^iit)  by  a  ihertff  for  hire  of  a  watdi^ 
mart  for  Ihe  \3x\  or  for  rent  of  an  office 
hired  for  himself.  Peck  t\  Kent  Co*  t  ouir^^, 
47  Mich,  477, 

3.  Countv  commissioners  will  not  be 
compelled  by  rnamiamus  lu  act  upon  cUiitiiJi 
against  the  county »  where  no  estimates  havt^ 
been  made  for  taxes  to  be  levied  to  pay  the 
same,  unless  there  are  funds  in  the  trea^inry 
for  the  payment  of  such  claims.  Ldn4j.4a4er 
Co.  Comrs.  f.  State,  t j  Neb.  523* 

4.  Mandamm  is  not  the  proper  remedy 
to  CQinpet  a  county  board  to  pay  an  uii- 
liquidated  demand.    Cox  v.  Comrs.,  65  Ga. 

6.  Mandamus  does  not  He  to  compel  the 

county  dcrk  to  issue  a  warrant  upon  the 
treasurer  un^er  a  TCscinded  order  of 
the  county  board,  whether  rightfully  ar 
wrongful ty  rcsdnded*  People  c^.  Klokke, 
92  ni.  r34* 

6*  Mandamus  will  not  tie  to  compel  the 
clerk  of  the  board  of  supervisors  to  correct 
the  record ;  it  is  under  his  cuotroL  VViggin- 
ton  V.  Markley,  52  CaL  411. 

7.  InAidifiima  the  commissioners'  court 
cannot  be  compelled,  hy  mandamut  from 
the  circuit  courts  to  make  an  approp; iation 
for  the  payment  of  claims  against  the  coun- 
ty before^  thtfy  have  been  audited  and 
allowed.  Falkner  v.  Comrs*  of  Randotph 
Co.,  i9Afa»  r77;  Commonwealth  -'*  Corns, 
of  AUeyhcn^,  16  S.  &  R.  (Pa.)  317. 

8.  N^or  will  mandamus  be  granted  li> 
commissioners  to  compel  payment  of  Inter* 
est  on  their  order.  Commonwealth  r. 
Comrs*  of  Lancaster,  6  Bin.  (Pa*)  5. 

ft,  When  one  who  has  been  elccteJ  com- 
missioner for  three  years,  and  resigns  durin^j 
the  first  year,  it  is  provided  by  law  that  the 
governor,  with  the  idvice  of  the  council* 
shall  appoint  a  person  who  shall  hold  the 
ofhcc  until  the  i&t  of  January  after  aiiotber 
election  has  been  held  to  fill  the  v;iwancy* 


tmtis  to  compel  collectioo. 
land,  104  U.  S.  604. 
jtatutc  absolutely  requires 
ssionerB  to  set  apart  certain 
ireasury  for  a  particular  pur^ 
refuse  to  do  so,  mandamt^ 
emedy  to  compel  them  to  do 
.t    Co.  tK  Churchill    Co.,  6 

fund  raised  by  taxation  is 

«t  the  necessary  expenses  of 

rnment,  and  no  part  thereof 

'  applied  to  the  satisfaction 

commissioners  acting  in  good 

execution  of    their  powers, 

\  in  contempt  for  fad u re  to 

But  in  such  case;,  an  aJiai 

tmuM  should  be  awarded,  to 

of  revenue  raised 

;.licd  to  the  d^bt. 

.— ,    '^junty  Comrs^  S7 

county    comtTiissioners    are 

build  a  new  county  bridge^ 

lo  »o  may  be  enforced  Tjy 

lowe  V.   Crawford   Co.,  47 

ty  commissioners  refuse  to 
/when  there  are  county  funds 
rea^ury  liable  to  his  cJalras, 
-Hdiimui^  and  not  by  an 
gainst  them  personally. 
-u,..y    (S.  C),   1  S.  E.  Rep* 

!!ommissioners,  76  N.  C*  273. 
imjssioners  refused  to  order 
determine  whether  the  town- 
ribe  to  railroad  Stock, 
'^stion  of  a  division  of 
,.  .^,a  be  first  scnkd.  Held, 
!ri*/  would  not  issue  to  com- 
jiu     State  V,  Anderson  t-o* 

:fi  conftititlon  conXers 
t  ;^  u  \  je r visors  cxd  iisi  ve  power 
aiu^  aguinst  their  respective 
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vacates   his  office  by  removing  fmni    the   district   in  whicb  \ 
rcsidL*d ;  *  but  the  contrar)^  rule  seems  to  hold  in  fmiiana*^ 

C0OTTY-8EAT,  ^^  See    also    Constitutional    Law,    Coum 
Election i^,  Oi'i  ickrs  of  Mukicipalities, 


I.  Definition t  4^' 
%.  Locaeion,  403. 
3.  RcBQoval,  403. 

U)  Cfnrntih\  403. 

icy  Impt^^finm  f>/  ComMfwHS^  405. 

Cfmttty,  406. 
H  ^Pff   ft^  ^'*  AVx«*   (it  an  A*timi 


(/)  PmitfTs  and  Dniifj  */  CHtmij  ih 
rfTM  and  SptiiiU  C&mmuttant^ 
4«L 

hf  tltitifHUit^  413* 
\  k)  Pariuuiar  StatHiJ^i  ^ttJ  Lm^  /M 
tenSf  4 1  J, 


L  Definitioii.  —  A  county-seat  or  county-tomi  is  ibc  chief  lovi 
I  if  a  county,  where  the  county  business  is  transacted ;  a  !ihirc4owti 

2.  location.  —  The  selection  of  a  county-seat  belongs  to  the  kg\ 
lative  department ;  *  and  an  act  of  the  legislature,  fixing  a  count 
seat,  is  not  itnconstitutional  because  it  was  (mssed  without  ar 
consultation  with  the  people  of  the  county,  and  without  givir 
them  an  opportunity  to  petition  the  legislature  ,  nor  becau&e  tw 
places  were  named  in  the  act,  and  the  choice  between  them  le 
to  the  popular  vole,*  It  is  not  a  delegation  of  the  legislatii 
power  to  provide  for  the  selection  of  a  county-seat  by  vote  of  li 
l>eople  of  the  county  ;  ^  or  the  legislature  may  delegate  the  ^k 
tion  of  a  county-seat  to  certain  commissioners;'  or  by  special  a 

If  at  the  election  a  person  U  chosen,  he   lation  won'  '  '  ^nfcr.  W* 

will  be  entitled  to  hold  the  office  only  for 
ihe  qncjepircd  term  of  the  officer  who  re- 
signed, cotnmencing  on  the  lat  of  January 
next  after  his  election.  Opinion  of  Juatices, 
50  Me.  607. 

Undtrr  the  office  act  a  county  com  mis* 
siotier  my  St  re^iign,  not  to  the  governor,  but 
to  the  board,  and  the  board  may  fill  the 
vacancy*    People  v.  GiUespiCj  i  Idaho  T. 

I*  State  V.  Sklrving,  19  Neb,  497. 
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lation  won'  '  ' 
ingtun  Cp 

The   ]ti^: 
constitutional  power  to  ei 
mit  to  the  voters  of  a  cou. 
0/  a  touuty-site,     Barnes  z  riupcr  tiso:^. 
Miss.  \o$. 

AncT in  Afhtfir  "'-  '•*  -' -..  -»  ►  .  * 

Vfgi stilt urc,  in  T' 

county-scat  at  .        , 

out  submitting  the  tiwvattmi  oi  aiKi 

tion  to  the  votes  of  tlic  electors,    Jc 

Weed,  S  Miivrj,  2jz^ 

6.  Ex  fkttte  IliO,  40  Ala.  121. 
$.  Territory  7'.  Conntjf^  of  Mohave  {  *  *^' 

I  2  Piit.  Rej),  710. 

7,  Rice  r.  Shay,  43  Mkh.  \^^. 
Cotnmis^toiiera  Appoirni 

determine  a  Site  for  the  | 
justice**  in  a  county,  iu 


%.  The  removal  of  a  cotmty  commission- 
cr  out  of  the  district  for  whicH  he  has  been 
elected  into  another  district  in  the  sarne 
county,  docs  not  vacate  the  ofRcc.  Smith 
t\  State,  24  Irid,  tot. 

3,  WebiterS  Diti. 

C  Walker  f.  Tarrani,  20  Tex.  16.  And 
if  the  legistature  have  power  to  divide  a 

county,  they  have  also  the  {>owcr  to  fix  tlie  they  have  made  sych  ^t 
shire-town  of  the  new  county^  not  withstand-  other  conjmissioncrsi,  app, 
itig  a  provision  of  the  Constitution  that  no  act  to  acquire  the  title,  h.i 
county-scat  shall  be  removed  without  a  a  conditional  choic<i ;  an«^ 
f^ubmission  of  the  question  to  the  |>eople,  is  broken  by  the  owner  01 
Slate  V.  Larrabce,  i  Wis*  200-  Ihe^  may  make  a  new  st 

A  county-seat  wai^  located  at  a  particnlar  tK  Sanderson,  i  Win 
place  where  it  contiinied  for  a  time  ;  then,  Hut  where  an  act 
by  an  act  of  the  legiiilaiures  it  was  removed  and  provides  for  the 
to  another  place  for  five  years-  H^id^  that  seat  by  ballot,  and  a 
at  the  expiration  of  the  five  years,  there  are  cast  m  favor  of  ii 
would  be  no  counlV'Scai,  4nd  further  I cgis-    ii**   a  siie, — the  itiajouty  bcin^  Wj   OS. 
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ECt  a  certain  place  to  be  the  seat  of  justice,  according  to 
ncntal  law  of  the  State.' 

lestion  of  the  location  of  a  county-seat  can  only  be 
nto  in  a  direct  proceeding  for  that  purpose;  it  cannot 
incd  collaterally;  *  and  an  order  made  in  a  suit  in  equity 
the  removal  of  county  offices  and  records  to  a  place 
1  therein  as  the  county-site,  is  not  a  bar  to  a  proceeding 
mus  to  dctenninc  the  legal  location  of  such  county-site»* 
ivaL — {a)  Geueraiiy. — The  removal  of  county-seats  is 
>ver  which  the  law-making  power  has  plenary  jurisdiction 
•oL  In  the  absence  of  constitutional  restrictions,  a 
3uld  be  authorized  upon  any  vote,  great  or  small >  which 
deemed  advisable.  And  when  the  lowest  limit  only  is 
he  fundamental  law,  the  legislature  may  act  without 
n  the  ascending  scale ;  and,  having  fixed  in  the  statute 
/hich  shall  be  required,  it  becomes  the  paramount  law, 
:ig  is  left  for  implication,* 

n^r  to  remove.  —  No  one  has  a  vested  right  in  the  con- 
af  a  county-seat  at  a  particular  place,  and  in  the  absence 
utional  restrictions  the  legislature  has  the  power  of 
it,^  Nor  does  the  location  at  a  given  town,  provided  the 
ill  make  specified  donations  towards  the  expense  of  erect- 
ngSp  constitute  a  contract  between  the  State  and  the 
estricting  the  right  of  the  State  to  remove  the  county- 
either  is  it  an  objection  to  a  statute,  authorizing  the 


>miguoiis  to  each  other,  ^  the 
rs  arc  not  authorized  to  select 
iaicd  at  the  centre.  Smith  f, 
4  r.a,  163. 

odal  Statute  of  Wisconsin  of 
1  the  location  of   the  seat  of 
ou  County  to  the  people^  aocl 
return.^  of  votiri;  to  bt  made  to 
i  I.K  Countyt  "'  who,  with  the 
rK  should  examine  the  returtii!i, 
-■  \"    '      rbK  town  having 
should  be  the 
-  — .  .— -    they  were  out 
>  cx4n\inc  mio  the  legality  of 
nited  States  t>.  Commissioners 
Comity.  J  Morr,  ^lowa)  ji, 
iht  legislature  of  Nfississjppi 
ntc,  the  first  section  of  which 
,at  the  scat  of  juMice  for  Han- 
be,  and  the  same  is,  hereby 
t  town  ol  Gaineiville,"  A  sub- 
iftn  pfrtvidcs  that  the  town  of 
T.  at  their  own  ex- 
.:i  for  that  pur|:tO!«c, 
IT  s,^  repaid  by  the 
firovided  that, 
^  ifftctf  d  by  the- 
uid    remove  their  books  and 
4 lies vi lie,    litid^  that  the  svat 
[  located  absolutely  by  thcstat- 
vitk,,ind  not  wiibjcct  to  the  cou- 


dition  that  that  town  should  erect  suitable 
buildings*  Monet  th  JoncSi  j8  Miss*  237. 
2.  Robinson  7',  Moore,  35  III,  I  jj. 
Irregularities  in  an  election  §xing  a 
countyscat  will  not  be  inquired  into  col 
1  ale  rally  fourteen  years  thereafter,  and 
when  the  place  selected  has  been  in  fact 
the    county-fieat    for  nine  >i:;aris.      Slate  v. 


Piper,  17  Neb.  6r4. 


Slate  V.  Padgett,  19  Fia,  518. 

4.  Alexander  i-.  Pfopfe^  7  Coi  155* 

A  county  was  organized  by  the  Tcgisla- 
tiire,  and  a  temporary  coanty-seat  i^amcd 
until  the  neat  gcttcral  election,  when  it  prij- 
vided  for  the  selection  of  a  pernmnent  one* 
Nild,  that  such  election  of  a  |>ermanent 
count) -scat  could  not  be  regarded  a&  the 
removal  of  a  county-seat  once  established, 
and  the  law  was  not  unconstitutional  for 
not  conforming  to  the  requircmenti*  of  the 
constitution  regarding  removals.  Attorney- 
General  V*  Board  ol  Canvassers  fMich.'), 
3t  N.  W,  Rep.  53f), 

5,  Alley  r.  Densuo,  S  Tejc,  2^;  WaJker 
7^,  Tarrant.  20  Tejt*  16;  EhvcU  ^.  Tucker, 
1  Blackf,  (Ind.)  ^85;  Blood  v.  Marcelljoit, 

53  ^^-  St,  39(- 

$t  Gitmore  v,  Ha^worth,  26  Tcje.  Sg; 
Newton  tf.  Commissioners  of  Mahoning, 
30  Ohio  St,  61S. 

Tins  csvse  came  before  the  United  States 
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COUNTY-SEAT. 


Fowtr  to 


removal  of  a  seat  of  justice  o£  a  countyj  that  a  former  statute  pr 
vided  that  the  town  in  which  it  was  already  located  should  forcvi 
continue  to  be  the  permanent  seat  of  justice,' 

The  legislature  has  a  constitutional  right  to  pass  an  act  cha 
ging  the  location  of  the  seat  of  justice  of  a  county,  although 
contract  for  the  purchase  of  a  particular  site  had  already  be^ 
made  by  the  commissioners  appointed  by  law  for  thai  purpose 


Supreme  Court  in  Newton  v  Cotiimissi on- 
ers of  Mahoning,  lOo  U.  S.  54S*  The  fol- 
lowing case  was  shown ;  -^ 

In  the  year  ^846  the  legislature  of  Ohio 
pas^^ed  an  act  whereby  it  was  provided 
that  ihc  county-seat  of  Mahonipg  County 
should  be  perniaT?enlIy  established  at  Can^ 
field ,  upon  the  fulfilment  of  certatn  pre- 
scribed terms  and  conditions^  which  were 
fully  complied  with.  The  county-iiea.t  was 
eatabliiihed  accordingly^  and  remained  at 
Can^eJd  for  about  ihiriy  yt:ars.  In  1874 
the  legislature  passed  another  act^  provid- 
ing for  itfi  removal  to  V^oungstown.  A  btU 
was  filedt  setting  forth  that  the  act  of  1846, 
and  what  wa^  done  under  tt,  constituted  an 
executed  contract  within  the  meaning  and 
protection  of  the  cuntiact  clause  of  the  Cou- 
sUtutJon  of  the  Uiiitcti  States,  and  praying 
for  a  perpetual  injunction  against  the  re- 
moval con  tempi  at  cd  by  the  latter  act.  The 
court,  per  S'Wtiynt^  J.^  heid^  — 

t.  That  the  contract  clause  of  the  Con- 
stitution bad  no  application. 

2.  That  the  act  of  TS46  was  ^puMkitn^^ 
relating  to  a  f^tiMk  su^ett^  with  resj>cct  to 
which  a  prior  had  no  nght  \o  bind  a  subse- 
quent legislature. 

3,  Conceding  that  there  was  a  contract 
B&  claimed,  it  was  satisfied  on  the  part  of 
the  Sute,  by  establishing  the  count v-seat 
at  Can  field,  tt^ith  tkt  mtinf  that  it  should 
remain  there. 

4.  There  was  no  stipulation  that  the 
county^seat  should  be  kepi  or  remain  there 
in  perpetuity, 

5,  The  rule  of  interpretatton  in  cases 
like  this,  a?i  against  the  State,  is,  that  noth- 
ing is  to  Ije  taken  as  conceded  but  what  is 
given  in  e3i|?ress  and  explicit  terms,  or  by 
an  implication  equally  clear.  Silence  is 
negation,  and  doubt  rs  fatal  to  the  claim. 

After  reviewing  certain  authorities,  the 
court  say,  "In  all  these  cases,  there  can  be 
no  coniiact  and  no  InepeAlable  law,  because 
they  are  'gavemmental  subjects/  and  hence 
within  the  category  before  stsited.  They 
involve  fuMk  initrtits^  and  legislative  acts 
concenii ng  them  are  nece^jsarily  fmMklmvs. 
Every  succeeding  legislature  possesses  the 
sune  jurindtction  and  power  with  respect 
to  them  as  m  prcd^cessurfc.  The  latter 
have  Ihc  same  power  of  repeal  and  modifi- 
t^lion  which  the  former  hpid  of  enactment, 
neither  more  nor  less.    All  occupy  5n  this 


iOi 


respect  a  footing  of  perfect  equality.    T| 
mfiist  necessarily  be  so  in  tne  nature 
things.     It  is  vital  to  the  public  wtlfa 
that  each  one  should  be  able  at  all  tim 
to  do  whatever  the  varying  circumstanc 
and  present  exigencies  touching  the  subf* 
involved    may  require-      A  different   ri 
would    be  fraught   w^ith    evil.     All  tlic 
coosidetalions  apply  with  full  force  to  t 
times  and  places  of  holding  courts,    Th 
are  both  purely  public  ihmgs,  and  the  la^ 
concerning  them  must  necessarily  be  rA  i 
same  character.     If  one  may  t»e  bai. 
about,  so  may  the  other,     lo  ihEs  w 
there  is  no  difference  in  principle  beiwt 
them.    The  ^amc  reasoning,  pushed  a  st 
farther  in  the  same  direction,  w-^  '^  -■  -^ 
the  same  result  w  ith  resj^ct  tn 
government  of  a  Stale.     If  a  i?i 
were  sought  to  be  removed  under  ihc  1 
cumstaiiccs  of  this  case  with  rf-^pec!  t*> » 
county-seat,  whatever  the  ] 
or  the  fdrce  of  the  public 
demanded   it,  those  inter 
ptaifitiff.^  in  error,  n>i|»hi*  .1 
argument^  elf ectuallv  fnrbi' 
and  this  result  cowlfl  be  bruUK^ht  J^butii 
a  bill  in  equity  and  a  pcrpetnal  Injimrtinf 

The  county*seat  of  a  t*- 
ordinary  legislation,  pcrni-' 

Canfield  \  the  county  comnj.- .,-. . 

agreed  that  C  an  fie  I  o  .should  be  tht!  , 
nent  county-seat,  if   the  plaint iif*  tb 
prietof  of   the   town,  would  deed  tu  t 
county  certain  lands,  which  df^d  ihe  fib 
tjH  had  duly  execute' :       '  '  '  *     " 

that  the  plamtiff  cotil. 

right   that   the  couiUv^.,.     ..  

remain  at  Canfield,  and  that  the 
could   not   tic   deprived  of  their  n- 
change  the  location  b}-  vote.     Twiturd 
Allamakee,  4  Greene  (lowa^,  60. 

1.  Armstrong      r.     Commissioncfs, 
Blackf.  Nnd.)  ZC^. 

The  provisions  of  a  statute  iwescribi 
the  manner  in  which  the  counly-seat  of  *J 
county  may  be  re- located  by  a  vote  of  t 
people  at  a  general  election^  apply  to 
the  counties  in  the  State,  including  ibc 
whose  count>'-seats  were  '  t_  1  ,^^^^ 
nent   iii^  the  special  act    ■  -tat» 

creating  such  counties.     ^    .Qm 

Court  of  Wetiel  County  \  W.  Vjuju  1  S* 
Rep.  337. 

8,  Btatc  V.  Joiies,  1  Ircd.  {N.  Car.)  L  i 


COUNTV^SEAT. 


Impoittion  of  Goit^CioDi. 


a  constitutjon  provides  that  no  local  law  shall  be 
lere  a  general  law  can  be  made  applicable,  it  is  held 
:raova]  of  county-seats  can  be  made  the  subject  of  a 
v\  and  an  act  authoming  the  re-location  of  a  certain 
:  is  unconstitutional^  And  a  coimty  site,  though  tern- 
atedat  the  adoption  of  a  State  constitution,  is  free  from 
mcies  to  which  its  removal  might  have  been  subject  by 
rovision  before ;  and  a  different  location  cannot  be  fixed 
ban  by  resorting  to  the  mode  prescribed  by  the  const i- 

si  on  of  an  act  for  the  removal  of  county-seats,  that 
Ln  election  has  been  held  ///  pursuant'^  of  this  act,  and 
-seat  changed  in  compliance  therewith,  it  shall  not  be 
hange  the  county-seat  again  under  ten  years,  does  not 
removal  had  under  the  provisions  of  a  prior  act  ;^  and 
roviding  that  when  an  election  to  vote  on  a  change  of 
i  has  been  held,  *'  and  the  county-seat  changed  in  com- 
re  with,  it  shall  not  be  lawful  to  change  the  county*seat 
r  ten  years/'  docs  not  bar  a  petition  for  such  a  change, 
^tion  in  pursuance  thereof,  before  the  ten  years  had 
here  the  vote  at  the  former  election  was  against  any 

of  the  legislature  providing  for  the  transfer  of  certain 
id  suits  from  the  county-seat  of  one  county  to  the 
t  of  a  newly  created  county*  does  not  effect  such  a 
the  venue  in  the  cases  mentioned  in  the  act  as  to  be  in 
th  that  clause  of  a  State  constitution  which  declares 
gislature  shall  not  pass  local  or  special  laws  **  providing 
ig  the  venue  in  civil  or  criminal  cases/'** 
lie  the  constitution  of  a  State  may  forbid  a  change  of 
•seat  without  the  consent  of  a  majority  of  the  electors 
nty,  yet  there  is  no  constitutional  restriction  upon  the 
the  fegislature,  after  such  consent  has  been  given,  to 
ce  the  selection  of  a  new  county-seat  itself,  or  provide 
nner  of  its  selection  by  the  electors.^ 
ver  to  remove  or  change  a  county-seat  to  a  specified 
\t  temporarily  exhausted  or  suspended  by  the  pendency 
sal  to  remove  it  to  another  place.  "^ 

fSiiioPi  of  Cotidiiwns^^ln  addition  to  the  conditions 
to  the  removal  of  a  county-seat,  imposed  by  a  State 
»n,  the  legislature  may  impose  a  condition  :  as,  that  after 
s  taken  in  favor  of  removal  to  a  certain  city,  the  city 


if  justice  m  x  county  is  the 
Wy  selected  in  pursuance  of 
county  court  has  not,  untlL-r 
hlissouiri,  m^  authority  to  re- 
Biher  she.    State  v.  Smithy  46 


i\  Bc:ird  of  Comm'rst  5  luti.  4 


2.  MaUcr  of  La  FayeUc  Co-,  2  Chand- 
(Wis.)  312. 

3.  Varner  t^  Sinflmons,  53  Ark,  21^. 
C  Cochran  %k  Edwardst  38  Ark,  f  j6. 
6.  State  V,  Mc Kinney ,  5  Nev.  194- 

6.  (:oimt>^'*eat  of  Osage  Co.,  16  Kan.  396. 

7.  Feopk  V,  Watitb,  3j  Mich.  3S5* 
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shall  place  at  the  control  of  the  county  supervisors  a  specilietl 
sum  of  money.*  And  until  the  conditions  prescribed  in  an  act  ta 
enable  the  removal  of  a  county-scat  have  been  complied  with,  there 
exists  no  authority  to  undertake  the  removal^  No  constiuitional 
objection  to  legislation  authorizing  a  city  to  take  upon  itself  al^'^^ 
the  entire  expense  of  a  county  building,  can  be  based  on  the  pn 
btlity  that  such  action  may  affect  the  subsequent  removal  of  rnc 
county-seat,^ 

(d)  Effect  on    Praptriy  donated  ta  CoH$ity.  —  A    removal    f' 
countyseat  may  generally  be  made  without  reimbursing  pcrs 
who  have  donated  property  and  butlt  public  buildings  at  their  own 
cost  and  charges,  in  the  ex|>ectation  that  the  location  would  not 
be  altered.*     But  if  land   has  been  conveyed  to  a  county  for  a 


I.  Stalt  V.  PorUge  County^  24  Wb.  40. 

If  a  law  provides  thatt  before  a  county- 
iicat  Is  removed^  the  citizens  of  the  place 
to  which  the  removal  is  to  be  made  shajl 
raise  a  certain  sum  of  raoncyi  and  deposit 
Hilh  a  banking-ftrm,  to  be  used  in  paying 
expends  0/  removal,  and  erecting  new 
tounty  bulldinpsi,  and  the  money  \&  r^iised 
and  deposited,  the  citizens  raising  the 
money  cannot  designate  for  what  purpose 
it  shaU  be  applied,  for  the  law  has  dccUred 
the  purpose.  Calavetas  County  i^  Brock- 
way,  30  CaL  325. 

Where  I  he  board  of  ssupcrvisors  of  a 
county,  by  a  proper  vote,  resolved  that  the 
iounty  ihould  be  removed  to  another  place* 
"  provided  «iuitable  guarantees  "  should  be 
^iveri  within  ninety  days  that  the  county 
buildings  should  be  erected  free  of  cost  to 
the  coutuy,  but  submitted  the  question  of 
removal  to  the  people  without  the  proviso, 
Afid^  that  such  submission  of  part  of  the 
resotution  was  void.  People  v.  County 
OfficerJi  of  St.  Clair,  15  Mich.  Sc 

t*  Edwards  v.  Police  Jury  (La,),  1  So. 
Rep.  S04* 

t<  Caulittt  V.  Saginaw,  fo  Mich.  j.  \\\ 
this  case  ft  wiii  A^rA/,  that,  as  under  the 
constitution  of  the  State  a  Imard  of  snjier* 
visors  cannot  raise  more  than  a  thousand 
dollars  annually  for  constructing  or  repair^ 
ing  public  buildings,  an  sict  of  the  legisla- 
ture authorizing  me  city  of  Saginaw  to 
erect  a  county  building,  and  providing  thai* 
in  cajse  of  the  removal  of  ihe  county-^at, 
the  county  should  repay  the  amount  ex- 
pended, is  defective, 

4.  Arnnstrong  ^^  Cotnniisiiioners,4  Btackf. 
ifnd.)  208;  Alley  -^  Den  son »  8  Tex,  J97, 

But  where,  in  consideration  of  the  estab- 
lishment od'  the  seat  of  justiGc  on  a  place 
owned  by  plain  tiff  *  he  donates  land  and  a 
tzourt'housre,  and  another  location  i&  hnnie- 
diatdy  after  chosen,  plaintiff  niav.  |>erliaps, 
claim  back  the  property  donated.  Meg  ret 
i\  Vermillion,  10  I^  Ann.  670. 

And  in  ijuiiervisors  i\  Grand  Rapids,  27 


N,  \V,  Rep.  (Mich,)  88S,  it  wm*  4aV.  thai, 

when  iana  is  dedkatei^  *  *■  — 

the  county  becomes  n 

for   the    purposes*    de<.: 

lieneficiai  title,  except  s*o  tar  as  such  pur 

poses  are  county  ptiri;*osfs.     The  ft^  ♦*■ 

merely  ancillary  r- 

county'Seai  is  ki 

tu  have  any  prc^^i.,*,!.  >   .-^^i^  u,.i,..,  -, 

dedication. 

In   County   Commissioners  r.    Htini.    ; 
Ohio  Si.  4^%  the  seyit  of  justice  of  a  cm 
was  located  ai  a  particular  plaie  Wauth 
of  lawt   npr*n   condition   tft. 
tcre^tcd  in  iht  location  vvoi 
and  donate  to  the  cnunty  a  . 
public    officers..      Such    tiii 
with  such  conditiont  and  th^ 
was  afterwards  removed  to  ^iHiUici  \" 
and  the  county  com  mi  sj?  doners  -laittir'i' 
right  to  use  and  dis}i 
buildings  for  other  pu3 ; 
wbkh  they  were  crecter 
donors  afterwards  pr<  1 
the  board  of  county  to:: 
money  expended  in  tlit  4;ri;ciia«  u\ 
public  iiiiildingHt  with  interest.    The  Cf 

COi:       -.'     ^^  '    -  ■         ^' 

ail 

th.     ..     ......      .     : ., _ -.... 


provided  the  donors  would   throw  on  in 
tercsl  thereon,  and  rrlr.i^c  thr  coitniy  fft^i 
all  claims  on  at' 
The  donors  acccf  I [ 
the   release, 
issued*     U| 

commissiontL     .      ,—         « .^ 

county  orders^  Jtfid,^ 

1.  There  w^as  a  clear  moral  obligatiuis  •>" 
the  part  of  ihc  county  lo  cither  give  up  ibr 
protK'rty,  or  make  etimpcftsation,  after  ilir 
cuunty-ieat  waa  removed, 

2.  Doubts    might    well    be    ei 
whether  LhaiiLx^ry  would  not  hafe  i\ 
on  behalf  of  the  donor». 

3.  The  cUints  of  the  donors  verv  oflhii 
kind  *tf  doubtful  character  m  equity  which 


4Qtl 


COi^NTl  -SB A  7\    Ho  Actios  Agu&st  Canaty,  «u. 

.c  under  the  coadilion  that  the  location  shall  be  perma- 
hould  be  re-conveyed  to  the  grantor  in  case  of  removal^ 
>nation  of  land  to  a  county  for  a  county-seat,  *'or  for  what 
\  the  county  may  see  proper  to  convert  the  same/*  vests 
unty  an  absolute  title  thereto;  and  on  the  removal  of  the 
sat,  there  is  no  reversion  thereof  to  the  donor  or  to  hiii 


e  legislature  may,  in  their  discretion^  in  providing  for  the 

of  a  county-seat,  direct  a  reconveyance  of  property  do- 

the  county,  to  the  parties  who  originally  donated  said 

to  the  county^  ^r  their  legal   representatives,  and  the 

Lithorities  cannot  lawfully  refuse  to  make  the  conveyance 

iccordingly.* 

ts  HQi  give  Rise  to  an  Action  against  ike  County, — The 
ment  of  the  seat  of  justice  in  the  different  counties  of  a 
\n  act  of  sovereignty,  at  all  times  under  the  control  of  the 
I,  and  the  change  of  that  place  cannot  give  rise  to  an 
damages.* 

TtiUous  for  RemtWitL  —  Petitions  merely  asking  that  an 
be  held  to  locate  the  county*site,  or  to  locate  the  court* 
id  county  offices,  and  not  asking  for  a  change  of  1  oca- 
he  county-site,  do  not  show  that  they  desire  a  change ; 
dection  ordered  upon  such  petitions  is  of  no  effect  to 
change  the  county-site,^  But  where  two  petitions  are 
ame  time  presented  to  the  county  board,  the  language 
f  which  is  for ''permanently /YY^r^/;>/f  the  county-seat/' 
of   the   other  for  '*  permanently   locating  the   county- 


a  s undent  coiimdcfution  for  a 
fid  rh-*  *'r-'fcirc,  ih^  court 
J  I  lit*  iifjcticDit  losavc 

rom  11      ^  it  of  a  dcmiitHl 

lancticjiiN  «Ji  mtiral  obligation, 
■ci  iK  Alamakcc  Coiuitv,  4  G. 
So. 

rc  .".  Haywonh,  56  Tex.  Sg, 

'      -  rty  WBI&  given  to  a  counly 

I      rbal     the    couivtyseat 

I  thcreou,  and  no  re^crva- 

Lpi«^i»cd   in  the  deed,  or  couM 

til*- re  from,  whereby   Ihc  proiv 

It  to  the  donors,  in  cAse 

-  not  made  or  continued* 

x\  was  :ifterward^  moved 

I    act   of    the    leg  is  hi  I  lire, 

mors  cQukt  not    m.ii!itahi 

L^f  4. Li m Ages,  in  coniaeqiiente  of 

»1,  fioft  tb^t»  eveli  if  there  had 

tjment  th.it  the    biKl 

of  the  femova],  tn 

., .   ionors  It  shfiuld  have 

deed,  or  otherwise   in  a 

ncnft   and  not  in  a   parol 

Adams  T'.  CfjMoly  of   t  ,Qgiinp 

i  T',  Shaw^  I J  Ilh  463,  land  mtk% 


conveyed  on  cortdttion  th^tt  the  county* 
seat  should  be  "  permanently  located  ** 
upon  it.  The  tocatton  was  made  accord- 
ingly with  that  intent,  but  »ome  yt-Mrs  laitT 
the  county-acat  was  removed.  The  grantor 
sued  to  recover  the  land.  The  cowrt  said 
it  was  no  jiarl  of  the  contract  that  the 
count j'Scat  should  rfmaitt  fifrntr  on  the 
premises  j  that  ibe  grantor  must  be  pre- 
sumed to  have  known  that  the  Icgif^latnre 
had  ihe  |>ower  to  remove  it  at  pleasure, 
and  that  he  must  be  held  to  have  had  iti 
view  at  least  the  probabihty  of  such  ^ 
chajigc  when  he  made  the  deetl. 

3*  Harris  :'.  Whiteside  Co.,  105  III.  44  v 

C  M egret   i\  Vermillion,    10   L^   Ann. 

C70*    Alley  V.   T>enson,  K  Tex.  ^97,     Ste 

"*  Effect  on  Property  donated  to  C*onnly/* 

"  The  removal  of  a  county  or  Slate  ca^n. 
tat  will  often  reduce  very  largely  the  value 
of  a\\  ihe  real  estate  of  the  place  from 
whence  it  W3>  removed ;  but  in  ucuhcr 
case  can  the  parties  whose  interests  v^ould. 
be  injuriously  affected  enjoin  the  act  ^ir 
claim  compensation  from  the  public  " 
Cooley's  CooM,  Lim.  4lh  ed.  48J. 

5.  Lanier  v.  Padgett,  tS  Fla.  ^^4- 
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scat, '  the  mere  verbal  difference  between  the  two  does  not  vitiate 

cither.^ 

The  names  of  persons  appearing  upon  a  petition  far  the  sob- 
rnission  of  the  question  of  the  re-location  of  a  county-seat,  which 
appear  also  upon  a  remonstrance  against  the  submission  of  the 
question,  ^rc  not  to  be  counted  on  the  petition;*  and  where  a 
petition  is  presented  to  the  board  of  county  commissioners  ol 
a  county  for  the  removal  and  re-location  of  a  county-seat,  the  c 
missioners  should  strike  therefrom  the  names  of  all  persons  v 
make  application  to  have  their  names  stricken  off»  before  ftnas 
action  is  taken  upon  the  petition.     If  this  is  not  done,  the  signers 

L  BcnioB  V,  N*isc}n.  ^6  Kan.  658.  scat  upon  such  pctinon  antS   a^rs^mrm 

fluffldency   qI   Pttitloiii.  —  I«wft.  —  To  rolJs  withoui  any  c3i:am!nation  f - 

entitle  ihc  apphciiiils  lor  a  change  of  coun-  s(Jnal-proj>ertv  sUtetncrtiH  FCl  1 

ty-scat  to  ii  submission  of  the  tjnesiion  to  be  compel  led    to    ilo    so    by  mii/ijl- 

I  he  people,  the  number  of  signers  to  the  Sinic   r.    Phillips   Co.   Cotnrs.,    26   i 

uetilioti  should  not  only  he  at  kast  one-  419. 

half  the   k'gal  votci^  of  the  county,  bni        Where  a  petition  for  the  reJocttion  d 

should  also  Iji- greater  than  Ihe  number  of  a  county-seait  has   been   presented  to  tK 

rcTnonstranis  tnerElo.      Ivoomi^  r,  Bailey,  coimty  commissioners,    and   acted  tj 

45  Iowa,  400,  them,  an  election  ordered,  two  election:^ 

EMUlIt —  Where  a  |>etition  is  presented  the  votesp  c;invassed,  and  the  place  tc 

to  the  lt<>ard  of  county  commi^ioner^  for  ing  the  majority  of  the  votes  at  the  »« ' 

ihc  tcraoval  and  tc-locatioti  of  a  county-  election  declared  the  county -ieat^  the  to 

-icat,  andj  after  disTe|»iirding  all  of  the  inefi-  under  the  amcndmcrt  of   1875  to  ihe  I 

giblc  petitioners  and"  the  signers  who  asked  ^sas  Contest  Act,  will  not  inqtiire  tot 

their  names  to  be  stricken  off  before  final  sufliciency  of  the  petition,  and  hear 

action  was  taken  thereon,  the  petition  con^  mony  to  show  that  some  of  tht-  r 

lain*  less  than  threc*fifths  of  the  IcgaJ  electa  thereon  were  improperly  there, 

ors  of   the  county  whose  names  appear  therefore  it  did  not  contain  th<. 

upon  the  last  assessment-roll^  of  the  coun-  number    of    petitioners.      Count v--^c.ii     > 

ly*  such  petition  is  wholly  insufficjem  upon  Linn  Loiinty,  15  Kan,  soe. 
Hhich  to  order  an  election   for  the  re-lo*       Florldm, — Several  copies  of  thr  s;iiu 

cation  of  the  county-seat ;   and  the  coun-  form  for  a  petition  for  a  change  of 

ly  attorney  of   the  county  in  which  the  tton  in  the  count^^sitc  were  riR-nht^ 

(Mtition  is  presented  may,  in  the  name  of  the  county,  and  Jigi^ed   b) 

the  State,  maintain  an  action  to  enjoin  the  ors.     After  they  had  been 

lioard  of  county  commbsioners  from  can-  natures  to  all  the  petitioiv 

vasshig  the  votes  cast  at  and  returned  from  cut   off,  and   attached  to   1 

the  sevcriU  precincts  of  the  county  at  an  having  its  original    and    ;i" 

elecljon    ordered    upon    such   a  petition,  tures,  was  presented  to  the  board  uf  ^ 

State  f^.  Eggleston,  34  Kan.  714*  ly   commbslonerSj  who,  a!   a  stifi^f 

Where  a   petition   is   presented  to  the  meetini^,  ordered  an  election  for 

hoard  of  county  commissioners,  asking  it  lion  (n  the  countj-site.     The  tt 

to  order  an  election  for  the  relocation  of  as  to  the  petition  was  undct^^^ 

the   county-seat  in  a  county  where,  under  before  making  the   order. 

§  2  of  the  County-Seat  Acti  k  is  necessary  shown.    //^M  that  the  imv 

that  the  |>etition  should  contain  three-fifths  invalidate  the  election.    l>otig)a^ £. Cwwiii) 

of  all  the  legal  electors  of  the  county,  and  oi  Baker  (Fb,)t  z  So.  Rep,  776, 
the  petition  does  contain  three-fifths  of  the       S.  Duffecs   t*.  Sherman*  4*^   I> 

legal  electors  as  shown  liy  the  last  asies*-  Jamison  v.  Kupervisors^  47  Iowa. 

mcnt-rnlh,  but  does  not  contain  three-fifths  m  Loomis  ta  Baiff '    ' '  T'^^-  ,    ^  ^ 

of  all  the  legal  electors,  as  maybe  asccr-  that  names  appic  1 

fained  from  the  papers  from  which  such  strance  and  the  rt  • 

asiessnient-roJis  are  or  should  be  made»  to  on  the  remonstraute*      Ihi*.  i>  > 

wit,  the  personal-property  statements  made  the  board  can  only  consider  pc 

out  for  the  assesisors  by  the  various  per-  rcinrmstrances ;  and  a.s  the  statu; 

sans,  com^nies,  corporations,  and  dcsig-  provide  for  such  a  paper  as  a  r 

nalcd   listmg  agent*,  >5i?M  that   while   the  signed    by    parties   who    have    ^>i , 

t:ounty  board  might  lie  permitted  to  order  signed  the  remonstrance,  no  such  pajKt 

an  election  for  ih*:  relocation  of  the  county-  can  Ix'  considered. 
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tit  ion  who  asked  their  names  to  be  stricken  off,  should 
anted  by  the  board  of  commissioners,  in  determining  the 
I  petitioners  for  the  removal  and  re-bcation  of  the  county* 
:  is  sufficient  to  show,  as  to  the  citizenship  of  the  signers 
tition,  that  they  were  legal  voters  at  the  time  of  signing.*' 
ei  it  is  held  that  a  petition  for  the  submission  of  the  ques- 
he  re-location  of  a  county-seat,  must  be  presented  at  a 
ession  of  the  board  of  supervisors.  The  board  is  not 
d  to  receive  it  at  an  adjourned  session.^  Also  that  the 
ourt  may,  in  its  discretion,  require  that  the  evidence 
d  in  opposition  to  the  petltioa  shall  be  in  writing,* 
'erof  Buitding  or  Properly.  — The  offer  of  a  public  build- 
!  county-seat  is  changed,  is  in  no  sense  bribery.  A  propo- 
this  kind  looking  to  the  public  welfare,  and  for  the  benefit 
e  people  alike*  contains  no  element  of  criminality  or 
\y\  The  thing  offered  is  of  a  public  nature,  pertaining 
alic,  and  not  to  individuals ;  and  the  party  to  be  influenced 
Ic  county,  and  in  a  manner  to  benefit  every  inhabitant 

f  Ehaion.  —  In  a  proceeding  to  contest  an  election  held 

irpose  of  locating  a  county -seat,  it  is  competent  for  the 
;  or  any  other  party  to  the  action,  to  plead  by  way  of 
ly  facts  which  would  show  a  want  of  jurisdiction  on  the 
he  county  commissioners  to  call  said  election;*  and 
election  on  the  question  of  re-location  of  a  county-seat 
vorably  to  the  proposition,  an  action  will  not  lie  to  enjoin 

.  Egglcston,  34  Ratu7i4;  State  lessen  the  pccuntarv  burden  whieK  would 

County  Comrs.*   lo  Neb.  32,  come  upion  that  public,  the  county,  by  the 

nU  t'.  tliilcy,  45  Iowa,  400,  ic  is  location,  or  by  a  change  o[  location.     And 

er  a  petition  and  remonstrance  this  cannot  be  bribery.      And  it  may  he 

.'.cA  to  the  board  oi  §uper-  doubted  whether  such  an  acl  can  become 

cannot  entertain  an  appli-  bribery   when   fhe   offer   ijir   to   the   whole 

,  .^,  r,  of  the  remonstrance  that  county,  and  upon  a  matter  di  county  inlci- 

be  stricken  off.  e4t  onlv.     In  a  case  like  the  present  there 

■y.  Miller,  60  Iowa,  243.  is  no  Anty  upon  the  county  from  which  It 

Harrison  County,  40  lowaj  301.  or  its  citizens  may  l>c  induced  tCi  swerve. 

F*  Couversc^  12  Iowa,  350*  They  may  adopt  which  place  they  see  tit, 

^^  Taylor  (MonL),  3  Pac*  Rejx  and  it  is  offering  additional   inducements 

shun  '\  Suiirh,  to  fowa,  212^  only  to   offer  a*  above  mentioned/*     Sec 

y   -^  nd,  "  ^Ve  do  not  think  the  also  State  v.  Purdy,  36  Wis.  335, 

:  ir  public  convenience  to  The  county  board  has  power  to  accept  a 

"IV,   such   as   furnishing   a  contract  o!  subscription  from  mdlviduals. 

th€  courts  and  olficcs,  and  tnus  payable  on  condition  of  the  removal  of  the 

*  county  from  a  burden  ol  ex-  couni^^-seat*     Thompson  v.  Mercer  Co.,  40 

nts  to  liril>cry.    Nor  would  the  111,  37a 

rty,  thonjjh  not  of  that  tipecific  Antf  an  offer  by  a  private  party  to  build 

xi  yet  adapted  to  reducing  the  a  court-house  at  a  particular  place  in  the 

a  change.    If  the  people  of  a  county  without  expanse  to  the  count)',  if 

a  county-seat  located  at  such  the  electors   should  vote    to    locate    the 

IS  no  wrong  and  no  corruption  county-site  there,  ^wd  the  subsequent  |*ci- 

ring  and  giving  tacit  I  tie  5  to  pro-  formance  of  such  offerj  do  not  invaliaaic 

jsiih.     Either  in  buildings  and  the  election  of  such  place  as  the  county- 

t,  for  the  use  of  the  public^  or  site  of  the  county,     Douglass  z:  County  of 

Lif  money  to  procure  the  fi^cMi-  iJaker  ^FUO*  2  So-  Rep.  77'>> 

tay  ufftT  to  take  away  or  to  0.  l#aws  c'»  VtncenU  i6!*rcb.  208. 
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cimnty  officers  from  remuviiig  their  offices*  etc.,  lo  ihc  place 
selected,  on  grounds  which  would  have  been  available,  if  at  sdl,  in 
a  contest  of  the  election  under  Ihe  statute.'  Surplusage  io  a 
ballot  will  not  invalidate  it^ 

Where  a  statute  provides  that  the  county  commissioners  shall 
cause  an  election  to  be  held  within  a  certain  period  after  the  peti- 
tion has  been  signed  by  the  requisite  number  of  voters  they  are 
not  allowed  to  extend  the  period;  and  an  election  held  after ihc 
statutory  (icrrod  has  expired, .is  void.*  And  where  a  constitution 
forbids  the  seat  of  justice  of  any  county  to  be  removed,  without 
the  concurrence  of  a  certain  number  of  the  qualified  voters  of  the 
county,  the  removal  from  the  old  site  to  the  new  place  cannot  be 
made  except  by  the  required  vote,  and  an  act  which  author i^6 
a  removal  by  a  less  number  is  unconstitutional*  The  notice  also 
must  in  all  respects  conform  to  the  law  authorizing  the  election, 
or  the  latter  will  be  void.^ 

Where  the  legislature  has  provided  an  election  as  the  means  of 
ascertaining  the  wishes  of  the  electors  of  a  county  in  reference 
to  a  change  of  the  county-seat,  and  this  question  is  the  only  one 
submitted  to  a  vote,  and  has  made  no  provision  for  a  r<,  ^r^, 

and  hay  diesignated  no  other  list  or  roll  as  the  evidt-  tc 

number  of  the  electors,  it  may  provide  that  the  place  rccciviij. 
the  majority  of  the  votes  cast  shall  become  the  county*seat,  nul 
withstanding  a  constitutional  clause  which  reads  that  ''no  county- 
seat  shall  be  changed  without  the  consent  of  a  majorit)*  of  the 


1.  Scott  :.  Mctlu ire,  15  Nell,  ^j.  the  otbrrs;   tht;   ofact    sUSe    ptckfitti  foi 

Bat  where  fraud  or  Hlegalily  m  the  cJcc-  county  buitdings  not  being  malcrial,  %m\ 

tion    i^     alleged,   an    iniunction    may    be  being  a  matter  for  the   Doatil  of  CIottHty 

granted   tq   prevent    the    removal    of    the  Contmij^sioners*       Pe^iple    r,    Crratiil    Ca 

records,  and  in  skiizh  proceeding  the  validity  (CoU".),  2  Fac.  R«rp.  91:^. 

i^flhe  ekctiiin  may  l?c  tried.    Rice  j'.  Smith,  %*  Sute    v~  Washoe    Co.,    6   Ncv*   (04  ♦ 

y  fowa»  570;     Sweat  f.   Faviile,  ;rj  Uiwa,  Gasard  t '.  Vaught^  10  Kan>  i(i2* 

321,  4.  Combs  t'.  Smmple.    11   Ima  (Tcnn,), 

After  a  count y-seat  elecHon,  a  mmtt^^mm  26. 

*'a»  sued  out   in   the   district  court,    and  The  Tennessee    ■ 

judgment    remkred    cnmnmnding    cerlam  requirinE  for  Iht  r 

tilficers,  who  were   holding  I  heir  oiiii:eJ   at  two-ihird^  of    the   (ju.iijjilu 

tMiL-  place,  til  remove  tbem  to  another,  which  countyt  t*n  tlit:  bjisis  of  **  the    . 

the  court  found  to  be  the  legal  county-seat,    governoi'i  clcctinn/'  j^W-r/,    l      ,  

This  judgment  was  Virought  to  the  Supreme  the   Tennessee   Con*tktiticm,  art-   tOi  i  4. 

Court  on  error,  and  by  it  affirmed.     While  requirmg  consent  of  two-thrrdAof  ibcqyili' 

ihe-te    proceeding*  were    pending,   a   new  tied  voteriy  at  the  tttoe  the  vot?  b  talecii, 

elect joiv  waJS  duly  held  in  such  coinUy  for  but  not  to  inVnilidate  the  rest  of  the  ad- 

ibe  re -local  ion  of  the  county  scat*  At  which  Boiildin  t^  L  ■  '  '      ■    -     "^  ■  •      '  ■ 

election  ihe  (irst  abuvc  memiodtd  place  re*  6>   IVopk:                                                 \M* 

cclved    a    maiority  of    ibe   votes,  atid  WiVS  Ihu   it  is  i:                                                   ^t 

duly  declarect  ihe  couniy-seat.     //(cM  that  an  election   lor  the  tocation  ot   .> 

upon  th'.*  nppticaiion  of  the  defendants  in  site,  or  to  the  canvass  of  the  fct*u 

the   E'!                 -howing  the  above  facts  art  of^  that  ibc  records  of  (be  p'                    ui 

bijui                      r  properly  issue, restraining  the   county  tnmmi**irincrn  ;i.                      ut 

siny  *^'' ^.iiM Ml  -hf  suclt  judgment.     Scott  r-.  cjt-'^      -       '      ■   "   •          '^                       '    ' 

t*mi]cn,  15  Kan,  t6z.  cv 

%*  Upoiiavote  lo  remove  a  cnunty- scat  bv  1 

til   Grand     Jjihe,   vdlcs   cast   for    "Of  and  e  feet  ion  wa»  given,     ikiugtaf*  »'.  Coiiiiiy  wi 

I^ke,  west  side,"  should  lie  counted  with  Bukcr  ( Ra.),  :;  So-  Rep.  776. 
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rf  the  county/*  *  So  where  a  statute  authorizes  a  special 
for  a  change  of  county-seat>  hut  provides  no  method  of 
he  election  is  good  if  conducted  according  to  the  general 
he  subject,  whether  the  general  law  referred  to  in  thu 
tatute  or  not ;  and  it  cannot  be  attacked  on  the  ground 
completeness  of  such  statute,  there  being  no  charge  of 
of  illegal  voting,* 
wrrs  and  Duties  itf  Couniy  Officers  mid  Special  C&mmis- 

-  Proceedings  for  the  re-location  of  a  county-seat  are 
1  their  character.  The  board  of  supervisors  is  clothed 
(ther  powers  with  reference  thereto  than  those  conferred 
e.^  It  is  not  improper  for  them,  while  considering  the 
of  removing  the  county-seat,  to  take  into  the  account  any 
rision  that  may  be  made  to  relieve  the  county  from  the 
incident  to  the  removal ;  and  where  they  have  passed  an 
onal  resolution  for  removal,  and  the  people  have  voted 

approved  it,  no  inquiry  into  motives»  either  of  the  super- 
the  people,  can  be  gone  into  to  invalidate  the  proceed! ngs/* 

-  of  election  by  the  board  of  supervisors,  assuming  the 
)f  preliminary  proceedings,  is  also  conclusive,  until  set 
tftiwran  I  *  and  the  decision  of  the  board  that  a  petition 
mission  of  the  question  has  been  sufficiently  signed,  and 
e  is  sufficient  and  has  been  duly  published,  is  conclusive 
!rsed  and  set  aside  in  some  of  the  ways  provided  by  the 

But  fraud  may  be  a  ground  for  enjoining  the  carrying 

'^Sesit  of  Litin  Coutity,  r  5  Kan.  two-thirds  of  the  qualified  voters  of  the 

county,  there  most  be  an  active  cmjtiir-, 

ittoitjj  provUion,  that  t)o  coiiti-  rcnce,  and  not  a  passive  acquiescence :  ami 

be  changed  **  without  the  con-  therefore  twolhirds  of  the  qualified  vr4er> 

najorhy  of  the  qualifietl  voters  inust  actuaUy  vote  in  favor  of  the  remf»v;4|- 

it)%**  tneaiLd  a  niajotity  of  the  Braden  v.  Stumph,  16  Lea  (Tenn.)*  58 1. 

beT»  voting  at  the  ejection,  but  A  sitatule  requiring  a  two-tbird^i  vote  ol 

ofatbit  the  Icgisliiturc  from  pre-  the  ** legally  registered  voters"  to  watfuni 

„...t  .-.1.      ....1  ;i  Matute  fixing  the  tran-^er  of  a  county-jieat,  coiibtrycd  Xk* 

■  ll-taxcs  on  the  prohibit  a  transfer  without  a  vote  of  '*twit- 

ticr  of  voters  in  thirds  of  the  qualified  voters/'     State  ?>. 

t^  (.onstislent  with  the  con»lttu-  Sutter6eld,  54  Mo.  391.     And  undt'r  a  [iro- 

ision^      Vaiict    v,    Austell,   45  vision  requiring  the  removal  of  a  *.ouuiy- 

seat  in  case  "a  majority  of  the  voters  of 

rurvidifiig  for  the  removal  of  a  the  county  **  shall  vote  m  favor  of  the  re- 

10  iJikc  effect  after  submission  moval»  hkd^  that  it   must   appear  that   a 

ors  of  the  county  at  the  next  majority  of  all  the  votes*  cast  at  the  cleclioa 

Lotion,   and    its   adoption   by  a  were  for  the  removal  \  and  the  vote  at  an- 

such  clecrtors  vaittt^  ther^on^  is  other  election  held  at  the  same  time,  as  for 

sec.  1,  Art.  rr»  of  the  Minne-  circuit  judge,  must  be  considered.     People 

'     h  provides  that  *'all  -'.  Wiant,  48  111.  163. 

!  I  iV'S^ats.Hh all,  before  %  Wells  r.  Taylor  (Mont.h  3  F*Ci  Rep* 

1  Loom  is  TA  Bailey,  45  Iowa,  400 
4.  Attorney-General   «%    S  u  per  visor  ^    of 
.ake  County,  13  Mich*  2S9, 


...  uicted  to  the  electors 

i  K.  arfected  I  hereby  ^  at  the 

leon  after  the  passage  there- 
adopted  by  a  majority  of  such 
Havard   v.   Klinge,    id    Minn,        €.  Jiennett 

constitutional  provision  dcclar-        0.  Baker  f. 
seat  ijf  justice  of  x  county  shall    4a  Iowa,  226: 
ived  without  the  concurrence  of    Iowa,  142. 
411 


H  c  I  hcri  ng  ton  ,41    1  n  wa* 

Supervisors  of  Louisa  Co., 
HciuHtt  t\  Jletheringtoi^  41 


StmoT^, 


COUNTY^EAT, 


Speei&l  OonuBiiiieiKtm 


out  of  an  order  of  commisstoner^  for  re-locating  a  county -s^t 
if  it  enters  into  the  order  itself,  but  not  so  of  fraud  practised 
upon  the  commissioners  in  procuring  petitions,  or  any  other 
matter  which  might  be  contested  during  the  proceedings,* 

In  determining  the  sufficiency  of  a  petition  for  the  removal  of  a 
county-seat,  and  the  genuineness  of  the  signatures  thereto,  the 
board  of  supervisors  acts  in  a  judicial  capacity,  but  their  yurisdic- 
tion  is  limited  to  a  determination  of  the  matters  prescribed  in  the 
statute,  upon  the  evidence  therein  specified ;  they  have  no  power 
to  consider  evidence  other  than  the  affidavits  which  accompany 
the  petition  and  remonstrance.*  And  special  commissioners 
appointed  by  the  governor  have  no  authority  in  canvassing  the 
votes  cast  at  an  election  called  by  them  to  throw  out  votes  cast 
for  a  certain  place,  and  thereby  give  another  place  a  majority  of 
all  the  votes  cast ;  and  mandamus  will  He  to  compel  them  to  can- 
vass all  the  votes  cast./*  The  board  of  supervisors,  however,  at  a 
special  meeting  called  to  canvass  the  votes  cast  upon  the  question 
of  reJocating  the  county-seat,  may  declare  the  result ;  but  if  they 
at  the  same  time  order  the  removal  thither  of  the  records  within  a 
fixed  time,  etc.,  this  order  may  be  treated  as  nugator)%  not  vitial- 
ing  the  proceedings,  nor  restraining  the  removal,  which  should  be 
made  by  the  proper  officers  without  such  order*  And,  the  action 
of  the  board  in  canvassing  and  declaring  the  result  of  a  popular 
vote  being  final,  any  subsequent  action  by  them,  reconsidering 
and  reversing  their  previous  canvass  and  declaration,  is  without 
force,  ^ 


1.  Miirfclc  -\  Counly  Cutrnn'rs  i>f  Clay, 

2.  Hcrnck  v*  Car|>eTiiL-r»  54  !uwa,  340* 

3.  Siaic  tv  Ste^irn^  f/ ^rA,  if  Neb*  ickj. 
Thry  have  no  ntiwcr  ta  mquire  iiuo  ihe 

circumstances  under  which  (he  signer*  havt 
{ixc«I  their  name^  ro  a  pet  i  don  or  i  cmc/t\- 
strancc,  or  whether,  after  having  done  so, 
their  vkws  m  wisbt.^s  have  been  changed. 
Lootnis  tt,  Bailey,  4^  Iowa,  400, 

4.  Coic  v.  Supervisors*  1 1  Iowa,  552. 
Where  the  uounty<seat  was  changed  by 

election^  the  failure  of  the  county  commiv 
sior^ers  to  order  the  re tn oval  of  the  books 
of  the  oflices  to  the  newly  designated  town 
cannot  defeat  the  result  of  the  election ; 
and  )f  the  officers  <?ffect  the  removal  on 
their  own  motion,  they  cannot  be  compeHed 
hy  misti^mui  to  return  and  await  the  order 
which  the  statute  reqtiired  the  conimis- 
aioners  to  give.  Wells  v.  TayJor  jMont.)^ 
3  l*ac.  Rep.  255. 

0,  People  1'.  Benzie^  34  Mich,  zii*  See 
^Iso  People  V.  Benzie,  41  Mich.  6. 

The  county  board,  however*  must  act  in 
a  pro]>er  and  regular  manner,  or  their  can- 
vass will  not  be  upheld.  Thus,  under  the 
provisions  of  ihe  act  relating  to  the  organ- 
uaiiui\   iif   iitw  Luuuties^  an   election  was 

41 


held  foi  lownsUj|>  and  county  offtctTS, -luti 
also   for   the   permancni    location  of   tho 
countyscat    of    the   cnii   -        -  *      r--     ' 
returns  from  each  pre- 
the  board   of  county  l*' 
Saturday  following  the  eicciion  th 
commissioners  ejcamincd  the  rrtu' 
to  them,  and  canva^fscd  and 
result  for  township  and  t' 
thereupon,  one  of  tne  r^  -- 
a  motion  that  the  boan! 
the  votes  to  determine  Li      ^ 
tion  of  the  couniy-stiti     A**othtr  men 
moved  that  the  motion  so  made  be 
upon  the  table  \  thi*  was  carried,  and 
announcement  of  the  vote  on  the  cou: 
seat  was  then  made.     The  board  then 
journcd  to  Monday,  but  no  hour  was  r. 
for  the  adjourned  uiccting,  a^  the  niajt> 
of  the  board  did  not  waul  the  friends^  of  ilit 
plate  they  intended  to  declare  defeated  in 
the  conlest  for  couniy-scat,  !     ' 
On  iMtuidavat  three  oVkick  ri 
by  moonlight,  and  without  tJiL     . 
books,  ballots,  or  tally-*heci*,  Xw 
members  of  the  lioard  of  couniv 
&ioner!f  and  the  county  clerk  mei  : 
town  iiie  of  Ihe  temporary  county  : 
witbouJ   notice  to  c>r  the   [Hcsencr  01   tnc 


COUNTY-SEAT,       Prowediufi  ta  remov*,  ©te. 

ction  of  the  board  in  canvassing  the  vote  is  ministerial ; 
tctton  in  ordering  a  removal  in  accordance  with  the  count 
al,  and  may  be  reviewed  on  certiorari.^ 
ng  a  suit  in  equity  to  revise  an  election  the  apparent 
f  which  was  to  approve  a  change  of  a  county*seat,  it  was 
be  the  duty  of  the  county  judge  to  hold  his  court  at  the 
nty-seat,®     And  the  fact  that  there  is  a  controversy  pend- 

0  which  of  two  places  is  duly  selected  as  the  county-seat, 
jper  ground  for  enjoining  a  county  official  from  ordering 
tion  of  a  county  building  at  one  of  such  places.^ 

Vheti  Proceedings  to  remove  may  be  instituted.  —  The  fact 
ceedings  for  removal  are  instituted  while  a  movement  is  in 

1  for  a  removal  to  another  place^  and  are  pushed  to  a  popu- 
after  the  electors  had  decided  in  favor  of  the  removal  to 
place,  but  before  the  change  thereto  was  in  fact  carried 
s  not  render  them  invalid* 

artieuiar  Statutes  and  Local  Decisiofis.  —  Decisions  con- 
particular  statutes  which  have  no  general  application,  and 
are  altogether  local  in  their  nature,  are  collected  in  the 


iber  of  the  board,  prclcniled  li>  S.  Rice  v.  Smithy  9  Iowa,  J70* 

uivass  of  the  votes  cast  for  iHc  C  Ptjopk  v.  WjnUs,  21  Mrch.  385. 

t,  and  declared  one  of  the  places  In  ibi$  case  it  was  MM  that  the  validi^- 

IS  the  permanent  county-s^at  <f(  of  the  proceedings  to  remove  was  not  af- 

ty.     //g/ii,  thai  the  alleged  can-  fccted  by  any  dctisbn  for  or  against  the 

e  returns  of  the  election  for  the  locanon  at  another  biace,  or  by  any  omis- 

t»  and  the  dcclaratfon  of  the  re-  sion  10  state  from  what  place  it  woujd  be 

(lot  only  irregular,  but  wholly  removed^  or  by  any  uncertainty  as  to  the 

state  t^.  llarvtfood  ef  al^  36  Kan.  place  where  it  was  then  legally  esitabl is hett 

5.  Arltaaaat.— The  rennsval  of  the  tonnty* 

ick  t\  Carpenter,  54  Iowa,  349,  scat  is  a  matter  of  local  concern,  over  which 

I  also,  that  where  the  board  has  the  count  ycourt  has  exclusive  original  juris 

le  petition  for  submission  to  be  diction.   The  circuit  court  has  no  authority 

'l  action  has  l^een  reversed  to  dctcnnine  the  result  of  an  election  for 

.  the  (Mjard  will  be  guilty  of  removal  in  the  first  instance,  and  before  the 

f  I  raay  be  corrected,  if  ihey  county  court  ha;,  acted  in  the  premises  j  and 

ic  votes  at  an  election  upon  such  where  it  assumes  to  do  so,  a  writ  oi  prohi- 

lod  make  an  order  for  removal  bition  will  lie  from  this  court.    Russell  v. 


Jacoway,  2^  Ark.  igr. 
•y  p,  Mack»  30  Ark.  47a.  Under  the  Arkansas  ^        ,      _ 

the  county-seat  oi  a  county  has    appointing   commissioner.^   to  locate   the 


Under  the  Arkansas  act  of  April  25, 187  j. 


lanently  located  by  a  vote  of  the  county-scat  of   Pope  County,  RusscUville 

;  the  county,  ai  a  place  not  rncor-  became    the    temporary   cokity-seat,   and 

■ut  mentioned  and  described  in  a  judgments  rendered  by  courts  at  that  place 

.   duly  cjsccuted,  acknowledged,  were  valid.     McNair  r,  WiUianis,  2$  Ark, 

phivh'piat  embraced  fifty-six  and  200. 
ths  acres  of  land,  the  Ixiard  of       The  removal  of  a  couniy-acat  being^  a 

^-'^iont'r^  of  the  county  has  no  matter  of  local  concern,  equity  cannot  in- 

r  absence  of  any  vote  there-  terferc  in  the  matter.     The  county  courts 

ity  remove  the  county-seat,  and  on  aj>peal  the  circuit  court,  have  ex* 

ificcs,  or  the  books,  record s^  elusive  jurisdiction  in  the  matter  of  deter- 

tri  tlie  county,  to  an  addition  mining  the  votes.     Willeford  v.  State,  43 

>jd  out  and  platted,  ad|oin*  Ark.  m. 

town  site  where  the  county-        CftUf^rma.  —  Where  an  election  is  held 

......J,  although  such  addition  Is  foi   the  removal   of   a  county'Seal*  under 

itly  incorporated  with  the  original  Cal.  Pol.  Code,  part  iv.  tit-  t,  ch.  2,  and  a 

as  a  citj' *if  the  third  class.     State  majority  of    the  electors  vote  in  favor  of 

36  Kan,  5S8.  retaining   the  county  seat  where  it  is,  the 

4ia 


P^rtient&r  ttatutai 


COVNTV-SEAT. 


and  toQAl  INciiiraf, 


nun 


huTud  of  supervisors  may^t  any  firivc,  tijiun        Where  a  counH  wa^^  organi/rd  iti  i 

the  pre^ntatioiT  o(  a  prapcr  petitmn.  order    and  the  co«nry-»eat  wwp  permqTu^nilr  ' 

a  second  electiun   tor   the   &inie   purpo^ie.    ed  by  a  vule  of  tl " 

The  statute  docs  iH>t  restrict  Ur-  luimbcf    antl  ^ifttrward,  in 

•  *f  elcctkidii  mIi*'  ^>  ^^'  -^  ^(^  held,  s^o  tonj,'  as    re  locattd  At  antttJiL.  j,u.,l.  ...  ..,,...,1. , 

ilic  plAce  *tf  til-  Ai  is  not  changed*    ai  tht  elcctora  «i  the  cotititv,  ^od  Uk 

Athcftim  ^%  Sill  it  San  MAttn,  48    garij/uilioi*  tji  the  county  *yid  tht  im.i 

I'd.  157.  and  re-locatinn  of    the  caurviy-^eat   ^ 

Colorado, —The  nci  of  1876  requiring  a    mfificd   by  the   IcgifilatHrc,   Athi,  \k^- 
'-  vote  m  t*vor  of  the  refnoval  of    election  could  he  held  in    r 
ftib,   has    no   Application   lo   the    imder  the  &t4iute  of    iS6t   1 

...p.j.     i  Grand*     People  t-x  rri.  t*  Coni-    organiifationof  ne\^     ■"i'^'''- 
miHFioners  of  Grand  Countv,  7  Col.  190-        nienls  thereto  (c-. 

laaaai*  — The  elccibn  held  June  4, 1867,  ^1  ijtij,  1364),  ;m 
under  the  K-msM  law  ijf  Ftb*  ^37,  iS67,  and    of  i)ic  county,  and  ih^  pri 
*:h^>o*.mj*  Wathcna  to  be  the  county-scat    locate  and  re-locate  the  cr 
of  Donrpban  County » instead  of  T toy »  was   not  have  bt^  ' 

vf*id.     tjtjtdon  r.  Slai<!»  4  Kiin.  4S9,  Harper  Cou: 

Thf     ^ir.nii^vition    mI     tliirper    County*        In  an   atit    ,.     .      .  '    " 

:ilthi  ii.iUy  fmiidulcni,  y*t    bti'm^    the  suprenie  CQttri  in  t< 

f>ro(  i.i  .  the  governor  as  vatid,  and   of  Kansas,  by  iheatton. 

NO  i:€cugnu4:d  by  the  kgijskture,  is  binding.  |Xft  the  county  officers  oi  a  tucrtaui  ^^auv. 
State  r.  Stcveni*  ^1  Kan.  210-  to  hold  thevf  o^ces  at  the  rown  of  K  . 

The  attempt  made  in   1874  to  «jrganue    which  ;       "        '  Tfi  Ije  tbi  ^ 

the  coyiity  ot    PraH,  Kan.*  as    a    county,    the  en.  (hat  the 

/telJ  to  be  void*  the  memorial  not  tmn^    ha?  jtit     ,. :.      :  1  hear  anil 
signetl  bv  fmty  S^fm  ^t/r  householders  J  here-    case*  althotjgh  in  the  detern. 
jf,  and  the  census  return  ihereol  being  false*    il  may  be  pecesiAary  tc^  delti  1  . 
-^lati  7    .Sillon,  21  Kan.  207.  uf  an  election  held  in  tbt:  nmnt)   u> 

L  Ilk  r  the  provisions  of  chapter  91,  Laws   manently   hjcatc   the   counU'**ejtt   of   - 

^pj   1^3,  in  all  easels  where  the  county'scat    county,  and^  for  frauds  .-.1 

of  any  count v  in  this  Slate  has  been  located    L»f  the  townships  of  sii. 

by  a  vote  ot  the  electors  of  such  county,    ignore  the  returns  from 

,*nd  buitdin^j;^  have  been  erected  at  such    cne  canvass   thereof,  and  the  ih 

o3unly->cat  lor  county  purposes,  the  cost  of    made  by   the   board   of  caTn'a5^«. 

which  has  l>ecn  at  least  ten  thousand  dol^    place  other  than  K.  had  U 

l,irSf  or  when   such  couniy*tieat  hajj  been    ekction  the  pcrmaiicni  cuin 

eight   years  01    mavc  tontinuousJy  at  any    countv*      Stale  f.  County  Cu4(uui?-rTini. 

one  pJacc  bv  a  vote  ot  the  electors  of  the    (Kan4,  u   f*ac.  Rep.  902;  *.  c,  15  Am*  & 

county,  ihc  board  of  county  commisjiioncrs    Eng.  Corp.  Cas*  41. 

U  to  order  an  election  for  the  re-location       Chapter  Sg  of  the  Ijiw»  o4   tSSi,v»^ 

tjf  any  such  county-seat  only  upon  a  p*ti-    provides   gcneralh   ff>r  the  rr-jfMratii^' 

tioft  of  iwo-third5  of  the  legal  electors  of   voters  at  couuty-^ 

the  county.     State  z>.  Butler  Coantyt  31    plication  to  the  hr- 

K an.  460,  '  organized  county,    m.h^  ^ ,  ^  ^-ukL.,  ^.-,nx,i.,  .- 

In  an  action  of  ttmmUmNs  brought  in    (Kan.b  tt  Pac.  Rep*  9031  s.  c^  15  Ain*& 
the  supreme  court  in  the  name  of  the  State    Ivng-  t'orp.  Cas.  43. 
'if  Kansas^  by  the  attorney-general,  to  com-       Florida.  —  The    county    comm 
|xi  the  county  ofiiccrs  of  a  certain  county   have  no  authority  ti>  order  jin  el* 
to    hold  their  offices  at  the  town   of   K!,    (be  b>catron  of  a"  ■ 
which  18  alleged  to  be  the  county-^eal  of    iSqOj  Laws  of   i- 
the  coun!y%  fttht^  that  the   supreme  court    J2tj,unl«—  "  y-^  ■ 
has  juriscfictjon  lo  hear  and  determine  the   signed  1 
4:asc,  although  in  the  determination  thereof   ofthc  * - 

it  may  be  necessary'  to  determine  the  result  location  ot  the  couniy'*itc,  a*  fcui»ii«d  hy 
i\i  an  eltctiou  held  in  the  county  to  per-  the  first  section  of  the  act.  Lanief  t. 
mancniJy  locate  the   count y-seat   of    such    Padgett,  iS  Fla.  845, 

^.ounty,  and  for  frauds  perpetrated  in  one        The    act    of   the    legisUttirr,   appro\*««,1 
lit  the  townships  of  such  county,  to  wholly    Aug.  3,   i369,  chapter    rf*^    i.i.-»«ifiit  rhr 
ignore  the  returns  from  such  township  and    county-iite  of  Sumter  C 
tTie  canvass   thereof,    and   the  declaration    \&  a  valid  act*     It  is  iv 
made  by  the  board  of   canvassers    thai  a    17th  section  of  Article  1\  *  <:A  die  C^^ 
place  other  than  K*  had  become  by  such    tut  tun,  nor  does  the   iSth  lection  of   r 
t  lection  the  permanent  coiinty-scat  ot  the    article    j      ^    '    :      '       '        '   '  "    ' 

ctjunty.     The  Stale  tx  r^L  t\  Convmrs  of   termini  1  f- 

Hamilton  Co.,  35  Kan.  640.  made  a^ ,  .    -  ::>-      „  ..,.    .  „__ 

4H 


8tfttQt«t 


cot'*vr\-si:Ai\ 


and  Local  Booiiiomi. 


kgisliitive  dcJerminalton  Ls  fiti^l, 
he  cases  S|>cdally  enumcratt'd  in 

Stale  I'.  pAdgeti,  u^  ¥\a.  u%. 

—  The  act  orFeti/24,  1H69  (J 

in  reference  to  the  location 

dues   not  reijdirc  that    k 

in   ihc   petition   that  the 

J  of  voter*  had  .signed  tt  r 

[jiin  the  reqaisitc  number, 

til  iuii>t  be  c^xecuted,  conveying 

E  to  itt  o  .s(tci«  foT  a  codit'huuse 

u!  ilu   ""  -f  be  paid,  before 

for  )  .an  nc  ma<lc*  m 

"E^"'   ^ 0  erected*     Ituard 

rs  E^  Matkic,  46  Ind,  96. 

Ijcfore  a  board  of  county 

itis  to  re-locate  a  eounty-stcat,  is 

rocreding,  for  a  special  purpose, 

i  a  special   5tatutei  whkb  gives 

\  api>cn.l ;  and  such  proceeding, 

ial,  cannot   be  governed  by  the 

tutc  granting  appeals  (r  Gav.  & 

JT ) ;   :ind  therefore  no  ap|>ea] 

ledtcisinn  of  (hf  board  of  county 

tiers  therein.     Bosky  :'.    AckelV 

d.  5j6  ;  Commiisai oners  of  Scott 

Smithy   40  tnd,  61 ;    Moffit   v. 

4Q  Ind,  2?7. 

An  el  eel  Ion  upon   the  qtiestion 

I  ftf  the  county-seat  is  not  invalU 

whcre  the  |jieop1e  are  actu- 

\c\\  I'lection,  fur  the  reason 

VM  lot  ptesentatbn  of  ^  petition 

movat  IS  not  given  in  the  manner 

in  ch.  46  of  the  Laws  of  1855^ 

the  record  docs  not  show  that 

the  election  was  posted  in  the 

Disbon    v.   Smithy   10   Iowa, 

ion  for  the  reuiova^l  of  a  county- 
it  be  legally  held   on   the   first 

April ;  ihe  act  of  Jan.  22^  lSS5» 
n  repealed  by  the  act  of  Marcri 

Mather  -.'.   Converge,  13   Iowa, 

ice  of  the  presentation  of  a  pcti* 
Cling  removal  of  a  connty-seat, 
jy  %  -S4  of  the  Iowa  Code,  is 
{  one  of  the  three  publications 
ixtv  days  before  the  petition  is 
iicnneil   v,    Heihcrington»  41 

D.  —  Proceedings  for  the  removal 
y-seat  are  not  rendered  invalid 

of  ihc    board    of    supervisors 

t  givmg  of  the  requisite  notice 

^k.  without  prescribing  it*  form 

s  Inhere  no  mischief  Is  shown  to 

'  ^'        -■'■     7iven  was  in 

have  sane- 

.-   .L  ...^i '.....-  -loxx^  by  can- 

)  votes,  and  declaring  the  result, 
icncral  x\  SufKrrvisors  of  Lake 
cb.  2Sl>. 

ic  con  St  i  union  and  law^of  Mich- 
nopi>sUion  for  the  removal  of  a 

41 


county'!*eat  may  originate  with  the  board 
of  .supervisors.  No  previous  action  of  the 
legislature  b  necessary  to  give  tbe  lioard 
authority  to  act.  It  Is  iinmaterial  that  in 
the  particular  case  the  count\'-seat  was  per- 
manently  located  by  the  le|tislature  when 
the  county  was  organised.  The  permanent 
location  is  only  until  a  rennoval  takes  place 
in  accordance  wJth  law,  Bagot  ^,  Board  of 
Supervisors,  43  Mich,  577. 

It  15  not  necessary  to  ihc  validity  of  an 
election  fot  a  permanent  county-seat  to  be 
held  at  the  general  election,  that  notke  of 
it  should  be  given,  the  statute  not  rcqulrmg 
it,  Sef>arate  biillot-bojtes  mav  be  used  at 
such  election  for  count v-seat  Dallotsj  and 
a  vote  for  ** Crystal  Falfs  "will  be  held  to 
mean  the  sctikmcnt  of  that  name,  and  will 
not  Ix-  considered  too  indefinite  l>ecause 
there  is  a  large  tow'nship  of  the  same  nnme. 
Aitornev-Uencral  i'.  lioard  of  Canvassers 
fMrch.^.'jt  N,  W.  Rep*  sjQ. 

MlimeBoU,  —  Laws  of  idinnesotap  18S5, 
c,  57  J,  providing  a  mf>de  for  remf>ving 
county-scats,  is  unconstitutional  and  void, 
as  tn  the  nature  of  special  legislation,  and 
not  tnnform  in  its  opera tirin  thfoughnut  the 
Slate,  and  so  in  vSolatioti  of  the  const  it  n- 
tion  of  Minnesota,  amend.  tSSi,  art*  4. 
sec.  ri,  snbd*  5,  and  sec  34.  Nichols  r. 
Walter  f  Minn.).  2Z  N.  W.  Kcp.  Soo, 

KltaOtUri.  ^  A  writ  of  error  will  not  be 
to  a  county  court  in  Missouri,  appointing 
tonnnissioners  to  locate  a  permanent  seat 
of  justice.  Tel  hero  w  v.  Grundy  County 
Court*  9  Mo.  1 18^ 

Kflfar&ika.  -^  [n  1S7 1  an  dection  was  held 
in  H.  County,  under  the  provisions  of  an 
act  of  the  legislature,  for  the  location  (»f 
a  county  seat  and  the  election  of  county 
officers/  A  majority  of  the  votes  cast  were 
in  favor  of  A,  as  "the  county-seat.  The 
returns  of  the  election  were  duly  certified 
to  and  filed  h^'  the  secretary  of  slate,  btit 
the  conniv  ofFiccrPi  elected  failed  to  qiialify^ 
In  1873  the  acting  governor  of  the  State 
issued  his  procianialion,  cafUng  an  election 
for  the  election  of  county  officers  and  the 
location  of  a  county-seat.*  At  this  ekction 
countv  officers  were  elected  who  subse^ 
qucntly  qualified.  There  being  no  choice 
as  to  the  location  of  the  cottnty-seat,  two 
other  successive  elections  were  held,  result- 
ing in  an  apparent  majority  for  M.;  but  the 
final  vote  was  not  canvassed  by  the  county 
clerk,  and  the  result  of  said  election  was 
not  officially  declared.  The  couruy  officer 
were  not  held,  nor  were  the  records  kept 
at  any  one  place  until  the  year  1875,  From 
that  titnc  to  the  present  the  county  office* 
and  records  have  all  been  kept,  and  the 
di strict  courts  have  all  Ijcen  neld  at  A, 
In  iSKi  the  board  of  county  -cormnission' 
ers,  without  the  presentation  of  a  petition 
therefor,  called  an  election  for  the  location 
of  a  county-seat,      Ntid^  they  had  no  an- 
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thotity  or  jurisdiclion  lo  call  said  election,  equity,  on  a^fpUcaiion  lor  in|unction,  «ilt 

I^v*^V*  Viiuent^  i6  Nt'U  2oS,  not   iry  and  determine  *uch  cuiesiiofis  oi 

HortbCaroUaa.  —  The  justice*  of  a  county  CMts  involvmg  the  title  to  office.    C»fu- 

are  prestimed  lt>  know  ihc  statute  In  rela-  iKers  i-,  Harnett  (TeJt.)  2  S.  \S\  Rep.  pu 

tiou  to  their  caunty  site,  and  the  acts  done  CaJulhcrs  V.  Slaiightcr    iTeat.),  2    S.  SV. 

m  pursuance  of  the  same,     McCoy  c.  Jus-  ^^J?:  S^*^ 
ikci,  etc.,  6  Jones  (N.  Car*>,  L.  488.  wifwaiiB-  —  Where. before  the  adoption 

T«iui«t*te,  —  The  Tennessee  Act  of  Dec»  of  the  constitution  of  Wisconsin^  lb<r  tcrfi 

14,  1871^  providing  for  the  removal  of  a  torial   legislature   had   adopted  a  counl]^' 

counly-seat  from  one  place  Co  another,  h  seat,  but  afterwards  passed  aji  act  providing^ 

nnconstitutJonal.    Ten  n.  Const,  art  I  a,  §  4.  for    the    selection,  by  commissioner^  nt 

provides  that  a  county-iieat  cannot  be  re~  another  place  for  Ihe  establishment  of  puK 

moved  without   the    concurrence  of  two-  lie  offices  and  the  holding  of  the  con"^'- 

thirds  of  the  voters  of  the  county.    Stuart  until  suitable  buildings  should  be  ert- 

J',  Blair,  8  HajEt  (Tenn.)  141,  at  the  site  adopted,  Ae/^,  that  the  i:: 

T«xt«.  —  By  &cct.  2  of  the  Act  of  Texas  became  the  permanent  scat  until  a  removal 

of   May   9,    183S,   providing   for    the    re*  should  be  made  by  positive  lei^tsUtion,  or 

moval  of  county-seats  of  jus^ttoe,  the  chief  the  happening  of  the  contin 

justice  of  the  county  is  made  the  judge  of  to  in    the  act    providing    I 

what  shall  be  a  sufficient  number  of  petl-  Matter  of  La  Fayette  Co-^  ^  (^ -.  , 

tioners  to  authorise  the  ordering  of  an  elcc-  tt2 

rion ;    that   section  doe*  not   require   the        Weit  Firgluitt.  —  Under  sect.  1 5  of  rk 

petition  to  be  signed  by  a  majority  or  any  39  of  the  Code  as  amended  by  ch,  5  oS 

iipecified    number    of    persons.      Alley   r.  Acta  of   iSSi^  Ihe  |>eti£ion  ^ht>ttid  coin 

Den  son  I  S  Tex.  207.  with  a  prayer  thai  the  county  court  shuuii 

in  order  to  remove  a  county-seat  from  a  make  an  order  that  a  vote  be  taken,  at  ihi 

place  not  withm  five  miles  from  the  centre  neatgeneralelectionto  be  held  in  the  counts 

of  the  count yt  to  a  place  within  five  miles  upon  the  question  of  the  re-locaijon  ci 

from  the  centre,  only  a  majority  of  all  the  coumy-seat  at   the  piace  named  in 

votes  cast  IS  reqmred,  not  a  majority  of  all  petition  ;  and  this  place  is  designated  v.  1. 

the  votes  which  might  oos^ibly  have  been  sufficient  certainty  when  it  is  called  a  i:: 

cast  if  all  the  qualified  electors  had  voted,  tain  city  or  town,  and  there  shou'  '   ' 

Alley  p*  Denson,  9Tex.  297,  designation    of    the    particular    )■ 

The  judges  of  the  State  courts  appointed  such  city  or  town  as  the  place  wL 

by  the  provisional  governor  of  Teaas  were  county -seat  is  to  be  located,  no  Uiaticr 

clothed  vrith  political    as  well  as  judicial  much  eictent   of  land    is   covered    fn 

powers  J  and  the  chief  jutatices  of  the  coun-  boundaries  of  such  city  or  town*  or 

lie*  had  authority  to  order  an  election  to  sparse  in  p>ortions  of  these  boundaries 

determine  upon  the  removal  of  a  co unify-  be  the   population.     Dooliltie   e>*  C<*uiu 

^eat,      McClelland   z\  Shelby  County^   32  Court,  iS  W.  Va.  1501. 
Tex*  17,  The    qucstTons   whether    such    petit i.i 

Where  the  statute  requires  an  applica-  iihoiild  l>c  allowed  to  tie  filed,  and  vthr 

rion  to  remove  a  count y-scat  to  be  made  to  the  order  ii-^ked  for  m  the  petition  *h 

the  county  court,   which   is   to   determine  be  granted  by  ihe  county  court,   art 

whether  tt  has  t>een  made  by  a  majorilv  of  judicial   questions;  but  it  is  an  abe^ 

the  registered  voters  of  the  county^  and  to  duty  imposed  upon  the  count     -    ■- 

order  the  election  and  give  notice  thereof,  such  a  petition   a-s  is   pfe- 

it  may  be  u^ifcrred  that  the  legislature  iiv  law  is  presented  and  duly  \ 

tended  to  confide  to  the  couqty  court  the  davit,  and  signed  bv  the  requisite  numbc 

inveitigaiion  and  determination  of  all  the  of  legal  voters  of  tne  county  t^  f>f^rmtt  * 

other   fach>  necessary  to  a  fair  and  legal  to  be  filed,  and  to  make  ih' 


election      Worsham  p,  Richards,  46  Tex. 
44  K     See  rx  pitrtt  Towlct,  4*  Tcje.  413. 


The  district  tourts  of  Texas  have  no 
jurisdiction  to  try  cases  of  contested  elec- 
tions for  county*scats ;  and  it  is  settled 

there,  as  well  aa  elsewhere,  that  a  court  of   v.  County  Court,  ^  W.  Va.  159* 
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for  in  the  petition ;  and  \hi 

no  discretion  to  refuse  i-^  ^ 

ttou  to  i>e  fikd,  or  to  > 

it   refuses  so  to  do,  sn 

can  h^  enforced  by  muHtUmmM. 


t»VM>l)Ul 


loCftrt 


COUPLING   CAJ?S. 


uid  Apparfttnj^ 


ETG  CARS,  nrXOEIES   BT.  —  See    also    Contributokv 
cti»  Fellow-Servants,  Master  and  Servant. 


ti  of  the  Compaiiy  aa 
id  Apparatus,  417, 
Eniploymcnt,  420. 


to   3.  Contributory  Negligence,  426. 

4.  Fellow- Servanta^  429, 

5.  Evidence^  430, 


atioo  of  the  Company  as  to  Caw  and  Apparatus.  ^ —  A  railroad 
s  under  obligation  to  its  employees  to  exercise  reasonable 
'  '    cnce  in  Turnishing  them  cars  with  safe  and  suitable 

.rains.* 


tf  Biifflp«rii*Ii  k  ilic  duty  of 

mpaTiy  to  further  the  safety  of 

I  f>y  fiWffTshing  asi  far  as  |>o!i»i- 

'  .|ti:tl  height     Mill- 

A  K.  Co  ,  36  Iowa, 

1^    ijli  that  one  car  is 

Tj  so  IS  to  render  it  diflt- 

ai pi i Jig,  does  hot  coiistv 

'      -t  atich  ;i  kind  4is  to  render 

1 1.' Mr,     Ft.  Wayne,  I.  &  S,  R. 

'VI  ,  V^  \tfch,  fjj;  St.  Louis, 

I J    ;  -  -.  44  Ark.  29t  J  s,  c, 

^     k    Ciu.  629;  Kelly  p. 

Co.  (Wis.).  2r  Am.  & 

And  where  a  sefvant, 

u^  of  unequal  height*  ncgleci- 

?  croaked  link  ordinarily  em- 

'  in  conscfjuence.  he 

I  CO  n  I  r  i  b  u  I  o  ry  i^e  g  I  i- 

. ..  I  .^  .1  *  ^ .  o  V  e  ty\    i  I  ul  ett  P.  bt. 

;,  Co,67  iMo*  319. 

rCo,  ^.  Black.  88  111  U3,tlie 

s,  that  the  coupling  bars  of  a 

"d  with  iron,  of  oue  com] j any, 

if  another  comp»iiiv»  were 

Si   and  the  plaintiff,  in 

ween  the  cars  to  do  the 

hand  e rushed  Ijctween 

hi,  in  the  o|7ini'oti  by  Mr^ 

W*  that  it  was  the  jjiatnliff's 

n  not  ascertAjnlng  the  condi* 

■  ITS  before  attein|)ting  the 

It,  •*lroni  his  eJtpcrjcno: 

t  Ihc  yarti,  *inct  the  fre 

■  f   cars  thns  constructed 
nc  had  reason  to  *iU]>po5.e 

m  tjue?.tion  was  liable  to  have 
the  sit  nation  it  W3-^  here;  and 

■  cxattiine  and  asccr* 

■  t  have  dune,  what 
.  ..a  car  in  this  respect 

,Ht)n  »he  coupltng/' 
iiit>Ms  in  a  petition  were 
I  of  a  certain  car  was  out 

■  vklence  simply  showed 

'  '      "  I  with  ihnsc  fif 

/ttU^  thitt  the 

lu  give  instnic- 

ami  duties  of   the 

ic  draW'heads  were 

Kline  v.  Kaunas  City, 

VA,  656L 


r  L  -a? 
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Boubli  B9ftdwood»,  —  In  order  10  ihvrale 
ihe  difficulties  occasioned  In  coupling  cars 
of  unequal  heights  of  the  platforms,  a  dt 
vice  has  recently  l>een  introduved  known  a$ 
"double  dead  wot  ►d.s ."  T  h  is  <!  c  v  i  cc  cons  i  »i9 
of  two  blocks  or  bumpers  placed  one  under 
tht^  other,  so  that  the  car  m^y  be  toupied 
by  either  of  them  according  as  it  may  \x 
fou  lid  most  convenient,  M  uch  greater  cart 
is  recjnired  in  u^ing  "double  dead  wood*  ** 
than  with  the  ordinary  coupling  apparatus*. 
But  the  mere  use  of  them  by  m  company 
on  Its  cars  doc»  not  constitute  negligence. 
IndianapoJis,  etc,  R*  Co.  v.  Flanigan,  77 
III  py 

Ana  where  cars  are  received  frotn  an* 
other  company  having  such  a  device,  it  la 
not  negligence  on  ihe  part  of  the  railroad 
company  to  faii  to  inform  its  servants  of 
that  fact,  Mich.  Cent,  K,  Co.  v.  Smilhiion, 
4j  Mich,  111;  s.  c«i  1  Am.  &  Eng.  IL  M. 

Where  a  servant  has  been  in  the  habit 
of  coupling  tars  wkh  double  deadwoocU 
to  others  without  this  appliance,  it  wa.<; 
Wi/th^t  this  was  a  risk  of  his  employment. 
Toledo,  eic,.  R.  Co.  V.  Ulack.SS  lib  112. 

Craw-Bars.—  Where  a  servant  was  in- 
jured  in  cuii|i]]ng  two  cars  one  of  which 
Itad  the  Miller  dr:tw  bar,  and  the  other  the 
ordinary  draw-bar,  so  that  the  ends  of  the 
coupling  apparatn^^  did  not  strike  squarely 
agaiujst  each  other,  but  overla|jped,  the 
company  was  not  held  liable,  the  risk  being 
held  incidcni  to  the  servant' ti  entplovnu-nt. 
T.  W,  &  W,  K.  Co.  ^K  Asbury.  ^4  ill,  439. 
And  in  Pennsylvania  Co.  v.  Long  H*itl'h 
15  Am.  &.  Eng.  R.  R.  Cas,  345,  a  4*iinilar 
case,  it  was  h/fk  that  the  comjiany  was  not 
guilty  of  culpable  neglij;ence  fer  it,  but 
that  the  qtjesiicm  of  negligence  was  ftsr  the 
jury.  If,  however,,  the  draw-bar  and  buiinp- 
cr  tje  defective,  ami  011  that  account  mijuiv 
ensues,  the  company  is  liable,  pr(>vidcd  \i 
has  h.id  time  I  o  correct  the  ele feet,  aitd  had 
notice  thereof^  either  actual  oreuiislrucHvr. 
Lakt^  Efle  ^  W.  R.  Cn,  v.  Everett,  it  Am. 
id  Lng.  R*  \L  Ca.s.  22%  i  lielair  T^  Chkftj;i* 
&  N.  W.  R.  Co.,  43  Iowa,  662?  a**d  sue 
Skd linger  tk  Chicago,  etc.,  K.  C\x(fowa), 
12  Am.  &  Eng,  R.  k.  Ca?*,  ^o6. 

It  Is  a  common  defect^  In  coupling  appa- 


ObligfttioQ  ms  10  Can 


COLTIJya    CAMS, 


ftnd  App«xi 


The  company  is  not,  however,  obliged  to  observe  the  sa 
measure  of  duty  in  regard  to  the  adoption  of  iinprgved  patents 
couplings  upon  their  lines  to  their  servants  as  to  passengers,  1 

r^tus,  for  the  draw-bar  to  be  too  short  the  (act  that  defendant  was  recemw^ 

The  company  is  liable  for  accidents  occa*  from  other  roada    not   corn:- 

stoucd  by  this,  cause.    Toledo,  W,  Ai  W.  R  htfight  with  its  owm,  so  that 

t To.  T/.  Fredericks  71  UK  ?94_  ncceasary  for  brakcmen  at 

Wut  it  is  noitiegligence/trj^onthe  part  take  notice  of  the  relative  '' 

t*i  a  railrojtd  company  to  use  upon  its  road  about    to   make   a  coqplin^.  " 

,m  engine   ihe  tlraw-bar  of  which  is  too  Fihil  ^  }\  M.  R   Co*  ^6  Mich.  Cjjo, 
*hort  to  permit  one  of  iu  cars  lo  be  safely       Open  aod  fioUd  I>r4w-H#»4i  —  Whe 

coupled  to  or  detached  froni  such  engine.  com|fany  had  its  cars  fui  th  i 

W hUtnati  v,  W isco mmSi  M .  R .  C o.  ( W \^. ) ,  d i  j w* h t^ ads   i nstc ad    of  s  - 

12  Am.  ik  Eng.  R.  R.  Cas.  214.  laiier  beiiip  the  ^af'*-  ir>i- 

And  at  the  trial  of  an  action  againat  a  invention,  blji  jusi 

railroad  corporation  for  |>ctii»aiial  injuries  company  w;is  not  \v 

t^ca^ioned  to  the  plaintiff  while  in  its  cm-  draw-heada  o(  the  older  patlti  n,    ^ 

ploy  as  a  br akeman^  by  reas^on  of  the  draw-  ctt.,  E.  Co,  zk  Wheeler,  4  Am*  &  ts 

bar  on  a  locomotive  engine  being  too  low  Cas.  6i^% 

lor  the  work  for  which  it  wa«  itscd,  if  the       MUceilaaeoni  ]}«f«cti.»if  ihc  ^ 

liets  are  in  dSsputCt  the  defendant   is  not  of  ii  particular  car  shcutld  l»e  \>^'- 

entitled  to  a  ruling  thar,  upon  all  the  evi-  company  is  lialjle,— Tolcdc^ 

liencc  in  ihe  case,  the  plaintiff  cannot  re-  S'*  Fredericks,  71    UK  294;  k.. 

*o*rcr:  and  that,  if  the  jury  find  that  the  Richmond,  etCM  R.  Co,,  78  N\  C*j 

only  delect  in  the  engine  ti  as  the  height  of  or  defective.     Le  Clair  f.  Ffr^i   I 

the  draw-bar,  the  pUintiff  cannot  recover*  etc.»  R,  Co.,  30  Minn*  9, 
lawless  T^  Coil necM cut  I-liver  R.  Co,,  136        Arid  where   the   coinpany    pcrT«Hl* 

Mass.  I ;  s.  c,  rJi  Am.  &  Eng.  R.  R*  i^as.gij.  long  bolt  to  project  otit  from  and  1^'^ 

A  brakcman  upon  a  railroad  train  was  the  brake*beam»  and  a  servant,  in  ' 

I  rushed  while  coupling  cars,      The   acci-  tripped  thereon,  aiiti  waa  imuied,  : 

dent  was  caused  li)'  reason  of  the  fact  ihat  pany  was    held    liable*      WedgcwAjr« 

the  draw-bar  of  one  car  was  lower  than  Chicago  &  N.  W*  R.  Co.»  41  VVi».  47 

t h at  of  t he  ot h er  car.    i  J f  d i iia ri iy  there  w as  W i b ,  4 1 7 . 

no  difference  in  the  height  of  dfawvUirs  on        Utit  the  rnerc  failure  of  the  co«n^>ai 

defendant's  cars,  but  the  draw4>ar  of  the  provide    couplini^s   which   i*tll    «ot    \ 

car  in  question  was  five  or  six  inches  lower  readily  is  not  such  negligence  as  will  re 

than  the  usual  heiglit.      This  fact  had  been  it  liable,     Williams  v.  Central  R.  €« 

olsservcd  by  defena.ini*&  insjiector,  and  the  lowa^  396k 

car  reported  for  repairs.    On  the  trial  the       In    Ilouston,  ctc^   R,  Co.  i^    Wai 

court    directed    n   verdkt    for  defcndsmt.  {Tex,)^  2r   Ar-     ^'    V—.   R.   R.  C- 

//>/</,  that  the  court  below  did  not  err  in  plaintiflf,   a    In  n    the   tr. 

s-o  rnstrtHLling   the  jury.      The  court  say,  ordered  to  cnu^  u  cars  on  1 


'  It  is  very  evident  that  the  defendant  was  tra*:k,  to  be  attached  to  and  carrit 

not  in   the  exercise  of  Ihe   highest  care  the   train.    The  injury  occurred   1 

when  making  use  of  this  car  in  its  business,  attempt  to  use  the  links  which  he 

But    the   car   is    hardly  to   be   considered  the   draw-heads  of   said   cars,      C 

dangerous   machinery  in  the  sense  that  a  question  tif  negligence  of  tht  rl-  f- 

defective  engine  is,  or  a  car  with  a  weak-  tonlrlbutory    negligence    of 

ness  in  some  part,  which,  in   its  ordinary  court  correctly  ch^iri:*  d  :ss  f- 

uae,  may  result  in  a  breaking  down,  and  law  impt>ses  on  th' 

put  property  and  persons  being  transported  iumishmg  to  its  en 

in  peril.     This  car,  for  any  thing  that  ^>  appliances  of    all 

pears,  was  in  perfect  mnmnc  order,  and  and  plus,  reasonal' 

might  safely  have  been  run  for  an  fndcfi-  to  enable  such  cmj  .  .y    -  ■■ 

nvtc  period.    The  objection  to  its  being  duties  required  of  thcni,  aii' 

run  was,  ihat  in  coupling  it  to  other  cars  reasonable   diligence   to    kei  1 

more  care  was  required  than  if  one  end  chinery  and  appliances  in  such  \* 

were  not  st3  low;  but  with  care  it  could  l>c  proper  condition  after  Ihev  J^re  fn 

coupled  flafcly,  and  had  been  so  coupled  and  if  plaintiff  was  injtK 

Tegidarly  froni  day  to  day,  and  somettmei  faikireof  defendant  in  tl^? 

l)y  the  plaint  iff  himscif*     The  danger,  such  lie  entitled  to  r^jcover,  u-- 

\^   there  was,   would   arise    mainly   frtun  from  the  evidence  that  it   u 

thoughtlessness;    but  attention  would   be  plaintiff's  duty  as  brakcman  t. 

kept  alive,  and  in  a  meas^ure  compelkd^  by  link  before  undcj  taking  to  use  jl" 
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theless,  bound  to  something  like  reasonable  care.'  But 
md  to  exercise  reasonable  care  and  caution  to  keep  its 
appanitus  in  sound  repair* 

obligations  of  a  railroad  company  toward  its  employees 
o  cars  which  it  receives  from  another  company  under  a 
agreement  for  transporting  tbem  over  its  road.  It  is 
J  inspect  cars  brought  to  its  road  under  such  an  agree- 


D,  W.  &  W,  R.  Co,  f-.  Asbury, 
i;  Nashville,  etc,  R*  Co.  i^. 
*enn,),  4  Ani.  &  Eng,  R  R.  Cils. 
II V.  Pacific*  ctc.^  k.  Co^  46  Md* 
SROuri  Pac.  R.  Co.c  I^'de  (Tex*)* 
Eni?.  R.  R.  Cas.  188,  a  charge 
ous  which  instructed  llie 
(iaiTit  is  Ijound  tQ  protect 
j,.-»u  injury  by  reason  of  latent 
efectN  sp  far  as  human  care  and 
m  accomplish   the  result,"  for 

that  thiii  measure  of  duty  is 
\  inore  stringent  than  that  re- 
LW«  It  is  net  bound  to  discard 
sld  style  because  the  coupling 
th  cars  of  a  new  pattern  is  at* 

mcTca,^d  danger*  Ft.  Wayne, 
. fif,  OUdersieeve,  33  Mich*  133; 
5,  etc.,  R  Cq(.  r^  Flanigan,  77 
"otedo,  etc.,  R.  Co.  v,  AsburVi 

Tokdo,  etc*,  R.  Co.  v.  Blacjc, 

bound  at  its  peril  to  make  use 
le    ljc?ii    implements,   the   best 
and  the  Ijest  methods*     Mich, 
o.  V,  Smithsort,  45  Mich.  z\i\ 
&  Eng.  k.  R*  Ca-s.  rot.    In 
'      Cooley  sajd,  "  Any  form  of 
nil > any  may  select  for  use 
.    ..a  with  tare  can  be  coupled 
^c  company  could  not  afford  to 
road  by  means  of  themp     With 
s  exposure  of  its  men  to  danger 
•A  urtsuf table  cars,  the  company 
*  '  ' ,  Mib}ect  itself   to,  public 
i>r ;  ca.stia1tie^  to  property 
cd;  and  if  it  could  succeetl 
iti  road  with  laborers.  It  must 
j^j?s  increa^d  by  the  risks  of 
tre  potent  facU,  and  they 
ce*  when  a  particular  form 
^:u. "J lately  chosen  and  adhered 
i«  believed  b/  those  who  make 
be  as  safe  as  any  other.     It  is 
rue  that  a  eompany  may  make 
takes  in  such  a  ca^e*    It  is  quite 
r  a  company  to  adhere  unrea* 
something  Which  has  been  thor- 
Lonstrated  to  be  dangerous,  and 
ct  ti^at  it  does  aoeannot  be  con- 
its  favor  of  the  want  of  negli- 
C  on  the  other  hand,  no  railroad 
md  m>   mrmufacturing  or  IhisS- 
dliinetii  of  any  kind,  is  bound  at 
snake  nae  only  of  the  best  im- 


plements, and  the  best  machinery,  aad  the 
safest  methods*  The  State  does  not  re- 
quire it^  and  could  not  require  it,  without 
keepmg  such  minute  and  constant  sui>er- 
visbn  of  private  affairs,  and  tntertering 
with  such  f requeue j%  as  in  all  cases  would 
be  irritating*  and  Gamaglni;,  and  iti  many 
eases  would  become  intolerable.  In  the 
main  the  State  must  leave  every  man  to 
manage  his  own  bui?ines^  in  his  own  way, 
If  his  way  is  not  the  best,  but  neverthe- 
less others,  with  a  full  knowledge  of  what 
his  way  is,  see  fit  to  co-operate  with  him  in 
U,  the  State  cannot  interfere  to  lire  vent, 
nor  punish  him  in  damages  when  the  rbks 
his  servants  voluntarily  assume  are  fol- 
lowed  by  mjuries."  fluTett,  etc.,  v,  St. 
Louis,  etc.,  R*  Co.,  67  Mo.  240;  Love  joy 
V.  Host  on  r  etc.,  R.  Co ,  125  Mass.  79, 

%  Indianapolisp  etc.,  R.  Co.  f*  Flanigan, 
77  111'  365. 

Thus,  in  an  action  by  a  servant  against  a 
railroad  company  for  m juries  sustamed  by 
reason  of  the  breaking  of  cerlam  car-cou» 
plingSt  and  the  consecjuent  falling  of  the 
cars  upon  the  plain  tin's  foot,  it  appeared 
that  the  defect  in  the  couplings  was  known 
to  the  superintendent,  and  that  it  Wis  not 
known  to  piamliff,  nor  was  it  any  part  of 
plamtiff*s  duty  to  ha^'c  such  knowledge 
Ifdtt^  that  the  evidence  was  sufHcient  lo 
entitle  pUmtiff  to  recover.  Bow  ers  v.  Union 
Tac.  K.  Co,  (Utah  h  7  Pac.  Rei>.  251, 

But  if  the  coupling  of  a  freight  car  snd 
dcnly  becomes  out  of  repair,  the  railw^ay 
company  using  the  same  will  not  be  liable 
for  an  injury  to  an  employee  received  in 
consequence  thereof,  unless  lis  attention 
had  been  called  to  the  defect,  or  the  com 
panVi  by  the  exercise  of  a  reasonable  decree 
of  care,  could  have  discovered  the  defect, 
and  had  an  opportunity  to  make  the  needed 
re pai rs.  In dia na po I  is,  e  tc,  R.  Co*  -zh  ¥\ aid* 
gan,  77  lib  365. 

In  an  acticjn  brought  by  a  brake  man  of 
a  railroad  for  injuries  alleged  to  have  been 
received  in  consequence  of  a  detect  in  a 
car  which  he  was  coupling,  the  fact  that 
said  car  had  been  safely  coupled  before 
and  after  the  accident  docs  not  necessarily 
show  that  it  was  not  broken ;  and,  in  spite 
of  the  proof  of  that  fact*  the  jury  would  be 
warranted  in  finding  that  the  car  was 
broken.  Reed  r'.  Burlington,  etc.,  R»  Co* 
llowa),  33  N,  W,  Rep.  451* 
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ment,  and  to  reject  them  if  obviously  defective,  equally  with  cars 
which  it  ovvn^,* 

2,  Eisks  of  Employmaiit.  —  Nobody  disputes  that  when  a  persoi 
enters  the  service  of  a  railroad  companyi  he  assumes  the  risks  and 
dangers  incident  thereto,  and  cannot  demand  compensation  from 
his  employer  for  any  accidental  injury.  This  rule  finds  frequem 
application  in  cases  of  injury  to  employees  while  coupling  cars.* 


1.  Gottlieb  r/.  New  Yorkp  etc,  R-  Co. 
(N.  Y.),  24  Am.  St  Enc-  R.  K,  Cos.  421. 

In  this  ca^e,  on  n  dirk  night,  when  thft 
sntiw  was  gn  the  ground,  the  plaiiitiff,  4 
hrakeman,  was  Sient  to  couple  together  two 
cars  In  a  freight  train,  which  had  broken 
apart.  The  defendant  had  three  raits  laid 
which  enabled  k  to  run  broad  and  narrow 
gauge  cars  in  the  same  train^  Freight  car* 
uauaJly  have  ufxin  their  ends  pieces  o( 
wood  called  buiiij>erst  extending  »JX  or 
eight  inches  beyond  the  car,  so  that  ii  the 
draw*headi  pAs^  each  01  her,  the  shock  1% 
received  by  the  buffers,  and  a  brake  man,  if 
he  be  b«lwccn  the  car»,  will  Ije  uninj tired. 
One  of  the  cdfb  wh|ch  tht!  plaitUiff  was  to 
coupk  w.VJi  a  broAC^auge,  and  the  other  a 
nai row  gauge  cir.  The  buffersi  only  ex- 
tended three  ivichcs  beyond  the  C4r,  These 
car*  did  not  belong  10  the  defendant*  1*he 
draw  heads  passed  each  cither,  and  the 
plaint  iflf  wfia  nijisred,  ■  It  wa3  held  that  the 
question  of  defendant's  negligence  in  fail- 
ing  to  ha^e  proper  bcimfjers  upon  the  cars 
used  by  it  was  projitrly  submitted  to  the 
jury,  and  that  a  verdict  itt  favor  of  the 
plaintiff  would  not  1>c  disturbed.  And  sec 
St.  Louiii*  etc,  R.  Co*  tf.  Vabriu^i  56   ind, 

The  defend itnt  recefvcd  imo  ii*  service 
from  another  railway  ciimpany  a  freight 
car  which  proved  to' be  in  disrepair,  and 
which  it  neglected  to  inspect  and  re|»Lr 
within  a  reasonable  time  ih^re^fteh  The 
plarntjff,  a  brakesman,  in  atteiTiirting  to 
couple  the  car  m  question  with  another  car, 
was  severely  injured  in  conHrq«cncc  of  its 
defective  and  tm perfect  condition,  which 
was  not  known  to  him,  but  was  discovera- 
ble upon  proijcf  inti petition.  //<■///,  that,  a.^ 
respects  such  defects,  the  company  ii-ere 
answerable  for  the  same  degree  of  care  and 
diligence  in  the  management  and  Ui*c  of  a 
foreign  car  received  into  its  servkc  as  in 
ihe  case  of  its  own  cars  in  like  drcum- 
Alanccs,  P'ay  ta  Minneapolis  &  St,  L.  R. 
Co*.  JO  Minn.  2pi  s.  c,  II  Am*  &  Eng, 
li*  K   Cas*  193. 

The  siattitory  Tpqtnrcmcnt  thit  every 
railroad  shall  Imparl  tally  and  diligentty 
receive  and  forward  the  cars  of  other  ro.ids 
docs  not  apply  to  cars  nnfit  for  (7as,-^nj:e, 
hut  means  that  no  needless  dihvys  or  hiir- 
derance!*  shall  be  inter] Kised,  ^nd  that  all 
precautions  against  the  ujjc  of  iuipropcf  cars 
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shall  be  adopted  with  reference  it»  fea*0»3>' 

ble  despatch.   Smith  p.  Votterr.  ^f>  Mich.  s0; 

s.  c,  J  Am.  &  Lng.  R.   I  \n4 

a  railway  company  cai3.  ai 

this  duty  la  its  setvanu   ..,.    .,,. 

and  pTOieclion  by  a  contract  ^ 

other  compiinies,  whuse  car*  are  u 

the  latter  shall  keep  them  in  rcfuir .    'iirt 

general  rule  h,  th,it  the  cm  plover  in  Ivutm! 

totisedii. 

taining  t- 

to  be  Ha,i..,.. .,  ,.,,..  .....   ,  , 

without  regard  to  the  owh 
same.  Chicago,  etc,  R.  Co. 
IIL  314  :  17  Am.  ^  Eng,  K  K-  Cas^  (><*> 

Out    where   a   statute   requires  riilroid 
companies  "  to  deliver,  with  due  d. 
all   cars  wholly  or  partially   loa' 
freight  consigned  to  points  on  coi 
roads,**  it  is  not  f^r  st  neglige ncn  ^ 
company  to  take  such  a  tar  tiot  i  : 
with  *' suitable   apparatus*'   for   coupiutit 
Simms  v.  South  Car.  K.  Co.  (S.  Car.),  1  S. 
East.  Rep.  4S6. 

%.  Wbftt  IiijuriM  Are  Eiiki  tiiosipd.^ 
Where  there  was  a  hole  in   the  i^' :'MJ.ir.cT 
b«twcen  tracks,  seven  or  cighi  int 
by  three  or  four  wide,   Gardner,  u 
a  switehtnan,  and  had  been  darccted  n^t.  ui 
couple  cars,  ui>dcrlook  to  do  so  on  a  mov- 
ing tram  :  his  foot  caught  in  1'      '  \\\h 
he  vvas  injured,     The  hole  ^'  1  a 
character  as  not  to  have  rc.i                   't^l 
notice*    //f/r/,  that  the  scrvan 
risk  of  his  employment,  rrnrl 
was  not  I  table,  no  rv 
ble  to  the  compan' 

discovering  V^wd  TCl>:irrn( 

ner  rr.   Midu  Ccnii.  R.   • 

&.  c  ,  24  Am.  &  Eng-  R   1  ,   • 

And    where   a    brake  man    on  *t 
train  fell    t»etwccii   cars   whtlt*  ttt- 
them,  And  into  jt'cuUen^  f. 
killed,  hdd  that  there  wh**  i» 
any  such  defect  in  the  it 
as  Wfjuld  fender  the  com 
Hock,  cli:,,   H.  Co*  r.   1  ■ 
331;  s,  c*^  5t  Am.  &  ling*  H.  : 

So,  where  a  bfnkcmsit  w  t 
attempt!  I 
ing  to  th 
and  a  c.u    . 
reason,  as  all 
couplings  of    ' 

company  was  noi  liikblb*    Kcll>  ^  WudMr 
20 
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\.  Co,  (Wiii.),  21   Am.  &  Eng. 
6j3,     And   the  fact   that   the 

of  two  tar^  which  |>}aintiFf  was 
lo  tuuptc  were  n<^r  perfectly 
id  that,  h\  at  templing  to  make 
g,  he  moved  along  with  the  cars 
his  foot  In  a  frog,  and  was  in- 
m^iilticicnr  to  show  negl!igence 
pany,  rendering  it  liable  for  the 
illiama  'k  CenuaJ    R.  Co.,  43 

son,  T.,  &  S.  r.  R.  Co.  &.  Wag- 

u  660,  a  brakcnun  y|>on  a  rail* 

vxs  iiticmpiitig  rri  couple  a  car 

Owing   10   a   dekct   in  llie 

;i,  he  v¥as  ixnjible  tL>  withdraw  it 

he  draw-bart  which  ha.d  a  defcc- 

in  consequence  silipiitd  pii5t  the 

struck  and  inmrcd  him.     lie 

le    defect    in    The   coupUtig^^pin, 

'     '  '  ijf  the  ofti^ 

■w  ol  suth 

....       ..    .vti  to  liave 

detect  in  the  draw- 
ifty  had  assumed  all 
vftienii  and  was  not 

in  r .  >hi  hrgan  Cent  R,  Co,»  55 
.  c,  T7  Am,  &  ICni^,  R.  R.  Cas, 
jinccr  and  Hreman  in  charge  of 
five  of  a  railroad  train,  having 
left  their  respective  )>o5ls,  I  he 
who  it  was  altered  was  rticom- 
he  purpo<ic,  umlertodk  to  take 
A  the  eng:incer»  aiiti  ordered  a 
o  make  a  coupling;  and  while 
ryitig  this  order»  and  in  consc- 
the  iMiskilfulnesit  of  the  con- 
brake  man  w»s  injured,  fhht 
action  against  the  railroad  for 
*  he  had  af*sumed  the  risk  of 
rncnt*  ixx^^  wa;j  tiot  entitled   to 

■n  v^  HotiHton^  clc.»  R-  Co.  (Tex4i 
ing.  R.  R*  Cas.  irj.  it  was  hthi^ 

it  i^.  by  the  custom  and  usage 
id  cant  pa  ny,  part  of  the  duty  of 
t  to  couple  defcctfve  or  broken 
lat  they  may  lie  takcTi  to  the 
tpair,  lie  wfH  lie  held  to  have 
e  risks  incident  to  that  particu- 
nent,and  cannot  recover  in  case 
p'  a u^ rained  therein. 
Jelphia,  etc.,  R.  Co.  t^  Schcrtle 
.,  &  Eng-  R.  R.  Cas.  158,  A.,  a 
>n  a  railroail  train,  was  engaged 
and  unco  It  filing  cars.    It  became 

order  to  coa[jle  a  car  to  an  en- 

c  his  stand  on  the  back  of  the 

?n^tue  appr.iached  the  car*    Just 

'      king  towjfik  the 

]i  where  he  had 

■  ^ ^     ...  i^  uf  the  lank,  and 

his  cnJitomary  and  appropriate 

ect  the  coupling  at  the  pro|ier 

d  crossed  the  track.   A  moment 
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after  the  engine  liecan  backing.  A,  wi« 
heard  to  crv  out,  and  seen  to  spring  back 
from  the  tank,  the  wheels  passed  over  hint, 
and  he  was  killed.  No  one  Siiw  the  acci- 
dentj  or  coutd  tcH  whether  A.  wan  endeav- 
oring to  climb  on  the  tank,  or  not,  when 
he  fell.  There  was  evidence  that  the  stqis 
were  imperfect  in  number  and  construction, 
although  A-T  who  hatl  been  employed  r>n 
Ihe  engine  a  long  time,  had  tievcr  com 
plained  of  them*  or  desired  to  have  I  hem 
alteredf  as  it  waa  the  comfsany*s  habit  to 
have  done  on  the  requcM  of  eniployecs; 
aho,  that  that  part  of  the  roatMied  where 
the  accident  occurred  was  rooyii  from  re- 
cent repairs*  In  an  acilon  bv  A /a  widow 
and  children  against  the  railfoad  comf;any 
to  recover  damages  for  A*^s  death,  alleged 
to  have  been  caused  whi^e  he  was  stepping 
on  the  tank,  by  reason  of  his  mbsmg  his 
footing  in  ctmseqm  sic  neghgencr 

of  defendant  m  pi^'  irficietit  steps 

and  a  itmgh  ro.idbu  .,    :]at  there  was 

no  evidence  of  negligence  to  go  to  a  jury, 
and  that  the  court  sboald  hai^e  given  bind 
ine  niKirni^tions  to  tind  for  defendant. 

In  Chlcigo,  etc ,  R.  R*  Co.  t\  Ward,  6t 
II L  (30,  a  brake  was  out  of  repair,  and, 
while  conpling,  a  brakeman  was  thruwit  by 
it.  and  injured.  The  comparLy  was  in  the 
habit  of  sending  damaged  ears  for  repKiit 
to  the  place  where  the  accident  occurred. 
The  man  ran  every  day  to  this  place,  and 
his  duties  required  him  to  assist  In  han- 
dlmg  these  damaged  cars.  This  car  had 
been  damaged,  and  was  going  to  be  re- 
paired, but  there  was  nothing  to  show  that 
It  was  badiy  constructed  originally.  As 
the  man  was  constantly  and  of  necesstity 
exposed  to  such  risks,  htU^  thai  the  com 
pany  was  not  liable. 

In  Indianat>olis,  etc.,  R.  R*  Co*  v.  Flani- 
gan,  77  lib  365,  the  danger  of  double 
dead  woods  was  passed  upon.  A  freight 
conductor  altem|>ted  to  couple  a  car  which 
was  moving  to  one  which  was  stationary 
One  of  the  cars  was  equipped  with  a  dnu 
ble  deailwood*  The  pin  in  the  draw-bar 
of  the  standing  car  stuck.  In  the  aitem(n 
his  arm  was  crushed.  It  did  not  ap|>ear 
that  the  drawbar  was  ilb constructed,  or 
that  It  had  been  so  long  out  of  order  as  to 
charge  the  company  with  negligence,  li 
appeared  that  more  care  was  needed  in 
handling  cars  w*iih  double  bulTers  than 
other?,  but  such  cars  were  In  use  on  this 
and  other  roads,  and  that  they  could  safely 
be  used  if  care  was  observed.  Hdd^  that 
the  use  of  such  cars  by  a  company  was  not 
negligent ;  that  the  man  ought  to  have 
knowti  his  danger ;  that,  by  remaining  fn 
the  service,  he  assumed  the  risk,  and  could 
no!  recti ver  for  his  Injury- 

In  Chicago,  etc.,  K*  R*  Co.  v.  MutSTo*, 
§5  III.  55,  it  appeared  that  the  injured  man 
knew  that  the  coitpllng  appAimtuSi  which 
21 
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he  WM  using  when  hurt*  tvsis  di?fective»  h;id  wrEhout  kncnvlcdgc*  and  could  n(>t»  by  rr 

complained  of    i^  but  had   continued    to  ^aniblc  care,  have  kirncd  that  il  wi^  d^j 

work  in  Ihe  service*    //f/#/;  that  he  thus  ^jcroyii,  and  by  rca^san  tlicrcof  received  tb 

assumed   the  riskj  a.nd  Cxiiild  nut  recover  » it j ones  cuitijilamed  of,  they  should  ^nd  t!i 

for  his  injury.  *  defendant  guilty.    jY/M  ihat  the  instr;. 

In  Toledo^  etc**  Co*  v.  Black,  SS  111.  %\z,  was  erroneous  j  that  rcasoniil>k  caie, 

man   injured  while    coupling    cars  whose  ejcercised  by  the  comjjaiis'p  could  ovi.r  l 

draW'bara  were  of  different  heights.     One  cxi^ected   to  reach   the   &;irtic   result  th; 

had  double  deadwoijdst  and  one  w^s  ioaded  wuuld  follow  from  ibe  same  care  on  tb 

with  iron,  which  projected  over  the  front  part  of  the  deceased  \  that  if  hl»  care  an 

of  the  car.     It  Api^iifcd  that  he  freauent*  diligence  could  not  learn  thai  the  platf<^ 

ly  had  lo  co&ple  cirs  similarly  toadcJ,  and  was  dangerous,  it  was  uiirea.sonabk  ( 

with  similar  coupling  apparatu^^  and  that  pule  notice  or  negligence  in  not  kn* 

it  was  more   than    usually   d.utgcrau^    to  lo  the  defendant,     Chicago,  etc,  R.  C  .. 

couple  cars  whose  draw-bars  were  of  differ-  Clark  (111.),  15  Am,  &  Eng.  Corp.  Cas,  26 
ent  heights.     /Md^  that  this  was  an  ordi-        Plaintiff,  a  prakeman  in  the  employ  of 

nary  peril    of    the   einploymenc,  and  one  railroad  company,  who,  although  a  r 

which  he  asiunied*  was  allowed  by  his  father  to  ^nd  en 

In   Fort  Wayne,  etc,  %*,  GilderskcvCt  ^  ment  for  himself,  had  his  hand  crusi 

Mich.    I J 3,   an   employee    was   injured    m  licine  caught  tet  ween  the  dead- block- 

eoupling  cars,  one  of  which  had  a  pJatform  cotij>IJng  cars.     According  to  his  owh  . 

tower  uxsLVi  was  usuaL    The  car  was  not  liinotiy^  he  thought  the  cars  were  cfimin 

in  itself  unsafe  or  unfit  for  use.    The  scr-  too  fast, and  signalled  lo  stop  them;  In 

vant   knew  the  car  was  more  dangerous  although  they  did  not  stop,  and  h* 

than  ordinary  cars,  and  it  did  not  appear  thought  that  they  were  movmt;  too  1^ 

that  complaint  had  been  made  to  the  com-  .pepped  in  betwecn^ai!  '      '         '      * 

pany.   of   ihat   any  assurances   had    been  the  coupling.     Ileuinl 

giv^t\  that  its  use  should  be  discontinued,  lion  of   draw-heads  M- 

Neidt  that  employee  could  not  n>cover  for  knew  that   it  was  dangerous  to  gr 

hia  injury,  becuu^c^  while    the  employer  hand    between    the    deafl  hlofrl;^. 

must  u»e  reasonable  care  in  selecting  ma*  that  the  plaintiff,  in  a^ 

chinery  and  appliancesi,  he  need  not  use  rnent,  assumed  the  ri-- 

the  safest  known,  that  his  iiijury  rcsultcri  u. 

In    ffulctt  t'.  St.  Lonis,  etc.*  67  Mo.  230,  his  own  negligence,  aiid  ili 

an  ex|jcrienced  brakemaii  tried  to  couijIc  was  not  rusponsiblc.    Norh 

cars  of   unequal  height.      The   inequality  z',  Cotierelt  (Va.K  i  S,  Ka#i.  Rep,  i;> 
was    apparent,  but,    instead    of    using    a        Where  the  conductor  of  a  freight  tnti 

crooked   link  as  usn«tl  in  such  casesi  he  who  was  not  bound  to  couple  t^r  uno 

tried  to  couple  with  a  straight  one*    The  cars  except  in  case  of  emergency,  »' 

whole  matter  was  under  his  control      He  look  10  jjerfortii  this  doty  wbtt"  • 

failed  to  make  the  coupling,  and  was  in-  emergency  cjtisted,   and    w.ia    I 

jured.     IMift  that    the   company  was  not  doing,  it  was  hriJ  that  he  had  v 

negHgent  nor  liable,  run  a  Hsk  mrtside  the  scope  of  hi*  ctuplu 

In  Wolscy  V.  L*  S,  R.  R.  Co.,  ^^  Ohio  St,  ment,  and  that  the  cnmpanv  wris  n«^t  li 

servant  injured  while  coupling    by  hand.  bk.     Scars  f^.  Cen if al  R.  &  1  i>,  i 

A   rule  of  the  company  provided  for  use  Ga,  610.      So  where  a  rn  eti 

of  a  stick  in  all  ca.5es,  but  there  was  evi-  ployed    ais    a    t,^!'^  ^  ■"  "^  '' 

dence  the  rule  was  impracticable  and  not  orders    of    his 

observcil>      //M/,  that  the  reasonableness  dangerous  work  ■ 

of  such  rules  cannot  depend  on  the  |udg-  ner  r',  Mich.  Cent.  K*  Co*  iSIulI*  ),  i\ 

ment  of  the  employees  ^  that  the  company  &  Eng.  R,  R,  Cas.  435,     ?5ec  also  W 

wa:5  not  liable.        '  &  A.  R.  Co.  r,  Bi,^fiop,   5^  Ga-  465 ;  i 

Plaintiff *s  intestate  was   injured    in  at-  ledo,  etc.,  R.  Co.  v.  AsbuTv,  S-t  lit  429. 
tempting  to  couple  cars  at  a  side  track,  ad*        Where   a  servant  knnvvs   ih;it  thr  "1 

jaccnt  to  a  |>latfo?m  used  for  loading  stone.  pHng  apparatus  employed  by  hitn  is  ' 

In  making  the  coupling,  he   got  fetween  tive,  and  yet  makes  no'compl. out,  bir 

the   platform   and    cars,    and    nis    lantern,  tinues  to  uae  the  same,  he  is  prcsum 


from  some  cause,  got  between  him  and  the 
cars,  and  was  so  pressed  against  him  as  to 
mfl^ct  injurie*.  from  which  he  died.  It  was 
claimed  that  the  defendant  wa*  negligent 
in  coti*tructing  the  platform  so  near  ilie 
track.  The  court  instructed  the  jurv  thai 
if  the  track  and  platform  were  dangerous, 

and  the  company  by  reasonable  care  could    marked,  anti  set  aside  as  dantaged.   VVhei 
have  learned  the  fact,  and  deceased  was    this  is  t*ie  case,  the  servant  using  such ca 
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run    alt   the  risks  incident  thereto, 
cago,  etc.,  R.  Co.  v.  W  ard,  lufr 
go,  etc.|  R.  Co^  ^f.  Munroe,  imfr 
field  V.  Richmond  &  IX  R.  C«,,  ;..  : 
^00 ;  ije  Clair  7\  Si.  Paul,  etc*  K,  t 
Minn.  9.     Particularly  does  this  prsi 
.ipply    where    the    cant    in    ipjevtion 


l&plOTinaat. 
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ll«l»  of  £mpl<»ym«al. 


he  severity  of  this  principle  is  relaxed  in   favor  of  the 
?e,  in  case  the  defect  or  danger  is  not  such  as  is  open  to 


ongest  possible  reason  to  cjtcr- 
jn,  and  wiil  be  ktid  to  have  as- 
Kb  more  than  ordinary  risks. 
Haaston  &  T.  C*  R.  Co.  {T^^-H 
Eng.  H-  Rr  Cas.  213;  Chicago, 
>,  V.  Ward,  suPrK%, 
\  Cart  wittt  lo4dt  pro JMtine.  — 
ailruad  company  is  in  the  habit 
ng  fro^i  other  railroads  cars 
h  linibcr:^  uhich  projccr  over  the 
c  cars  so  b\x  a-s  to  make  it  dan- 
airy  one,  except  a  carefuh  skil- 
priidcrtt  jwrson,  to  attempt  to 
\  cars  together,  it  is  not  negli* 
the  railroad  company  to  order 
t  such  a  ^K?r»jon,  who  hiis  been  \\\ 
H  of  the  railroad  company  doing 
It  husincsi>  for  ;ibout  five  mnntlis, 
to  tnikc  siich  ii  coupVfng,  ^.vhcrt 
jt  is  to  be  made  in  broaifi  day- 
owgh  it  may  be  raining  at  the 
:hisf>n,  cIc.'R*  Co,  ?-,  Plunkett, 
m\  s.  c,  3  Am.  &  Eng.  R.  k. 

icre  an  experienced  brakemaii 
;d  by  the  conductor  to  attach  a 
1  wfth  lumber  which  projected 
Lnd  compelled  hinx  to  stoop  in 
ic  coupling,  aitd  in  so  doing  he 
little  and  his  finsers  were  caught 
ipling-link  and  hurt,  it  was  held 
\\A  not  maintain  an  action  ai^ainst 
v  coinpauy,  ^  he  fully  under- 
difficuUy  to  be  guarded  against, 
nductor'wa;a  not  shown  to  have 
dt  in  any  way.  Day  xk  Toledo, 
K,  42  Msch.  533  J  s*  c^  2  Am.  & 
.  Cai^   136 

Tiployee  of  a  railroad  company, 
iccd  in  coupling  cars  from  the 
en  certain  bridge-irons  projected, 
I  by  the  head  between  the  ends 
dge-irons  and  crushed  to  death, 
omary  upon  said  railroad  to  load 
id  manner;  and  A*  had  knowl- 
uf  this  fact,  and  also  that  they 
idcd  in  this  particular  instance, 
^tionii  of  the  company  reatiired 
ees  to  stoop  in  ccm|)lLLg  oelow 
f  the  cjr-a.     A.  knew  of  this  regu- 

had  failed  In  comply  with  it. 
TiK"  so,  he  could  have  effected  the 
ith  safety*     In  an  action  by  A.  s 

minor  thildrcn  against  the  rail* 
►any  to  recover  damages  for  his 
\  that  there  waii  no  evidence  that 
n  bv  dct:edcnt  was  e?ttratirdii>,iry 
e,  and  that  thcref«>fe  it  wa'i  error 
hat  qtiehlion  to  the  jim'.  Hfid^ 
at  the  risk  was  ordmarilv  inci- 
te decedent**  employment,  and 
1  failed  to  take  ordinary  care  in 

4: 


the  premises,  and  that  therefore  the  cflm 
pany  defendant  was  entitled  to  jucjgmeni 
Northern  Cent.  R.  Co.  %\  tlussun,  roi  Pa. 
St.  t  ;  s.  c,  ti  Am.  &  Eng.  R.  R.  Ca^*. 
241 ;  and  sec  Chicago,  etc,  R*  Co.  ».  Mun 
roe,  K5  III  -5, 

So,  the  acceptance  by  a  railroad  com- 
pany of  a  flat  car  loaded  with  lumber  which 
projects  eighteen  inche*  from  the  end  of 
the  car,  does  not  entitle  a  bra  kern  an  who 
is  Injured  thereby  in  coupling  such  car  to 
a  Ixjx-car,  to  an  mst ruction  that  the  com 
pany  is,  as  a  matter  of  law,  guilty  of  negli- 
gence, Ujuisville,  etc.,  R.  Co.  v.  Gowci 
iTenn.),  4i3*  W,  Hep*  820, 

In  I^uisville  &  N.  R.  Co.  v,  Brjce  (Ky-h 
2%  Am.  Jk  Eng.  R.  R.  Cas.  542,  it  was  hthi 
that  where  a  brakeman  on  a  radroad  train 
was  killed  while  engaged  m  coupling  car?st 
the  mere  fact  that  one  of  the  cars  was  xm 
properly  loaded,  by  reason  of  the  fact  ^hat 
lumt>er  projected  over  the  end  of  it  s*o  a» 
to  interfere  with  the  space  necessary  for 
coupling  it,  or  even  the  fact  that  the  con 
ductor  knew  iliat  the  car  wius  thus  improp- 
erly loaded,  docs  not  of  itself  show  wilful 
neglect*  To  constitute  wilful  ntglect  in 
such  a  cas?,  it  must  also  appear  th;tt  the 
conductor,  or  other  person  in  charge  of  tile 
train,  knew,  or  by  the  u^jc  of  ordinary  care 
could  have  known,  that  the  car  was  so  Im 
properly  loaded  as  to  imperil  the  life  of  thr 
servant  or  employee.  As  the  jury  did  not, 
by  its  special  verdict  in  this  case,  tind  that 
the  conductor  knew,  or  should  have  known, 
thai  the  car  was  so  improperly  loaded  as 
to  imperii  the  life  of  tne  brakeman,  and 
the  qu edition  was  not  submitted  to  the  jury 
by  the  instructions  under  which  the  general 
verdict  was  found,  a  new  trial  should  have 
been  awarded  the  defendant. 

But  where  the  evidence  mtroduced  on 
the  trial  tended  to  show  that  the  plaintiff^ 
intestate,  who  was  a  yard  switchman  in  thi; 
cmplov  of  the  defendant  railroad  company, 
and  wdose  duty  it  was  10  couple  cars,  and 
who  was  a  new  man  in  tbe  yard,  *nd  had 
but  little  knowledge  of  the  same,  while  at- 
tempting to  couple  a  flat  car  loaded  with 
projecting  bridge-timbers,  and  a  box-car, 
properly  went  hi  between  them  to  couple 
them,  and  stepped  into  a  ditch  made  by  the 
railroad  company,  of  which  ditch  he  did 
not  have  previous  knowledge,  and  slipped, 
and  in  recovering  hims:.lf  so  i  iiised  his  head 
that  it  came  between  the  |jrojecting  tim- 
bers and  the  boi^-car,  and  was  so  crushed 
that  he  immediately  died,  htU^  that  such 
evidence  tended  to  show  negligence  on  the 
part  of  the  railroad  company,  and  ^mX  not 
i>ccessarily  show  negligence  «m  the  part  of 
the  plaintiff's  intestate,  Hrown  v.  Atchi- 
23 
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jetit  capacity  or  expertcnce  lo  apprdiend  the  dangt^r^  cirto 
^w  to  pcrforcQ  the  required  9ervice,  and  yet  avoid  the  obvi* 
ard» 
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observation  on  ordinary  inspection,  or  in  case  ihe  ctnployec*  oi 
account  of  immaturity,  or  for  any  other  rea^on»  \%  known  to  be  no 

^on*  ft£^  R.  Co.  (Kan. I,  15  Am*  &  Eng.       0t,tt  in  WormeU  r,  Mame  Cent.  R.  Ct 

R.  H,  Caa.  77t.  (Me-K  4  New  Eng,   Rcp-  fv-    -.^^-^  *- 

t^u>  where  ihc  rule  of  4  railroac!  com  puny  pinittuffi  at  machhnat  in  tlv 

provided  that,  while  a  couiik-r  was  bciwcch  directed  by  ihc  foreman  t*.>  „ 

the  cars,  the  train  shuula   nut  be  put  in  moving  some  Ciir^  and  whik  iittem^K 

mention,  jL  coupler  so  ctiga)j;cd  has  the  right  make  a  couplinK  was  hijurtfl  it  %v  t- 

m  presume  that  it  will  not  be  movtd*  sind  llwt  where  4m  cmplo^'e*:,  at 

that  he  couki  pass  between  the  proji^cting  criving  ;tn  injury*  is  in  the 

be*nm^  t>f  the  cars,   which  he  could  have  duties  outride  of  his  regni 

licrtie  if  the  train  liad  not  been  moved  i  and  he  wti],  nevctt^Klrss,  Lk:  I 

if«  while  so   piissing  out,   under  a  signal  sutned  the  rkks  incident    ' 

given  b^'  another  servant  of  the  company,  and   cannot    recover   if   the    injuiy  i»  ib 

the  engmeer  t>;tcked  ihe  train,  arid  the  em-  result  of  a  want  of  due  care  cm  hi»  p^irt 
ployee  wail  caught  between  the  projecting       PUiniiff  :tpplicd  to  ap3>«i1;im'*i  oh' 

beams  and  crvishcd  to  death,  if  he  were  a  for  emplovmcnt*  iint),  in  reply  **>  i"'i 

mujor  his  father  could  recover  for  the  loss  m"'-    ..f  k..-    ,,  ....  .^,,4.  ,1    .!,.►  r..  , 

of  hts  services;  and  a  recovery-  would  not  ^ 

be  prevented  by  the  fad  that  liie  deceased  p' 

might    have   passed    under   the   beattis   in  United  Si ;i it?  ioid  CiuAiU.     fU  wa^ 

^safety  by  stoopirjg.     Central  K.  Co.  v.  flar-  upon  employed  by  the  cumpanv  a«  a  ' 

rison,  73  Ga.  744*  man,  and   served   in   that  n   \\ 

FUintiff'^inte^tate,  a  yardman  in  defentt-  trains   for  seven   or  eigbr  nri 

ant's  employ,  waji  ordered  to  couple  to  the  then,  wflh   his  conMint,  ^11,1   .- 

train  a  car  of  lumber.     The  car  had  Ijeen  **  helper,"   or  caT<ouplcr,    m    ' 

improperly  loaded^  the   lumbef  ptojccting  yard  in  Palestme.     Afur   wcsk 

iwj  far  forward  I  and  hi  coupling  the  car,  three   hours  in  tht«  1^ 

piabtiff's    intestate    was  caught   l>etween  ceived    the   injuries   ^ 

the  projecting   lumber   and    the  tender  of  inpiry  was  c;ii»sed  by  n^ n 

the  locomotive,  and  killed,     The  evidence  li^in  of  a  ibl  car  in  the  ^ 

ihowed  that  the  carder  to  ckceftified  to  couple  pairing    the    roadbed,   iin 

the  car  was  una  u  all  tied,  and  given  at  the  **  construction ''  car,     To    1 

last  minute.     Tlie  car  was  to  Ix?  put    im-  car,  on   each  feide  of  the   ■ 

mediately  into  the  train  for  tfan^iiortaticin.  attached  a  piece  of  wood  four  oKhi^ 

It  was  night,  and   the   projecting  lumber  and  eight  inches  wide,  eJttendipp  firin 

wasseenby  deceased  only  as  he  approached  draw-head   to  the  corner  '■•     ' 

it  l>y  the  light  of  his  lantern*     H^ki^  that  reason  of  this  peculiarity 

deceased  had  a  right  to  pre^^ume  that  the  this  car  could  be  coni^i^-i 

car  was  properly  loaded,  and  he  was  not  by  strxiping  t>encath  i 

guilty  of   contrilnitory  negligence    in   not  could   not    be   safelv  < 

dQ^l)rexamininj[:  the  car  as  to  its  readiness  between  that  and  tne  c.ii  lu  wLuih  h  u^ 

for  shi|inieni.     flaugh  tK  Chicago,  ctc.^  R,  to  be  attached,  which  is  the  \\s.ns^  mamic 

Co  (Iowa),  35  N.  W»  licp.  1  t6.  of  making  a  coupHng,     Pl.i-       "  '     ' 

Wliftt  IzLJuriea  are  not  Siski  aJtumed.  —  seen  any  other  c:ir  like  t^ 

Where  the   plaintiff,  a   brakeman    in   the  know   of  the   cxTstcncc  oi   

employ  of    the  company  defendant,  was  that,  when  the  injury  was  Tcce* 

injured  by  coupling  cars  at  night,  bv  falthi^  stationary,  and  the  other  car  \\ 

into  a  ditch  across  the  track,  and  the  cvi-  ^i^'^fn  \\\y^w  it  j  that  he  ran  toil 

dence   was   contiicting  as  to  how  lar  the  car  and  took  bold  of  it,  lunning 

plaintiff  knew  or  had  lieen  warned  of  the  watching  the  moving  car,  and,  ai 

danger,  and  as  to  the  condition  of  the  track,  the   stationary  one,  turned    hln 

a  verdict  for  the  plaintiff  was  not  dislurLw-d.  the  Ifnk  and  drawhcad  to  rtuk. 

ffouston  &  Texas  Cent*  R.   Co.  xk  Pinto  pting,  when  he  was  crushed   lictwcen  tfa 

(Tea.),  tj  Am,  &  Eng>  R.  R.  Cas.  2S61.  two.     He  testified  also,  ^  and  thi*  was  no 

And  where  a  common  laborer^  hired  to  controverted,-^  that  there  w^is   %\\A   - 

load  and  unload  cara,  was  ordered  by  the  enough  between  the  cars  to  wdfnit  the 

company'^  foreman   at  a  depot  to  couple  of  a  man   without   injury*      Th 

*omc  cars,  and   in  attempting  to  comply  manager  of  the  rail  toad  comiui 

with  this  order  was  kiJkd,  it  was  hild  that  that  the  projecling  timbers  u|Vii.i 

the  work  was  outside  the  fecoiie  of  his  cm-  struct  ion  cars  was  a  device  nc> 

ployment,  and  that  hence  the  compatiy  was  the  ubc  of  a  certain  patented  4tt-i 

to  fie  held  liable.      LaJor  v.  ChJcago  B.  &  and  had  been  in  use  some  six  ycai- 

Q.  R.  Co .  5^  ni  40.  the  Tcjta*  fi^  Pacific  and  the  Missouri 
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cnt  capacity  or  experience  to  apprehend  the  danger^  c^rto 
w  to  perform  the  required  service,  and  yet  avoid  the  obvi- 
rd,* 


i^  and  the  leasetl  line;!  of  the 

1   i>tdbxh\y  tltat   urie  cat    in   a. 

■n  iippcJIanl*!*  fo*d  wa*i  of   this 

There   w^a   no  c violence   that 

titiusual  curistructiun  were  u^cd 

itfnj.id  except  tho!>c  UAmed  m 

•  Licral  manager.  NeM^ 

iivild  have  instructed 

i^  kunl  of  couptcri    that 

Mt  one  of  the  rJ^k^i  assumLd 

,  ,„i  company  was  fiablc,     Mu. 

.  ciL  Caaibreath,  6  p».  Law  Re^ 

.  &  W.  R,  R.  Co.  t V  Fredericki^, 

a  sMrkchmiXii  w»»  injured  while 

inc  Aiid  ii  cctiim  csiboQsc- 

tht  L^iboo**:  was  too  short* 

.  ihr  usuiil  kngthi^  I  he  acci- 

I   not  havr  occurred.     This  ca- 

frmlty  in  original  irons tmctton* 

'V  known  by  the  employees 

^.     The    injured  man  had 

n  the  strvice^  and  did  not 

whuh  was  not  rLsidily  \>^t- 

.     lit  under  tht  cirtnmstancea 

cd  due  care  ;  that  the  dangt*roua 

I  thr  car  could  with  reasonable 

r  en  known  to  the  eompanv ; 

d  use  of  the  car  made  ifie 

n  V,  raciRc,  ctc»  R,  R.  Co.,  46 
c^rrftil  and  prudent  brakeoi;in, 
cr  orders  w^s  injnfed  while 
Jury  found  that  he  was  using 
nd  wa*  ii»nor;tnl  of  the  dtfcct  in 
:us,     Thi"  cmtpling  Wii^  dangcr- 

'^ '  ''Ti  company  was  chan- 

n  kind  for  a  t&afer  sort. 
,  1  r ly  w a»  ncg J igc nt  and 

*  V,  Chicago*  cie,  Co.,  41  Ta.  662, 

ce  showed    that  the  draft-iion 

on,  was  out  of  repair ;  that  the 

■  '    'tuiU  knowtedgc  of  the  fact, 

i:ig  inevioualy  notified  the 

-iefect  I  that  sufficient  time 

tcf  (lie  ntiiification  and  Ijcfore 

^n>    handled    the   car  to  afford 

c  the  defect  remedied, 

it  50  suppose.     Nfiii^ 

.WIS  liable. 

of  a  railway  company  to 

■  1  the  line  of  its  road  in  its 

MiUtiii  a  reasonable  dbtancc  of 

w hi* f ever  it  would  naturally  be 

'  .:    biakemcn   in  the  proper 

ir  dniie?!  viould  be  apt  to 

...^  iimplings.     Franklin  «^,  Wi- 

R.  Ci>.  tWmiK),  34  N,  W.  Rep. 

mfsvUle,  etc^  R.  Co.  v,  Frawtcy 


Hnd.),  23  Am.  &  Eng.  R.  R.  Cas.  308*  these 
rules  were  applied  to  the  case  of  an  ln^%* 
perienced  minor  who  was  injured  while 
coupling  cars  with  ** double  aeadwt>ods,** 
and  the  company  held  JUble*  Hut  in  Veils 
V,  TolcdOi  etc.,  R.  Co,,  55  Mich*  tzoi  s,  c, 
18  Am,  &  Eng.  R.  R.  Ca*i.  ti^thc  evidence 
failing  to  cittal^ltsh  negligence  on  the  part 
of  the  defendant  r&iilruad  company  or  it* 
employee'*,  Ant t  showing  that  dct. eased,  whu 
was  killed  while  coupling  cara^.  was  a  youth 
of  ordinary  intelligence^  and  that  be  wa« 
fully  aware  of  the  dangerous  business  in 
which  he  was  employed,  and  tiot  entirely 
ineirperienced,  a  iudgmcnt  in  favor  of  the 
defendant  was  a^nnccl 

In  Rnssell  r%  Minneapolis  &  St,  I^  R* 
Co,j  32  Minn,  z-p^  the  plaintiff,  who  was 
brakcnian  upot^a  riirlroad  tritm,  was  injured 
while  attem|)t]ng  to  con  pie  a  baggage  car 
equipped  With  a**  Miller  coupler,"  to  the 
tender  of  nn  cni^tne  e<^uf|ifietf  with  an  ordi- 
narv  coupler  The  biier  was  not  provided 
wttfi  wooden  buffers  to  prevent  the  tar  and 
tender  from  colMfbng,  as  ihcy  soiriL-timtLs 
do  in  ^uch  case.  In  the  prescnl  insliincc 
they  did  so  collide,  Phdm iff  had  l)cen  for 
some  time  employed  in  the  service  of  the 
company,  /^M  that  whether  or  not  plain 
titif  dad  notioc  of  the  danger  iiivofved  \n 
making  the  coupltng  was  a  question  for  the 
jiir^.  The  court  said,  "  Now,  in  tbU  casc» 
plain  tiff  undoubtedly  knew  the  cbaniclfr 
of  these  two  coupler-j,  fie  knew  ih^t  one 
was  a  Miller  and  the  other  a  coninjon  one. 
He  also  knew  that  the  former  had  a  cert^iiit 
amount  of  lateral  motion;  also  that  there 
was  no  goose-neck  or  wooden  huffers  on 
the  lender*  But  concctling  this,  and  as 
suming  that  be  must  be  held  to  the  ordi 
nary  skill  and  experience  of  brakcmeni  it 
does  not  ap]jear,  certainly  not  conclusively, 
that  he,  by  the  exercise;!  of  ordinary  obscr 
vat  ion,  ought  to  have  understood  I  he  risks 
to  which  he  was  exposed  by  using  s«ich 
couplers,  lie  was  not  bound  to  be  an 
experienced  machinist  or  car-builder.  It 
does  not  ap|>ear  that  he  knew,  or  by  the 
exercise  of  ordinary  observation  ougnt  to 
have  known,  that  the  lateral  motion  of  the 
Miller  coupler  was  sutlicient  to  t>ermit  U 
to  slip  past  the  end  of  the  draw-head  on 
the  tctvder.  Et  does  not  appear  that  the 
use  of  these  two  kinds  of  coupJcm  together 
in  I  his  way  was  usual  or  common,  &o  that 
brakemen  generally  would  or  should  under 
stand  fully  ihe  dangrrs  incident  to  nucha 
practice*  Indeed,  fr om  the  evidence,  it  b 
to  be  presumed  that  prudent  raitroiid  com 
[vanies  do  not  ordinarily  adopt  atiy  sucli 
practice.     Plaintiff  hid  been  uBing  ihem 
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a  Contributory  HegUgeace.— Negligence  on  the  part  of  \\ 
employee  which  contributes  proximately  to  the  injury  recetv* 
will  defeat  a  recovery.* 


an  this  train  for  sume  tiini:,  and  it  dues  not 
a|>pcAr  thai  he  hiuJ  cvtT  seen  rhe  two  cotr 
piers  slip  t>Hast  cacli  other  l>cfiirc^^A  fail 
which  ttjsilnput^hcs  this  case  from  Toledo, 
ctCt  R,  K.  Co.  ^^  Asbtiry.  84  UL  429,  cited 
by  defendant.  Neithcf  doe^  it  appear  thai 
liuch  a  thing  would  be  lilcejy  tP  occur  t%- 
cept  under  peculiar  circianisiancesi  as,  for 
example,  whtTc,  ais  in  ihis  caie,  the  coupling 
wa*  bemg  mndc  on  a  ciirvc.  As  rcmjirked 
by  the  court  below*  the  convexity  of  the 
draw-head  on  the  tender  bcin^  so  sHght. 
and  the  lateral  motion  of  the  Miller  coupler 
being  rcb^iHted  by  a  sjjritig.  we  cannot  say 
that  it  was  obvious  or  apparent  that  thev 
would  b«  likely  to  sJt|>  \>^a%  each  other  if 
I  hey  came  together  a4S  ihey  ordinarity 
would  on  ji  5<trarghl  track.  The  mailer 
wa%  prniwrtv  for  the  jiirv/' 

1.  When  the  £mpl(»7ee  u  gniltf  of  Con* 
tributary  Negligenee,  —  In  ihc  folkiwing 
in^tanct^^  the  coudiict  of  the  empltjvec  was 
hfiii  to  aiiioufit  to  contributofy  negligence, 
and  the  comp.iny  wa^  not  held  liable :  — 

Where  the  cars  did  not  couple  readily, 
and  the  brakeman  failed  to  step  onl^aswas 
his  duly,  but  rcmamed  lieiween  the  cars, 
endeavoring  to  effect  the  coupling  whUe 
they  were  in  mntton.  Williams  v.  Centra) 
K,  Co.  of  l<iwa,  43  Ifiwa,  396.  And  see, 
to  efTeCt  that  coupling  or  uncoupling  cars 
while  ui  TTintinn  la  contributory  neg licence, 
Hurlington,  etc.,  R,  Co.  7',  Coatea  (Iowa), 
15  Am  &  Eng.  R.  R.  Cas,  265*  And  in 
Fui|^U!5on  ♦.  Central  Iowa  R.  Co,  (lowa)^ 
5  Am.  &  Kng.  R.  R.  Cas**  614,  it  was  k^id 
that  if  a  paritcuiar  manner  of  uncoupling 
cars  while  m  niotimi  was  a  cu?^tomary  way 
of  doing  the  work^  and  wa3  negligent  and 
wrodg,  the  plaint itf  himself  for  the  time 
liemg  in  comn^and  of  the  nvovemcuirt  of  the 
tmm,  he  k  himself  tn  part  re!**pon^ibJe  for 
ihc  injury,  and  should  not  !>c  heard  10 
complain.  Bui  see  Plank  f.  New  York, 
etc%.  H.  Co.,  60  N*  V.  607.  In  an  action 
against  a  railroad  company,  for  injuries 
fviistained  by  a  brakeman  while  endeavoring 
to  uiicoupte  cars  itt  motion,  the  written 
contrart  with  the  i-»mpanv,  jtlgned  by  J  he 
brakeman,  which  advi^c.s  him  that  the  un 
eouphn^  of  moving  cars  is  dangerous,  and 
IS  fnrijiddcn,  is  admi?iiid»le  In  evidence,  not 
only  for  the  puqmsc  of  showing  notice  of 
the  danger,  but  a(so  \i\  show  ihe  existence 
of  the  ru!e»  and  notice  nf  it  U*  the  brake* 
man;  and  the  offer  cif  |ilainliff  r«t  consent 
to  its  admission  for  the  [uirptise  of  .showing 
nolice  of  the  danger,  diw:*  not  cnre  its 
erroneous  exclusion.  Sedgwick  r^  lllimn^ 
Ceni.  R  Co.  f  Iowa),  VI  ^^  W,  Rep.  790- 

A  brakeman  »>f  some  e\]H'ri<*ncv.  in  the 

I 


employ    of   a    railroad   company,    si 

between  two  Uix-car*.  which  were  in  n 

in  order  to  couple  them.     Whdr  -■ 

his  foot  slipped  into  a  ceruiis 

frog.     He  fell,  wa^  run  over,  .ip 

In  an  action  to  recover  • 

death.  Ki^  administrator  ^ 

10  the  stand,  and  a-' 

danger  wa»,  in    rum 

coupling  and  uncou|i.  ._,  _...  .  :. 

He  aUo  asked  whether  a  person  \y 

between    tWf>   slowly  movln;f   hot-*- 

couple  ihem! could  see  a  ii 

iftfi^^  that  when  the  railri' 

showed  th;i'   '       -    -  1 1-  -  » 

of  the  all' 

posed,  tht:  .  , 

^ep^esentativc!^  ot   the  dcceajsed,  tv. 

some  excMi^e  for  his  conduct  in  e*. 

himself  to  <langcr.     tn  the  absence  ol  asi 

exense,  there  ei>utd  Xm:  wo  recoverr,  is  t 

deceas-ed   had   clearly  Iwer-       ■    '■:   nf  a 

tfibutory  negligence,     Hu  re, 

Co.  7'  Coateii  (iowa),  15  A  j      .        ^;  R- 

Ca*.  ^65. 

Contributory  ncgb[j;ence  may  br  mffrr 
from  the  fact  that   r 
instde  instead  of  ihi 
of  a  *wttcb  ii]>nn  wiulh 
placed,  liy  which  he  yfi\> 
the  projectifcg  ends  of  the 
came  nearer  together  on  the  toauic  ih^n 
the  outside  of  the  curve.     Mo.  I*ic.  t<.  i 
r.  Lvde  (rex.),  ft  Am.  &  I  '      ]l.  C 

1S8/    Thus.   |jlaintlff*s   ih  li  e 

ployed    m   coupling    cars     -l     ,. .   ,  '1*. 
depot  yard,  in   Detroit,  MicJk,  and, 
coupling  certain  cars  islanding  nn 
curve^  the  draw-heads  of  the  c.ir 
meet,  and  passed  eaeh  other,  -a 
cars  to  come  s;o  cIosl 
crusihcd  to  death.      I 

that  deceased  was  s^l. ..,     

of   the  draw  bar  while  coupling,  an 
the  outside  was  free  from  danger. 
that    the    plaintiff    was    nut    tntiikU 
recover,  the  deceased  havn^p  wiintonlv 
su  med  I  he  r  ]  sk  of  r e  m  ai  n  1  <  \  ' 

fif  the  draw-liiir  when  h*'    > 
to  the  other  ^ide;  nnd  ibiif, 
the  risks  of  the  employment,  h* 
to  look  fjut  for  and  avoid  the  daiiL 
from  the  sharpness  of  the  curve,  U) 
as    an    estpcrienced    brakeman,  d< 
inwsx  have  known  he  was  *  '      <  'u 

r.  Detroit,  etc.  K,  Cor,  U.  ), 

A  servant  wh^^  nmlrrtr^K  '.    c 

hv  nsini;  the  end 
aeouplinj^'I'ink.  1- 
ligence.     Houston,  cu,.  K.  Ctu  ; 
Tex   r  \o\  s.  c.  1^  Am.  Jt  Kn|j.  H*  H- Ct*-  r 
:>ll 
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raiKvay  rompany  )^s  if\  use  rm 
L'bt  Lars  withoat  end  ladders, 

s  which  im  neces^^ary  In 

(pling  while  the  cars  are 
id  A  freight  conductor  is  cogni- 
fact.  it  rs  ckArly  his  duiy»  be- 
■  '  r-s  from  the  side  to 
ihe  piirpoait!  of  uit- 
■  11  whet  her  it  is  m\^ 
4n[i,  it  he  ^ikI^  it  is,  it  iji  »C|; 
b  part  to  attempt  to  make  the 
Afhiie  the  train  Is  in  motion. 
.,  K.  Co*  V,  Warner,  loS  III. 
I  Am*  &  Eng*  IL  R.  Cas.  lOO. 
e  an  employee,  engaged  in 
j,  was  injured  by  reason  of  the 
itjve  condition  of  the  bumper 
d,  and  the  evidence  showed 
before  the  acddent*  he  had 
le  same  car.  and  that  it  was 
I44VC  knuwn  of  the  defect,  if  it 
to  have  reipiirtL^d  it,  and  that 
ty  to  olxcrve  the  cars  and  the 
as  ta  dctL'rniine,  before  at- 
Cdiipic  ihetUi  what  kind  of  a 
MvX^  by  failing  to  olwerve  the 
the  height  of  the  draw^heada, 
a  straight  link,  hfld.  that  he 
sueb  contnbutory  negligence 
I  recovery.  Norfolk  &  W.  R* 
?rt  !Va4*  J  S.  E,  Rep.  145. 
brakeman^soyghl,  in  his  action 
railroad  company  by  which  he 
rd,  to  rctfiver  for  an  injury  to 
ceived  whde  trying  to  cc*uple 
ars,  one  of  which  was  staiion- 
ind  which  plaintiff  stood  while 
as  moving  towards  plaint  iff » 
>le  opjiorinnitv  to  observe  the 
coupling  on  the  latter  car  was 
nk  coupling/'  There  was  evi- 
g  to  ^liow  that  plaintifif  was 
tis,  and  to  be  particular,  and 
weeni  he  ca  rs .  P I  a  in  ti  tT,  h  o  w  ■ 
haying  received  these  warn- 
c  of  the  company,  of  which 
knowI«*dge,  fur  bade  employees 
s  when  in  motion,  to  uncouple 
:in  siith  imprudences; "  while 
wkA  to  lessen  the  danger 

red  that*  when  possible,  a 

be  used      Both  these  rules 

cirardedi    //^/r/,  that  his  con- 

'    -Tc**  precluded  his  recovery, 

upeake,etc.,  R.  Co.  ( Va.! 

'  r. 

■  a  servant  was  injured 
hand,  and  a  rule  of  the 
I   thai  in  such  cases  a 

!  vs  he  used,  evidence  was 
'..  .iKtt  the  rule  was  impractt- 
It  ob'^erved,  inasmuch  a.s  the 
are  no  right  to  judge  of  the 
:ss  nf  the  rules^  but  arc  Iwinnd 
to  ohe  V  t  hem .  ^V  0 1  sey  v.  J ^  kc 
L,  J3  Ohio  St.  227.     And  see 


Hulett  r.  St.  Loiit>>.  etc.,  R.  Co.,  67  M«» 
2J9.  Hut  the  fact  that  plaintifi^  was  injured 
while  disobeying  a  rule  of  defendant^  tlut 
a  stick  must  be  used  in  couplmjj  cars,  dot* 
not  prevent  him  from  recovering  rn  such 
action  when  it  api>ears  that  the  tnjuryactii 
allysuftered  would  have  been  received  even 
if  the  stick  had  been  usAl  in  nr.\king  thv 
eou|>ting.  Reed  v*  Uarlington,  etc^  R.  i'o 
(lowal,  33  N,  W.  Rep.  451- 

An  employee  b  not  bound  by  a  ruk  ot 
the  company  which  has  not  l>eci*  properly 
publislietl  or  brought  to  his  attention,  and 
which  it  has  habitually  neglected  to  enforce 
This  principle  applierl  to  a  rule  forbidding 
coupling  by  hand  Kay  :*  MnineaimJh  ^* 
St*  L.  R.  Co.,  JO  Minn/  2j!  i  s.  c  ,  1 1  Am 
^  Eng.  R,  R.Las,  \i^y 

A  complaint  seek»i\g  to  hold  a  raib»i;ul 
company  liable  for  an  injury  to  an  employe*.^ 
resulting  from  an  alleged  breach  of  duty  in 
failing  to  provide  cars  that  could  beiuouplcti 
by  hand  without  injury  to  the  brakcman,  i> 
met  by  an  answer  which  alleges  a  contract 
between  the  company  and  llic  employee, 
embraced  in  a  notice  as  follows :  "Coupling 
cars  by  hand  is  dangerous  and  unnecessary 
This  work  can  be  efifectuallv  done  by  the 
use  of  a  coupling-stick,  which  wilt  l>c  su|^ 
plied  to  employees  by  yard  masters  at  -^ 
From  this  date  the  company  will  not  as- 
sume any  liability  Of  pay  any  expeni^t 
incurred  by  employees  fin  account  of  m 
juries  received  in  coupling  cars.'*  The 
receipt  of  this  notice,  and  the  employee^ 
continuance  in  the  service  of  the  company, 
made  its  terms  part  of  the  contract  of  env 
ployment,  and  a  breach  of  duty  by  the 
employee  to  undertake  to  couple  ears  by 
hand;  and  the  only  obligation  resting;  on 
the  railroad  company  was  that  of  providing 
cars  that  might  safely  be  coupled  by  the 
use  of  a  cou p I i ng-slicfe .  Pennsylvania  Co. 
V.  Whitcomb  (Indi,  9  West.  Rep  823. 

Employee  not  guUiy  of  C^Qtiibiiiory 
Ke^Ugence  ^  Where  a  brakemi*n  caimot 
eiisilv  uncouple  cars  when  the  tram  (s 
standing  still,  and,  in  endeavoring  to  un 
couple  them  when  the  trani  is  m  motion, 
steps  between  the  cars,  and  there  meet'; 
w*rtn  an  injury  which  is  caused  by  watit  uf 
repair  in  the  road-l^d*  it  cannot  be  luleil 
that  he  is  careless  as  a  matter  of  law;  but 
the  question  is  one  for  the  jury.  Gardner 
tK  Mich.  Cent.  R,  Co.  {Mich.),  34  Am.  .Si: 
Eng  H.  k.  Cas,  .135. 

A  brakeman  was  engaged  in  switch int* 
cars.  He  was  on  a  car  which  was  being 
pushed  by  an  engine.  At  the  proper  f^^ 
ment  he  uncoupled  the  car.  and  signal  led 
to  tht  engine  to  stop,  ?tnftlicient  moment un» 
having  been  communicated.  When  tht- 
engine  was  left  some  twelve  or  fifteen  feet 
behind,  thinking  it  had  stopped,  he  jumped 
down  an  the  track  in  pur^^nance  of  hh  duty. 
was  -tiruck  by  the  enginr,  which  was  still 


427 


Coatritetttory  Kefli^iu«.        COUPLING    CARS*  CMtribaWrr  V4gl%«i 


ndvaivdfip^  ami  w;)s  Jiijnred.     In  an  action  ,iucl  ^^  -    '       "  '  '     '    t  he  »«a  i 

against  Uic  railroad  coj^iimny  to  Tecover  gujJi  ate.     lla 

daniagea,  it  wa^  /^ */«/  i ha i  the  c i rciunsta nces  t\  CI  .  . ^  ,  — ,  ...   —  . -    -i) ,  8  Am. 

were  such  that  the  pbimilf  tnight  very  well  Eng*  K*  K,  Cas*  i^is, 
have  concluded  that  the  engine  h;idstppj>cd,       A  ser%^ant  hepped  lictween  a  teridfr  2 

and  I  bat  it  was  .^ak  for  him  to  ahght  on  !>ic  a  csir  to  uncouple  th^m.     ^ 

track.     Pringk  ^t^  C  hit^go,  cic^  R,  Co.  a  Rride,  and,  in  order  to 

(ItJWa),  iS  Am.  &  Eiig   R.  R.  Cas.  91,  "  ^  ^ 

I'hr  l;icl  that  a  111  akciTian  III  the  emp!<*y 

«f  a  r-iiirtj:id  corporMiou  knew,  or  might  '  ,^  ^  , 

have  ascertained,  that  the  draw-bars  of  a  and  he  was  run  over*    //r/ii'^  that  ir 

Idcomoti^e  engine  and  of  a  car  to  whkh  it  not  ?ieccs!*anly  negligrfi^t  '"  ^S^^  *"it> 

v»*a«  to  he  coupled  by  him  while  Maiidmg  because  he  wa-^  in  ds- 

upon  a  plank  in  front  of  the  engine,  were  thus  acting.     If  he  . 

ol;  unecjUfUl  height,  !i.t>  that  they  would  be  t»on,  he  wis  firf  -  in 

likely  tLi  pa'^s  each  othci   instead  of   cou-  satonic  R.  Co.. 

plmg   together,  though  furnishing  strong        It  i*  tyot  con;  ,,  ,  A<»^ 

rvitknc^  of  carelc^ness  on  his  f^tX^  will  to  ^t^rtd  facing  the  ciraw-bar  in  co^ 

not,  as  tnatt^r  of  law,  prccliide  him  from  This  \%  a  <jiici.tion  for  the  jur)^    i;* 

Tnaiiitaini»g  ati  action  against  the  corpora-  Chicaco,  etc.,  R.  Co.,  43  lowi,  661- 
tion   for  injuries  occasioned  hy  reason  of        In  Flank  XK  New  York,  etc.  R.  Co., 

ihe  draw-b:%rs  aO  pa!»»ing  cath  other,  that  N,  Y.  607.  *^  ■   '        — '      *  *'  -  *"*^-  -^  * 

of  the  engine  being  too  low  for  the  purpose  injuries  r- 

for  whicti  it  was  vised.     Lawless  x\  Con-  man  in  tJ^  : 

nccticot  River  R*  Co.,  136  Mass*  I :  i.  c,  a   freight   tt*iii.      ttuch    v\a%\\ 

iS  Am,  &  Eng.  R,  R.  Cas.  96,  Palatine  Hridge*  uml  w»«4  b.n  i 

The  act  of  an  i?mpb>yee  ingoingljctween  side  track  or  t 

the  cars  to  uncouple  them»  while  they  were  train  to  pass,     - 

moving  at  an  improper  ami  unusual  fate  of  the  switch,  and  .....  ^..  ...^ 

speedy  after  having  signalled  the  engineer  by  the  conductor  to  cuople    I  hem 

to  slacken  speed,  is  not  necessarily  con-  train,  and,  in  obeying  ihe  orflcr,  ^v 

t  rib  utory  negligence;  and  the  fact  that  the  jured.    Plaintiff's  evidence  tcmled  to  ah*- 

(servant's  foot  was  caught  between  the  rails,  that,  as  cleceaijed  was  engaged  in  »he  ait 

HO  thai  be  was  fas^iencd  to  the  place,  would  coupUngi,  he  sieppe<^  into  a  f^i 

not  excuse  the  railroad  company  if  its  cars  trench  about  two  feet  wide  and 

were  negligently  driven  over  him.     Beems  ran  msder  the  tvack.'i.      Tt  wa- 

'- Chicago,  etc  ,  K.  Co,,  5^  Iowa,  150;  s,  c»,  with   ssione   and   tinihern   l.rid 

10  Am.  rk  ling.  Ft.  R.  Cas,  653^  lijcka;  in  the  middle  of  the  sv^ 

A  brakcnian,  in  coupling  cars,  has   the  board  or  plank  wait  laid  across,  an*' 

right  to  Aj^ftunie  that  they  are  tii  good  anti  distance  outside  of  thctrmck,  a  sionr 

safe  condiltou^  and  it  ts  not  contiibutury  wise  the  trench  was  open.     Jt 

negligence  for  him  to  run  m  between  two  nig  Jit,  and   there  w.is  no  ^nuv. 

cars  without  Estopping  to  examiue  and  sec  ground,     [t  alau  appeared  ijiat  i.,..  . — 

whether  the  draw-heads    are   proptrly  ad*  the  deceased  had  been  stoppingthcre»  a 

justed,  or  not.     King  r.  Ohio,  etc.,  Rl  Co.,  that  he  knew  of  the  trench,     TIjc  trcn: 

14  Fed.  Rep,  277  i  s.  c.,  S  Anv.&  Eng,  R.  R*  It  appeared,  bad  l>een  there  over  ten 

Cas.  ttg,  in  the  same  coiuiUion.     Plaintiff  w;: 

Under  such  circumstances^,  he  has  a  right  suited.     This  was  A/* A/ t-  '  .,   i' 

to  assume  that  the  company  has  discharged  tk  Icndant  was  bound  to  1  or 

its  doty,  and  is  not  bound  to  stop  and  took  nary  and  reasonably  sal--    ^  r  t 

to  see  whether  the  bumpers  or  other  appti-  performance  of  the  work  of  cr- 

ances  are  safe.     Rol^ens  v.  Smith,  3  tl.  &  that  the  jury  might  have  bmn 

N.  J13J  Boy  den  f.  Stewart,  2  Macq.  (ScJ  plank  across  the  trench  \\7^-■  ^  ui    : 

|Q;  \Villtams  I'.  Clough,  3  H,  ^  N.  559;  convenicni  standing  or  n  '       >.    ! 

llxon  ^,  Rankin,  14  Court  of  Sess*  Cas*  one  engaged  in  that  wor]> 

(SCJ410;  Ft.  Wayne,  etc.,  R.  Co.  i*  Gil-  way,   and   flight   under  tli^ 

dersleuve»  33  Midi.   IJ3;  Mad  River  &  E.  means  of  which  the  cars  «h 

IL  Co*  r.  Barber,  5  Oh»o  St.  54 1 ;  Totten  r,  that  the  trench  made  the  pbi 

Penna-  R.  Co.,  m  Fed.  Rep.  5(14;  Botiford  a  brakcman  whose  hands   ^if^'i 

t\  Michiean,  etc.,  R.  Co.,  31  Mich.  256.  engaged  in  the  act  of  coui^' 

A  bntkcman  was  injured  while  attempt-  to  Ijc  presymed,  from  lU 

ing  to  couple  cars.    The  evidence  showed  crmstruction  of  the  ?--- 

that  the  speed  of  the  cars  was  increased  by  there  by  defendant^ 

the  wind.     It  also  showed  that  the  tract  that  it  was  ordered  I' 

was  in  a  defective  condition,  and,  it  being  agent  clothed  with  such  jmwcf- 

in  the  night-timCj  he  stepped  into  a  holci  rej)re*cntattvej  and  nol  by  Ji  tei:     . 
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COUPLING   CARS. 


I'eUow-S«rvmDli 


vf-S«rTajiti. —  Where  the  injury  happens  to  the  employee 
be  neghgence  of  a  fellow*servanti  he  is,  of  course,  |>rc^ 
m  recovering  wherever  the  "fellow-servant  rule'*  prevails, 
o  is  and  who  is  not  a  fellow-servant  with  a  trainman 
n  coupling  cars*   the  decisions  are    many  and   often 


^a^^eth  and  that  the  evidence 
"  — 1...-  nre  was  suffidctit  lu 
of  the  tjittslkm  to 
tact  p£  the  kn^>wl« 
dece*>«ti  o!  the  existence  ni 
s  not  suiKcient  to  charjie  him, 
:uTrLitiajices,  with  ci.^ntrnmtijry 
\  the  act  in  witich  li<c  wsia  ^n* 
irily  required  hi*  whale  attcri* 
light;  Afid  thai  the  act  itself 
'^iH  whiie  in  motUin  wass  tha 
,1m ost    the    only,    mcrthud   of 

%■  7    "•  -^v    '^TV  =  ■;:*:-    with     CAT' 

.  L  in  the 
':d  from 
a*n|  ihc  siinic  has  escaped  tire 
he  uar  inspector,  whose  busi* 
►  observe  the  same,  the  com- 
[je  held  liable  for  an  injury  lo 
n  consequence,  as  this  is  con- 
attributable  to  the  negligence 
ervant.  Smith  f.  Potter,  46 
.  c,  2  Am.  &  Eng-  R.  R.  Cas. 
wcvcr.  King  t'.  Ohio,  etc^  K- 
'  li.  R.  Ca:#,  i  19;  and  Tay 
,  K.  Ci>,,  3  Minn,  t^x ; 
.^  ■  .1^.  Rt  Rt  Cas,  r93»  where 
rrirntiv,  the  car- inspector  not 
.IS  a  fellt^vv-^crvani,  bnt  lathcr 
cipal. 

per   in  charge  of   the   engine 

l:   been   held  to  f>e 

cum  pin  V  has  been 

ir  an  infury  to  one 

jcnce  of  the  other. 

^    W,  R.  Co.  (Wis.)» 

^.  R.  R,  tJas.  536 ;  Fanvell  z^, 

.  ft.  f^o.,  4  Mete.  (Mass,)  29; 

,  R.Cofp,  j  Cu?k  270; 

ic,  R.  Co.,  J4  K ana.  642  ; 

_*o  t\  liriiz,  71  II L  256  J 

in*ii^  Pac.  R.  Co,,  2  Col 

ten  blami  R*  Co,,  2  Am- 

.  Cii,  60  i  Smith  p.  Potter,  z 

R.  R.  Ca*.  J40;  N:ishvUle,  C 

''     cr-ScT,  4  Am.  &   Hng. 

ir«b,  etc,  R    L\>.  -'. 

..  R*   R.  Caa.  yj; 

,  R.  Co,  5  Am  ik 

.  irmley  z'.  On»o,ctc., 

m    ^  Lng.  R.   R,   Cas.  ^i  j 

ew  Vork  Centrnl  &  !f.  R    R. 

'         "    "  '  -■  l%^\  Randali 

*o*  t^  Aril,  ik 

-.^,,    ■     -:  'l]e&  St.  L.  R. 

\^U  » 5  Am.  it  Eng*  R.  R,  Cas. 


3f5;  Wihon  v,  Madison,  etc.,  R.  Ca.,  iH 
Ind,  226, 

The  fact  that  a  yard  master  of  a  railrojid 
company  has  authority  to  discharge  a  car- 
coupicr  does  not  make  him  any  the  Ictis  a 
fcliow-servani  of  the  car-coupler.  Webb 
I.K  Richmond,  etc,  R*  Co.  (N.  Car.),  1  .s. 
Kait.  Rep.  440. 

Who  aro  nt^L  —  Aa  lo  cw  m^pcctors,  see 
note,  supra t  "  Who  arc  FelJow-Scrvants 
with  Car -Coupler," 

in  Lotiiaville^  etc,  R.  Co.  t^.  Moore 
{Kv-K  H  Am.  &-  Eng.  R.  R.  Cas.  44 j, 
a  freight  train  wa*  uncoupled  at  a  highwav 
cjo^^sng  to  allow  iravcners  lo  pasaj,  both 
the  en^^ineer  and  the  conductor  gohig  to 
the  telegraph,  lca%ing  the  fireman,  an  in 
eJtpcrienced  boy  of  l^venty  ^-ear*,  in  charge 
of  the  engine,'  and  directing  Mooft,  ihe 
head  brakeman^  to  make  ihe  cou])ling' 
The  fireman  backed  the  engine  and  the 
cars  together  with  unusual  force,  and 
Moore  was  injured.  //e/J,  thai  the  com* 
pauy  wa^  Uablc,  the  engineer  and  conduc- 
tor occupying  toward  Moore  the  position 
of  vice-prinCipals  of  the  company. 

At  the  trial  of  an  action  ag^ini^L  a  rail 
road  cur  Isolation  for  pcrsonnl  injuricf*  oc- 
ca?iioned  to  the  plaintiff  while  in  its  cm  ploy 
as  brakemitn,  by  reaiiion  of  the  dr?iw-l>aT 
on  a  locomotive*  engine  being  too  low  fof 
the  work  for  which  it  was  used,  ibe  de- 
fcmlant  has  no  eiound  of  cXLejjtioi)  to  a 
refusal  to  rule  that  **  if  the  jury  hitd  ibat 
the  conductor,  or  any  per.son  in  chaigc  ol 
the  cars  ai  the  time,  directed  the  coopling 
of  an  engine  to  a  car  the  draw-bar^  of 
whkh  were  of  mi  equal  height,  whereby 
the  injur)'  wa^  caused,  the  plalntt0  cannot 
recover,  the  injury  being  the  result  of  the 
carcic5ibfne.^s  of  a  fenow-scrvmit/'  Law- 
less V,  Connecticut  River  R.  Co.,  136  Ma:^ 
I,  18  Am,  iSf  Eng,  R,  R,  Cas.  ^. 

In  a  VVisconisin  case,  Brabbits-%  Chicago, 
etc,  R.  Co.,  38  Wis  2Sg,  a  railroad  brake- 
man  was  injured,  in  the  course  of  his  cm- 
|)h»vmcnt,  while  coupling  two  sections  of 
i\  r;iibo;id  Iniin;  ,ind  there  WA'i  «vidcpicc 
tending  to  show  that  the  injury  w;iii  r  i"-"' 
by  the  use  of  a  defective  swHchi  ■ 
The  engineer,  whose  duty  il  was,  ha- 
eral  times  previously  notified  the  f^jrcnian 
of  one  of  the  company's  repair  sbo|i»  of 
the  defective  condition  of  said  engine. 
Siich  foreman  had  charge  of  all  the  men 
in  s.iid  repair  Sibop,  and  was  the  person  la 
whom,  l)y  the  ride^  of  the   company,,  such 
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Svideiioe 


COUPLING    CARS—  VOL  PONS. 


H^tuitj 


&  Evidence. — ^Hrakemen,  baggage-masters,  and  the  like  are  r 
conipeleiu  to  testify  as  experts  in  regard  to  what  they  consk 
the  danger  to  a  brakeman  to  be  tn  coupling  under  certain  circu 
stances*  This  is  not  a  proper  question  for  expert  testimony,  I 
is  a  matter  of  common  experience,  upon  which  a  jury  is  compete 
to  pass.  In  a  like  manner,  it  is  not  a  question  for  an  expert 
whether  a  brakeman  is  negligent  in  standing  a  certain  way 
coupling  cars.^ 

COXFPOirS.  —  See  also  Bills  and  Notes  Bonds,  Inti 
MoKTGAGE,  Municipal  Corporations,  MANOAMUiJ,  Rail 
Companies,  Taxation. 


Definition.  410.    * 
Parts  of  Coupon,  4^1, 

(AJ  Sigmttme^  4JI- 

id)  Pityer,  452. 

{e)  Piiwe  of  P^tytftetrt^  43^. 
Coupons  not  Bills  of  Credit,  432, 
Coupons  as  Negotiable  Instruments, 

{fi\   Geftrrii/fyt  412. 

(A)  M'^ititlfif  ^vatds  in  Cmtpum^  433. 

{()  iXtys  0/  Grme^  434* 

((/)   ChWi/nf  Coiifotts,  434. 

{/]  Sf&Un  Cmipittii^  435* 

{/)  PrestitHpiion    thttf   C&n/ums    wrrr 

fftrfjftisfif  fij    Gi^ad   Faiik^  and 

Prti?r  t0  M^imrtfy^  435. 
t^I  Prt^rttimffti /or  Piiyment^  436. 
{k)  Us  PfNdtf^fts,  436. 
{')  AV^Z/jf^wtr  0/  pMrrkaur  d^i   H&i 

agiit  hti  Title,  437. 
\j\  CHff^ns  of  MuutiipiU  Momi^  437. 
(k)  £^ff:t  0/  Oiferiin€  C<>n^*is  ^fhuktd 

t&  Bmdt  433 


5.  Interest  on  Overdue  Coupofis,  43^ 

{b\  Prun*  Drmattd  &/  P*.iy9tfinK  '  ''"i 
{c)  Hute  «/  Af   Ptfrtign   Bs^ttj. 

440. 
{d)  AiHttement  oj  initrtU^  44a 
i*')  R*tit  0/  /ttUrtit,  44a 

6.  Coupons  a  ecu  red  by  the  Morif  a| 

440, 

7.  Order  of  Pay  merit,  442, 

I.  Action  upon  Coupons,  442. 

(ij)    form  i\f   Ai  rii'tti  443. 

(A^  //;'  IV/iom  i&  if  Art*%'^/,  44a, 

(rj  hiiJi^fttmiHt  trf  Ci*npifif  Oj  an 

iitptiuifui  SffHnty,  443, 
{d\  C&MHfaum    ivtu^^H     K<md    a 

Cmtpiftt^  443. 
{t)  Pr&tiHfii&n  L*f  Bvnd^  443, 

( ^)  ^ffi^  dtcttm  if/  Vmted  Siaies  Can 

444* 
U)  ShUitU  &/  Zimt/atwHS,  444. 

444* 
{/)  AiiiQH  GH  MMHHipai€&xpm$i^4 


L  SefiniUon — The  term  *' coupon**  is  derived  from  the  Frcn 

*'cmiper,  to  cut/'  and  is  defined  by  Worcester,  in  hts  dictionary, 
signify  "one  of  the  interest  certificates  attached  to  trnt 
bonds,  and  of  which  there  are  usually  as  many  as  there  . 

*1cfect  should  have  been  Teported ;  and  it  ginc  used  to  propel   the  tr:»m  on  iivh 

i^as  his  duty  to  see  it  repaired.     Another  the    hitter  w^^  cTnploved ;   ^ml  snid  f<i 

person,  kfiuwn  a>s  the  master  mechanit:,  hzid  m,in  being  the  person  iksiguatcdh}  ft 

general  supervision  of   all  repairs  of  the  whfim  notice  of  any  defect  in  ihc  • 

motive  power,  tools,  and  machinery  of  the  was  to  be  givei^   and  whirse  duty 

company,  and  general  charge  of  all  the  men  to  repair  it  on  receivinj^   sMLh   not 

employed  \\\   the   locomotive  department  negltgencc  in  that    behalf    was   thr 

tncltidmg  the  power  lo  ernploy  men  in  or  ^enre  ff  the  t-ifmpatn\  and  (mt  iIul 

discharge  them  from  service  in  that  depart*  feHovv-ser\-ant,  and  ihc  company  vva*  hd 

ment;  while  said  foreman  had  no  power  to  for  the  injury  caused  thereby.    And  5^e 

employ  or  discharge  men  without  the  mas^  similar  case  in   which  same  conclu^ 

ter  mechanic's  consent,     IMd^  that  an  in  reached,  Chicago,  etc,  R*  Cu*  t',  Ru' 

jitruction  to  the  effect  that  notice  to  such  llhCili. 

foreman  of  the  defect  was  notice  to  the        1     Muldowney  v.  lltinots  Cent.  R*  C 

company,  was   correct       The   court  Add  36  Iowa,  462. 

that  ihc  company  owed  a  duty  to  ics  em        S.    Rclair  v.  ChicagOi  etc^  R*  Co«, 

ploycc  to  keep  in  proper  repair  the   en-  Iowa,  662, 
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\^mi* 


COUPONS, 


Wofding  ftnd  Form  — Saftt,  et«. 


be  made  ; — so  called  because  it  is  mi  €?^  when  presented 

1  of  Coupon.  —  {a)  WerdtHg-  and  Fonn.  —  It  is  entirely  im* 
in  what  wards  the  cuupons  arc  expressed,  provided  they 
>y  whom  they  are  due,  and  the  amount  and  time  of  pay- 
They  have  been  issued  ia  the  form  of  promissory  notcs,^ 
xhauji^e,  or  drafts  upon  the  treasury  of  the  corporation 
them,*  ticket  or  *' interest  warrant/*^  check  upon  a 
louse,**  and  draft  or  bill  with  no  drawee  named,'' 
'uaimr. — Coupons  of  bonds  may  be  signed  by  a  printed 
of  the  maker's  autograph,  adopted  by  the  maker  fur 
>ose,  though  not  expressly  authorized  by  statute  j*  and 
mmissioners  have  power  to  issue  coupons  accompanying 
statement  in  the  bonds  that  they  have  caused  one  of  their 
;o  sign  the  coupons  is  equivalent  to  a  signing  of  the 
Dy  all  of  them.* 

/. — ^  Municipal  bonds  and  coupons  must  be  executed  in 
er  provided  by  statute*  Thus,  where  the  statute  provided 
>onds  should  be  under  the  hands  and  seals  of  the  com- 
's»  and  neither  the  bonds  nor  coupons  were  sealed, 
the  wording  of  the  bonds  showed  that  a  sealing  was 
ated,  It  was  held,  in  a  suit  on  the  coupons,  that  the  bonds 
ans  were  void.  '** 


cJ'a  N^g.  Inst,  (jd  ccLJ  488. 
i  are  wriuen  con  erects  for  the 
A  dcflmte  »um  of  money  on  a 
Citv  of  Aurora  t\  \\est|  7 

d*s  Ncg.  I  Hit*  (id  cd*)  494, 
I  be  to  pay  the  D^arett  at  the 
Bank,  in  the  city  of  New  York, 

,  intercut  on  bond  No, ," 

V.  Lcc  County,  3  WaJh  (U,  S4 

ttctftiircr  of  said  county  wiU 

\\  holder  hereof,  one  hundred 

ie  fir^t  day  of  September,  1857, 

L  hereof « lieiii^  for  interest 

It  kin  of  said  county.  No, 

vyx:  I'lTu  and  IndbiiapoHs  li. 

Moran  V.  Comrs,  of  Miami 

.  (IT.  S.i7- 

ly  of   Lawrence Warran, 

r  thirty  dollars,  being   for  six 
losl  i>n  bond  No,  — — -,  pa^^able 

day  ot ,  at  the  office  of  the 

a  k.  Company,  m  the  city  of 

l"     Wouds  ^.Lawrence  Co.,  i 

L)  360. 

aii^    Shennan,  &    Co*  of  Nt^w 

ly  the  bearer  thirty  dollars,  the 

nterest  on  the  Wheebng  bond, 

uan',  1867.^'     Arenis  ^.  Com- 

iSGraU/(Va.}75> 

■er  ceiit  stock,  fiercer  Count}', 

linois,  railroad    bond    No.   to. 

irer  &ixiy  dollars   un  the   first 


day  of  Jnly,  1863,  interest  to  that  date. 
John  Cowdcn,  Chairman  Board  of  Sm>er 
visors,  Mercer  County/^  Mcfcijr  County 
V.  Hubbard,  45  111*  140* 

S.  Pcnnhigton  v,  Uachr,  4S  CaL  565 ;  s. 
c^  3  Cent.  L,  J,  92. 

Bonds  were  issued  by  order  of  the  county 
court,  and  were  signed  by  the  presiding  jus** 
tice,  and  sealed  wuh  the  seal  of  the  county. 
The  def>uty  cltrk  aUo  signed  the  clcrk^^ 
name,  with  the  knowledge  of  the  presiding 
justice*  Thcac  bonds  not  meeting  with 
favor,  they  were  taken  ti]?  and  destroyed, 
and  new  bonds  issued*  corresponding  in 
style  and  date  with  the  old  ones*  1'hc  old 
clerk  being  then  odt  of  office,  hk  name  Wiii; 
signed  by  die  deputy,  who  had  become  ihi: 
citrk,  the  signatures  on  the  coupons  being 
lithographed*  Tlie  statute  made  no  juo- 
vision  as  to  the  mode  of  cxeculhtg  the 
bonds.  The  county  paid  interest  on  the 
new  bondsp  and  received  and  retained  a 
certificate  of  stock*  The  agent  of  the 
county  participated  in  all  ihe  proceedings, 
ifdiit  that  the  bonds  were  valid  in  the  Itands 
of  a  bittta  fide  holder,  McKee  :^^  Vernon 
Co.,  3  Dill.  (C.  C.)  2iQ. 

a    Phelps  -^  Uwiston,  t  5  Blaichf.  (C  C.) 

County  bonds  signed  only  by  the  chair- 
man of  the  countv  board  are  Valid*  Thayer 
tK  iMonlgomery  C'ounty,  j  Dill,  (C,  C*)  J^gt 

10.  A  very  ?'.  Towii  of  Springport,  14 
ItlAtchf*  {C:C4  272. 


U\ 


Hoc  BilU  of  Grtdlt 


COUPONS. 


4s  ITegt^dAble  I^iirv 


(^)  Pay^i,  —  The  vaUdity  of  the  coupon  is  not  affected  bj 
fact  that  no  payee  is  mentioned^  for  it  is  sufficieruly  evident 
the  general  character  of  the  instrument  that  it  was  issued  as 
binding  obligation  of  the  payor  to  the  purchaser  of  the  bond, 
was  designed  to  be  paid  to  him  or  to  the  bearer.* 

((*)  Pitur  of  Payfueul.  — ^The  power  of  a  municipal  corpnn 
to  make  any  contract  does  not  depend  upon  the  place  of 
formance,  but  upon  its  scope  and  object.  It  is  therefore  he] 
be  perfectly  lega!  for  such  a  corporation  to  specify  in  its  b 
and  coupons  some  particular  banking-house,  in  New  York  or 
where,  as  the  place  of  payment** 

%  CoupOES  not  lilk  of  Credit —  Bonds  or  coupons   tssuec 
Stutes  or  counties  for  money  lawfully  borrowed  by  them  are 
necessarily  within  the  prohibition  of  the  constitution  upon 
of  credit.^ 

4.  Conpoas  as  Negotiable  InstnLments.  —  {a)  G^nemliy.  —  Cou; 
which  promise  payment  to  bearer  are  in  legal  effect  promis 
notes  by  the  law  merchant,  and  possess  all  the  attribute 
negotiable  paper.*     It  does  not  deprive  tbcm  of  their  negot 

4*  Tone*  on  Rv.  Sec  |  320 ;  cltiii( 
cet  Co*  tK  IbeJtci*    t    Wall.   jU.  h 


But  in  the  absefice  ©£  «latuiorv  prgvisiofis 

"  it  is  now  prtUy  wcU  aetilctf  by  ayihar- 
ily,  as  indeed  k  \^  cle^r  in  ri!aso'ti.  \\\a\  \\ 
15  not  necessary  to  constitute  a  corporate 
obligation  a  bond  that  it  ^hoiiUI  bear  its 
seal*"    2  Danicrs  Ncg.  Inst,  496  (3d  cd,J, 

1.  Woods  V.  Lawrence  Co.^  1  UUck. 
(U.  S  j  336w    See  Coupons  as  Negotja* 

%  Coimcctlcut  Mut.  iJfe  Ins*  Ci**  «'. 
Cleveland,  k\c„  R.  Co  ,  41  liarb.  (N,  V.J  9; 
Thompson  xk  Lee  CtKiniy*  5  W'alL  (tJ*  S) 
227  ;  City  of  Kcnoisha,  vl  L^rnsoii^  9  Wall* 
(U,  S.J  478;  Lynde  e.  Winnebago  Co*^  16 
W^ilb  (y.  S.)  131  City  of  Uxington  f^. 
Butier»  14  WalltU*  *S.}  289;  iCvanfivilJe, 
clc,  K,  Co^  IS  City  of  LvansviJlc,  15  Ind* 

The  supreme  court  of  Tllinois,  however, 
has  held  that  when  the  Icgislalnre.  m  an* 
ihorizing  a  payment  abroad,  cjipre^ly  men^ 
lions  the  interest  alone^  the  inference  is 
stroi*p  that  I  hey  intended  to  exclude  the 
principal  from  that  provi?^ion*  Prcttyman 
w  Supervisors  of  Tazewell  Co,,  19  II I.' 406; 
s.  c.T  71  Am*  Dec*  ty^i  People,  ctc^  fx. 
County  ol  TazcweU,  22  III.  147. 

lU*t  wJitn  the  ctirporaiion  exceeds  its 
auihorky  by  rn.iking  its  securities  payable 
uutsiide  the  Slate,  alrhon'  ''  '  '  utrcular 
provision  is  invalid,  tic v  iiesecu* 

iity  b  bindings  and  pavii'  .  Lieasury 
in  liLe  manner  as  1/  it  had  been  so  ex- 
pres?ied  niwii  its  face,  7' he  tinauthorjied 
poriion  of  ihc  cou|Mjn  ni,ty  |je  rejected  as 
iiUipUjj^agc.  Johnson  %k  Cotnity  of  Stark, 
54  lit  91. 

3.  McCoy  V,  WaAliingtou  Cuuiiiv,  \ 
Walijr.  (C,C.)aSt. 


Thompj^sn  t^  Lee  Couniv,  3  Wall  ( 
227;  Aurora  City  v.  Wc*t»  7  Wall#  \ 
105;  Clark  tK  Iowa  City,  :*o  Wall  ( 
Sfijj  Kcnnard  v.  Ca&^  County,  j 
(C,  C.)  U7;  Chesapeake  &  t»hio 
Co.  t\  lilair,  45  Md.  101 :  Tuwn  of  J 
t*.  Clifford.  S3  l«<t  19'  '  "  h  v 
folk,  elc.»  K.  Co.,   1    1 1  C. 

A  rents  v,  CommrjnwL.i  ^  ,,  :.       ratt, 
750;  Wilier  f.  Town  of  ticrttiv  13  1 
(C,  C,J  245;  Corj|M*r  V,  *rown  of  T 
son,  lb.  4J4;  Haven  r.  Gr;ijid  June 
U.  Co,,  109  Mas>.  S8;  S|KHjncr  r.  H 
102  Mass.  503;   s.  0,  3  Am»  R.  491 
also  Town  of  "Eagle  tj.  KoUn,  84  HI 
Kobtris  V,   hulks  »oi  U*  S,  ix%\  T 
Culver,  ii>  Watl  (U.  S)  84;  Comm 
ers  r.    Aspinwall^  31    XAty'Si*    fU    >^ 
Kctchum  V.  l>unc»n,  96  V ,  %.  > 
r*»  City  of  Htjdgc]i<irtj  17  Ctitm^  : 
doxT  ,  Graham,  1  Me  it  (Ky  )  56  \ 
wt\dth  z^   Emigrant   ln<l   As.h'h, 
12:   Hrainard  v*  New   Votk^  cii 
25  N  V.496i  He^vei  Cotinty  f,  A 
44  Pa.  St*  6ji  Nat.  l^x-  Hank  1- 
etc.,  R,  Co.»8  R,  l-J/'^ 
Car.  R,  Co.,  2  S.  Csj. 
County*  \Vo]w.  Uy^    Lu,      i   *_.. 
Builer,  14  Wall.  (U,  S.rsSs, 

Cmttrn^  \m\   not   authorities,   > 
City   of   Joiicsvtitc,    I    liis*.   ^C*   C. 
Myers  %*  New  York  ilf  Cum1*eflaiid  1 
43'  Me*  252 ;   Evertson  £*•  Katiuiul 
SIn.  Y.  i4* 
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t  Lnxtnunsnit 


COl'POAX 


Kefoliable  Word!  in  Conpofii. 


that  it  may  be  "itcci^ssary  to  resort  to  the  bonds  to  prevc 
:ution/  and  they  regain  their  negotiability  after  bemL^ 
From  bonds  not  yet  diie.^ 

i^tia^e  IVtmis  in  Ompims. — Where  interest  coupons  or 
are  nut  made  payable  to  bearer  or  ordcrj  they  are  mA 
I  when  separated  from  the  bonds,  although  ihc  latter 
selves  negotiable,  and  a  purchaser  of  these  detached 
ts  takes  them  subject  to  all  defects  in  the  title  of  his 


Lay  r^^frible   them,      i  Dan.  Urbiinn,  Blofiniinf^tan,  and  Pekin  RaiLro.irt 

9.  Compiiny-      l*ayatile   in   gold   coin  at  \hr 

prr>mis5nry   notes  wUhm  the  office  of  the  Fntm«:rs' Lf^aii  and  Trust  *.'*♦ 

s  <t:ititEe>j  conterninj*  natioiu-i)  in  llie  city  cif  Nrw  Vork,  h\*n\  ist,  1871. 
>  e  such  banks  may  take,  *•  W,  J.  ErM  en  trout.  Setrtituy:* 

1  coupons.  Ktfst  National        Both  of  these  cfiwpons  were  decided  to 

itngton,  16  Hiatch.  (C.  C)  53.  be  negotiabic  instruments  by  ihe  Supreme 

vn  in  thi*  form  of  checks  upon  Court  of   New  Vork.      Ev<?rtson  %>.    First 

'1?  .IS  dnc  npon  the  Nat.  Bank,  4  Hun  (N*  Y.h  692.     . 

iiul  not  as  payable        Hut  the  court  of  appeals  reversed  this 

PiolL's.      Arents  v.  decis^joiin   and   ^ifiti    that    coupons    of    tii- 

ith,  iH  *#ratL  (Va,)  750.  diana,  H.  ik   W.  only,  were  negotiable,  coiv 

n  r,  National   Hank,  66  N,  V,  cerning  which  the  court  say*  "  The  coii|Miris 

*tay»  "  If  theae  warrants  are  of  the  Indiana.  lilMoniington,  mid  Western 

ny  notes,  they  are  not  nego-  Railway  Company,  being  promissory  notc^* 

ire  neilher  checkis  nor  bills  of  they  necesaarily  had  all  the  characterbtit^ 

of  such  instruments,  and  were  entitled  (► 

"  coupon  b  in  the   foim  of  a  the  t>enefit  of  the  dayn  of  grace  allowah  ■ 

interest  in  favor  of  the  bearer*  on  btUs  and  notes,  payable  at  a  given  \\a\ 

\hf  a  bill  of  exchange,  a>  it  is  or  q;i  time," 

for  acceptance.     It  is  ui^ually        In  regard  to  the  other  coupons  the  opinn  hi 

t  lands  deposited  to  meet  it,  &ays,"Thecriu[K]ina.of  the  Danvine;Urki^.», 

^     rvire  like  a  check.     Jones  Ulooniington,  and  Pekin  Railroad  Compini v. 

termed  on  their  face  *  Interest  Warrant-,' 
r  from  bilJs  of  exchatige  are  in  somewhat  different  form.     Whethrr 
re  not  tmitled  to  graces  o|>on  they   are  within  that  description  of   priiji- 
mever.  llicre  ta  some  conftict  crty  to  which  a  title  may  he  act|uired  by  a 
Mm  i'/  Gnu  ft  ettfnu  d^najiih  transferee  fur  value,  nolwithstand- 
ry    of    cot*pon.s   Is    not  mg  a  defect  of  title  in  the  transfcner,  de- 
1^   i..(,t  that  they  arc,  by  theif  pends  upon  their  negotiabi^liity,*'  and   then 
'ed   to  be    for   interest   upon  the  court  hokb  that  aa  they  are  not  pay 
ctl  by  their  numbers.     Evert-  able  to  any  person  byname,  or  his  order* 
lal  Hank,  66  N.  V\  14.  or  to  the  l>earer,  or  to'  the  order  of  a  ficti- 
le.  Town   of  Thompson,   rj  tjous  person,  they  arc  not  negotiable. 
J  434*  [n  Tartridce  t'/Bank  of  England,  g  Q,  J1. 
idn  fv  rerrinc,  iG  Otto  (tT,  S.},  196,  duidend  warrants  of  the  Hank  of  Knp- 

fand,  payable  to  a  particular  person,  were 

n  t/.   National  Bank  of  New-  held  to  be  not   negotialile,  althongh   their 

'.  14,  had   hct%\  so  treated   by  custom  for  ^\st^ 

t^e  there  were  two  classes  of  years, 

Ivcd.    One  class  read  as  fol-  '   In  Jackson  V.  York,  etc>,  R.  R,  Co.,  4H 

Me.  147,  the  coupons  Tcad,  ** Coupon  No. 

lie  Indianapolis,  Bloomington  i.     Hond  No.  60.    On  the  tirst  day  of  Mav. 

R.  Co.,  wiil  pay  the  beater,  at  1S5;;,  the  Y.  and  C,  R.  K.  Co.  will  pay  "Hit- 

the  city  of  New  York,  thirty-  dollars  on  this  coupon  in  Portland,"  signed 

1  gold  coin,  on  the  first  day  of  by   the   treasurer  of  the   company,     f/eftf^ 

i*»r  scttii-anniial   interest*  on  t(iat»  wfthout  sotne  statutory  provision,  no 

— ,  action  can  l>e  maintained  in  the  name  of  an 

"  A,  T.  Lewis,  Srcrcfijry."  a:*signee,  npon  interest  coupons  which  con- 

tt ere  in  the  foil owf ng  terms :  —  tain  no  negotiable  wnrds»  nor  langii^igc  from 

irarrant  for  thirty-live  dollars,  which  il  can  l>e  Inferred  that  It  was  the  dc* 

bond  No, of  the  Danville*  sjgn  of  the  corporation  is«um|;  them  to 


At  Na|r«tl&b]e  lannimetttt. 


D»ji  of  Gra««  -Overdue 


(c)  Days  iff  Cinni\  —  The  most  recent  authority  i&  to  the 
that  such  instfiimcTit^  Jirc  entitled  to  days  o(  grace ;  and  or 
rha&ing  after  the  expiraticin  of  the  time  of  payment  specific 
heforc  the  expiration  nf  the  days  of  grace,  is  a  purchaser 
maturity;' 

(dj  Ovrrtiut  CoHfiom.  ~- hsxtii:  from  the  question  of  <l 
jjrace,  a  coupon  becomes  due  and  payable  upon  the  day  fi: 


Itr       '  Mr  pnjxr,  OT  a^  creat- 

iii  iiRt  fnim  and  imit- 

ptu -  -  tij  whiiib  they  wcro 

dMiveraJlj  atiacbctl  when  the  bcmds  wire 
isnucd.  The  licgotLibility  of  such  coupon* 
IS  >i  que^tiQn  of  Uw,  to  be  dtftcrminecl  from 
the  papers  thctniac lives,  b)   fi?t«?d  uivd  wclb 

To  be  ncgtjtiiililc,  A  coupon  trnist  be  8<i 
Lip>ii  its  late,  withoui  TeleTtTici'  tn  an)' 
111  her  pnpcr :  M  il  is  not  i>;iyubk'  lo  l>efircT 
nr  order,  and  doc-i  not  contain  Q(her  cquivM- 
lent  words,  it  b  not  nc^ntiablc.  Ainjnsti 
Hank  f.  Augusta^  49  Mc^  507.  ?^ec  alsi* 
Cranchr.  f  redit  Foncicr  L.  K.^H  Q.  II  374; 
Myers  if.  Vork.  cU^*  R.  Vo.,  41  Me.  232 ; 
Crosby  v.  New  Lrf>mloTi,  rtc„  K.  io^^^ i(x 
Conn/ 121. 

It  is  conceded,  however,  bv  the  New 
York  cotirt,  Kvctt*!on  ?•.  N;itfonal  Bank, 
^tt^rat  thar  Uvc  object  of  the  interest  war- 
rants  may  be  fully  .iccoinplbhefl  by  regard- 
idg  ihcm  as  auihority  li>  the  rin^incial  .tgent 
of  the  company  (o  pay  the  amount  named 
ihereJn  upon  present  a  ti  on,  ail  though  de- 
tached from  the  bond's.  *'It  i**  r^**^^fHf," 
says  the  conn,  **  that  as  bet\\ 
and  the  debtor  corporation. 

and  prc<icntinent  of  the  ioii-i.-t  ^ vmi- 

at  maturity  wouid  Ix:  evidence  of  an  author- 
Uy  10  receive  the  nnniey  by  the  per*^ot^ 
pre^nting  it,  even  a*i  iigairiitt  I  he  mie 
owncf»  But  if  this  be  conceded,  it  doc^ 
not  make  them  negotiable  a!£  between  third 
fK^rsons.*' 

tT|>on  this  point,  however,  the  aiithorifie* 
are  con  flitting.  In  Afiiseyri  \\  ha**  I  seen 
held  that  a  coupon  may  lie  negotiable  thouj^h 
*t  name  no  pariiciilar  person  as  payee,  .md 
*<*  not  made  payable  to  Ijearer  or  hrrlder. 
>i  m  i  t  h  I'.  C  ou  n  ty '  of  C 1  ark  e »  54  M  o.  58*  1* he 
cfni(n.ms  read  as  folk^wst  "State  of  Mis- 
MHiri,  )^m\d  No.  51.  5 35.00.  The  County 
of  Clarke  will  pay  thiny^live  dollars  on  this 
coiiiHin  on  the  fiist  day  of  January,  tS67, 
ai  the  treasury  of  the  county." 

In  McCoy  f.  Washmgton  Coimiy,  3 
W.1II,  Jr.  (C.  C)  281,  the  coupons  were  in 

torm  as  follaw?5 :  "  W.  County  bonds 

warrant  for  thirty  dollars*  intereisl  on  b<jnd 
No-  io8»  payable  in  W.,  on  the  fifteenth  duv 
of  K^ay,  JJ^S?'  Por  the  ctHumissioncrs.  b. 
C I ai  k . "  Hfiiff  t h at  su c h  toy  pons  are  not 
in  word*H  an  foHtriiuieni  in  writing  of  a  com- 
mercial naiUTc,  and  havinn  theii  ncgotiabit- 

4 


ity  l«y  Virtue  of  the  law  rnrr  '    -  * 
they  are  not  made  pay;tbl< 
pet  son,  or   hi  si   order,  in 
They  partake  of  the  nature  <it  tiic 
instrument   to   which    thev    Jife 
They  are  intended  by  I  he   \-     ■ 
dence  of  debt  in  the  luo!' 
and  jwoof  o!  pa\-men{   whtn 
L»f  the  flebtoT.     They  iwsj*  b)  ^ 
by   the   contract    of    ine    jtaii 
u^Sige  of  the  country  are  *uffii.i 
of    a   debt    to    the    holider    ft> 
obligors  of  the  bond.    They  a 
invention,  and  nhould  have  i 
f  e nded  by  the  pan  %•  ^    "    '   '  ■ 
the   usage  of  the  c^ 
sharp  rules   of    lai^ 
nients  of  different  narutt. 

In  Fir^mit  it  is  mat1ces!*enttal  \ 
to  the  ncgotiabilitv  vi  iv 
payable  at  a  bank.    Thi^ 

lias  l?een  held  not  to  rtpi'  v  ^ 

coupons  i?*sued  by  corporations*  w] 
tain   negotiable   word*<-      Arcnta 
mon wealth,  18  Gratt.  {Va,)  75a 

1*   Evcrtwm  r.  Fir*il   Naiional 
NY   i4,A//irt,  y,  V  •     ' 

to  have  l>een  doubt i 
srnrv  note, although  - 
widim  the  rule  all*' 
commercial  inslrurrn 
...  It  is  probablv  if  tit.   iIme 
garded  anci  trealerf,  a*  jiell  bv 
promisee,  as  payable  at  tt 
Jis  it,  in  term  a,  payable  v. 
this  cannot dcslrov  the  eh.: 
Ihe  legal  effect,  of  the  in- 
Icrpretationof  which  ih  p 
h  only  as   negotiable    1. 
that  the  plaintiJfif,  as  a  /'*> 
could  acquire  a  good  titl- 
from  one  havini;,  on  titli 
can  only  actpiiic  iMi^i  t  1 
under  the  ^amc  c1t« 
give  htm  a  liilc  tooi 
and    if   there   were    uo  ■■' 
the  pavmcnt  of  these*  c- 
ncft  l>e  trans^fcMT    ' 
Mr.  Jtjncs,  in  h 
lies,   adopts*  th'_ 

Court*    Jones,  Ry.  Sec,  I  ijf*.    Mr, 
htiwever,     (follow*     ,1     Viri'ima 
f  A  rent*  r.  t.'ommof 
77 jj,  and  holds  tn 
Net;.  InM.  iyt\  ecJ)  ^  ^rr'  ■■ 
14 


bU  tnitriifflsnii. 


COl/POAS. 


flioi«iL  Co^iioiit,  et«. 


s  of  the  bond  and  coupon  fur  the  payment  of  the  io teres t 
ted  by  the  coupon,*  Such  a  coupon,  as  to  the  time  of  its 
,  is  different  from  a  note  payable  on  demand.  Jt  becomes 
out  any  demand  or  presentation.* 

the  expiration  of  the  days  of  grace,  when  they  are 
the  coupons  become  overdue*  and  are  dishonored  ;  and,  if 
any  person  after  they  are  due,  they  are  taken  subject  to 
luitics  which  properly  attach  to  them  in  the  hands  of  the 
holder.* 

mpuns  detached  from  bonds,  and  payable  to  bearer,  though 
are  still  negotiable  instruments.^ 

>/^t  CaupoHs,  —  Negotiable  coupons  being  transferable  by 
although  detached  from  the  bonds,  a  purchaser^  in  good 
'ore  maturity,  from  one  who  has  stolen  thera,  acquires  a 
tJ^  But  if  the  coupons  are  not  negotiable,  or  if  they  have 
xhased  after  maturity,  the  ptirchaser  acquires  no  better 
I  the  thief  could  give,* 

resumption  that  Cimptms  wen-  purehastd  in  Good  Faiths 
9r  io  Mafaritj. -^V^hiixit  a  person  purchases  coupons 
t  overt,  the  presumption  is  that  he  acquired  them  before 
re  due;  that  he  paid  a  valuable  consideration  for  the 
d  that  he  took  them  without  notice  of  any  defect  which 
^ndm  them  invalid;^  and  the  burden  of  proof  lies  on 


s  V.  Common  wealthy  18  Grau.  tiile  than  the  one  from  whom  he  rcctivcd 

it.    Sec  .lUo  National  Bank  k*Tciuis,  10 

on  Railway  Securities,  |  525;  Wall.  (U.  S-)  72 j  Murray  t\   Lardntifp  t 

jnal  l^ank  v*  Scott  County,  14  Wall,  (IT.  S*)  110;  HutchKi'ss  tf.  Nationttl 

HankiS,  zi  Wall.  flJ,  S>]  354;  Everison  xk 

5  f^  Ci*mmonwejilth»  iH  Gratt,  Nation^il  Bank,  66  N.  Y,  14* 

Unian    Bank   of   Ltiuisiana  7 .  4.  Grantl  Eiptd?i  k   Indiana  E*  €0.  r 

rw  Orleans,  5  Am.   I*aw    Reg*  Sanders,  54  How.  (N.  V.)  Pr.  214  ;  Thorn p-* 

;illKiiigh  r;  Norfolk,  etc.,  R,  Co.,  son  v.  Perrine,  16  Otto  {V.  S.J,  5S9. 

ilA:.\,  4(0,     See  ''Stolen  Cbu-  5,   Evcrtson  v.  Nat,   Bank,  66  !^-  Y.  M* 

»*  A  rents  7',  CommonweaJth,  iS  GraU.  (Va-I 

NAt,  lljnik  r\  Scott  County,  [4  773  j  Spooncr  r%  Holmc*^^  tol   Mass.  5PJ; 

fmniy  iKjnib,  with  intereM  cou*  s.  c.,  3  Am.  Rc|X49l  ;  Murray  rv  La rdncr,  2 

^lctl,  were  lost,  and  bought    by  Wall.  (U.  S.)  no. 

thtar  market  value,  with  all  the  The  t>onds  of   a  railroad  company,  pa> 

'\  iheretu.     Nttd^  that  the  able  to  Iwrarer,  with  interest  coupons   ill- 

ipjiearcd  from  the  face  of  t ached,  were  stolen  from  the  State  of  VI r- 

■  I  csl  fur  several  years  ginia,  which    held   them    in   exchange  for 

lid,  vfAs  a  sufficient  bond:?  of   the   State  delivered  to  the  rarl- 

. .    .:.._.. ..a  to  put  the  plaintiff  road  company.     They  were  sold  for  vahic 

rtl     The   lionds  were  thus  dif*-  to  certain  bankers,  who  had  no  knowledge 

their  tace.    The  intcicslciiuaUy  of   ihe  thefl ;  nor  was  there   any  clrcuni- 

!al  was  a  part  of  the  debt  stances   artendlng  thctr  purchase  tending 

intended  to  ^ecMtc,  and  it  to  put  the  bankers  on  inquiry,  except  that 

,v  hcthcr  the  whole  or  only  they  purchai^cd  of   a  stranger,  and  eight 

f  wa'^  oviTdiie.     The  fact  coupons  were  overdue*     The  bankers  were 

,    ..    wcfc  payable  on  prcsenta-  held  entitled  to  recover  ag.iiniit  the  com* 

\  not  relieve  Ihc  plaintiff.    An  pany,  except  as  to  the  overdue  coupon b.. 

p.T^Tiblr   nt    a   certain   time  1^  Gillk)ygh  r.  NorfoJk  &:  P.  R.  Ct>.,  1  Hughe* 

Mme  has  passed,  (L\  C),  4tO- 

i  ir  at  a  specified  6*  Evertsoti  tK  National  Bank.  66  N. Y*  (4* 

uc  wiP-  t,^Kt:^  iE  bv  imtofseoient  7.  City  of  Ixxlti|*toii  v.  BuiJcr,  1  Wall. 

whcTi  o^*rfiUie,  lias  mi   bi-Uer  {U*  S.)  282, 


Ai  ireg«tiabt«  Inttntmento. 
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the  person  who  assails  the  righl  claimed  by  the  party  in 
session.* 

{g)  Prcseftimeni p}r  Pajffunt.  —  Where  coupons  do  oot  pr 

for  presentment  for  payment,  the  party  issuing  the  bonds  m; 
put  in  default  without  presentment,  unless  it  be  shown  that  I 
were  provided  for  the  payment  of  the  coupons  as  ihey  be 
due;*  and  though  they  be  in  the  form  of  orders,  demand  ant 
test  is  not  necessary  in  order  to  maintain  a  suit  upon  the  coup 
But  if  there  be  an  indorscr  or  i^uarantor  upon  the  coupon,  it 
be  presented  at  the  time  usual  to  charge  such  parties.* 

Qt)  Lis  Pendens.  — ^The  rule  that  all  persons  are  bound  to 
notice  of  pending  suit,  docs  not  apply  to  the  purchaser  of  i 
liable  securities;  and  although  a  suit  be  pending  at  the  tii 
the  issuance  of  bonds,  to  prevent  that  issuance,  the  subscc 
purchaser  in  open  market  is  not  affected  by  notice  arising 
lis peudem  of  which  he  has  no  actual  notice,  and  may  recovc 
amount  of  the  coupons  attached  to  said  btrnds.** 


it  Murray  t-.  Lardncr,  i  Wall.  {U.S.)  t  ra  In  An  action  n^m  .                   '    ru 

Hut  in   Hailey  f^   Tr^wn   of  Lansings   13  a  county  m  AlalMnta,                       \\f 

Blatchf,  (C.  C\i  424t  it  was  hdd  tliat  the    by  slaUitr  that  cijniUs  ^ -. \n\ci 

hokkr  of   A  muTticipal   bortd    must    show  au^it  all  claims,  ant!  that  no  suit 

himself    lo   Ijc   4   i^oftii  fidf   holder.     The  brought    upon    a    claim    against    a 

town   df    Lao&ing   had  authorily  to  issue  until    prf^^entnient   of    the   ciitm   ai 

bonds  in  aici  of  ^  railroad  company,  upon  statutory-   provisions  have  I*een    cii 

the  judgment  rendered  by  the  €ounty  judge,  with»  the  complaint  ncf  ' 

that  the  petition  of  the  tax-pa  vera  for  the  coupons -«^ucd  upon  ^v 

tssue  of   bond^  represented  a  majority  of  court  of  county  comui.     ..,,...     .... 

the  tax-payerg  and  of  the  lastable  property,  ance  before  the  suit  was  brought.    < 

Tending  Sl  ^trii^niri  to  review  the  judg-  of  Greent:  ?-  Oaniclt  r*  Oiio  (L'- ^^  1 

ment   of    the   county  judge,   upon   which  S»  Mayor,  etc.,  t>f  Na^l^vliJe  r.  ' 

such    judgment   was   afterwards   reversed  Bank^  57  Tenn.  402;  M-iyor,  et 

and  annulled,  the  com mi.^si oners  appointed  mac  Ins.  Co.,  58  Trim*  J96. 

by  the  judge  lor  that  purpc^e  is^^ued  the  4,  linmier  r*  City   of    New   Orle 

bonds,  and  delivered  them  to  the  company^  Wootls  (U^  S.^,  lU;    Arenc»  \\  (  o 

the  latter  havitig  due  notice  of  the  eirfio-  wealth,  iH  nraii,  fVa.l  jjx. 

riiir/|)rocecdings,  and  giving  a  bond  of  in-  The  liability  ol   an  inJorscr  of   .1 

demnity*     The  bolder  of  .\  part  uf   thc^e  tJabte  hond  issued  by  the  Stale,  v^ 

Inrnds,  having  shown  himself  to  be  a  ^mut  as  to  the  ptiocriial  sum  by  <iue  d* 

^(it  holder,  was  held  entitled  to  recover;  rtotice*  i^^ilso  tUcd  a?,  to  tli 

but  the  holder  of  other  of  ihe  1  Kinds,  fail*  reseniet!   by   coufioni-   not 

in^  10  est  abb  sh  his  ^TWrjyff/^-f,  was  defeated,  the  iiijiKt,  without  addition  l 

i.  \Varr»cr  t'.  Riaiiic  Fawn  Iron  Co,,  3  notice.     Lane  r*  E.Tcnn^  Va*,  etc,  i 

Wrx>ds  (tJ.  S,),  514;  Smith  V.  TallapoosA  ij  l^a  (Tcnn,b  j47* 

Cm,  z    Woods  (U*   S.Jt  574;    WalniJt  ik  9i  County  of  Warren  p.  Ma rcr^  97 

Wade,  loj  U,  S.  683 ;  s.  c.,  J  .'\ni,  k  Eng*  96  \  F*hclps  wk  l^wisloii,  15  Hljitch  \ 

R.   R,  Cas.   16  s   City  of  JcffefsoOviUe  t^.  iji :  County  of   Cas>«  ?'.  Cilktt,    ic 

Patterson,  2b  Ind  16;  First  Nat.  Bank  v.  (U,  S.l,  ^.4(^: 

Scott  Co.,  14  Minn.  77  :  Arcnts  v.  Com'  Hot  a  mr  to  BecoTtrf* — Thf  |h  1 

oionweatth^  tS  ftratt,  (Va.)  773;  Lang^oti  of  an  acttoii  for  the  forerhi^urc  < 

V.  South  Car.  R.  Co-,  2  S.  Car*  (N.  S*)  gage  given  to  tTusfcet  bv  ^  r^i' 

248.     But  sec    Gorman  jk  Sinking    Fund  pany   upon    it*i    road 

Comrs.j  25  Fed.    Rep*  647,  hvhHni;  that,  scciirity  for  an  issue  *  1 

where  the   holder  of    Slate    coupons  h;is  bonrls,   and  containing    - 

the  right  to  have  Ihem   funded,   he  must  fonnd    in    such    instrumcti 

offer    them,   and    demand    that    they    be  I  he  01,  upon  default  m  the  [ 

funded  in  order  that  Ym  right  maybe  fixcch  ihst.dmeni  of  inicjcst  coupnoa,  U*  %, 

It  is  no  excuse  that  his  demand  wguld  have  the  bomls  due,  and  ihtrrrupon  %(t  p 

been  fruitless.  lo  reali/.c  upon  the  secnritv  by  forec 


lit  l&9ltvaaenU. 
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rlig€$uc  f/  Purchaser  docs  troi  affix i  /ih^  Tiih\  —  Suspicion 

of  title^  or  the  knowledge  of  circumstances  which  would 

ch  suspicion  in  the  mind  of  a  prudent  man,  or  gross  ueg- 

n  the  part  of  the  taker  of  negotiable  bonds  or  coui>ons, 

ne  of  the  tratisfer,  will  not  deleat  his  title.' 

Hf(fns  of  Mt4ffkipal  B4>fids,  —  The  [irinciple  is  well  settled 

suit  by  a  bona  fide  holder  against  a  municipal  cor[wration 

er  the  amount   ot  coupons   due  or  bunds  issued  under 

conferred  by  law,  no  questions  of  form  merely,  or  irregu- 

fraud  or  niisconduct  on  the  part  of   the  agents  of  the 

on,  can    be  considered.     The  only  matters  left  open  in 

for  inquiry  are,  (i)  the  authority  to  issue  the  bonds  by 

of  the  State,  and  (3)  the  hma  jfdes  of  the  holder.'^     Hut 


vas  prticribed  *m  the  morigagL:, 

I?  the  proceeds,  hut  wlib  na  fur- 

r  fKmcr  or  interest  Iw  rci»pcct 

-  m  ihcn  collection,  \s  no 

in  fnvor  ot  any  holder  oi 

,T  :,  ...ii  overdue  coitjxjiis  to  rc- 

MQtinl  dye  ihtreon  liy  judgment 

ion.     Wejsh   zu  First    J>tv*  St, 

L  Co.,  -5  Minn.  314. 

ai  A  Bar,  —  In  an  tlctiorx  agAMi»t 

I  L'crrtaiu  interest  cou- 

•  I  to  bunds  jijiisiied  by 

^t  a  court  hoii!4e, 

I  that  tbclxinds 

nty  iirthe  hands 

hvdkl  nut  *n.L|tiire  them  t>cfort 

r  i?aluc  I  and,  jna^intich  as  the 

[hat  actujii  had  not  proved  that 

;n  ^ni:li  vaktf*  it  was  adjudged 

11  i  i  t  r  n  1 1 1 1 1  cf  to  re  CO  vc  t .     Hdd^ 

U  did  not  estop  Uie  pUiiv 

^  bonds  of  Uie  same  serrc*, 

xmjujiis  attached  to  the  siime 

r  cotipons  in  the  origtnal  action, 

ng,  in  a  scomd  action  iigainiit 

thai    he   acquired  such  othtr 

cou|iotis  for  value  before  ma- 

umweJl   t/*  County  of  Sat\  94 

jf  t\  Lardner*  2  Wall  (U.  S.)  1  ta 

ic,  Sjmtym^  J.,  after  staling  the 

as  above,  says,  "Such  js  the 

of  this  court,  and  we  feel  no 

to  depart  from  it.     The  rule 

s  be  said  to  resolve  itself  into 

of  honesty  and  dishonesty,  for 

ledge  and  wdful  ip[norance'alike 

result  of  bad  faith.     They  are 

ft  effect*      Where  then.?  is   no 

can  be  no  question.     The  cir- 

mentioncd.   and   others  of  a 

ariicter*  while    inconelusive   m 

ure    admtsi^ibk"    in    evidence; 

-bed,  whether  by  dtreel  ox 

idence,  i^  fatal  to  the  litlr 

^,.     The  rule  laid  down  in  the 

t«fi  of  which  (Jill   t\  t'ubiu  i^ 


(he  antetypc,  i^  hmrd  to  comprehend  und 
ditticult  to  appiv*  One  jnnuccnt  holder 
nuiy  be  more  or  less  auspicious  under  sim- 
ilar circtimstanccs  at  one  time  than  at 
anoibei,  ;ind  the  s^ame  remark  Apphea  to 
prudent  men.  Doc  prudent  man  may  a\aq 
Sruspect  where  another  would  not,  and  the 
standard  of  the  jury  may  he  higher  or  lower 
than  thai  of  other  men  eqiialiy  prndent  in 
the  management  of  tluir  affiiiri*.  The  rule 
establisheil  bv  the  other  line  of  decisicms 
had  the  advaniagc  of  grcJtlcr  clearness  and 
direct  lie Si»,  A  careful  judge  ma]^  readily 
so  jMjbmit  a  case  under  it  to  the  jury  that 
thev  can  hardly  fail  10  reach  the  right  con- 
clu.sion,"    See  aUo  Cfonmell  v.  County  of 

%.  Rouedcr  p.  Mavor,  etc,  of  Jersey  Cityi 
18  PY-d.  licp.  719;  feast  Lincoln  v*  Daven- 
port, 94  V.  S,  jioi  ;  Pompton  %k  Cotiper 
U It  101%  joi  y,  S,  196;  Miller  ik  Town  of 
Berlin,  tj  Blalch.  (U.  ^^  245;  Phelps  f. 
Town  of  Vatcs,  ifi  Hliilch.  (U.  S.)  192; 
Irwint\Townof  Ontario,  iS  fl lar ch,  (U,S,} 
:!59J  Stewart  r/.  l^nsing,  14  Utto  (U.  S.^j 

When  by  te^islative  enactment  a  town  is 
empowered  to  raise  money  by  a  loan  for  a 
specified  purpose,  and  the  act  is  silent  aii, 
lo  the  officers  who  shall  make  the  loan  and 
issue  the  iKjnds,  the  municipal  officers 
would  !>e  authonztfd  to  perform  those 
duties ;  and  before  3i^iinmg  the  bonds»  such 
officers  must  determine  whether  the  to^n 
bad  executed  the  |K>wer  conferred  upon  it 
in  accordance  with  the  provisions  of  the  act ; 
and  their  recital  upon  the  face  of  the  bond 
of  the  facts  in  regard  to  thai  mailer,  as  Ihey 
bad  determined  them  to  be,  would  be  con- 
cUisive  opon  the  tow*n  in  an  action  by  1 
t>o  ltd  holder  b»r  valne  to  recover  the  a  mount 
of  an  interest  conpon,  Lane  v.  Inhabiiatlts^ 
of  Embden,  72  Me.  354, 

In  an  action  thereon  by  a ^i?*w /f^^f  holder 
for  value  of  inicrest  coujx>ns,  it  is  no  de- 
fence that  I  he  amount  of  ihe  lionds  issued 
was.  in  excess  of  the  amount  allowed  by 

17 
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there  can  be  no  bomi  fuit-  holders  without  notice  when  there  h 
power  to  issue  the  bonds.* 

{k)  Effect  of  Ovetdiic  Cottpons  attarhfd  to  Band.  —  Overdue 
unpaid  coupons  for  interest  attached  to  a  negotiable  bond  w! 
has  several  years  to  run,  docs  not  render  the  bond,  and  ^u 
quencly  maturing  coupons,  dishonored  paper,  so  ,i?»  to  su 
in  the  hands  of  a  purchaser  Cor  value  to  defences  good  .^ 
original  holder.* 


the  dCl  of  the  tegiBlature  ^uihorinhg  sucH 
iastie.  which  limited  the  amount  of  the  issue 
to  a  ccna.tii  proportitJD  of  the  ainmint  of 
the  taxEtble  property  of  the  township. 
Wilson  V.  8a.!amanac3,  9  Otto  (U.  SJ,  499; 
Humbolt  Township  v.  Long,  2  Otlo  {V .  S*), 
642, 

tit  Stewart  v.  Lansing,  104  U.  S*  505, 
cou)Kiti  bonds  of  a  town  m  New  York  were 
executed  by  commissioners  to  a  railroad 
company  pursuant  lo  an  order  of  a  county 
judge,  which  was  reversed  by  the  fiuprtinc 
court  in  a  |irocecding  whereof,  before  they 
were  issued,  the  comniii55>i oners  and  the 
company  had  due  notke.  /leifi^  that,  351 
between  the  company  and  the  town,  the 
f>onds  were  invalid ;  and  benee  ihati  in  an 
action  ii|Kjn  coupon;^  detached  itierffroin,, 
the  plaintiff  must^  to  make  out  his  right  ti> 
recover  against  the  town,  establish  his  Inftra 
/i/e  owneT&hip  of  them. 

In  First  National  Bank  of  Oxford  z\ 
Wheeler,  72  N.  Y.  201,  it  was  Md  that 
railroad  commi<!isionen^  of  a  town  who 
have  received  from  the  collector  of  the 
town  moneys  raided  by  tax  to  |jay  interest 
coupons  on  bonds  of  the  town,  isi^ticd  in 
payment  of  a  bubscription  to  the  capita) 
stock  of  a  railroad,  cannot  draw  in  r.|UcMioii 
the  validity  of  the  bonds,  to  jii^itify  thent 
in  refusing  lo  pay  over  the  moneys  lo  the 
owners  of  the  coupons  i  and  the  tact  that 
the  comoiissioncns  resist  paynteni,  ;inc\  de- 
fend an  action  againai  them  by  the  holder 
of  such  coupons^  pursuant  to  a  resolution 
of  a  town-meeting,  and  urider  a  promise  of 
indemnity  from  tne  town,  does  not  make 
the  invalidity  of  the  bondf.  a  defence  to  the 
action. 

Where  a  town  has  paid  interest  on  its 
Ijonds  for  a  number  of  years,  and  has 
aeccptcd  and  retained  the  stock  of  the  rail- 
road company  to  which  the  bonds  were 
Issued,  and  tlic  bonds  have  passed  from 
hand  to  hand  in  the  market^  ihe  town  is 
estopped  to  dcrr^'  the  \'alidilyof  tht  twrnds. 
Fir«vt  Nat.  Bank  v.  Town  of  Walcott,  7 
Fed.  Rep* 893 i  Whiting  loTowti  t*.  Potted 
1 8  Blatch,  iV   S.J  165. 

Where  certain  county  bonds  and  a  num- 
ber of  detached  couponii  were  placed  rn 
the  hands  of  an  agent  of  the  county  to  be 
issued  by  him  conditionally^  and  the  ageni 
issued  tncm  fraudukntly^  and  [rnn.-.i(  rrctl 


the  detuchcd  coumins  lo  A», 

law ;  and  where  LE.,  who,  wb 

was  disputing  the  vali  ud  \ 

and  coupon*,  and  net-  r  a 

pfomi^t  with  f'      '     '  '  •  a! 

a  full  knuwl'  .  , 

a  contract  ^v 

bonds  and  ci 

the  coujmn^ 

of  C.  I  and  <  u  a^ 

the  county,—  t  1 

yfc^**  holder  f<»r  vuur.  A^^u  muK]  not  fO» 

WhHford  r.  Clark  County,  ij  Fed. 

1.  Smith  -;  Town  of  Oni  ^ 
(U*  S.)  367;  Uwis  s*.  City 

3  Wo^ds(U*S.),  305; 

Oakland  -'*  Skimieri  -1 

County   of    Dallas   s*.    >(,n.hLn^Lr,   ^ 

(U,  S.K  fib}. 

2.  Crouuvell  7k  County  ol  Sm  .  c£ 
5S;  ^S^^^(t1n  &  llits^  r.  K  C> 

Aia.  5^;  Indiana,  elc*.  H.  < 
2  Am.  ik  Eng*  R.  R,  Coi*.  532;  iUnu 
Jerjiey  City,  \H  Fed.  Rep.  719-  s.  c,,  : 
ik  Etig.  Corp.  Cai,  ji6. 

In  the  latter  caj*c  the  c«jurt 
Faraonfc. «:'.  Jackson,  99  U*  S,  43.^, 
incni  of  the  bonds  of  a  raiUvay  v».>m^ij 
Louisiana  was  in  contTOv<?r*v.     Tin*  I 
had  never  l>cco  Issued  I 
had  been  sci/.cd  and  i 
the  Utc  Kclcl lion.    Th 
able  t(j  bcarcj  cither  in  i  t-vt 

or  New  Orleans,  and  M.  i(  ■ 

company  was  Authorized  lo  ftx  iJi 
payment  by  his  indor*emcpr    Wi 
they  contiifnecl  no 
were  otfert^d  for  - 
very  small  c"-*  ■ 
New  Vork,  v^ 
several  ycar-^ 

AM/  that  the   ak^in^L  of   1 1 
dor^L^mcnt,  wai  a  defect  wbiri 
bonds  of  the  ch.tracter  ^' 
that  the  purchaa-er  wa^ 
of  their  invalidity       \" 
speaking  for  the 
preseoce  of  the  ]■ 
t>oiiik  was  it&clf  an  4L^  i 
Hufficicnt  to  pot  the  pu 
Hut  in  the  snli -sequent  ■ 
T'.  Spragur,  iO^  U.  S,  , 
of  the  learned   jusin-t 


Ihr«rd^«  CottpotUt 


covpoys. 


Frior  B«]&mfid  tfi  Fmjrniaat. 


sxest  on  Overdue  Coaponi.  —  {a)  GemniHy^  —  Coupons  being 
contracts  for  the  payment  of  ninney*  and  negotiable 
payable  to  bearer,  and  passing  from  hand  to  hand^  as> 
gotiable  instruments,  it  is  quite  apparent,  on  getieral  prin- 
lat  they  stiould  draw  interest  after  payment  of  t}\e  principal 
ly  neglected  or  refused,^  Interest  is  accordingly  allowed 
t>ns  from  the  time  they  were  due  until  the  date  of  the 
t,^  and  exchange  at  the  place  where»  by  their  terms,  ihey 
i  payable.* 

;  there  is  a  right  of  interest  upon  interest  coupons  front 
turity  till  paid,  such  a  right  cannot  be  impaired  by  an  act 
fter  the  issue  of  the  bonds,  construing  past  legislation.* 
7ur  Dt^ifHuid  (if  Purmefit.  —  The  failure  to  present  coupons 
lent  does  not  prevent  ihe  running  of  interest.^     Rut  if   i 

nd  restricted!  ^  and  ft  was  again  24S1  San  Amonio  v.  Lane,  j2  Tex,  403; 

\^y  now  be  accc^itcd  as  the  Jaw,  MiUs  c'.  Town  of  Jefferson,  20  W  is,  54 ; 

jc  and  unpaid  int^^rcsl  cuiipons  Mayur, etc., ot  NftsliviUetr.  First  Nat  llank, 

J    municipal    bonds   *irc    not    m  57  Ttnn.  40^;    CfmnccliLUt.  etc.^  Ins,  iV 

autficieni  to  put  I  he  purchiistr  r\  ClcvcUnd,  etc*  K*  Co.,  41    ilartt  (N*  Y,) 


7,  ibc  euurl   hfid  (h;u  the  fact  f^  If  urtfofd,  cic,  R.  Co,  8  k,  I.  J?S' 

be  pUi  n  ti  ft  p  ui  c  ba  *i*  d  1 1  h:  I  h  m  kN  W  be  re    t  o  u  pons    have    be  c  n    lust,    I  be 

from  iheii  face  ilut  ilic  mtcr-  owneMipwUendering  indemnity^  kcnlitlt;d 

jra!  years  was  overdue  and  un^  to  recover  the  amount  oi  them  willi  mltreat 

1  siispkiuus  circumstance  stiffi-  from  the  datt  of  ctemantl  and  tender  of  in* 

:  the  plaintiff  on  biB  gtjard.   The  deinnity*     Fltchcll  v.  North  Ta*  H-  Co  >  5 

thu>  diahonortd  on  Ibcir  face.  Phila-  (!*»»)  |J2, 

^        Lilly  with  the  prtnd p:\Kwasi  Inn;r*:st  upon  the  conpons  of  the  Chesa 
r  which  they  were  tn( ended  p^rake    6;    <  »hio  Canal   Company   wa?j   nt*l 
I    is  not  material  whether  allowed  m  against  the  State  of  Mar^t and, 
jf  a  part  of  the  del  it  was  over-  which,  having  a  prior  lien  upon  the  prop- 
decision,  however,  is   not  re-  cny.  wafvtd  it  in  tavor  of  the  bar»dai  *Si» 
tutbority.  as  to  tnake  the  fpaid  bonds,  and  the  intercsi 
af    Aurora   v.   West,    7     Wall-  to  accrue  t hereon »  pre f erred  and  absolute 

Hens/"  until  ihe  bonds  and  imerest  sho*dd 

of  tltimni  7\  Woodruff*  92  U-  S.  be  fully  jiaid,     This  wajvcr  was  construct) 

vscif  V.  !>at  County,  96  U-  S.  51 ;  to  extend  only  to  the  principal  and  iniereM 

jpeake,  etc-.  Canal  Co.,  32  of  the  bonds,  ko  thai  interest  on  ihc  ovf:r- 

,  iKibtique,  9H  U.  S,  471;  due  coupons  coo(d  not  be  paid  until  itit 

r.  Lee  County,  j  Wall*  (U-  S.)  Iten    of     the     State     bad     l*ecn    satistktL 

ke  V.  Ciiv  of  Didjuque,  1  WalL  Corcoran  -\  Chesapeake  &  Ohio  Canal  C<i., 

-  ^Vatnot  V.  Wade,   (oj  U,  S.  1  McArthnr  (U  C),  1^8. 

;.  &   Enjff,  IL  K.  Ca?w  j6;  Under  an  act  providing  that  in  all  actiops 

iionwealthj  rS  Gratt.  {\a,)  founded    on    contmcts,   whenever,   in   the 

i\  tiowler,  lo?  U*  S.  529;  Kosh-  jn'osecution  thereof,  any  amount  of  moniv 

Hiirioti,  ro4  U*  S,  6CS;   Phelps  shall  be  hriuldated  or  asccrtainecj  in  favof 

u  15  Ub-iVth.  |U.  S.)  CI*  I  <-'Tl>ert  of  either  parly*  it  sh^U  be  lawful  to  rt  ceivu 

Co.,  ij  Grail.  fVa.}  599 i  Hoi-  and  allow  imerest  untU  payment  thereof: 

i\  City  oF  Detroit,  ^   McLean  interest  may  be  recovered  on  intcrest<ou- 

.  r  :..     .f  w..££:             ti_        *,...  potis  ofbo  rids  from  the  da  v  w  ben  they  were 

flue.     Ilolltngsworth    r'.    Ijetroit,  3  McL» 
(U.S.)  472. 
S,  Gelt^kc  r.  City  of  Dubuque,  1  Wall 

(U.S.J  1 75^ 
4.   Konh  konnng  ?'.  Burton,  i  4  Otto  (U .  S,K 


;  C:ity  of  Jetifersonville  v,  Pat- 
Ind,  16;  Xortb  Pa,  R.  R.  Co.  i\ 
Pa.  St.  94  ;  Wcbh  V,  First  Div., 
,25  Minn.  330 ;  Forstall  i-.  Lou- 
Hers'   As-*"i>,  j4   La.  Ann.  770; 


C  Co.  T'.  Klhoil,  57  N.  V.  397; 

.  V,  ArmstTO«i5,  6  Wright  (Pa.),    6fiS  1  s.  c,  7  Am."&  Enj?.  R,  H,  Cas.  201. 

Ml  «*.  South  Car,  R,  Co.,  2  S.  Car.        5.  Town  *A   U\ilnin  ? ,  Wade,  f&3  iT  S. 


Jftrelga  B<>ndln>lderi,  ele. 
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Covpdtif  ■ecisjad  fay  Xoi 


bund  be  matie  f)a\ablc  tm  tii^mand  at  .1  p;iiticuhr  place,  rn« 
i»f  payment  could  be  averred  wilhoiit  a  compliance  with  i:,_ 
dition   precedent   erf   making  demand ;    and   consequently  I 
can  be  no  recov^ery  of  interest,  except  from  the  time  of  a  dem; 

{i)  Rific  as  rt>  Iwrij^N  Bimd/io/ders.  —  A  corporation  is  not  b 
to  seek  its  creditors  in  a  foreign  country,  and  therefore  it  is 
<vbliged  to  pay  Interest  on  overdue  coupons  to  bondholders  res 
or  absent  in  a  foreign  country,  when  payment  has  not 
demanded^  nor  the  inability  or  want  of  readiness  to  pay  the; 
the  time  and  place  they  were  made  payable,  proven.* 

{</)  Almtam'tit  i;/  Inttresf.  —  If  the  corporation  shows  th 
had  money  ready  to  pay  the  coupons  at  the  time  and  iilace 
were  payable,  this  vvill  be  a  defence  to  the  claim  for  interest ' 
make  available  a  defence  of  readiness  to  pay  the  coupons  ai 
time  and  place  they  were  payable,  it  must  be  alleged ;  and 
much  as  such  a  plea  is  affirmative,  it  cists  the  burden  of  ; 
upon  the  defendant.* 

{e)  Rate  of  If/it-rcsi, — The  interest  on  bonds,  after  n^ 
continues  at  the  rate  stipulated  for  in  the  bond;*  but  the 
on  coupons,  after  their  maturity,  is  allowed  only  at  the  legal  1 

6.  Coupons  are  secured  by  the  Mortgage.  — Coupons  are  a  pa 
the  mortgage  debt,  and  the  holder,  upon  a  foreclosure  of 
mortgage,  is  entitled  to  share  iti  the  distribution />n?  rain  v  *' 
holders  of  the  remainder  of  the  debt,"     And  if,  by  some  ci 

<iSl ;  t^elpeke  v.  CUy  of  Dubuque,  r  WjlIL 
i\f.  S,J  175;  City  of  Aurora  r  Wcs-t,  7 
Wall  (Lf.  tC)  %2X  Town  of  tWno.1 1-  Wrtod 
fuif,  95  U.  ^.  503  i  Ohio  -'.  Frank*  103  U  S. 
69? ;  North  Pcmia.  K.  Ca.  *'.  Adams»  54  Pui 
Si,  97;  l^ngston  T^  Soullj  Car.  K.  Cri.,  2 
S*  Car,  N.  S.  548  I  City  of  JefiersunviUe  v, 
rattcrann,  a6  Ind.  16;  Mills  t'.  Jcffcrsnri, 
20  Wts,  54  r  Peniisyivama  R.  R.  C*i.  -*, 
Adorns,  54  F'a.  St.  97  \  Rnrrnughs  v.  Rtch- 
mimd  C4Jiiiity»  65  N.  Car,  234.  C*^Mpttr^ 
VVhitaker  -'.  Hartftirtl,  etc.,  I^  Co,,  H  k.  I, 
47  ;  City  o£  Pckin  ir.  Reynold!*!  it  111.  53 r ; 
t  hkjjgo  t',  Peoplci  56  id.  327;  Johnson  rv 
St^irk  Co-t  24  Ul.  75;  Alexander  f.  Com. 
inissiuncrs,  67  N.  Car*  19S;  McLeudun  t?* 
<.VMnm*rSt7»  N*Car-  ^!&'^  Corcoran  7\  Chesa- 
[(Ciikep  ciCj  Canal  Co»,  1  Mc Arthur  (D.  C*), 

L,  Jones  on  Ry.  Securities,  §  33* ;  Aiiro- 
lA  Citv  V,  West,  7  Walk  f U.  S.)  gz  ;  GcJpcke 
t'.  City  of  Duhiiqyc.  1  WalL  (tJ*  S.)  1751 
Corcoran  v.  Chesapeake  &  t>hio  Canal  Co., 
t  Mc Arthur  {IK  C),  358;  Wbiiakcr  t^ 
Hartford^  etc.,  R.  Co.,  8  R.  L  47. 

2,  Emlen  v.  l^htgh,  etc,  CoaI  Co,,  47 
Pa,  St.  76, 

8.  Walnut  v.  Wade,  103  U.  S.  6S3;  s.  C, 
J  Am-  &  Eng.  R-  R.  Cas/36;  North  Penn- 
NVlvania  R,  Co.  ^^  Adanis,  u  Pa.  St.  94 ; 
X^ayor,  etc.,  of  Nashville  t^  First  Natioital 
H;iMk.  $7  Tent!   402, 


.if 

»ril 

Er 


It  is  not  necessary  to  rscipi*,  afttir 
in^  mteresit,  that  the  aimmnt  <»!  the 
wtih  :iccumii].ilcd  itUcTuM  a  I  the  t 
the  laymen t,  shorild  \^<-  ^  ' '  '  - 
the  other  funds  of  tin 
be  shown  that  funds  ^  > 
inent  were  at  all  ltmi>  on  luind- 
Lehigh  (-Oiil  Co,,  47  f*^  St.  76. 

4.   Noilli  Pennsylvania  R.  Cn^  r/,  A 
54  \*A.  St,  94;  JoiK'S  c»u  Rniljo^d  Sec- 

6.  Ohio  v.  Frank.  t03  V   S.  (xr 

6,  CromnATll  t.k  Crntnlv  of  Si^ 
u  ;  langaton  t^  S<mlh  Car.  R 
C;tr.  fN  .S.)  24S1  Sjicnccr  p.  HcfC«, 

7.  Miller  7'.  RutUnd  &  W  * 
Co.,  40  Vt.  ^99;   ILuen  f.  ' 

D.  Co.,  T09M.1ss.S8;  ConuL-  .  - 
Armaljong, 44  i'a,  S(.6jt  Union  iiu 
v,  Monticelhi,  etc,,  R.  Lck,  63  N.  V. 
Where  a  raihiiad  eon*|>any,  not  1 
been  able  to  pay  the  hvtcrest  on  iheii' 
gave  to  the  holders  of  the  Jii^  ^ 
the  LOtiptn*  honds  of  the  « 

amount    of    said   intercyL,  a 

was  not  a  i>ovation  of  iJie  dcbi 

tercet;  that  the  coupon?  b^^rr  hi' 

the  time  they  were  fl;l^ 

for  which  they  were  c\- 

l>v  the  iiHirtpagc.     (jJ^it    ,.    >^ 

C^ity,  etc.,  K.  f  ,'>,,  33  Ctratt.  (Va.) 

I  Am  X'  liiVr!..  R.  k   C^fv.  47  V 
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nortgage,  the  bonds  become  prematurely  due,  *he  holder 
ed  !n  recover  the  amount  of  subsequently  maturing  cou- 

amsi  bondholders  who  have  presented  their  coupons  for 
,  and  nut  for  sale,  and  who  had  the  right  to  assume  that 
re  paid  and  tixiinguishcd,  a  person  who  advances  the 
o  Uke  them  up  under  an  undisclosed  agreement  with 
pany,  that  the  coupon:^  should  be  delivered  to  him  uncan- 
a  security  for  his  advances,  is  not  cnlitled  to  an  equal 
in  the  iien,  or  the  proceeds  of  the  mortgage  by  which  the 
are  secured.'* 

s  against  the  corporation  who  issued  the  bonds,  the 
so  delivered  up  are  valid  securities  in  the  hands  of  the 


ta;id  cuttiiMny  i^Hyed  bontis  iot 
It  to  beart-r,  iif  money  with  m- 
ptm    in    I  lit'    ussual    form    being 
Before   Uic   rime  tixcd   for   the 
the  pitiiLiiMl  in  ihK  iKjncLs,  they 
;  at  onct'i,  under  a  condiEioii  con- 
ic mof lgaj;e  intLurin^  the  bonds, 
^n   It  pun    I  uteres  I  coupons  for  a 
ui  (be  bonds  thus  becom- 
il;At    the    holder   of    ssuch 
^  *Mr  rcuover  the  amount 
-  allowed  by  law  for 
,  I  the  jirincmal  being 

r  rale  as  the  supitlaied  interest. 
iisi  Djv*,  ric,  R.  Co.,  z$  Minn. 

ron  V.  Tome»  24  Am-  &  Eng.  R, 

^  ■'"■  r:  Trust  Co.  of  New 
:c.,  R.  Co.,  63  N.  V. 
•  -i|jeAke&  Ohio  Canal 
Ih  5,0* ;  tJjirbcck  V.  Vandcrbilt, 
S ;  Robinson  v.  Lcavitt,  7  N*  IL 
T/Johnson,6  Johns.Ch.  |N.Y.) 

,  hovrever*  no  presumption  that 

s  have  beeji  paid  and  cantellerl, 

ransjiclion  on  its  face  is  a  trans- 

tian  a  payment.     In  Ketch  em  v. 

U-  S,  6159^  it  iAa>  Mii  that  where 

HI  which  h.id  prcvioiis^ly  paid  its 

t    ii?j  own   office   directed    the 

take   thr   coupons   to  a  bank 

'  nvould    rcc4.rvc   paymentt   and 

there  ncened  the  amounts  duc 

ons,  jnd  left  them  in  poiii$ies!!llijn 

t,  ihry  might  properly  presume 

'V  was  not  paying;  the  con- 

iiLich  lis  the  holders  of  the 

.     d  from  the  corpor action  no 

m   the   bank,  they  must    have 

the  bank  hjid  no  vouchers  for 

!^  unlcs*.  the  coupons  continued 

;f  the  Ijank  received  them  \  and 

'  dcd  ;is  a  fair  prelum pt ion, 

IcUvered    the   |H)5sessitni, 

.         1  transfer  nf  oivnershlp. 

^ffymx\  m  deli^'ering  the  opm- 

44 


ion  of  the  ctnirt,  satd*  **lt  is  within  com- 
mon knowledge  that  interest  coupons,  alike 
thoisc  ihat  are  nnt  due  and  those  that  arc 
dne»  arc  p:isscd  from  hand  to  hand,  the 
receiver  payitiR  the  amount  they  call  foi 
without  any  intention  on  his  part  to  e*iin- 
gylsh  them't  and  without  any  lie  lief  in  the 
other  party,  that  thty  arc  extingnished  by 
the  transaction.  In  such  a  case  the  ho] del 
intends  to  transfer  his  title*  not  to  cxtin- 
guijih  the  debt.  In  nmlHludes  of  caaes, 
coupuns  are  transferred  by  persons  who 
are  not  the  owners  of  the  bond>  from  svhich 
they  have  been  detached*  To  hold  that  in 
all  the^e  cases  the  coupon!>  are  paid  and 
extingui.>*hcd^  and  not  transferred  or  as- 
signed, unkvjs  there  was  someUung  more 
to  show  an  assent  of  the  i>cr&ort  purling 
with  the  possession  that  they  shoukl  re- 
main alive  and  Ix-  available  in  the  hand> 
of  the  person  to  whom  they  were  deliv- 
ered, would,  we  thtnk,  be  vneon.sistent  with 
the  commoti  understanding  of  hushwss 
men." 

In  Haven  r.  Grand  Junction  R,  Co.,  109 
Mass.  SS,  such  a  course  was  adopted  j  and 
the  belief  thereby  created,  that  the  com- 
pany was  able  to  pa)»  and  did  pay»  the 
coupons  at  maturity,  was  held  and  acted 
on   by  another  corporation  in  subsequent 

Imrchasc-s  of  the  bond.^  from  individual 
lolders  of  them ;  but  these  porchase?^  were 
made  at  or  (>elow  the  par  value  of  the 
bonds  and  accrued  interest,  and  were  not 
made  till  between  ei^ht  and  nine  yean* 
afterwards,  and  Then  with  a  view  to  acquire 
title  to  lands  which  coni^titutcd  the  mort- 
gaged security,  and  which  this  corporation 
had  voted  to  ln*v.  //t/t/t  *hat  after  a  judi^ 
cial  sale  of  the  lands,  upon  foreclosnre  of 
the  mortgage  the  |>er3on  who  advanced  the 
money  was  not  e&topped  to  inatntain  a  claim 
for  the  amount  of  the  con  pons  paid  by  him» 
with  interes^t  from  ihc  iiaie  ol  jjavment, 
against  a  surplus  of  the  procecdi^oE  inc  sale 
remaining  alter  full  satisfaction  of  the 
claim.*  of  atl  the  other  creditors, 
1 


Ordvr  of  P&jmstit, 


Action  ii|»OQ  tk 


holder ;  and  a  mortgage  upon  I  he  corponitc  profjcriy  given  U 
the  bondSp  may  be  enforced  for  hb  benefit.* 

While  the  coupons  are  entitled  to  be  paid  out  of  the  pro* 
of  the  mortgage,  they  have  tro  equity  superior  to  that  of 
bonds  from  which  they  were  taken^  and  the  coupon  hold 
entitled  to  no  priority  over  the  holder  of  the  bond,  in  a  final 
tribtition  of  the  proceeds  of  the  whole  mortgaged  property,* 

7.  Order  of  Payment  of  Coapon««  —  All  coupon  holders  are  oi 
same  level,  and  the  mortgage  secures  no  priority  to  the  cou 
past  due,  nor  to  those  first  due^ 

§,  Action  mpoB  Coupons.  —  {a)  Form  *?A /Ic/^W/.  — Where  cou 
containing  a  promise  to  pay  are  not  under  seal,  assumpsit 
proper  remedy,  though  not  the  only  one;  debt  will  lie.* 

(b)  By    Whom  to  be  brmigkL  —  Coupons  payable  to  hold* 
bearer,  and  therefore  being  negotiable  instruments,  may  be 
upon  by  the  holder  in  his  own  name;®  but,  without  some  s 


1.  Union  Tnist  Cu.  :■,  MonUccUo.  etc, 
R.Co.,  63  N.  V.3M. 

S.  SewaH  v.  Hratnard,  3H  V' (  364  i  Mtlkr 
i\  Ktitbnri,  ctc.^  R  Co,,  40  Vr,  ^m. 

In  Ketchtmi  ->.  I>«ticaT»,  96  U.  S,  659, 
Sir^ft^t  ?•*  ^*»y».  "  Tht  mortgage  was  given 
.ts  a  iiccurity  l*»r  the  [^nticipal  ot  the  [tond* 
4s  welt  Jts  the  inU'tcst,  wjlli  no  pri^Jttty  t<» 
lit  her.  The  cou^xnts  arc  tntrc  renrescn- 
tjtlfvcs  of  Ihc  dtiim  for  iiitetesL  'I  he  oi*- 
h  gal  ion  vi  the  iJebtor  cvjiicnced  by  ihcm 
t  annot  he  higher^  or  eiitTHcd  lo  greater 
)jnvileKCS,  than  it  won  Id  he,  had  the  bondi5 
in  Ibeif  Ij^xly  tinderukcn  tht  |jayment  of 
live  irttcrcsl.  C  titling  I  hem  from  the  sev- 
<.fai  bonds  of  which  they  were  a  pari*  and 
iraiisfeiring  ihcm  lo  other  hoidcr^  can  give 
ihem  11*1  itiiTcased  cqtjiiies,  so  far  as  wc 
ran  perceive.  iJatI  they  l)een  assigned 
with  a  guai  anty  of  payrnent,  it  may  well  Ik 
they  wiiuld  bt  entitled  to  paym*fn*  Inrfore 
*lie  a.'isignonsi  coiiy  claim  the  fund.  Then 
fliey  njight  have  an  equity  lo  prior  pay- 
met  d*  growmg  out  of  I  he  guaranty.  But 
I  here  was  no  snch  undertaking  of  the 
-LSi^iynor.*^  bi  this  case." 

Wficrc  a  railroad  eompany  issnetl  bonds, 
with  ci-Hif>uMs  for  interest  attached,  which 
were  guaranteed  by  the  Stale,  and,  to 
*tfcuie  the  psiymcnl  thereof,  gave  to  the 
Stale  a  statutory  lien  un  ail  the  franchises, 
rights,  ami  jtroperiy  o(  ihe  ctmipany;  and 
I  he  companv  afltrwartb  fatltrd  to  pay  the 
coupoixij,  an*)  became  ni solvent-  and  licfore 
Ihe  bonds  Ixrcanic  dnc  the  Mamtory  Hen  or 
mortgage  was?  forec]u,^cd  in  an  action  by 
Ihe  i>tate,  Am]  aU  the  rights*  franehisCB, 
,intl  property  of  ihc  company  ^vcie  svokl, — 
AM^  that  the  holders  of  the  coii|Mni^  listat 
due  ai  the  time  o(  the  sale  were  not  en^ 
liikd  to  prioritv  of  payntcni  uvcr  ihe 
owners  of  ihe  principal  debu  which  was 
not  I  hen  dnc,  but  thai  ?.ni  h  i^foccrd^  ii,rre 

I 


riistrib^i 
crsrif  r 

of  the  I U-,     .-i,n-.  .  .   -|-.u»Hir>-iiii 

R.  Co.,  8  S,  Car.  I2c>. 

In  t^imhsim  r.  CtTidnnati,  P,&  C.  i 

I      Wall.     (U.     S.)     254,    it     Wil»     J^/r/ 

decree   of    the   drcuit  court  whirh 
preccdcntT  to  ibe  iiast  <kic  coir 
the  principal  of   the  liontk   Ih 

where  the  terms  of  thr   *-  ^ 

in  case  of  default  in  cl 

est  or  priiici|iaL  and  ;i 

Fame,  all  bonds  and  ihtr  tnterefvt  ai 

thercoTi  hhsiU  be  eriitalty  duo  and  f*5i 

;ind   entitled   lo   a   /ftfi  nttnf   dr 

the  pri-nreeds  of  n^td  saIc  ut  otht 

hms, 

8>  Ketdiinii  t\  Dnncan,  96  U.  S 
SewaU  r.  Utaiuarcb  38  Xi   #4. 

4.  Fir%t  NaU  W^uk  v,  'IV^ 
ton,  If"  iilaichf.  (t\  SJ  53. 
London,  cic,  J>ank  t\  Ware  icivLt   *■ 
41  Conn.  545. 

Coupons  attached  to  co"""^   f^"' 
admissible  in  evident^  tUHk  ■. 
ate  money  eountN,    Meneir  ^ 
45  ID.  IJ9;  Johnson  t\  Slai  k,  ^  UU 

Where  a  declaralion  set  tjui  iit  a 
conn  I  eight  interest  Ok 
lars  each,  dis>tinguishe' 
a  reference  10  the  nnmi  . . 
which  they  iicvcrallv    lich»n 
the  count  was  not  bad  tor   ; 
the   connons,  though  severally 
jurisdiclion   of   ihe   c<mrl,    couh 
aggregiUed,  antl    the    ease   brou^^Mi 
Ihe   iufisdirlitm ;    ami    that   no   prof 
the  bniid^  was  nL■cc^^aru     New    Lt. 
cie.,  Hank  t*.  Ware  River  R.  Col»  41 
54**     St-e  Arriu!^  t>!s  Mi^victrjlL  ij 
irr/ra, 

fi*  Joha*oii  i\  immiv  of  Scuk« 
75  ;  C  are  ^.  Le  Fetre,  jj  I'a..  St  113^ 


t  C«tt|MIU. 


COUPONS. 


FroductioD  of  Bond,,  «u. 


vision,  no  action  can  be  maintained  in  the  name  al  an 

upon  conpniis  which  contain  no  negotiable  words,  nor 

from  which  it  can  be  inferred  that  it  was  the  design  of 

jration  issuing  them  to  treat  them  as  negotiable  pajx*i\ 

ipons  can  be  enforced  only  in  the   name  of  the  bond- 

fonffm^nt  of  CQUpim  as  /i;/  indtptndtnt  Searniy,  —  A w 
A^arrant  which  does  not  import  a  promise,  but  is  a  mere 
dgment  of  indebtedness  for  interest  on  the  bond  itself, 
t  made  the  ground  of  an  action.  The  holder's  right  ti^ 
is  foynded  on  the  bond  alone,  which  must  be  spcciallv 

,  iimf  between  Bond  and  Ci^ufion,  —  The  holder  of  coupon^- 
ter  to  the  bonds  to  which  they  belong*  is  chargeable 
ice  of  ail  the  bonds  contain,^  In  contemplation  of  law 
ed  coupon  is  still  a  part  of  the  bond,  and  the  holder  is 
'  all  the  covenants  containetl  therein** 
jditctiim  t}f  fitmd.  —  As  coupons  or  warrants  for  interest 
ii  and  executed  in  a  form  and  mode  for  the  very  purpose 
iling  them  from  the  bond,  and  thereby  dispensing  with 
jsity  of  its  production  at  the  time  of  the  accruing  of  cacli 
it  of  interest^  a  suit  may  be  maintained  upon  the  coupons 
the    production    of  the  bonds    to  which   they  had  been 

Tm'  of  Mortgage  Conditions.  —  When,  by  the  terms  of 
;,  the  coupons  are  payable  from  the  net  revenue?* 
r...|.any,  in  a  suit  upon  them,  it  is  necessary  to  allege  and 
z  existence  of  such  revenues  before  there  can  be  any 
Unless  revenue  comes  into  the  treasury  of  the  com- 
'  bondholders  cannot  claim  its  appropriation  to  the  pay- 
the  cou|x>ns*  A  demand  for  payment  when,  without  the 
s  fault*  there  are  no  revenues  on  hand  to  meet  the  coupons, 
ure,  and  properly  refused  ;  therefore,  in  such  case,  interest 

n  T',  York,  etc.,  R-  Co.,  4S  Me.  when  the  slijjulalions  o!  the  bondi»  w tre 

sj.  llraiHitril,  3S  Vt.  364  j  Wfighl  sci  forth  m  the  dcclaraiion. 
,  R.  Cij.,  I  Dis.  (Ohioj  465.  S.  McClure  t\  Township  of  Oxforti,  \ 

r.  New  London,  etc.,  R-  Co.j  Otio  (U-  S^i  4^9* 

21  ;  Jjickson  ^*.  V'ork^  etc.,  R.       4.  Slate  7-,  Spartanihurgg  rtc*,  R*  Co.,  K 

■  147 ;   s,  c,  2  Am.  Law  Reg*  %*  Car.  1 29. 

5,  Comnnssioncrs  of  Knox  Co*?/*  Aspiii- 

cK   in  his  work  oiv  negotiable  wall,  :^i   How.  {U-  S.)   539;  Thompson  r-. 

,  critk tae*  I hes<;  decisions,  {juni*  County  of  Lee,  3  Wall.  <U.  S,)  227;  Nrt^ 

loic  10  the  latter  case  by  Judge  iJonai  Exchange  Hank  z'.  Hartford*  etc.,  U 

the  Anier.  l^w   Register,  and  Co.,  S  R.  I.  375;  County  of  Beaver  v,  ArTn- 

Lsc  of  Vira*  ^  Tcmi.  R.  Co*  1/,  siroug,  44  Pa,  St.  63  ;  Mayor,  etc,  tk  Poto- 

Spccial  Court  of  Appeals,  un-  mac  Ins. Co,^  58 Tenn.  296;  Walnuts:'.  Wadt, 

103  U.  S.  69c  J  s,  c,  3  Am.  &  Eng.  R*  R. 

,  etc.,  of  Nashville  y.  Potomac  Cas,  jt»;  WefahxA  First  njv.,ctc^  R*  Co  ,23 

!  Trnn    J96,  the  coupons-  were  Minii*  jjo;  Cicero-'.  Clifford*  %i  Irid.  191 ; 

MIS  jig.»nii*t    the  Kcnoard  v.  Cass  Co*,  3  DiiL  fU.  S.I  147; 

.  iijpb  tbcv  con-  First  Nat.  Hartk  7'.  Mount  Tabor,  52  Vt.Hj* 

n.Mx.,-^^  ,..    |,..uucnt,  and   that  llcavert',  Arni;*iron^\44  Pa*  St.  63'  Arciwi* 

I  he    hondii  was  not    ncce^sArv  -\  Ccininmmvt  ahh,  trS  t*ratt.  lVa.|  767. 


Action  Qpon  C(>upoaj 


COUPONS 


fttatitti  ti  LimiUtidaf , 


1^  not  recoverable  upon  the  coupons  from  the  time  of  s 
tlemand,  but  only  from  a  demand  when  there  arc  f^uch  rcver 
.md  an  unjust  refusal^ 

{g)   y^finsi/uihtf  iyf  United  Staics  Cmirfs.  —  The   holclci   *. 
coupon  pa  viable  to  hearer  is  not  an  as^signee,  and  he  may  su« 
the  federal  courts  without  reference  to  the  citizenship  of  ant 
dent  holders,*     But  interest  cou[>ons  cannot  be  sued  upon  i 
federal   court,   where   the  municipal   bonds  to   which    they 
allached,  under  the  seal  of  the  corporation,  are  made  payabU 
a  railroad  company  in  the  same  State;  and  the  coupons  con 
rtn  obligation    in-  themselves,  but   refer  to    the   bonds    for  t 
viTality,  the  plaintiff  being  an  assignee  of  the  railroad  comp^ 
and  his  assii^nor  being  unable,  on  account  of  its  citizen- 
sue  in  a  federal  court.*     The  amount  **f  the  interest  dett 
the  jurisdiction  without  regard  to  the  face  value  of  the  b'j  ; 
The  sum  of  the  amounts  of   the  coupons  sued  upon  also  dc 
mines  the  jurisdiction,^ 

(//)  Statu fe  of  Limitations. — ^It  is  well-settled  law  that  a 
ufion  a  coupon  is  not  barred  by  the  statute  of  limitations,  un 
the-  lapse  of  time  is  sufficient  to  bar  also  a  suit  upon  the  hoi 
riie  statute  begins  to  run  against  detached  coupons  from  % 
respective  maturities,  though  it  docs  not  begin  to  run  againsE 
bond  until  its  own  maturity  ;^  and  where  the  bonds  arc  not  bai 
by  the  statute  of  limitations,  the  coupons  are  not.* 

(I)  Hoieirr's  Negiigaic^  in  cipUecting,  —  Where  the  holders 
municipal  bond  coupons  could>  with  reasonable  diligence,  I^ 
collected  their  amount,  one  who  transferred  the  coupons  to 

1  Jones  oi>  RAilrosd  Sectirities,  ciimg 
<'(jrcoran  \*  Chcsai^cakc  ik  O  Canal  Cti., 
\  Mc Arthur  (D  C),  358- 

2  Cooper  V.  Town  of  Thompsoti,  13 
J 1  tilt  oh  {U.  S.|  434;  tVmr  v  Tawn  of 
Hope,  \%  Ulatch  (U  S.j  aSo,  McCov  v 
\Va>hiiigion  Couhtv,  3  Wall  fr  \\}  %) 
*Hi;  Rich  V.  Seiiecii  Fnlls,  19  Htaich 
|L',  H  J  555;  Thomiwoii  t.  JYTrmc,  i6Utto 
»L^sn5S9 

5  Clarke  v^  Jaiicsviik,   1   Biss.  (U    S  ) 

i  liruch  V  Manchester  h  R.  R.  Co 
W  H  S  Ct;  25  Am  ^  Eng  R  R.  Csts 
-6 

&.  Smith  tf.  Clarke  Co.,  54  Mo.  j8. 

6  City  of  Lcxmgton  t'  Butler,  14  Wall 

C/igartt,  y,  said,  "The  coupon,  if  in  the 
w^DJilform,  is  but  a  lepetition  of  the  con- 
trict  n\  respect  to  rhe  interest  for  the  period 
i*f  litpe  therein  tiienlioned^  which  the  bond 
Kiiitke^  upoti  the  same  aubiect,  being  given 
tor  intcrcsil  thereaflur  to  liecome  due  u|ion 
(he  Ijontl,  which  inicrest  is  a^  parcel  of  (he 
t*oini  itnd  partake,'^  of  its  nature,  and  i*  ni»t 
b:<ned  bv  lapse  of  time,ejtCL'pt  tar  \hii  same 
|»f  rim  I  IS  would  Uir  a  *liil   Uf>rin  ihc   band 


to  which  Ii  w.is  Attached/*  City  of  Ken 
x\  I^msfon,  5  WaU>  (U.  S.)  477. 
7    Clark  t*.  Iowa  City,  ao  Wall,  (I 


^^i 


It  wjs  attempted  in  this  en-    * 
the  4bove  two  iiLcisions  as 

the  elTecl  that  ihc  coupons  rti^   

and  existing  cause  of  action,  not  tini 
Ihc  ptriiHi  ]jrescnbcd  for  nttions  <h 
bond   after   its  matnrity,  but  fi«i  lite 
tionjil  period  mtervfcnitig  Lw^twccn  ih« 
turity  of  the  coupon  and  t^s     —   . 
the  boiiclp   however   great    il' 
But  the  conrt  ^f/t/that  the  ^^ 
of  the  decisions  in  tho&c  c^scs  wiis  t< 
effect  I  hilt  the  cou|>ons>  lx*ing  gtvrn  i* 
terest  on  the  bonrls,  partook  of  thei 
and  were  equally  btRh  as  seeur 
therefore,  the  sstsituf     -    '  '  —  « 
them  when  it  woul. 
of  the  dignity  ot  I. 
nubuf|titf  t^  U»  *S-  470;    Town  ui  h 
konong  XK  liurton*  ro4  U.  S.  f*6Sj  s. 
Am  Jt  Kng.  K.  R.  Cas.  20 1.   C^mtpift  ^ 
r   t'orter,  1  W.  C.  Rep.  (Cab)  814. 

B.   Meyer  f\  Poncr,   i   I'ac.  Kefi.  1 
SS4,  Roedtng  t'.  Tortcr^  i  P^ic.  Rep-  f 


Ill 


[TOCtp^jtU. 


COUPONS—  COUI^SE, 


D«aiiittottp 


e  held  liable  after  the  bonds  hav^e  heen  declared  invalid 
'mg  in  tjNi^  umfTattio  by  the  State.' 
im  /fum'c/pa/  CmpoHs.  —  In  an  action  on  interest 

AiiEch  had  been  attached  to  negotiable  bonds  issued  by 
a  declaration  which   does   not   allege  cither  the  tenor 

i»f  the  bonds^  or  the  authority  for  their  issue*  and  with 
D  copy  of  a  bond  is  filed,  and  none  set  out  therein,  is 
blc.  The  plaintiff  must  allege  the  general  authcirity  t<» 
:  bonds,  and  show  that  the  bonds  sued  on  were  issued  f^r 
>oses  authorized,  since  a  municipal  corporation  has  iiu 
issue  bonds  except  it  is  given  by  the  legislature,  and  then 
such  purposes  as  the  legislature  authorizes.* 
E.  (See  BouNn.vRiEs.) — Direction  of  motion;^  stated 
Tly  method  of  proceeding ;  usual  manner,* 


7.  liill,  (6N.  W,  Rep.  (loiva) 

Uini  ♦■.  New  Prfividenee,  47  N* 
TKnyt'r  -\  Mofitg^iiiL'rv  Ca.,  3 
)  3S9*     t>w/<irr  Ring  v.  /oh IV 

—  in  KcnTLird  t\  Cjk^^  Coiiiuy, 
S.|  147,  it  UA!*  held  that  the 
may  aver  tht-  -juiUorkv  of  the 
>sLic  the  ImiikIs  cvthcr  tiy  Aiih- 
tot  of  the  special  dcl  cohferring 
iy»  ur  by  s totting  ibe  recital  t>t 
\  Ittai  rciijiecu  J  tut  a  dct:  bra- 
docs  not  show  the  aiitharity  is 

an  aciioii  on  couponis  tocutmty 
ring  that  the  plainriflf  was  not 
p  cic^,  of  the  biiml>  ai>d  cuy|MJns 
'd  in  the  tIecJai;atioM,^'  was  hehl 
leol  demurrer,  r hough  faulty  h\ 

like  niUng  was  made  a^i  to  a 
I  actioii  averring  that  Ibe  con- 
»  were  the  jiro(>cTty  of  ii  ibinl 

not  ihc  property  of  the  plain- 
:ton  Co.t'.  Amy.  13  Wall  (U.  ^.\ 

-"  >^lion  oncou|>on5  of  eouritV' 

Lomity  did  not  h]^T\,  seal, 

-nds  as  in  the  declaration 

r  iiiithnri^e   any  one  to  da  so, 

dff*^fid;int  fiivs  the  alleged  actsi 

'  ts  and  deeds," 

^.murrer,     Pen- 

•■  .^ ■  ,   1.(0,  SO  297, 

n  lie  nn  <»hjet:Tion  to  the  itdmis- 

icnci'  of  buiKl!?.  and  coujions  in 

im,  vvbeii  I  be  £?£ccutiou  of  the 

[  m  is^uc,  this  fact  being  in  snl> 

%ht  part  of  I  be  plain  till. 

Ml)  oaih  by  the  defendant 

:  1 1 1  red  b  v  1  oca  1 1  a  w.   Cham- 

,21  WalL  (U.S,)  317. 
■'A%  m   the  suit  shoutd  lie 
^  i\iii  face  of  Ibe  decIafsCion  bv 
44 


the  number  of  the  boutt|  date^  sum,  und 
time  of  pavmtnt.  Kennaid  i\  Ca^^  Co  > 
3  Dill.  (U.S.)  r47. 

3.  Webster- 

The  ''course  of  a  river"  is  a  line  par- 
allel wfth  lis  banks,  and  may  vary  in  direc- 
tion from  the  current.  Atly*^cul.  v.  Rail- 
road Co.,  I  Stock.  Ch.  fN,  J,)  5sa 

§.  Webi^tcr. 

Donne  of  Buiia&is  or  Tr^io*  ^  Sec  Bi  lis 

Under  a  provision  in  a  liankrnpt  aci 
that  any  creditor,  by  and  in  re3|>KCt  of  any 
bill  or'bvJls  of  exchange  realty  and  Inma 
/hk  drawn,  negotiated  ur  accepted  by  ihr 
bankrupt  in  the  n^iial  and  ordinary  cmusr 
of  trade  or  dealing,  or  who  received  money 
in  the  usual  and  ordinary  course  of  iradt 
before  the  >mng  out  of  the  commisiiion. 
should  not  be  liable  to  repay  the  same  tu 
the  asijgnce.s  it  was  hrhi  that  the  pay- 
ment of  a  bill  of  exchange  upon  which 
lime  b^d  Ix^en  £ivcn  on  the  altowancr  of 
interest,  was  not  in  the  ordbiary  cour?iC  nt 
trade  ;  the  trairsactioH  was  a  loan  of  mone\ 
at  intercut.  Vernon  -'.  llall,  i  X  k,  64?^. 
So  a  note  reserving  interest  half-yearU 
might,  for  aught  that  appears,  be  to  secure 
a  loan  of  moncVt  and  cannot  \m  said  by 
the  court  to  l>e  drawn  in  the  usual  and  or- 
dinary course  of  business,  Harwood  t*. 
Lottias,  It  liast,  137. 

Kor  a  retail  merchant  in  a  small  country 
tow*n  to  8t:ll  his  entire  stock  to  one  or 
more  pcr^onss  is?  out  of  hiii  usual  and  ordi 
nary  course  of  business,  within  the  mean* 
big  of  that  t^Kjrtion  of  sect*  3J  of  the 
Bankrupt  Act  of  1867,  by  which  it  is 
enacted,  tbat  if  one  tiisolvcnt  or  in  con- 
templation of  insolvency  makes  a  sale 
not  u\  the  usual  and  urdinary  course  of  his 
bu3jinc.%s,  that  fact  shall  he_prtmit/nrtV^\i- 
dence  of  fraud.  Walbron  t\  Babbitt,  it» 
Wall.  (U.  H.}  577. 

A  [Statute  exenipliiig  from  dii^tr^Siji  pruif 


VOUHTMSy^  COLIU-ItOCSE  —  cot  J^T-MAfiTIAl. 


COTJET'HOUSE,  —  A  building  occtipictl 


h«ilcliii]j  of  courts.* 

COUET-MAmTIAL.  —  See  Military 


;uul  appropriated  in 


Law. 


':rfv  flc|>t.jsticc(  with  i  tavcm-keepvj  '*  in  the 
<is>iim1  omrst  of  business/'  only  inclUiJcs^ 
iiTaiiLriy  dtjH»!ait£d  by  a  j;u<*st  for  ^afc  keep* 
fiig.     If  Arri^  "'.  Koggs,  ^  Blaizkl.  (rntt.)  489. 

C  Arttaj^cs  iHrlongmg  to  acincus*  and  used 
Inr  i:arrying  I  he  bant!  and  pcrlorniei^  in  a 
*nect  |UTa(k%  arc  not  Larriagc!?!  **  tujed  aiilc* 
Iv  for  lUc  Cimveyante  of  any  gfjrxls  or  bni- 
iIl'ii  in  dn*  course  of  Lradc  "  50  as  to  exemiH 
iheiti  ttoin  a  duty  on  ciiriages  tjndur  an 
Aut  mukmg  siiuh  ait  exception.  Speak  t'. 
I'll  wet  I.  L.  R.  9  Ex.  25. 

Due  ConrM  «f  L»w,  —  See  C'cmsriTtt. 
Jtos\t-  L\w,  C<)txr:f:r  and  lis  com- 
p(mnd$. 

A  discharge  fiom  the  puMHi  mks  friud* 
ulctuly  obuincd  by  oi>i^^  imprtijtnicd  under 
an  insolvciU  act,  is  a  discharge  by  dwc 
course  of  law  wftHm  the  iernts  of  a  bund 
given  by  him  liot  to  depiirt  from  the  prison 
luies  or  bound*  till  he  should  be  dis- 
charged in  doe  cotirs^c  of  law,  or  stiotilt! 
piiy  the  debt  for  which  he  \v:i?i  uiiprisoncd. 
Siiiiru*i  tf.  Slaoim,  3  L ranch  ILL  b*)»  300, 

111  an  action  of  covenant  on  a  warranty 
lo  fc  cover  back  [itirchiiAe  inoncy,  an  alkga- 
ttuii  that  the  plainiitf  wa>  **  ouji'tcd  and  dis- 
po$.^*!it«;^ed  of  the  premises  by  due  course 
of  law^'  *v'as  kflif  not  to  be  sn^jiliined  by 
[iroof  of  a  construclivc  cviciion  by  the 
piifcha.'ic  by  the  plaint  iff  of  a  paramount 
title  hostileiy  asserted  by  the  party  hold  vug 
ji.  "  The  words  '  by  due  cour^ic  of  law  ' 
arv  ^ynonvmoii^  with'  *  due  process  of  (aw  ^ 
or  Maw  of  the  land/  and  the  general  defi' 
lotion  thereof  is  *  law  in  its  regular  course 
ni  adminbtration  thmngh  the  court*  of 
iUf^tlte ;  ^  and,  while  not  always  necessarily 
confined  to  judicial  proceedings  (as,  for 
instance^  the  colkction  of  taxe^  is  held  to 
be  within  the  phrase  *ljy  due  junceSiS  of 
]i«w^*K  yet  these  words  h*ivt  &ocn  a  Mgnlti- 
cation  when  used  to  de^rgnate  the  kind 
of  eviction  or  ouster  ffom  real  estate  by 
which  u  party  is  diBfiossefeiied  .tfi  to  |ire 
tlude  thereunder  proof  of  a  cotislfuctive 
eviction/'  Kansas  P.  R.Co,  v.  Dunmeycr, 
19  JCaii.  !>19. 

Coiui«  of  an  Action.  —  In  a  statute  pro- 
vrdijig  that  when,  '*io  the  coursve  of  any 
♦jivil  action  or  proceeding  w  halcver/*  it  ts 
made  to  appear  to  the  court  that  the  de- 
fendant ta  in  the  milititry  service  of  the 
United  States  or  of  the  State,  the  action 
itr  ptoc^edini;  shall  lie  stricken  from  the 
calendar,  "'cour^ie**  isigtnfirs  '*  |>rngte*>^ivc 
action  —  in  a  suit  01  pfot ceding  r^ot  yet  dc- 
termihtd/*  and  the  act  is  not  a|iplicaWe 
where  the  rights  of    the  defencUnl  have 


1i;;]nie.iil        \ 
Cdarte  of  i:..,   ...... 

t4  fact  Joiuttl  iti  a  cnn 
thcrealtei  liken  foi   tt. 
termination  of  that  tsr^ta.  in  Uici^o^itt 
the  cause  %h  [icncliug  up  trt  and  inc 
the  \erdki  ii|>«»n  sot  'i  lunt 

garded   as   a  htep  m  _'   • ; 

:i  {or  new  %f 

ill  1     iK'twecn 

whci^  !nsvuio  Mid  cAi«iiuined  on  hi:^  rvj 
and  the  rendering  ot  the  vef<lict*isi 
the  ah  JVC  c%pre*i»Jo«,  and  i*!  grttum 
motion  for  a  n*:w  trial.  PeopTe  :\  1 
39CaL37f. 

1,   Where  the  "doc»r  of  the  «inri4 
i^  named  in  a  deed  of  trtisi  as  the  p 
which  the  sale  of  the  property.  ^^ 
musi  be  held,  the  provision  i^ 
complied  T,vi  '    '  '     -•  *^ 

bit  tiding  tLi' 
priatcd  for  11 

the  coortd^ousc  proptt  was  undcrgG 
pnir*.  **  The  t. hjeti  1  ^f  such  deeds  .  . 
h*  ii   places  a 

!■  Iicd*     It      15^ 

ih  Mujii-  H    I'  '"        ^     "' 

couiu  are  ' 

tending  soci.  ,, 

gate/*    If  am  bright  t\  Unjcknun, 
Ami  where  the  proviston  wns  th 
should  Ik'  **ai  th- 
hou^e,"  the  sale 
thr   ■■•  -'i'  -hvikr  of  ,.  |. 
i  •  ,  the  couri 

b^  o  down.   .'\ 

^1.   Kh  where  tfie  dcitruction  ot  thv 
ouse   liv  fire  wa*  partial  fM>ly,   ^H 
might  take  i^lace  at  the  ruinn  of 
door,  or  ,it  the  place  where  the 

had  stood,     \V;d^  '  -     -^ 1  ' 

Tn  thiv  t\isf  it  w.i 
^.iturt^htMtsc  weit  ' 
new  one  erect cd|  j  »dk  .il  ihc  lu 
the  new  edifice  woukl  lie  v;*|id. 

Similar  arc  tht 
judicial  females  rc<i 

of  the  Siate^t  to  U.  .^. ...^ 

door.     .Such  stales  made  at  the 
church,  at  the  time  occupied  ttv 
liecauste  the  conrt-housc  \s.- 
troops  of  the  Ilniied  Stiilrn, 
'*The    obvic 
law  is  tit  !!■ 

tHiildtog   iKL  -I 

house/      Jianc  r.  Mr^ 
Where  the  aiurt-hiu 
HO 
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rs,  —  See    also    Apfeal  ;     Attokney    am*     Client; 
;  JuKisoiCTiOK ;  Jukv;   pRAcncii;   Sheriffj>  ;  Wiutop 


ion*  44* 
nation,  447. 
of  Coiin,  450* 

4nd  Cmrfs  m^t 

■I  Couwii^  452. 
Sufremty    ami 
■    ■-•-  4S3^ 

y.  455 

f  \rf  Umttfii  jfurhiiictiifn^ 


5.  EngU&h  C0uri9,  455. 

6.  American  Courts,  455. 

ill)  Stiih-  Ciniftt^  455* 
j/^)    VmMf  SMff*  Omrfs^  455. 
/♦  Sw/'^  '.  456, 

^,   TtrritarittI  OfUf/s^  461* 
f.  Supreme  Ontri  0/  th^  Distrut  iff 
Ctt/tim/*>di  4fii, 

6,  Cfmrf  if/  C/amtSt  461* 

7,  Stftitie  0/  the  OniUii  S/a^j  jut  ihr 

Trial  1/  Impnichm^nti,  4f»j. 


ft  2^,  Hijbart,  45  lovr^,  501. 
iM  .1  filace  whrrc  justice  is  judi- 
Co,   Lin.   53  a.:  3 


tmtloiL  —  A  court  is  a  body  in  the  government,  organized 
mbiic  administration  of  justice  at  the  time  and  place  pre- 
by  law.  * 
:amzation.  —  A  court  is  composed  of  a  judge,*  or  judges*, 

the  couris  were  hclti  m  :i  achtxil-  the  imsc  of  the  general  lerm,  i*>  the  nature 
iriv.ite  property^  aTu!  the  clerk's  of  the  aueslicin  sybmilted  to  the  courtr^rKl 
II  ,T  nrtiicti  Tn(>m  in  another  build*  the  mode  previously  in  use^  of  dctermmin|i 
hcrrff,  rm  sakdHiy,  went  to  the  similar  questions.  Gold-'.  Vt.  Cent  H.  R. 
1I  couri'bo«5ie» ;ind»  the  sim    Co.,  19  vt.  478. 

I  ried  tht  s;Ue  to  a  grove  a        A  suiute  passed  in  pursuance  of  a  treatv 

uj  hitv  Yards  disLint,  on  count v    litipuktion  to   receive  and   adjust  cbmi!*, 

{|  there  condirtled  it.     Theyale^    authorizinj^  certam  judges  to  do  so  on  ^.r 

^'■'  '^'    ^  '■=  '    ^iif-  statute  having  /<7r// a pplkationjs^  and  10  transmit  the  <?vi- 

i.d   U'ith-     Long-   dcncc  aud  the  decision  to  the  executive  dt*- 

partmentt  does  not  create  a  court  or  juditiiil 

tribunal ;  but  the  Judges  act  as  commit* ion 

^r*^  and  their  decjsioi^s  arc  not  appealable. 

United  States  r,  Ferreira,  i^  How.  (U.  S.) 

40.    See   also  Jeckcr  v.  Nfontgonierv.  13 

rintfl  as  Iht;  pre^ncc    How.    (U.   S>)   498,  and    [*ortc  v.  Utiitcd 

r  of  tl^e  memficri*  of  a    State!^^  Uev.  59  (Court  of  Claims);  /w  n 

tnt,  10  which  the  pnb^    Petition   of    Pacilic  Railway  Commission, 

itsatjun  of   justice  Is  delegated^    Am.  Law  Reg.  C»ct.  1387,621. 

.onvetied  in  an  authorised  place        In  Glass  tK  The   Betsy,  ^  Dallais  fU.  S.), 

minted  time,  engaj^ed  rn  the  full    6»  it  was  /;^/*/lhat  no  foreign  power  coukU 

ir  perfonuaiicc  of  ii,^  lunctioris.    of  right,  institute  or  erect  anv  court  of  jiidi* 

[^w  Diet.;  Wightmani'*  Karsner,    cature  within  the  jurisdiction  of  the  C iiited 

&!  Brumleyis'.Thc  State,  20  Ark*    States,  except  such  as  were  warranted  by 

treaties,  and  that  consequently  the  admtraltv 
n  court  is  also  used  fur  the  judge,  mrlsdiction  exercused  in  the  ITnited  Slater 
themselves,  when  duly  coiucnc<t.    by  French  consuls  was  not  of  right, 

'   "  '-^s  so  3itln\g  for        Bi   In  i^w^/i/rti/ the  judges  arc  appointed! 

i^ticc/'      iMiich*^    by  the  crown.      In  the  United  States  the 

il's*    Law     I)kt. ;    federal  judges  art.'  app*Jintcd  by  the  PntM- 

*  cntral  k,  K.  Co,  v.  North  In-   dent,  by  and  with  ihc  advice  and  consent 

14.  *\>^  J  Ind.  .239;  McCIure  r.    of  the  Senate.     In  most  of  the  Stales  ih*; 

1-1.  1 7 J.  judges  of  the  Slate  courts  are  elected,  but 

St,  in  a  statute,  may  be  con*    m  some  they  are  appointed  by  the  governor. 

'  '  :    '    -;.  r>f  the  court,  or    A  judge  having  any  pecuoiary  intereM  in  a 

J  -  1  jurvt  according    case   on  trial   is  ihtrebv  Incapacitated  foi 

jiHLt iijcct   of   Its   us-e,    sitting  In  the  cause ►     This  is  the  cisCi  both 

iftt  be  hati,  tor  the  i>iirpo5e  of  de*  by  common  Jaw  and  the  statutes  of  most  of 
the  fijrm  of  trial  where  there  is  tlie  States,  Ochusr'.  Sheldon,  i3  Fla,  ijiS; 
i  Icgblaiivc  provision,  other  than    Ihtckingham  r,  Davis,  9  Md.  "^241  Pt-arce 
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and  iiubordirratc  officers, 
decide  questions  of  fact, 


Courts  of  law  usually  have  a  jur 


i 


fi,  A I  wood,  15  MtiE^Si.  34g;  Common  wcdtth 
r.  Ryan,  5  Ma-^s.  90;  Hill  v,  \Velb»  6  Ttck, 
tMassJ  109:  Knight  v.  Hardeman,  17  Ga. 
253;  Gregory  f-  C  C.  &  C.  R.  H.,  4  Ohio 
Si,  675  J  Trustee*'  Fund  v.  Baile>%  10  Fla, 
'13;  lUnk  of  North  America  r*  Ftt3C»im- 
mfiiis,  -2  Hintu  (Pa.)  454. 

When  the  lord  chancellor,  who  was  a 
shareholder  m  a  company  in  whose  fiivor 
I  he  vkt:-chini;ellor  bad  made  a  decreet 
affirmed  this  decree^  the  House  of  Lords 
reversed  ihc  decree  on  the  ground  of  in- 
icrcst.  Dimes  z\  Grand  Junction  Canal,  3 
M.  I„a7S9» 

In  the  aixjvc  case  Lord  Campbell  *aid, 
"  It  15  of  the  last  imporiarice  that  the  maxim 
that  *  wo  man  is  to  be  .1  |udge  in  hi^  own 
case/ should  be  held  sacred.  And  that  k 
IS  tioi  to  l!ic  confined  to  a  ciiusic  In  whith  he 
is  a  party,  but  applies  to  a  cause  in  which 
he  has  an  miere.st*  ♦  *  ,  We  have  again 
atid  again  set  askle  proteeillngs  in  infertor 
tribune  Is  because  Tin  individual  who  had  an 
interest  rn  a  pusc  took  a  part  in  the  dc- 
cisioo.  And  it  will  have  a  mos^i  salntary 
effect  on  these  tribunals,  when  it  h  known 
that  this  high  court  of  last  icsai I,  in  a  case 
in  which  the  I^rd  Chancellor  uf  England 
h;id  an  interest,  considered  that  ihb  decree 
was  on  that  account  a  decree  not  according 
to  law,  and  WpIS  set  aside.  Tliij.  will  be  a 
le&son  10  all  inferior  irilmnals  to  take  care, 
not  only  that  in  their  decrees  they  arc  nirt 
influenced  hy  their  jKrrsonal  interest,  but 
to  avoid  the  appearance  of  laboring  under 
such  an  intlnentc/* 

It  is  a  fpuTKtion  whether  the  legislatuics 
of  the  American  States  can  bv  express 
enactment  permit  one  to  act  judicially  when 
intenested  in  ihe  controversy.  The  maxim 
of  the  conunon  law,  it  is  said,  in  ftomc  c,ise5, 
doc*  not  ap]>ly  where,  from  necessity,  the 
judge  must  proceed  in  the  case,  there 
being  no  other  tribunal  authorised  to  act. 
Hanger  T^  Great  Western  R »  5  House  of 
l^rds  Cases,  721  Stuart  f.  Mechanics  and 
Farmers*  litnk»  19  Johnit,  (N.  V,)  49(1. 

In  AW*>  YitH\  however,  Jt  was  kdd  that 
in  such  a  c^se  it  belongs  to  the  power  which 
created  such  a  court  to  provide  another  in 
which  an  interested  judge  ntaj  be  a  party; 
and  whether  another  tribunal  is  established 
or  not,  he  at  least  is  not  intrusted  wkh 
authority  to  determine  his  own  rights,  or 
Ids  own  wrongs.  Washington  Ins,  Co.  v* 
price,  Hopk.  ch,  i. 

The  rtilc  laid  down  in  the  alwvc  case 
meets  the  approval  of  Judge  Cooley,  who 
says  (Const*  Lim.  510),  "  We  do  not  see 
how  the  legislature  can  have  any  power  to 
abfilish  a  uia\im  which  \&  among  the  fun  da- 
mentals  of  judicial  authority*     The  people 


of  the  State,  whrn  frimin^  tbctr  rm 
tion,  may  p-       '         ud>li>h  50 
anomahi  if  ;  but,  it  v 

lure    is    inli  I.  ,        v*,.:j    atpportvf - 
providing  for  the  CKcrcisc  r*f  tJi 
power,   we   cannot    understand 
authorised,  in  the  exccntitm  of   i 
to  do  that  which  h;is  never  been  r 
as  biMiig  wilhtii  the  pr'nince  of  H 
authorti}'.     To  empower   rtne   \>. 
conlroverjiv  to  decide  it  tcir  htin- 
within  the  legislative  authnuity,  b 
not  the  establishment  of  any  luh 
or  decision,  but   is  a   pl.tciiig  ol 
party,  so  far  a^i  that  conlrover 
ccmed,  oat  ot  the   protcctk. 
and  suhmitting  him  tu  the 
whose  interest  it  wilJ  be  ti#d?.L 
and  unjuijtiy***     A  met  s%  fori   I J 
Driving  and  IJoomtng  Co^  if  >- 
ilali  r.  Thayer,  105  Mas-v  ^19:   m 
Crane,   36   ^.  J*  L,  ^^  ;    Cypress 
I  )rainhig  Co.  v.  Hooper,  z  ^r  '     ' ' 
Scntlkiown    l^'cnce  Co.  s^. 
Hii*h  {Ky.bit*;  Reamf  v.  h 
(Tcnn.)  2171  l^nfear  v.  Mxyor,  4  h 
a,  c*,  31  Am.  Dec.  477, 

An  objection  of  interest  will  .iv 
appellate  court,     Richardson  r. 
6  Cush,  (Mass.J  3JI  ;  Sigouraey  v . 
21  Pkk  (Mass,)  lei  j  Oakley  s^*  A^pi 
3  N*  y.  547^ 

If  or*e  of  the  j  > 
Ls  disqualified  on  r 
will  be  void,  even  tn-jii-ii  thr  pi 
her  mav  have  concurred  in  the 

reckoning  ih-  ■ -    ^  -^    -irty,     ,  ■ 

Justices   of  tx  iY,    K 

Queens^  Jti-  S  ^^}l  l^ 

Queen  tK  Jusliets  oi  LuikIou,  iH  Q,  1 
rcninsula  R.  R.  Co.  v,  Howard,  io 
t8. 

Mere  formal  acts  necessary  lr»  en ali 
case  t«  be  brought  before  a  prom'?  f^' 
for  adjudkation,  an  inter  est  ed  1 
do;   but  that  is  the  extent  oi   ! 


Coolcy,  Const.   Lim,  51 


Rm 


Bosloii,  I  Curtis  (C  C,|,  250;  W 
Ins,  Co*  r*  Price,  H(*pk*Ch.  I ;  Buikir 
r,  Davis,  9  Md.  324  ;  Ueydcnfeldt  t\  1 
zj  Ala-  423* 

For  the  general  subject  of  uu 
also  Fearvc  f*.  Atwood,  tj  Ma** 
fi.  Freeholders  of  Essex.  30  N. 
Commonwealth  f.  Mcl^anc,  4Gr 
427  :  Divelv  S-.  Cedar  Fa  lb,  l\   1 
Chirk    r.    Lamb,   2    Allen   (M 
Stock  well   V.   White  l.ake,  22   ' 
Petition  of  Mew  Hoston,  49  N.  I 
Rvers,  72    N*  V,  t ;   ^Jedeli  p,    ! 
N:  H.  (<2* 

It  has  been  ktU  that  w  here  the  u 
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OrfftnUfittdn* 


xhc  IcgisUturtf  might  provide 
t!  vorTHtitutc  no  disqualificalton 
TAtion  was  a  parly.     liui 
i:^  ruling  appear*  to  l>cv 
:»  iiti  remote*  triflirjg,  and 
i  t  m  a  y  f a  ir  1  y  bes  y  p  posed 
1  aflcctinj^  tht  judgnient, 
iitii^g  tht  condticU  <jf  an  indi- 
mmon wealth  i'-    Reed,    I   Gray 
;  Justices  V.   FeiminioTe,  l   N. 
ummi.s!»iorieFs  v.  Little^  3  Ohicj| 
's  Const.  Lhn.  509. 
^nahie^  are  imposed,  to  be  re- 
ly  III    a    mynicipal    cuurt,    the 
urors    in   which  would    be    In- 
fifrporaiors   in   the    rccaveryj 
viding  such   recovery  must  be 
y   piecSijding   the   object  ion   of 
n wealth  -■.  Ryan*  5  Mass. 

.  linicTVt  II  Ctiih.  {Miss.) 

ion  fi*  a  j*iLl|ic  holdrng  Himself 
I  iiom  sit  ling  in  a 
rscd  tinkis  tficrc  is 

—        .  .ikiress   i'.   Grim,   57 

jfifice  ij  icbted  to  the  parties, 

LI*  sit  in  the  caie.     Dc  La 

^^.  2^  Cal.  595  i  Tcople  ^. 

^  al7j;  Kelly?'.  Hocketl, 

"*rii  z,  FclluwSj  22  N,  II. 

JLL*ine,3  Harr.  tDcl.)  139; 

d:  i\<-w   H4vcrj   R.  R.  Ctr*  v. 

I  H^ivv.  (N.  V.)  Pr,  tSj;  Gill  f, 

■J. 

I  m  to  the  qualification  of 

t. »  enter  up  a  decree 

:  his  wife  h  a  duugh- 

'_  whole  blood  of  the 

.  ot  the  defendants  below^ 

ant  is  but  a  trustee,  and 

1  he  controversy,    F<jwlcr 

\r  of  probate  was  unck  to 
>nc  of   I  he  devbccij  iind 

'  esiatc  in  settlement,  he 
juaiilied  to  act  as  judge  in  the 
of  the  estate.  Nettle  ton  t\ 
7  Conn*  54^  i  Fort  v.  West,  ^} 

d  of  a  judge's  wile's  sister  is 
by  consanguinity  or  affinity  to 
I  as  to  render  the  latter  in  com* 
car  the  case.  Hume  t^.  Com- 
ik,  lo  Lea  (Tenn,),  1 ;  s.  c,  43 

nt  b  not  void  Ijecaose  the  judge 

...   ef]ual  degree   to  butfi   the 

V  when   neither  objected, 

n  five  years^  acquiescence. 

tui«tneld,  73  Ga.  48;  Rnssell  v. 

Mc   501 ;  AV  Dod^c  &  Steven- 

cinrtni;  Co.,  77  N.  V.  101  1  Gili 

Ala.  1(19. 

of  L  -^  1 


Unless  the  attemit>n  oi  a  itidge  is  ca^llec! 
In  the  fact  Ihat  he  is  «llsqnali(iedl  to  *(t  by 
reason  iif  rclation.^hip  to  one  of  the  parlies, 
an  objection  on  this  account  is  waived. 
Tettigrew  v.  Washington  Co.»  43  Ark.  jj, 

It  is  said  in  Bacon V  abridgmcnf.  that  it 
is  discretionary  with  a  judge  wheihcr  lu 
will  sit  in  a  cause  in  which  be  has  l.*ecn 
counseL  It  is  customary  to  lefusc  to  sii  m 
such  a  case.  Commonwealth  il  Child*  to 
Pick.  (Mass.)  255;  Owing s  zr.  Gib^on^  2 
Marsh.  (Ky.)  516;  Jewitt  v.  Miller,  *- 
Iowa,  $5;  Moon  zk  Stevens,  53  Mich*  144: 
Joyce  z/.  Whitnev,  57  Ind.  550. 

it  was  A^/i/  in  T^mitsste^  tfiat,  where 
the  judge  who  rendered  the  judgment  in  Ihe 
case  had  been  couns?ct  hi  (t,  the  judgment 
W3S  a  nullity.  Reams  t\  Keiirn^,  5  Cold. 
tTenn.)  217.' 

In  Catif^rmti  it  waft  htid  that  ^  judge  Is 
not  disqualified  from  i^iiting  at  the  tral  ol 
a  cause,  because,  beiorc  his  election  to  the 
bench,  he  had  been  attorney  for  one  of  the 
parties  in  another  action  involving  one  of 
the  i=isues  in  the  case  00  trial.  C leghorn 
T'.  Cleghujn,  66  Cab  309-  See  also  Mc- 
Millan T%  Nicliols,  65  Ga,  36;  Kean  v. 
Lathrop,  5S  Ga.  555, 

In  EngiiUtif  it  was  hildx\\%i  a  counsel  in 
a  cause,  being  afterwards  raised  to  Oil- 
bench,  is  not  thereby  prcclnded  from  tali 
ing  pan  in  ihc  hearing  and  discussion  ot 
that  ca>e;  but  he  may  properly  (unte^s  hi;- 
doing  bo  would  entail  great  inconvenJcnce 
and  expense  on  the  parties^  or  pethafiv 
from  his  IJCJng*  as  in  chancery,  the  sole 
jud^c  of  the  court,  .amount  to  a  denial  of 
jostice)  decline  to  take  part  In  ^Uch  hear- 
mg  and  decision.  Thcllusson  v.  Remllc- 
sham»  7  H.  L.  Cases,  429* 

Legal  tJisqualifieaiion  of  a  judge  may 
result  from  sickness,  as  well  as  from  in- 
ttirest  and  re  la  lions  hi  p.  Slate  v.  Blair,  ^i 
Vi.  24. 

No  actiofi  lies  agiiinst  a  judge  or  magis- 
trate for  an  erroneous  judicial  opinion  or 
act  in  a  else  of  which  he  has  jurisdiction. 
Mostvn  i\  Kabrigas*  Cowp.  172;  Frav  r. 
Hlarl<buni,  ^  11  &  S.  576;  Ward  v.  Free 
man,  2  Ir.  C.  L.  R,  460;  Taafe  ?'.  Dow^nes 
3  Moore,  T.  C  C,  36;  Kercip  t^,  Nevilk,  *o 
C.  a  N.  S.  523 ;  Holden  r/.  Smith,  14  Q.n. 
841  %  Hrodie  t*.  Rutledge,  2  Bay  (S.  C.J,  U}* 
Ambler  r.  Church,  1  Root  (ConnJ,  211; 
Phelps  V.  Sill,  I  Day  {Conn. h  Ji^;  M*jw>r 
V.  Ames,  3  Cai.  (N.  V.J  170;  Voung  v- 
Herbert,  2  Nott  &  M.  |S.  Car.)  172 ;  Vatcs 
ZK  l^nsing,  5  Johns.  (N.  V,)  285,9  Johns. 
(N.  V.)  395;  Vanderheyden  t'.  Young,  it 
Johns.  {N.  V,)  150;  Ely  -\  Thonqison,  3 
A,  K.  Marsh.  (Ky)  70;  Little  t'.  Moore,  4 
N,  J,  Law,  74;  Tracy  -k  Williams*  4  Conn, 
113;  Tompkins  ^^  Sands,  S  Wend.  <M.  Y4 
462;  Evans  C'.  Foster*  I  N.  IL  374;  Lining 
f.  Hcniham,  2  Uay  IS.  Ciir.),  I ;  Hurnham 
7'.  Stevens,  ^^  N.  H,  ^47 »  Ross  v.  Riiten- 
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The  officers  '  of  a  court  subordinate  lo  the  judge  are  a  i 
iiig  officer,  varioiisty  known  as  clerk,*  prothonotary,  or  ^ 
attorneys,^  coiinsellorsi  solicitors,  or   barristers;  and  ii  .. 
officers,  as  sheriffs,*  constables,  bailiffs,  criers*^  and  Itpstavc 

3*  Bulesof  Court  —  Every  court  of  record  has  an  inherent 
irrespective  of  statute,  to  make  rules  for  the  transaclion  anc 
lation  of   its  business.'     Such  rules,  however,  must  nol  c 


hous^L,  2  DaJl  {l\  S.J  i6o;  Rcid  t\  Hood, 
z  NqU  &  M.  JS  Car.)  i6S;  Hamilton  r* 
WjUiamai  26  Alai,  527;  H alley  t'.  Wi^- 
5  HiLrr.  {DcJ.*  462  ;  Carter  v,  Dow,  1 6 
117,  Migiiirc  x\  Htighcs,  13  La.  Ann,  .-..  , 
Way  JA  Town  send,  4  Alkn  (Mass.),  114; 
Wood  V.  Rulatid,  10  Mo.  tj^\i  Stotic  t, 
tJravrs,  S  Mn.  i^Hj  Itnox  t^.  Crarvt,  ^  Mo, 
254;  Up!»h3w  V.  Oliver,  Dudley  (Ga.)»  i.|i ; 
Morrison  t^  McUoitald,  21  Me.  55Q;  GiiuU 
r,  WaJlis,  53  Ga.  675.  See  15  Am.  L.  Rev, 
44J. 

M,  However, a  ministerial  dutv  is  aitncjited 
(o  a  judicial  oJticc,  and  the  olficer  cxcciilc 
ibai  duly  wfOngFulIy,  whether  In*  mistake 
or  frauit,  he  is  answerable  to  the  parly  in- 
jured m  a  suit  at  law*  'raylor  i'.  Doiemus 
16  N*  J.  Law,  473-  Hce  also  Stewart  7'. 
Co«*leyj  ^j  Minn.  347  ;  lleaurain  t*.  Scott,  5 
Campk  3»H;  lloldcn  i-.  Smith,  I4  Q.  H* 
H41,  I4)ur*  59$,  19  UL  Q.  li.  170. 

L  Tt  IS  a  power  which  entsentially  belongs 
10  every  court  to  superintend  the  conduct 
ni  its  officerik,  and  to  see  by  what  authority 
Ihev  act.  King  of  Spam  v.  Oliver,  2 
W:^h,  (C.  C,^42Q. 

9.  Cl«rk  of  Court.  —  The  Cirrk  &f  ikt 
Ctmrt  IS  an  ottircf  wiio  keeps  its  minutes, 
Of  records  ii-*  proceedings,  aiul  has  the  cos- 
lody  of  its  records  and  se*L  Bi*rnU*5 
l^w  Diet.  The  clerk  is  sometimes  called 
the  prothonotary*  He  lake?*  *  h.irgt  ot  tht: 
moneys  depoi^ited  In  court,  and  ctriifjes  i<» 
the  correctness  of  transcripts  from  the  court 
records.  The  clerk  Is  »  ministerial  officer 
who  acts  under  the  direction  of  the  court: 
he  is  thcreftjre  not  liable  for  executing  an 
fffder  of  the  courts  though  the  order  may 
be  bad.  He  is  bablc  for  taking  insufficient 
Hucnrity  if  he  act;*  negligently.  Brock  tv 
f  fajikitis,  5  Nek  23 r 

tri  Mifkigntt  it  was  tkcrded  that  a  &tm- 
l>le  order  from  the  Sa|3reme  Court  is 
enough  to  compel  a  connty-fourt  clerk  to 
return  files  which  have  been  remitted  to 
iiim  by  mistake.  Mtimhtmu^  was  nol  neccfi- 
sary.  Wright  %k  Huron  T-o.  Ckrk,  4S 
Mich.  642,  Sec  also  Moore  t'.  Muse,  47 
Tex.  21a 

In  North  Cftro/irta  tl  was  decided  that 
the  terms  of  a  bo  ml  executed  by  a  clerk  «jf 
the  Superior  Cinut  obliged  him  lo  account 
tor  and  pay  over  all  money  received  by 
vlriue  of  his  oflicc ;  and  he  iw  liable  us  an 
insurer  at  all  events,  nr  ilebior  in  re*»pert  to 
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&uch  monev,  and  can  on' 
pni*ment.     Havens  r.  La)  s. 

X.  Car.   1 

■^^ y^   i .....     I'^i ;   Swiit   ».  , 

ind.  »i. 

Where  a  person  wa^  .i|i pointed 
the  Superic'r  Co  art  ^ 
fiding  m  the  judici.» 
apainst  biin  to  ou-^t  '• 
one  who  hiid  Kxn  T 
it  was  /r/i/ that  the 
f/r/»rr  was  not  cniii 
pJe  V.  Stanton,  73  N 

Whrrc   a  statute 
shonfd  hyld  office  f 
clerkn  for  the  same  {►itnxi  .^- 
;Diid    a    rkrk    w;t»   apj>oinied    ' 
%vhen    the    latter    had    lieen    i\- 
office ^  it  was  ^f/ff  that  the  clerk's  1 
M%  years  jiTvd  not  four,     Pfopk  ? 
6  Hah  (N,  v.),  517, 

S,  lUdrae^.  *.  For   atlorncp, 

ArTi:»RNlV  Sfiti   CljKKT, 

4,  Sec  SriEltlFF. 

5.  Crion. — A  crier  Is  an  nhu ; 
duty  it  IS  to  make  the  varitji; 
lions  in  court,  undei  the  ilirt 
judges,     Hijtivicr's  Law  Diet- 

e.  TipBtaft  — A    t>t>siafT    l» 
whose  duty  it  i*i  to  w    ■  '' 

serve  its  process,     i: 

7.  "  Ivrery  ctmrt  1 
cnt  power  to  make  r< 
of  it5  business,  pro 
tradktory  to  the  tau 
wut  this  power  it  iw- 

court  "4    l>f     just!    '      ' 

bu5^ines5.     Del 

and  dchv  not   > 

of  one  1*1  the  paiijv*^     I 

fore,  must  have  "Ft  a  ted  r<ii 

they  are  the  pi' 

of  practice/' 

&  fe.  (Pa)  jjO,   ... 

I  thick.  ^64;  rnllert 

States,  I  KuTs  (U.  " 

dol]>h,  1  Binnev  (Pa).  ^77,  1^. 

ner,  4  Veaies  (Pa  )^  ifii  :   Km 

ningham,   1   Mete,    ff 

Ittiswel]^  34  MfK  47^ 

MiJ,  9S;  Vaii  f.  \h  '    1 

Redman  r.  Staie«   . 

Carpenter,  27  Mc  4' 

son,  3  Hinney  (Ta,),  41;;  iUjrt* 


m 
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coiisiittitton  or  the  law  o(  the  land.*  They  should  be 
)i  record  within  a  reasonable  timep^  and  should  not  be 
:ivc  in  their  terms.^  Courts^  may  rescind  their  rules,  or 
stabltshing  them,  reserve  the  exercise  of  discretion  for 

cases;  but  a  rule  made  without  such  qualification  must 
I  lo  all  cases  that  fall  within  it,  vntil  it  is  rescinded.'*  In 
he  construction  of  its  own  rules  by  a  court  of  original 
m  is  conchisive ;  and  it  is  only  where  wrong  is  manifest, 

discretion  will  be  interfered  with  or  invaded  by  an 
court.'^ 

ral  Divisioiui,  —  Courts  may  be  arranged  under  certain 
asses,  which  are  determined  by  the  character  and  extent 


J 5  Pa.  St.  416;  Walker  ts 
^-  Ana.  7o;j:  Hit  I  t*.  Harney, 
37;  Ogden  r.  Ri^l>«;rr^on,  ts 
;  Ferguson  zf.  Kays.  31  N.  J. 
te  of  Hoyd,  2*;  CalvSM  j  Sboe- 
I,  23  Ind.  169;  Coffin  z*.  Mc- 
L  3-6;  01  lam  r.  Shaw,  57  Ind. 

.ay  Fire   Ins.  Co.,  5J  Me. 

.<jkt\  22  Mil  28S;  lidl  ^^ 
*,  ii,  43;  TowameDcm  Ro^d^ 
5 ;  Gannon  v.  Fritz,  7^1  Pa.  St. 
zu  Hen^»  13  Lea  (Tenn.l,  315; 
Travcller^f*  Ins.  Co.,  79  Ind- 
ir  t^  Phil  lips  Comtruclio'n  Co^ 
C.)  4601  Texa^  Land  Co-  v. 
\  Texas^  Ci02;  Haley  v.  David- 

15;    Fiaher  v.    National 

e,  73  IIL  34;   Angel  I  r. 

j5ii€t tiring  C«.,  73  i IJ.  412; 

^ojLini^-Milla  Co.  7/.  Robin^m, 

;  l^cujjlc  7',  Chew,  6CaU636; 

u,  9  Ind.  541  f  De  Lorme  r. 

•      "^^  '  '>1lan,   31    Cai  101; 

II  Grau*  (Va.)  60; 

J  ndgcs,  37  La*  Ann. 

ijijjveii.,    1    Arix.   161  ; 

vnn,S4N,Y^284' 

imiRTt'ecl  in  its  tlriails, 

11  extent  lis  to  leiulcr  it 

■^     •   ''':  imjKrfci-itoniJ 

'  (1  by  rules  of 

17  Ohio,  4C>9, 

ivii  not  be  spiced  in  full  upon 

l>Ht   sH<iiild  T>e  iikd  withiti  a 

e.    State 

-  i\  Rin- 

*,>.....,.     ^  ....,..., Li,  44  (11, 

t'.  Humplirtyi  5  ^^^c^-  (Mass.) 

ntirf  rrfrntpectivc  ln  its  lerms, 

r  limitation,  is 

.    n   S,  .Sj  R. 

„. ,  R.  R.  Co*  .% 

<  ruk  of  tlic  coitri 
^^3^*4*.^  ^i^^jvtded  lliat  a  plea  in 
nj.«  i»t  liMI  ^1  *ni>  tmti  d^rin^ 


tht  (irM  four  days*  of  the  return  term,  ^nd 
not  afterwards."^  A  pica  in  abatement,  iti 
consequence  of  misinformation  from  a 
judge  of  the  court  of  common  picas,  wits 
not  offered  until  the  tifth  day  of  the  term, 
and  wa.s  thei^  by  leave  of  the  judge,  filed 
as  of  the  fourth  day.  The  supreme  court, 
in  reversing  this  action  of  the  lower  court, 
said,  "  But  a  rule  of  court  thns  authorized 
and  made  has  the  force  of  law,  and  is  bind- 
ing upon  the  court  as.  well  as  upon  pai  tic^ 
to  an  action,  and  cannot  be  dispensed  with 
to  huit  the  circumstances  of  any  particuUt 
case.  In  the  ca.^e  before  us  the  p(ea  waw 
allowed  to  be  filed  on  tiie  fifth  day  of  I  he 
term,  although  the  rule  allows  but  four  days 
for  that  purpose.  The  circunisiances  w<:rc 
such  as  would  fusliiy  that  order  of  the 
CfJUTt,  if  it  had  had  power  to  pass  it ^  but 
we  are  satisfied  that  no  one  judge  of  the 
court  of  common  pleas  or  of  this  court 
has  authority  to  dispense  with  rules  iMi\> 
erately  made  and  promulgated,  on  account 
of  the  hardship  of  any  particular  case,  any 
more  than  he  would  have  authority  to  dia- 
penae  with  any  requisition  of  the  legislature 
Itself.  The  courts  may  rescind  or  repeal 
their  rnles,  without  doubt,  or,  in  establish- 
ing thenj,  may  reserve  the  evercisc  of  dis* 
crcilon  for  particular  cases ;  but  the  rule, 
onct  made  without  any  ^uch  quajificatjon, 
nui^t  bit  ainiMed  to  all  c^ses  which  come 
within  it,  unlit  it  i>  repealed  by  the  author- 
ily  which  m*de  it,"  Thompson  r^  Hatch, 
3  Pick.  (Mass.)  s,t2.  Sec  also  Wall  ik 
WalJ.  2  liar.  &  0.  (Md.f  79;  Hughes  r. 
Jackson,  12  Md.  45a;  Tripp  r\  Hrownelt 
a  Gray  iMa^^  ),  a^z';  Coyote  Gokl  and  Si  I 
ver  Mining  Co.  -'.  Ruble,  g  Or,  tit. 

In  iVWcf  iltmtphirf  it  was  hihi  that  % 
court  may  make  ^|>ecUl  rules  in  any  par- 
ticular caW,  although  the  etfect  may  be  to 
evempt  such  ca;se  front  the  ordinary  rule^ 
nf  court.  Deniin^  v.  Foj^ler,  42  N.  W.  165. 
See  aI'Mj  Pickett  *",  Walhice,  ^4  CaJ.  147'; 
t'nited  Stales  r.  iSr^itling,  20  How,  (U.  S.j 

B.  n^iiuiop  f .  Frit/-,  79  Pa.  St.  305  j  Osiiley 
-'  Gi'ceu.  3  Kurris  (I*a.},  J  iS, 
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of  their  jurisdiction,  the  jjrinciples  upon  which  they  atli 
justice,  or  by  their  forms  of  procedure.  Among  these  c\^ 
the  following :  ia)  courts  of  record,  and  courts  not  of 
(^)  civt!  and  criminal  courts;  (<:)  tnferior»  superior,  suprci 
appellate  courts  ;  (d)  courts  of  law,  and  courts  of  equity  ;  (c 
of  general  jurisdiction,  and  courts  of  limited  or  special  j 
tioii,* 

(a)  Cofirts  tff  Rec&rd^  ami  Cmtrts  not  of  Record.  —  Ac 
record  is  a  judicial,  organized  tribuoa],  having  atlribui 
exercising  functions  independently  of  the  person  of  the  ma 
'designated  generally  to  hold  it,  and  proceeding  according 
course  of  the  common  law.'  Its  acts  or  proceedings  arc  i 
or  recorded  ;  and  what  is  contained  in  the  record  cannot  bi 
in  question,  except  by  a  writ  of  error  from  a  higher  court 
not  of  record  are  courts  of  inferior  dignity  and  limited 
whose  proceedings,  if  disputedi  may  be  tried  and  determin 
jury. 

{b)  Civd  and  Cnfnitmi  Courts, —  CWiX  courts  are  thost 
lishcd  to  redress  private  wrongs.  Criminal  courts  are  thos 
redress  public  wrongs.* 


1.  Oomrfci  af  Eecordi  —  Bmtvfer,     Law 

\j\a.\  Ejc  /><tri£  Gl^tlKiiK  S  Met  (Ma-sM 
171^  **A  court  of  record  »f.  one  whereof 
the  acts  and  |udk-ia^  proceedings  arc  en- 
rolled for  a  perptutai  nuHiiof  ial  and  tcsii- 
tnony^  whtch  Folb  arc  tailed  the  rccutds  of 
the  court,  and  are  uf  sucli  high  and  super- 
em  incnt  authority  that  I  heir  trmh  \^  not  to 
be  called  in  t|Ucstion;  for  it  is  a  seuled 
rule  and  maxim,  that  nothing*  shall  be 
averred  against  a  record,  nor  shall  any 
plea,  ar  even  proofs  be  admitled  to  the 
contrary.  And  ii  the  existence  of  a  record 
be  lie n ted.  It  shall  be  tried  by  nothing  but 
itsL'lf;  thit  is  upon  hare  itispection  whether 
tlictc  be  any  such  record  or  no,  clj^e  there 
would  be  nci  end  of  di.s pate's,  lilvery  court 
of  record  has  authority  to  fine  ant^  imprison 
for  contctnpt  of  \x^  ^luthorlty ;  while,  oti  the 
other  hand,  the  very  erection  of  a  new  juris- 
diet  ton  I  with  power  of  fine  or  impriaon- 
mciu,  makes  il  instantly  a  coyrt  of  record. 
Hut  the  CfiumHin-law  coans.  Hot  of  recoidi 
arc  of  inferior  dignity,  and  in  a  less  proper 
jiense  the  king*s  courts ;  and  these  are  not, 
as  a  genenii  ru|e,  intrusted  by  the  law  wfih 
any  power  lo  fine  or  imprison  the  subjects 
of  the  realm.  And  m  these  the  proceedings 
not  being  enf  oiled  or  recorded,  as  well  their 
exbtence,  as  the  truth  of  the  matters  there- 
in contained  .shall,  if  disputed,  he  tried  and 
dttemiined  by  a  jury*"  \  Stephen's  Com* 
inemanes,  2691  3  Ulack.Com.  24;  Co.  Litt, 
117  b,,  260  a. 

A  court  of  rccfjtd  is  one  which  has  juris- 
dictit>n  to  fine  01  imprison,  or  one  havjft^j 
luriadjction  of  civiJ  cases  above  forty  shil- 
Jings,  and    proceeding    according    to   the 
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cour^  of  the  commoti  law.    W( 
Somerset,  37  Me,  19;  Grocnvc  '- 

I  Salk.  144;  Grocnvelt  r.  Cv 
sicians,  t2  ^!od.  3S8. 

In  Woodman  cv  Somerset,  37 
was  dec  (tied  tha!  the  courts  01  o: 
missioncrs  in   Mainf  were  not 
record.      In    Lester  p.  Red  mo  n 
(N*  Y4,  ^Ot.  ihe  marine  coir' 
of  New  Vork  wa*  Jicid  not  i* 
record  for  certain  purport  y. 
court  of  the  city  of  AH 
of  record.     Wheat  on  r'.  I 
(N.  Y  )  J7S'     III*  Aitj^Him.i    I 
ju-stice  of  the  |>eacL-  was  lit  1 
court  of  record,     Ellis  -    ^ 
540.     Sec    also  MUls  7 
|N,V.IJ3!  Warren  t^t  I', 
44S;  Snyder  v.  Wise,  10  I^*i 
the  cage's  there  collected. 

The  njcre  fact  that  ;j 
is  ktot,  t\ije^  nol»  in   tt> 
the   cnaracter   of   the   ^ 
courts,   as*  probate  cosi^ 
limited  and  special  junsr 
to   keep  records,  am  J  vel  in 
courts    not    of     rcc<»id.      I. 
Diet,;  Smith  i^.  Moiiisun,  ^2  in/ 

A  wnt  of  error  lies  tii  correct  1 

the  p'roceedings  of  a  cotiri  ol 
Blackstone,  Com.  407. 

A  c<*urt  has  |iOwcr  !■ 
records  when  lost  or  di 
jdeadings^  or  othtt    tiA|icr?   1 
judguicnt    Kailruiid  Co,  v-  Si 

%.  ^sec  CftiMtNAt.  L4W. 
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rior  Ctmris  arc  those  which  arc  subordinale  to  other 
\so  those  of  a  very  limited  junsdiction. 
r  Ci^uris  lire  thosQ  of  intermediate  jurisdiction  between 
n  and  siif»remc  courts  ;  also  those  of  controlling  as  dis- 
i  from  those  of  subordinate  jurisdiction, 
r  Qmrts  are  those  which  possess  the  highest  and  Ci>n- 
irisdictiun  ;  also  in  some  States  a  court  of  higher  jurisdic- 
the  superior  courts,  though   not  the  court  of  final  resort. 
U  Cmifis  are  those  which  take   cognisance  of   causes 
Tom  another  court  by  appeal  or  writ  of  error* 
nis  of  Law  are  those  which  administer  justice  according 
irse  of  the  common  law. 

/  Eqtiifv  are  those  which  administer  justice  according 
nciples  of  equity. 

rti  of  Genera!  yufisiHcHmt  are  those  which  have  a  juris- 
er  causes  various  in  their  nature, 

}f  Limited  JnrisdiciiQU  are  those  which  have  jurisdiction 
"i  specified  matters  onfy.^ 

litinction  between  courts  of  original  and  general  juris- 
v'er  any  particular  subject,  and  courts  of  special  atid 
irisdiction,  is  this:  the  former  arc  competent  by  their 
cm  to  decide  upon  their  own  jurisdiction,  and  to  exercise 
al  judgmenti  without  setting  forth  in  their  proceedings 
and  evidence  upon  which  it  is  rendered*  Their  records 
jsoime  verity,  and  cannot  be  impugned  by  averment  or 
he  contrary:  there  can  be  no  judicial  inspection  behind 
lent,  save  by  appellate  power.  The  latter  arc  so  consti* 
t  their  judgments  may  be  looked  through  for  the  facts 
nee  necessary  to  sustain  them  :  their  decisions  do  not 
'idcnce  of  themselves  to  show  jurisdiction,  and  its  lawful 
Every  requisite  for  either  must  appear  upon  the  face  of 
eedings.  or  they  are  nullities.^ 

ish  Courta.^  —  In  the  note  is  given  an  approximately  com- 
of  the  courts  which  exist,  or  have  existed,  in  England, 


,  l^w  DicU  title  •'  Courts." 
\    Uiw    Dtct*      If  A   court  of 
'  '     1  not  proceed  accord- 

libcd  by  the  ^iRtute 

,  jts  atts  are  nullities. 

huch  courts   must   not 

It'  scope  of  thetr  juTbdic- 

msi  apj>c*ir  m\  the  face  of  the  it 

thiit  tncv  so  acted, or  their  pro- 

'  <Jut^  and  vokK 

h(U.  S.K  t73; 

-      :  ..  Walbridgcr'. 

fi4;  Smith  xk  Kice,  rt  Masis. 
i&  x\  151  unr,  2  Mass.  ^r3 ;  Turner 
orth  Auicrica,  4  Did  Lis  iLU  S.)» 
\  I  a  pg  DO  f  1 ,4  M  ,1 !?  i.  r  1 7  ;  C  hi  p  p 
fV  I  Aik  fVt.)  i6Si  MAitiii 
f,  3nfed  {Ky  K  311  \  tfall  ? 
\ 


Howd,  m  Conn.  514;  Hendrick  p.  Clevc- 
(and,  z  Vt.  3391  Powers  v.  People,  4  Johns. 
(N.  Y.)  392;  Hamilton  z.  Burum»  3  Vcrg. 
{Tenn.l  35s;  Latham  v.  Edgcrton,  9  Cow, 
(N- v.)  227;  Stocltett  z*  XichoLson,  T  Misa. 
75;  Wooster  r,  Parsorts,  Kirby  (Cono-)^ 
-7;  Wickesr-.Caylk,  5  Haf.  &  J.  ^Md.}  36  j 
McKepiie  t\  Ramsay,  1  BaUcy  (S.  Car.), 
459:  Harvey  v.  Huggms,  2  Bailey  (S*  CJ, 
2^17 ;  Den  V,  Turner^  9  Wheat,  (t).  S.|  541  ; 
Hill  %>.  Pride,  4  Calh  (Va.J  107;  Owen  r. 
Jordan,  27  Ala.  60S;  Procter  v.  State,  s 
Harr,  (DeL)  3S7 ;  Citv  of  Chicago  if.  Rock 
rslaod  R.  R.  Co.,  m  Ilh  286^  State  th 
Met7.gcr,  ^6  Mo.  65. 
a.  tlrignon  ik  Astor.  2  H«w*  (U.  S*)  jt^h 

4.  A  definition  xwA  short  description  of 


Enf  li«h  Cduru, 


COURTS. 


%n^\iM 


It  is  not  within  the  scope  of  this  work  to  treat  of  them  in 
and  reference  may  be  hatl  for  information  concerning  them 
sources  tnentioned  in  the  note. 


most  of  the  coiittis  given  in  the  list  below 
nijtv  Iw  ffjuftd  in  liouvjer^i  Law  Dictionary 
and  in  Hapaljo  Sl  I*a.wrence*|  law  Dic- 
tionary, 

Aiimiralfy. —  Abbolt,  Shippingp  tj^x  i 
Kent,  sec-  %v\u\  1 3  \Vbc:4tnTi  (U.  S.f«6ii  ; 

2  TarR.  Marti inic  I^w,  479  ti« 

Ati*ietti  D^mt-sHf.^z  Black*  Com.  99; 

I  Sleph.  C(#m,  2^4* 

Appml^  Her  Afaffitfs  C^mri  fff,^  Estiib* 

I I  shed  by  tbc  Suprrma  Ctmrf  trf  ymik^ttur<t^ 
acls  of  187^  anci  1875.  3  Steph.  Cmn  3(i> 
Sec  anicle  in  8  AmeriLan  l^w  Rev.  2  5& 

An^Mcaf^t^  Ctittri  i^/l  — 3  Klaclt.  Ctmi. 
fi4;  3  Sicph.  Com.  305^ 

Anhfs.  -^  3  liiack.  Com.  64  j  3  Stepfi. 
Com.  306;  i  Chtttv,  Gen.  Pr*  496;  1  Add. 
EccI,  406. 

Aifft^  omt  A7>/  /V-iw,  —  3  Black.  Cnm. 
57 :  3  ^teph.  Com.  352, 

Attdthmmts.  ^  ^  BltcL  Com.  171; 
Wharton'*  Law  Diet,  Altachmetii  (A  ihc 
ForcsL 

Af4gmef*fttiwft, — liouvier's  Law  Diet. 
Jiitnkrttpity.  —  ^    Black.   Com.    42S;    * 
Steph.  Com,  igq, 

/iW/,  rt?A»rr.  —  Whanon*s  Law  Diet.; 
Holthou3e*s  t^w  Dkt. 

JJtifnoH^  Cmri. — 3  Blaek.  Com,  331  3 
Stepb.  Com.  279. 

Chivurry.^i^  Tilack.  Com.  46;  Story, 
Eq,  fiir. ;  Dan.  Chan.  Pr. 

Chnsimti  CmrU,-^l  Black.  Com.  67. 

CittijHf  Portia  Cimrn  of.-^t  Steph.Com. 
499  I'?  J  ^lepb.  Com.  347;  3  Black.  Com. 
79* 

Ckrk  &/ikt  M^r&ih  Cmri  tf/:— 4  Steph. 
Com,  323, 

Cpnicume^  d^urt  t]f.  —  W barton,  Law 
Diet, 

Camwiiuimtirs  it/  SruffrSf  Court  &/.  —  3 
yiack.  t!om.  73. 

Cfmmp/t  /%¥jj.^3  Stcph»  Com,  351. 

CrifWH  Caiff  f^irn'gd*~~4  Steph.  Com. 
442. 

C&nmifiry  C&uri*  —  2  Stepb.  Com,  530  j 

3  Stepb.  Cam.  430;  3  Black.  Com.  64* 
Ct^m^ittwn.  —  2   Bum,   Eccl.   L^iw,   iS  ; 

1  Black.  Com.  279  s  2  Stepb.  Com.  525,668. 

C&nm^r,  Coup t  4^/  f he*  —  4  Stepb.  Com. 
323;  4  HIack.  Com.  274. 

Con  ■  .  —  I  Ml  I.  C  i>u  n  t  v  Conn  Pr* 
r;  B*  wrcnce'^  Law  Diet. 

€i*ui:.,.  J \....:;n^,Cmrri i*/ihf.—  i  Stepb. 
Com.  \2q\  3  Stepb.  Com.  34S. 

jp//<|7i///.  —  j  Black.  Com.  6(h  3  Stepb* 
Com  307. 

Dhitrr/  ami  Miiirim&niai  dsuf*  —  3 
Sfenh*  Com.  319. 

Dufky  {/  Lammttr,  C^ari  ^  ike.  ^- 1 
Black.  Com.  7S, 


Mxi'Ae^tifr. —  3  Ste()b.  Com-3J|S 
Com.  44. 

Ex€hiqmr  Ckamher.^ %  Btadu 
3  Stepb.  Com.  m^ 

Famituu  Cmri  ^  —  3  Cliitty, 
S07' 

Black.  Com.  77  ;  3  -  rrL  3 

//r^^  ComffitJSit^f  :  — 

Diw  Diet, 

Ifij^k  Ceuri  p/*  J&M/wyr— 3  ^ 

TfuHiifni  Cmri.—  I  Sttpb.  Cof 

/fmtm^f  Cnurf  e/,  —  3  Btatrk, 
n. ;  3  Si e ph.  Com*  ig^ 

House  cf  Lordt.—'j^  Black.  C 
May,  Parliamentarv  Pr.  c-  23; 
Com.  299.  See  atsiv  tl:igt4itj|% 
Conntltotion,  Ewald's  Crown  ;ir< 
vi&en?,  Sfubbs's  CoiislititJiotial  1 
England,  1  Black.  Cudu 

his&!t*ent  Debtors.  —  3  SUph.  C 
436. 

Intiutry*  C&urt  pJ, —  t  Colerldg 
Com.  4i»  n.i  2  Stepli,  Com.  590. 

7/.  '  ■'  ''  mmttUe  */  tkf  A113 
— '  r  'iri. 

J.. .,/,  —  3   Sieph.  Com 

Black*  Com.  71. 

Jki(Ht*try^  C&HTi  */* — Boirrk 
Diet. 

AWV  BttifL — W barton**  Ia 
3  Stepti.  Com.  319. 

lei't,  Ci^MrL  —  4  BUck.  CoilU^ 
iti*s  CinirtS't^eet. 

Ltirti  High  Siemtrd^  Csitrt  ^  - 
Com.  361. 

Liwd  I/t^^  Srr^HjrJ  iff  ' ' 
3  Black.  Ct»m.  .S3;  4  I'i 
Stcph.  Com.  67:    I  Slepir 
Stc|>!i.  Com*  125. 

Sfftiutni  €^}    fke   Ktn^*t   // 
Black.  Com.  276, 

Af4irtkal$(a,  —  3  SlcpK.  <Iom.  | 

Orpkam^  C^mrti/.-^-z  .Sicpb.  i 

Oyer  att^  TermiHrr,  attti  Cen^ 
Dfirf'eFy.  ^  ^  Stcph*  352. 

Pmrn^e,  Ci^itrt  of.  —  Rapaljft  a 
rence^s  t-aw  Diet. 

Faiiueat  Wextmmittr^  C^mfttf^^ 
Com.  317  n. 

Fidilmrx*  —  3  WUck.  Com.  65; 
Com.  306. 

Fr^f^mire,  —  3  I  Slack.  Com.  32 ; 
Com.  317* 

Pi^iidff  <*/ /mu  rmit*^  Cattrt  wf,  - 
Com,  74;  3  Stepti,  Com*  vn  fi. 

Prero^iiiit^  Cmri.  — J  Black. 
2  Stepb.  Com,  237. 

Prt^ih;  Conri  if,  —  ^  Sicpll*  C 
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Soiirli. 


COUMTS. 


State  iJid  United  StAtoi  Goiitt. 


moan  Courta, — American  courts  fall  under  two  general 
ii^rstf  State  courts,  organized  under  the  constitution  and 
the  several  States;  and  secmid,  United  States  courts, 
d  under  the  constitution  and  laws  of  the  United  States 
tent* 
Wt:    Courts.  —  All    the    States    have    complete    judicial 

mt€d  States  Coufis,  —  The   Constitution    of  the   United 

irovides  that  '*the  judicial  power  of  the   United  States 

vested  in  one  supreme  court  and  in  such  inferior  courts 

ongrcss  may  from  time  to  time  establish.*    The  judj^es, 

the  supreme  and  inferior  courts,  shall  hold  their  offices 

^ood  behavior^  and  shall,  at  stated  iniervaU.  receive  for 

vices  a  compensation  which  shall  not  be  diminished  during 

ninuance  in  office/*    The  several  courts  embraced  in  the 

udicial  system  are  as  follows  :  — 

mpreme  Court* 

jTcuit  Court. 

)istrict  Court. 

"crritorial  Courts. 

iupreme  Court  of  the  District  of  Columbia, 

'ourt  of  Claims, 


C&urt  iif^y   Black*  Com.  71; 

cam.  440. 

,  Cifuri  i^L  —  3  Stcph,  Com*  44^ 

rf/;  —  Bouvi^r's*  Law  Diet. 

.  —  4  Ubek.  Com*  273* 
^.^it    *n   Londan.  —  j   Steph* 

rf-i,  C^^ft&f. — ^3  lilac k.  Com.  So* 
uftd  Mytrihai^  Cmtri  0/.  —  Sec 

!/(•.  — J  black.  Com.  jr ;  jHrepk 

Cmtrt    9f,  -*  Rapalje    h     l^w- 
\H  l>ict. 

md  Livrrhs.^l    StepH,   Com* 

r  UUck,  Com.  6S;  3  id  258;  4 

i*t.  fciie.  Uiw,  21*}* 

--■■■  of  1.1.^ t  resort  is  called  the 

>  Nfw  ILim|>shirc»  Maine, 

I 'J     Isliml,     ri*mi%ylvanija, 

in  a,  Michiit^ati^  Wkconsm.  Iowa* 

.  Knr-^;is  Ncbriiika^  North  Caro- 

Mis«>oiirt«  Arkaiisais  Call- 

Ncvatla,  Colorado.  Sriuih 

\  bl>ania»  Mk'^issippi, 

,  Uakota,  hbho^  Mon- 

h,  New  xMcxiLTj^  Ari- 

rnii  ui  CoititTibfa.  lilinofs*  \jo\i- 

itf^rfme    yndiiUti    in    Massachu- 

Cmtrf  it/  Errors   in  Con- 

'^/  Apf^tttls  in  New  York, 

11.*,  y  fa n^  I »  V !  rgi  n  Lit ,  W  ^sX  V  t  r- 

%rt  pf  Errtfri  ami  Appctih  in  Del- 

New   Jer^icy;    Sit/^rfme  (civil  I 

pf  A/f^fU  i criming] )  in   Texas, 


An  elaborjite  table  showing  sill  the  cwurts^ 
of  I  he  various  Stairs  msiy  be  found  h\ 
Sliin^on's  American  Statute  Law,  p*  114. 

2,  Congress  can  vest  the  judicial  |i(iwer 
of  the  Usiited  States  only  in  courts  or- 
dained and  established  by  Itiielf.  Martin 
z',  Httotcr.  (  Wheaion  (U.  S.),  J04;  Sl«arn» 
p\  United  States.  2  Paine.  300, 

The  power  of  Congress  to  establish  courts 
infeiior  ta  the  Suprcrae  Court  is  consid* 
cred  rit  Stuart  f\  Laird.  J  Cninch  (U*  S*)» 
299^  Livingston  T'.  StoTV,  9  Peters  (U*S4i 
615 ;  Hubbard  ik  Northern  IL  R.  Co.,  3 
Blatch.  IC*  C.)  84 i  United  States  v.  Tay- 
lor. J  Mcl^ait  (C.  C.l.  539. 

Neither  the  |>resident  nor  any  miUtary 
o6ncer  tan  establish  a  court  in  a  ctimiuererl 
country^  and  aiilhorizc  it  to  decide  upon 
the  TTglits  of  the  United  Slates  or  of  indi- 
viduals. Jccket  t'.  Montgorneryp  13  How* 
m^S.|4gS, 

But  It  i»  within  the  eonslitutiotial  powers 
of  Congress  to  create  a  special  tribunal  or 
board  of  commissioners  to  determine  the 
umounLs  to  \yt  paid  to  pu rtics  who  art  en^ 
titled  to  receive  con»j>ensation  by  the  po- 
visions  of  a  treaty  with  u  foreign  nauon* 
Utitted  Stales  v.  Ferrcira,  13  How.  (LI,S.j 
40  i    United   States   v.   Ritchie,    17    How* 

CfrngTcss.  however^  has  no  power  to  cnn- 

fer  judicial  power  upon  the  courts  of  a 
Stale,  Es  parU  Knowle?!,  5  CaL  300;  Fer 
ris  -•.  Conver,  11  Cal.  175. 

Xoi  can  a  Slate  legislature  confer  ju<l4* 


loo 


Am«rio&s  Comti, 


cot  A*  7 S.      U.  S,  Saprenii  and  i&na^t 


In  addition  La  these,  the  Senate  of  the  United  SUTes  t^ 
for  the  trial  of  impeachments. 

t.  SnpKcme  Ctmrt  ef  tlie  United  Shifts. — ^The  Suprcnii:  ' 
vonsists  of  a  chief  justice  and  eight  associate  justices,'  any  - 
whom  constitute  a  quorum.^  It  holds  one  term  an. 
Huch  adjourned  terms  as  may  be  necessary  for  the  l,_^,,„. 
business,^  It  has  the  power  to  appoint  a  clerk,  a  marsha) 
a  reporter  of  its  decisions,* 

2.  Cirfiiii  Canrts  oj  the  United  Stales. — The  ctreuit  cour 
the  principal  inferior  tribunals  established  by  Congress  ui 
authority  uf  the  Constitution.     They  are  held  "by  the  ji 
the  Supreme  Court  allotted  lo  the  circuity®  or  by  the  circuit 


ckl  ^Kiwcf  a  poll  a  fcdcr.iJ  court,    firetlcy 

1*  Kev.  Si4i,  I  673.  The  aisodatc  \w%- 
lices  shaJI  hai'c  pr^cedcriti*  .ictording  \o 
ihc  dates  of  I  heir  coninu&iion^^  or,  wncn 
the  tommissions  of  two  or  more  of  them 
b«nr  the  ^ame  dat^,  accord  ittg  to  their  ages;, 
Kt-v.  Sut.  §  674, 

In  KAm  of  Ji  Viiciincv  in  the  office  of  chief 
iusn t<f.  or  of  his  inability  to  perform  the 
irluiit:^  iinti  powers  of  his  ufiicc,  the)  sh^\ 
iJcvfjHx  upon  the  associiite  juiitice  who  is 
first  in  brcctdence,  until  ^uch  disability  J& 
removed*  ot  another  thief  justice  is  ap- 
pointed and  duly  qtialifjed.  This  provisr 
ion  sh^ll  apply  to  every  associate  justice 
who  succeeds  to  the  otRce  of  chief  justice. 
Kev.  St;il,|675. 

The  chief  iiisticc  of  the  Kiijsreme  Court 
of  fhe  United  Slate*  shall  receive  the  sum 
*if  ith  thousand  five  hundred  doUnn  a  year, 
And  the  ju'^tices  thereof  shall  feceU'tr  the 
.^um  of  ten  ihouiantl  dollars  a  year  each, 
tij  be  paid  monthly.     Kev,  Stat,  %  676* 

3.  Tf  at  ;my  session  of  the  Supreme  Court 
u  inHjrtini  does  not  attend  cm  the  day  aj^- 
pittiited  for  hoklini;^  ir,  the  justices  who  do 
.ittcfid  may  adjourn  the  court  from  day  to 
iLiy  Un  (weniy  diys  aftci  said  appointed 
timc^  unless  there  be  suunei  a  quorum.  If 
^  quorum  doc^  not  attend  within  said 
twenty  days*  the  business  of  the  court  shall 
l»e  continued  *jvcr  till  the  next  appomted 
>e^sh>n;  and  if  during  a  ternn  after  a  quo- 
rum has  assembled*  less*  than  that  ntim1>er 
;iltend  On  any  day»  the  justices  attending 
may  adjourvi  the  court  froni  day  to  day 
wntJi  there  is  a  quorum,  or  may  adjourn 
without  day.    Rev.  Stat,  §  <^%, 

The  justices  atteT)dtng  at  any  term  when 
less  than  a  quorum  is  present,  may»  within 
the  twenty  days  mentioned  in  the  preceding 
•teclionj  make  alt  nctessarv  orders  touching 
any  sujt»  proceedings  or  process  dcj>cnding 
in  or  returned  to  the  court,  pre  para  lory  to 
the  hearmLV  tr»jl»  or  decision  thereof.  Rev, 
-StAt   %  686. 

3.  The  Supreme  Court  shall  hold  at  the 
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T   no 
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I    Sf 


seal  of  government  one  icrm  ai 
commencing  on  the  --  ■  "  <  Mon 
October,  and   such    v  or 

terms  as  11  may  hnd  1  tor 

spate  h  of  bu5«inej&^  \  and  niuis,  f>: 
recognizances,  and  processes,  pi. 
retuniablc   to  said   conrt   '^halt    i>c 
heard,  and  proGccde<l  with  as  if  \\ 
ot    holding    said    -^  ^^i..»i-    t.»." 
hereby  altered. 

i.  f<ev.Stat.§- 
of  the  clerk  of  xXiK.  Supr^tui.^  C< 
appointed  by  the  court  on  the 
ot  the  clerk,  and  may  be  - 
pleasure  uf  the  court.     Rf 

The  marshal  iscntifi-.i 
ary  of  thirty^ive  hui. 
He  shall  attend  the  > 
proccs^s.     Rev,  Stat.  §  Uk>. 

The  reporter  ^haS!  cause  the  dc 
of    the    Supreme   Cof'-' 
otHce  to  be  printed  j 

eight  months  aftir  ti  .  ■    

Stat.  §6.^1, 

Woni«ii  u  Attorneys  in  Unitdd 
Supreme  CoiirC<->  tly  act  Feb.  t5 
wnmtjn  may  bt  admitted  to  |iraccise 
Supreme  Court. 

6,   Rev.  Slat.  ^  G09- 

&.  The  chief  justice  and   4ssi)cfa 
tices  of  the  Supreme  Court  shall 
lotted  among  the  circuilj*  bv  an  o 
the  court,  and  a  new  alli>! 
made  whenever  it  become 
convenient    by   reason    oi 
of  any  circuit',  or  of  the  t. 
of  a  chief  pistice  or  assi- 
otherwise.     Rev.  Stat.  6ofj. 

It  shall  be  the  duty  of  the  f  h>ef  |ust 
of  each  associate  ju-: 
Court  to  attend  at  J' 
circuit  court  in  ^  ■  ^^ 
to  which  be  is  ai. 
of  two  years.     1< 

After  the  establislmi' 
in  1789  it  became  cu St. 
of  the  Supreme  Court  ti>  51  r  lii 
courts,  t though  no!  cApres^lv  an 
>li 
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COUI^TS. 


(^emt  Courts 


rcuit/  or  by  the  district  judge  of  ihc  district  sitting  alone.^ 
y  two  of  the  said  judges  sluing  together  Cases  maybe 
d  tried  by  each  of  the  judges  holding  a  circuit  court  sitting 
f  direction  of  the  presiding  justice  or  judge,  who  shall 
e  the  business  to  be  done  by  each.^  And  circuit  courts 
leld  at  the  s,xmK  time  in  the  different  districts  of  the  same 

There  are  nine  circuits,  ass  follows  :^  — 
irsi  Circuii  consists  of  the  districts  of  Maine,  New  Hamp- 
assachusettii,  and  Rhode  Island, 

tcttud  CircniL  —  Venriunt,  Connecticut,  and  New  York. 
Idrd  Circutt,  —  Pcnnsyivania,  New  Jersey,  and  Delaware. 
mrth  Circuit,  —  Maryland,  Virginia,  West  Virginia,  North 
,  and  South  Carolina. 

nfth    Circuii.  —  Georgia,    Alabama,    Mississippi,    Florida, 
a,  and  Texas  (act  of  June  i  \,  i8;9). 
ixih  Cinyfil.  ^  Ohio,  Michigan.  Kentucky,  and  Tennessee. 
nftuf/i  Circuif,  —  Indiana,  Illinois,  and  Wisconsin. 
Eighth    Cim/jA  —  Nebraska,   Minnesota,   Iowa,    Missourip 
md  Arkansas,  Colorado  (act  of  June  36,  1876), 
mtii  Cirattt, — California*  Oregon,  and  Nevada, 
r  all  the  judges  are  disqualified  by  interest  from  hearing 
,  the  papers  are  certified  to  the  most  convenient  circuit 
the  next  adjoining  State  or  in  the  next  adjoining  circuit* 


J.    In  Shiiirt  T/.  I^ird,  I  Cfancli 

*      rTcfl  in  1803,  objection  s\<x^ 

icticc;  bitl  the  conrt  ^rhf 

..action   of    tht  const kiition 

h  the    pT^icuce   bcciime   estal> 

a  trantempqrary  interpretation 

3e  niiture,  anri  thai  Jiccjur- 

rice  under  it  for  n   pcfiotJ 

c.i^,  comtnencing  with  llit  m- 

'A  the  jtidid^l  system,  A(T<»Tdc(J 

lie  aiis\s  er  frt  tht'  ubknion. 

icli  titcuii    there  shall   be  ap- 

circuit    ju%L%  who  shall   have 

jwer  ana  jurisdiction  therem  a?i 

ot  the  Sti|ircitie  Court  allotted 

tst,  and  shall  be  entitled  to  rc- 

ary  of  six  tlujtisand  dollars  a 

ry   circuit    [ndgc   shall    reside 

irctiJt.     Rev,  Stat  ^  607. 

ukx  judge  sitting  in  a  circnll 

not  ^ivc  a  vote  in  an^  case  of 

rror  trom  his  own  dcci5>ion,  but 

the  rt;a>onst  for  such  decision  ; 

hat  !iui:h  a  cause  m;iv*  by  con- 

tks,  Ijc  heard  and  dfsposcd  of 

n  holding  a  d  re  oil  court  MXim\f 

"-n  he  holds  a  eircflit  court  wiib 

lier  jndi^es,  the  judgment 

■  t\ii*c*j  shall  be  rendered 

. -^  V,  iih  the  opinion  of  the  pre- 

cc  or  jud«c.     Rev.  Stat.  %  6t4, 

c* r*  I  .itieasitf ,  5  VV  he;it .  ( T *  S.\ 


M 


A  district  judge  may  alone  hold  a  cir- 
ctik  court,  though  no  justice  of  the  Sii- 
pntme  Court  may  txr  allotted  to  that  circnit. 
PoHard  ik  Dwi^ht,  4  C  ranch  (C.  C  ),  4:21  : 
llusscy  i\  Whiielv,  I  Hond  (C*  C*),  407; 
Appleion  r,  Smkh,  i  DilL  JC.  C)  202; 
Robinson  t*.  Sattcrldci  3  Sawyer  (C.C.j»  1 34. 

a.  Rev  Stat,  §6n. 

4.  Rev,  Stat.  6jj, 

5.  Rev,  Stat,  604. 

6.  When  it  appears*  in  any  civil  suit  in 
any  circuit  court,  that  sX\  of  the  judges 
thereof  who  are  competent  by  law  to  try 
said  case  are  in  any  wav  interested  therein, 
or  have  been  of  counsel  for  either  party,  "t 
are  so  related  or  connected  with  either  parly 
as  lo  render  it^  in  the  opinion  of  the  court, 
improper  for  ihem  to  stt  in  such  tiial,  ti 
shall  be  the  duty  of  the  court,  on  the  a|ipli- 
cation  of  either  party*  to  cau:?HC  the  fact  to 
be  entered  on  the  recortls,  and  to  make  an 
order  that  an  auther9ticate!d  copy  thereof, 
with  all  the  proceedings  m  the  case,  ^hall 
be  forthwith  certified  to  the  most  conven- 
ient  circuit  court  in  the  T\ext  adjoining  State 
or  in  the  next  adjoining  circuit ;  and  said 
court  shall,  upon  trie  filing  of  such  record 
and  order  with  its.  cierk,  take  cognisance 
of,  and  proceed  to  hear  and  determine,  ihc 
case  in  the  same  manner  as  if  it  had  been 
rightfully  and  originally  commenced  there- 
in ;  and  Vhe  proper  process  for  the  due  cxr • 
en t ion  (if  (he  indgment  or  decrt?f  rtndeted 


Anierieia  OomrtB. 
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When  a  circuit  judge  deems  it  advisable,  on  account  of  in 
absence,  or  accumulation   of   business,  the   jud^c  of  any 
circuit  court  may  be  requested  to  hold  the  court.'     The  « 
judge  of  the  circuit  has  power  to  appoint  a  clerk  for 
court.*     Hach  circtiit  court  may  also  appoint  "comn 
the  circuit  courts/'** 

The  terms  of  the  circuit  courts  are  prescribed  by  bw 
neither  of  the  judges  be  present  to  open  the  session!*,  the  m 
may  adjourn  the  court  from  day  to  day;  or  if  neither  of 
attend  before  the  close  of  the  fourth  day,  the  marshal  may  ai 
the  court  to  the  next  regular  term  ;  *  or  the  court  may  be  adjc 
by  the  marshal  or  clerk,  on  a  written  order  directed  to  them 
nately  by  either  of  the  judges,  to  a  day  before  the  next  r 
term  *  The  court  may  at  its  discretion,  or  at  the  discret 
the  Supreme  Court,  hold  special  sessions  for  the  trial  of  cr 
cases;'  and  such  special  sessions  may  he  directed  to  be  1 
at  any  convenient  place  within  the  district  nearest  to  the 
where  the  offences  are  said  to  have  been  committed* 

T/w  Marshal  of  ikt  District  is  the  ministerial  officer  < 
circuit  court.  In  case  of  a  vacancy  in  the  office  of  mars 
district  attorney,  the  justice  of  the  Supreme  Couri  "  \  h 
circuit  has  power  to  fill  the  position  until  an  a;  ^ 

have  been  made  by  the   president,  and   the  ajipouuee 
c|ualified.* 

3,  District  Cotirts  of  tlte  Ufdtai  States,  — The  United 
divided  into  judicial  districts,  in  each  of   which  a  dii*lii 


nl 


in  tht*  ciiURC  shall  run  uno,  and  nia^'  be 
cKcaitcd  itt,  the  disuici  where  such  judg- 
mciil  OT  decree  was  rendered,  and  also  into 
Mie  disUicL  frnm  which  the  cause  was  re- 
moved.    Kev.  Srat.  %  615. 

1*  Whenever  any  circuil  justice  d!ccms  it 
;MlvisahlL\  on  account  of  hi^  diaabiltty  or 
itixisente,  m  (»f  hiy.  having  been  counsel  or 
iKring  inlcrfstcd  in  anv  ca^e  pending  in  the 
drcnir  court  for  any  diiilrict  in  his  ciicuitj 
iir  fur  the  actumnlatiun  of  business  therein, 
or  for  any  other  cauie,  I  hat  saitj  court  shall 
\yt  hekl  \\y  the  juiilke  of  any  other  cirtnk, 
he  nia\%  m  wriltogt  reqitest  the  justice  of 
.toy  othi;r  circuit  to  hold  the  same  durinn 
a  '\\x\\v  lo  be  namcil  m  the  fer|uesl ;  .ind 
such  request  shalHic  entered  upon  the  joitr- 
na!  of  the  circuit  court  so  10  T>c  hofdciu 
rhereui>on  it  ^ih^if!  be  lavifnl  for  the  justice 
so  reijuested,  10  hf»lfl  such  court,  And  to 
exercise  within  and  for  **iiid  diiirici,  during 
the  time  named  in  said  request,  all  the 
power.s  of  the  justice  of  such  circuit.  Rev. 
Stat,  5617, 

It  is  discretion ary  with  the  jutlgc  request- 
ed  to  hokl  the  court*  The  condition  of  his 
<mn  circuil  rnay  rcmtcr  it  ine.'iperlient  nx 
his  refiiii;tl  unai* tid.il vie.  Stipcrviiiors  r. 
Koj;cr%  7  Watf.  tl'^  ^i-)  »;5. 


%.  Rev.  Stau  j^  619.      I  i 
Tirovisions  jls*  Io  the  apjKi  > 
in  Kenftutv  ^ ' '        »-^ »   ■  ^  ' 
trict  of  j\. 

Wcaterti  h  , 

622),  Western  lJt?itjrict  ol   rf*V#f#ii*( 

One   or   more  de{ 
a  circuit  iouri  may 

court  on  the  applic.i;, 

ma\  be  renioved  at  the  pi 
autKorijtcd  to  make  the  at] 
any  default  or  misfeasaTnc  in  • 
dejiUlie>,  the  ckrk  ^\\t\  the  sur 
official  biiud  shall  be  liable,      h*  v 

a*  kev.  sut.  I/-      1 1..    I 

rommis*ion»!:r*i  of  cir 

in  Rev.  Stat.  %%  945.  1 

com ntissi oners  ire  ni>t  4>ttk4ur«  »A  ti 

TlMalchf.  (C.  fV|  if«fv 

4.  See  r-  ■    ^6^H. 
h.  Rev 
C  Kev 
T    Rev  ;  th  S.  P.  rt 

Ilia  Insur;.-  ilK  fU*  S.)  513. 

5.  Rev.  St,ii.  ^  u«-j. 
fl.  Rev.  Stat.  35  ;9J. 

i:>-s> 
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COUi^TS. 


Dtitrict  Court*. 


A  clistnci  judge  is  appointed  to  each  tiislrict^  except  iii 
htates  where  one  judge  !»  appointed  for  all  the  districts 
he  State.^  A  district  judge  is  required  to  reside  in  the 
for  which  he  is  appoiuled,  ur  in  one  of  the  districts  if  he 
ge  for  several.  A  violation  of  this  provision  is  declared 
misdemeanor.*    The  regular  terms  of  the  district  courts^ 

at  limes  and  places*  regtiktted  by  law.^  Fhc  duratbn  of 
\  is  not  fixed,  but  the  courts  are  required  to  hold  monthly 
mciiLs  of  their  regular  terms,  for  the  trial  of  criminal 
when  their  business  requires  it  to  be  done.® 

judge  of  any  district  court  is  unable  to  attend  at  the  com- 
ent  of  a  term*  the  court  may  be  adjourned  by  the  marshal 
tlen  order  from  the  judge,  to  the  next  regular  term  or  any 
lay,''  When  a  district  jtidge  is  disabled  to  hold  a  district 
n  the  application  of  llje  district  attorney  or  marshal  ot 
ict,  the  circuit  judge  or  justice  may  order  the  clerk  of  the 
court  to  certify  into  the  next  circuit  court  to  be  held  in 
rict  the  business  of  the  district  court,  and  all  cases  will 
heard  and  determined  by  the  circuit  court.**  If  the  judge 
cc  of  the  circuit  court  deem  it  proper  when  a  district 

disqualified,  they  may  designate  and  appoint  the  judge  of 
*r  district  in  the  same  circuit  to  hold  a  district  court,  and 
Lirge  the  duties  of  the  judge  disqualified**  If  the  judge 
trict  court  is  disqualified  by  interest  or  relationship  with 
ies,  it  shall  be  his  duty,  on  application  by  either  party,  tn 
e  fact  to  be  entered  on  the  records  of  the  courts  and  certify 
roeeedings  in  th^case  to  the  next  circuit  court  for  the  dis- 
5tate;»«* 

*k  is  appointed  for  each  district  court  by  the  judge  thereof.** 
squired  to  give  bond  for  the  faithful  performance  of  his 


Stat,  f  S5'* 
Srai,  §  572. 
Star.  §  57a 

i\  i^rm  of  any  districi  couri  may 
-*—  ^ame  place  where  anv  regu- 


When  the  disabiHty  of  the  district  jtidge  it* 
reinovcfi  the  circtiit  eourt  shall  order  all 
stilts  and  proceedings  in  which  the  dislrlcl 
court  has  an  txclusive  jurisdiction,  lu  W 
removed  to  the  district  court.  Rev.  Siiii. 
JJ  qSS ;  Wallace  v.  Loomis,  97  U.  S.  14(1. 
t.  Rev,  Stat.  §  591. 

When  there  is  a  great  accunioJatbn  oj 
',  or  at  such  other  pface^in  busmcs**  in  one  districi,  the  circuit  jndg<:^ 
The  nature  of  the  bubines?3  or  justice,  or,  in  their  a^^ence  or  dismifilifi- 
rc^  anel  at  such  time  and  uptm  cation,  the  Chief  Justice  oi  the  U ailed 
t  as  may  be  ordered  by  the  dia-  States,  may  designate  and  appoint  the  judge 
r.  And  any  btisiness  may  be  of  any  other  district  in  the  same  circuit  to 
«  such  special  term  which  have  anc!  excrci'sc  within  the  first  named 
♦"'reacted   at   a   regular   term,    district  the  same  powers  that  ate  vested  in 

the  pd^e  thereof ;  and  each  of  the  said 
district  judges  may*  in  case  of  such  appnint- 
ment,  hold  separately,  .it  the  same  time,  a 
Kh  m\  *'!rder  has  been  made,  the   district  court  m  such  district,  and  discharge 
:   court  shall  continue,    all   the  judicia}  duties  of  a  dbtrict  judge 
.*f  the  distnct  JLidf^c,    therein.     Rev.  Stat.  §  592. 
...  ,  ,,^i.n   Uicreaftcr  begun,  to  the        10.  Kev%  Stat.  |  (J05. 
n  ne*t  fo  l)e  held  in  the  disJtn^rt,        ll»  R^w  Stat,  §  555. 


t  5f  3. 
but.  f  5S7. 
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tlmies,  \n  a  sum  not  less  than  fire  thousand  dollars,  nor  more 
twenty  thousand  dolhirs,  to  be  fixed  by  tlie  attorney-general, 
vvjth  stireties  to  be  approved  by  the  court.*  One  or  more  il 
lies  may  be  apptHiUcd  by  the  court,  on  the  application  of  the  c 
removable  at  the  pleasure  of  the  judge.  In  case  tjf  the  dcat 
the  clerk,  his  deputy  or  deputies  shall,  unless  removed,  coat 
in  office  and  perform  the  duties  of  the  clerk,  in  his  name, 
a  clerk  is  appointed  and  qualified  ;  and  for  the  default  or 
feasance  of  such  deputy,  the  clerk  and  his  estate,  and  the  eiir 
in  his  official  bond,  shall  be  liable  ;  but  his  personal  rcpresenta 
sjhall  have  such  remedy  for  any  default  committed  after  his  d 
as  the  clerk  would  have  been  entitled  to.  if  the  same  had  occu 
in  his  lifetime**  The  clerk  \%  required  by  law  to  reside  pe 
nently  in  his  district,  and  to  give  personal  attention  to  his  di 
on  pain  of  removal^ 

The  marshal  is  the  ministerial  officer  of  the  court  Hisdi 
are  similar  to  those  of  a  sheriff,*  He  is  appointed  by  the  V 
dent,  by  and  with  the  advice  and  consent  of  the  Senate,  ( 
term  of  four  years,**  The  marshal  is  required  to  reside  wiihii 
district,  and  to  give  personal  attention  to  his  ollicia]  duties;** 
records  of  a  district  court  are  kept  at  the  place  where  the  cou 
held.  When  it  is  held  at  more  than  one  place,  and  the  plac 
kecpini^  the  records  is  not  specially  pn^vided  by  law,  they  are 
at  either  of  the  places  of  holding  the  c*>tirt,  whirh  may  be  d 
nated  by  the  district  judge.' 


1.  Aci  «jf  February  ii,  1875,  %  j. 

t.  Rev.  St;iL  f  ^4* 

Such  deputy  ckrki  may  be  required  to 
give  hoTul,  wttlmiit  ,\ffecung  the  legal  re* 
»pnnsi1nlity  of  the  dcrk  for  tlie  acts  of  such 
ileputy^     kcv.  Llat,  %  7t>6. 

In  case  of  the  abscnct  or  disability  of  the 
judjjji's,  the  ckrk^  arc  empowered  to  take 
ii"Cii|*nijf^nccs  oi  hm\  de  htm  cstt\  where 
^nx  h  b.iU  is  dcmatidiible     Rev.  Sial.  %  947. 

S«  Actfif  Jmic  :!o,  1874, 

4.  Rev.  Stat-  §  78^^. 

6.  Rev.  SUt.  §  779.  1767,  1768. 

Hcfore  the  mar^ihal  enters  upon  his 
<hitii.'>i,  he  is  required  to  give  bani  for  the 
tiilhftil  pcTformancc  **f  his  duticSi  with  two 
^urcrie??  to  be  .ipprovxcl  by  the  district  judge* 
Kcv.  Slat.  §  783;  Act  af  Feb.  22.  187^,  f  2; 
kH  Stat.  3J3. 

lie  may  appoint  one  or  more  deputies, 
whi-i  .trc  removabie  from  office  by  the  judge 
af  the  diilrict  €ourt»  or  by  the  ciicuit  court 
iVn  I  lie  district,  at  the  pleasure  of  either. 
Rev.  StaL  |  7S0. 

The  tlcpiit^'  is  an  officer  of  the  courts  and* 
x%  such»  liable  lo  attachment  for  not  t*ay' 
iug  over  nuHieys  collected  on  an  exucnlion 
\x\  his  hands.  Uaglev  7",  Vates,  3  McLcarv 
(C.  C),  465:    U.   s:   r.   Mann,  %    lUmk. 


tn  case  of  the  marshal'*  death,  hi 
utics  sh  x\  \  con  1  i  n  ue  in  m 
remaveil,  .intl  shall  ejcir 
name  of  the  dcccastt^ 
ihal  is  ajipolnlcd  ajfid 
their  dcfa^iil  IS  shall    n  1 
sureties  liable,  ^is  In  Ihe  ca»e  ot  ad 
clerk.    Rev,  Stat,  §  7S9. 

Any  iicrson  injured  bv  the  bre.i' 
condition  of  a  marshal*-  bond^  1 
suit  thereon  in  his  own  ft.imc,  anij   . 
his  dam.iges.     Rev,  Stat.  $  74S4;  Ad 
Newcomb,  1  DilL  (C.  C.^  45, 

The  judgment  Bhall  remain  as 
curiiy  for  future  breaches-,  until  the 
penalty  hai*  tieen  recovered.     Rev*  i 

Suit   upon  a  mar^hal^   Iwntd   n*«i 
brought  within  six  \^ar>  .diir  the  H 
action  accrues^  unless  the  party  tic 
disability;    and    then,    vrithin   three 
after    the    rcnvoval    thereof-       Kcv* 

I  ;S6. 

6.  Act  ijf  June  20,  rH74,  § 

t  Rcv.StAL$  56J,  Iht  , 
restore  records*  in  the  L'nkei: 
must  conform  to  ihe  act  oi  ' 
not  to  the  Stale  sialnte.  t 
man,  y  Ihs^,  {C  Cd  307. 
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Wrihmai  Courts  of  ikt*  i'fufai  Shitvs.  —  In  the  Territoricjj 
\^  Mt'xii4ji\  Utiik,  lias/iru^fiWf  Dakaia^  Ma/io^  Monimia^  and 
ng-,  the  Judicial  power  is  vcsled  in  a  supreme  court,  district 
probate  courtSt  and  ir>  justices  of  the  peace**  In  Arizomt 
licial  power  is  vested  in  a  sujireme  court  and  such  inferior 
as  the  legislative  council  may  by  law  prescribe.'* 
iipremc  Court  of  the  Dislnit  of  Coiuminth  —  The  Supreme 
of  the  District  of  Columbia  was  established  by  act  of 
3,  1863.     It  now  consists  of  six  justices,     R,  S*  Supp , 

With  the  exception  of  one  justice,  who  is  designated 
chief  justice,  the  justices  arc  appointed  by  the  President  *>f 
ited  States,  and  hold  their  office  during  good  behavior. 
mri  of  Ciifims.  —  The  Court  of  Claims^  consists  of  a  chief 
and  four  judges,  appointed  by  the  President,  by  and  with 
fice  of  the  Senate.*  It  is  authorised  to  have  a  seal  with 
evice  as  it  may  order*  It  holds  one  annual  session  at 
n,  beginning  on  the  first   Monday  of   December,  and 

.  as  long  as  may  be  necessary  for  the  prompt  disposition 
business  of  the  court-  Any  two  of  the  judges  may  con- 
a  quorum,  and  hold  a  court  for  the  transaction  of  business  ;** 
^  concurrence  of  three  judges  is  necessary  to  any  judgment*'' 
ir%  of  either  House  of  Congress  are  forbidden  to  practise  in 
urt.*  The  court  is  authorized  to  appoint  a  chiel  clerk,  an 
[it  clerk,  a  bailiff,  and  a  messenger'* 

.Stat* §1007"  Mn%  the  daimanis  by  affording  thtm  n 

iiprcinc  Court  conslsls  of  4  chief  cc^rtain  mode  of  tx.imining  and  iidjtidicatmg 

.-  1  as-iocwtc  justices,  any  two  upon  ihcir  iifaimia.     1 1  was  rctjuirtd  to  bcai 

itiitt  a  tiuoruiTi.     Thtir  tt-riTi  And  dctLtminc  upon  tlaims  founded  upon 

ir  years.     Tbty  arc  rei|uiit'd  any  I*iw  of  CongrcsSi  ot  upon  uny  f^gula- 

.  i>f  court  iinnuaUy  at  the  s«ai  tioii  of  an  executive  dtpariment,  or  upon 

of  tht  Tcrritor)'.    Rev*  Stat,  any  contract»  expre^is  or  implied*  with  the 

Guvcrn merit  of  the  United  States.     Ot\^v 

Territory  t&  dividetl   into  three  nally  it  was  a  court  nit-relv  i"  nanit?,  for  its 

llitricts*      A  district  court  U  re-  power  extended  only  to  tl>c  [jreparuLinn  *A 

I  be  htld  JO  tach  <tistrict  of   the  bills  to  l>c  submitted  to  Conj^res^.    In  18C3 

liv  .,rK'  of  the  lu.'stkcs  of  the  Su-  the  imuvUr  of  judges  waii  increased  from 

;it  &uch  tritic  and   place  as  three  to  five,  its  junsdictiou  was  enlairgt'd, 

■^cH  by  law  J  and  each  judge  and,  instead  of  being  required  to  prepanr 

1 1I  reside  in  the  dr^trict  bids   for   Congress,   it  wa^i   authorized   tt^ 

li'd.     Rev.  Stat.  §  1865.  render  final  judgment,  subject  to  ap|ieal  to 

uid  district  courts  this  court,  and  to  an  estioiate  by  the  secrc- 

L  clerks  who  shall  tary  of  the  treasury  of  I  he  amount  rcutitred 

,            :c  of  the  court  for  to  pay  each  claimaoL     This  i^iiurl  l>cing  tjl 

y  are  respectively  appointed.    The  opinion  that  the  provision  for  an  esttniale -^ 

i\  ofldeer  is  a  maisbal  appointed  by  was  inconsislcot  with  the  tinality  csscntul 

dent.  to    judidai   deciiijuns   Congress    reiH:alcd 

.  Stat.  §  igoS*  that  provision.     Since   then   the  court  of 

Jnitcd  States  i\  Klein,   13  WaU.  claims  has  cxerctscd  all  the  functions  of  a 

14,  Otief  Jmtkf  Chme  stated  the  court*  and  this  conn  hiis  taken  full  juHs- 

the  court  of  claims  aii  follo^vs :  dkliun  on  appeal,** 

the  establishment  of  the  court  of  4.  RcV.  Htal,  §  IO49, 

laJmants  could  only  be  heard  by  !i*  Kev.  Sut.  f  105©. 

.     Thar  coUrt  was  established  in  6.  Kev.  Stjit,  S  1052. 

the   triple   purpose  of   relieving  1,  Act  of  June  2^  1874* 

,  and   of   protecting  the  g;ovem-  %,  Kev,  St.it,  %  to^S. 

regular  inrestigatioOf  and  01  bene-  0.  Rev.  *Stai.  §  1053. 

mi 


Sea«t«  of  Ui«  IT  S 


carA'Ts^  rvJMVAv: 


The  CoiistitLiiion  of  the  United  States  provifles  t, 
shall  have  the  sole  power  to  try  all  impeachments.     Whci*  ai 
for  that  purposCp  they  shall  be^on  oath  or  affirmation,     VVhct 
President  of   the  United  States  is  trieci  the  chief  jitiiticc 
preside;  and  no  person  shall  be  convicted  without  thecoocun 
nf  twn*thirds  of  the  members  present.' 

COtrsiN,  —  Any  coilateral  relative,  except  brothers  and  t^i 
and  their  descendants,  and  the  bruthers  and  sisters  of  any  a 
ton*     Anciently  it  was  a  term  for  any  collateral  relative-*    \ 
used  alone  ** cousin**  means  cousin-german,  or  hrst  cousin; 
js,  one  who  has  the  same  grandfather  or  grandmother^*     The 
drcn  and  grandchildren  of  a  first  cousin  are  first  cousins^  ♦- 
twice  removed,  and  so  on.     Second  cousins  arc  those,  coi 
iclatcdt  who  have  the  same  great*grandfalher  or  great-gniou 
and  so  on  ;  and  the  children  and  grandchildven  of  each  U^.. 
s»^me  relation  to  the  other,  once  and  twice  removed,® 


1.  ConAtituihincit  the  United  States,  Art. 

S.  VVhari*  Law  ljt«. 

A  icsiatrrs  g;iife  a  fharc  of  Ucf  lesidihiry 
cauiie  to  hcf  **  cmijiiti  Hiirricr  Cloak/'  Sbi: 
hail  m>  cou&ifi  of  ibat  Riimei  bul  she  hati 
ft  marrkd  cousin  Harriet  Crane,  who^c 
nwiden  name  w*is  Cloak,  and  also  a  cous^ui 
T.  Cloaks  whose  wife's  ivamc  w^a  HiirritL 
lixfrm&ic  cvidcrvcc  wa*  ailmiiied  (o  s^bow 
which  waN  mcaiil ;  ai>d  it  w  as  Ijcld  that 
•*  couim  "  might  be  mulcrstood  Iw  a  popwlar 
sense  ail  the  wife  of  a  coosin.  The  share 
was  accordingly  awarded  to  Harriet*  w  ife 
of  T.  Cloak.  \Binivn,  L,  7.,  dissented.* 
/>T.  t.y.^  admitted  tliai  ** cousin"  was  3 
ttrm  of  uhith  the  dominant  idea  was  coii- 
s.angiiinitYp  bm  said,  **  I  iliink  thai*  ni 
p<»pulaT  Unguagr,  the  word  does  SL\\\Ay  to 
persons  who  are  not  related  by  consan- 
piinity*  Itt  the  present  ose  we  trinst  either 
reject  the  tiiituc  of  the  legatee,  or  else  give 
a  secondary  or  tertiary  f^ij^tjificntion  lo  the 
wnrtl  'cousin.*  I  think  the  laltcr  the  rnftrc 
rofrect  cmiTse."  Ift  rr  Taylor,  U  K.  14 
Ch.  Div.  255 ;  a.  i:,,  56  L.  J*  R,  N.  S.  On. 
Iliv.  (73. 

3.  I, in.  U  1S9,  f/10,  AdMiisV  Glos^. 

4.  /«  *v  JVirker.  L.  R.  15  Ch.  Dtv.  52S. 
Where  a  liequest  is  to  '* cousins"  simply^ 

In  the  abAcnce  of  auy  lhin|r  to  explain  the 
te&talor'&  meaning,  'first  cousins  finlv  are 
entitled*  i^loddart  v.  Nelson,  5  D.  Kf.  & 
G.  68 ;  Stevenson  7\  Abingdon,  3 r  lleaw  -105. 
A  gift  to  "all  my  first  cousms,5*r  cousn\3^> 
gcrmarv,"  doc>  not  extend  to  a  first  cousin 
iincc  removed,  who  is,  in  fact,  a  cousin  In 
the  scroml  degree,  though  not  called  a 
sf^ccind  cnushu  as  being  of  the  second  cla^s 
of  persons  to  whom  the  ai>f>e3lation  isgiven, 
Sanderson  ?■  iJavkv.  4  M*  &  C   5(S. 


A  tcitftlof  gave  lef  nde*  W»  *evej 

H.Hi^  by  name,  ik- 
a  *:ou^in,  and  t\i- 

such  Ot    hlJi  CnU^J::      .. 

hh  death,  and  to  all  H' 
his  said  cousins  a*  m. 
died,  or  might  die  n 
persons  de^crifxd  h\ 
ctmhms ;  Miii  ii  v. 
lilt    lc^itllMrv    «' 

Caklecott  :.  Ha 

5i  A  iK-fpiest  I 

only  those  pioi^ 

fined  in  the  text,  atid  amt  all  Uki^c  v. 
ill  the  dcj^rce  of  *.ccond  cou^iiis^  v 
5iixib  f^  '  '    ' 

tOtttl 

term  A  ,   -       - 

(kgrtc ;  bnt  the  conic  niton  wa*  tin 
re|Hutbted  in  /«  ry  l*arker»  L.  R. 
lliv.  528;  iR  W.  K  82J 

In  this  taw  the  tcMattir  mvc  wc 


grrmaii   amt   iUai     hrnt    iini'iiii- 
UHivi'd    wrrr    tiftl     lnrln<lr<!     in 

whiv   ' 

»atd»       11"-    I'M 

weH-knnvvn,    dti. 

persons  having  1 1 

and  grt.it-grai*dii*t»incf^.      '<. 

h    a    prifrtllv     wdt-kOfiWi' 


the  meaning  ot  it  her 
context  ?     It  h  one  •  ■ 
of  omslruction   that   ih^i 
ah*Tatiiin   in   the  proper 
ri 


COl£AAAT. 


n*finiii&ik. 


f  AJrr.  ACTIOH  OF. 

ion,  4t\v 

"  r^f  the  Action,  4^14. 

.//,  467- 

//i/r  Ovjr-Jt  490. 

De/tdttY  Exccuii^n^  Aitera* 
lU.,  495. 

i«  :4.'/i.//  M'^r^/^*  4g3. 

n  not  Malntamabi«|  500. 

^  -  -    "  *  -  niainable,  505. 

■ir/i*'j,  505. 
ji/tttl  and  Sa'^j'ali  507* 

frj  and  £}n'isa$,  51 1* 

Vbom  Maintajnablc,  515, 

i  DrtnurSj  519. 

519. 
'  be  bTottg^ht,  520. 
.gs  in  Covenant,  52*. 

w^f ;  Bt/pTi  Wkimt  Atftpn  lo  df 

"  /^  Z?m/p  528. 

.r  .-   jt,fU.:  AWi*-/,  533t 

C£fMiTtUi  and  Suffiaemy  0/  Dtc- 

tarttikm:  iniUiULfs^  535. 
n«r^;    C^mtdrratian :    Perf&rm- 

Off  ft  ;   71  Mi/^r,  536, 


h>  Fatticu  540. 
/*  Pnmtiti^  54 1. 

IX,  Pltfta,  5|2. 
I,  i'i»mu  SI*- 

3«  0/ P/rj<*f  matter  *tffd  J^ndir  th^tuwf^ 

(?»  Omni^t  iWfprmnvii^  544* 
^*  fy  lender  fhfUt'J^  54*^' 

4.  Sj^^tiiii  PifiU^  546, 
(J.  GitHrtaihu  546* 

^*  Frttud  itnd  Deceit^  54s* 
f.  SiatuU  i*J  Limt/iiliom,  541 1» 

^,  Av'#/  /*(/'  iftmii'm,  55  r, 

A'.  iV^«  DummJiiiU&St  553. 
^^  £>?'^',  SS*' 

5,  Defem^s  and  Pkm  itt  Bf^r^  552. 

c.  PUas  tft  AiHxiimmt^  556, 
6*  Replkatkms^  556. 

7,  jUiiifff^  it/  Pratfirf,  $$}. 

X,  Evidence,  sjS, 

I*   £>««/ /'rtWiWf/it  558. 
2*  Under  Sfcrmi  PkaSt  $6g, 
it.  Iti  Gtntrai:  hufantes^  560, 
h.  Of  Tilti,  0amngi$,  Pka  0/  Km 
fit  Pftftum,  561. 
(l)  Ezftdcfue^  561. 
(2}  £mdc/tcf  in  Aaitfft  f^r  Dam- 

ag£S,  562. 
[1)  Undtr  PUa  fi/Nm  esi  Fattum^ 
56J. 
r.  DtKmHtHtitry  Evidtrntt  563. 

d.  Parol  Fvnffm-t^  5O4* 
3,  lunu^iiif^  564- 

XL  Dainages^  565. 

1 .  Jtt  Cfft^nd,  565, 

2.  Measurer    tf/ :    Nmnin^i   Dtzmagtf^ 

^ft.,  506. 
fi*  AffiUMfi  of  Dama^t^  566, 
b.  Nomina}  Damt%gth  569. 
XU.  Judgment,  569, 


Buitiom.  — The  action  of  covenant  is  the  name  of  one  of  the 
farms  of  action  ex  copttractu,  which  lies  for  the  recovery 


■  xl.     Mere  thert  k  no  con- 
may  b«  *ii!  exception,  how* 

'   -        f  makm(^  his  will 

'  I  oU-Hius*  in  which 

,f  somcihing  else; 

ig  the  court  must  determine* 

■  and  arc  cxpUidcd  ^<ny%^  of 

\\t  the  residue nf  his csiatc  to 

I  -    *:,  *  .,..1  -.  ..jjfid  cousins. 
,    .i  ,  and  at  hi.s 

'  1  I   !  in;},  his  only 

reUtivrs   Wmi^   a    tir^t    cqusiii» 


three  first  cousins  once  removed,  aud  a 
great-nkce.  The  court  hdd  the  intention 
of  the  testator  to  be,  to  give  to  rebtives 
not  more  remote  than  second  cous^ins,  and 
accordingly  divided  the  estate  equally 
among  tne  seven  mentioned.  Mayott  :\ 
Mayott.  2  Hr  C  C  125* 

In  Sikox  V,  Bell,  i  Sim.  &  Stn.  -px,  it 
was  decided  that  the  gTeat-gTindchlldren 
of  imcksaml  aunts  were  not  3i:4'cn>d  cousins, 
but  first  cousins  twice  removed;  but  that 
thcv  were^  howevcf »  of  the  degree  of  rela- 
tionship Mf  hccond  cousins,  and  entitled  as 


4dii 


Po^tiom. 


COVENAaVT. 


Vftiare  of  Cbfl 


of  darr.a<;es  for  the  breach  uf  a  covenant,  i>r  promise  maj 
writlii;;  under  seal* 

It  is  one  of  the  brcz*m  fonftaia  of  the  register,  and  is  said  : 
times  to  be  a  concurrent  remedy  with  debt,  though  never 
assumpsit,  and  is  the  only  proper  remedy  where  the  contn 
under  seal,  and  the  damages  are  unliquidated  in  nature,  the 
tract  being  under  seal,* 

IIj  Nature   cf   the   Aotion.  —  r,  Gcmmiiv.  — Covenant 
maintained  only  upon  a  writing  under  seal  i  and,  if  a  coi 
unattested  by  a  seal,  or  is  underwritten,  redress  for  non-perforn 
is  by  debt  or  assumpsit^  according  to  the  subject-mat ter»^ 

In  covenant  there  must  be  a  breach  of  some  covenant  cont 
in  the  instrument  in  *^\i\l,  before  an  action  can  be  maintained  ;^ 
if  there  has  been  a  breach  of  any  of  the  covenants  in  a  dec< 
plaintiff  may  maintain  an  action  in  covenant,  although  the  it 
ment  is  so  defectively  executed  on  his  part  that  only  ass«i 
can  be  maintained  against  him*^ 

soch  under  3  l>eq»cst*    The  latter  jiart  of  tones.  3  Ld.  Riiym.  1536;  Lem  ».  J 

ihJB  decii^ioTi  was  disapproved  of  by  J/stt/^  Cro.  Jac.  560. 

M.  ^.,  m  /it  rt  Parker,  L.  R,  15  Ctu  Div,  %  2  Boyv    i..  Diet,  (rr"      '  " 

528;  38  W.  R.  823,  Cmk^nttnt :  \  Chitt>\  Tl    n 

Where   Ihc   bequest   was   to    Icstatnjt's  iwrrn   NaL    Bfcv.  340,    i    r-.^-.v.. 

second  cousins  Qi  the  name  of  S*,  and  she  Priuf^  lojS. 

Iiiid  no  second  cousins,  but  had  ihree  first  3*  MvVoyr'.  Wbeclcr,  6  Port.  (At 

coiismn  once  removed,  two  of  whom  &(ir-  When  Covefifttit  liM.  *  Hy  the   o 

vivcd,  and  (he  th>rd  bad  died  leaving  chil*  law,  an  ad  ion.  uf  i  tnenatiit  rarmnt  U 

drtn,  it  was   held   ihat  the  two  survivors  taincd  except  nrv  an  Ip 

and  the  children  of  the  third  tookj  to  the  the  pariv,  ur   liy  his 

exclufiion  of  the  children  of  the  survivors,  hcd.    TribbJe  r.  OIUS...-.- 

who  were  of  the  dc^^ree  of  second  coussins,  (Ky.)    157;    LudUim  f.   W 

on  the  ground  that  tt  was  veTV  common  for  jl  Penn.)  55;  Bilderback  ?    < 

people  to  call  children  of  fir^i  cousins,  sec-  L.  (^   HalM.)  64;  Gale  rv  Xia 

ttnd  cousins.     Slade  t>.  Fook,  g  Sim.  386,  (N*  V*}  445;  Davis  v.  Judtt*  h  \ 

But,  as  a  mic,  a  fir'at  cousin  once  removed  Covenant  lies*  generally,  wUti 

i«*  not  entitled  to  share  in  a  fund  Ixfqueaihed  enanlor  ha$   done  aik    act    kjiie 

10  second  cousins*     "  Those  only  who  have  agreement,  or  fat  la  lo  <Ut  01   jj. 

either  the   same  great  grandfather  or  the  w-nich  he  hsA  nndcr taken.     4    ' 

^amegreat-grandmothcr,  are  second  cousins  IJ5.     Covenant  also  lies  whin- 

10  each  otfitr/*     Corp.  of  Bridgcnorth  r,  nan  tor  docs  that  which  dl> 

CoilinSg  15  Sim.  541*  performing  h> a  contract.     V 

Under  w  bequest  to  testator's  ftrst  mid  23  Fick.  (Mass.)  455;  Ho; 

second   couaimi   and   the   children   of    his  ti   Ma*s.  302;  (.ricf^criLio^ 

kinsman  G.  t\»  whkh  children  were  bis  fusx  L.  R,  ti,,  ii-  li^  Uiv.  S5  ;  Sl- 

cousins  twice  removed,  all  persons  related  liUi.  44'* 

in  the  degree  ot  second  cousins  were  ad-  Eentucky  SUtiitdt— Hy^'i  ^atiitf  <: 

miucd  to  take,  in  Charge  p.  Goodycr,  3  tucky,  pa^s^cd  In  1812,  it  i- 

Kuss.  T40,     See  this  case  remarked  on  in  all    writings    thereafter    v\- 

At  re  Farker,  L,  R*  15  Ch.   Uiv*  528  j  28  seal,  sitipulating  for  a  payi 

\V.  R,  823.  or  properlVp  or  for  a  peii 

1.   Hurriirs  L*  Diet.  397,     See  t  Arcbb.  other  act^  clutVp  or  dutiest 

Msi  Prmit  t^o  I  I  Chitty,  PL  115;  Brown  upon  the  same  footing  wii! 

on*  Actions,  352;  2  Bouvicr*s  Inst,  355,  g  mcnis    containing    like    ^t 

3443;  McVoy  ^*   Wheeler,  6   Port.  (Ala,)  shall  have  the  same  force 

201 J  Tribblc  tK  Oldham*  5  J,  J.    Marsh,  (he  same^  ^^pecies  of  action  ' 

(Ky.)    rjji  LudiutTi   v,  Wondi  2   N*  J.   L.  u\Km  ihem   as   on  the  sciil*. 

(t    Penn  J    5s;     liilderback    tk    Pouner»   7  i!nghe.s -'.  Rirks,  4  Ihhh  (Ky.J. 

N*  J     L.  (alfaUt,)  64  5  GhIc  t\  Wixnn,  6  4.  Mcrriman  it  Utibh  <Ri-h  ^  ' 

Cow.  (N.  Y4  55  J  VicarvT-.  Aloofc^  1  Watt*  ^7. 

(Pa.)t45l ;  a.  C-,  27  Am/l)rc.  J23;  Mt»ore  t*,  5»  See  Poojr   l>irec|i>r»  ?^-   McFac 
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the  Acttofl 


COVENANT, 


fann  «f  Jlctiim. 


jh  an  equitable  defence  is  admlsstble  in  an  action  of  cov* 
€l,  as  Id  the  plaintiff,  it  is  strictly  a  legal  action.^ 
rm  of  AciwfL  —  An  action  in  the  nature  of  waste  will  lie 
a  lessee  of  a  mine  for  an  injury  to  the  reversion,  by  the 

of  a  barrier  or  boundary  between  it  and  an  adjoining  mine, 
1  the  act  complained  of  might  also  be  the  subject  of  an 
jr  the  breach  of  an  express  covenant,* 
ol  agreement  by  one  party  to  a  covenant  to  waive  the  per* 
c  of  a  certain  part  of  the  covenant  by  the  other  party,  is 
h  an  alteration  of  the  contract  as  will  render  necessary 
e  in  the  form  of  action,^ 

e,  in  an  agreement  under  seal  for  constructing  a  building, 
mlaicd  that  no  extra  charges  shall  be  made  for  alterations 
greed  on  in  writings  and  the  price  fixed,  the  owner  rescrv- 
right  to  make  them,  com)>ensating  the  builder  therefor, 
edy  far  the  recovery  of  the  additional  expenses  incurred 

is   held  to  be  in  covenant  on  the  contract,  and  not  in 

at.^ 

I  A,,  by  a  deed  under  seal,  gave  and  granted  unto  B.,  to 
;ct  at  hts  death,  "the  sum  of  five  hundred  dollars,  to  have, 
d  enjoy  all  and  singular  the  said  sum  of  five  hundred  dol- 
he  said  II,  his  executors,  etc,,"*  and  then  warj-anted  the  said 

t.  fPa.)  2jOi  School  Directors  f^  cover  for  the  work  when  finished,  notwirlv 

\i  Va.  Hi.  (jo  llarr )  z%\.  standing  it  vvai»  iioi  fttTkbetl  within  the  limr 

h  Coal  &  N\iv,  Co.^,  Jlarktit  37  specified;  that  11  w*»s  not  necessary  that  he 

\*  should  procure  an  estimate  to  be  made  cif 

lat  far  Sale  III  land.  —  Ati  action  the  value  of  ihe  extra  work  Ijcfore  bringing 

I  wjH>n  ai  titles  o\  ^igiecnicnt  for  Ihe  action ;  and  that  covenant,   and  not 

f  ynd,  to  recover  the  purchase-  assum]>5it^  was  the  proper  form  of  acUon 

w  tffect  ati  etiuUable  proceed i tig  \x\  order  to  recover  for  the  extra  work. 

si>cGific  |>erformance  of  the;  con-  Ramshyrg  t\  McCahan,  3  GilK  (Md.)  341- 

t&  governed  by  the  same  eqtilta-  Compirre  Ellmaker  v.  Franklin  Fire  Ills* 

iJes.    Nkol  t^  Carr^  :^^  Pa*  St.  Cu„  6  Wait*  &  S.  (I'a.j  419* 

Where  ail  agreement  under  seal  stipu!attd 

tfv.  Kenrick,  ij  C.  H.  18S;  s,  c*  for  the  crmst ruction,  by  the  pUtntiff,  of  a 

;  as  f^.  J  »  C.  W  129.  sleanvcnpine  for  the  defendants  within  a 

mib.ii^.  McKennan,  2  Walts&S*  certain  time,  **unav'oidahlc  accidents  only 

s,  c  ,  J?  Am,  Dec,  505.  ejscepted,"  and  ihe  defciuiants*  covenant  to 

igAgreBmiQt  brF&roI.  —  Where  pay  for  the  same  by  instalments  at  certain 

I  tH.il  ae;rccincMt  modifying  ihe  |>eriod&  after  the  commencement  and  ctim- 

■  ini   ui  an  i^'«»seiUial  point,  to  pletion  of  the  wtjrk,  and  an   unavoklablc 

\}\  Mich  oral  agreement*  the  accnlent  ha|)pened  byiwhich  the  completion 

jc  aband tiffed,  and  aiv  action  of  the  work  was  delayed,  and  the  time  fnr 

^^^ionpsft.    Lehigh  Coal  St  Nav.  performance  was  enlarged  by  paiol*  u  was 

bn,  27   Ta*  >it,  42i>:  Sherwin  z\  itehi  that   the    plainliff    ntuia't   ptoceed   by 

li  k,  k*  Co.,  24  Vt.  J47.  covenant,  and  that  he  catniol  mahilatn  an 

itT  r%  < kiHcnt^erg,  47  T'a*  St.  50a  action  of  assumpsit,  aithotigh  Ihe  cause  of 

to  do  Work*  —  \V*icie  A.  cove-  aciton  ahould  hapf>en  after  the  time  for  per- 

h    15,  to  btiild  and  complete  a  formancc  has  expired.    Green  r*.  Robe ri&,  ^ 

use,  according  to  specifications,  W  hart, J  Ta.)  84. 

led  pricc»wiihin  a*T>cciried  time,  An  agreement  to  perform  certain  work 

iftltfs  further  toveoEvnicd,  that  in  within  a  limited  time,  under  a  certain  pen- 

!  anv  more  work  to  be  done  allv,  ha^  betn  hehl  nut  a  Itrpiidiition  of  the 

-iicd,  he  shoiikt  pay  A.  what  drvm.isics  vvhkh  the  party  iji  to  ptiy  for  the 

,     „  iith  on  :i  reasonable  va III.!-  breach  of  hi;*  covenant.     Tayloe  i;*,  Sandi- 

t  /trU,  thnt  time  vv^s  not  of  the  ford,  ZQ  U,  S.  (?  Wheat.)  tji  bk.  5,  L,  ed. 

the  contract;  that  A.  ctiuld  re-  ^84. 
C*  «»C  L*=-3&                                4*15 


Hftinr*  of  the  AjcUoh. 


coPHNAm: 


sum  of  five  hundred  dollars,  to  take  effect  at  his  death » to  I 
B.»  his  executors,  eta,  the  court  held  that  an  acnoti  of  o 
lay,  on  this  instrument,  against  the  administratrix  of  A., 
debt  would  also  have  lain.* 

3,  EtectwfL  —  Covenant  is  the  only  remedy  where  the 
is  created  by  an  agreement  under  seal ;  bat  where  the  law 
the  liability  Independently  of  the  covcnamp  an  action  on  t 
may  also  be  maintained.^     And  where  the  obligation  unde 
not  direct,  collateral  merely,  and  where  the  damages  are 
dated,  covenant  is  the  peciiliar  remedy t  and  debt  will  not  I 

When  money  is  secured  by  an  instrument  under  seal  to 
in  instalments,  and  they  are  not  all  due,  no  action  but  c 
will  lie,  unless  there  be  a  penalty  which  becomes  due  an  t 
payment  of  any  one  instalment,  in  which  case  debt  will  lie 
penalty.* 

Covenant  lies  only  between  parties  privy  to  the  con  tract 

Where  the  covenant  creates  the  liability,  no  action  but  c 
can  be  maintained;   but  where  the  law  creates  a  liabilit 
pendent  of  the  covenant,  an  action  on  the  case   may 
maintained.* 


L  TayJori^.  Wilson,  5  Ircd.  (N\  C.)  L.    no  kgal  tliymand  of  the  $t*ccil 

214.  Stevfii*  ?'  ChiiinhfrTAiiij  f  Vt*  t'^ 

%  Luekcy  v,  Rowmc,  i  A,  K.  Mirah.       ft*  Afition  on  Coirenwil  hw  k 

3.  SeYerAl  Co7«nafiton.  —  Where  several    in  a  mn  by  *l»e  ^s- 
covenantor^  bind  themselves,  or  some  one    or  covonatiiec.    l.\> 

<il  them,  to  pav  a  certain  sum  of  moticy,  But  where  ilie  ctncimnt 

an  actioD  of   cfebt  cannot    be   niaintiiojcl  land,   the   action    may  lie    1 

against   one    of    them   oolv.     Ilirrison   t».  a^^signcc.     1   Houv.  Inst,  556,  ^ 

M;itlhew&»  I  Dowl.  N.  S/[i»iil.  318,     See  itt/nh  KfNns  OF  CovrN^XTS. 

also  Moiit2iguc  TK  Smith,    13   Mass.   405;  6^  Luckty  t\   Row  zee,  t    A. 

nic^toii  i^  Newell,  t3  M.is*.  ^06.  (Kv-^  2i>5- 

And  vrhch  a  lease  was  made  by  several  Wh«a    Co^emamt    tie    Only 
owners  of  a  bou!$f,  reserving  retit  to  each  Whcrtf-   tcnauts   in   common   ol 
in  proporiioii  to  his  mterrst,  4iid  there  was  cotirse,  d^m,  and  «*evf?f;il  mTlls  ' 
a  covcr>ani  on  [i.irt  of  the  leisscc  that  Kc  lion»  and  nni! 
would  keep  tbe  pfemises  in  goixj  repair,  rej>jir  cenas^ 
and  surrender   ibcm   iri    like   repair,   this  lively,  it  wa>  ,,   ,.,  ..... 
tovcnani  was  held  to  be  joint  as  respects  against    the    other  for 
the  ksi^ors  and  ihat  nnc  of  them  {or  two  shotild  be  covenant,  .1^^^i 
representing)    cannot    maintain  an    ad^o"  t.'.  Jiroan,  3  Denio  (N*  V.^  .; 
Ml  covenant  for  Ihe  breach  of  such  cov-  A   person  wb«>  haii  Iw^cit 
cnaul  bv  the  leasee.     Calvert  v,  llradlcyi  |>ay  nloncv/il■ 
S7  U-  S*  (16  How. J  5S0;   bk*   I4i   L.  cd.  covenant  by  ' 
10<'j6.  aclconof covl. .  „  ^...j.  ,,- 

4.  Windsoj  £'.  Ciover,  2  Sannd,  301.  note  b.  V.  Waer,  Antb,  (  N*  V.I  iJO. 
Wliira  Dftlit  li  piytbU  in  latiftimeiiti*  The  evkkncc  of  a  contract,  t< 

^Oat  it  IS  said  ihjt  where  the  sums  paya-  slave    Kound,    cnnshted    of   ir 

ble  aidififercnt  limes  are  independent  sums  writing,  *^KrLuted  i»mce   1812.  l 

and  ufit  instalments  of  a  larger  sum,  dtbt  It  was  .'   '  ' 

lies  a<%  well  as  covenant.    Sec  Comyn,  t>i{*.  that  iht 

tit.  Ac/ifiH,  F.  ing  to  ii    ...  ,., 

Where  part  of  an  entire  snm  due  on  a  came  within  the  Rem 

scaled  instrument  is  payable  by  instaf me nts  relating   to  written  in-. 

at  fixed  perimis,  and  tbc  feMdue  in  specific  covenant,  not   asstimpsit,  was 

articles  on  demand,  covenant  will  lie  for  priivte   remedy  upon   it.     Stcch 

the  instaJmencs,  although  there  has  liecn  4  Dana  (Ky.),  jSi* 

406 


iQtaintble, 


covMnant. 


%3k  Soovfil. 


c[iun  ut  debt  will  not  lie  upon  articles  of  agreement  to  pay 
n  sum  in  bank  notes,  for  ihey  are  not  money.  The  action 
be  covenant,  in  which  the  plaintiff  can  recover  his  real 
%  according  to  the  value  of  ihe  bank  notes.* 
nant,  and  not  assumpsit,  shoii!d  be  brought  to  enforce  the 
of  one  who  assigns  a  specialty  by  an  indorseraent  under 

Wh^n  Maintaiiiabla — r.  ///  Cmyrai.  —  Covenant  can  be 
ned  only  upon  a  writing  under  seal,^  and  against  a  person 
f  himself  or  some  other  person  duly  authorized,  acting  in 
alf,  has  executed  a  deed  under  seal,*  But  the  covenant 
ipose  an  affirmalive  obligation*^ 

e  case  of  covenant  under  seal,  the  action  of  covenant  may 
itained,  whether  such  covenant  be  contained  in  a  deed-poll 
tdentnre,*  or  be  expressed  on  the  face  of  the  instrument, 
ted  by  law  from  the  terms  thereof.^ 


I  V*  Coi^over,6  N.  J.  L-  (r  lUUt.) 

cr vfjle  V*  Sr«plienson»   3    Slew, 

tiy  7'  Wheeler,  6  PorL  (Ala.)  loi. 

^oreiiftQt  U«a.  —  Covenant  lic»  oir 

iveni  ti«{lcr  scaI,  generally,  wlien 

irvror  h^s  dnnc  ?»ome  act  contrary 

ij,  itx  failed  to  pcr- 

!(leM*iken,  or  tlues 

,  ..,..,.,..  .,,..1  from  perforintiig 

ict,  which  he  h;>s  «ndcrt;tkcn.     Id 

rcciprnca)  cmcrvant^i,  I  lie  same 

e$  10  the  covenantee.     Sec  Heard 

V  2J  Pkk.  <MassJ  455;  Hopkins 

,  It  Masji.  w%  Grebe rt-liorgnU 

t,  L,  R,  12  Q.  H.  Uiv,S5;  Scot  ;^ 

,,   11;     ..iv:  4  Dam  Abr.  115. 

^n.  —  Debt  or  covenant 
mcrfy  mi  a  wrllrng  ob^ 

"  '    ihe  only  remedy  where  the 

1  irti  h\'  an  a gT cement  under 

the  law  creates  the  liabiUty 

■»f   tlie  coveninr*  an  aciton 

V  also  lie  nniinta hved  Luckey 

:.  ;  A,  K,  Marsh.  (Ky.>  ^05, 

on  for  a  breach  of  covenant  must 

tiled  in  the  name  of  r lie  real  party 

it, —  the    peijion   eriliiled   to   the 

Sinker  r.  Floyd,  1 04  Ind,  291  j 

est.  Rep.  2 1 3. 

Bassett  V.  Jordan,   1   Stew.  (Ala*) 

ncfville  T\  Siephenson*   3    Stew* 

;  Powers  7^.  Ware,  1  Pick*  (Masb.) 

'     -■  ,   2  N,   J*   L.    (I    Fenn.j 

k.  J  H.y  L.  (2  Penn.) 

Iiaugh,  6  Cow.  (M.  V,J 

iry  V,  Moore,  2  Watt^  (Pa*)*  4St ; 

\m,  Dec,  yy^  United  Slates   v. 

Paine,  C  L.  4^2. 

iUt«  EeitHetioii.  —  A   covenant 


creating  a  purely  negative  restnciion  is  not 
enforceable;  covenants  must  "touch  and 
concern"  or  "suppori,**  and  be  for  the 
**  bcneht  of  the  estate ;  *'  unui^ual  incidents 
cannot  attach  to  laud*  Norcross^  z>.  James^ 
140  Marjs*  iSS;  s*  c,  t  New.  Lng*  Rep.  327. 

a  See  i  kol  Abn  517,  pi.  40* 

Deed-Foil.  —  It  has  be^n  said  that  the 
technical  action  of  covenant  cannot  be 
maintained  agairtst  a  grantee  in  a  deed- 
poll,  becaiis^c  he  did  not  seal  the  deed* 
1  liiisilalc  ?'*  Humphrcvt  f  S  Conn.  432 ;  Nu- 
gent 7'*  Riley,  ^  Mete,  (Mas**)  167;  s.  c, 
K  Am.  Dec*  355;  Newell  ik  Hill,  2  Mete* 
(Ma^sO  tSo;  Goodwin  v,  Gilljeit,  9  Mass* 
510;  Atlanik  Dock  Co.  r.  Leavitt*  54  N*  V* 
55,3s*  Maoler'.  VVcavcn?  Pa*  St*  339:  John- 
son I'*  Muji^v,  45  Vt*  4(g ;  Burnett  t*  Lynch, 
%  Barn,  &  C*  5S9.  Bni  a  contrary  dociriuc 
has  lieen  hem  in  New  Jersey  in  a  well-con* 
ajdercd  case.  Sec  Finely  h.  Simj>son,  21 
N*  L  U  {2  i^ab,)  331  J  3*  c.,  53  *\m*  Dec.  251. 

A  stamte  in  Pennsylvania,  pasiscd  April 
22^  «S50i  gives  to  the  nwncr  of  a  ground- 
rent  tlic  remedy  by  action  of  covenanl, 
whether  the  [iremiscs  00 1  of  which  the  rent 
issues  be  held  by  deed-poll  or  otherwise. 

In  iho^e  of  the  States  of  the  Union 
where  the  common  law  ?* till  prevails,  it  i» 
held  that  the  action  on  I  he  granlorV  c<ive- 
naiit  In  a  fkcd-poll  noj^t  he  aiismnpsiti  since 
the  agreement  or  covenant  is  not  one  under 
hi^  seal,  —  Hinsdale  -d.  1 1  n mphrev,  I S  Conn* 
435  i  Nugent  1/.  Kitey,  i  Mete  (Mass)  117; 
s,  c.,  J5  A  m,  Dec.  355 ;  Newell  v.  1  Ulh  9 
Meic*  jMiisbJ  180;  Goodwin  v*  Gilbert,  2 
]VIass.  jro;  Maule  f.  Weaver,  7  Pa.  St* 
329;  —  but  in  all  those  States  that  have 
Adopted  code^f  the  comiTioii  law  di*^tinction 
has  passed  away  with  the  abolhton  of  all 
forms  of  actions*  Atlantic  Dock  Co.  v. 
Leavitt,  54  N.  V.  jS. 

7.  Sec  1^'rost  i%  Raymond,  z  CaL  (N.  Y*) 
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Wlim  Vaintain&bk. 


COVENANT. 


lA 


Covenani  will  lie  upun  a  st^aled  instrufncnt»  notwilhsl; 
a  parol  enlargement  of  the  time  of  i>crfornvance,  if  the  br 
assigned  go  only  to  the  manner  in  which  the  work  was  doii€ 

Covenant  will  lie  for  the  performance  of  something  in  ^ 
or  when  that  something  has  been  done;*  but  as  a  rule,  the 
of  covenant  will  not  lie  on  a  contract  in fnsiniiJ^ 

It  is  not  essential  that  the  word  ** covenant"  occur  in  the 
ment,  in  order  to  render  ihe  party  executing  it  liable  in  covei 
for  covenants,  like  conditions,  do  not  depend  upon  prec 
technical  words.*     Whatever  shows  the  intent  of  the  par 

188;    s*    c,    2    Aih.    Dec,     228^    Kent  t\  Maulc  f*,  Astimea*i,  20  Pa.  S(,  4S2 

Wclsch,  7  Johns,  {N.  V,)  25S;  s*  c,  5  Am.  t\  Canwri|;ht,  11  L.  L  Kcp.  jN.  h 

Dec*  2661  iJuraey  t\  Jjcknian,  t  !>crg.  &  28^;  s,  c.»  20  ling.  L  ik.  tq.  jy^ 

K.  (Pa,)  42;  a.  c.»  7  Am.   Dec.  6n  ;   An-  mlsc/'  —  Suntner  f,  Williams  J<  M 

drtwst'.  Lllisoh,  6U  11  Moone;  199^  203,  s.  c,  6  Am.  Dec.  Sj  ;  Bruce  f,  Ful 

note  a.;  iSaliPun  t-.  Uou^atouii,  t  Hing.  ^jj ;  B^ink*  79  N.  V,  tOi:  VViUsams  t: 

Sam|)«c>n  z>.  t^a^^ierby,  9  B.  8l  C.  505;  &  c^  t  C,  It.  402, 429*^** yielding  and  pa 

t  C.&  J,  ros,  Kimpron  v.  Walker,  c>  Vt.  int- 

Ptei^og  ImpUed    Coveuftnta.  —  It    has  barg^iin.  and  ^cll/*— Hawk  I'.N* 

bt'cn  hukl  t!i;it  nTif^lict!  tovtii^nti  inay  be  31  III.  22a;  Bush  ?■»  Cooper^  ; 

*et  rorth   in  the   dctJiijiilion   in  the  same  s.  c*»  59  Am.  Dec.  570 ;  Dicfcst*.,  . 

msLmtf  as  if   they  were  expressed  in  the  33  Mo.  151 ;   Ulossoni  t/.  Van  tour 

bsifu merit.     Grjnnis  1%    Clark,  S    Cow.  390;    GraU  ?'.   Hwali,   2    liinn.  1 

(N,  V.>  jG;  Baniey  r.  Keith,  6  Wcud*  N.  Y.  L't^m/^ur/  Frojst  f.  Kavmond,  2.  C;ii 

5  a.  i8»;  !i  unity  n  WaddcJI,  12  trctt 

1.  Crane  v,  Mayitard,  12  Wend.  (N.  Y,|  1*  1/, — ^nnd  other  words*  of  bkc  < 

40S.  ancT import,     Sec  Cr-mchT^  FcimIc 

9.  Sharin|ton  t\  Slrotloii,  Plowd.  308;  t$2;    Frost  f.  Raymond,  3  Cat. 

Adams  r.  tirbney,  6  liing*  666t  iSS;    Mack    r'.   rauhitn  42    N. 

3*  Sharington   v^  J>trotloti»  flowd  308;  Adams  p  Glbcny,  6  King.  656. 
Powei  t'.  Morgan,  Finch  49,  That  the  wor^  "lease  "  »*  tquv 

MAtU/r*  in    Pr«ftentl. — The    aelion    of  **demi5c"  in  creating  atHmfjIicdt 

coveiiani   i&   saJd   lu    i>e   mainiifnable   m  has  lie  en  hckl  in  sornc  ta- 

»nmc  cascs»  although  the  covenant  relalc*  ion  *',  Wright,  2S  Mo.  10^ 

lo  ma.il^f-^  j It  ^rtj^it/f^  a^  where  one  cove-  inead»  2  i\\.  St.  4^2;  K:>  . 

nanis  that   he   b  seised   and   has  a  good  Pa*  St*  45s,  —  and  denied  in  others 

tiile.     BrottTiing  1'.  Wright,  2  R  &  P    rj;  fng  r.  Lovenng»  ij  N.  H.  513; 

Wotion  TV  Title,  t  8amid.  iSi  *. ;  Kingflon  iirace»8  Paige,  Ck  (N.  Yt)  597;  I 

r.  Nutlle,  4  M.  &  S,  53;  AdamHT'.  Gibiiev,  Watts.   14   \\ei\tl  (N.  V.J  i*;    ^ 

6  Hing  656.  Sec  tfi/r/t^  Covenant  of  Mabte,  13  N.  Y.  iCio;  Sheers  r.  S 
SEtsm,  and  liHKjiieH  ui*  Cmvknant  of  U.  S.  (7  WaU.)  4»6^  4*3;  bk.  i< 
fsirsiN.  i6C\  169;  Williams  t".  Ituricli,  I  C 

€.   Raildcl  tf.  Chesapeake  ^  Del.  Canal  Hart  r.  Wtjulim,  f*  Mces.  Jfc  WJ 
Co,,  I    Mar.  (DcL)  r5r  ;  Kemlal  r.'.  Talbot,        Although   a   deed   coniAms  an 

2  Ihbb  tKv.J,  614  J  BuU  p.  Ftillctt,  j  Cow.  covenanC  other    covenants   nay 

fN.  V.}  f70;  Andrews  v.  Ellison,  6  Moore,  implied.     Roebuck  f.  htiprcv,  z' j 

20\.  Morris  7.  Ihiifb,  9  Gill.  (Md.|  J 

8»  t>avi!4  IV  Kvnian,  6  Conn.  352;  Kcw-  ner  p.  Williams,  i^    Mass    301; 

cnmb  r*    I'resbrev,  S   Mete.   (Ma-.^.J  406 j  Voneida,  tl  Sere,  &  li.  J  l*a.)  10.: 

Mvc  rs  f.  HMin^.  3^  It.iih.  ( N.  \  .f  401,  Am.  UeclStJ,   &mjHtrfV iinik^ 

Words  implyiag  a  Covenaat, ^  Among  derkarr,   it   Johns.  |N'.  \\\   1 

the  wnrdrt  jtnd  forms  of  expression   from  Stenton,  43  N.  Y.  4* 

the  U'ie  of  which  covenantsi  have  iHicn  held  36  \*L   r;^,     lint  .i 

to  lie  implied,  are  *VRr.int,"^Grannis   */.  [m].>Iicd  in  the  absek,.  ^  ■ 

C i a r k .  8  Cow .  ( N .  Y .  J  j6 ;  Ha Ix  r  r>  ( 1  ar r ts,  in r    to    a    co ncl  u s ion    r ' 

9  ft  d .  &  E.  <i  15,  —  "  je i V e,**  ^  Kcti I T',  W e I ch,  so  11  j:^ lu  i ty  !>e  *e t  u  f >  w  n 

7  fohiiH,  (Si.  Y.)  asH;  s,  c,  5  Am.  Dec.  parlies,  llnoth  r  r 
2611;  Vanderkarr  r.  Vamlerkarr,  I )  Johns,  t*o.,  74  N.  V*.  15;  i 
(N,  Y.jl   [21.     Cifmpttre  Allen  v.  Savward,  PcniiRvlvatVin  Coal  y  i*  ^ 

LMe  227;  s  c.,  17  Am.  l>ec22T;  Dow  r*.  276;  bk.  it),  L  ed.  V19' 

:wis,  4  Gray  (Ai^i^h^),  4OS,  —  **  lease,'*—  natii  hi  a  deed  will  tpialil;.  ...^  ^-^ .- 

4IS8 


iit«ijLabl«. 


COVENANT, 


In  0«ii«ral. 


cmselves  to  the  performance  of  a  stipulation,  may  be 
a  covenant,  without  regard  to  the  form  ot  expression;* 
t  construction  is  to  be  preferred  which  renders  the  whole 


C-" 


^..,-..t.^,,»  ^1^(1  restraiti  it  so  that 

■  uic r  t h ail  th c  c x|jf cs« 

Kowle»  9  N   L{,  219* 

Km,   l*tc  350;  l^yrich  v  Otioii- 

Cu.,  64  Uarb.  (N,  Y.)  553;  Line 

-son,  >  Uing.  N.  C^  183* 

rk  Statute.  —  Wwi  by  siartite  In 

HO  coveiiar^t  shall  l>e  implied  in 

p'ance  of  real  ejjin^te  in  thai  Kratc 

y  r.  Watls,  14  Weiul  (X.  V.)  3.S. 

covi^nauts   are   atill    implied    in 

ifeari  in  ih.it  Sute*     Mavijr,  etc*, 

^'  W  15S;  l.yhth  3^.  Onondaga 

Cr.itg,  J  Itibb  (Ky.h  J79; 

♦  Mcc.  647;  G,ir(tiicr  f.  Cuasun, 
504-  Lovcriite  f.  L4>veringt  ij 
;  liuM  f.  Follctu  s  <-ow,  fN.  V.) 
rti  V.  Wytic,  3  Johns.  (N,  V\)  Ss^; 

"    anj  20  Johns.  ( S\  V.)  i^5 ; 

'I  J,  79  I 'A,  St.  436;  Trutt  V 
SL    \\m    Kfiiby  f.  Great 

,  r4  ^fct>  &  VV.iiii;  Samp- 

.  'I  liirn.  &  C.  505. 
t  by  EftciUL  — A  coven ,int  ex- 
W3iy  of  rcca^il  may  be  as  bidding 
tiea  a^  ihtjuilh  cj(pTcsacd  m  the 
rt  Qf  llic  deed,  —  De  Forest  v. 
(lU^  (X.  V4  43  ;  Horry  r\  I- Yost, 
»♦  Ci  Kq.  fot).  Compiirr  Anon. 
r7,^anil  wtII  Ijc  binding  upon  aJJ 

*  Iti  thi^  insiiunietit,  their  privies 
1  caiiitts  iind  in  hm* — Robbinst^ 

-'-  Mk.^.  43,^ ;  McHurney  c^  Cut- 

V  )  2o;i  jiicksoit  V.  Purk- 

iX.  Y.)  309;  Sctittr.  Doug- 

HL>,  2.37  ;  Kaine  f^  Dennis  ton,  2Z 

>3 ,    Rankin   7^   Warner,  2   Lea 

5^ :  Carviff  r/.   fuckson,  29  U*  S. 

3;  bk.  7,  L.  eJ.  76  r,  790;  — but 

ifill  not  bf  bound  hvsuch  recitals, 

y.  GarnelU3  Uush  (Ky.),  402. 

lo  a  deeti  will  not  be  Ixmiid  by 

\  in  ihc  deeds  thriinigh  which  he 

.»  title*     VVilkins  i//Dinglev,  29 

■        >  TA  Smith,   IJ  N*  J,   r..  (7 

'.  V.  She  I  Ion,  3  Ad,  &    E* 

.,...1   IK  Bullcr,  S  Mees,  it  W. 

wilJ  not  be  affected  by  the  reci- 
ted exe Lilted  under  judicial  com- 
MirDoLiwildt'*  iJoti^beriy,  it  G,i* 
.lis  —  I^'wcn  i\  Mody, 
3  Leon*  155,  — c>*pc- 

...u  impertinent  ,tnd  irret- 

ewcn  f/.  Mody^  Cro*  EliJt,  ujj 
m*  135. 
rsc^ta^b  in  a  deed  will  tiot  l>e 
to  contfol  (111*  opcfition  txi  the 


in.'itrunicnt,  if  the  plain  intent  would  be 
thereby  dcfcaiecL  Schermcfborn  r.  Ncguij 
2  Hill  (N.  Y  ),  ^ly^  Cok  r.  P;ittcriiun,  25 
VVcnd,  (N.  V  J  456;  liourell  r.  Summers* 
2  Young  Sl  J.  407- 

The  rtcitiil  of  an  aj^reemen(  it*  a  deed 
only  operates  as  .i  cfiven-mt  when  it  is  ap^ 
parent  ftoin  tbt-  whole  ^cope  t>f  ihe  rnslru- 
mcnt  lha<  it  wii*  intended  to  so  operate, 
DoiighLss  ;^  Hcnnessy  (K<  t,l,  \  New  lingt 
Kcp.  525.  Courts  are  bonml  in  each  cast; 
to  aiiterlatn  the  intention  of  an  instrument, 
and  give  it  effect  accord  in  j^jy.  Doiigl.isii 
I'.  Ilennessy  (R.  l-K  J  New  Kwp  Kcp-  5^5.  ^ 

Wheie  a  bond  w.ii  giiV<:n  to  secure  a 
conveyance  of  real  cm  ate,  in  whkh  Jlii 
agreement  was  set  forth  by  way  of  rgcttal, 
and  the  court  keU  that  an  action  \\\  cove- 
enanl  would  not  lie  on  the  agreement, 
Uudille  V.  Worthington,  1  Ohio,  42 J-  I" 
'roinlinson  i',  Uns:itonic  Water  Co »  44 
Conn.  99,  the  wordi  of  rcdtrtl  in  the  con- 
dition of  a  bond  gi^'cu  bv  the  company 
were,  **  Whereas,  the  Quj^a tonic  Wattr 
Coin^iany  has,  made,  taken,  and  docs  here-  ■ 
by  undtrrtake  and  ,agrce;'*  and  the  court 
htriii  i\\:M  covenant  would  ffe  on  the  recital. 
1  luvvcvcf,  the  court  said  if  ihe  words  "and 
docs?  hereby  yndertake  and  agree  '*  were 
stricken  ffom  the  clause,  the  remaiuder 
is  manifeMly  nothing  more  tror  less  than 
the  condition  of  the  l>ond,  and  that  in  that 
ca^e  the  plaintiff's  remedy  would  be  on 
the  bond* 

Gonidition,  —  A  covenant  orcnudition  may 
be  created  by  the  same  words.  Ch.ipin  tK 
Harris*  S  Allen  (Ma^s.),  594;  Parmlce  ?a 
Oswego  &  8*  R,  Co*,  6  N.  V*Ho;  Harting 
zh  Witte,  59  Wis*  2^5;  s,  c*.  18  N*  VV,  Rep, 

When  a  covenant  in  form  is  followed  l)y 
a  dauHc  of  forfeiture,  it  will  lie  construed 
a  condition,  Ayer  tK  Timery,  14  Allen 
(Mass.lj  69;  Gray  sl  Blatichard,  S  Pick. 
(Mass.)  2S4;  Moore  is  Pitts,  53  .N*  V*  85. 

In  the  construction  of  deeds,  cuurtn  will 
always  incline  to  interpret  the  Iaugu3|;c  as 
a  covenant  rather  thati  a  condition*  Gab 
lahert/.  Herbert,  t  17  III.  160;  s*c.4  West, 
Rep.  166;  Board  of  Education  v.  'fru^iiees, 
63  111*  204 

%.  HuHoway  v.  Lacy,  4  Humph*  fTeriii-) 
46S. 

Oonstra^tbii,  —  In  consiif nlng  written  itt- 
struiuents,  thai  con^tniction  is  to  be  pre* 
f erred  which  renders  the  whole  covcnai>t 
operative,  —  Randel  f,  Chesapeake  h  Del 
Canal  Co.,  1  Mar.  |f>eLJ  tS4,  —  and  genei' 
ilty  the  interpret  at  ion  should  be  in  accord- 
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It  has  been  held  that  it  is  not  necessary  that  the  cove 


)*  243;   fhinn*  -'.  £ng- 
b.)  1:16;  Wolfe  T'.  Scar- 


given  ihc  provlsSoiis  in  cniil 
bcr  7' B.iiigs.  69  U.  S.  (2  Wa 


^nce  with  ihe  r^jiscinabk  s4^n!je  of  the  woriJs 
eiitploycil.  Pavcy  f^  liitrcK  J  Mo-  447  ;  S-  c*i 
26  Am.  Ucc*  68;;  Kiin;in  %>.  ILiriihaw,  7 
I  red*  (N*  C.J  L,  497;  liugcra  v.  Dan  forth, 
9  N,  J.  Eq.  (1  Hlocku)  2S9;  Thorni  v,  WiJ. 
son,  4  He^t  k  ^^441^ 

The  mtcntiqn  of  the  pATiie^tt  as  ascer- 
tained frijm  ilic  imtnimcnt  iuelf,  will  l>c 
cnfoTcctI  when  this  cnii  be  done  coiiaisteftt* 
1)^  wjth  the  rules  of  htw,  MvilfortI  f%  ijc 
Knyit,  26  Cal.  SS;  Ken  worthy  r,  TaliU^ 
3  Ind,  9*},  Alkn  r%  Holtorh  20  l^kk.  (Mass.) 
463;  kulhcrfofd  r',  I'racv*  4H  Mo*  J251 
s-  c%»  8  Am*  Hep*  ro4 ;  Jackson  v,  Myers, 
t  Johns.  (N>  V*>  jSS  i  s,  c,  j  hm,  Dec*  504 ; 
MilU  V.  Cittin,  2a  Vi,  98;  rolling  r,  U- 
vclle.  44  Vu  2jO;  Ut»tx*rts  f.  Riibert«Miri,  53 
Vi  ^90;  5i,  c,  jiJ  Am  Rep.  7(0;  Parkhur&t 
"v.  Smiih/ Wilte;**  332,  And  \n  amving  ai 
the  hitcntion  of  rlie  |iarlTCs,  rcgaid  should 
atway^  {x  had  of  thcii  situation  and  the 
d  re  urns  lances  attend  log  the  transaction,— 
Abbott  If.  Abbott,  53  "  -      -      ■ 

Hall,  2  Grav  (Ma^s), 
lish,  23  NJ  L.  y/Ab. 
borough,  2  Ohio  St.  ydi  \  Shore  r»  Wilson, 
9  CUrk  &  F*  569;  Muinford?'*  f*cthiog,  7 
C,  R,  N,  H.  p5,  —  Ami  the  pr*Kticai  inter* 
pretation  which  they  by  their  conduct  havt; 
iiitioversy,  f^ow- 
^'all.)  728;bk,«7. 
L*  cd.  76S*  Hut  the  court  vviJI  nui  a!»suLne  to 
niiikc  a  contiact  for  the  parlies  which  I  bey 
dhl  not  chootsc  to  make  for  themselveii. 
Morgan  Co.  v.  Allen,  103  U.  S*  (13  Olio} 
51 J ;  hk.  26,  L,  cd-  5S3. 

In  coniiroing  covenanli?,  Ihej^ramrnaiical 
sense  Ts  not  to  be  adhered  to  where  a  con- 
iraiy  uucrttion  is  apparent,^  Hancock  t\ 
Wabon,  iS  Cat  137;  Jackson  v.  Topping, 
I  Wentl  fN,  Y4  3S8;  s.  c*,  19  Am.  Dec, 
515.  Compare  Deermg  ev  Long  Whiirf,  25 
Me.  51 ;  Waugh  t%  Middlcton,  8  Ex  357; 
Gray  r\  Peart^on,  6  H.  L.  Ca?.  61 ; — ^and 
p  unci  I]  a  lion  should  be  wholly  disregarded, 
unless  all  other  means  faih  Urucoamano 
tK  Carroll,  52  Mo*  J13;  Ewing  ts  i turner, 
36  U*  S.  (ir  Pet)  41  ;  (>ti.  9,  I.  ed.  624. 
Ct^m/^iirf  English  ;',  McNatt.  34  Ala-  40; 
Churchill  V.  Ramer,  S  Hush  (Kv-K  260; 
White  V.  .Smith,  33  I*a.  St.  t86;'s.  c,  75 
Am.  Dec*  5S9*  The  Supreme  Court  of  the 
United  States  say,  rn  the  case  of  Ewtng  v. 
Hornet,  sufra^  that  ''puivctuatron  h  a  most 
fallilile  standard  bv  which  lo  tntertjrct  a 
writing.  It  may  be  resorted  to  when  ^11 
other  means  fail;  but  the  comt  will  ^rsl 
take  the  instrument  by  its  four  corners^  in 
order  to  ascerialn  its  true  meanmg  If  that 
is  apparent  on  judiciallv  inspecting  die 
whole,  the  piit\ctuation  will  not  be  suffered 
to  change  it," 

Courts,  in  conatrumg  written  instruments, 

4: 


ha^c  held  '*tnd"  fo  m^an  •*o^.'' 

iiersd^  in  i  ■  „ 

lion  of   t. 

loMass*  ^^■ , ,  1.....^:.....,  .  .  .  ..j.-, 

{N,  V  I  ^;  si  c ,  19  Am.   D. 

ihcy  have  omitted  altogether 

wei^e  repugnant  to  the  otltci  p^^ 

mstriiment  and  to  the  nianifcvi  ^ 

tent  of  the  ^*artJcs*     Wort ' ; 

4  Ma?^s-  i*j6;  White  v  t- 

9,  c,  31   Am.  Dec.   ^*' 

7  Johns,  (N.  V.J  2t: 

tjs;  a^c,  27  Am.  I 

Ilarwood,  11   U,  S,  i/  Ct,^  4^  41 

L.  cd.  3S6,  38S* 

It  has  been  AM,  v         '     -    a 
cannot  o|>crate  in  t :  h^t^ 

the  parties,  it  will  b.  .  ..true 
sible,  that  it  may  of>crate  m  ^q\ 
wav,  —  Hr\*an  v.  Hr adlcy,  t6  Cr. 
Thomas  ji  Hatch,  j  Siimn,  d 
Doe  r\  Woodroffe,  10  Mce*  &  Ir^ 
and  ihat  where    '  ' 

or  so  unmciiiK! 
of  the  [>artics  -j.  - 

instrument  anci  covenant  wtii  l>c 
uiicejiamty.     Mnskk  r.  Sunder  In 
297 ;    ShatkeUord  r*.    Kailcv, 
Bean  t\  Thoinpst>i\,  19  N.  \\. 
Am.  Dec,  (54;  Mason  r.  W*hnL-, 
|^f*   V*)    r-3;   Untied    States  r* 
U.  S,  (3  How, J  773;  bk,  II,  I„  t  r 

ft  i»  a  wciWeltled  rule    in   1 
lion  of  ci*venants  and  oiher  r 
mcnts,  thai  where  there  > 
giiity,    the    conslf  iiction 
favorable  to  t!i         -* 
co%'cnaot  iijnia' 
the   party  ini]'. 

himsclL  RamkI  p.  lAiv^ii\jc»kc 
Canal  Co,  1  Har.  I  Del*)  K4 :  ( 
'J  ay  lor,  16  111*  4S7  :  Watson  k  Bi 
Mass*  41 1;  Gittoid  ?.  1'in.t  l*rc 
Societv,  56  Barb-  {H.  Vj  114; 
Shuncbcreer,  2  Watts  (Pa. J,  23; 
Am.  Dec*  95?  Hogg's  Appeal.  2 
479;  Johnson  V.  VVcbstcr,  4  l>c 
G.  474t  s*  C,  31  Enc.  L.  Sc  Eq,  c; 
IN.  S.l  r45,  24  L.  J.  Ch.  300;  ' 
Warde,  t6  0eav.  103 :  Honkcs  t*. 
I^v.  102.  C<*mpiirf  Fa.llry  r*^  * 
Ind,  114;  Palmer  t^  Warren  In; 
Story,  C.  C*  369. 

An«l  the  s,ime  nik  ap))ties  to  e 
and  restrictions.  Do  rye*  v.  M.i 
62  N.Y.  ^J2 

Where  \  covenant  wdi  inwre  f 
ways,  the  covenantee  rnay  elrt  t  a 
it  slinll  be  taken.     Sharp r*  T\ 
lib  447 1  s,  c*,  39   Am.    Rep 
Hakcr,  50  Me.  325;  (ark^on  ; .  I 
Johns,  (N*  VO  37^;  s*  c,  3  Atn.  1 

A  covenant,  DC  nig  a  pan  of  a 


listaimable 


COVENANT. 


ta  Oe^Afii 


have  executed  the  deed ;  *  and  a  covenant  purporting  to  bind 
mtee  wilj  be  sufficient  to  sustain  an  action  against  him, 
;h  he  did  not  sign,  if  there  be  evidence  of  his  acceptance 
Jeed,* 

ranger  to  a  deed-poll  may  sometimes  sue  on  a  covenant 
to  pay  him  money  ;  although  it  is  otherwise  in  the  case  of  a 
\ier parUs.^    But  it  has  been  said  that  where  a  deed-poll, 


fi  the  sjimc  rules  ol  const  raction 
red  it»«rlf,  and  should  be  so  ex- 
Ah  to  g<vc  effect  to  the  actual 
of  the  pATijcs,  Watchman  i-. 
Gin  ^S:  J,  (MifJ  ;:39J  Wadllngton 
S  MJ^i.  s^td  L  Marvin  v.  Stone,  2 
V.}  ;iii ,  Ludlow  I'.  McCre^,  1 
f,  y.(  ^*§;  Schoctjbergcr  v.  Bay, 

vhere  the  graniors 
HsI   inciiint>r:iiiices 

urtiiF,    11    ^^^^^     uv   htld   tO  CJltChd     tO 

as  well  as  joint,  intumlmmcei** 
,  Crai^,  I  s  U-  S.  {2  \V  hiai.}  45, 
,1«  eel  18a 

the  words  of  pbinttff^s  covenant 
t  he  will  make  a  deed"  lo  hi* 
j!i  receipt  <if  (he  first  insUlinnit, 
-i-   -rf|uirr-  ili3t   the  deed    slull 

I  — Washington  ?^  0|;dcii,  66 
j  450;  bk,  17,  L.  e(L  20 j*— the 

Li  oi  a  covenant  to  sell  l>emK,  thai 
shall  be  conveyed  bv  a  deed  from 
ha*  a  good  title,  Wstslnngton  7\ 
S  U.  S,  (I  Hlack.)  4501  bk.  17,  L, 

^nant  that  if  the  grantors  obtain 
simjile  **  to  the  property  conveyed 
:  Government  of  (he  United  Stales, 
rtmvt  y  the  i^anje  "  to  the  grantee, 
--igns,  '*by  a  dt^d  of  general 
V    Likest  effect  in   case    the 

II  the  title  directly  from  the 
.md  does  not  cover  the  ac- 

II  ijric  of  the  United  Slates 
iiiStrmeduie  party*  Davenport 
i?o  U.S.  (ij  VVall.)  41S;  bk.  30, 

5- 

the  giantor  is  godty  of  frand,  or 
cy^  hot  will  nol^  eitfier  from  per- 
,  or  to  secure  a  better  bargain; 
tas  coveii.jnlcd  If*  convey  when  he 
lutl  no  anthortlv  to  contract  to 
f  where  it  la  In  hi*  power  to  rcm- 
ett  m  his  title,  and  he  refiific.s  or 
tr>  do  so ;  or  where  be  refuses  to 
:h  rea^ionable  expen^fs  as  would 
m  to  fulfil  his  contract, —  in  aU 
:*  (be  vendor  \h  V\Mt  to  the  ven- 
ic  \ush  of  the  largain.  onrter  nile? 
\  to  iho.HC  applied  in  the  ^jilc  of 
property.     Margjaf  jk  Muir,  57 

tcoicnt  to  perform  certain  works 
imited  time*  under  a  ceitain  pen- 

4< 


ally,  \h  not  to  be  construed  a»  liquidating 
the  da  in  age  !4  which  the  party  ia>  to  pay  foj 
the  Ijreach  of  hi;*  covenant*  I'ayloc  v. 
Sand) ford,  20  U.  y.  (7  Wheat.)  13;  bk.  5, 
L.  ed*  J84* 

h  is  held  that  cxprc-^s  covenants  are  10 
be  consirued  more  strictly  than  implied 
ottes.    Shu  brick  v.  Salmond,  1  liurr.  (639. 

1,  Smith  V.  Ransom,  31  wend,  (N.  V4 
202  i  Olcott  i':  Durtklce,  16  Vt,47S;  2  RoL 
Abr,  2z;  Fait  (Fh  pL  3,  J2;  Hunt  tK 
Bourne,  Lutw.  305 ;  PetrTc  v.  liury,  3  liam* 
^  tr.  313 ;  Laythoarp  r,  Hryani»  2  Bing. 
N,  C  735;  *y.  c,  3  Scott,  2xS;  Liverpool 
Itorough  liank  v.  Eccles  4  IL^  N,  139; 
Seton  f,  Slade,  7  Vcs.  2751  Egerton  r*. 
Maihcwi>,  6  East,  307;  Allen  1/*  Hen  net,  3 
Tnnnt,  ^69. 

When  CoTOMntee  ma,j  iii«.  —  As  to  when 
a  covenantee  may  sue  for  a  breach  of  cove- 
naiit,  although  fie  has  not  executed  tht 
deed,  ^ee  Wet  he  fell  r%  Langston,  f  Ev 
614;  pitman  r.  Woodbury,  j  Ek  4;  Hni- 
is1i  Em]>.  Asf*.  Co  r.  Hrow'ne,  T3  C.  H-733; 
Morgan  r/.  f*ike,  14  C.  13.  473  j  Swatmati  t. 
Ambler,  ii  Ex,  ji* 

It  caniKii  be  said  that  tm less  the  plaintiff 
also  executes  the  deed,  there  is  a  want  of 
mutuality,  l»ecause  the  defendant  had  it  in 
his  piwer  to  require  the  plsiintlff*^  sfgnn- 
ture,  and  if  he  does  not  t\o  so  It  is  his  own 
fault.    See  Laythoarp  v.  Ilryant^  2  Hing,  N. 

C.743- 

2.  Atlantic  Etock  Co.  v.  Leavitt,  54  N.  V. 

^  Z.  Hinkleyir.  Fowler,  15  Me.  3S5;  Rob- 
binsj  ?^  Ayres»  lo  Mo.  538;  s.  c,  47  Am, 
Dec,  J  25;' Smith  -'.  Emery,  \2  N,  J.  l«  (7 
JlalstJ  1^3;  Horn  beck  ik  West  brook,  9 
John^.  (N.  Y.)  73;  Hornlietk  if.  Sleight, 
J  5  Johns,  t  N  V.)  199  ;  Hlrohecker  *\  (rrant, 
t6  Serj*.  lS^  K.  {Pad  237  ;  Her k ley  r.  Jl^rdy, 
8  Powl.  ik  Kyh  102;  Huslicll  r^  Iteavan,  I 
Hing.  N.  C.  120;  Storer  f\  Gor<lon,  3  M.  & 
S.  308,  322  ;  iJarford  t^  Stuckey.  5  Moore, 
2  J ;  34*  c".,  5  li  &  H.  }^j. 
"Promiie  to  pay  th©  Deht  of  Aaelhsr.  —  A 
promise  on  a  valid  con.skleration,  as  dktln- 
g:okhed  from  a  bond  conditioned  for  such 
payment*  ^Torke  -',  Ridge, 4(  N\  V.aot, — 
to  ]>,ty  a  third  i>crsrni»  wlU  suMain  an  action 
by  the  latter  m  hi*^  own  name,  although  he 
was  not  p  ri  w  to  t  be  €0  ns  i  de  rat  ion-  I  i  all  v, 
l<obblns,6i  J* ark  (X.  V,)338;  s.  c.  4  t^m. 
f  N*  V,)  463  i  Lawrence  f.  Fox,  20  N,  Y.  368  j 
1 
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not  being  a  deed  inter parfts^  contains  a  covenant  with  A.  X 
B.  a  sum  of  money,  it  is  doubtful  whether  B.  could  &ue  in  hi 
name;  because  the  coveiLint  being  with  A.,  although  ft 
benefit  of  B.,  and  the  contract  being  under  seal,  it  would 
that  A.  should  be  the  plaintiff,*  for  the  terms  of  the  express 
nant  invest  him  with  legal  interest^ 

Where  a  person  covenants  with  two  other  persons  join 
pay  a  sum  of  money  to  one  of  ihem.  they  take  a  joint  Ic| 
teresti  and  must  jointly  sue  upon  the  covenant,^ 

In  covenant  for  non-payment  of  rent,  payabk  at  difTcrent 
a  new  action  lies  as  often  as  the  respective  sums  become  du 
payable,  and  there  is  a  breach  of  the  covenant  to  pay  ♦ 

If  a  partVi  by  his  covenant,  charge  himself  with  an  oblii 
possible  to  be  performed,  he  niuist  make  it  good  unless  it 

II (Itching)!  fK  Miner,  46  N,  V.  4^;  Bairlow 

f*.  Myers,  (14  N.  V,  41  ;  revcr^TiTg  s.  c*  3 
Hun  (X.  V>J,  720;  Ktudrkks'-  Lindsay, 93 
U.  S.  (3  Ouo)  143:  lik-  n*  *-  ^-'^L  855. 

A  conlrary  doclfinc  pirvails  in  Sfa^sa- 
el n J sLiUs^ except  in  ciiSLHfjf  I ru si,  agency,  and 
tiic  like.  Hcc  EitcUaiii^c  lUfik  uf  St.  l.fjuis 
7K  RicCg  107  Ma:ssK  37  ;  s*  c,  9  Am.  Kejj.  1. 

A  (iroiniijc  to  pAV  may  Jh?  iinplitfc!  trfnii 
I  he  acccpiancc  *^f  a  conveyance  ^lipiilfitiiig 
to  be  sulijcci  ia  the  paviiiciu  of  a  specifit'd 
ittCumbninccv-*Co||in!i  f^*  Howe,  f  Abb.  Vr. 
N.  C  (N.  y.)  97;  llms^^c  f.  I'aige,  1  hUh. 
V.i  A p p .  De L .  ( N .  ^^ >  r 3**,  n u le,  —  \\ r  a  s| jcc i- 
fi^cl  sum.  Dingcklehi  t.  Thiril  Avr.  K.  K* 
^'**i  37  ^*  V,  575"  reversing  s.  0.^9  liu&w. 
(N.V.I  79^ 

U  the  precise  nbbgadou  incurred  isideti* 
lified  Ijy  the  promise,  A'a,  m  a  cnvenant  to 
assuuic  antl  jiay  a  designaied  marigage 
upon  (and  purchased,  tiie  defendant  cannot 
deny  ihc  eicibtctice  or  validity  of  the  obliga- 
t ion,  but  he  may -show  ihat  it  ha.si>cen  paid. 
Ilarrley  f.  Tathani,  ^  AbK  Ci.  App.  Dee. 
<N.  Y,i  330;  Killer  v.  PhillJfxs  53  N,  V^ 
566  ;  affirm ine  34  N,  V.  Super.  Ct.  ( L  &  S.J 
2Sq;  isiti'  3SS. 

L  Millard  v.  Baldwin,  3  Grav  (Ma^^^t 
484;  Bird  r^  Washbiirn»  (O  Pick.  (M.iss) 
.^23;  !Sandcrsrr.  Filley,  12  Pick.(Ma^R.|  55^; 
Mnntriiiiic  v,  Smithy  13  Mai!<s.  396,  404; 
Watfioti  Vr  Cambridge!*  15  Mass.  zMx 

CovenMt  lor  Benefit  of  Third  Ferion, 
Suit  t^n.^  A^  is  a  inistec  for  li,  and  the 
obligatory  part  of  the  in^itrutpent,  and  (he 
acknriwled|;mcnt  uf  legal  responsibility*  are 
to  him.  See  Offy  v.  \Varde»  1  Lev,  235; 
GiJby  tf.  Copley,  3  I^v.  i3g;  lowihcr  v. 
Kelley«S  Mod.  115;  Pigou  r.  Thompson, 
3  U.  &  P.  149,  note  a ;  Andersoji  tK  Martin* 
<!ale.  t  Eaiil,  501, 

Upon  »oU  brotjght  by  A,,  be  need  T\Qt 
»Ct  out  in  his  complaint,  or  show  in  Ihe 
cvklence,  that  he  has  paid  Uie  debt.  Stout 
r\  Folccr,  34  Iowa,  71 ;  a.  c,  1  r  Am.  Rep. 
JjSi   Funii^   r*.   iJurgm,   \i^   Ma$&>   50Q; 
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B.  c,  20  Am.  Rei\  34! ;  tj  Alb-  L 
But  it  will  l>c  otbefWTHe  w  lie  re  iHc 
was  ^imply  to  indcmiidy. 

2.  See  Ch.i|4mT'.  Canada,  8  0>i 
Fellows  ft*  Gilmnttj  4  Wrnd,  (N.  ' 
Anderson  f^.  Marhndale.  f  K-ft^t.  ,^fi 

Where  A*  ;iml  K ;: 
di  tinned  to  p.iy  C  ^  ■ 
of  a  (i^romissory  niitc,  <  a^.. 
the  riatc  f>f  the  bond,  l*joi 
assiumiisit,  on  the  money  Li 
A.  anil   II.,  to  lecuver  the   ^umunt 
mile,  the  court  ol  Massacbuseits'* 
action    coul^rl     not    l>e    tnaini-j 
John*»on  ih  Fo^ter^  12  Mcic.  i 
Sanders  r,  Filley,  12  l^ick.  tMa>-.,. 

Action  Endsr  tht  Oodei.  —  Un 
Cocles^  an  aclion  tot  the  breach  of 
nan  I  mu!$t  tje  pro!»ccuied  in  the  ) 
the  teal  party  ui  interest;  thai  \%  tl 
who  \^  entitled  to  the  damages.  !■ 
Floyd,  t04  ind.  jqt  ;  s.  c,  ^  Wc 
21S.'    See  Pence  j:^  Auj^he,  i02  f  ■-' 

3,  Anderson  v,  Mariindatc,  \ 
Withers  f\  Bircham.  3  !t  Jfc  i',  . 

Wli«r«  tbore  are  Beveral  Coriuaj 
Where  a  jxrson  coven  an  tid  with  tin 
wardens,  aiid  vestry  of  a  1  ' 
the  rector  or  wardens  a 
moncv,  H  was  held  that  nt  ;  .. 
nor  the  rector  and  warden?*  j<i 
nipTintain  ^n  action   on    the  ci^ 
that  the  vestry  should  be  joined  v 
rector  and  warden!*;  that  is,  that  tb 
shonld  l»c  sued  in  the  name  of  the 
with    whom  it   was   nv:«de,      Motir 
Smith,   13  MaK^   405,     See  a  bo   I 
V.  Matthews  2  tlowb  N,  S.  J  tail,  ji 

Where  ali  the  members  of  :i  v*n\ 
enter  into  a  eoveitanl  for  ' 
heinji,  thai  the  corporal  ton  ; 
they  will   all   In:   lionnd  in  xw-m  nn 
€a|}aritieai  and  be  parlies  lo  the  C( 
i>ee  Tileston  t\  Newell,  13  Ma^-i.  4 

4  Crosa  tu  United  State*,  «i  i 
Walb)  479;  bk,  50,  h.  ed,  ji%. 
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I  be  rendered  impossible  by  the  act  of  God,  the  law,  or 
r  party,*  Aad  a  [ilaiotiff  cannot  recover  for  a  part  per* 
\  unless  prevented  by  the  act  of  the  defendant,  from  com- 
lis  contracL*- 

an  I  is  the  proper  action  to  be  brought  on  a  sealed  guaranty ; 
\  of  no  consequence  to  the  m;^iute nance  of  such  action 
tbe  contract  is  conditional,  so  that  it  is  a  covenant,  and 
idicion  merely.^ 

ant  may  be  brought  on  a  sealed  agreement  that,  in  conuid- 
rf  certain  services  rendered,  and  materials  furnished  on 
lain  tiff  should  receive  one-half  the  crops.*  Covenant  lies 
led  instrumeut  between  tenants  in  common  of  land.^  for 
gful  dissolution  of  a  partnership,  by  articles  under  seal  ;* 
jaymcnt  of  a  stipulated  sum  of  money,  either  by  way  of 
or  otherwise;^  for  a  breach  of  an  indenture  of  appren- 

>tt  r.  Jones,  69  tJ.  S,  (2  WalL}  ger  v.  Crawford,  76  N,  Y.  97;  Burficn  v, 

-  cil.  761.  Siiydcr,  76  N.  V.  344  i  s,  c,8i   N*  V*  550  j 

r-  IVTi!otse,  1  Cr*  C  C.  t%^  Lewis  v,  Wilkm^s,  i'\y\U  {H.  C,J   Etj.  30JJ 

',  7  R,  L  576*  HolL  V.  KtfTiitnUc,   I    hed.  |X*  C.)  i^  199  j 

,:6NJ.L.(2Dut<:h.)  Keynokl*  v.   PfHil.  H4   N*  C  57 ;  ii.  c,,  %j 

Ml    ..    n  inR-r,,  3    N*  J>   L-    (3  Am    Rep,  607;  Ambkr  r.  Bradley,  6  VL 

Mtjjj  V^tiVi^on  r<,  Ueveridge,  3  McA.  D*  C. 

it  to  share  FroflU.  —  A   etive-  597;  Dry  '>-   Bos  well,  [  Camp.  329.     Com" 

^  a  share  of  Ihc  crops  for  acr*  pttrf  Auirey  "'.  Krei^e,  59  Aia.  5^7;  P.irkcr 

natcriJiU  dous  not, /*fr  H^  con-  p,  Caniieldi  j;  Conn-  250;  h  c*,  9  Am,  Kcp, 

ftiirr-ihip  or  tcnimcy  in  common,  J17;  Manhattan  Hrass  and  Manuf.  Co.  tr* 

re  covenant  may  be  maintained,  Seurs,  45  N*  V*  797  \   s,  c,  6  Am.   Rep* 

Jcuaiis,  26  N.  J,  L,  (3  Dutch.)  177. 

Wat  where  the  expenses  are  shared,  one 
vo  men  enter  into  a  contract  to  party  contributing  the  capital  or  laj>d  or 
ny  kind  of  business,  one  to  -fur-  the  like,  and  the  other  the  exi>crjence  and 
Lpjtal  and  the  other  to  do  the  talKir  or  |>eTSonal  attcniiou,  il  U  a  partner- 
he  profits  or  proceeds  are  to  l>e  ship^  at  least  iV'*  io  third  peT^ions.  Eman* 
allv,  such  agreement  does  not  iiel  v.  Draughn,  »4  Ala.  306;  McCrary  7^* 
I  partnership.  iMoore  z-.  Smith,  Slaughter,  58  Ala.  230;  Parker  v.  Can* 
\\  Randle  r'.  State,  49  Ala.  14;  fieki^  37  Conn.  2^0;  s  c.,  9  Am.  Rep.  317; 

Crocker,  25  Ark.  327;  Parker  Hufffield  p.  WhTte,  52  Ga,  567  \  Adams  t^ 

jjConn^jp;  s.  c%,  9  Am.  Rep.  Carter,  53  Ga.   »6oj    Petlee  *'.  Atjpleton, 

iWAV  tv  Hrn^klL-y,  42  Ca.  226;  114  Mass.  114;   Patren  rv  Hcustia,  26  N.  L 

immcrlind,  4K  G.%*  425;  I  line  ^.  L,  (2  Dutch.)  2113;  Champion  v.  Boi»iwkk, 

^  IJL  Ji  ;  lit*n>fauk  t-.  Oberne,  iH  Wend.  (N.  V.|  iSj. 

"     '-.  c^  Q  ^f.    \V.    Rep.   291  ;  5.   Hall  c'.  Stewart,  12  Pa.  St.  211, 

,  3D  Me*  3S4;  Jlulmcs^.  Fartnertlup  ia  EesJty*— Where   A.  Sl 

*:o»,  5  GrAy  (Mas^i.K   58;  R,  by  an  agrui'mciii   mvder  seal,  were  to 

ibi»i,  6  Meic.  (Ma^.)  82;  Urad-  hold  Uud  a*  cijual  partiiefs.  A,  to  rcToiiin 

?,  to  Mete,  (Mas3.)  303?  licKcher  in  possession,  and  to  hold  for  the  use  of 

Mich,  tSS  V  DormcUV.  Harshe,  both,  and  to  pay  B.  one-half  of  what  should 

;  Musser  v.  Brink.  fiS  Mo,  342 ;  lie  adjudged  a  reasonable  rent,  it  was  kffd^ 

Ckirk,  ^i  N',  n    2764  s.  c,  f(5  that  a  coven  .^nt  would  lie  upon  thts  agvee- 

9^;   Lamb  l^  Chjv<  r,  47  Barb,  mcnt,   aUhongb    li.   might    have  cX|)efidcd 

;  IJirrowcr:'.  Ik.ith,  79  Barb,  money    in    improving    the    land.      Hall  th 

\\\    Pmn;im    zk    Wi&e,    i     Hill  Stewart,  u  Pa,  St   211. 

I :  *>  c,  37  Am.  Dec,  jo^j  1  Cas<  6,  Addains  th  Totion,  39  Pa,  St.  447- 

.   J5  Wend.  (\.  Vd  379:  T.  Rassett  ^.  Jardan,  i  Stew.  (Ala.)  353. 

r^ion,  54  N,  Y.  i  ;  s*  c-,  M  A   covenant   that  a  note  shall  lje  paid 

Y-. .  l^ggei't  V.  Hyde,  5S  N.  V.  first  out  of  a  sak\  dues  not  bind  covenantor 

17  Am.  kept.  244;' Smith  f,  Br>-  that  such  note  shall  be  paid  at  aM  events. 

V*joj  Kichaf  dison  2^  Hughe  It,  Richards  v.  Holmes,  59  U*  S*.  (iS  How*| 

^1  ^  c»»  J2   Am   Rej*,  267  ;  Ea-  143;  bk,  (5,  I.,  etl  304. 
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liceship  ; '  on  a  penal  bond  ;*  for  a  breach  of  covenant  *  in 


1*  Sayre  tK  Ro4c,  j  N.  J.  U  (^  Pcnn.)    75: 


74J 

ApprenU&eiliip^  —  Covcnxnc  is  tht?  usual 
fcintHly  u]ww  an  iiidciiturc  nf  apijrrniicc- 
*bii*  ii^Hiinst  the  master  for  no*  msuucting 
hi**  apprentice  rjr  ilie  parly  whc»  cove* 
n;intc(t    for   llic   dtie   service   ni   ^ticU   a[.i- 

fjrcinice,  but  it  will  not  lie  .igainat  an  hi* 
ant  apjirenticet     Gylbcrl  v,  Fklclier,  Cro> 

Hut  It  would  seem  to  be  otherwise  where 
ibc  rt'ineily  is  given  by  Htatute*  and  where 
an  infaur  eamitit  be  i)aund  ap{ prentice  un- 
less by  an  instrument  untfer  scaL  See 
Cutnni  on  wealth  tv  Wiltbanks^   lo  Serg.  & 

S.  Out  the  brCiich  a^sif^ned  must  ht  the 
non^jraymcnt  of  the  pcriAlty,^ —  United  SiAtcs 
ti,  Hiowu,  Paine^  CC*  4^22, — ^aiul  not  of  the 
conditidii  of  the  bond,  ar  of  the  cundiliou 
or  tjbiigjtofv  |>iiTt  oi  the  bond  »cp;ir;tted 
Ciom  the  penalty,   Huddk  P,  Worihington, 

$.  DeAn^tioQ  of  CbvanAJit.  ^  A  covenant 
is  detiiit-Hi  i*j  be  "iii  ngrtcmeiit  between 
two  or  more  pcisons^enicrtd  into  in  writing 
uikIct  seal*  by  which  titlier  p^ft?  Mipulaleii 
for  the  truth  of  cert  a  hi  facts,  or  promises 
to  (.K^rform  or  give  Si>mcthmg  to  ihe  other, 
or  to  ab,-»taiu  from  the  performance  of  cer- 
tain things."     Bout.  L,  Diet,  lit,  Ci^rmtML 

A  ]:iUiiMnty,  tf  expressed  to  Iw  in  caw 
^idLMation  of  one  dollar  paid  by  the  other 
party  ibt:rcio»  the  recci|Jt  whereof  is  ae- 
ktKtwIcd^edt  or  contains  other  considera- 
tion, h  ruil  an  unaccepted  pro[)osab  but  is, 
without  notice  of  acceptance,  binding  on 
defivery^  Mnivis  tf.  Wells,  Kargo,  &  Co, 
104  U    S.  (^4  Quo)  t$f};  bk.  ;*f>p  U  cd6S6. 

Kindi  of  Coveiiuit*  ^  C  o  ve  n  ajrt  -i  are  ei  t  h  ct 
exprcHH  or  imolied,  |icrsonal  or  reiil,  de- 
f>endcnt  or  independcin.  Covenants  real 
art*  sennet iinc*  farther  divided  into  those 
which  rtin  wi*h  the  estate  in  land,  and  those 
which  run  ^viib  tht  hind  itself.  Norcrr.jvs 
f.  buncs,  iiri  \biss.  (88;  s.  c.  1  New  l^n^. 
Ke[i,  ^2j.  It  w;i^  ob'icrvcd  iuaneurlv  linj; 
lish  ca>it%  that  thert  is  "  .1  diverjtity  iK'tween 
a  OHL*  or  warrantv,  and  the  like  things  an* 
nrxtt!  to  the  estate  of  tlic  land  in  |>rivityi 
and  CMiiiinonSf  advowsnns,  and  other  hered* 
it-inicnt^  anuoted  10  the  possession  of  the 
laml  Ditlon  -'.  Fraine.  Ptiph^  70,  71  ;  a.  c, 
Sh/i  fif'm^  t!a  11  (Heights  Cai^e,  1  Cn*  Ktp*  122 
b.  See  Wilder  t\  l>avenporr*s  Estate,  5S 
Vt*  64 J ;  I*.  Cm  2  New  Eng,  Rep.  Hio» 

Ezpreit  and  ImpUed  CovfriktiaU*  —  All 
covennms  arc  cither  creeled  (*v  the  est  pre  as 
words  of  the  parties  to  the  deed  declaratiim 
of  their  intention,  or  created  by  implkation 
of  law  from  the  use  of  certain  words —  Em- 
erson r.  Wilev,  to  l*ick  (Ma**.}  jtO;  Parker 
J'.  Smith,  r7  Ma&^^  4131  s,  c.,  9  Am.  Dec. 


Frcy  r»  Johtison,  22  How.  V] 

33  J I  Taylor  r,  Hopt*er,  6?  N. 
Wdliams  tf.  Biirrclli  t  C.  U.  429,  ^ 
**give,'*  '*  grant,"  "dcmiiie,"  aiid 
See  Hawk  ik  McCulkiych,  21 
Webster  ^^  Onlcy,  |6  lib  14; 
Kw;dtp  2  Hnin>  (Pa/)  r»;  \lh  n  r 
5  Me.  237  J  Oow  J'. 

468;  Hunmer  t'*  Wh 

c,  5  Am-  Dec-  Sj;   Bu-h  , .  Cm 

^LJ9;   s*  C-,  S9  ^^'"'   ^*^^-  -7^< 
>esife,  3J  Mo,  151;   Blossom  i-.  y 

34  Mo,  390  J  Cruticiij^  Ft>wlc,9^ 
a-  c  ,  52  Am*  Dec,  J51  Fn>st  v,  1 
£Cau  (N,  VO  jSS;&.  c;,  2  Am.  1 
Granids  r.  CUrk,  S  Cow.  f  N.  V. J 
f,  Welch,  7  Johns.  |N.  Y.) 
Am.  Dec,  266;  V^micrkarr  i 

11  Johns.  IN,  Vj  122,  ^^  ' 
43  N,  y,  167 ;  Bruce  v.  I 
79N,  Y.  162;  Mjuter^A 
4H2;  Kiirjptm\  K  Walker,  9  V 
f^  Hint:*,  9  Ad.  St  E.  ^js{  A 
ncy,  b  bjng.  fijb;  Wdluir 
n/402,  42gi  Baody  t^,  1 
9tj;  s  <  .  ^-1     t   ^v    .. 

A  coV' 
as  a  dwc  I ' 

lessor   of   hine»>3  ior  OLCupAucy  j 
iimount  ex|>ended  for  ii^cc^sary 
a  5-et-off  agaifiit  a  cUim  for  rent- 
Arrott,  t«9  IV  St.  47  J  ;  v  c^  t  € 
11a 

But  a  eoveriant  canr^ot  be  Impl 
absence  of  latiguage  lending  to  a  c 
that  the  covenant  sriu;t,ht  to  \jc  « 
intended-    Jiooth  r%  Cleveland  lio 
Co.,  74  N.  Y.  15:   Hud^tm  r 
Pennsvlvania  Coal  Co,,  75  C 
2761  bk.  19,  L  ed.  ,^4'>      ^'^'^ 
the  statute  prevails  that 
be  implied  in  the  conv*fv\. 
—  sec  Kinney  ^v  Watt*,  *4  W 
38,  —  but  the  staiulc  docs  nni 
For  venr?*,  and  in  these  r 
i m pi  ic d .    S cc  Ey nc h  ->.  (  ' 
64  Barb  fN.  V.»  558;  Mn.      , 
13  N.  V,  15S;  *i  1%,  64  Am.  D 
'  Ex  |>r ess  '  cov  e  n  airls    are    r  < 
(arcater   striclncA-s    than   llif;ie 
simply  implied.     Sbuhnck    £'. 
Bun.  i6io. 

Peridiid  CovdGtntt  arc  iho5c  m 
only  the  covenantor  and  his  est 
not  run  wttli  I  lie  laud,  —  Maic*n  t 
rcn)  Pa.  St.  pry.  s  c  ,  J  Cenr  R 
and  CAU  be  tiiL' 
Lovcnaiilee,     I 

pKTSOOai  C'l 

as  iroon  ns  th. 
covenant  mas 
covenantee  to  r^covcf  in 
Kent,  Comm,  47 1 1 473 1  I 
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BinUli*a  L  Catii.  (jlt*  Am-  edO 

n  (Mrt  ctjii&yc^ratitiii  of  the  re- 

»  ajut  iiitcrcii!  in  oil'prodticmi* 

'  tim^jtplrcd  lcA?w»!t  the  *iwticr  of 

>vaiaiitcd  and  Agreed  for  hini* 

IE  lessee  to  pay  and  deliver  lo 

J         .:ns  upon  leased 

•  11  the  oil,  etc*, 

j   during  the  ic- 

the  tei  ms  £raiucd  iu  tUc  Icasc^t 

ince  and  agTecment  were  duly 

ii»d  oti  I  be  ^tnc  day  the  owner 

i  iniercit  to  diffcrem  parties, 

td  large  cj 

M  count  to  t 
jught,  the  L'ourt  keiti  ihiit  ^uch 
Wiia  personal,  and  did  fint  run 
md,  so  ^Ls  to  bind  \\^> 
>  pcriorni  the  &an)e. 
'    '    ".   Wcare,  44   U.ij-.s   ■ '.-.i . 

-783. 
i  <  Ta*  —  A  i:ov(;nant  real  is  one 
1  iatt  tl  t  o  I  h  c  T  c  a  1  ty  t  hat  (ts  own  tr 
«  the  t»etielit  of  snth  covdriant, 
ng  an  jcfion  in  <:ovenant  theteoii 
iiok^  ifc,  vvliijthcr  a  parly  to  the 
'  fV)  t:"}u>(itLitc  siitli  a  cove 
■^ai  V,  A'  f^  that  tt  *hi>Lild 

ii  cin  the  land  J  t^AWr/,  that 
d  )jc  t^ome  |*rivit>*  of  estate  be* 
ovenantor  and  covenantee.  See 
'*t*aivcr,  (6  Tick*  (Mass.)  i8j; 
Schad,  7  Nev.  504, 
lant^  f<ir  title  are  real  covctiants, 
Starr,  i  Conn,  244  %  s»  c.,  6  Am. 
CI  ay  comb  z*.  MnngeT»  ^%  tIL 
r  I',  Kaw^jn,  1  Mete.  {Sfasii.} 
c  T^  Whitney.  3  Mete.  (Mass.) 
p- Weston,  13  N.  If.  413;  Moore 
17  N.  H.  So;  3,  c,  43  Am.  Pec, 
r  ^'.  Mumford,  ;  Cow.  {N.  V.) 
nsoii  J'.  I  iuoincsH  S  Gratt.  [  V^i.) 
tn  England  run  nrith  the  iand; 
of  the'Siatcsof  the  Union,  only 
ants  real  ^&  are  future,  as  dis- 

those  that  are  in  prts£titi\, 

-  ..    ►t'  u  ur.iiKy  is  aaid  to  run 

lod,  .1  by  assignment* 

,en»  11  .1  chmt  in  nctwu* 

cnt  gr.\utt^   uuy  sue   the  war- 

Kc  tianit  of  the  holder.    There 

^tisfaction*    A  sheriffrf  or 

^1  will  carry  the  covLiiant, 

li,  to  the  grantee,     Peters 

,  9ii  M.  S*  (S  Otto}  56;  bk.  35,  L, 

ct  to  real  covenants,  or  those 
vhkh  rnn  with  the  land,  it  has 
in  New  Vork  and  Massachu- 
if  the  grantor  l)c  not  seised  at 
f  convevancc,  the  covenant  of 
mediately  broken,  and  t)o  action 
4 


can  be  brought  by  the  assignee  of  the 
grantee  against  the  gratitOT  ;  for,  after  the 
Coveiianl  is  broken,  l\  \^  a  *:/une  tu  ^uiiutt, 
and  incapable  ot  assignment,  Bickford  v. 
Page,  2  Mas^,  45|;  Gr^ciiby  t\  Wilcock*. 
2  Johns*,  (N,  V,l  t ;  »,  c„  1  Am,  Dec,  379. 

llui  in  England  a  diffcnent  doctrine  b 
hctd,  h  ha?  been  there  adjudged  that  a 
covenant  running  with  the  h  ^  '^  i^^h 
bftjken  in  the  litetime  of  a  '  ^  a 

continuing  breach  in  the  time  i^' '  ---c ; 

and  it  is  sut^tcient  for  &uch  devisee  to  allege, 
in  an  action  of  eovcnant  for  damage,  thai 
ihcTeby  the  lands  are  of  Ics*  value  to  the 
devisee,  and  that  he  i*  prcvcntetJ  from 
selling  them  sc^  rtdvanfageou^tly.  KiwgdoT) 
:'.  X-ittIc,  4  M.I  11  It  ik  S,  53,  See  also 
King<lvni    7'.    N  in  tie,    t    Manle   &   S,    ^55; 


King<lvi  ,  _  _,, 

ChanilHrrlain  t\  Williamson,  2  Matde  &  H, 
40S;  King  n  Jones,  5  Ta«nt,  4iHi  s.  c-^  I 
Mnrsh-ili's  liep-  107, 

Bepeade&t  Co? euaott.  —  Where  the  per- 
f*jriTiftncc  of  one  covenant  depends  upon 
the  performance  of  another,  they  arc  de- 
pendent covtnar^ts,  and  the  precedent 
condition  must  Itc  performed  l^cfon:  an 
action  can  be  maintained  on  the  other, 
*So  that  where  two  acts  are  to  lie  tlone  by 
the  parties  at  the  same  time,  neither  can 
maintain  an  action  withttut  showing  per 
formance,  or  olfcr  lo  |>erform  on  his  part; 
aj*,  where  the  vendor  covenants  to  convey 
an  estate^  and  the  vendee  covenants  to  pajf 
the  purchase-money  on  the  aame  day. 
Williams  i;  Healey,  3  Denio  (N*  Y,K  363; 
Galley  t'.  Pi  ice,  16  Johns.  (N.  V.^  267; 
Dunham  s^  Pettee,  B  N.  V.  50S;  l-esier  v, 
Jewett*  11  N.  y.  453;  Campbell  ?/.  Gittings, 
19  Ohio,  347;  Titghman  ?/,  Tilghman,  t 
Bald.  C.  C.  464;  Kank  of  Cohmibia  ?-, 
Hagner,  26  U.  H.  [i  Pet )  455;  bk,  7,  L  ed, 
2rg;  Hyde  2\  liooraem,  41  0,  S.  (r6  Pet, J 
169 ;  bk,  10,  I-  ed.  925;  Slater  v,  Emerson, 
60  U,  S,  i  19  How,)  224 ;  bk,  (5,  l*  cd.  626; 
Washington  7^  Ogden,  66  U,  S.  (r  Hlack.) 
450;  bk.  r7,  L,  td,  203.  Sec  also  Leonard 
f.  Bates,  I  illackf,  find, J  172.  note  j  Kane 
t«.  Hood,  13  Pick,  (Mas^,)  2$ti  Champion 
p.  White,  5  Cuw,  IN.  V.)  509:  Northrop  r, 
Northrttp,  6  Cow.  (N.  Y.)  296;  Robb  » 
Monigomerv.  20  Johns.  (N.  V.)  15;  S locum 
V.  l)espard,8  Wend.  (N.  V.)  61  cj  llallo- 
wpv  r.  Uavb,  Wright  (O.),  129;  Adains  n. 
Williams  2  Witts  &  S.  (Pa.)  227;  Huck- 
ingham  t.  Jackson.  4  Bis^.  C.  C,  295 ;  Bootly 
7..  Ruilimf  &  H  R.  IL  Co.,  3  iVlatchf.  C.  C 
2$\  s,  c,  54  Vi,  660;  Buckingham  f,  Jack- 
son, 4  Bis^.  C,  C,  295;  McNamera  v*  Gay- 
lord,  I  Bond,  C,  C.  302;  Thoinpson  v. 
Cincinnati  W.  &  Z,  R.  Co,,  1  Bond  C.  C. 
1^2;  l.angdon  v.  Furdy,  i  McA.  C.  C  23; 
Hitchcock  t^  Galveston*  2  Wood.  C.  C. 
372;  Philadelphia  W.&  B.  R,  R-Co.  54  U,S. 
(13  How)  307,  339;  bk.  [4,  I.,  ed,  1571 
The  Florida  Railway  Co.7>.  Smith.  SS  U.  S. 
(21  Wall-J  255:  bk*  21,  U  ed*  513^  Wood- 
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niff  i\  ljcit»|>ti,  91  U.  -S.  (I  Olio)  595;  hk. 

^Ihcti:  Arc  tiiuiiv  ^f*jii'^'  '  -■-s  wKcic 
\i  lias  lictfi  hckl  tktt    u  I  to  jmy 

by  instalment^ '*J  t^t  iJir,--. uci>,  vvoulil 

uiiikc  the  covciiiints  muiy.il  And  tndcpcttrU 
cnt,  as  by  tJolng  mj  ihc  p^riy  luid  mani- 
icaicd  A  wilJitsgiiest*  to  rely  on  the  MJVtitant 
or  [jfomUc  tir  the  othtT  conrracling  party 
ior  title  or  peTforinnncc,  by  |Mriin|;  wiih  At 
icAst  A  part  *ji  his.  money  bcture  he  tuuld 
with  piopriciy  cxll  for  ijerforiiiiiice  on  the 
other  side.  Ibis  rul^  o|  constriictvun  U 
Aclh^fftj  to  both  in  England  and  the  Uiiiied 
Slxhl^.  iSodie  of  the  autboritica  liold  that 
the  ji;iyiiiieiu  ol  part  isstiU  more  Conciiisiie 
iis  x iL»  the  eharattcr  of  1  hv  ;igrcerncnt,  Kobb 
t\  AJooljJioiiR'i  V»  20  Jobni*  (N*  V-}  I5; 
Chi»iii|iioii  I'.  \VhUc»  5  Cow,  (N\  V,)  509; 
Mason  V.  Chaodicrs, 4  Lltt.  (Ivy,  j  253;  Sa un- 
der* V.  Ik  a  1,4  J  4  i  bb  I K  y  ► ),  34  2 ;  G  a j  d  iikt  t^ 
Coison,  1 5  Ma^s.  47 1^  500;  Pordage  v.  Cole, 
I  S,in«>d.  tr^,  oote  4 ;  Terry  v.  DontjEc,  2  H« 
Kb  #j. 

\Vhtfc  a  plaintiff  sues  00  one  part  of  a 
t.»ntr^ict,  outsitting  of  nmtua)  Mifjubttions 
ni^de  at  ihe  aanw  time,  and  rclatiny,  to  tht^ 
•time  >iobject'raatler,  tbe  derendani  may 
reconp  bis  tbmiiKe&arisiii<g  from  the  breat-n 
«>t  th.a  part  vvliicb  is  in  bis  favor;  ami  this, 
whether  Ihe  ditfertnt  parts  are  coot^tined 
m  one  Instnitncni,  or  sevcr;%t ;  and  though 
4mc  part  lie  in  wrhirtg,  and  the  oihct  hi 

I>arob  AitUr^  where  the  con  If  a  et  for  the 
jrCiieL  of  ^hich  dama|4:es  are  cbiimed  by 
Ibc  ttefendant,  is  entirely  di.'^tinct  and  inde- 
l^cndent  i«l  the  one  on  whkh  the  plaintiff 
sues*  M  t  A I  ]  i  htc  r  ^.  Rciib,  4  W  e  n  d .  I N .  V  ) 
4?*i*  493  J  lvc»  r*  Van  lip  (is  22  Wend. 
(K.  Y4  155;  Wiiheis  f.  (ireene,  50  U.  ia. 
<9  How.)  215:  bk.  tj,  L.  ed,  tog;  Van  Burcn 
v^  iJigges,  5;  U.  S,  ( i  t  How.)  461 ;  bk.  13, 1., 
ed.  7;  I ;  liaitcrmanK  JHcrce»  3  Hili  (N.  Yb 

i7Ut75' 

Covenants  are  said  to  be  dependcfit  "  ac- 
cording to  the  intentions  of  the  partief*  and 
the  KO'xi  ?*enM:  of  the  case,"  and  that  "  tech- 
nicaT  worxls  wdl  always  give  way  to  sych 
intention."  ,  Ikan  t\  Atwatet,  4  Conn*  3; 
.s,  t^t  10  Am.  UeL%9r;  I  lowland  t\  i.eacn, 
IT  l*ick.  (Mas*,)  154  ;  Jolioson  tK  Reed*  9 
Mjiss,  73 ;  s.  c,  4  Am.  1  kc-  36;  llleaton  r* 
Newelb  t3  MasSn,  4(oj  Gardner  j^  Cosaon^ 
15  Mafki,  500;  Harrtiso  t\  Afadan,  3  Johns. 
(N*  V,|  ^45  J  Tompkins  r.  Elliott,  5  Wend. 
(N.  V.J  496;  Durj^^h^"^  V.  Shaw,  6  Ired. 
(\*  C.)  1^  46;  McLrebsh  t\  Churchman, 
4  Rawle  (Pa  ),  26;  Adams  v,  Wlllbms,  2 
VVjits  k  .S.  (1*3.)  227;  Wright  r%  Smnh,  4 
Watt*  &  S.  (Pa.)  5-7;  Todd  V,  Hommeri, 
1  Ur.\it.  (Va.)  167;  s*c,,  44  Am.  Dec,  379 j 
Hftjckenbrough  t^,  Ward,  4  Kand   (Va.) 

For  Lase^  of  dependent  contracts,  see 
<la/ky  *'.  Trice*  t6  Joh**s.  (N.  Y.)  267; 
Heard  r%   Wadham,    I    I£a*il,  619;  Glaze* 
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brook  V,  Woodrow,  8  T.  Rt  366; 
F'Im*mm»,  5  JfkbriH,  (N,  V.)  179;  Ha 
Hrautey*  1 1    |ohn»i.  (N.  V«|    ip'- .   *' 
r*  V.4ntlcilip,  %2  Ji*hni**  {\.  \\\ 
V.  Koac,   12  Jobo'i.  (N.  V)  its,    . 
Wbiic,  (3  Jobns.  (N.  V.J  S3=  J^" 
Camp,   I J  Jobns.   (N,   \\\  94;    V 
J>ui.kingliekl,  13  J^ibn.^.  (X.  V.}  391 
^^    Sii|>p,    3    Miint.   (Vj-(    iy<iC  > 
AdmVix   7\  Milkr's  Kxr-     -    ** 
170;  Appteton  V,  Croms 
44K  Johnson  i.>.  Ketd»  9  M 

Independent   Covenints*  — 
acts  are  stipuLUed  to  be  dont 
Irniits,  the  co\cn*inls4  a^ie  to  be  > 
in  dependent  of  each  other»     G' 
V.  Orr,  21   U.  ii*  (8  WhedLj  tv,  ,  . 
ed.  iSoOp 

Covenant**  may  be  wholly  in.lci 
although  rebting  to  the  Mmc 
made  by  the  s-Axxtt  parlie**.  and 
the  sjiorc  instrument,     in  ih,i 
are   two  separate  contT.iet^. 
nnist   then    |>erff>rm  what    **- 
without   reference  to  the 
oljligaiion  In   (be   •  it  her  5 
party  may  have  his  aetion 
lor  I  be  mjnpei  fi>rmance  1  : 
whether  be  haa  |>crfofineil  iij>  (.^lAr 
tioldsU^ruogb  7'.  (Jrr,  2r   U.  H*  {& 
217-  bk,  5,  L  cd.  (lOO,  note. 

The  del  tndcnce  or  jntb-pci! 
covenant  wilt  l>e  determined  a 
the  Fair  intenlion  of  the  pafties  at 
Certaine^l  from  the  L'tngnai^e  empli 
Ibem,  An  intention  to  nsake  a  p; 
i.tij>ulatioo  a  condition  piecrdent,  \ 
clearly  and  uria*nlHgnou&l\  txprc:&s>< 
Ko  bin  sun  -^k  Harbonr^  4J  Miss.  795 
t\  Lowt>cr,  1  Cliff.  C\  C.  1 57. 

Covenants  will  not  Ik  bek!  to 
pendent,  so  that  one  party  may  rcfi 
vet  ci^fnrce  performance,  untes:t  t 
l>f.'  const  rncifl;  rn  no  other  way.     M 
lVoria&  (X  K.  K.  Co.,  31  Jib  %^^ 
tK  Mosley,  15  Miss.  (7  Sm,Ac41 
dtii  K  Stms,  17  Miss*  (9  Sm.  . 
Clopton  f\  lk*Uon,  23  Mias.  78. 

Unt  where  tbe  act.^  stipulated  to 
tire  to  lie  done  at  different  timc^  '^ 
oants  are  to  Ik  tor^s trued  as  : 
of  each  othcf,    MuUins  p.  Cal 
(Ala.)»  Zi\  Craddock  f\  Atdridge, 
iKy,h  15;    Couch    f.   Ingtrsoll, 
(.Mass  I  300;  Tdlestot*  V.  Newell*  i 
406;   McKaveit  t\  Cfislffj   ^3  Mi; 
C  n  n  ni  ngh  am  f \  M  otft  11,  r  o  J  oV:  - 
20};   a,  c.„  6  Am.  Dec.  3^2;  ^ 
llolbrook,  4  Wend.  (N.  Y.)     ,, 
liorongfi  t^  Orr,  21   U*  S.  (S  Whea 
bk.  5,  L.  ed.  600* 

A  &  to  wheti  covcnat^ts   ^ 
see  Bean  it  Alwater,  4  i 

Am.  Dec.  911  1  ■ ' 

iUxd.)  172;  Mc( 
6.^ ;  Payne  *'*  Ijr 
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estate ; '  for  the  breach  of  a  contract  under  seal  for  the 


i    Allen   V,  Sanders  7    H*   Mun*  there  arc  covenants  in  I  lie  clcc<l.     Hcoll  r. 

,  Morrijitm  v.  tiii Midway,  *  Bar.  &  Scoit*  70  \\\.  St.  :;46;  Ca.  Lltt.  3X63*    Ami 

461  ,^  Lord   r.   Hflknaj>,   r  Cusb,  whtic  a  jmrcbascp  uf  land  accci>t^  a  cun* 

9i  Kijnci.  Hood,  13  Pick  tM»iAs,J  vcvancc»  without  covenants  Tcipcciinfr  rhc 

liim   K(>mKlry  r.  llovey,  21    I'icU,  title,  etc,  he  has  nn  remecly  on  fAiluTc  of 

7;  Ti]]t:stnit >'.  Nt'WcH,  13  M.t&s.  titk,  culn^r  ih  Ltw  or  in  equity.  If  there  won 

K  f.  Jt*htii5un,  5  HarU.  (N'-  V.)  i6t ;  no  fraud  on  the  p:irt  yf  the  vendor.    Murray 

irb.  (N.   V.)   IJ7,    5  S,  V.  J47J  r.  lliillow,  1  fohns.Cb.  <N   V.|  S^^'J:  ^^^^^*^y 

j;h  r.  Cox*  6  liark  *N.  V*)  3^56;  r*  Porter,  3  iHiimph.  (Tcivit.)  347;  t'ommoiv 

cmfU  i3  Barb  (V.  V.>  179:  Pe|j|>H;r  weakh  f,  SlcCrarwch;\o.  4  Rand.  (Va,)  4KJ. 

JO  liAfh.  iN,  Y.|  429;  Undcrhill  Covenaati  ia  Beecli^  — There  are  sU  |)riii. 

a  tS:  W.  R- Ctj.»  2o  Jiaib  (M,  Y.}  cipal   covenants  unually  fooiid  in  modem 

ris -'.  HI  Her,  T  Ucfiio  IN,  Y  },  59;  cdnveya^oces.     These  are>  (l|  tovcii;int  ot 

Pixlev,   7  Johns.  (N-  YJ   149;  seisin,  (2)  covenant  of  rij^hl  to  convt'v,  (j) 

ini  7h  Morre!],  to  Johns,  (N.  Y.)  covenant  apainst    incuinljrancts*  (4)  cove* 

6  Am*  Dec.  33^;  Robb  r.  Mont-  nam  for  quiei  enjoymenu  (5^  covenunt  ni 

5  Johns*  ( \';  Y.)  I  ^ ;  TompkJns  y,  warranty,  and  (6)  covtfnanl  for  further  ant^ur* 
tVciifl.  {N.  Y>)  4911;  Dev  7h  UoJt*  ance.  It  has  been  sai«:J  that  covenant  of 
IN,  V,J  129;  a»  c,  24  Am^  Dec.  warranty  i^i  generally  the  only  one  em |il«>vc4 
roiyer  v,  Nichols,   6   \V\\\n,   jPa/>  in  the   Western  and  Sotilbern  States  Jnil 

6  Am.  ly^c.  439;   lidgar  r^  Hoies,  I  hat  all  the  other  cove  11  an  tn  are  rtco|iini/.ed 
K*  (Pa  )  445;  Srcvcn:4on7^Kief>*  in  all  the  States*  and  that  in  all  the  North- 

WattH  (Pa  J,  430 :  Lowry  f*  Mu-  cm  and  Middle  States,  with  ibe  po^biblc 

Walts    (Pa,l,   3S7  J    Kcenan  v.  exception  of  Fcnnsvlvania,  it  i^  customary 

Vi,  &6;  KitTjc  tK  Harvey,  21  Vt,  to  cmphiy  most,  if  not  alt,  of  the  covenant* 

:l  V,  Sommers,  3  Gratt.  fVa  )  rfi?  ;  enumerated     Sec  Caldvvcli  f/*  Kirktiatrick, 

m.  |)ec.  379;  Franklin  v,  MiUcr,  6  Ala,  60 ;  s.  c**  41   Am*  Dec.  j6i  Funk  t\ 

59f>i  St  averse  fj.  Curling,  3  Hing.  CreswcM,  5  lowa^  62 ;  Van  Wagner  v.  Van 

5;  Hoonc  V.  Eyre,  t   H*  lU  273,  Nostrand,  tg  Iowa,  426;  Colby  7'.  U^good^ 

iHtem  Countiea  Ry.  Co*?^  Philijj-  zg  Harb.  (N*  V*)  159;  Footc  v.  Ihtrtiet^  to 

15,  z  J  Norihavupton  G   L.  Co*  7h  Uhto,  3(7  ;  s»  c,  36  Am*  Dec*  90 

5  C*  H*  6jo  \  s.  c„  39  Eng*  L*  &  'I' he  covcnantij  of  seisin  and  of  the  right 

Sitchie  7>*  Atkinson,  to  Mast,  ^951  to    convey    are     practically    ^yitonymoos, 

'   '- -ffdcs,  loKast,  5J5^  Mayor  of  Hrandt  %*.  Fostet,  5   lowa/^g^j ;  Griffin  i\ 

folk  R,  Co.,  4  Fl,&  U'  397;  Fairbrother,  »o  Me.  <i\ ;  Raymond  f\  Ray- 

^  4  El,  &  li  933;  s,  c,  30  mond,  loCush,  (Mass.i  134  f  Slater?'.  Kaw- 

i,  Kq.  33 1 ;  Joiiaiisohn  f^  Great  son,  t  Mete,  (M  3*^4455 ;  Mar ston?/.  Hobb*, 

\i.  Co*,  to  Kx,  439;  s.  c,  35  ling.  2  Mas*.  437;  Prescott  t'*  Trueman,4  Mass. 

181;  Fishmongers*  Co.  ^*  Koljert-  627;   s*  c,   3   Am.   hcc   346  r    Riekert  r. 

n.  &  t}.  131;  Slorer  r^  GordoTit  3  Snyder,   9    Wend.    (N.   Y.j    42t,      CmUrat 

o'*;  Wilk^  th  Smith,  to  Mccs*  ^  Kichardson  v.  Dorr,  j  Yt.  9. 

*rhorp  IK  Thorp,   12  Mod.  460;  1.  AtitcaU  zf*  Haffnian*  3  N.  J-  L*  [z 

Ik.   171  ;  Fothergill  :'*  VV;*Uon.  2  r<?nn.lSiS. 

re,  630;  Pordager^  Cole.  J  Saund-  Co^etiantf  of  SeUin  and  Riflit  to  eonvey. 

i-rs  T',  Opit.  2  Saund.  35a  — The  covenants  of   sei^ioi  and  the   it^^ht 

the  tmcnantFi  are  mutual  and  in-  to  convey  are  general  covenants  th^t  I  he 

,  either  may  recover  damages  in  grantor  is  lawftiUv  s!^ised,  an<l  had  a  right 

-f  fovenant  from  the  other  for  to  convey  at  the  time  of  the  e;^ecutinn  M 

h  he  mav  have  snsitamed  by  the  conveyance;  and  in  a  ca*ie  where  I  ha 

■  <-♦  —  Cookf.  folinson,3Mo.  j^rantor  is   not   at    the   time  po«!iessed   of 

houi  "jhowing  a  com|iliance  with  the  le^?d  title,  and  is  not  in  possession  rjf  the 

ation  on  bis  part-     Uean  r.  At-  prcmiijes,  the  coven  int  is  hriken  a.s  soon  as 

3;  **  c*  »o  Am    iJec.  91;  made,  and    the   covenanleii   may  at   once 

vuflh,  2  A*  K,  Marish   {\\\  )  bring  an  action  of  covenant  for  d.^twages 

^  : ' ,  H row n ,  1  o  Me ■  49 ;  M  orri-  f  t »r  s uch    bre ac h .      M i t c hr 1 1  p.  W a r  net,  5 

^Houiv,  2   Har,  &  J,  (Md)  467;  Conn*  497;  (griffin  r/    F.iii br rather,  to  Me. 

Hiiltbs  4  \\n,  ik  }    (Mil*)  285;  91 :  Ravinond  t^  Raymond.  loCusb.  (Mass  J 

Gil>son,    15   Ma-s^,    113;  s.   c*,  ft  134;  Slater  t%  Rawson,  t  Met*  OTasf^.l  450; 

.  fti  [    OlK'rmevcr   7^   Nichols^   6  l*artholf>mcw  T^  Cindec,   f4   Pick*  (Mass J 

■     '  i :  s.  c  ,  6  Am>  Dec,  439*  170;    Preseolt  p.   Trueman,  4   Masf*    657; 

>f*— [o    the   ciinvevaiice  of  s*e,3  Am*  Hcc*  246;   Pecaie  t>h  Chnntean, 

I'"  h  no  warrantv  of  titk,  as  t^  Mo*  527;  CJrecnbvt',  Wilcocks,  ijtihns* 

fi  the  tmnsfer  of  chattei%  unices  (M.  V*J   I ;  5.  c,  3  Am.  Dec.  3791  Backus 
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Whfiti  M&intainabU. 


COVENANT. 


r.  McCoy,  I  0\\h\  *iS ;  s.  c,  17  Am.  Dec.    Ohln  St-  543  \  Eii^bariTafin  r^  Dufi 
585;  D«vt>re  r.  Sundcrlatid,  17  Oliio»  60;    Kiru^don  ik  Ntuiic,  5  Matift  h  H. 
».  i:.*  49  Am>  Dt'c.  442 ;  tlarhcldts  Williams,       lOliomri  Doelrsno^.  —  I : 
t  Vt-  3:^7;  DickutstJPi  7^  HMfime^r,  S  GialL    suun  tlut  the  coiciiam  • 
(Va.J  397;   Pollard  zv  Dwtghl,  »  U.  S.  U    dcfca**iblc  tnutc  **  i»  mm^  ;  .. 
Cr*)  \|ai»  430;    bk»   2,   L*  cd   066^  669;   in  the  presciit  Hnsc-     It  is  1 
Howcjl  z\  KichHrLbt  11  liaiit,  642*  Ti^m  Qt  iiKitomky,  and  it  h-i 

li  is  htfd  h^  many  couri*  thd!  if  ihe  held  Ihat  it  runs  with  the  Inncl  iw 
l*rantor  is  \%\  actuaJ  |ji>sac»sion  at  th<*  lime  Ihat  if  fhc  cti^enanfrc  takc«  ai 
ot  the  conveyance,  even  i  ho  ugh  his  posses- 
sion be  tortious  and  adverse  to  *t  jiara- 
mount  ouiAtandin^  tTtk^  and  the  grantee 
b  sobsequeiuly  evicted,  that  this  docs  not 
constitute  a  breach  oi  the  covenant  of 
•.tiirn,  and  that  an  acttoti  of  covenant  will 
not  lie.  Sahnon  tK  Vallejo,  41  CaL  48 1  ; 
Mitchell  ♦'.  Warner^  5  Conn.  497 ;  Red  wine 


P" 

in  cu,, .,  ^ . .. . 

landi  and  en> 

tec  ii|xpn  whiii 

Kennedy,  tji   Mo.  3^4 ,  ^j,  *..»  t  W 

H45.     Sec  Dixon  r.   Desire,  23 

Chainlitr^  t^   Smith,  2j  Mo*  174; 

IK  ki^m*  44  Mo*  5t2  I  Jones  t<. 


*'.  lifown,  to  Ga»^i4^;   Brady  t%  Shu rck,  ^7  ^^, 

III  47K;  Ktiijj  V.  Gilson,  32  llL  348;  Biikcr  '79  MtZ  iS8 

;v  Hunt,  40  llh  265;  Richard  th  Hctit,  59  Caiifi©  of  Conflict  —  It  ts  1 1 

'^^  43*  4S:  1^.  C-,  r4  A11K  Rep*  I ;  SchoticTd  failtire    to  diMhiguisH  l>ctwc 

tK   law  a   Komesiead   Co.,  32    Iowa,  317;  iiciiiin  and   an    tttdtj€*tJiih/f    - 

Dale   7K  Shivelv,  S  Kan,  276;    likney  -',  eiitlier  cases  U  what  gave  li 

Hann,  3  A,  K.  Marsh.  (Ky.)  354;  s.  c.,  ij  aiice  of  JudTcial  opiition.     The  i> 

Am.   Dec.    167  ;    Htjchujj^h   t^.   Crojt;han,   3  tiine,  am!  that  which  in  deemed 

h  J.  Marsh   (Kv-j  429,  43^^!  s*  c,   r^  Am,  Afuericao  doctrine,  is  that  the  ca 

Dec*   140;   Grilfiin    v^  FairUrother,   10  Me»  iau*ful  seiijin   dQe*?   m\%  cnvcnam 

95;    Dunnell  z'^  Thompson,    lo   Me,    170;  com^cyancc  of  an  i^tAffrinttMi  cs 

VVilaini  ?'*  Widen  ham,   ^1    Ml-*  567;   Kay*  ct>nscf|iiently  ti  not  ■                   a»t 

mond  If.  Raymond,  loCu^h.  (Mj^^.)  134;  cvtciiun.      litjt  cvt                    1   th 

Stater  x\    Rawson,   \    Mttc*  (Mass)    450;  StattrSt  «I  the  grant  i-                    or 

Ciark  f.  Swift,  3  M etc.  (Mass,)  390;  Har-  coveiisnts  that  he  i                  1   an 

thoJomcw  f.  Caiidee,  11  Pick,  (Mass,!  167  j  thU  c*.r.iie,  it  in  a  i-                etta 

Thayer  \\  Clemcnce,  22  Pick.  (Ma;**.)  4^;  tuns  with  the  land,  and  any  one  * 

Marston   tK   Hobbs,  2   Massi.   433^  &,  c.|  3  under  the  covermniee  mny  !«iie  f^rt 

Am*  Dec*  61 ;  Moore  v,  Merrill,  17  N,  IL  euant^  whcnevei  he  ii 

79;  a  c,  43  Am,  Dec,  593;  Morrissmi  ^%  person  hohlmt'  itn 
Undcnvoud,  20  N.  iL  369;  VVithy  ?',  Mitm- 
ford,  5  Cow,  (N,  Y.)  137;  McCarthy  v. 
Lc^cit,  3  Uni  (N.  Y,),  iii\  Grccnliy  1^ 
Wilcockm,  z  Jolms,  (N,  V.|  I  ;  *.,  c.,  1  Ain. 
Dtc.  379;    Hamilton  t-.  Wilson^  4   fohnv. 


LtiCkttood    t\   Sim 
Rayiiiniid  t*.  Raynit>nd,  to 
134  i  Smith  1*,  Strtjtig,  J 4  FiL 
Piescott  r.  True  man,  4  ' 
Am,  l>ce,  246;  CoJIicT  . 
467;    DkLnon    !'.   Desirt, 


-I 


(N.  Y,}  72;  s.  c,  4  Am.  Dec.  z%i\  Ueddoe 

V,   Wadsworth,    2»    Wend.   (>r.    V.J    1Z4,    NUguite  f\  Kiggln.  44  Mo,  512;  -i 
Mott  P.  Palmer,   1    N,  V.  573;  Wilson  r%    Alleti.  14  Juhns.  (N,  Y,)  548  r  ^ 
Forbes,  1   Dev,  (N,  C\  L/^O;  Wilson  v,    VM\\{t\p:^  16  Johns.  (N*  Y.J 
Cdchran,  46  I'a,  St-  229;  Knicaid  tK  lirh^    r-.  Forljes,  3r  Dev.  (N.C.)  L,  j 
tain,  5  Snccd  (Tcnn.},  T19;   Wheaton  f.    Brittain,  ;  Snced  (Tcnn-Ji  i2Ji  tj 
East*  5  Vcrg.  (Tcnn,)  41  ;  s.   c,  16  Am,    Williims,  2  Vt.  318, 
Dec,  251;  CatHn  v,  Mulbntl,  3  Vt.  4©3;        -    -      -     -    -    . 
Swascy  r.  Hrooks,  30  Vt,  692. 

Other   States  hf^d  that   a  covenant  of   the   covenantee    m^^ 
tawfuf  seiwn  Is  both  present  and  future  in    damage!?,  thon^h  iti ' 
its  operation,  and  that,  if  the  grantnr  has    Akcrly  r\  Vilas  21    ■ 
actnal    possession    at    the    time    of    the    14  Wk>  54;   W^alkcr 
conveyance,   the    covenant   is   broken    on    523. 
eviction   of  the  grantee  by  a  permanent       W*hethcra»'       " 
title,  ^tnd  on  action   of   covenant  will    liei    an  artion  in  t 

See  Martin  ^^  iJaker,  5  lilackf.  ([nd.J  232^    covenant  ol  »i- ,  ,, 

Cote  man  v.  Lj^man,  42  fnd.  2S91  Brandt  v.  Layman,  42  Ind.  2%;  Wil»an  *. 
Foster*  5  Iowa,  294;  Sdiofield  v,  Iowa 
Homestead  Co,,  32  Iowa,  jt;-,  s.  c,,?  Am* 
Rep,  t97;  Parker  i',  Ikown,  T5  N,  H,  176; 
rartridge  r-.  Hatch,  (8  N,  H.  498  j  Uackiis 
n  McCoy.  5  Ohio,  ;tS;  s,  c,  t;  Am,  Dec. 
5^5;  Great  Western  ^tock  Co,  v.  Ssuyi,  24   amooiiti  to  ■.,  — The    covtnatit 
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—  For  ;i  brCitch  of   tiae  oncn.Tnit 


Wilson, 


Ird.  3S4J   Wright  f.  Nipple,  a* 
Dchoritv  T'.  Wripht*  10 1    ind 
V   Floyd,  104  Ind  i^t  j  s.  c, 
2rS, 
fire  a  eh    of    Co^Qn&nl  of  taltl 


atftiaAblt. 


COyEiVANT. 


In  Geii«rft], 


siiiirrjr  ^*  iiyr>oiiym(.Hi!»  wUh  tite 

flf    isd&in.      Tlic    cr>vcciaiils,     \i 

^Ji,  art   broken   when  thc?y  arc 

"  '   ire  |it^T:iui;4||  inil  do  nut  run 

Tclurfi    7\    Jk>wm,in,    ^ 

56;  Ilk.  35,  L.c<i9i. 

cM**ia  t>f  seisin  U  brofeen  at  the 

p  cHccutkm  of  ilip  dccd»  where 

mjt    |ju.>se-*=*iujin  cither  by 

acf.  irjd  crj^'c-nAiit  wiU  he. 

'     '-'  ^''"  '.  1^7t  335;  s*c., 

.  ouT^Us  however, 

■  II  has  Iwm  giv^n 

,'.iu*u  of  seisin  b  II Qt 

See  Scuit  ?^.  Twiis, 

-J ;  i.itji  Western  Stock  Co.  r. 

ihio  St.  54 J. 

,  i,ir  f.f  kcisiii  is  broIceHi  amS  an 
iiu  will  lie,  i!  thert'  iis  iiny 
i»i  or  title  which  diminislic^ 

V  4jr  riuiiitity  ot  I  be  technical 
'he  coven;! itt  will  be    broken   if 

'  ss  in  iliir;itloti  or  quiintJty 
iltci!  CoMiistock  V.  Com- 
..,J5J;  l.indley  f%  Daktn,  ij 
[irarKll  r'.  Kostcr,  S  lowat  2^)4  j 
net  V,  Van  Nusttattd^  19  Iowa, 
elcrr.  il^itch*  1  j  Me,  3^9;  Phi|)ps 
,  24  Miss*.  597:  Kellogi^  f'.  Mil] in, 
96:    SedKwkk  V.    Hailiiibatk,  7 

•  Y.)  37t»;  Molt  r'.  F^almer,  1 
Wilsop  r.  Korben,  2  Dcv.  (N,  C,| 

Idrr  ir,  Irtbndt^  June!»  (N*  C.)i 
iwncr?',  -Smith,  V*  V*-  4^^^'  And 
jit  nf  MfiHin  wiirUe  broken  when 

described   is  noi  the    properly 
ntor.     Mcirrtsoti  *\  Mc  Arthur*  43 

Ha*ff>rd  :■.  l*e:irsori»  y  AUen 
S9 1  llacon  i'.  tJnc«»Ui^  4  Cush. 
0;  «.c.,  50  Am-  D^L.  765  i  WbccU 
lycT,  16  Pick.  (Mass*)  @. 
rcnant  b  also  broken  *hi;n  the 
ronveyed  has  tip  on  it  buildin^i* 
impfovements  and  erections  l>e- 

*  third  persons,  if  there  is  no 
J  clause  in  the  deed.  Van  Wag- 
I  Nostrand,  t^  Iowa,  ,\Tj  \  MoU 
.  1   ^f.  Y.  564 ;  Titit  v,  Horton, 

West  t^  Stew.irt,  7  Pa.  St. 

llennison*  jO  Vt.  752, 

^f  seisin  i^  not  affecied  by 

f  casements  which  do  not 

inical  seisin  of  the  grantee. 

ricf  t\  Edinundson,  5  Ind.  3941 

>  Htiiuakcr*  16  Ind.  340;   Htock- 

aitUrd,  t  Jg  Mass.  231 1  i^wis  tk 

^*a*  St.  336;  s.  c.|  44  Am,  Dec. 

■  highw.iy,  a  right  of  way, 
il)  not  constUute  a  breach 
',  Vanghn  v.  Stnzaker,  16 
High  V,  Croghan,  2  J*   J. 

V  }  42g;  b.  Cr,  19  Am.  Dec*  140; 
Mi}n>.  30  Mo,  496;  %.  c,  r  r  Am, 

\  Whiibcck  V.  Cook,  ts  Johns, 
J3J  «Lc-,H  Am,  Dec.  270 j  Tuite 
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rv  Miikr,  10  Okio,  383;  Mills  s*.  Catim,  aj 
Vt.  qS. 

Aivd  it  has  been  held  that  a  right  of 
tiower  or  an  ouUtanding  jiitlgment  or  mort- 
gage d^ies  not  cunstilnlc  a  I  if  each  of  cove- 
nant of  seisin.  Reasoner  l^  Kdmundson,  S 
Ind,  ]94;  I'Ht/hugti  i\  Croghan,  ^  /.  /. 
Marsh.  (Ky.)  429^  s*.  c,  19  Am*  Dec,  rJ9; 
Sedgwick  V.  liullcnback,  7  Johns,  (N,  V.| 
170,  j.So;  Sian.ird  f.  Kidridge,  16  John*. 
\H,  V.J  254;  Tuite  I'.  Miller,  to  Uhb, 
3H3;  Massey  p,  Craine,  i  McCord  (S.  C.J, 
0^\  Lewis  V.  I^ewbi  j  Kich,  (S.  CJ  L.  J I 

Hut  the  covenaiu  naji^bccn  Md  to  fj« 
broken  by  an  outi^undingVight  to  u^r  the 
w.Uer  of  a  spring, —  l^mb  ?•.  lUnforth,  59 
Me.  3^4  ;  Clark  v.  Con  roe*  3!!  Vt.  4r39,  —  atid 
by  a  right  to  reatrAin  the  d.immin^  of 
water.  Tf aster  v,  ^incbon,  29  Ind/  96; 
Walker  f.  Wilson,  ij  Wis*  522  j  Hall  tu 
Gale,  14  Wis.  55. 

If  a  vendor  sells  land  with  a  special  war- 
ranty of  title,  and  at  the  fifive  it  was  rented 
for  a  year  by  hi^  a^ent  without  hi-i  knowl- 
edge or  expreii^5  tbrcciioii?<,  and  he  believes 
at  the  time  the  deed  ib  made  that  the  farm 
i*  nnoccnpied*  and  ihe  vt^^idee  cannot  get 
possession  for  ncarlv  a  year,  the  icn.nit  re- 
Iti-smg  to  vacate  until  his  leim  has  expired, 
ihis  consiitutei*  a  breach  nf  the  warraiity. 
Morelaivd  t*.  Mcti,  24  W.  Va.  119  s  s.  c, 
49  Am.  kep.  246;  19  c;ent.  L.  J.  37 A. 

It  has  been  ftttd  i\mi  on  the  trial  of  a» 
action  in  Co nne client  for  breach  of  a  cove* 
nanl  of  sebin  of  lands  in  Virginia^  the 
question  whether  a  patent  from  the  State 
of  Virginia  for  the  land;*  be  voidable  is  not 
ejtam  Enable*  Pollard  tf.  Dwighi,  8  U,  S. 
(4  Cr.l  421  ;  bk,  2,  L.  fd,  666. 

Init&DCM  of  BFfiaoh  of  Covenant  of  Miiii. 
— ^  Covenant  of  aeiisin  \ii\^  been  .saitt  to  l>c 
broken  by  the  existence  of  an  outstaiKbng 
estate,  —  ComnTock  v.  Comstock,  23  Conn. 
352;  Mills  t'.  Cat] in,  22  Vt,  98,^ as  an  es- 
tate for  bfe,^ — Woollcv  7>.  Newcomb,  87 
H.  W  605;  Wilder  ik  Ireland,  S  Jones 
(N.  C,},  L.90;  Mllb  7-.  Cattin,  22  Vi.  to4 
Compare  Van  Wagner  f.  Van  Nosirand* 
19  Iowa,  422,  ^if  there  i>  an  adver-^e  |>oi^- 
session  of  f>arl  of  the  land  by  a  stranccr, — 
Urandt  th  Fonier,  jj  Iowa/295'.  W^ccler 
V.  Hatch,  \2  Me.  3^9;  Sedgwick  1*.  Hol- 
Icnbnck,  7  John?*.  (N-  Y.)  376;  Mott  v^ 
Palmer,  1  N,  Y*  564;  Wiboii  v,  K<iTb«s,  Z 
iJev.  IN,  C*)  L.  35,  —  or  a  eoncurrvni  ^Mn 
in  another  as  a  tenant  in  comtnon, —  W^heel* 
er  I'.  Hatch,  [2  Me.  389:  Downer  t'.  Smithy 
38  Vt.  464 ;  —  if  there  is  no  i^och  land  as 
that  pnr(K)rting  to  be  conveyed,  —  Pas  ford 
f^.  Pearson,  9  Allen  (Mass.V,  389;  Bacon  i/, 
Lincoln,  4  Cn*;h.  (Mass.)  2fo;  s.  c,  50  Am» 
Dec.  765;  Wheclock  7^  Thayer,  16  Pick, 
|Ma-"^sO  &ii  70-  drntpiirf  Morrison  v.  Mc^ 
Arthnr,  43  Me.  5(17^  —  or  there  is  a  material 
defciency  in  the  amount  of  the  land  con- 
veyed,—  <iee    Mann    r,    PiersO0|  2   JohnSi. 


When  ttaialaiBibte. 


COVENANT. 


tN.  Y4  J7;  Pringk  r.  Wit  ten,  ♦  Ray 
(H.  C^j,  256^  s.  c,  t  Am*  Dec.  612;  Km- 
C;iHt  \K  Kiituint  $  Sliced  (Tctiii,)i  f2j;  —  if 
lUt  grantor  at  ibc  lime  tjf  conveyance  did 
ntii  own  t*udi  ihiugs  -imiKcd  10  ihe  fi ec- 
ho I  d  as  wmild  pAj**.  with  U  to  I  he  gran  ice, 

—  \m\  Wigncrr  \m\  Nt*strand,  19  Juwa, 
427;  ikirke  r*  Nichols,  I  AbK  App.  Ucc* 
(N.  V'.>  i6ot  RUclmivcr  i',  Murris,  j  Kcves 
(N,  V.K  349;  3*  t./37  Hi>w.  Pr.  jN,  V.) 
3S8;  Miitt  *.*,  i*Alincf,  i  N.  V.  573  J  l-ougli- 
1  an^  r.  Moas,  45  N.  V.  7*^^  i  s,  c»,  6  Am. 
Rep,  i7j;  Tift  i'.  Honoii,  53  N.  V.  33 1 ; 
West  tf.  StcD^aTt,  7  1*4..  Sr.  i^3;  l^owcrs  v. 
DcfmtM>n*  30  Vt,  752 ;  —  or  if  there  b  a 
jutl|*inciit  l\ir  UJics.  j>alc»  aiul  4  tiixdeetl,  — 
Vorhin  V*  Korsythe,  4  BU:*,  C.  C,  409,^^ 
line]  if  the  grauior  has  only  aii  e>ii£itc  tail, 

—  Ctim^iock  r.  Cotiistock,  23  Couri.  3J2, 

—  uml  an  action  wiil  lie  in  covcnani  lor 
damages. 

^'et  tt  has  been  /*//(/  Ihat  one  who  pur- 
chases uiukr  a  warranty  deed,  cohiainmg 
the  titiual  covenants  at  scishi  and  quiet 
posiieri^ioti,  caiiirol  rescind  itic  barg^ain  on 
ihc  grouiKi  of  iiitfttake  as  t»j  ihe  ventlor*ii 
ti(Je,  it  the  miauke  doe^  not  go  to  the  en- 
tire conftidctaimii,  a:*  where  he  supposed 
the  vendor  had  title  m  fce-simple»  instead 
of  3  mere  life  estate.  Leal  tu  Tcrbujfh»  5; 
Mkh.  100 ;  s.  c,  17  N.  VV.  Rep.  713;  iS 
Cent,  t,  J  97. 

Noauaml  DAmaget  for  BrMclL,  — On  a 
breach  o\  the  covenant  oi  iti.it it,  an  action 
in  covenant  to  recover  any  thing  more  than 
nominal  damages  for  the  breach  will  not 
lie  until  after  evicrion  by  the  |>.ifty  holding 
Ihe  paramount  title,  or  other  actual  injury- 
King  *\  Gibon,  J2  111.  356;  Richard  x^. 
Bent,  59  IlL  38;  s.  c.,  14  Am.  Rep.  I  ; 
Funk  ^u  Creswell,  5  Iowa,  62  ;  Runnel  js  t\ 
Webber,  5c)  Me.  4S8 ;  Whttnev  v.  Dina- 
more,  6  Cu^h.  (Mass4  1 27  ;  Cl.\rke  ik  Swift, 
1  Mclc.  (Mass.)  390 J  1'uft!4  t\  Adams^  S 
Pick*  (Mass.)  547  ;  'Ihaj'er  v.  Clemence,  22 
Pick.  (Mass. I  493;  Prcscoit  ;'*  Tiucman,  4 
Ma^s.  6^9;  s.  c  ,  3  Am.  Dec,  246;  Wyman 
V.  BalJaird*  \z  Mass.  304;  Cock  r el  I  v.  Vroo 
tor,  65  Mo,  4T ;  Wyait  v.  Dunn  (Mo, J, 
6  We?4t.  Rep*  t6y^  Andrews  r*.  Davi- 
son, 17  N,  JL  416;  s.  c,  4 J  Am,  Dec.  606; 
Rus*  *v  Perrv,  49  N,  H.  547;  Chnrchill 
V,  Hunt,  3  Denio  (N,  V  >,  ^2%  \  Ftink  tk 
Vonekla.  II  J^erg  &  R.  (Ta.)  112;  5.  c,  J 4 
Am.  l>ec,  617^  Arclc&co  Oil  Co.  P.  N,  A, 
Miffing  Co.,  G6  Pa.  SI,  375;  Smith  p. 
Hughes*  20  Wb.  620 i  s.  c,  11  Cent,  L.  I. 
17  .  Noonan  v.  Ilslcy,  22  Wis.  27;  MecK* 
Icm  V.  Hlake,  22  Wis,  495;  Eutoii  v,  Ly- 
man, 30  Wih.  41. 

The  rcnsnn  Uv%  this  rule  %^  the  facJ  that 
the  dcvT^cc  in.iv  never  be  fiisturlied  in  his 
|M«Kef*&imi ;  ar*d,  until  artnal  los"^  or  evic- 
tion, the  ilainages  rccavcr.ililc  fii't  the  breach 
of  Ihe  coveiumt  agjiinst  incunybranie«!  aic 
merely  nominal  ^  and  when   j»u&$e.S4iMn   i» 


had  by  the  grantee,  Ihe  covenani 
the  land*  Wyatt  r.  Dunn  (Mu. 
Kej}.  HGj. 

Hew  York  Doctrine.—  It  - 
Vork  I  lull  tht  mjIc  ivivdi  set: 
the  vcndur  enter*  tnto  a  cmuf, 
and  convey  real  estate  under  a 
he  has  a  goixl  title,  and  that  i 
free  from  nicumbranccs,  i*nd  t 
perform  ioj  the  reii^on  that  the 
fcciive,  or  an  incuinbrancc  uf 
bim  previously  is  disco  vexed,  ' 
vents  a  fytfihncnt  of  the  cooti 
actron  by  the  vendee  agaiust 
breach  of  ihc  contract,  ihc  lati 
liable  for  nominal  damages,  a^id 
purehase-money  paid,  and  the  < 
i^jia  m  T  n  in  r  t  he  1 1 1 1  e .  C  ockroft  t\ 
&  H.  R,  Co.,  6q  N.  Y.  5ot. 

CoTinanl  mg^xuMl  Licambraiiee 
i>  confide t.d  lie  conflict  of  opfn 
the  courts,  a5  to  whether  a  coven 
incunvbranceb  is  one  m  presmtt^  a 
if  nt  all,  as  soon  as  made,  and  co 
one  that  does  not  pass  to  X\\^ 
signs ;  or  whether  it  is  a  i\\ 
enforceable  by  an  action  in  cuv .  .„ 
ever  is  injured  by  the  incumbra 
prevailing  doctrine  in  this  cour 
It  ts  a  covenant  in  preitnti^  ant 
run  with   the   land,     Logan  t*-  ? 
Ark,  313;  3.  c,  '^^  Am.  Dec     "^ 
t\  lienl,  59  UK  ^;  s.  c,  i^ 
Frink  -'.  fielli^,  33  Ind.  135;  :  , 
well,  5  Clarke  (laj*6i;  Kunnd 
Ijer,  59  Me.  4SS;  Whitney  r,  l» 
Cush.  (Mass.j  127;  Clark  r. 
(Mass.)  392*  Thayer  ■'.  Clcii 
(Mas^d  490;   Russ  T^  Pern, 
Stewart  r,  Di^ke,  9  X.  J.  L. 
^'.  Sanford,  12  N.  J.  L.  l6t  ,   : 
neida,  li  Herg.  &  R  (Pa.)  J09;  s. 
Dec*  617;  Caihcart  f.  Bowman, 
317  ;  Potter  f.  Taylor,  ix  Vt.  676, 
V.  Mitchell,  5  Wis.  17, 

M  o  w  ever,  some  r<  *  ■  ^^  ■  *^  *  -  ■  -  -  -  r 
hokl  that  a  coveii.. 
is^w/«//*rti,  runsvMi 
when  the  outstanding  right  is  cm 
that  an  action  in  covcnnnr  m,^' 
I  ai  ne<l  by  i  he  party  m  P" 
!',  Raker,  17  Mass.  581  ■ 
10  Ohio,  317;  s.  c,  36  .^.M    ,'t. 
Crady  v.  lirisbane,  i    Noll  &   1 
104;  s.  c.  0  Am.  Dee  676. 

Indiana  and  lowi  Doetri&«.  —I 
^n^  Iowa,  while  coveoLUit^  %%h\ 
bran  CCS  arc  regarded  as^   r- 
conrts.  *(Vf/  that   ihrv   rnn    ■ 
and  will  -.-  —  ■'•  •■-  -  ?--'  ■  ■ 
by  the 
covenai^' 

H  Am.  ktf}i  i  I  \iattiii  *v  i'^ik*:* 
(luil)  2y^x   N*utler  r.  Shan^*^*  ' 

Maisachusetti  DoMriite.  —  In 
sttt^  it  was  nu"iii.iJlv  held  that  \ 
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lai'tibranocs  was  tint  assl^nabk,  Udm-iii  r',  Crc^gmiles^  14  tnd.  177;  Jen* 

cJt  fiin  with  titc  lamL     Whutity  ?'.  kms  zl  Mopklns,  S  Kick.  (Mass.)  346;  liall 

',  6  i/ush,  (Ma^s.)   124;  Cbrk  I^  ^'.  Ue^fi*  15  Johns.  (N.   Y.i   105,  ^  by  an 

(MiASAJ   490^     But   thJs   b  nr»w  Moody*  25  Ark.  45:^;  Bean  £*,  Mayo,  5  Me* 

Ijv  a  <»Ulii(c  giving  a  vlglil  oi  ac-  94;  Freeman  ?%  Kti^itcr,  55  Me,  50SS ;  Pres(:utt 

I  breach  uf  llnr  covenant  "  tn  the  v,  Trueman.  4  Ma^^s.  6jo^  s.  c,  j  Am*  I  Ice* 

lb  hcir«^  cxccijrori  succtssorsi  or  146,  —  other  than  Ihad  whkiiihe  covenantee 

lias  asswmud  ant  I  is  bound  lit  |my,  — ^  Kin* 

k&BcMtniLe  —The supreme conrl  mcr  r,   Lowctli  34  Me,   iot);    Freeman  v. 

i-ka    h,nt!   jfr/W  thai   a  covenant  Foster^  5^  Me-  50S;  Estabriiok  f^  Smith, 

IS  is  a  present  engage-  ft  Gray  {Ma^sis.).   57 -1  ^-  ^*  ^^   Am,    l)cc» 

r  has  an  unincnniberetl  445.  — *l>y  uxes?.^  when  ascertained,^  A Uny 

_.,_..  ...  Liii^  nature  of  a  tovenanl  -'.  Himi,  4S  IIL  45;  Kichards  t\  Ucnl,  59 

ilty.   Chapman  IV  Kimball,  7  Neb.  Ilh  3S;  Cheney  v  City  Nat.  Hank,  7?' UL 

562  J  Ingalts  r.  Cooke,  21  Iowa*  j6qj  Coch- 

I  that  if  tJic  covenant  merely  ran  v.  (riiild,  »o6  Mai^s.  39*  Hilft'.  Bacon, 

t  enjuymeiil  agahist  inctim-  no  Maa.s,  38Ji;  kimdetl  v.  Li  key,  4c  N  V, 

:\u   it  is  broken  only  by  an  entry  514;  Harlow 7\Sl  Nicholas  liank4  63M.  V. 

ion  from  tht   premrses,,  or  other  399;  Long  r»  Moler,  5  Ohio  St.  271 ;  I'lerce 

ce  in  the  puasHCSiioiu    Anderson  zv  Hrcw,  43  Vt.iyjS;  Miichcll  t^*  Pillsbury, 

joAb*  156.  5  Wis,  407;  T'eier.^  v.  Myers,  22  Wis.  002, 

th?  grantors  covenant  generally  — by  existence  of  a  collateral  inhtrttance 

'trances  made  by  them,  it  may  I  ax,— Large  -^  McClain  (Pa,  St.),  5  Cent. 

IS  extending  to  sevcrai  as  Kcp,  761,  —  by  an    ontsiandmg    lease    in 

ji^riii    inciiinbrances.      Duvail  r.  possession,— Edwards  t\  Gale,  52  Me,  360; 

U.  S*(2  VVheat0  45.  S^'S;  bk.  4,  L,  Hatcheldcr  7^    Stnrgtss,  3   Cnsh.    (Masis  ) 

301 ;  Weld  r.  Traip,  14  <^rav  (Masst),  ^^o; 

^aTenant  againat  lactunt) ranee » ii  Tease  t',  Chrkt,  31  N-  V*    I4r ;  Cfo&s,  1*. 

■In  ^L*iief,i1  trrms,  it  i;*  Mtf  t]iA\  Noble,  67  Pa,  St,  77;  Porter  r^  Bradley^  7 

ht    lo  and    iniercit   in   the   land  K*  L  538;  Grice  tu  Scarborough,  3  S|iecr 

lo   the   diminotion   of   the  vainc  (S,  Cj,  L.  6491  s,  c,  41  Am-   Dec*  391  ; 

-ttnt  with  the  passing  of  the  James  v.  Liich6eU1,  L.  R-  9  Eq.  jr.  — by 

lice,  mti^t  be  deemed  in  law  outstanding  conditions  and  covenants  re- 

-e,     Mitchell  n,  Warner,  5  sirlcting  the  u^^e  of  the  pre ni ) ses,  —  Parish 

' ;  Cary  if,  Daniels, S  Mete,  (Mass. J  p,  Whitney,  3 Gray  ( MaiisO,  516;  Plymonth 

.,  41   Am,  Deo  533;  Pre^cott  k  t\  Carver,  (6  Pick,  (Mass,)   183:  Hronson 

,  4  Ma^.  630  J  5.  c„  3  Am.  Dec.  i*.  Coffin,  loS  Mass,  175;  Hurbank  »*-  Pills- 

n?.on  V,  Coffin,  loS  Mass.  175,  bnry,  48  N.  IrL  475;  Kellogg  v  Kubinsoni 

mant   against    incnnibranccs   has  6  Vt.  276,^ by  outManding  life  estate  gr 

to  be  broken,*-  Hcan  v.  Mayo,  5  term  of  years, ^^  Van  Wagner  t\  Van  Mos- 

rary  v.  Daniels,  8  Mete.  (Mass,|  trand,  19  Iowa,  423;  Gri^'c  t*.  Scarborough, 

;^  41    Am.   Dec   532;   Carter  v.  2  Speer  fS,  C.K  649;  s.  c,  41  Am,  JJcc- 

21   N,  J»   I-  273;   McMullin  v,  391,  —  by  outstanding  paramount   liile, — 

!  Lins,  (N,  V.)  394;   Irlotchins  I'.  Cornell  i\  Jackson,  3  Cush.  {Mass,|   506; 

%  V't,  4)3,  —  ,^nd  entitles  (he  party  Pre  scot  t  tf.  True  man,  4  Mass,  0^7,  ft^pi  s,  c-, 

iton  lonuintain  an  action  in  cove-  3  Am*  Dec.  246,  —  and  by  any  charge  con* 

ic  existence  of  a  right  of  dovvcf,  strtutln^  a  ben  upon  ihc  estate,  and  enfnrd- 

%K  Ntiycs,  2  Me.  22  ;  s.  c»^  1 1  Anrji  ble  a^^ainst  it,  —  Kelseyr.  Rcmer,  43  Conn, 

kirnnells  7%  Webber,  59  Me.  488;  1^9;  I  Tot  in  an  7^  Crcagmiles,  14  Tnd.  177. 

'.  ifnhhard,  97   Mass.  195;  Jones  Hut  where  a  land-owner,  having  a^isumed 

r,  10  Johns.  ^N.  Y,J  276;  lleinv  a  mortgage,  conveyed  the  land  with  cove* 

mny*  35  N.  V.  Super.  Ct.  liep,  (3  nants  agaii^t  all  incumbranees  his  snbsc* 

j,>  35;  Mc Alpine  t^  Woodrnh',  1  r  qiient  mortgage  to  secure  his  note  made  lo 

i;o,     Ct>m/*iirf  Boi^twick  7*.  ^V'iI*  satisfy  the  mortgage  assumed  by  hhn  b 

[11,65;  Powell  T'.  Mnnsun,  3  MiisOf^t  not  a  breach  of  his  covenant  of  warranty 

—  though  inchoate  only,  —  Porter  before  eviction.     Foster  i'.  Woodward,  141 

2  Me.  2Z%  s  c,  ti  Am*  Dec,  p^  M,t;s.  160*  s.  c,  2  Xew  Enp.  Rep,  365, 

-  '■  \  Mett .  i  ,Mass,)  411;  S  hearer  EasottiaTits  Kad  Servituflei,  —  A  f  ight  to 

rick,  |\fass.)  ,V47i  llcndci*  ,^n  casement  or  servitaife  of  any  kind  in 

(m,  13  Ml»,  15^;  Fletcher  ?/,  the  Lmd  onistanditig  at  the  time  of  convey- 

k.  17  N,  n.  3«7;^;  kniw  v.  r*crr>',  ance,  is  a  breach  of  the  covenant  against 

-^^■01  McAlpme  I'.  \Vo<idru(f,  1 1  mcnmbranccs,  —  see  Tk^verRers  f.  Willis, 

1,2a  —  bv  a  jodgxTJent  |]cn,^see  56  G a,  515;  Ikifk  t^.  Hill,  4S  Ind,  53;  over- 

klcCampWll,  I  iilackf,  (Ind,J  too;  ruling  Scribncr  v^  IJolmcsi    16  Ind,   142; 
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Kcp.  426;  McMuilin  r.',  Wooiey,  2  I^n^. 
|N-  Y-l  394;  Brooks  ik  Curii^»  4  La:n5. 
JN,  V*)  i^%\  Ju  c,  50  N*  V.  639 J  10  Am. 
Hep.  545;  Giles  r%  Uugro,  f  Uucr  (N,  V»), 
331 ;  KutJ^  t'.  McCmpc,  22  Wis  6j8»*-*ucK 
AA  Alt  existing  liyhl  ill  A  third  pcrstjii  u*€ut 
,iut1  inaiuLitn  a  draiu*^^  Smiih  t\  Spniguc, 
40  Vl.  43,  — cjr  other  iLrtificial  witcr-c:c>ur>*t, 
—  PrcacGtt  r.  White,  t%  Pick,  (Masis.l  j4j  j 
s.  c,  32  Am.  Occ.  Jt*b ;  —  to  erect  *inil  miiin 
uiti  dams,  —  t/imi  «\  HanccHik,  31  Me,  43. 
Omptirf  Wet  he t by  t\  Hcnnett,  3  Allen 
|M4?^sO»  438*  — aqueduas^  and  tht?  like,— 
Miicl*cll  I.  Warner,  5  C^nn.  49?  i  liurk  ?'. 
Hill,  4^  Ind.  52;  a.  c.*  17  Atn.  Hep.  73K 
llcach  tv  Mdfer,  51  tIK  206;  s.  c.,  2  A  in. 
Kcp.  190;  liarlow  v.  McKinlcy,  54  Iowa, 
70;  Lamb  V.  Daiiforth,  59  Me*  3^2;  s.c, 
8  Am.  Re|>,  426;  Spurrr,  Andrews,  6  Allen 
^Mti^.K  420 !  PrciJCott  ?'.  White,  21  Pick. 
iMaAd.)  ^t ;  s.  r ,  J2  Am.  Dec.  266;  Kel- 
logg &.  Mai  in,  50  Mo.  496;  ».(;.»  n  Am. 
kep.  426;  Brotiks  f^  Curtis  50  N'.  V.  639; 
B.C.,  10  Am.  Rep.  545;  Calhcart  7*.  Bow- 
miiti*  5  Fa.  St  319;  Wilsmi  v.  C«_H:hran,  46 
ra»  St.  233;  Smith  7a  Spr.igue,  40  Vt.  43; 
Ross  V.  Sietfle,40  Vt,  3(0 ;  Ktttz  t'.  McCune, 
jt  Wis.  62S;  —  a  right  to  cut  atid  rcnjovc 
Manding  trees,  ^ Spur rr.  Andrew^jG  Allen 
I  M*4ii(*,K  430  L  —  and  a  right  it>  pa^sa  over  the 
T  ind,  and  take  water  from  a  spring,  Mitch- 
I  If  p.  Wimer,  5  Cotid.  497:  Harlow  1^, 
Thomas,  15  Pi  A.  (Mans.)  68.  C&m/art^ 
Rusi*  TV  Steele,  40  Vt.  3tQ, 

FATty  WsU,  —  A  decree  CQm|>eTts3tmg 
the  owner  of  land  for  damages  for  the  ctv 
cruitthment  thereots  of  a  party  wall,  built 
by  the  adjohnng  owiicr^  kgalize^  the  en- 
croach men  t  ;  and  the  owner  having  subse* 
tpjcnlly  deeded  the  land,  with  a  covenant 
Ji;nin!St  incumbrances  and  special  ivarraoty* 
til  <ii»e  ii'noTant  of  the  encroachment,  it  was 
^Mlh^t  such  encroachment  was  a  breach 
of  the  covenant,  and  the  grantee  coidd 
retover  of  the  grantor  damageij  Iherefor. 
Milmuiids'    Appeal    (Pa,|,   6    Cent.    Rep* 

It  fs  ir/i/  by  some  courts,  that  where  a 
jiiirch^'ver  tak^s  land  fiubject  to  an  case* 
iiicnt,  It  will  be  presumed  that  he  was  wflh 
Jii^  to  take  the  properly  wUh  ihe  bnfden 
a*  it  wai  at  the  time  of  the  ptiicha^e,  where 
the  easement  upon  it  is  visible  and  of  a 
tonimuous  character,  and  that  such  an 
easement  is  not  embraced  in  a  covcTi.int  of 
special  warranty.  Des vergers  x\  Willis,  56 
tta.  515;  Scribner  t'.  Holmes,  j6  Ind.  t42j 
Jamcj?  w.  Jenkins,  t  Md.  i.  Ciym/^trf  Burk 
t'.  Hill,  48  Ind.  ^t ;  s.  c..  17  Am.  Rep.  73 r ; 
ovLfrulbig  Scriboer  f.  Ilotnies.,  irt/^m, 

Enowltidgoof  InatLmbraaoeB.-- The  rights 
of  the  parties  claiming  under  a  covenant 
against  incumbrances  in  a  conveyance  wiU 
not  Ijc  affected  by  the  fact  that  the  cove* 
nan  tee  knew  of  the  incumbrsmcc  at  the  time 
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of  the  mnveyariee.    Beach  rv  Mllh 
2o6;  *,€.,  2  Am.  Rep.  290;  Snydci 
to  Ind  424 ;    Hovey  v.  Newton, 
(Mass.)  59;  Funk  t\  Voneida,  u 
R.  ( JV)  I  to;  a  C-,  14  Am.  IM< 
it  has  been  i//*/  in  North  Car' 
fact  that  both  |  ■ 
trict  ot   bind*  ' 
cumbranccs.   h.i        .... 
e.xistence   of    a   valid   01 
brance,  in  the  absence  ot 
in  procuring  the  cov  ■ 
edge  fumishes  no  re 
ancl  covenantee  is  ni>T  rnmicj  u 
cm  the  covenant.     Gragg  e^*  Wi 
N.  C.  p6. 

Taxeftt^fn  Connecticut*  f 
a  lien  upon  the  land  nf  .1  y^rx\ 
he  has  other  |>rt»iH n 
tax,  —  Brijc;g'*  *•.  M 
and  an  aciion  of  cov*  iK*rir  xvi 

It  has  been  nue!*!i<>ncd  \\ 
assessed  aficr  a  convey  a  nctv 
existing  at  the  time  of  snch 
lonstitute  a  bieach  nf  the  vn\ 
incumbrances.  Sec  i 
34  Mo.  394;   Rnnd'  v,  < 

513;  liar  tow  t^  5l.  iNi'  m<m.*-  Nat. 
K.  V.  399 ;  pierce  f.  lir en,  43 
Hulchins  r'.  Moody*  30  Vt.  656. 

But  it  is  said  chat  the  riglit  of 
ernment  to  hold  land  for  imn-pa 
taxes  which  have  beLj>  assessed 
premises,  is  an  incnmbraiicc  withii 
nant  against  incumbraoceSpnotwitl 
the  fact  that  the  grantor  is  persona 
for  the  taAc^-*t!hochfan  7\  G 
Mass.  29^— ^  and  tliat  an  actiotK  in 
will  Lie. 

Asteitintat  Ut  SlrM(t,  tta. -*  V 
the   iiitic   ot   iht-  sale  tit  ihc  pre 

the  platntlds,  t^-    »  • -—  "'-- 

with  a  valid  .1 

brance  on  the  [ 

entitled  to  ternvt^i  ioj  .k  bicatlMil 

nam  againsi  incumbrances.   Ucmii 

we!l^  MjMkss.  599:  s.  c^  3  New  I; 

In  att  aet!*>n    for   breach    nl 
against  incumbrances,  conitirned  I 
ranty   deed   in   the  usual   form,  1 
original  assessment  (or  opcnin 
in  existence  M  the  time  of  tht 
the  deed,  and 
was  mnde.  it  w 
ai^sessment  rcLi .  . 
orig  i  nal    iv  sses  .*  me  n  - 
the  a5,se5smcnt  wa";  ■.• 
the  work  was  complcUtU  aiid  ^ 
t^ant  was  broken  as  sot»n  as 
musf,  F.^;^n,  47  N-  J.  L.  07  Vr  ; 
4  Crnr  Rrp,  ^o^h 

Wlieu  Eifht  of  AeCloa  ftfiivi.  — 
action  n|>on  covenants  oi  wai 
incumbianccs    arises    Upon 
payment  of  money  to  (irotcct  his 
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3cavc;r,  22  Mo,  A  pp.  J76;  S-  c.  4  \  Am,  Rep.  6901  Jphnsoiit'.  Nycc,  r?  Ohio, 

p.  308;  Taylor  7/.  Prici4t»  zt  Mo,  66;  s.  c.,  49  Am,  Dec.  444;  Ross  f'.  Dysart, 

i  ss.c*,  4  Wtbt.  Rep.  329.  ^3  Pi.  Sl  452;  Mavoi,  etc.,  v.  Whiti^  15 

It  far  Qiiiet  Enjojrment:   B«ftm-  \lcea.  &  ^V,  577.    Thus  tbifi  covenant  b 

,--     .1.  ,,^nt  for  quiet  cnjojmeni  broken  whenever  thert  jj*  an   i*ivij|u(Uary 

linst  ^  detective  title,  luas  of  pobsicsijion  bv  reason  oi  the  hostile 

Lice  thereunder  by  the  AS!*cnkm  of  lin  irieijUtibk  piiramotint  iiiic, 

It   *iititij»,     Fowltr    Ev   i*ol3ng»  6  whether  that  tiile  be  established  by  judg- 

Y.\  470  J  Connor  tK  Bernheimer^  mcni  or  not,  —  McG.iry  v,  llat-trngs.  jg  C*Q* 

•^^  y.K  *9S;   l<ea  th   Minklcr»  5  \ijo\  s.  c,  2  Am.  Rep,  4^6;  Clark  r  Line- 

yj  1C19,  Ilowcll  t^  Rkhards»  I J  bcrger;  44  Ind.  333;  Srmth  i^  Sbcpard^  15 

, 64f;  Norman  t*.  Fo^ur,  1  Mod.  Tick.  (Mass)  147;  s, c,  25  Am.  lite  43?; 

Stewart  tK  Pr^ke»  9  N.  J.  L.  (4  IlatsL)  141 ; 

covenant  the  guAraitty  extends  to  Adams  i',  Conovef.  22  ilun  (N,  Y,),  424; 

5sWn  mcfcJjf,  and  i\ot  to  the  title  Cowdrey  v.  Coit,  44  N.  V.  3S2;  s,  c-»  4  Am- 

nd.      Fowtcf  f.  Poling,  6  Uarb.  Rep.  690;  t  Ionic  Life  Ins.  Co*  ^a  Sherman, 

ro;  Whit  beck  ?/.  Cook,  15  Johns.  46  N.  V,  370;  Upton  r  Towneiid,  17C,  11. 

ii;  s.  (.,,  ?i  Am.  Dec.  272.  30;  —  when  the  hmd  b  in  possession  of  a - 

vcTLint  for  4]U3et  enjoyment  b  not  stranger  under  a  paramount  litle.wlio  keep» 

t€  covenant  for  the  protection  of  the  granlce  out  of  possession,— Ulayter  v. 

re *s  possession  against  acts  of  the  Cunningbam,  71   Cab  339;  Willy  z'.  High» 

ltd,  bitt  only  c  A I  ends  to  the  acts  tower,  12  Snied.  &  M.  (Miss,)  47l> ;  Shat- 

itittjr,  anil  ot  strangers  asserting  a  tuck  v,  Lanib,  65  N.  Y.  499;  ^a.  *:,,  22  Am. 

A  titlCi  and  not   to  the   acts  of  Rep,  656;  Nomian  in  Lee»67  U*  S*  (2  JHackJ 

who  do  not  claim  a  superior  title*  4t>tj,  507  ■  bk,  17^  L,  ed*  278;^  and  when 

V.  Holmes  13  Cal    230  j  Granger  the  title  and  posscaaion  of  the  bnd  is  dis- 

t,3pCaJ*626;  Wade  r'*  Hall viLtati,  turbed   by  reason   o!  a  suit   fn   equity, — 

37;  Dexter   ik   Maulev^   4   Cu^ti*  Martin  v'.  Martin,  i   I>cv.  (N*  C*)  l*,4t^; 

4;    Morse  v,  Gr»ddard,  1%  Mcu%  Calihrop  t/.  Heyior**  a  Mod.  54,  —  bnt  It  1^ 

17:    Sherman   z*,   Williams,  \x%  otherwise  where  such  disturbance  extends 

.  -,  tS  Am.  Rep.  522;  Hamib  only  to  a  particular  mode  of  enjoyment  0/ 

v,  2S  iMo*  199;  Loverii>g  i.  the'  land,  without  otherwise  alfecting  the 

^  >;    IL5tS;  Edgarion  7'*  Fage^  tille  or  possession.     Dennett  i^.  Alhcrton, 

i-  V*^  320,  ^i^  \  Mack  v.  Patchin,  L.  R.  7  Q.  B.  326. 

167;  A.  c,  i  Ani.  Rep*  5065  Ro&a       This  covenant   will   not   be  bfokeii   by 

,  II  !*a.  Si.  452 ;  Schuylkill  &  D.  wrongful   and  unlawful  cviciious  of  third 

[>,  s«.   Scbmt>tlt%  57  Pa«  St.  zjy^  persons,  —  Joriest/.  Woriey,  21  I^.  An.  404; 

^^-Micr,  7t  l*A.  St,  429  j  s.  c.,  10  EltiA  v,   Welch,  6  Mass.  250;  Rautin  v. 

Robertson,  2  Strobb.  (S.  C.J  L.  366;  Dud* 

i.it  there  is  an  implied  cove-  ley  t\  Fulliott.  3  T,  R*  5S4,  —  or  by  evic- 

|ujci  enjoyment  in  the  grant  of  an  tlor*5  under  rights  acquired  subsequently  lo 

al  a*,  well  as  a  corjioreal,  hercdi-  the  conveyance,  ^  Kllijs  t'.  Welch,  6  Mass. 

or,  ttc.^  I'.  Mabie,  rj  N.  Y,,  250;    Frost  t\  Earnest,  4  Whan.  fPa.)  85, 

action  in  covenant  for  the  — but  it  will  be  broken  by  an   entry   by 

-  on  either;   but  to  support  the  grantor  tortionsly  and   without    Irtje* 

cd  covenant,  the  lease  mtist  be  a  Sedgwick  t**  I!ollenb.=ick,  7  Johns.  (N.  Y,) 

Webster  xf,  r,inK:v,  46  111*  t7.  376,      Yel  an   entry  by  the  grantor  upotv 

,  Breftelt  of  the  Co?eaazit  of  Quiet  the   demised    premises    for    the    pur|>ose 

it. —  NmhJng   bnt   an  acioal   or  of  making  repairs  is  not  a  breach  of  the 

iction,  by  the  ii.sstrtion  of  a  covenant  ^>r  quiet  enjoyment^  and  no  .iction 

will  constitute  a  breach  of  will  lie  therefor.     Boslwick  v.    Williams, 

T  quiet  enjoyment,   McGary  36   fib  69;  Donpe '^>.  Gcnin,  37  How.  Pr. 

i  Cal,  360;  s,  c,  2  Am.  Rep.  |N*   Y-)  5;  a,  c.»  1  Sweeney  (N.  V*),  25; 

,'.  Feet,  14  Conn.  254  j  Hand  Mayor,  etc.,  t',  Mabie^  n  N-  ^   '5*^ 

'^^^^^^  34  t'a.  2^2;  Moore  v.  Vail,       T©rre-T«nant  —  Serving  a  notice  on  the 

p;  Clark  r.  Lmeberger,  44    Ind.  terre-tenant,  forbidding  brm  to  use  the  land, 

m a s  I*- Stickle,  32  Iowa,  76 i  Pence  and  threatening  suit  for  disobedience,  or 

,9  B.  Mon.  (Ky.l  49;  Smith   t\  filing  a  bill  for  an  injunction,  which  is  re- 

15    Pick.   {Mass.)    I47;*i*c*,  25  fused,  to  restrain  him  from  using  the  land, 

432;  Moore  t'.  Frankenficld,  25  is  not  a  breach*  of  the  covenant  for  quiet 

5;  IMurphv  t'.  Price,  4S  Mo.  2501  enjoyment  in  a  ground  rent  deed*    Jarden 

,  30  ^1.  H*  537  ;  Green  vault  7'.  Lnfferty  I  Pa.b  fi  Cent.  Rep.  593* 

I  (N.  Y.b64j;  Whitlieck  z\        Lease  f©T  Yeari.  —  And  the  imf>lied  cove- 

.^.  (N*.  V.)  4S3;  ^.  c*,  8  .^m*  nant  for  cjuict  enjoyment  contained  In  a 

7';  Minkler,  V  Lans  (N,  Y,\  lease  for  years  is  not  broken  %vherc  in  ad- 

:-.  Ci-jit,  .^  ^.  V,  jS3 ;  s.  c^,  joining  owner,  under  atatuteg  condernns  ajid 
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tears  de^n  a   (>arty  wall^  which  h  also  a  (?*.)  S4— or  the  Federal  Gov 

waII  to  the  houMjr  leaded,  for  tlic  |Hir|x>se  Dslwrn  v*    Nicholson,  Ro  U.  S« 

of  crccimg  one  ^tiiubic  Inr  a  larger  btiild*  655;   bk.  30,  L^  cd  693*     liut : 

iiig.     Bains  r.  WUi»on  (Pa.),  3  Cent.  Kep*  nek  r,  Heame,   44    A\ju   ijt; 

454;  s.  c,,  35  Cent,   I- J.   14;  9  AiL   kep*  tiallin,    12    Mn.    9;    Pirftcr   f, 

437.  Husih  (Ky.),  665;  WhiiWH^th  f. 

Although  it  i!*  imc  that  every  Ica^e  con*  Mji>a.6i,- — or  by  the  pubiitcncn 

tain^  an  hnjilkd  coven.ii>t  for  t|ytet  enjoy-  ling  f,    Molmcs,  5J  Cal   2;o, 

ment,   yet   that  covenant  extends  only  to  White,  4  Har,  &  J.  iMtl,^   v 

acis  of  the  kvssor  hin^i^clf,  and  to  injuries  Watts,  L.  K,  5  C  l\  586.    '' 

inflici^^d   under   ti    ^uiramonnt   iiik  i    it   is  t^,  Ln^ffciicc,  t  Hay  (S.  C).  .\ 

not  designed  as  an  Indemnity  .-igam^st  every  amount  loan  act  of  cvktin 

distiirbanre  of   the   Icssce^s  enjoyment   of  action  of  covenant  wilH'^ 

the  land  under  I  he  law.     Barns  tu  \Vd?ion  right  of  action  for  d 

fPa.J,  8  Cctit.   V<t\%   454  i   s,  C,   21   Cent,  pubjic   for  the  lands  ^ 

L.  J.  14:9  Atl.  Re|)   437.     See  Frost  ^'*  Larren  t',  Spalding,  z  Cal 

EarncsU  4  Whart,  {V^^)  K6;    Dobbins  c/,  Boston,   15  Pick.  (Mass^J    1 

Brown,  12  Pa*  Sl  75;   Moore  ?'*  Weber*  71  v.  Boston,  10   Pick.   (Mais.|   \ 
Pa.  .St.  4::gL     The  mcfe  facs  thai  a  house 'Huntley.  7   Wtnd.  iN.  V.|  210 

leaded  becornesumnhabttablCiU  not  enough  CincinnatJ,  11  Ohio,   4C^ :   s,    i 

to  sustain  an  action  on  the  covenant.     Car-  Uec-  737  l  Workman  ta  Miftbn, 

son  V.  Godley,  26  Pa.  Ht-  117;  Hazlett  t/.  362  j  Peck  t',  Jnnc^,  70  Pa,  bt  ^ 
Powell,  30  Pa.  ^l.  293.    This  condition  of       MUiuuri  Stile*— A  different  r 

the  pri>pcrty  must  arise  from  the  act  of  the  in  M  jssouri,  according  towhicb, 

les^r,  or  from  those  holding  a  title  para-  the  premise^  lie  appropriiited  fo 

mount.      Barns    f/.  Wilson    (Pa. J,  8  Cent,  in  cjl^c  of   lease  the  rent  will 

Kepv454;  s,  c*,  25  Cent.  L.  J.  14;  9  Atl.  pr&  ttttihy.     BirJdle    tk    HnHsnu 

Ke|i.  4;7.  597;  Kingsl,ind  -r  Claik,  24  Mc 

Fbodlag  LaqjIjp  —  It  has  been  held  that       N«w  Torit  Dofildae.—  It  Lh  A 

flooding  lands  conveyed  by  deed,  with  full  York,  that  where  jiremfsjc*    ■ 

warrantVj  by  the  owner  of  a  mill-privilege  term  of  ycarSi  and   a    pon 

eituatca  below*  in  the  exercise  of  a  para-  taken   in   the  opening  mk\  v,-^-. 

tnoiint  right,  is.  a  breath   of  the  covenant  street^  the  tenant  is  entitled  U 

for   qtikt  enjoyment  entitling  the  grantee  mcnt   of   the   rent    n^served    in 

to  recover  damages  i\\  an  action  nt  cove-  although  by  the  imi>rovement 

nant.    Scrjver  t^.  Smith,  too  N*  V*  471;  the  jiremises  left  is  rendered  mf' 

s.  c.,  1  Cent.  Rep.  763,     See  Story  zk  N.  Y*  than   the   whole    premises 

Kiev.  R.  R.Co.,  9  N.  V*  185;  Eaton  f^.  Bos-  thereto.  GiJtej.piei'.Thoni.! 

ton»  C*  &  M-   K.  R.  Co,  51   N,  H.  504;  Y,)  464,  4^^  >»<?e,  on  ihk  sii: 

Fumi>clly  v.  Green  Bav  Co.,  80  U,  S,  (tj  t^^-  Apportionmeitt,  B.;   z   . 

Wall.)  <66i  bk.  20,  L.  ed.  5^7.  Bac.  Abi.  tit  Rent,  L..  N*.. 

Whftt   ei>niUtitt«]  fta   Imedon^   Aetttftl  3  Kent,  Comm.  469;   t    !.n 

Evictioai.  —  Ai:tu.i]   eviction  U  where  the  Cro.  EiU*  622,  a.;  Anoiiv  liM.^, 

grantee  is  actually  ousted  of  his  pos^session  771. 

of  the  |>reniiscs  by  a  Btr anger  under  para-       Camtnicti^e    Evietiomi V 

mount  title,  or  by  acts  of  dispos-sesision  by  grantor,  by  hib  ow  n  acis  or  b'^- 

the  grantor,  —  Robinson  t*.  Deering,  56  Me.  en rement,  diminishes  the  eti 

358;  Burdman  ta  Osborn^  23  Pick,  (itass.)  demised  premises  in  a  tnat> 

29 1 ;   Fitchburg  Co-  i".  Melven,  15   Mai^s.  renders  such  cnjovracTit  impo&i 

26:^;    Rnsaell  ?X    Fabyan,   27    N.    H*    cagi  will  be  a  constructive  eviction,  ^i 

Home  IJfe  Ins*  Co-  ti  Sherman,  46  NT  V.  ing  a  part  of  a  house  for  imr . 

373  \  **  but  a  diisturbance  by  a  stranger  with-  —  [>yett  r*,  Pendleton.  8  Cn 

out  claim  to  a  j>aramoutit  title  will  not  con-  See  also  Mwris  v.  Tin.!-; 

stitutc  an  eviction,  ar>d  an  action  in  cove-  Rogers  f.  tJ*ttTijm,  35 

nant  on  the  covenant  in  llie  deed,     Welles  r>enisnn   i*,   Fard,   7    i 

t\  Castles,  3  Gray  (MassJ,  323;  Royce  r  Trnesdell  v,  Hooth.  4  llun  (N 

Guggenhien^,  lo5  Mass    205;  s.  c,  S  Am.  Cohen  r,  I)u|iont»  I   Sandf.  f^ 
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Rep.  322;    Palmer  v.   Wetmore,   2  Sandf.  Oilhoolevt .  Wa-sl 

(N.    V  )    3161    WAiXtXx   IK  Powell,  30    Pa.  .Side,  etc,   lUnk 

St.   293;   Schuvlkil!   St    D.    R.  R.   Co.   v.  ^mim    Dewett    ..   . 

Schmocic,  1^7  I *a.  St.  173;  Moore  1^.  Weber,  «.  c,  r?  Am.  Rep.  5H  ; 

71  Pa.  St.  429;  s,  c»  10  Am.  Rep.  70S,  ton,  IJO   Ma^s.  2S4*  — 

Djs|sosscjision  by  an  exercise  of  the  right  by   the    lessor,    or   with    hL->    i, 

of  eminent  domain,  or  other  acts  of   the  near  the  tvrcmist^  a*  i<>  mater 

State^—  ICIlis  v,  Welch,  6  Mass,  246;  s.c,  Ihclr  enjoyment, —  Wrt^ht  r*  U 

4  Am.  Dec*  353;  Frost  f*.  Earnest,  4  W  hart,  293;    Royce  v,   Guggenlteiiii« 
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,  S  Am.    Rep,  j*5;   Shrntian  p, 

113   Miiss    481  ;   &.  c,  iti  Am. 

^f>r  sfiv  icfs  vvhkli  render  the 

■  v  them, —  ilalli- 

.  c,t74  Atir,  Htc. 

-MS  T^  lil.  4r4 ,  Hayncr  v, 

\Ql  5,  i.,»  14  Am.  Rep.  124: 

M(,  7  MtL  375:  s,  c,  6r  Am. 

trullcT  t,  Rt)Uy»  ro  Gray  <\fa5i^»), 

son   r.   K<klv.  i:r   Mo/ 209;    St. 

5  Hm'(N.  Y4t  590;  Luw- 

I,  35   Wtnd.  tN.  V.)   44 j; 

L.  JO  N.  Y  3Sr ;  tknnct  v. 

(I**-) I  339;   l**c*'  ^''  Carr, 

;  Wilson  XK  Smith,  5  Ycig. 

fi^ ;  A  Ig«r  V,  Kennedy,  49  vt.109 ; 

ni,  Rep    117. 

of  uc^psiss  which  f(o 
!r  vvitli  the  enjoyment 
.,,  .  .  MM.i  uiinpel  ibe  gramee  to 
he  posscssioup  do  nat  amount  to 
:itve  eviction,  yet  the  j»iantor  is 
them  J  ike  any  other  trespasser. 
er  7.  Smith,  G3  [II.  430^  s,  c,  1 4 
124;  Day  £^  Watson,  S  Mich. 
ti  r,  Aiikici,  45  N.1I.  35;  Gaidtier 
^3  Hill  (K.  \'.J.  3jO;  Edf^erion 
:o  X.  V,  281;  HennLt  -^  liittle. 
^aj!,^39;  WiTson  7%  Smith,  5  Yerg- 
9;  Briggs  :'.  Halli  4  Leigh  (Va!), 
j6  Am.  l)t^'*  5:26- 

if  clemiscd  prcm- 
i-r,  if  the  grantee 

.       ,,,.,,^..  .uil  l>e  ito  cviciinn, 

raniee,  it  a  lesi,ee,  will   be  liiibie 

HI  it!  covenant  on  his  covenant*-^ 

nbeim,  106  Mass.  jor ;  s  c., 

;  J  AC  k  son  I*.  EdHv,  I3  Mo. 

Pri^t.  t  Rosw.  (N.  V.)  -8; 

ton,  %  Cow.  (N.  \^t    7J;; 

,  -i.^c,  2^  X.  V,  23t ;  Lotmsbery 

Jt  N.  V.  514  ;  Alger  v.  Kennedy, 

;  li-  c.  24  Am.  kep*  117. 

Evictiwi.  —  A  tetiaHt  will  t>e  re- 

11  [^lyment  of  renf,  m>  an  action 

r  in  the  k*ise,  to  the  extent 

.  where  a  Irani al   eviction 

nets  of  strangers,  in  viola- 

c  lessor's  covenant  for  floicl  en- 

Martfii  V.  Martin,  7   MtK  175; 

Pendleton,  8  Cow,  ^N.  VO  757; 

n    Mc Arthur,    I    E.    D.   Smith 

147;    Lawrence    V.    French,   25 

,  v.)  443;   liJafr  V.  Cl^Xton,  rS 

;  MorriBon  v..  Chadwick,  7  C  11 

ere  the  part  Jul  evict  itm  of  the 

ly  the  procurement  of  the  lessor, 
rent    is  i>u 'upended   during  the 

Ttol  ^nch  evict  inn,  and  the  Jesse  c 
10   *t  band  on   the    premises,  and 

\m  liability  for  rent  altogethtr. 

\>.  Ho1mes,'2i  Cal.  230;  Need  r>. 
17  Conn.  4^9;  Snntn  f,  Sttgcl- 

[fi.   141 ;    Lelshman  t\  White,  i 

iss.),  4S9;    Shtimway  v*  Collins, 


6  CJrav  (Mass.),  117 ;  Roycc  th  Guggenheim, 
106  M.tss,  joj  ;  s.  C,  S  Am,  Kep,  322;  Col- 
burn  r.  Morrdl,  tt7  Mass.  3O2;  s*  c,  ig 
A  til.  Rep.  415;  l-cwls  f,  Psiyii,  4  Wciid, 
(N  v.)  4231  ChrihlophcF  xk  Austin.  11 
N\  V.  216;  Edj*ertt>n  i\  I'age,  20  N,  V.  2St ; 
[*ier  f\  Carr,  09  Pa.  St  326;  Wi1i«iti  v^ 
Smith,  5  Vtrg.  t  l'cnn4  379, 

Rut  neither  total  nor  partial  cviciion  will 
prevent  the  Icissqr  from  collecting  rent 
already  dnc  when  the  eviction  took  place. 
(jilc-st'.Comstock,4  X.  V,  270;  i*.c.,  51  Am. 
Dec*  374 :  Kesstcr  v.  McConachj,  I  Rawle 

(l>)t4J^- 

Covenant  of  Wapranty,  -^  The  co verdant 
of  warranty  is  an  assurance  by  the  grantor 
of  the  estate  that  the  jp^rantee  shall  enjoy 
the  same  without  interruption,  by  virtue  of 
a  paranmunt  title.  Rindskopf  r/.  Karniers* 
Loan  &  Trust  Co.,  58  tLob.  (N  Y.)  36 j 
Moore  i'.  Lanham,  3  Itdl  (S.  C),  304. 

On  breach  of  his  coveii.mti  an  aclton  of 
covenant  for  damages  lor  such  brcAch  will 
lie. 

This  is  the  most  effective  covenant  in 
American  deed**, —  Lcary  c  Durham, 4  Gi. 
601  ;  Foote  t\  liorncr,  lb  Ohio,  32Q;  !♦,  c, 
36  Am,  Dec. 90;  ncjtc  Ukkiivsont'.  Hoomes, 
8  Grati.  {\\\.)  39i>  — goc?*  to  the  titk  as 
\^e]|  as  to  the  posses.sion,  —  Pal  ton  f,  Kctt- 
iiddvt  J  A.  K.  Mar^h.  tKy.)  3%;  s.  C.,  10 
Am'  Dec-  74^;  Blanc  hard  t*.  Brooks,  tl 
Pick,  (Mass.)  57  ;  Fowler  i/,  Polin|^,  6  iSarb. 
(N.  W]  170  i  Rowe  v.  Heath,  23  Tex*  6r4i 
Williams  r.  Wctherbee,  I  Aik.  {Vt.)  233; 
Itrown  I'.  Jackson,  i5  U.  S,  (3  Wheal* J  449; 
bk,  4,  i--  ed.  433,  --*  is  »  jiersnnal  covenant, 
— -Cole  t'  Raymond,  9  Gray  (Mas?*,ll,  2171 
Townsend  ^*.  Morris,  6  Cow.  (N.  Y,\  126; 
Tabb  -'.  H  in  ford,  4  Leigh  (V'a.|,  132;  s.  c*, 
26  .^m.  Dec  317,  —  and  runs  with  the  land. 
Wcad  "A  Larkin,  54  fib  4S9;  s.  e,  J  Aou 
Rep.  1491  Mmire  T^  Merriri,  t7  N.  H,  St  i 
&.  c,  43  .4m.  Dec.  5031  Rind^kopf  7^, 
Farm  era*  Loan  Co.,  58  Birb,  (N.  V.J  36; 
Snydam  v  Jonc.^,  10  Wend.  {N.  Y  I  tSo; 
a,  c,  25  Am.  Dec.  55J!;  King  r.  Kerr,  | 
Ohio,  154;  s.  c,  22  Am.  Dec.  777;  Wilsoa 
r,  Taylor,  9  Ohio  St.  595;  a.  c,  if  Aitu 
Dec.  48S. 

A  sj>ccial  warranty  in  a  deed  has  not  the 
effect  of  controlling  a  preccdei^t  general 
covenant*  Bender  zk  Fromlierger,  4  U.  S. 
(4  I)aU,U3f^:  hk.  r.  L.  ed.  899. 

The  covenant  '* to  warrant  and  defend" 
property  for  which  a  quit-ciaim  t\^^<\  \%  exc- 
aitcd  "against  all  claims.  United  States 
excepted,"  does  not  cover  the  interest  of 
the  United  States,  nor  preclude  Us  acqui- 
sition by  the  covenantors  or  their  heiri^  for 
thtmsE.dves.  Davenport  r-,  Lamk  80  U*  S* 
{ii,  \\,\\\.)  4iS:  bk.  20,  L.  ed.  6«^s. 

Breach  of  Warranty,  wliat  tioaititmtet. 
—  To  constitute  a  breach  of  the  warraniy, 
and  entitle  the  grantee  to  an  action  on  the 
covenant,  the  eviction   must   be  l^y  para- 
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mount  tiilc,  — Fowler  v.  I^Ung,  6  Harb. 
(N.  Y.}  165,  —  and  thti^  must  lje  nn  acttiiii 
oj  codslnittivc  cvictiqii  of  the  whole  or  4 
part  of  the  premUcs,  Ik'cla'  e'.  i5W4rt\vout, 
&  III,  179;  bQstwick  TJ.  Williams,  36  11 U 
69;  Funk  i'*  Crcswcll,  5  towii,it8;  Mott  p. 
Palmer,  J  N*  Y,  564;  West  t?»  Stewart,  7 
Pa*  St.  133. 

But  it  is  ^fld  in  South  Caroling  that  ihc 
covenant  is  broken  hy  tht  cxbtcnce  ot  a 
paramount  talk"  in  A  tliitd  person »  without 
either  actual  t»r  constructive  eviction. 
Biggus  2f,  liradlev,  1  McC  (S,  C)  500; 
Macke  v.  CoIIms,  2  Nott  &  M.  {S.  C.J 
186;  a.  c,  to  Am.  Dec.  586. 

In  order  to  su^tiin  an  action  for  a  breach 
of  covenant  of  warranty,  an  eviction  by 
r*FOces*  *}(  law  is  not  neccs^arj'.  Fatton  r. 
Kennedy,  I  A-  K.  Marsh.  (KvJ  jSg;  s.  c, 

10  Am/  Dec.  744;  Green  vault  z*.  Davis,  4 
Hill  (N.  y.Jp  643-  Ct.*m/iarv  Stett-art  f^ 
Drake^g  N.  J.  L.  (4  Halst*!  139;  Slipe  w. 
Stipe,  2  Head  (Tenn,),  t6g.  A  grantee 
tuay  volmilarily  yitld  tht*  pojir^e^ion  upon 
demand  of  the  owner  of  the  paramount 
ttlle^  —  McGary  v.  Hastings^  39  Cal.  360 ; 
£.  C,  2  Am.  Rep.  456;  Claycomb  t'.  Monger, 
51  111.  376;  Funk  t^,  Cresvvell,  5  luwa,  65; 
firandt  f,  Foster,  5  Iowa,  297 ;  ISooker  7*. 
Bell,  J  I'ibb  (Ky.),  173;  a.  c-,  6  Am*  Dec. 
641 ;  Donnclt  f.  Thompson,  10  Me,  [70; 
fi.  C-,  25  Am*  Dec.  2i6i  GHman  r.  Haven, 

11  Cii^h.  (Ma2*s.J  jjO;  Kstabronk  r.  .Smitli, 
6  Cray  (Mass,},  572;  s.  c,  66  Am.  Ucc.  445; 
Hamiltun  v.  CulU,  4  Mass.  349 ;  h.  C,  3  Am, 
Dec,  Z2I\  Sprague  r.  Haker,  17  Mass.  586; 
Lonmis  r^  Ikdcl,  It  N,  H.  73;  Kellogg  r* 
Plait,  33  N.  J.  U  (4  Vr.l  p^;  C.;rei.n vault  5.. 
Davb,  4  Hill  {N.  VK  643;  Clarke  tK  JHc^ 
Anulty,  3  Serg.  &  K.  ( J*a.}  364 ;  Kncppci  t\ 
Kurtjt,  58  Pa.  St.*^4;  Peck  r.  Hcnulcy,  20 
Tcx.6j\ic0fi/rij,  Ferris -L  HarshcA,  i  Mart. 
&  V.  itcim*)  52;  s*c.,  17  Am*  Due.  78;;  — 
b«t  he  does  sn  at  his  peril,  And  in  a  subse- 
quent action  on  the  eovcn^xnt  the  burden 
of  ^ironf  h  on  him  10  show  that  the  title  to 
which  he  yieldeti  was  really  the  paramount 
Ullc.  Clavcnmb  7'.  Mungcr.  5*  IJl.  377  ; 
Cranoe  p.  Collenbaogh,  47  Ind,  256 ;  tiyer- 
*on  F.  Chapm:in,  66  Me.  557;  SmitK  e% 
Shepard,  15  Pick  (Mass,)  147 j  s,  c.,  25 
Am*  Dec.  433  ;  IfamlUon  t^  Cutis,  4  Mass. 
355 ;  s.  c,  3  Am.  Dec.  222  ;  Merritt  r*  Morse, 
1^  Mass.  276;  Hall  r.  Bray,  151  Mo,  288; 
Stone  tK  nooker,  9  Cow**ji^.  W)  154; 
Clarke  v.  McAnuUy,  3  Serg.  &  R.  (Pa.) 
3641  Smith  7'.  ST>rague,  40  Vt.  45;  Somcrs 
7«.  Schmidt,  24  Wis.  4*7.  A  judgment  in 
ejectment  h  a  breach  of  the  ctiven;int  with- 
out an  actual  eviction,  —  Norton  ea.  Jackson, 
5  CaU  263;  Hannah  zk  Henderson,  4  Ind. 
474;  Cummings  r^  Kennedy,  3  Lilt.  (Ky.J 
ii8;  s*c.,  14  Am.  Dec.  45;  Hale  f.  New 
Orleans,  13  La.  An.  499;  Cowdrey  f *.  Con, 
44  N.  v.  3S2;  s.  c,  4  Am.  Rep.  690;  Lough- 
ran  V.  Ross,  45  K.  H.  793  ;  King  r.  Keir,  5 


ise 


Ohio,  1 58 ;  i.  c,  32  Am*  Dec  77* 

j>.  Brltiain,  5  Sneed  (TcttTi*),  t  - 
L.  Wcthcrbee,  i  Aik.  (Vt ) 
Shomway,  1   D.  Chi|>.  (Vij    . 
Am.  Dec,  704;  Gleatson  t^.  Sm. 
593;  Noonan  ».  L«e,  67  U.  S, 
499;  bk.  17,  L.  ed.  27S.    Compat 
Harshea,  1  Mart  ^  VJTcnn)  4 
Am.  Dec.  782,^ — i^^r  '  ' 

when  aconstrutiiv 
place.     McGary  r  -  <^- ^  j. 

s.  c*,  2  Am.  Rep.  450^  Jonc*  r-  ' 
111.  346*  Kansas  k  Pair.  R.  R.  C 
tncyer,  19  Kan,  539;  Whitney  v. 
6  C  u  H  h -  ( M  ass ,  J  1 24.  C&mpare  J 
Crogan,  3  /*  J-  Marsh.  (Ky.i  -^ 
Am,  Dec.  139;  Durrtib  f. 
Miss.  537 ;  Dyer  ^^  Hritton,  5  . 

But  a  covenant  of  warranty  is  1 
by  eviction,  unless   ander  a    b 
pkramfmnt  title.     Gfcistin  f 
396,     Thus,  nhcre  kind  16  ^ 
the  exercise  of  the  right  *ii 
main,  tliis  wfil  not  conslitui 
the  covenant  of  warranty,     ' 
14  Cal.  474;  Ktmball  a*.  Ttmp 
452  ;  Doc  f.  I)owdaU,  3  Houi*f,  1 
Kaymi>nd  r-.  R.ivmond,   10  Vnn 
T34-,  .Sweet  V.  llrntti^  12  Mclc  (  ^ 
s.  c*,  45    Ain-    Dtt*    21'       ^''' 
Brooke,  13  Pick-  {MilS^ 
fee,    14   N,    \L    2lS ;     \ 
K,  J.   L  0  Vr.J  505;  VVhkt*', 
Ohio  St  344  i  fVtk  f.  Jiitic^,  70 
Brown  i^  Jatk^on,  »6  US.  (3  VV 
bk*  4,  L.  ed.  432 

Ifittftsicet  of  Bfeftoh  %t  CoTcmt 
TftlltF^  —  In!5[aiu:c*tif  a  !>rt.rch  o 
nant  of  warraniy*  for  ^loih  in 
cove  na  nt   will    1 1  c,   arc    c  v  i  - 
procc5ys  under  a  prior  mnrtL 
tf.  Whitney,  3  Mtr^     *'  ^r, 

p.  Ad.Tms,  S  Pick  :^  i  * 

Baker,    17   Ma-**,   y.,   .  „  .1^5  1 
119  Mass,  500;  Smith  r.  Dixoi 
St*  471  -     Camffit^  Curtis  r.   D 
Me,  499;  C*>wdry  v,  Coit,  44  > 
s.  c„  4  Am.  Rep.  6<iOt  — or  ond^ 
pi  red  term  for  years.  ^  Rict^     ' 
9  Wend.  (N*  V  M'fn  *  the  ^ 
c;t*4cment  of  T(|,5hi  of  way  o\ 
a  part  of  tlJc  prcmbics,  —  lU 
30  Me*   561;    Lainb  r*   Dar.. 
3341   Harlow  f^  Thomas.  15   In 
66  J  Roa^  7'.  Steele,  40  Vt.  3 to, 
oi>euifig  of  a  highwiiv  ovct   "' 
veycd  in  the  exercise  of  the 
nent  domain  is  not,—  Alabi 
Tf.  Kennedy,  39  Ala*  307  ;  Spank 
Elevated   k.    R.  Vtv^   3    Abb    ( 
N*C.  467;  Pros  I  t'.  E»ru 
86;  Dobbin  z*.   Brown,   i 
ley  ?'*  Miltenl>crgf:r,  31    -  ^       ^ 
f\  Jonc&t  70  P;i*  Si,  S3  :  —  and  b 
ing  right  in   another  to  *lraw  v 
the  premises  by  ah  ai^uodueL 
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[mt  of  a  certain  sum  of  tnoney  to  be  discharged  in  good  cur- 

tb,  59  Me.  524 ;    Clark  zk  Con  roe,        An    exercise   of    the    right   of    emlfient 
^69  J  Day  a^  AdaiTtN  43  Vt,  51Q*  dmfiatti«   ir.  condemning    the  cat  ate  of    a 

vrnnnf  of  warranty  is  not  broken    lesijce,  is  held  not  lo  impair  the  oblig^tioti 
■A  MX  irioimliraiice  which    tjf  the  covenitri  to  .surrender  or  any  other 
il  to  pay  as  part  of  the    caveiiant  in  the  lc;i5e»     Kip  t^  Ntw  York 
...,....,.     i'ttaiau  V.  Connor,  a?  Ind.    h  Uar.  R*  fC  Co.,  67  N,  Y.  227. 

And  it  has  been  s^k)  th^t  the  contract  of 

liergal   or  tuftious  eviction  is  nol  a   a  railroad   company  with  one    telegraph 

ut  a  gciicrdil  covenant  of  warranty,   company,  10  allow  tfic  estclusive  use  of  Jts 

f.  Kennedy.  I   Ae  K*  Marsh.  (Ky,f    fight  of  way,  will  not  prevent  a  condemna- 

■■  Am/ Dec*  744,     lint  where  a    tion  of  a  use  of  way  by  another  telegraph 

i.mt  is  given  agaiosi  the  claims    company.    New  Orlean^i,  M.  &  T.  K,  K.Co. 

.L   ^^rtain  per.'^ons.  therein  named,    f*  Southern  TcL  Co.,  53  Ala,  2n» 

All  persons  hold  their  properly  subjecl 


ic  broken  by  an  eviction  by  the  per- 
under  the  claims  ^petihed.  Kim 
Temple,   z\   Cab   452;  Paltoti 


ly,  1  A.  K.  Marsh.  (Ky,>  3S9;  s.  c, 
Dec  744  :  f:tai].trd  f.  Child,  46  Me. 
om>tock  I'.  Sinilh>  13  Pick.  (Mass.) 


to  requisitions  for  the  public  servict^  Don- 
na her  r.  Missiii&tppi,  8  Smed.  ^  M,  (Miss.) 
649;  iioiiaparte  i/.  Camden    R,  R,  IJald  . 

c:c,205^. 

Thus  it  has  Iteen   heU(   that   land  just 

c,  2}  Am.  Dec;  670";  Davcnjjorl  t\  granted  by  the  Stale  may  lie  taken  for  the 

So  U.  S*  (13  Wall,)  41S ;  bk*  zoi  purposes 'of   a   pnlibc   highway*      Enfield 

^^V  bridge  Co.  xk  Hartford  K.  R,  Co,,  t;  Conn 

use  of  Kight  of  Eminent  Domain,  40;  ^i,  c^,  42  Am.  Dec,  716 

a  wt^t[-L-sLiihl[5he<|  principit:  of  law        FabUct    Eighwi|r:     hXL  Ittommi^ratiee. ^ 

'ire    may   not    dcslrm'   or  Any  right  of  a  ihiid  |>erNon,  in  the  Und 

•f  indivjduab  secured  to  conveyed,  to  the  diniinullun  of  the  valijc 

..,,     A  their  ci>ntr:icts*     U.  S.  of  the  landja  an  incuml>rancc,  though  thai 

An.    L   §    to.      See  also  Jones  %\  interes»t  be  consistent  with  the  passing  of 

,  2  Paine,  C  C*  6S3»  the  fee  by  the  deed  of  conveyance.    Tbi 

■^   of    the  federal  coniiti lotion,  effect  is  the same^  whether  that  third pcrsoki 

iceesto  mdividii^ils  theii  rights  is  an  individual,  a  company,  or  a  cOn>or:) 

:        f  in   their  tion*  either  private  or  public.     The  diminn 

Ih^t  all  tion   is  a,s  great,  whether  the  properly  i- 

.,  Joeti  nor  incumbered  by  a  public  highway,  as  bv  a 

c   wuh  the  |>Qwer  of  the  Stale  to  private  passage,  ootained  by  contract!  W- 

fti  the  property  affected,  on  giving  cause  the  public  has  such '3  right  in  its 

.  therefor.     Atl  properly  highwavs  that  il  cannot  be  divested  of  them 

v^\   vie  Id  to  the  good  of  by  a  private  individuaL     The  fact  that  ihe 

'^mands  of  the  sovc-  Jikumbrance   is  of  a   public   nature,  and 

.  45  Ta,  St.  495.  the  records  of  the  State  furnish  a  construe 

^  i?sol  the  individuals  tive  notice  to  the  vendee  of  the  rights  of 

thcrtiby  unpaired,  t>ccause  fullcom'  the  public^  or  that  he  had  actual   personal 

t>n  IS  given.     While  a  State  or  gov-  notice  of  its  existence,  is  no  bar  lo  a  rigbl 

t  may  nr^t  annul  or  modify  a  grant  of  action.     It  has  been  held  from  an  early 

ttr  a  lea«je,  or  1  mortgage  upon  it,  date    in    many   of    the    Slates,  —  notably 

'^  '      ^' '^nlc  or  a  part  of  the  MaHsachiHeils,   Maine,  New     Hampshire* 

>rnpensation  there-  and  Connecticut,  —  that  a  |>ublrc  highway 

:>riation  by  the  pub-  over  and   upon  property  sold,  with  a  war- 

M  tiiji  iii  rrnpjir  the  oblJj;ations  of  ranty  against   incumbrancc^h  cornea  withm 

fTirt  contained  in  the  j^rant  —  Young  the  warranty,  and  Ihat  an  action  in  cnvcnanr 

.  \  Go,  11;  Fletcher  r.  Peck,  will  lie.    Sec  Hubbard  r^.  Norton,  10 Conn. 

r.)  87;  bk.  3,  L,ed.  162  ;  West  43 1 ;  fiurk  v.  Hill.  4S  Ind.  %t  \  s,  c,  17  Am> 

Co.  ^A  Dix,  47  U  S,  (6  How.)  Rep.  711 ;  Havnesv,  Young,  ^6  Mc.  557; 

!,,  ed.  535 ;  Johnson  f.  United  Parish  r^.  WhilneV,  J  Crav   iMass>),    ^(6| 

of  CI,  243  — or  lea^^— Ala-  Kellogg  v.  Inger4oll,^3  Mass,  97,  lot ;  Rllis 

t  V.  K.  R.  Co.  c.  Kenncv%  39  Ala*  ?^  Welsh,  6  Mass.  246;  s.  c*,  4  Am,  Dec* 

wit*  Karnesl,4  Whiirt,  (Pa4  86, —  \2i\  Pritchard  rv  Atkinson,  3  N,  H.  3351 

I  y\\^  of  wai  ranlv.  —  Dobbins  %*.  Wilson  t\  Cochran,  46  Pa.  St.  2J2  i  Kuiler 

J   St,  7?  ;  Bailey  t^.  Mikenbcr-  v.  CJale,  27  Vt.  739. 

■;  37  ;  —  for  quiet  enjoyment, —        And  this  is  true,  even  though  the  grantee 

r'.  h^Tne>t.  4  Whart  (Pa,i  86; —  was  aware  of  its  extstence  when  he  look 

nsl  Incumbrances.     Alabama  &  V\  the  deed  and  paid  the  consideraiton.     Dunn 

!q.  t\  Kertrtcy,  ;J9  Ala-  307  tk  White,  1  Ala*  645;  HyblMrd  v.  Norton, 
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rent  bank  notes ; '  for  breach  of  a  covenant  to  save  hnrv 
a  judgmcni ;    for  the  breach  of  the  covenant  in  a  Icii 


loConn,  43* ;  Hcach  ?•.  Miller,  s%  lit,  ac/>; 
s.  r.|3  Aiiv  R<ri^  2*^0 ;  Mfdlcr  f-.  Hyatt,  *S 
ln<r  (71 ;  ^Snyvler  ''*  l*a.nc,  10  I  mi*  4^4; 
itiitivcy  y.  NtiwUm,  7  Titk,  (Ma^is.)!  2yj 
Ihirluw  ('.  1  humas*  15  i*ick.  (MaiisJ  65; 
l.oiTg  T.^.  Molcr,  5  CJhti>  Si.  271;  Funk  v 
V'oticttlji  II  Scru.  &  R,  jl*a.)  rr2;  h.  c  »  j6 
Am*  Dee.  017  ;  kinc^vd  r'*  lirilUtti*  5  hacctl 
(Tenn*),  r  rg.  V^mpure  Ku^c  ^s/.  AlcCunc, 
22  Wit*,  62.1 

It  was  formerly  //r/*/  in  Indiiina  (Hcii1> 
ncr  ?'*  Molmcst,  id  Ind.  142)  l(i*tt  a  imblic 
ro^d  wai  ttoi  an  ir*t:uml»raitcc  wjtliin  a 
tt%irnmty  iigainst  iiitiiriibijnLcs;  \i\x\  the 
dfjctrme of  ^ci ibiiCT %k  I laimt"*  WAii  rtvti.ncd 
\\\  Hnfk  ?',  Hill,  48  Irtd  52;  Si*  c*,  17  Am* 
Kcp.  713,  i*!itl  has  never  smcc  obtained  iu 
that  Sute*  Uwt  in  New  Yurk,  l*cnrj**yN 
vaiiij,  ami  Wibcon^^in,  ihe  co*ifi?»  h^iii  ihat 
ihe  purdiastc  is  made  MjUjcct  lt>  the  public 
highway;  that  there  is  no  breach  of  the 
watrinty,  and  that  an  action  ni  covenani 
will  nut  lie.  Sec  Whitb^ck  v.  Cook,  15 
|i>hn^  (t^J.  V4  483 1  &,  i:.,  S  Am.  Dec*  272; 
"Pjitlcrsan  T\  Artlmrs  O  W;itu»  (Pa.),  \\2\ 
Wilsun  V.  Cochran,  40  Pa*  St*  1%1\  Kut2 
XK  McCune,  22  W't*.  618. 

In  Georgia,  if  the  highway  \^  known  to 
Ihe  ourrhastcr  to  exist  at  the  time  of  the 
jnifcbase,  the  cuvcnani  ib  aot  broken* 
D cs verge rs  n,  VViMis*,  $6  Ga*  515;  &.  c,^  21 
Am.  kep.  1?^. 

Bmlwar'i  Sigtit  ©f  W«y,  — There  arc 
nomcrouj.  ca^cii  bo]  ding  th^t  a  right  t*f  w;w 
in  .1  railfij.id  is  an  incimibrance  for  v^ hich 
iIm*  covrnanice  mav  recover  in  an  action  in 
covenant.  See  Hubbard  v.  Norton^  lo 
Conn.  4JI  ;  Beach  V.  MiJle^  %\  III  206; 
s  c^  2  Am.  Re(i.  290  j  llurk  xk  11(11,48  hid. 
S2;  -^s  c,  17  Am.  kep-  731  ;  Van  Wagner 
tu  Vifi  No'iiriind,  r^  Iowa,  435;  Barlow  r* 
McKmley,  24  Iowa,  69;  Mavnc^  v..  V'oiiiig, 
Vi  Mc.  557  ;  i^mlj^'.  l):infonft,  59  Me.  523  ; 
Keltogg  f*.  Ingersol^  2  Ma^^a.  97 ;  Prc^cotl 
'\  Tr«4;man.  4  Mass,  627  ;  s.c,  13  Atti.  Dec* 
752;  Harlow  v,  Thom^is,  15  Pick.  (Ma^is.J 
66;  Kellogg  r^  Maliti,  50  Mo,  496,  s;oo; 
a.  c*,  11  AW  Rep.  436; 'Williams  2\  Halt, 
62  Mo.  405;  Gikaf.  Uurgo,  1  Dtier  (N.y.)» 

And  this  IS  true,  although  he  had  full 
knowledge  of  the  mcumbrance  at  the  time 
he  nicceptcd  the  conveyance^  Beach  v. 
Miller,  51  III.  207;  $  c.,  2  Am.  Re|j.  290; 
Barlow  t^  McKinlty,  24  Iowa,  69. 

lUof  al  Tax  Sale.  —  A  tax  deed  of  land  is 
no  incumbrance  within  the  meaning  of  a 
covenant  against  inctimbrancea,  where  the 
sale  was  d  legal  for  want  of  compliance 
with  statutory  refjuirementii  and  the  tax 
pyrchascr  having  pakl  the  taxes,  extin- 
guished them,  and  therefore  not  even  the 
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rax  was  nn  tnctimbr.ince*  f'wtr 
lUili,  56  Vt.  _;S4;  s,  r.,  19  Ceivr  1 

Cdvenant  vst  JmXXk^x  Aiiurjiii 
covenant  lor  hiriher  a^s^urarite,  tin 
csitcnstvtiy  in  Kngland,  is  but  rai 
in  .'\nierican  deed*  Slx  (iwvnn  r>, 
Z  Gill  &  J.  (Md  )  420;  Colbv  f.  C 
Uarb,  (iN*  V.J  3J9;  JSfcli»on  V,  II 
CiU  (Va*)  394- 

Bv  thl5  cuvcnant  ihc  gr:intnr  w 
to  c!o  soch  adttitiotial  1^ 
tnay  be  ncce^*>ary  for  ilu 
transief,  at  the  rc^uIrrnK m 
nantcc^     Sec  Aimstjong  v.  I 
5t7t  Miller  %\  Par^ons^  9  y 

jSh;  King  r,  Jutic*,  5  Taurk*  4 
well'i  CaAc,  5  Co.  kep*  19  b.  It 
nant  which  run*  wiib  the  fantt 
Osgood,  Z9  liarh.  (V    '       --1 

111  t  he  i; xe ci  1 1 i ^3%  1  n *1 1 

amy  fur  further  a-  i\c  j 

not  required  10  do  imne^vkary  — 
Bickford,  7  Price.  550;  s.  c,  o  P 
or  impossible  acts/  Pci  and  Call 
I  Leon.  304.  And  the  rcqucat  iu 
fonnance  of  thk  covenant  nin*t 
within  a  rcasionablc  time,  or  ;in 
covenant  f**r  it*  breath  will  not 
Wilier  i\  l*ftr?»on%,  9  Johni.  <N* 
Heron  v\  Treync,  2  iA,  Kaym.  7! 

A  covenant  tor  further  assur 
talned  in  a  void  conveyance  1%  d< 
the  nullity  of  the  original  co 
Union  Trust  Co*  of  N.  Y.  v.  iMv 
N.  V-  729,  s.  c,  tuh  iiom.  Union 
of  K.  V,  x\  Kocheiter  ^  W  k 
Cent*  Rep*  840;  Kash  p.  A»l 
Jones,  195. 

1,  Jackson  f  .\Vaddi!l,  1  Stcw  ( 
Sec  Pit  r.  Conovcr,  6  \.  f.  L  ( t  il? 

Indemnitf  a^atDit  Jadgment* 
lion  lor  daiiiii^es  on  ,%  covt mint 
iiity  against  a  judgment  may  Ifc  n 
immediately  u|^n  iht  rucovcrv  ol 
montj  and  this,  although  the 
\\:\%  not  been  paid  by  covena 
al!hou;*h  covenantor  wa*  not  a  ] 
had  no  ttoticc  of  the  foimer  acii' 
ner  v.  RccveA,  103  N.  V.  527  j  s.  < 
Kep.  415. 

A  covenant  to  indemnlfv  ipatni 
judgment,  ch^ir  it*  1 

the  recovery  <  > 

a  charge  or  Ii:iL  .  . . ,   .  _ 

nant  vvill  lie*  Conncf  f'*  Kcevei 
Y.  527  *  s.  e.,  5  Cent.  Kcp*  415. 

2,  An  agreement  in  a  lease  to 
taxesj  a*isessefl,**  includes  -speci. 
men  IS  for  local  improyement5.  < 
Ihimmer,  62  Iowa,  3501.*.  c,  1 
Rep.  5&i|  iSCent.  L.'J.  97. 


IntaiitabU 


COVENANT. 


In  G^ntraL 


*  to  pay  rcnti^  to  reside  on  the  premises,^  to  cultivate  them 
rrieular  manner**  not  to  carry  on  a  particular  trade,^  and 
the  lessor  certahi  privilegcii.^ 

lant  lies  on  a  covenant  to  deliver  boards;^  on  a  bond  or 
aJed  contract  for  the  delivery  of  goods,®  And  it  is  held 
laintiff  may  maintain  several  different  actions  in  covenatit 
rent  instalments  of  a  debt  as  they  become  due.* 

Is  tf.  GosUn,  3  Har,  (Del)  338  j  th.it,  therefore,  having  regard  to  the  ustr, 

.  Forsyth,  3  N.  L  L,  (3    Pcniv)  proved  he  liiid  no  right  of  miction  agahist 

'f  (Chapter o!  Windsors  Ca;?e,  the  lessee  for  vvaste.     It  seems  that,  in  Ihe 

I  alisence  of  such   cove  Man t,  tio  uiier  fjf  ai 

-el ACT   IK    Smilh,  57    Barb,  tcnerncni  which  is  rcasgmblc  and  jirojier, 

^4;  V*iii  Rensselaer  ?>,  Dennisap^  having  regard  Ui  the  kind  of  tenement,  is 

303;  Worth tngton  xk  \l%\x^%  19  wa^lc.     Un  a  counlt^r-claim  for  absitement 

60;  Hurst  r.  Rodney*  t   Wash,  of  rent   for  the    jjenacl   during  which  the 

prcnvi^cs    wi^rc    partly   unfit   for   use    and 

rcnant  to  pay  rent  is  eonstantly  occnf>ation,  the  court' ^i-/r/ tliat  **  inevitaljlc 

mn  the  le^ee,  during  the  whole  accitlent  "  \w\\^l  be  tjuxthm  ^intris  with  the 

re   of  the  tcrm»  n-*twithstandifig  accidents  H'tt''i'^c<^  i»^^*^  that  ihe  term  did 

iment  be  may  make,     WiJiiams  not  apply  to  any  thing  arising  from  the  act* 

rop„  39G.  or  defatdt^  of  cither  of  ihe  contesting  par- 

in  of  covenaint  will  lie  against  a  ties.    Saner  ^,  liikon,  26  W.  R.  394. 

an  extirc^s  covenant  for  payment  Sp  Tatim  v.  Chaplin,  2  IL  liL  1%^. 

Ithough  afrct  :in   assignmeut   by  4.  Cockiion  t^  Cock,  Cro.  Jac*  1^5, 

e  terin^  and  although  the  Ics^ior  6.  Barron  r.  Kichartl,  3  ICctw*  Ch,  (N,  V.J 

>tcd     rent   In^ni     the     issigiiee.  96:  s.   e;»   affirmed,  S   Paige  Ch,  (N.  V.J 

,  Wynkk,  I  U.  S,  (i   Dajl.)  i^y,  351 ;  Mayor  t^  I'attison.  ro  Hast,  J16.    €&m* 

d.  14a  fitt  St.  Andrew's  Church  Appeals,  6^  Pa, 

niaintaln  an  actbn  for  rent  St.  %,\z, 

^ee,  on  an  expressed  cove-  Cdvenftnti    a^aiuit    S«le   of   Uqtior,  — 

.1  during  the  term  continued  Where  a  lease  coniainctt  a  cijvcnani  by  the 

1    r  nine  ycar.%  and  renewable  les-sec  not  to  allow  any  house  on  the  lands 

Mjjn  the  rent  accrued  after  the  demit^cd  "to  he  used  as  a  t>ecr-*»hop,"  and 

assigned  all  hi?»  interest  m  the  the  lessee  carried  on  J  be  trade  of  a  grocer 

estate,  and  after  the  lessor  had  in  a  house  on   the  demised    prcmtscs   tn 

rent   from   the   assignee   of    the  partnership  with  his  brother,  and  I  he  brother 

ylor  p.  Ue  Uu^s,  ^i  Ohio  St.  468;  took  ont  an  excise  license  to  ^ell  beer  at 

It*  L,  J.  356;  limiting  and  explain-  the  houic  by  retail,  to  l>e  consumed  off  the 

riinfcton  z'.  liewes,  19  Ohio  St,  66;  premises,  and  did  so  sell  beer  there,  it  was 

.  Wyntek,  j  U.  S,  (i  DalL)  305;  htU  \^\  be  a  breach  of  the  covenant,     Rish* 

^1.  149.  op  of   St.  Albans  x\   Batteniby,   L,   R*  3 

rviet.  — ^A  rent-service  I*  appor-  Q.  U,  Div,  259;  ij.  c,  26  W.  R,  679. 

that  is,  a  release  of  a  part   of  6.  Such  as  to  allow  him  access  to  a  cer- 

om  the  rent  docs  not  release  the  lain  room,  and  the  like.     See  Norflect  f^, 

t  a  rtnt-charge  is  not  apporijon-  Cromwe)l,64  N.  C,  i ;  lirew  r.  Van  Detnan, 

IngersQill  i^  Sergeant,  1  Whart.  6   Heisk.   (Tenn.)  433;  Bush  Vn  Cales,  1 

Show.  3S9. 

I  lessor  eoveiiatited  to  keep  the  7*  Bell  v.  Curtis,  %  N,  J:  L.  (i   Perni.) 

I  and  timbers  of  a  warehouse  in  t^:. 

■  '>'m|^  a  provtsci  m  the  lease  8,  Bell  t**  Curtis,  2  N.  J*  U  (i  Perm.) 

^  rent  in  cane  the  premises  142  j  Powell  tK  Clark,  3  N.  J.  U  (2  Pennd 

u(  table  through  **tlood|  fire»  517. 

ipc^i»  or  olher   inevitable  acci*  9.  Hepburn  v.  Mans  (Pa*),  31  Leg.  Inl, 

J   the   warehouse  was  seriously  js^i;  a.  c,  1  Cent  L.  J*  575.     See  Cross  f. 

luring  the  user  of  the  defendant^  tfiittcd   Slates,  Si    U.   S.   (20  WalL)  47^; 

but  s^uch  w^r  was  not  shown  to  bk  20,  I„  ed.  7;;t, 

'-     Old   the  lessor  bad  entered  Jtuigment   charging  m  Anrntitr^  —  On 

money  in  doin^  e?< tensive  the  breach  of   a  covenant  against  incum* 

lion  it  was  ^^/*/ thai  the  les-  bfanccs  in  a  deed  ^vhere  the  incumforancffl 

(ai*t  to  kee]i  m  repair  amounted  to  is  a  judgment  charging  an  atinuity  on  Ihe 

!  to  (Kit  and  keep  in  repair,  with  1and»   a  new  right  of   action   in  COVenltlt 

he  cta^s  of  tenement  demised,  and  accrues  to  the  covenante*  upon  the  paj^ 
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The  waiver  of  parts  of  a  covenant  by  the  defendant  d 
render  k  a  new  contract ;  the  remedy  \s  by  action  of  the  co' 

a.  Partkuiar  Casrs.  —  Where  a  covenant  was  broken  ^ 
ant*s  failure  to  deliver  a  deed  at  the  time  therein  s|ieci 
held  that  the  plaintiff  had  a  right,  in  strict  law,  to  his  a 
covenant  to  recover  back   his    money  paid   and  damages 
equity  may  allow  performance  or  compensation*^ 

An  instrument  purporting  to  be  an  assignment  of  a  jm 
which  does  not  exist,  and  by  which  instrument  the  par 
nants  that  the  judgment  is  due  and  unpaid,  will  subject  hi 
action  for  a  breach  of  covenant* 

When  a  deed  is  executed,  or  a  contract  made,  on  beh 
State  by  a  public  officer  duly  authorized,  and  this  fact 
upon  the  face  uf  the  instrument,  it  is  the  deed  or  conirac 
Stale,  and  the  officer  is  not  personally  liable.* 

But  where  the  agent  contracts  for  an  individual,  a  diffcT 
prevails;  and  if  the  agent  covenants  personally,  he  will  be 
ally  bound.  The  fact  that  he  describes  himseff  as  **  agent, 
like,  will  not  relieve  him  from  responsibility,  Thus»  on  ac 
by  the  defendants  describing  themselves  as  a  committee 
part  of  a  company  (naming  it),  reciting  that  they  had  sok 
plaintiffs  certain  property,  and  binding  themselves  to  «>'  " 
property  to  the  plaintiffs,  on  demurrer  it  was  heJd  l 
a  personal  covenant,  on  which  an  action  would  lie  aga 
covenantors,^ 


mftit  of  each  msta)mcnt  of  the  annuity; 
]iiic1  recovery  in  an  action  for  ihc  fitu  in- 
ttalmcnt  will  l>e  no  l>ar  to  a  recovery  on 
the  sccotul  ^itid  ^uliBcqtieiii  ins^taimcnts, 
Trie  Jit  ^.  Dtavur,  23  Mo,  App,  276;  sj,  c, 
4  WcHt*  Rc|>.  y^,  S€c  Taiylor  v.  i^rte^l, 
zi    Mo*  App.  685;   5.   c.|  4   West,  Rcp» 

329- 

1.  Monocacv  Hfitlgc  Co.  v,  American 
Jrfin  Hndge  MaRuf,  Co.,  Sj  Pa.  St,  517. 

Where  no  lime  is  fixed  for  pijrformance 
of  a  coveiiaiir,  the  parly  desirous  of  a  per- 
form ^nrti  m  ti  s  t  haste  nit  by  req  u  e  st  Ti  Igh* 
iiian  V.  Tilghmai^t  1  Hald,  C.  C*  465* 

%,  iLTverstick  v,  Eric  Gas  Co.,  29  Pa* 
St.  2S4' 

t*  Haverstiek  if,  \Lnt  Gas  Co.,  19  Pa. 
Jit.  5U. 

4*  l^nscn  V,  Ball,  6  Cow,  (N,  \\\  628. 

$*  Shettfi  ?'.  Scklcn,  69  U,  S.  (2  Wall) 
177;  hk.  17*  I-  cd.  8z2, 

CoveQsnU  of  Pablio  Offloeri :  Suoiniiifoa 
ia  Ofliet* —  Where  pubHt  otiicers*^  such  as 
^''kcimen  acting  ns  ovcrncer^  of  ihc  poor, 
but  dtsiKn-Hltng  ihcniselves  as  j^t'lcttoten^ 
enter  into  indenturcj^  of  apprcniiccshfo  or 
ihe  like,  an  aciion  m^iylic  bfooght  hy  their 
MirccBSors  in  office,  —  sut>iscquetu  overseers 
ni  Ihe  poor-  Sanford  v.  JSanford^  2  li.'vy 
(Conn. J,  559;  |*owcts  r.  Ware,  2  Pick* 
(Ma.H»J  451;   Wanier  i\   K;icey,  20  Johns. 


(N,  Y*)  74;    Lawton  t\  Erwin 
(N.  Y.)  2J3. 

W  here  «n  agent  of  the  govcr 
tracts  for  its  hci^cfit  and  otv  \i^  ■ 
descnhes  himself  as  htich  in  tl: 
he  i*  held  not  to  ht  jiMcisonatK  « 
aUhough  the  teniis  of  the  t 
in  cases  of  a  mere  prrvw^te 
him  in   a  personal  fCj^pousii 
V.  Austin^  T   Mass.  20.S;    l^'ii 

9  Ma»;t*  272;  shrmt-y  tK  y 

{N.  Vj  69 T    llod^iw>o  ?%  1 1 
(I  Cr  I  ^(ij;  bk.  2,  1..  t-th  j 
Tomlie»7  U.S.  (3  I  Jan 
647 ;  Myrtle  V,  Beaver, 
i\  Chute,  I   Ea.st,  579;  .VU 
maml,  1  Term.  Rep.  175;  t'  ' 
Icy,  I  Terni,  Rep*  674. 

6.  ncnder:^on   rv    Miirtin,   19 
s.  c„  70  Am.  Dec.  fio6. 

bilily.—  Whrrr  ;i  |»rnon  a<  th  iv 
another,  if  h^  i  dee*!  I( 

cipal,  and  d--  m  to  bl 

pcT^onallVi  h+.  -...  . .  -,i,*  • 

the  n,iinie  of  his  jn 
of  the  deed-     Uii 
Rep,  176;  Wilkj^i-'.  K^tk,  ^ 
instead  nf  pursuing  ikia  cm 
name?;  himsjeU  io  the  cJeedi  .^n*^ 
in    hih  own   name,  he  wifl  tic 
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act  of  Pennsylvania  of  April  25,  tSsCH  was  designed  to 
c  action  of  covenant  for  rent  reserved  by  a  deed-poll ;  and 
x>th  parties  seal  a  ground-rent  deed,  a  covenant  running 
e  land  is  created,  and  it  is  the  same  as  a  deed-polL* 
le  covenant  with  another  to  do  a  certain  act,  in  considera^ 
a  reward,  and  the  other  prevent  the  stipulated  thing  from 
tterally  performed,  and  accept  of  an  equivalent,  he  may  be 
r  the  reward;  and  the  reason  of  the  noncompliance  with 
ral  terms  may  be  averred.* 

u  something  is  covenanted  to  be  performed  by  each  of  two 
at  the  same  time,  the  one  who  was  ready  and  offered  to 
I  his  part,  but  was  discharged  by  the  other,  may  maintain 
on  in  covenant  against  the  other  for  not  performing  his 


ttie  cov€H5ints+  notwithstandiiig  meiu  of  the  note  m  his  persoitat  capacuy, 

»s  himself  as  ?igent.  Thatcher  t^  Dinsmore,  5  M^iiiii.  799;  Foi'?^ 

cas«  of  I>uvall  xk  Craig,  15  U,  S*  ter  %h   Ftillcr,  6  Mtis(»,    5S.     And   where 

r1  5*S:   bk.   1.  L,  f  d*  r8o,  yw#4*^r  administrators    of   ar\  estate,  by    pro)>tfr 

'\nicr«lyas  *!iich,  authority'  from  1  coim^  sold  the  land*  cif 

ri  c(|t)ity.     Hill  if  their  iti testate*  and  covenanit-d  in  the  deed, 

L>    >^ m\^€li   by   pcrsnnal  *' jij  their  capacity  as  admiiiistrutors,*' Oiat 

he  is  Italilc  at  law  for  a  breach  they  were  seised  ol  the  premises,  ami  b;id 

1  the  sanse  manner  a^  any  other  good   title   to  convey  the  ^aint: ;    thai   the 

.Uhough    lie  describe   htm^icir  as  same  were  free  of  atl  inctimlirarices,  and 

ng  as  tTListec;  for^  in  such  ca^e,  that    they  wotild  warrant  and  defend    the 

ant  bindshim  persMjnallyi  and  the  aamc  against  the  lawful  claims  of  all  |M;r- 

of  the  words  *as  trustee  Ms  but  sons, i I  was  ^^A/  that  they  were  personally 

description,  to  show  the  chajacter  responsible.    Sumner  r\  Williams,  i5  Mass. 

ic  acts  bir  his  own  protection,  and  162 ;  'rhayer  t'.  Wetidcll,  I  CralL  C*  C*  37. 

rec  alfects  the  rights  or  rt-meclies  1,   Louer  t'.  Hummel,  2 1  Pa.  St,  450V 

iher  party.     The  authorities  are  2.   Hotham  v.  Ea.^t  Ii>d,  Co.,  Doug,  272. 

orate  on  the  subject.     An  agent  %.  Jone*^  ik  Harklcv,  Doog.  6S4. 

[jTir   who   co^^enants   in    his    own  When   Bight   of  Aotioii   frrifOB.  — >  Tliu^ 

d  yet  de^trribes  himself  as  agent  an  action  for  damages  on   a   covenant  *>f 

or,  is   personaUy  liable,   for   the  indemnity  against  a  judgmenl  may  Lie  ni'<u(i- 

eason  that  the  one  has  no  prlnd-  tained   immediately  upon   the   recovery  *if 

•  I,  and  the  other  su]}Stitiite!i  him*  the  judgment,  and  this  although  the  jiidg' 

ipal/*    There  are  numen>us  ment  ha ^  not  been  ])aid  by  the  covenantee, 

iiQ  \\\  Ihe  books  iUristrative  and  although   the   covenantor  was   not   a 

isc.     Thus,   tn    Appleton   v.  parly,   and   had  no   notice   of   the  former 

,  14SK  where  the  defendant  action.     See  Conner  f.  Reeves,  103  N,  V> 

' -'M'  lit,  under  seal,  with  527  ;  s.c.,  ^  Cent.  Rep.  415. 

of  T.  !i.*  of,  etc..  And  a  nght  of  action  upon  covenants  of 

•I  cm  behalf  of  the  warranty  against  incumbrances  arises  upon 

It  Luid  Vijicount  Rokeby,"  ihe  covenantee's  payment  of  money  to  pro- 

-d    for    himself,    his    heiVs,  tect  his  interesL     The  statute  of  limita- 

,  tt'.^  •*on  the  pan  and  t^ehalf  of  tinns  does  not  begin  to  run  unit  I  the  cov- 

Lord   Rokeby/^  and  executed  the  cnantee  has  made  such  paj'ment,    Taylor 

t  in  his  own  nftme,  ii  was  hthi  %f.  Priest,  21  Mo,  App.  685;  s.  c,  4  West, 

as  personally  liable  on  the  cove-  Rep,  329;  Priest  v,  l>eaver,  22  Mo,  App. 

id  where  a  committee  for  a  turn*  376;  s,  c*,  4  West,  Rep,  308, 

m  €rjntracted    under  their  Where  a  breach  of  the  guaranty  against 

seals,  describing  themselves  incumbrances  is  a  judgment  charging  an 

.  !     L%  they  were  held  per,^onally  annuity  on  the  land,  a  new  right  of  action 

f       Tippetts  t\  Walker,  4  Ma^s.  accnics  to  covenantee    upon   i^ayment   of 

each  instalment  I  and  a  recovery  of  one  in* 

4  person    s^igned  a  promissory  stalment  is  not  a  bar  to  a  recovery  of  the 

ts  own  name,  describing  himself  second.     Priest  v.   Deavcr,  %z  Mo*  App* 

U),  he  was  held  bound  to  the  pav-  1^76  j  ^.  c,  4  WcsL  Rep.  jo8, 
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Wlieti  Miiaiaiiiable. 


COVENANT.       OhiifEUqn  t^  p>;  Mc 


2.  Oblii;atto}i  to  pay  Momy :  Bofids,  — ^  Covenant  lies  on  a 
gatjon  under  seal  to  pay  money,'  and  on  a  writing  obligal 
the  payment  ot  a  certain  sum  in  land*office  money,*  or  I 
payment  of  a  certain  sum  of  money  to  be  discharged  in 
current  bank  notcs.^ 

Sevcra]  actions  of  covenant  %vin  lie  for  a  debt,  payable  by 
ments.* 

Covenant  will  lie  npon  a  bond  with  a  penalty ;  and  in 
there  may  be  a  recovery  beyond  the  amount  of  the  pen 
will  lie  upon  the  bond  ilself,  but  the  breach  assij^ned  mu!it 
non-payment  of  the  penalty-**    And  on  a  penal  bond  the 
asst^^ncd  must  be  the  non-payment  of  the  penalty.^ 

Covenant  lies  upon  an  attachment  bond  ;  and.  if  the  da 
aile^qed  to  have  been  sustained  e^xeed  the  penalty,  non^pa 
of  the  penalty  may  be  assigned ;  if  not,  the  damages  a 
sustained.* 

5,  Ctises  of  Defect  tV€  Extent  ion  ^  Alterations^  etc,  —  Co 
lies  upon  a  sealed  instrument,  duly  executed  bv  the  defe 
not  withstanding  a  defective  execution  by  the  plaintiff*® 
plaintiff  may  sustain  covenant  on  a  sealed  instrument,  all 
it  be  so  defectively  executed  on  his  part  that  only  assump* 
be  niamtnined  against  him  J® 

Covenant  lies  on  an  instrument  under  seal,  notwithstan' 
parol  agreement  by  the  covenantee  to  cancel  the  specialty,  < 
performance  of  certain  conditions.** 

Where  there  has  been  an  entry  and  possession,  according 
terms  of  a  contract,  covenant  may  be  maintained  upon  it,  all 

L  llas^ci  V.  Jordan*  I  Slew,  (Ata»)  152- 
Janpiiry  p,   Hchry,  z  T.   II   Mon.   (Ky-) 

2p   Itcdgesfi.  Grav,  r  nbckf-  (Tfid}  2t6, 

3.    jack  son  V.   VVatkllll,  r    Slew.  \A\a) 

579;  Scoli  V.  Conover,  6  N*  J.  1-  (1  Halsi*) 

4»  Hepburn  v.  Mans  (Pa.),  3!  Leg.  InL 
3^6;  %.  c,  I  Cent.  I.-  J.  i;7  5- 

Fajmant  in  Izist^m«nti.  — When  part 
i*F  an  ciUire  ^M\n  due  on  a  sealed  mstru- 
mr^wU  »s  payable  bv  instalments  at  fijted 
pcri*j(ts,  anJ  the  restdue  in  Sfiecific  articles 
on  dematidi  cove  nam  will  lie  for  the  itv 
stalmcnts,  ihoitgh  there  has  l>een  no  legal 
demand  of  the  stjcctfic  articks*  StcvetiB 
*K  Ch**iit!>crlin,  1  Vt.  35. 

til  an  %g I  cement  under  seal  for  the  pay- 
ment of  ^324,  in  m0nthl>'  instalments  of 
537,  covenant  m\\  Ue  foV  anv  of  the  i»- 
italtnents  as  they  fall  due :  b«t  a  dcclari- 
lion  which  counts  for  a  part  of  a  month 
not  tlue*  and  also  for  the  residue  of  the 
Mnf?)(pired  term,  is  lud  q\\  demurrer.  North 
7K  Eslava,  12  Ala*  240. 

6.  New  floT land  Turnpike  Co.  tK  Lm- 
caster  Onjntv,  71  I*a.  St.  442, 

fi*  Sumner  v,  Wiii*ion,  i  Cr.  C  Ct  254 ; 


492 


United  Stales  ta  lirown^  1    Piirii 
433. 

7.  United  States  -k  iirowti,  )  l*ai 
423. 

S.  Hill  7h  Rushitfgi  4  Ata.  213. 

fl.  Director*  of  iTie  Poor  v*  M< 
1  Grant  (Pwk  Cas*  2J&. 

P«rao&il  CootrA^ift.  — The  e> 
the  general  iiilc  that  an  action 
can    t*nly  be   stisLiined    wJfiett    .... 
ment  npon  vvhiLh  the  action  \%  loi 
aclo.iltv  struct!  ami  ic^led  bv  the 
his  3ul  honied  agent,  t\o  iiot'cmbra 
persrMkal  contnicts,  by  which  no  < 
land  passed,     ffairison  v.  Vreeku 
J.  r..  (9  Vr.)  jfi6. 

10.  bi rector?^  of  the  Poor  r.  Mc 
I  Grant  fPa.K  Cas.  jja 

11,  El  maker  v.  Franklin  Fire  1 
6  W.itt'v,^  S.  (Pa.)  43Q. 

Alteration  by  Parol,' A  ptwoJ 
me  lit  by  one  party  to  waive  the  | 
ance  of  a  parhcular  Mipiilation 
Other,  U  not  such  an  :iifLTirLr.n  of 

tr.ici  a*  wi !  1  iircci  ud  l  r  frc 

Uintng  covenatit.     N.  »♦ 

nan,  a  Watts  &  S.  (Pa.]  i^j  &  c» 
Dec.  503^ 


COVENANT, 


Upoa  what  WoHi. 


id  as  a  lease,  by  reason  of  not  being  recorded  as  required 
:ule;^  and  such  entry  and  possession   may  be  shown  by 

'^eniuciy,  a  party  who  had  had  a  negro  on  hire,  wrote  to  his 
,  proposing  to  litre  the  negro  for  another  year  at  a  hundred 
,  autl  he  was  sent  accordingly^  and  remained  the  year  out, 
aster  brought  covenant  upon  the  letter,  setting  out  thtjse 
.nd  averring  non-payment  of  the  hire.  The  court  held  tliat 
ueof  the  act  of  1831,  the  offer  being  accepted,  the  writing, 
not  under  sea!,  became  a  covenant,  and  that  the  action  was 
inable.^ 

'p0n  what  IVorJs. — ^  No  particular  technical  words  are  re- 
to  make  a  covenant.  Any  words  %vhich  import  an  agree- 
between  the  parties  to  a  deed,  will  be  sufficient  for  that 
e* 

mant  lies  on  an  agreement,  the  words  of  which  create  an 
ioot^  and  upon  words  which  create  an  implied  covenant  or 
nts  In  law.** 

:nant  will  lie  where  the  vendor  covenanted  that  he  was 
ily  seised  in  fee."  etc ,  without  an  eviction,  for  a  defect  of 
md  also  for  a  deficiency  in  the  quantity  o(  land  sold*** 

Igmans  v.  Wells  13  Ohio»  43*  BmJ«  of  Damafiw.  — -  Umler  the   Rom:*n 

r  Mr,  itis  tf.  Wells  13  OKio»  43,  law,  and  by  the  codes  which  have  Iwen  ck- 

Smedes»  7  Uaiia  {Ky-U  344-  rived  fmn»  ir»  whcfe  the  vcntkc  is  cvktcd* 

W*yliej3  Johns.  (N/Y,>  44;  he  Kaj*  a  right  to  dcinand  of   the  veticlor 

Ml.  IICC-4S75  Harris -^  NiLholas,  (i)    the  rcs^tituiion  of  the   priee;   {l)   the 

fVxJ  4S3;  Steven*  t'.  Carrittgtoii,  value  uf  the  fruits,  or  m^mt  profits,  m  cnsc 

j;    Chanci;!lcir  v.    Poole,    Dotig.  the  vendee  has  been  obliged   to  account 

for  them  to  the  owner;  Ij^  the  costs  and 

I  7T.  Carr,  t  Cas.  Ch.  ^94.  cxpensca    incurred   l>oth   in    the    stirt    on 

if  it  Ijc  said   in   a  deed   that  an  the  warranty  and  the   |>t-if>r  suit   of   the 

n  is  in  the  hands  of  IL,  and  that  owner,  by    whom   the   vendee    ha*    l>een 

elivcr  ji,  covenant  will  Ik  for  not  evicted;  and  (4)  damages  and  interest  with 

a^  it.     1  koL  Abr,  519*,  1.  to.  the   expenses   legally   in^nrrcd.      l*othkr. 

ive*  a  release  for  money  re-  1>e   fa   Vcnte,    Hos.    118,    1^3,   r2H,    ijo; 

.  and  at  the  end  of  the  deed  Code  Napoleon,  liv.  3,   tit.  6,  Art.    1630; 

he  will  n<«t  sue  execution.  If  Ue  la  Vente  l>ig.  of  La.     And  the  vendee 

rard-*  *ol'*  »i,  covenant  \k^  against  is  ab^  entitled  to  recover  from  the  vendon 

MhLt  deed,     I  Kol.  Ab..  517,1, 4;^*  not  only   the  vaJue  of   all    improvemttitH 

eed  Ije.  **  [  oblige  myself  to  pay,"  made,  Init  also  the  increased  value,  if  any, 

a  (lav  tovcnanL  lies.     Pc.dagc  p,  which  the  property  may  have  actiniicd  tiide- 

•aund".  320;  s.  c>,  Sir  T,  Raym»  1S3;  pendenily  of  the  acf^  of  the  purchaser,     i 

3;  i  Lev.  274.  DomaL  77* g§  15,  t6;  I'othier,  l)e  la  Ventc, 

IS,  covenant  lies  on  the  word  "de-  Na**.    r32,    rjj:    r<Kte    Napoleon,   ltv»   3, 

hich   amounts  m  general,  in   the  tm  6,  Arts.  i6j%,  1634  ;  T)c  la  Veutc  Dig, 

rrf  an  express  coveoiint,  to  a  stipu-  of  the  Ctv.  I.,  of  La.  355* 

tr  qtiiei    cnjoytnent.     Grannis   rv  8.  Deficiency  in  QuVatltf  vi  Lmnd  Bold* 

Cotv,  {S*  W)S6     And  the  words,  — Hut  tt  i%  held  bv  ilu*   l^u|>Teme  iomi  of 

purchased   uf  K.  a  tract  of  land  Vermont^  m  the  recent  case   of  Church  :'* 

1  to  be  five  hundred  acres  at  four  Stiles,  5  New*  En^.  Rep.  104,  that  where  a 

ter  acre,**  have  been  construed  to  j^rantee  has  aU  the  land  descril>ed  in  bis 

rnant  to  pay  four  dotlarn  an  acre  tkcd»  l>oi  not  all  that  the  grantor  agreed  to 

Kendal  i^,  T,ilbot,  2  Hibl*  (Kv.),  cunvev,  that  his  remedy  is  not  an  action 

dl  v.  liodley,  6  J*  J.  Marah.  (Ky*)  ujion  TIk-  ctnEniant^, 

Aaaorti-ins  aa  to  B:>itiid&ri6i.  —  A   persott 

stgk  tK  Wiiten*s  ExTS.,  I  Bay  fS.  'in  nut  ,1,1  liberty  to  makt  poiiftive  asscriions 

;  t.  c.»  [  Am.  Dec*  6t2.  about  the  boundaries  of  land  he  is  sflllng. 


Whin  ]lAmtuna1il«« 


COFEiVANT. 


ITpon  wbi 


Hi.   124;    Kiiiv^.:, 
{TcmuU  till    CAti 
46J;   Kicli  T",  Jolm>'. 

f  ttrshase  by  Bftrtir.  —  Wfiet c 

be    proven. 
t6S;  Dale  I'.: 


ti  ft  (ess  be  knows  them  t»j  be  true;  and  if  Morris   1^*    Phelps,    5  J/»hfiH.  (N, 

such  sLalcments  arc  fafse,  tht  aissertor  citn-  %,  c,  4  Am*  Dec.  323  ;  Tuckrr  **. ' 

m>i  relieve  himself  from  ihe  irrnjiitatitm  of  Sandf,  Ch.  (X,  Y.j  96;  Hmghatu 

ff^iid  by  jilcAdjiig  igiioraiice,  btit  nrrus^l  to  dt'rwax,   I   Nr  V.    ^14;  F3nn<*m* 

$l>iinJf  III  a:ii  auUnn  in  Loviiiianl,  111  ctani^igc^  Cleniv,(>S  N.  f* 

l«i  the  vender-  who   hiu*  biistamciJ  ki*^  by  (P,<.)  331;  Jk 

^clmg.  id   rc^isoiiJiEjie   rciiantrc    iiiitm   such 

asacilions^     Lynch  i?*  McrtiTttilc   IVuhI  Co. 

{U.  H.  C\  C.  IX  Mioii  h  5  McCfin,  C.  C. 

(j2J;    s.  c-t   (S   Kctl.   Kep,  486;    iii  Cent. 

L.  J.  156:  S  Va.  L,  J.6S. 

"  -I  of  covctmm  souufhujT  tti  dam- 

Ah  (n\   mMict^i  tnjlsstfc  t>f    the 

ir       -,    .   d   cjiiiwt   be   ilcfcniiincd    from 

the  iristrumcnE  itself;  and  iih  admijitiioii  of 

;i  cAUj»e  of  iictjun  doca  not  tjis|*cn^  with 

proof  cjf  the  dam^igc^.    Simonton  v.  Win-  Ttiaycr,  no  M*is^  z>J'j^  iiuika 

ter,  30  U,  S,  (5  Pet  J  141;  bk*  8,  U  cd,  75,  idge,   15   Mmii.   ^05;    Farmers' 

where  it  is  ^hown  th*"it  the  veudor  did  Glenn,  t>S  N,  C  35, 
not  own   the   I  mid   i*dd  and  conveyed,  he        Where  the  aiaual  considcratifl 

becomes  liabk  for  damages  on  hi-Hctu'enant  valne  of   the  articles  given   in 

of  warf a^Tity ;  and  the  measure  of  damage*  cannot  be  show  ii,  the  rule  of 

i%  the  conslderatfon  of  the  land  thus  loi^t  be  the  vahic  of  the  land  at  tt^ 

to   the  vendee.      Uood*s  Appeal  I  Pa,),   5  intended    conveyance,   with   i 

Cent,  Rep.  851.  tlie  dale  of  the  iJeed*     Smith 

la  Coveuin t  for  Quia t  En j oymeiit » —  The  Pick.  ( M a&s .  ^  1  .%S .    The  mrf^ 

rwlc  of  damages  lor  breach  of  the  coven.-int  teived  by  the  grintec  shoiiUi 

for  quiet  enjoyment  i^j //^^A/ by  some  courts  from  the  intcrcHt  on  the  pur. 

to  be  the  vidue  of  the  land  ai  tb«  time  of  — sec  Hurl  on  ?',  Reeds*  20  Ind*  91 

the  eviction,  —  Horsford  r.  Wright,  Kir-  f/»  Tarlton,  2  Dana  <  Ky.J,  467 ;  V 

by  (Conn.),  3  I  ^,  c,  1   Am*  Dcc^S;  Cole-  Dewey,  15  Pick,  (Ma^s.y  4jS 

man  t\  Ballard,   13  La.  .\n.  512;    Hardy  Thompson,  41  N.  11,373 ;  ^^ 

p,  Nekon,  27   Me    525;  Smith  r%  Strong,  Call,  32  Barb.  (N,  V  '  ^"      \   -m 

t4  I*iek,   (Mass.)  tzS;  \Vy m an  r.  Ballard,  vine  {S.  VJ,  12   ^  t; 

12  Mms.  304;  Lil>er  r\  Parson^s  Ejcrs.,  1  incurred  m  defenctit.^  ■  wi: 

Bay  (S.  C.K  19;  G«erard*^  Kxrs,  v.  Rrvetii,  reason  able  counsel  totv     Uardit 

t  tUy  (S,  C),  265;  Smith  1^,  Spragtic^  40  kin,  41    IlL  413;  Robcrtsort  r.   I 

Vt.  43;  —  others  lio!d  that  it  is   the   turn-  Jhrsh  (Ky),  301  ;  Taylor  i\  V 

sideration   monev*   together  w^ith    inicrest  Ten  688';  Dalton  t.  Howker. 

stml  co.Hls.     McCarr>'  v-  Hastings,  39  Cat.  Smith  ff.  Stjragne,  4  Vl.  43* 

360;  s*  c,  3  Am.   Rep.  456;   Crtsfield  7^  ner  r.  Milleri  42  Tex- 418^ — i^ 

Storr,  36  Md.  150;  Nichols  f.  W^l^teT,  S  a  special  agreement  in  pav  mu 
Mass.  2^31    Pbipps  v.  Tarplcy,  31    Miss.       In   Partiftl  Fadltife  of  nUo.  ^ 

433^  Martin  r,  Long^,  3  Mo.  391  ;   Dtckson  there  i.s  a   failure  o(  tide   a^  to 

r*  l>e5iTe,  ^3  Mo.  166;  Ntitttng -'.  Herbert,  of  the  land  grjinied.  U  !i       ' 

Ij    N»   IL    126;    Foster  v.  Thonipsont  4t  the  j^rantcu  cannut  lecov 

N*  IL  379;    Staats  t\  Ten   Eyck,  3  Cai,  consiileratiori  money,  bu;  ^... 

(N.  V.)  Ill;  s.  c*,  2  Am.  Uec»  254  ;  Adams  be  atlovvcd  />*&  nuu.     Hutib,* 

t^  Conovcr,  *l  Dun  (N.  V*U  424;  Mack  E\  10    Conn.    t22i    Uoylc    ta    1 

l*,"itchin,  42  N,  Y*  167;  s*  c,  I  Am.  Rep.  M;)ss.  3731  Morrison  k  McA 

J06 ;  Wade  v.  Comsiocfc,  1 1  Ohio  St,  82 ;  567  ;    Hatch  v,  Partiidj^e,  33 
Biake  ' .  Uurnham^  ^9  Vt.  437, 

Price  paid.  —  Irx  appJym|»  the  latter  rule, 
the  amount  actually  paid  for  the  |jfopcfly 
may  be  ascertained  by  evidence,  and  may 
be  shown  to  be  more  or  (eas  than  the  sum 
mentioned  in  the  deeds.  I,accy  r'.  Marfan, 
37  Ind,  t68;    Laivton  v,  Bucfcinpham,  15 

Iowa,  J2;  I>a!c  ^,  Shjveley,  S  Xan.  J76;  of  the  tract,  tb. 

Cox    tf.  Strode,  Z  Bibb  (KyK  277;    *.  C.  tinned  accord i; 

fAm.    Dec.  603;    Cornel  f  f',  fackson*  3  between  the   II.         _ 

.tish.  (Mass,)   506;    Smith  J'.  Strong,  14  served:  that  is,  the  portion  of  tt 

Pick,  (Mass,)  12S  ;  flarlow  t^  Thomas,  15  eration  money  to  be  recovered  ts 

Pick,  (Mass.)  70;  Dodges  r.  Thayer,  tjo  the  same  ralio  to  the  entire  ^ 

Mails.  286;  Gumotte  l^  Choiitean,  34  Mo,  that  the  valtie  of  the  p-vrt^  a*i 

J54;    Pariridge  th   Hatch^  iS  N.  tL  49S ;  title  has  failed,  b  to  the  value  ... 

19^ 


Guthrie  ^^  I'ugsley,  W  John*,  i  a. 
t)uniniick  i^  Lock  wood,  lo  Wtiw 
14^. 

H  the  title  has  failed  as  to  an  i 
pAtt  of  an  entire  tract  the  ^ntni 
titled  to  a  like  proportioi' 
ation  ;  but  if  it  !jc  of  a  > 


int&iiLiihle. 


C0i£jv^.vr 


ITpoii  whwX  Woiiji, 


Fhelps.   s   Jyhns.   {N.    W)  49;    Huiiicitcftd  Co.,  J2  lowa,  JI7  j  ».  c,  7  AlIU 


Rep.  197;  GiJlhnct'*  I<u3.Hdl,46  low;i,  269; 
^.  c,  26  Am,  Rep  131;  Keetl  r'.  Pierce,  36 
Mc.  -^55  J  Easitbfoak  rv  Smith,  6  UrAy 
jAf.i^sJ,  ^7? J  Comings  t\  Little»  ;:4  Pick* 
I M  .1^5  J  ;2(>6 :  J  ohn  su  n  r^  C  ul  H n  s^  n  6  M  ass, 
30a;  liiilJ  rv  liT*-iy,  51  Mo.  2M\  Momsan 
^!  Underwood,  26  ?»i.  H.  369;  Willcnn  T'* 
V^llsoii,  25  N,  H,  229;  OcUivcrgnc  v, 
Morlbt  7  Johns*  ( N,  \'.)  358;  s,  c,  5  Am, 
t>ec\   zJiSi  I    liar  low  :^  St.   Nicholas   Su. 


*.  Dec.  j^3 

tcJi  of  8eiiijL  — The  measure  <jf 

H    I  bituch  of  the  covenant  oi 

I  to  convcv.  i*  the  ctmsidura- 

1. tercet.     Miichfll  i^.  Hajcii, 

j^i  s*.  c*,  (o  Am.  Dec-  169;  Uicey 

^37  I  lid,  tbS;  lJ,i(c  !'.  Shivckv, 

■6;  Cox  p.  Strode,  3  lltbb  jKyj, 

6  Am.  Dec,  603  j  Stobb*  r^.  Page, 

*  Lcla^nd  r\  Stone,  10  Misa,  459  ; 

Tarplcy,  it  Miss.  435;  Nutimg  Bank,  63  N,  Y.  402;  Eatori  ff*  Lvniiin,  30 

t,  35  N.  IT,  120;  Park  t^  Ch*.'tk,  Wi^^.  41;  —  btit  in  no  case  will  the  cove- 

'enn.)  30;  Blake  v.  liuniliam,  29  nan  tee  be  allowed  a  ^um  greater  than  the 

value  of  the  land.     Kelsev  t^-  Hemcrj  43 

-V  -.-J  Tif.„...„i^^„j4  Doetriue.—  Conn.  129;  s.  c,  21  Am.  Rep.  6.0. 

iH.l  PtEinsylviiuia  Some  of  the  cases  ht>ld   that  in  no  iiv 

-  of  j/i^//^  ;*iid  of  stance  should  the  iunouiit  of  the  tecjirery 

'   *iik  to  convey*  iJiat   the  exceed  the  value  of  the  laud, —  Menntuga 

d  to  tht  \';tiue  of  the  land  w.  Withers,  3    Brev,  (S.  C.)  ^58;  n.  c,  6 

ui  thr  mirchasc*     Siaats  r/*  Ten  Am.  Dec.  5^9 j  Ware  t^.  VVcatbnali,  2  MeC. 

CTS,,  3  t.ai.  (N.  Y.)  ni;  s.  c^  2  (S,  C.)  413,— together  with  ihtcresi  ,iud 

254";    Pitcher  r\   Livingston,  4  costs,  if  any.     Logan  r%  MouUkri  I   Ark. 

.  y.)    I  ;  s.  Ct,  4  Am,  Dec.  229;  3*3 1  sj.  c.  33  Am.   Dec.  J^S,  McHary  w. 

Fnirnljerger,  4   U*  S.  (4   Dall.)  Hastings,  jg  Cal.  3G0;  Davis  v.  Smith,  J 

,  1^  ed.  c^cxj.  Ga.  274;  s.  c^  40  Am.  Dec.  279;  Krady  t'. 

ie  rule  hiiA  been  adopted  in  Mas*  Sporck,  27  til.  4S2  ;  Phillips  v.  Reichcrt, 

.     likkford  i\  Page^  2  Mass.  ^ 55 ;  17  Ind.  1 20;  s.  c.,  79  Am.  Dec.  j\6^  ;  Hurtofi 

If.  Hobbs,  2   Mass.  433;a.  c-,  4^  ^.  Reeds,  20  Ind.  93;  Sw Afford  7'.  Whipple, 

&(i  i  Casviell  v.  Wendell, 4  Mass,  3  Greene  (Iowa),  261 ;  s,  c,   54  Am.  l>ec 

49S;  Brandt  f.  Foster,  5  low;*,  29S;  Wil- 

hc  grantee  has  actually  enjoyed  helm  r-.  Fimple,  31  lowa^  r37;  Durhin  p. 

foT   a  tong   timcj  the  purchase-  Garrard,  5  T.  H.  Mon.  (Ky-)  317;  Pence  */► 

1  interest  for  a  term  not  exceed-  Uuvali,  9  B.   Mon.  (K\%)   48'  Crisficld  ». 

rior  to  the  time  of  the  evic*  Storr,  36  Md.  129;   Phipps  e%  Tarpley,  31 

for  llie  gnintee,  upon  a  Miss,  433;  Coffmun  ^'*  fluck,  tg  Mo.  435; 
Dickson  ZK  Deiiire,  23  Mo.  166;  Taylor  z*, 
Holter,  I  Mon.  Ter.  6fe;  Dal  ton  i*.  Bowker, 
S  Nev.  19S;  Foster  I'.  Thomp?ion,4i  N.  II. 
373  s  Stewart  7*.  Drake,  9  N.  ).  1«  (4  Ifalst^J 
t39;  Andrews  v.  Appel,  22  Hon  (N.  V.), 
429;  Bennet  i^.  Jenkins,  13  Johnia.  [N.  V.) 
50;    Demmick    v.    Lockwood*    to   Wend. 

i  for  breach  of  eovenani  of  war-  (N.  Y.)    142;  Grant  r.  Tatlman,  20  N.  Y, 

he   los*   acioilly  sustained,  not  igr  ;   s.  c,  75  Am.    Dec.  3184;    Mack    v, 

the  considenition  paid,  with  in*  P.iichin,  42  N.  V^  i6j  i  s.  c,  r   Am.  Rep. 

ej[j>enses  of  snii,    Gnfhn  ?'.  Rey-  506;  Williams  v.  Ileeman,  1  Dev.  (N".  C.^ 

U.  S.  (t7    flow)  609;  fjk,  1$,  L  L  4M1  Grist  f,  Hodges,  3  Dev.  (N   C^ 

L.   tgS;  Foote  p.  Burnet,  10  Ohio,  334; 

minal  damages  can  be  recovered  s.  c,  36  Am.  Dec,  904  Wade  »'.  Comijtock, 

rh  nT  the  covenant  of  warranty,  tt   Olbio  Si.  82;  McClune  tu  Gamble,  37 

Ml  that  the  grantee  has  snf-  Pa.  St.  2SS;  Cox  v.  Henry,  32  IV  bit.  3j ; 

,  been  evicted,  or  compelled  Terry  k  Diabcnstatt,  68  Pa,  St.  400;  Wab 

it  remove  the  inciimbrance  lac©  «.  Tfiibnt,  t   McC.  fS.  C>)  466;  Stout 

:nt  eviction,^  King  I',  fill-  r'.  Jackson,  2  Kand.  {Vj,.}  132,      Uut  see 

^'    ^-' r.  Bent,  50  111*38;  Porter  r.  Bradley,  7  R.   I.  542;  Mills  r>. 

ison  7^.  Cookaev,  CatHu,  22  Vt*   106;    Ilopkms  y,  Lcc,   19 

II  V,  Proctor,  65  U*  S.  (6  Wheat.)  109;  hk,  5,  U  ed,  ii8; 

iyers  r'.  Brodljcck  tP>')*  I  Ccrit*  Lewis  tf,  Campbell,  8  Tatint.  715. 

—  in  cither  of  which  ctkm%  he  Some  States  hold  that  the  measure  of 

to  recover,  in  an  i»ctJon  on  the  the  damage-ii  h  the  value  of  the  land  at  the 

a  iust  compensation  for  such  in-  time  of  eviction.    Sterlings'.  Peet,  r4  Conn, 

n  TA  Coffin,  to8  Mass.  175;  245;  Swett  r.  Patrick,  tz  Me.  i;  Hardv  t^. 

''P-  335*  —  ^^  what  money  Nelson,  27  Me.  525;  Norton  ?/.  BabcocK,  2 

ii.ibly  to  have  paid  to  ex  I  in*  Mete.  (Mass.)  ^iS;  Gore  j^  Brazier,  3  Mas^ 

nrumbrant:c,^Schoiticldr.  fowa  523;    s.  c,  3   .^^m.   Dec.    182;    Caswell  v* 
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K A  him,  h  liable  to  account 

'Ttti  profits  for  that  period  only^ 
Pen  kyl*k^^  fclxrs.,  3  Cai.  (N.  V.j 
,  2  Am.  l^cc.  254;  Caul  kins  tf. 
Johns.  {N,  V.)  324  s  Bennet  t\ 
3  fohns  |M.  V:|  50. 
eh  of  Wurraiitj.  —  The  measure 


Wban  Mj^lntaiaftbLa. 


COVENANT. 


Ppoii  1 


Werifiej^  4  Mass.  tdS;  Park  -^^  iJatef,  12 
Vt.  381  i  s.  c,  36  Am.  Dcr.  ^47, 

In  Covenant  o^inAl  tncitunbrftDCBit  —  A& 
to  the  tovcBiiTtt  ajyjiiini^t  intinnbranccfi,  it 
seen**  gctitrally  liekl  iliai  llic  grantee  U 
entitled  tu  noniiiiiii  clitnitijL»es  oitlvt  unless 
ht  c  JtlTn|;tifHi>C5>tbc  iiKunilvruricc;  ;»nil  if  be 
extiivgur>hcH  it  for  a  reasonaljle  and  fair 
price,  be  is  entltkd  to  tc covet  that  ^Mm 
with  riftere^t  from  the  time  of  paynvem, 
—  r*rc^cf»tt  T^  Triirmiini  4  Mass.  627  %  \,  c,  3 
Am.  Dec.  346;  De  lav  eigne  zk  Norn's*,  7 
Tiihns,  (N.  Y,J  35H;  s.  c ,  5  Am.  Dec.  2^1  \ 
J  fall  rv  De^n,  15  Johns,  (N.  YJ  105*  —  and 
llie  ctMts  if  any*  id  which  he  has  been  put 
by  an  action  against  him  on  nccuunt  of  the 
incnmhtance,  Waldo  i'-  Lungj  7  Juhii^. 
(N.  V)  173. 

EKtiugmtilimd&t  of  Jneumbr«jao«.  —  The* 
qnustiuii  oi  tlitr  rua>un4btt:iies?.  of  liie 
amount  paid  to  cxUhgnr?*h  the  Ikn  of  an 
incnmbraiicc  is  a  ipicstion  for  the  jnry»  St. 
Louis  r.  1  tinsel  I,  4(1  Mo»  157. 

Where  the  incnmbraocc  is  of  a  perma- 
nent character,  such  as  a  right  of  way^  or 
other  casement,  aiul  cannot  l>e  Tcniove<^, 
the  damage!)  will  Ik:  measured  by  the  dinun* 
ished  value  of  the  estate,  occasioned  by  the 
cjcistencc  of  such  j>ermanent  in^cnnibrance, 
]  layucs  »',  Voung,  ^b  Me*  557 ;  I^mb  tf, 
Dan  forth,  59  Me,  325;  s,  c,  S  Am.  Hep. 
426  %  Jacobin  T'.  iJavb,  ^4  Md.  204 ;  liarcb- 
elder  v.  Smrpis,  3  Luish.  (Mass,)  soi  , 
S^tnrtf  v:int  r.  Phelps  t6  dray  (Ma.ss.),  to; 
Harlow  7^  Thomas,  15  lick*  {Mass*,)  b6; 
WUliamson  x^  Hall,  6*  Mo,  405* 

Where  the  permanent  mcumbrances  Is 
an  easement  granted  la  a  railroad,  evidence 
of  the  enhanced  vahie  of  the  land  by  rea- 
son of  the  railroad  is  not  admhsibte. 
Kellogg  7*.  Malin,  62  Mo,  429. 

Upon  a  breach  of  covenant  in  an  ex- 
change of  land^,  the  meaiiure  of  damages 
is  the  valne  of  the  land  conveyed,  and  not 
of  the  land  received,  Cummins  %\  Ken* 
ncdy,  3  Litt,  ( Kv.)  fiS;  s.  c„  14  Am,  Dec, 
45.     dmifHirt  Farmers*  Bank  t^  Gleno,  6S 

In  Qm«t  lojoymont,  ~~  The  measure  of 
damafre;^  for  a  lircich  of  the  covenant  for 
quiet  emovment,  implied  hi  a  lesise*  is  the 
value  of^  tHc  nncxpircd  term  at  the  time  of 
the  eviction,  over  and  above  the  rent  re^ 
served  bv  the  lerm^of  the  lease.  Mversv. 
>*ufnN  35  N.  V,  2^21  Mack  V.  Patchin,  42 
N.  V*  1671  s.  c.,  I  Am,  Rep,  506;  ^Q  How. 
rr,  jN.  VJ  20  J  Mvers  r'.  Burns,  35  N.  Y, 
27J  J  W  illiams^  t\  Huf relK  t  Man.  "G.  &  S. 
402;  a.  e,,  50  Eng.  C,  I »  401  i  Lock-'.  Kurze, 
L.  k,  I  C.  F,  44^  ;  ».  c,  1 1  s;  U^ng*  C,  L.  94 ; 
Rolph  ?',  Crouch,  1.,  H.  j  K%.  44. 

The  meastirc  of  cbmaicvs  for  the  breach 
of  ■  covenant  fur  <jniet  enjoyment  depends 
lari^ely  upon  the  n.iriire  of  ihe  estate  or  title 
gr^nted^and  ihe  character  of  the  landlord'* 
default*     The  covetiiint  alwitys  relates  to. 
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and   never  extends  beyond,  t1 
estate,  and  privileges  ip-a^ 
strained  and  Imiited  to  the  < 
1 1  Oakland  t\  New  V*ork,  C.  ^  bl 
(fnd.}.  9  West  Kep.  2\2. 

Thns  where   xh-     ■  "— -*  ...^ 
ka,^c  w;ts  s^  mtn  . 
ret  pi  i  red  for  navij^v 
Icsi^ces  from  the  \Viibui*l»  t\ 
should  lie  adefjnair  \*y  pmr 
amount  of   1 
leei.''tiT8  not  i 
to  mamtaln  1  * 
it  in  such  a  c'l'ni 
t^urplusof  wator  .1 
gatiou,  nor  boufid  tlitn»M;U<^  t^; 
sypply  the  le^^ec'^  wSth  wa let,  air 
tng  no  provision  rt 
using  all  the  watt: 
tion,  or  from  entijTL,,    , 
at  pleasure ;  the  can  at  i 
an  action   by  the  lessst* 
bieach  of  covenant,  the  mun  * 
tio  event  "die!  the  lessoh?  1>cloi 
anv  other  consetiiience  than  the 
o>fkct  rent  from  the  leasees." 
s^-  New  York,  C*  &:  Sl  L,  k, 
o  West   kcj».  252.     lice  aiso   ] 
Toledo,  21  Uhio  St.  379 ;  Vq%  p, 
104  U,  S,  tt4  Otto)  yiii;  bk,  zt^ 
Sheets  i\  Scklen,  74  U.  S.  (7  ^ 
bk,  19,  L,  ed,  166, 

Every  lessee  of  the  fiirpltis 
canal  lakes  hi:^  lease  of  the  p<yw 
up  his  improvements  subject  ii 
of  the  reserved  right  of  the  Stat 
Unue  its  canal  and  slop  Ihe  supi 
&t  any  time,  j^ce  Trustee*  ol 
Canafr'.  iSrett,  2%  Ind.  409:  t 
Woodruff,  51  Ind,  102;  Hidvbar< 
2 1  Ohio  St,  37^  J  Elevator  Co.  7\ 
30  Ohio  St,  659;  Commonweal 
lylvanta  R,  R,  Co.,  u  J*a.  St,  31 

Impr(»v6menl«  ani  IneresM  < 
In  an  actimv  for  ^  hfCiich  i>l  th 

of  title,  the   ^tlainitfF       '    - 

value  of  the  improve >i 
after  purchase  from  th* 
der  V,  Froinlwrger,  4  U*  i>,  (4 
bk.  1,  L.  ed,  901. 

And  in  coven:\nt  for  brcairh 
fiant  after  eviction  hy  p,Trawoi 
is  error  to  albnv  dam:ir--  J-- 
value  prior  to  the  cvici: 
of   cvklencc   of    nncb    1: 
Shav  (fa. I,   2%  Cent,  U  J.   157 
N.  VV.  Kep.  6ciO, 

In  New  York  ^nd  Pennsylvar 
of  dimia^ges  adopter  I  in  rc*()ect  t 
nam  for  cpiiet  enjt>STTir"»  "■  ^ 
warranty,  h  to  jjive  (' 
with  intere<it  and  the 
auit;  but  r^o  allowance  i^  ma 
value  of  anv  improvement*,  St 
Krck'i^  Exr*,.  3  Cat.  (N*  Y.)  n 
Am.  Dtc*  254 i    Pitcher  v*  U^ 


[ataijtabtb. 


coimNAxr, 


Ujioa  wbat  Wvrdi* 


.  \M  I  i  s^  t»,  4  Am,  Dpi:.  229  i 
fviikins  13  Johns.  {N.  V,)  50; 
Fronibcrgcn  4  U.  S.  (4  DalU 

ic  nilt  h;\A  been  jtdopted  in  Ten- 

'  f  11'^  Am,  f.aw  jour*  339, 

-^tutLs*  in  rclntian  to  covie- 
ly,  the  nilt  nf  damages  has 

tu  l>c"thc  value  of  the  |>ropcTty 
ic  t>f  ifvictinn.  Gore  r\  Brazier, 
:3;  s,  c,  3  Am.  Dec.  iSz. 
nc  nilc  appe^irs  t'>  he  *idoptecl  in 
rohiia  —  Litwr  t'.  Uarsons,  1  liay 
Oi  Guenird*!*  Exr?;.  ?^  [iivrrs^  1 
.),  265;  Virginiii  Mills  r'.  Hell,  3 
.)  326;  Humph rty*i  Admr,  ik 
iKin  Admr.«  1  Mnm.  (Va,*  493^ 
:  eiit-  Horsford  ?'.  \V  right, 
;;  H,  t%  T  Am,  Ike  8. 

._^ii  acta.  ^  lit  :in  action  by  a 
ol  land  trriccovef  d;im?rj*es  for 
K>  onjvey,  the  vahic  nf  the  land 
c  the  coiueyance  is  to  Iwr  n»a*le 

measure  nf  djimnges.  rinkston 
\  Ala.  552  r  Gthhs  J',  Jemison,  1 2 
Wells  r^  Alicniclhy,  5  Conn.  222  ; 
r*r  f^  tJrundy^  1  Srtim,  {\\\,)  jto; 
llr»iicli)n,  2, Scam.  \i\\)  339:  Gale 
!0  III.  320;  Plnnimcr  f^.  KigdrHii, 
;;    Hill  '.'.  Hobart,   r5  M*r,   164; 

VV  l^  eel  c  r,  2 1  IVl  e.  4S4  j   1  ^  vv  re  nee 

54  Vfc    1^46;  Hyet  t\  l>or*ev,  1 

iWxW  4  to;  Cannell  -■'.  AJ<:Abtari, 

J.    i\UI|    397;    Ktrkpaukk  7S 

t>*  Mo,  j:e;  Drake  jv  mker,  34 
,  Vr,J  35h  ;  Harhdiir  r*  Nichols,  3 

HoajuHmnn  1;.  Keeler,  ar  Vt,  H4 ; 
r--  1^,  19  U.  S,  (Cv  WheaU)  109; 

t  ioi  the  jntTchase  of  real 
■'  ptos-e  hat!,  and  I  he  vendor 
'I*  unable  to  make  a  good 
.cr  I A  not  cotilk<l  to  dam- 
of  hU  h.irt;ain>  Hammond 
K  h  37  4 ;  l^""!  i  I  rea  n  j  \  I'h  or  n ' 
..  1078;  I  tain  K  Fothcrgill, 
Ir,  A  pp.  x^. 

'•  vendor  kticw  at  the  time 

ihat  he  h.id  not  litlc  or  the 

■..incc,  aitfiough  he  actcti  hi 

iielirvcd  thai'he  should  be 

*  ^ood  title*  it  was  held 

-M.rv._  was  entitled  to  recover  of 

r  the  diiferel1^:x^  between  the  cot\- 

und  the  valiiei  of  the  land  ^l  the 

c  brtach.     I■um^>cllv  t'.  I'heTp^, 

;fjL     See  Bnnckcihoff  t\  I 'helps, 

^.V.)  H&o;  s.c,  43  Ibrh,  (N.  Y,| 

til  t*.  Granji^cr,  S  X.  V.  155, 

tnia  the  .^amc  general  rule  has. 

down,  —  Thnm peon's   Mxrs»  v, 

}   Leigh   (Va  )»   10 11    Wilson  v, 

ri    LcTgh    iV^A,    Sfti.^also   in 

P:*tni:k  v.   Maf>han»   2    Bibb 

4  Am.  J>*c,  670;  AUenr.  Andtr* 

lb  »Ky*J,  415  J  Fisher  u.  !Cay»  2 


I?jbb  (Kyh  434;  McCoftticIl  tf.  OunUp, 
ILirdin  iKf-K  4I  j  s.  €,,  3  Am.  Dec.  723; 
Handkv  E^/Chandtcf*,  I  Ldi.  (Ky,)  35S, 

Now  "York  EtU«*  —  I'hc  gentral  lulc  in 
New  York  in  Ihc  cise  of  executory  con- 
tracts for  the  sale  of  tand,  h  that,  in  case 
of  breach  by  the  vendor,  the  vendee  can, 
in  an  action  of  covenant,  recover  only  noni- 
inal  damages,  wnless  he  hai*  paid  part  o! 
the  purchase-money^  *n  which  cast  ne  citn 
aIf»o  recover  such  purcb^iseHnoney  ;ind  iiw 
terei5t.  Peters  7'.  McKeon,  4  Henio  (N.  V.), 
j4Gi  Stanton  T'.  Miller*  14  Hun  (N,  V-),  383; 
Haldvsin  p.  Monn,  ^  Wend.  (N.  V.\  399; 
s.  c,  30  Am.  l>cc.  627;  Conger  f.  Weaver, 
20  N.  y.  145;  Mack  V.  Patchin.  42  N.  V. 
167;  Margraf  tK  Muir»  57- N,  V.  155, 

Til  a  later  case  in  New  York,  the  court 
say  that  the  rule  h  well  tscltleth  th lit,  where 
the  vendor  enters  into  a  contract  to  sell 
and  ccnwey  real  estate  under  a  J)elicf  that 
he  has  a  t;ood  title,  and  that  the  same  is 
free  from  incumbrancer,  and  he  faiU  tQ 
i>crform  for  the  reason  that  the  title  is  des 
tective,  or  an  incumbrance  unknown  to  him 

S>rcvnjusly  is  discovtriid,  which  (prevents  a 
ulfilmentof  the  conlraci,  in  an  action  by 
the  vendee  against  him  for  a  breach  of  the 
contract,  the  1  alter  is  only  liable  for  nomi- 
nal dainaf;cri  a*.itle  from  tht  purchase-money 
paid  ao4  the  expense  of  examining  ihe  title. 
Cnckroft  V.  New  York  &  H.  K.  Co.,  <» 
N.  Y-  201. 

tn  an  action  against  vendee  for  damage^ 
for  breach  of  contract  to  purchase  Und, 
the  measufe  of  dam»ge^  is  the  differcitce 
between  the  contract  price  and  the  price 
for  which  the  land  could  be  sold  at  the  time 
of  the  breach.  Old  Colony  R.  R,  t*.  Evan*, 
72  Ma.^s.  (6  Gray^  25;  s,  c,  66  Am.  Dec 
394 ;  G f  is wol d  p.  S a b I  n ,  e  1  N ,  H,  167. 

An  agreement  to  jieiforrn  certain  work 
within  a  linjilcd  lime,  under  a  certain 
t»eiiHhy,  does  not  liqntdate  the  damages 
which  the  party  ts  to  pay  for  tlic  breach  tit 
i  I  is  c" » \'  c  n  a  n  t .  Ta  v  I  oc  * ' .  J?  a  n  d  if  ord,  20  V .  S. 
{7  Wheal  Hi;  bk.  5,  L.  ed.  384. 

PutaUc  Comrfttitors.  —  One  who  contracts 
to  deliver  wot*d  to  the  government  h  en- 
thled  to  extra  compensaikm  for  l>eing 
rcquircit  to  cut  it  fan  her  from  the  pi  see  of 
delivery  thrtn  that  named  iw  his  contract, 
and  fur  the  cx|)e.n&e  of  keeping  hh  teams 
dnring  the  dclav  caused  ibercbv.  United 
Stales  V  l*etk.  102  U.S.  [tz  Otio)  64  ;  bk, 
2fj,  J.,  ed.  46, 

Coveaaai  tanning  with  tttt  L&aL  — 
Ad  covenants  which  relate  to  land,  and 
are  for  its  Ijcnelit^  run  with  the  land,  ;ind 
R?ay  be  enforce<l  by  an  action  in  covenant 
bv  each  «5ucce5sive  ;*s5»i5*nee.  See  Sterling 
Hydraulic  Co.  r.  William*^,  66  tIJ.  3931  I 
Smith  Jjead.  Cas^  { Hare  &  W*  note*.)  pf,  i» 
p.  r79  And  while  a  parol  a^rcenicni  to 
maintain  fcitces  dues  not  run  with  the  land, 
Imt  affects   the  parties  to  the  agreement 
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only,  ^t  a  written  ;igreeiiicnt  showing  an  ati*.1  htid  if^  nm  with  the  bncL 
mtcfiticm  to  charge  the  land  runs  with  Nottlc,  i  Mauk  ^  ?>.  3551  2  Gi 
itt  and  is  ctiforccable  against  suliscquent  756. 
gra^ntf^es.  Kentucky  CrriL  K.  Co.  t^ 
K camera  Ky.  J^  Rc|>,  175  s.  c.,  19  Cent . 

When 
craJ  itmi 

ft  SfM^dfr.  -,  int,  tiCJtig  anil 

Cfmimuing  for   ihe  bcnetit  of  fomre    |>ur- 


In  Amaneap  the  pr<;vat!ht: 
that  tovenatUs  of   ftcbiQ 
convey  arc  covenants  in  f' 

\  fiiU  at  scv*    broken,  if  at  a  J  t«  as  snonus^  iiui:; 

IfUjhJ  ^icj'ond  2'.  Iknt,  59  TIL  3S;  f.  c,»  14, 
BtihcH  T,  HtJthdI.  54  Ind.  4 
Am.  Ri;p*  650;  iJtiseubur)'  i 


36  Iowa»  532;  M^t^wift 
515;  kMbcrtfe  t\  ijcvy^  3  A  hi 

And  tiic  covciuint  t>f  inJc[ 
everywhere   A./f/   to    rnn 


chasicrs,  may  be  enforced  a|;ainsl  All  earlier  S   Myn  (N,  Y.),  541;  Foolc 

puhchaacr  by  a  iMer  mirchaacr*    Ldttinier  Ohio>  31  ?»  332;  s.  c.»  jiS  Am 

/'.  l.ivcnnorc,  73  N.  V*  174.  and  do  nor   thercfrirrr  run  wi 

Charfe    upon    Lwjd.— Whtrc   ihc   per-  and  the  right  o*       -        ' 

formanre   of   a    covenAUt    is   expressly    or  not  pai^s  to  Ihg   • 

irnplicdJy  made  a  chiirge  upoli  rlie  land,  it  Salmon  v,  Vadtj   ,  ,              , 

runs  with  the  l^n^.     ^lce  'l'hi>mii<i  r^  Von  Cochran,  46  Pa.  :5U  tzt^     H' 

Kai>ff.  6   Gili    &  /,   ( Md.J   372  j    Astof  t%  A**/^/  in  some  ot  lh<?  Startup  I 

Miffcr,  3  Paige,  Lh,  (N.  V  =  J  tjg;  Van  Kens-  nant   of  bebin   nms  with    lb< 

sebcT  r^.  Uennismi,  35  N.  V.  395s  fioMdv  Coleman  r  Lyman,  42  Tud-  2*1 

r.  tJoudv*  Wright  iC'jhioK  4T0;  Worihing*  k    luwa   Hcjmciiie.itl  Co  ,    " 

ton  r.  Hcwcs,  irj  Ohio  Su  6(k  Sand  with  li-.  s,  c*»  7  Am,  Kt^ri.   197;  K 

Dtr  Siiv«r,  1    llrbwne  (I'n,),  21 1;  linnet  t%  "   '                    ^- 
KcHluey«  t  Wat^h,  C.  C*  375;  Wooliactoh 
V*  Norloni  15  Wis.  198^ 

Hut  if  th^  ihiiiK  to  fie  done  is  merely 
cdlatcrjLl  in  the  lapd,  the  a««ignee  will 

not  he  charj^d  and  covenaioi  will  not  lie  UitliV>n  v.  Desire,  25  Mo. 

against  him,     l>ot|>K  v.   While,  u  N.  Y»  Ailen,  14  Johns,  (N.  V,J  24^ 

296;  WcWiT^  Ku&?4ell,  3  T.  R.  393-4OJ.  Wiliiamji.  2  Vt  3^7. 

Thus,  a  covcitiitil  thsit  tlte  grantee  gihall  Covcnaius  for  i^aiet  en 

remain  in  the  riutet  and  (jtaicablc  poshes-  ther  assurance,  and  of  w. 

-tion  of  the  laniK  runs,  with  the  Ui*d,  and  is  pi|icclivc     in     theit     nature*^ 

binding  uijon  those  to  i^hom  the  land  nmy  nii4tiii|;&,  39  Cah  360;  s*  c-, 

fie  sub>^equei\tly  convolved  by  siicb  grantee.  456;  Siulton  r^  CodrnAn,  ^  C 

Sdiwalback  r.  Chicago,  M.  k  SL  P.  H.  Cc».  jtS ;  llurd  f.  Curus,  iq  Pick. 

iWis)  3j  N- W.  Rc|J.  Jlnnl   v,   Amidon,   4   \hll   (> 

There  mnsf  be  a  jirivity  of  estate  between  Abboii  v,  Allen,  t^  J^ihni.  (? 

ihe  covcnanlor  and  covenantee,  iti  order  to  run  ^ith  the  lai><i,  —  Logan  % 

to  create  a  covctianr  that  wHl  run  with  the  Ark.  313  j  s,  c,  3j  Am.  Dec.  ^ 

laml,  and  enable  an  risiiiKnec   to  inaintiln  Amidou,  4  lliil  JN.  V.l,  345;" 

ail  action  of  covenant*     Tayloi  v*  Owen,  ^  Crump,  i  Dev.  &  1$.  (X,  V  •  ' 

M!ackf»  Hnd.}  301;    MorWr^  Aldrich^,  ig  bell  f/,  Lewt%  3  Earn*  k  A 

PiLk*  (Mass.)  449;  Bronson  v.  Coffin,  10^  Kng.  C.  L.  j;?^, — and  an  a^ 

Mass.  175 ;  a.  c.,  (I  Am.  Hep.  335  ;  Wheckr  for  damages  for  a  breach  n: 

v.  Schad,  7  Nev.  to^i  Brewer  V.  Marshall,  by  the  coven.intcc  ♦inrl  his 

19  N:  J.  Eq.  f4  C.  E.Gr)  537;  Kirkpatrick  heirs,  devisees,  .11   '    ^ 

V,  Pcshine,  24  N,  J.  Eq.  (9C.  E,  Gr,)   206;  Mungcr,  51    III, 

Cole  f.    Ilnghca,  54  N*  V.  444;   s,  c.»  13  Nkl  129;  Kntdskt  ^  , 

Am.  Rep,  6u,  58  liarb.  (N.  Y.|  36; 

Such  n  covenant  can  only  lie  assigned  Cow.  (N,  V.)   137;  i- 

with  the  land.    Martin  v,  Uoidon,  24  CJa.  Gf.-itt.  (Va.1  42. 

^33;   VViUon  V.  Widcnhani,  51   Me/ 566;  Party  Wall.  ^  It  h  held  by 

Nes!>il  r*.  Urown,  t   Uev.  (N.  C)  Eti.30;  that  an   iigrcemerkt  to  btuld'i 

Randolph  v.  Kinncv»  3  Rand.  fVa.)  394,  pariv  wixM  is  rnctitv  a  person 

m?lilon    of    CoVouanlB,  —  Whtre    land  -- Hloch  r.  Lsbarti /  ^S  Ind    1- 

conveyed  whh   full  covenants  consists   of  White,  1  Clarke. 

MJverM  distinct  pieces,  or  \^  divided  up  into  Talman,  S  N.  \ 

parcels,  and  conveyed  to  diffetent  grantees,  N.  Y. 444,-301! 

the  covenant  is  divided  up  among  iHem,  other  courts  hob 

and  each  may  &tie  in  covenant,  or  t>e  sncd  real    covenant*,  .i:iri    mih    nn 

on  his  iKirtion  of  the  covenant,     A&tor  v.  Savage   v.    Mason,  3   Ciish,    f 

Miller,  a  Paige,  Ch.  (N.  V.)  68;  Johnson  x\  Maine  r-,  Citn^ston,  c)S  Mas^-  -a 

Hlvdenbiirg,  31  N.  Y*  427.  t*.  Lawrence,  1 1 1  Ma4»s.  i  f  , 

E&i^iibBMiruiA.  — In  Knglsind  all  eove^  Ttil>cv,  taj  Ma^s.  457;  B^^^ 

ni^U  Cor  title  arc  termed  real  covenants  Duer  (N,  V.J,  90;  iTart  r.  Kui 
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iction  of  covenant  will  not  He  upon  a  clause  rn  a  deed 
d  solely  to  prevent  the  conveyance  being  treated  as  an 
emcnt** 

s  been  held  that  an  action  of  covenant  will  lie  upon  the 
rf  a  deedp  **  will  warrant  and  defend  the  premises  to  A.  11, 
heirs  forever/*^  as  well  as  the  words  "grant,  bargain,  and 
^  and  to  be  maintainable  upon  a  covenant  by  grantors  **for 
heirs,"  etc,  the  clause  being  construed  to  mean  "them- 

,|  X  ;  Tixld  t\  Stokcs»  JO  Pa.  Sl  e<>venant    for  quiet    etijoymenl-.  yet    tlvat 

155;  Gilbert  *:•.  Drew,  lO  Pa,  St»  covenant  extends  u\\\y  lo  ibc  acis  of  the 

^T^i  tngic*  tK  iJnnghurst,  I   U*  te^ssor  hitnsclf,  and    to    injarics   jndiciC'd 

I  ;  hk.  K  h*  cd.  167.  under  paramount  tkk:  it  is  not  d^>%ned  a* 

iti  Doetria«  — The    Massa-  an  indcmnit^^  against  any  and  alS  disturb^ 

'  ih^t  Midi  a  covenant  anccs  of  thtkii&ei:**.  enjoyment  t>^  tiic  land 

iiedbte  fefcTcnce  to  the  tinder  the  law.     Itanis  f>  Wilson  (Pa*|»  S 

,            -  to  the  mode  ol  otcn-  Cent,  Rep,  454 ;  h.  c..^  2%  Cent,  L-  J.  14;  c) 

ri  cmoyipg  the   land  i  that   it   is  AtL  Rep,  437*     See   Frost  v.  Earne.st,  4 

tn  the  owner  merely  aa  owner;  Whart,  fPa  )  i5(>;  Uobbim  v.  Brown,  12  Pa. 

rent  in  and  attached  to  iht  Sl^t;  Moore  r.  Weber^  71  Pa.  St.  4?<;. 

^  warily  parses  into  the  hands  Ujuabsbitftblt  HouAe.  —  The  tntfrc   fact 

; {tee,  who  may  maimaln  that  a  hoube  lea.^cd  becomes  unmhabitabic 

It  Tor  \x^  breach.     See  Is  not  enough  to  i^ut^tam  an  action  in  covtf- 

nriy  Savings    Bank*  {l%  nant.     Carstm  t\  Godlev»  26  Pa.  St.  ii7; 

liable tt  V.   PoweH»  30  Pa.  St.  293.    This 

!lAt«»*  ^  Oj>po5cd  to  this  diKtrine,  condition  of  the  property  must  result  from 

h  of  New  Vork^  Pennjivlvania,  and  the  act  of  the  lessor,  or  from  tho^c  holding 

tes,  ^f?A/ I  hat  where  i fie  owner  of  a  paramount  tftle.     Barns  &.  Wilson  (f^a.^ 

'^    "  ■    ■ 11  under  ^n  agree-  K  Cent.  Rep.  454;  s.  t,,  35  Cent.  L.  J.  14; 

owner,  and  that  9  Atl.  Reii.  437,     Yet  it  h:^  Jiecn  held  that 

-':   it   he  will    pay  a  covenant  by  a  lesisec  to  occupy  preini'^es 

his  jioriton  of  tlie  as  a  dwcJling-honse,  impbe^  a  covenant  by 

isition  is  personal  the  lessor  of  fitness  for  a  dwelUng-housti, 

ind  d  ►c^  not  pass  by  a  grant  and  that»  in  case  of  nn^tnefis,  the  amount 

I  bind  subscnHCnt  grantees  expended  by  the   leasee  for  necessary  re- 

"^'-■'^  of  ItabiJitv  is  con^ned  pairs  is  a  sel^ofl:  against  a  claim  for  rent* 

' mtor,   Cole  V,  Hughes,  Wolfe  f*  Arrott,  tog  Pa,  St,  473;  s.  C,  t 

■i\ii  V.  Harris,  9  Pa.  St.  Cent.  Rep,  12S. 

Id  t'.  Slakes,  to  Psu  St.  155;  Gil-  See  on  this  sybjcct  PhJpps  t*.  Tarpleyt 

rew,  »o  P5i.  St.  219*  24  Miss.  597;  Mann  ik  PicrsoOp  2  Johns. 

»Df  Frandi.  —  A  parol  agreement  (N.  V*J  371  PrinEle  v.  Wittcn»  i   Hay  fS. 

a  parry  wall  is  within  the  statute  C),  2^6;  s.  c,  i  Am,  Dec.  612;  Kincald  v, 

i   but  if  the  party  bnilds  such  a  Briltain,  5  Sneed  (Tenn.)^  123. 

I  the  faith  of  the  defendant  s  agree-  1.   Ifummcl  v.  Humniclt  80  Pa.  St.  42O- 

jay  one-half  the  cost  when  he  oises  2.   Rickets  r\  Dicken*^,  r   Mnrpk  (N,  C,) 

oil  ding  is  a  part  periormance  sufiS-  34T;  s,  c  ,  .|  Am,  1  »(.'C   555, 

ake  the  agreement  out  of  the  slat-  3.  **(lraiit,  Bargam,  And  Sell.**  —  Under 

letion   m   covenant   wiU    lie.  a  deed  of  general  warranty  containing  the 

i,46Ga.  ig.   See  also  Bindge  words " grant, Ijarj^in, and sell,'^  the  graivtec 

,,  ..    '«     '■-  hajjarighlto  recover  of  his  grantor's  ad 

an                      inwner,  in   a  city,  ministrator  the  money  paid  by  nim  as  a  col- 

sT.iriii                  in*,  and  removes  a  lateral    inheritance   tax,  which  wa^  a   ben 

■  <A\  fiiHu^  tine  side  of  a  bniid-  upon  the  property  wht.'n  conveyed  by  said 

I    years,  for  the  purpose  of  deed.     Large   7^.    McClain  (Pa.),  5  Cent. 

'  '         "  for  a  laiger  build-  Rcii.  j(\\. 

it  tearing  down  of  m  Ftanfylvinia,  —  The  words  ** grant, 

:uLe  a  hteich  of  the  bargain,  and  sell,"  in  a  deed  under  act  of 

:ovcnant  lor  quiet  enjoyinent  eon-  May  2S,  1715,  created  a  covenant  against 

the  lease.   Barns  f^.  Wilson  (Pa.b  incund>rance.s  which  was  broken  ;is  soon 

iep.  454?  s.  c,  25  Cent.  L»  J.  t4;  as  made  by  an  existing  lien;  and  plaintiff, 

p.  417.  being  compelled  to  pay  it  to  save  bis  prop 

tat   for  <iiilftt   EnjirfniBxit  —  A  I-  erty,  has  a  right  to  recover  tn  covenant, 

tvcfy   lease  cont.uns    an  implied  l>arge  t'.  McClain  (PMi  5  Cent;  Rep.  761. 
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sdves,  their  heirs,'*  etc;*  but  an  action  i%  not  mainiai 

**a!ic1  the  said ,  for ,  heirs,  etc.,  does  covenant,* 

cause  the  effect  of  the  blanks  is  to  render  the  entire  clai 
tory»  and  the  inference  naturally  arises  that  no  such  cove 
intended  to  be  made ;  nor  can  the  context,  by  construe 
p!y  the  omission.* 

A  court  of  chancery  will  decree  the  performance  of  i 
covenant  to  indemnify  *'against  all  claims  or  suits  al  law,  o 

No  action  but  covenant  wiil  lie  on  an  instrument,  und< 
the  words  **  Doe  A,  B,  $10.43,  value  received*  payable  in  c 
but  will  lie  on  the  words  **to  which  payment,  well  and  tn 
made^  I  bind  myself;*'**  on  the  words  *rl  am  content 
etc,;*  on  the  words  *'I  oblige  myself  ta  pay  so  much 
such  a  day,  and  so  much  at  another  time/'  ' 

A  receipt  in  these  words^  **  Received  fourteen  barrels  ol 
of  J.  S.,  for  sale,'*  does  not  create  a  covenant  to  pay  ovei 
ceeds,  so  as  to  authorize  an  action  of  covenant.^ 

IVi  When  not  Maintainable*  —  In  general,  covenant  c; 
maintained  upon  a  contract  not  under  seal  by  the  par 
attorney;**  because  a  mere  recognition  of  the  confract 
under  seal,  will  not  sustain  the  action,*** 


1.  Baker  r.  Hunt  40  111  261. 

lUioou  Eol«.^l^iit  m  tlie  tllinois  erase 


{Kv*J  137;  Ludlum 
{1  VPcrm.)    55;    r" 
'    '     '    lUls 


Wnotl, 

lender  back    Vi 


above  given  the  intention  is  clearly  mani-  N,  J.  [»  U  lUlst.)  6.*;  Gale 

fc&t»  ami  the  ttttm  of  the  clerk  very  (ml*  C'd>w»  [N.  V*)  445;  Davis  f.  J( 

pable^     The  qticstion   of    constrtjction   in  Sf;  3  Uouv.  Irtsi,  356^  |  3446; 

*ucli  !i  case  is  compsiraiively  ^!mi>k,  the  tltS. 

imperfecc  vt^tAs  show  the  inieiiiion  f>£  the  OmiisiQa  lo  do  Ant*  —  If  the 

grantor*    1*hc   iic|*lect  m  this  mstance  to  tbc  covenant  sued  iiiion  is  sim 

insert  the  wr^rd  **  tri<;tr  "  w*is  immaterial,  as  srtm  to  do  the  act,  by  the  i^ker 

would  have  been  the  word  **  heirs,"  for  the  which   the   bond   might   h< 

legal  effect  of  the  covenant   v^oitld   have  action  of  contr-sct  will  nf>t 

been  the  same  M  all  reference  to  the  hcirss,  C3Ujc  there  is  no  promise  vwu,.. 

execntors,  and  admhilsirators    had    been  P«mTli  t\  Clark,  j  N,  J,  I*,  (2 

omitted.     See  Hatl  ?^  niim>iirad,  20  Pick*  lagliali  Kule.  — Hyt   it  is  ^ 

(Msss.)  21  Ikli  tK  Boston,  tot  Maii^  506.  land  that  covenant  lies  ag  • 

2,  llayr.  Urown,  z  Ohio,  345  a  patentee,  alihoui'h  he  1^ 

3.  VVtIsun  £^  Davidson  County,  3  Tenn.  Ica^c,  01  any  connterh 
Ch*  536.  cause  it  is  a  iiiaiiei  <»f 

C  portenbury  r.  Ttinstall,  5  Ark,  263*  secV  acceptance  t4    \ 

5.  Doiiglasis  th  Hcnnessy  {R.  L>,  5  New  such  a  casie   as  Gblij 

EnR   Rej>.  94.  covenant,     EwTt  v*  S. 

No  demand  need  be  made  before  action  t^o;   llret  »'.  Cumber lAtiu, 

is  brought  on  aiich  a  cnveitant.    Douglassr.',  531  1  Comyn'f*    Dip   lit.    '. 

IJcnnessy  (R*  T.K  4  New   Kng.  Rep*  94.  vinery  Abr.  tlh  C(nrn<^    ' 

Burden  of  Proof. —  Heiendant    has    the  Wheic  ixnciianT  w 

burdi^n  ttf  proving  his  pica  of  performance,  following  ivordn  in  a  In 

akho ugh  a  breach  of  the  condition  of  the  to  anolher,  **  I>e3*r  broibcr,  F 

bond  is  allej^cd  in  the  tlcciaration*     Doug-  ting  the  mottry  th^-it  he  d?d  fr 

lassr'.  llenne^sy  tU.  Lb5  New  Eng  Rep-94-  caiisctl  mt  ■■■ 

0»  The  CO HT t  /if/ti  t  h e  \vo rds  t o  mean  **  d i d  h c al t  h  1  w  ■ 
«imount  to  a5*  nnich  as  f  ynomUc  to  J»ay/' 
Anonymf>u?i,  3  I  .eon>  1 19. 

7.  Norrke*?!  Caj^,  1  r\rdres,  t2% 

$.  Wikoxcn  v,  Rix,   1    A,    K.    Marsh, 
(Kv.)  4^r 

^.  Tribble  r,  01dh4fn«   5  J,  J.  Marsh 
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anionnt  is  >iiik   i 
court   /f^iii  that 
aint  that  the  wohi        , 
Dbli|;at{tja.     Brti^ht  r.  Bnghti 
(Kv.|  194- 
ll>.  Gak  v»  NiJton,  6  Cow.  (] 
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nant  will  not  lie  upon  a  contract  where,  by  the  law  of  the 
I  which  the  remedy  is  sought,  it  is  not  a  sealed  instru- 
It  hough  it  svoultJ  be  considered  as  imder  seal  in  the  [jlacc 
t  was  made.*  The  reason  fur  this  is,  that,  where  a  contract 
in  one  State,  and  intended  to  have  effect  \n  another,  it 
nform  to  the  laws  of  snch  other  State.* 
Kint  cannot  be  matnlained  by  parties  not  privy  to  the  con- 
id  a  personal  covenant  cannot  be  set  up  in  a  suit  by  or 
the  assi^iee  of  the  covenantor  or  covenantee;^  neither 
e  maintained  where  the  party  claiming  the  benefit  of  the 
It  is  not  named  therein  as  the  covenantee.* 
s  been  held  that  covenant  cannot  be  maintained  by  one 
against  another  on  the  articles  of  partnership,  although 
eal,  to  compel  the  payment  of  a  balance  due  the  partner^ 
>m  such  partner;^  on  a  lease  executed  by  a  lessor  onlyi 
It  the  lessee  enters  and  enjoys  the  possession  ;*  or  by  the 
\  of  the  lessor  against  the  executors  of  the  kssce,  for  rent 
after  the  death  of  the  testator;^  on  a  cojHract  under  seal, 

rlhead».  Noyes^gMo.  56;  DoTSey  br.ikcn»  bmugln  hy  a  gTantee  of  some  f>f 

tv,  9  Mo  ly.  Uic  owhcr?^,  im  damages  for  ilefcndaril^s 

tfth — An  mstrumcnMn  the  form  iion-jJcrformancR   of  his  toveiiant,  ii  w** 

^sor^^nolcTJiadciri  Perjt>sylviiiiia,  /^s'/-/,  I  hat ,  as  the  defcml.ml  was  a  atrangtr 

"  L.  S.'*  beinj^  ;ii  the  end  of  the  in  ihc  liilc,  his  covcitAiU  w;is  ptfrsoual,  \ind 

iirv:  ivvlii.h   liv  thc  law  of  that  that,  as  the  plAiiMirt  was  mi  |iarly  to  the 

.  .\%m\  payable   (ii  bond  when  it  was  exetuti;d»  ihere  was  no 

rhe  Ltw-^  of  New  [irivity  of  conlrscl   Ijelween   hini  ami   Ihc 

.s  but  A  tinipJi;  contract.    Andrews  defendant  j  and,  there  being  neiiher  privilv 

,  4  Cow.  (  N:  VJ  50S;   Warren  t>.  of  eomratt  nor  of  estate^  the  action  vtxs  not 

ohns.  (X.  V.|  :r39;  Ayer*5  Case,6  inaiiHAinAMe.    Lvou  ?'»  H*irkern5  Mc,  474, 

30     Scir  rf;ishcr  ? .  Evcrliart,  J       C  Uc  Belles'.  The  rcnnsvlv.mid  lns,€o.p 

Md  )  3  VI ;  WiUsno  V.  Hrt  Winter,  1  4  Whart.  (J 'a  J  6S  ;  Green  t^  I  tome.  1  Salk- 

I J  liimic  lit  United  St,ites  v,  Don*  tg;  ;  s.  c,  Comb,  219;  iVonrse  t\  Framplon, 

,S.(^»*c(,|  jru;  bk,<\L.ed974,  t  J,d.  Raym.  28*  s,  c„   I   Halk.  214.    Ex 

ten  k*'U  lltat  t'oveffnnt  cannot  be  farU  Kich;irdsoii,  1 4  Ves.  184,  J87  ;  Collins 

]  t»n  4  con  If  act    iniulc  in    New  t\  Plumb,  i6  Ves,  454, 
l*c   performed    iti    Prnnj^ylvaniii,        On  Dfrod-PoU.  —  itut  it  h^s,  been  ^e/d^  thai^ 

iwl  and  the  word  '"  Mcal "  in  the  in  the  case  to  a  dctdpoSI,  a  stranger  to  it 

(f :   though^  by  the   law  of  that  may  boe  on  the  covenant  therein  to  pay 

coo?)iitiiicH  a  scab     See  Mere-  hitn  a  sum  of  monev;  but  it  is  otherwise 

iosd^lr,  2  Cai.  (M*  Y.)  36^1  An-  in  the  case  of  a  deccl  itttfr  f^arUs.     Smitli 

"        ..t,  4  Cow.  (N;  Y,)   508 j  ?^.  Emery,  12  K  J,  L.  (7  llaULj  sji  Berk- 

ch*  5  John??,  (M.  Y.)  259;  Jey  v.  Hardv.  8  Dow,  k  RvL  102, 
....-  .  Stiitc-sz'.  Donnallyt33  U  S.       6,   In  stich   a   case   the'  profjer  remedy 

n  \  bk.  8,  L.  cd-  974;  (^  Roy  v,  under  thecommondaw  practice,  ts  an  action 

U,  S,  f8  Jrfow.)  451;  bk.  13,  L,  of  accouiu  or  a  bilMu  chancery,    See  Nivcti 

\dam  V.  Kerr,  i  Uos.&  Pulbjdo.  c  Spickerman,  iz  Tohns.  (N.  Y4  40K 
ter   tt,  Tbikhaiii,   35    Ci.    176;       6.   Hinsdale  t^,  Humphrey,  15  Conn.  431 ; 

'.  Y,  3G  [lb  433;  WtXJteti  I'-  Tru5itees  iy.  Spencer,  7  Ohio  |pt.  zU   151. 

i?  Smed.  &  M,)  3S0.  See  Hurnert  ^k  Lynch,  5  K  &  C.  539,  603 ; 

jker,  45  Me.  474.  5.  c,  8  Dow,  &  R«368;   Hawkins  xu  Sher- 

ilC^Btmct.  — Where  the  defend'  man,  3  Car,  &  P-  ^g;   East  India  Co.  v. 

f:  hmnd  by  hia  bond,  jointly  and  Lewis,  3  Car.  &  P.  ^Ss. 
o  A.,  C,  and  others,  owners  of        liui  it  will  lie,  although  the  covenantee 

IK  flam,  And  waier-power,  and  did  not  sign  the  indenture  hi  which  Ue  U 

'  <:ither  and  all  of  n^med  is  a  party.     Lucke  ia  Lucke,  Ltitw* 

in  the  bond),  to  305;  i'omyn's  Ulff.  tit.  Caremittf^  A.  i, 

....   ^-^,,  ...   .^jairs  for  twemy        J.  V;in   Rensselaer  v.  Flatner^  2  Jolms, 

dam,  in  an  action  of  covenant  Caa.  {N.  V.)  24. 
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the  materlai  pari  of  which  is  subsequently  ^'arled  by  a  pare 
mcnt ;  *  on  a  policy  of  insurance,  renewed  by  indarseme 
under  seal;*  on  a  deed,  the  seal  to  which  has  been  torn 
one  to  whom  such  deed  was  intrusted  by  both  parties  1 
keeping;^  on  a  condition  in  a  title^bond  to  convey  land  ;* 
the  grantee  in  a  deed-poll  for  non-performance  of  any  a. 
of  any  thing  therein  s^tipulated  to  be  done  by  him  ;*  on  th* 
tiDn  of  a  bond;^  on  a  special  agreement  under  seal  to  di 


I*  McVoy  ?/.  Wheeler,  6  Port.  (Ala.)  20  r ; 
Raymond  ^\  Fs&hcr,  6  Mo*  29;  Vicarv  v. 
MixMC*  3  Walls  (Pa).  4^1 ;  s-  l  »  27  h\\\,  LJec. 
323 i  Ellm^kcr  -.\  Franklin  Fire  Ins*  Co**  6 
Wiitts  &  S*0'*4  443T  Heard  t^  WadhAni,  t 
East,  6jd;   UtUcf  rX  HolUnd  ^  T;  R.  590, 

The  fcmcdy  is  oa  the  iub^ntuttd  agree. 
TTient  McVi>y  v.  VVhedei*  6  i*ort.  (Ala*> 
30 1 1  RiiyTTiond  v.  Fbhcr,  6  Mo*  2^1 

Writifiii  Asient.  —  Where  dekiicbnts 
cove  linn  ted  to  pay  for  work  tb»it  *^  ho  old  be 
dont  with  their  written  asiscnt,  tl  Awch  writ- 
ten  absent  Imj  djspeiised  with  by  parul^ 
fovctiaiit  will  not  lie.  To  bring  dowfi  a 
covctiant  to  parol  in  the  declaraiion,  h  10 
defeat  the  siitbn,  I^high  Coal  Sc  Nav, 
Cti,  V.  H*ir1an,  27  Ta.  St.  429. 

F»m1  Alteri-iion.  —  A  parol  agreement 
by  one  party  to  a  covenant  to  waive  the 
performance  of  a  part  of  I  he  agret-meTit  by 
the  oihcT  party,  m  held  not  to  be  such  an 
^ittemliori  of  the  contract  ,15  will  defeat  X\\ 
action  of  cover»ant.  McCombs  f.  McKen- 
nan,  2  Watt*  &  S.  {Pa*J  2i6;  s.c.  37  Am* 
Dec*  505. 

It  has  been  kefd  that  if  n  i^ersfjn  enters 
into  a  bond  for  the  performance  of  certain 
matters,  and  afterwards  a  pa  re  I  agreement 
19  made  between  the  parties.  var)^fng  the 
time  of  |>erformiince,  an  action  cannot  be 
maintained  upon  the  bond  for  the  (>cnaltv* 
bet  thai  the  plaintiff  must  seek  h»s  remedy 
upon  the  agreement  cnlatging  the  time 
of  perfonnance.  Ford  v.  Campfield,  U 
N,  J.  L  f6  Halsi)  ^7. 

And  it  has  been  ^r/f/th»t  where  ti  plain- 
tiff jauea  on  a  covenant  which  has  been 
modified  bv  parol,  in  a  |Kthvt  eii^eniial  to 
the  defendant*^  liahiliiy,  the  action  shnuld 
be  assjtmpnt^  the  written  contract  beinj^ 
treated  as  abandoned,  or  used  no  further 
I  ban  to  mark  the  terms  and  extent  of  (he 
new  sitpulation.  Lehigh  Coal  &  Nav.  Co. 
V,  !rarla!i,  27  Pa*  St*  429. 

2.  Liiciana  ?'.  AmericAn  Fire  Ins-  Co.,  2 
Whart.  (Pa,)  167* 

8.  RecH  V.  Overbaugh.  6  Cow*  |N*  Y*) 
746,  iice  Powers  i>.  Ware.  2  Pick*  (Mass.) 
451 ;  s.  c*,  4  Pick*  (Mass.)  106* 

Covenant  wilt  not  lie  against  a  grantor 
where  the  grantee  has  all  the  land  de- 
scribed in  the  ilf^td^  bnt  not  all  the  grantor 
agreed  to  convey*  Church  f*  StUes  (Vt»J, 
5  New  Eitg*  Rep.  104* 


C  Western  t\  Mavor  of   Brc 
Wcnd^tN,  V.)334;  lltiddle  tv  1 
ton,    i   Ohio,  423;    Abram$  v, 
Ohio,  214. 

title^Bond  to  ooBvey,  ^  When 
B.  four  hnntlred  acres  of  land,  ^ 
himictf  to  procure  a  j>ateni  for 
on   the  payment  of   the   last  hi 
and  li.  sclli  to  C.  a  part  of  the  ■ 
and  covenants  to  procure  the 
Tea?tonab1c  request  of  C,  ani' 
in:»trumem   empovrcrs  <"     * 
patent   from    A.,   for   v 
aliQxve<:l  a  valuable  con- 
itot  support  an  action  of  covniAi 
C*  for  not  procuring  :i  p:tt<fnt.     I 
V.  Tate*  1  Serj;,  5;  R.  fl'a.)  iT. 

CoQditioaal  C(rTin&nt.^1i 
that    a    covenant    i^^-    i--- 
gruntors  '*  obtain  iI 
trty  convcvcd  **!>'' 
the    United    States   thty    Vi*d   t^ 
same  **  to  the  etsiTitec,  \%r^  heir%  «J 
*' by  deed  of  general  wstrmnty,**' 
port  r%   Lamb,  -So  U»  S,  t'3  ^^' 
bk.  20,  L*  cd*  655, —  is  a  o>v^"^ 
ther  asstimnce,  and  entitle*^ 
his  heirs  or  assigns,  to  a  conv 
title  on  the  happening  erf  the  cu 
sf>edficd,      Davis    -'*  Tarwalcr, 
2S6:    Diissaumc  rv   Htimeif,  5 
Such   covenant   is   a   ijjecia!    an 
covenant,  and   takes   effect  ""t 
the  grantees  acquire  title  dii' 
United  States,  and  doeM  not 
quisition  of   title  from  any 
or  imermediate  pa  rtv.    Davei  1 . 
So  U*  S.  (13  Wall.) '4 tS I  bk.  jr,   1 

5.  Nfaiile'r^  Wca\c:i,  7  Pa,  Sr. 

Rent  rw«rvtd.  —  Sai  wIh  r  t  .1  -i. 
purported    to   be   ^i%    W 
tai ned  a  covenant  \^\  1' 
rent  reserved  to  tif 
was  signed  and  &c.«: 
and  acce  pled  bv  tht:  ^j.  1  .<  n  c  t ,  ^ 
conveved.  »iubjrc(  ttr  the  fcir 
was    kfM    that    covenant    ». 
against  the  grantee  to  fccinvcr  tl 
served  in  the  deed-     ^fiiiile  P.  ^ 
Pa.  St.  jaq, 

%4  Summers  r*.  Wats<in,  I  Cr,  i 
United  States  t^  Hn- -    t  r---- 

Pinmlloiid. —  1; 
on  a  penal  bond,  C'   ■ 
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work  is  not  done  strictly  within  the  time,'  nor  if  it  be  not 
m  the  manner  prescribed,  unless  the  party  for  whom  the 
vas  done  has  accepted  the  performance  as  full  and  perfect.* 
m  an  agreement,  signed  by  several,  to  pay  each  an  -equal 
of  certain  expenses,  under  which  agreement  some  hav€  paid 
md  some  less,  an  action  of  covenant  against  one  of  the  par 
the  agreement  by  the  others  cannot  be  maintained.® 
enant  will  not  He  against  one  who  has  not  signed  the  deed.'* 
action  of  covenant  cannot  be  maintained  upon  agreement 
seal  modified  or  altered  by  paroh* 

action  in  covtjnant  for  a  breach  of  the  implied  covenant  of 
enjoyment,  contained  in  a  lease  for  years,  wil!  not  lie  where 
ie  in  a  city  has  been  leased  to  a  tenant  for  years,  and  the 
of  the  adjoining  lot,  under  a  statute,  condemns  and  rcmoves^ 
y  wall  which  forms  one  side  of  the  house  leased,  for  the 
5c  of  erecting  a  suitable  wall  for  a  larger  building.* 

erform^ncc^  of  col  lateral  iianduion'i,  two  h  reaches  of  ihe  cojiditiofi*  followed  by 

r-- Woodward,  ii  Mo»  353;  —  un  the  an  averment  that  the  defcntlattt  had  noi 

ti  of  111   mjmwtfon   boivd,  —  Sum-  paid  ibe  pctialty,  the  court  say,  "It  is  clear 

Watsoii,  t  Cr  C.  €,554;  United  that,  by  the  common  Iaw»  an  action  of  covr* 

.  Brown,  1  P^mc*  ^^  C  433;  —  on  a  nant  was  a  concurreru  rt-medy  with  debt  on 

ith  a  ix'naltv,  conditioned  for  the  a  single  bill  obligatory*  or  a  penal  bond 

"  cotitraa   !»-  subject  io  be  defeated  by  the  pcrformancr 

the  obligors,  of  (he  conditroii:^.     En  such  an  action  ihe 

,^         J,  2r4; — ^on  the  breach   of    covenant   would    be   the   mm- 

0  oi  a  bond,  separated  m  the  dec  I  a-  paymenr  nf  the  debt  in  the  one  caae,  ut  iht 
mi  the  pcttal  and  obligatory  parts,  other  the  non-payment  of  {he  penaky."  liin 

Worthington,    I   fJbio,  433  \  a»  the  breaches  assigned  were  breaches  ot 

-L*.  Urowo.  f  Painr,  C.  C  42a  i  the  condition*  it  was  /trhf  covenant  wonlil 

■nmrnT  unHrr  ^cal  of  a  bond  not  be.     See    State  v.  Woodward,  8  Mo. 

'      '   :    .  I.  i    .        iirtt  l>f?ing,  that  353;  Taylor  v.  Wdson,  5  Ired.  (N.  CJ  L. 

;i.r  ^'.-J  ri.Ji   p,iv_      Mr ickcd  1/-  lUtch-  2\\. 

tn  &  N.  (N,  il.\  Jog.  Jn  a  case— United  Slates  v.  Hrown,  r 

wa"!  remarked  by  Z,pr^jVi3///flK'Artj^,  Paine,  C,  C   422  —  where   covenant    was 

Mill  r.  Carr,  t  Ch,  Cas*  ^94,  brought  on   a   bond,  conditioned   for  the 

iit  vtiW   lie  on  a  Iwtnd,  for  it  faithful   performanLe  of  the  duties  of  an 

lit    .igfeeineni."      romincnting  on  oflScer*  the  court  remaTked  that  covenant 

^  the   learned   aulhtir  of  a  recent  niight    prob;d>ly  be    mainiatned   upon    the 

rs  that**  a  liond  undouHtcdIy  proves  penalty  of    the    l>ond»   if    the    breach    was 

mcni,  but  is  the  agreement  |>Toved  propcrlv  assigned,  because  it  contained  an 

rated  in  the  |jenalty  ?  '*  z  Scd|tvvkk  acknowledgment  of  indebtedness,  and  prom^ 

f7thed.)  263.     [t  woohl  sccin  that,  ise  to   j^?,^,  anil   the   breach  would  be  the 

3e  no  agreement  in  the  condition,  nonpayiTicnt  of  the  money;   but   that,  as 

--einent   |Ki!Jsible  is   an  agree-  the  breach  alleged  was  misfeasance  in  ollce, 

'k^lh>  an  action  of  covenant  woutd  not  lie. 

.    j^as»aee.  — Where  a  bond  is  L  Jewtil  tv  bchroeppel,  4  Cow.  {H.  V.) 

1  Ujiid  of   dcfcaiiancej  and  not  a  564, 

2.  Stagg  f/.  Munro,  8  Wend.  (N.  Y.J  39(> 

3.  Belknap  T'.  Paddock,  52  Vl.  1. 

4.  ^f  anle  s*.  Weaver,  7  Fa.  St  329, 
^t-'                                                   6.  Vicarv  r.  Moore,  2  Watts  (Pa^  I5t| 

ri  of  covenant  was  broupht    s.  c,  z-^  Am.  Dec.  323;  Carriers.  Dilworth, 

nt  bond,  alleging  as  bleaches    59  Pa.  St»  406. 

ilanis  had  not  paid  the  pen-       Cov^aanl  inodift«d  by  FftToi  ^ — %Vhete  a 

'  uted  the  action,  it  was //f/./  covenant  his  been  oiodtlied  by  parol,  the 

could  be  maintained.     Hill    old  contract  will  be  treated  as  abandoned. 

via.  2\2,  Appeal  of  Hall,  t  ijj  Pa.  St.  42  j  s.  c-,  3  Cem. 

.  J  J.  c  ir'  1  Bond.  —  Whcnecovenani    Rep.  1^2. 

tight  on  a  sheriffs  bond,  alleging       0.  Hama  r.  WiUon  (Pa.),  S  Cent.  Rei^ 
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^  will  not  lie,  debt  being 

]  cd  y .     See  Hath  away  v. 
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The  mere  fact  that  a  house  leased  becomes  uniuhabitabt 
enough  lo  sustain  an  aclic»n  in  covenaiu;^  this  conditior 
property  must  result  from  the  act  of  the  lessor  or  froi 
holding  a  title  pLiramount;*  Yet,  where  a  lease  contained 
nant  by  the  lessee  to  occupy  premises  as  a  dwelhng*hut:s? 
held  that  there  was  an  implied  covenant  on  the  part  of  th 
that  the  premises  were  fit  for  the  purpo.ses  of  a  dwelling 
and  that,  in  case  of  unfitness,  the  amount  expended  by  th' 
for  necessary  repairs  is  a  set-off  against  a  claim  for  renL'"* 

An  action  for  breach  of  covenant  in  a  lease  against  std 
will  not  lie  for  an  agreement  to  let  the  sign  of  a  third 
remain  on  the  OLUcr  wall  of  the  building,  because  such  \ 
is  a  license,  not  a  lease,  and  does  not  infringe  the  coven 
lease  of  the  first  floor  of  a  building  includes  the  front  wall  t 

An  action  of  covenant  does  not  lie  upon  the  statute  of  3 
and  Mary,  ch.  14,  against  the  devisee  of  land,  to  recover  t 
for  a  breach  of  covenant  made  by  the  devisor  ;  the  remedy 
given  is  confined  to  cases  where  an  action  of  debt  lies.^ 

Where  two  |:jersons  for  valuable  consideration,  as  bctvvec 
selves,  covenant  to  do  some  act  for  the  benefit  of  a  mere  s 
that  stranger  cannot  enforce  the  covenant  against  the  two 
either  of  the  two  might  do  so  against  the  other.** 

Where  an  instrument  of  writing  is  what  ts  technically  c 
instrument  inrer partes,  that  is,  expressed  to  be  made  betw 
parties  who  arc  named  in  it,  as  executing  it,  in  snch  cast 
settled  rule,  that,  although  a  covenant  be  expressed  in  lh< 
ment  for  the  benefit  of  a  third  person  named  in  it,  an  ad 
be  brought  in  the  name  of  one  of  the  parties  only,  and  no 
name  of  such  third  person.' 

An  attorney  who  covenants  in  that  capacity  to  convey, . 
his  own  hand  and  seal  to  the  covenants,  is  competent  to  I 
action  for  the  purchase-money  covenanted  to  be  paid  bin 
own  name,* 

A,  by  an  indenture,  executed  by  himself  and  B»,  assigni 
premises,  subject  to  the  payment  of  the  rent  and  to  the  | 


454;   s.  c,  25  Cent:  L.  J.  »4,  9  AtL  Rep. 

Quiet  Eiijo3rm«ut,  Implied  Cof  enant  for. 

—  While  K  IS  uuc  thai  ^Mcty  lease  ctmUtiia 
4n  implied  coireoant  ioi  qukr  eiijaymeiit, 
ycl  that  covcniiiit  cj(tcrid*i  only  to  acrs  of 
the  les*^oT  him*ielf«  and  to  injuries  indicicd 
under  titTc  parimoum;  it  b  not  designed 
45  an  indemnity  against  any  and  every  dis- 
ttirbiticc  of  the  ks^ce*s  enjoyment  of  the 
land  under  the  law.  liarns  %K  Wilson 
(Pa),  8  Cent-  Rep.  454  i  25  ^tnx.  L,  J.  14, 
9  Atr.  Rrp,  454.  See  Frost  t^  Earnest,  4 
Whart.  (Pa.)  86;  Dobbins  v.  Brown.  12  Pa* 
Sl»  75;  Mc»orc  7^.  WclMrn  7T  Pa,  St.  449. 

I.  Carson  v.  Godley»    26   Pa.   SL   117; 
Mazlettv.  Powell,  30  Pa,  St.  293^ 


&1>4 


%  Barns  v,  Wilson  (Pa,).  8  < 
454;    25    Cent.    U    J.     14,    9 

437- 

S.  Wrilfc  7'.  Arrott,  IC9  Pa.  St 

\  Cent.  K^p*  1*8. 

4.  Utwell   7K  Ktrahan   (Mas*^ 
Eng*  Rep.  65O1  25  Ct^nL  i*  J, 
E.  Rep*  401. 

5.  Wilson  V.  Kitublcy,  7  Kasi, 
3  Smith,  raS. 

6t  Col  year  i'.    Mylgrave  (C( 
Keen.  Su 
T*  Smrlii  R  Emery,  iz  N.  J.  L 

5J- 

8.  Johnson  ft*  A ppJcgatc,  i  N*  ] 
7,  23J;  Sheldon  t?,  Duniap^  1  ii 
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n  Vi^tElA&b^, 


CO  VENA  NT,      0eii«raU7  -  Contiwtiuf  Pirtlei. 


F  the  covenants  and  agreements  reser\'ed  and  contained  in 

l1  lease,     B.  entered  under  this  assignment,  and  after- 

.     .-ned  over  to  a  third  person  ;  it  was  held  that  11  was  nut 

0  A.  for  rent  which  the  latter  had  been  called  upon  to  pay, 
iequence  of  the  default  of  B/s  assignee;  the  words  **sub- 
the  payment  of  the  rent/*  etc.,  being  words  of  qualification, 

1  of  contract.' 

iy  Wtiom  Maintainable.— I.  ff^ir^rm/j^.^ The  right  to   sue 
covenant  depends  upon  privity  of  estate  with  the  original 
ntee»  and  not  with  the  original  covenantor,^ 
er  the  codes  an  action  for  the  breach  of  a  covenant  must 
'  :  in  the  name  of  the  real  party  in  interest^ the  party 
iried  to  the  damages.^ 
L*rsoo  who  has   obtained  a  discharge  in   bankruptcy  may 
in  a  bill  in  equity*  based  upon  his  liability  upon  a  covenant 
ranty  in  a  deed.     The  privilege  of  the  bar  of  a  bankrupt 
*ge,  like  the  statute  of  limitation,  is  purely  personal  to  the 
pt :  if  he  does  not  choose  to  avail  himself  of  it,  no  one  else 
him.     He  may  treat  the  covenant  in  the  deed  as  binding 
im,  notwithstanding  the  discharge* 

mitraetifig  Partit\^.  —  It  has  been  held  in  this  country  that 
in  covenant  must  be  brought  by  one  of  the  parties  beiivcen 
the  covenant  is  made,  and  Umt  a  third  person  cannot  main- 
action  on  a  covenant,  though  made  for  his  benefit;^  but 
iglish  courts  hold  to  a  different   rule.**     Where  there  are 

I  veridj^e  v.  Steward,  3  Moore  k  S,,       TUus,   where   rent  was  rescrvetl    by  a 

'  ''fomp.  d'  M*  644,  lease  to  a  person  who  was  nat  a  party  to 

IK    J4me»,  140  Mas».   18S  ;  the  tn^strument,  and  Ihc  Ic^ecs  coventinted 

'  i>g.  R<;n,  3*7.  with  him  and  the  lessors  to  pay  rent,  il 

itf  I'.   Ffoytl,  104  Ind,  291 ;  s.  c,  waa  keid  that  an  aen^on  of  covenant  wtudd 

Rep,  2iS«     Sec   pence  v.  Auyhe,  not  lie  for  a  breach  of  the  covenant  at  the 

P7'  ijult  of  such  person  and  the  kissors,    South- 

fi  »,  Stanley  tlUJt  u  Wctt*  Rep.  ampton  ^k  Urown,  6  Ham.  Sl  C.  718. 

€f.  See    WclhereU   v.   Langston,    t    Ex. 

rgfl  ia  Bankniptcyp  — The  orici-  614;   Pitman  v,  Woodbury,  3  Ex,  4 ;  Brit* 

of  -iLison  is  not  tk^troyed  by  the  i^fi  Enip.  Ass.  Co-  v.  Browne,  12  C  Li  7a J ; 

s  in  bankrupicy.     It  is  well    set-  Morgan  v.  Pike,  14  C,  B,  473;  Swat  man 

the  bar  whtcli  the  discharge  in-  ^^  Ambler,  3  Ex.  7^. 

m^y  L>e  ic  moved  hy  an  uncondi-        Aotion  OH  IndentUTiti  —  Thua,  they  hoi  J 

w  promise  and  debt  K'vivcd  upon  that  a  covunantee  in  an  ordinary  indenture 

ul  ciinsidcralion.     See   Marshall  who  is    a  party  tu  it,   may  sue    the  cove* 

74  IlL  J79;  Classen  v^  Schocuc-  nantor  who  cjcecuted  it,  althout^h  he  him- 

>  Iff.  304  ;  Uu^b  t\  Stanley  ilU.).  scb   h-is  not  executed  (t,  notwithstanding 

^^^l  there  mav  be  cross-cov^enarits  on  the  part 

4e  m  bankruptcy  is  analo-  of  the  covenantee,  whkh  are  stated  in  the 

'i  the  stattiteof  limitations*  in  deed  to  be  the  consideratiun  for  the  mvc* 

-  not  annul  ihc  original  debt,  nanis  on  the  ]iari  of  ihe  covenantor*    Mor- 

jspciids  the  Ttgh£  of   action  gan  %\  Pike.  14  C.  K  473;  s*  c.,  ^%  L.  |. 

■covery.      Farmers  &  Merchants'  C.  R  64,     /«  n  Maihew,  7  Taunt- 696;  2 

Flint,   17  Vt.  s^i  s.  c,  44  Am.  C.  L,  R.  6f^. 

Mataalitf .  —  It  is  Wr/  bv  the  Engbsh 

Jla^et^,  Stnitb»  IJ  Mass*4O4*405i  courts  that  it  cannot  be  said  that,  unless 

How,  I   M.  {I.49;  Smith  v.  Em-  Uic  plaintiff  ako  executes  the  decdaherc 

|.  L  (7  llaisl,^  ;j ;  ilornljecki^  is  want  of  m«tuiilit\%  because  the  defend- 

>lc,  9  Johns.  (N.  Y.)  73  ;  Gardner  ant  had  it  lu  his  power  to  require  the  pUin- 

tr^  to  Johns.  (N.  Y.)  47.  ttff*3  signature,  and  if  be  did  not  do  so  it 
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ly  Whom  Munttln&tib, 


COVENANT, 


ContTKiOt 


i4e\'^a]  covenantees,  as,  for  instance,  to  pay  to  /V  one 
tlolbrs,  and  B,  two  hundred  dollars,  each  may  sue  alon 

fte%'era!  covenants,* 

Where  the  covenant  purported  to  be  made  between  tw< 
by  name  of  the  first  part,  and  a  cnr]>orate  company  of  th 
part,  and  only  one  of  the  persons  of  the  first  pan  signed  t^ 
menr,  and  the  covenant  ran  '*  between  the  party  of  the  1 
and  the  party  of  the  second  part/'  it  was  held  proper  for 
son  who  had  signed  on  the  first  part  to  sne  alone;  bee 
covenant  inured  to  the  benefit  of  those  who  were  parties. 

In  a  case  where  A.  contracted  with  R  to  sell  him  lai 
paid  for  by  the  assignment  of  a  mortgage  on  other  land  w 
thousand  di*lIarSi  and  the  assignment  when  made,  howe 
tained  no  covenant  as  to  the  value  of  the  land,  it  was  1 
its  acceptance  was  not  in  satisfaction  or  extiriguishmer 
covenant  of  value  in  the  agreement,  and  that  B,  could 
An  action.^  A  covenant  in  a  deed  mier paries  is  only  ava; 
tween  those  who  are  parties  to  it>  Where*  in  a  lease,  ti 
reserves  a  right  to  enter  and  cut  timber,  making  re^isonal 
faction  to  the  lessee  for  any  damage  occasioned  thereby,  : 
of  covenant  does  not  lie  by  such  lessee  for  any  wron 
cutting  down  by  a  third  person,  if  without  the  consent  ui  . 
of  the  lesson  however  he  may  countenance  the  act  aittirv^ 

Where  a  lease  is  executed  by  a  corporation  under  the  « 
seal,  individuals  composing  the  corporation  cannot  mai: 
action  In  covenant  thereon.** 


was  his  own  fault,  and  he  will  not  Ik;  per-  0.  Corporfttioa  B«ij :  Suit  tif  1 

mittcd  Ir*  take  advantage  of  his  own,  inchtSw  —  Tha.s,  where  a  declitriition  h\ 

Sec    l.4iythoarp  f.  Bryant,  2  Jling.  N.  C*  C    stated    that,   l>y  deed,    iht 

7i%  prettifscR  to  tbe  dcfctntanl  tot  a 

309;  l>k%  17,  l«  ed.  67*  good  repair  at  the 

1  l>hdattclnhia  VV.  &   B.  K,  K.  Co.  r.  at  the  end  of  tht;           , 

Howard,  54  U,  S*(t3  How.)  JP71  bk.  14,  piemises  titti  o(  rqniiT  ^  ami 


set   oyt   the  deed,   whfrh 
inadt  hKrtwecft   A*,  flic 
\l  s.  c*i    C,  the   grjveriKJf*^  ui 
one  pan,  ;tnd  >he  deh 
part,  and  staled  that  ri 


Led.  \$7. 

S*  Smith  V,  Holbroolt,  82  N.  Y.  ^3, 

4.  lUrford  p.  Stuckey,  S  Mmirc,  ^ 
1  Uing.  2;5. 

Be«d  laUr  Paries*— When  a   deed  is 

rtrade   tafer  /^ftr/^x,  no  one  who  is  noi  Cx-  ctnfirs  demised  I  he  pier 

pressed  to  lie  a  party  can  sue  on  a  cove-  ant,  and  that  ihc  covenant  wiM^ 

naiit  contained  in  it,     Thrs  h  not  a  mere  the  uusler  and  govem*>r*,  am 

role  of  construciion,  f>ut  a  rule  of  positive  ccusor^ ;   and   it  als<>  t ' 

law*      Che>terfield   ik    Midland    Silk^tonc  bv   the   m-i-^RT  aiu!   ^« 

Colliery  Compaoy  v.  Hav^km,s,  3  Hurls.  Si  selves  and  tltr  -  - 

C.  6771  s.  c,  r  I  fnr.  N.  S-  468,  thus :  '"  In  \^ . 

d.  Griffiths  «^  BftjniCt  6  T.  K.  66,  govcrtiors  hv 

Where  k  only  appeared  that  the  lessor  mou  sealj"  and  a  >ciil  pntp 

had  promised  ti)  make  cnjnperiftjtlion  after-  common  seal  was  altixetUm 

ward^  for  such  wmngfid  act,  if  the  wrong-  les.i'ors ;  and  the  deed  pui; 

doer  himscif  did  Hot,  ihitwiiR  not  considered  been  signed,  scaled,  and  iti 

MS  an  adoption  uf  ihc  act|  nor  as  rvidene^2  defendant, —- the    deft:iHiaiil    ^.., 

erf  a  prior  consent  to  it  whereon  t**  found  that  the  deed  was  not  siftiird  In 

an   action   on   the  covenant,     rtrittiths   r^*  tiffs  or  tht:ir  aceni,  law  folly  m\ 

firotne,  6  H  H*  661  writing ;  and  Inac  there  wan  mi 

3ne 


ED  MMaUwabli. 


corEiVANi: 


Jdnt  waH  Sevartl  P&nida. 


^re  a  conveyance  of  land  is  executed,  the  purchaser  can  have 
letly  for  a  faihire  of  title  except  such  as  tiiay  be  providetj  for 
enants  contained  in  the  conveyance;* 

cause  of  action  for  breach  of  the  covenant  of  seisin  in  u 
s  assignable ;  and  if.  before  enforcing  his  remedy  for  the 
,  the  covenantee  executes  a  conveyance  of  the  land,  it  is, 
there  be  something  to  show  a  contrary  intention,  presumed 
*  intends  to  pass  his  grantee  the  benefit  of  the  covenant  , 
,  all  his  right  to  sue  for  the  breach,  so  far  as  the  grantee 
IS  injury  by  reason  of  it® 

ght  of  action  for  a  breach  of  a  covenant  of  warranty  does 
se  to  the  grantee,  where  the  holder  of  the  superior  title  is 
possession  of  the  land,  nor  positively  asserting  titieas  against 
intee.® 

idgment  against  the  covenantee  does  not  conclude  the  cov- 

n  unless  he  has  distinct  and  unequivocal  notice  from  the 

•"  that  he  is  looked  to  for  aid  in  the  defence.     Mere 

_    of  the  pendency  of  the  suit  is  insufficient. * 
rantormay  maintain  a  suit  in  covenant  against  a  grantee  for 

of  stipulation  by  the  grantee  that  the  latter  %vill  pay  off 
iting  mortgage.'* 
*arties  :  yvini  and  Several  —  Though  a  covenant  is  Joint 


^^"^-  '"'      -I  by  ihem  or  iheir  agent, 
!  by  writing.     The  court 

,  .  r^rd  by  the  record  (b*-it 
:  was  made  by  a  corporation,  and 
LCtioii  coutd  he  manuaii^ed  upon  h 
j*n\C3  of  I  he  piaintifta.  Couch  r. 
n,  2  Gale  &  b.  159;  a,  c.,  2  Q.  K 
ur,  779. 

Ilijjs  P.  City  ef  Hiitlsotij  31  K.  J.  L. 
4  5 

ml  to  doliTer  in  09od  CondiUon,  -^ 
Krrf    1  vt'ivdor  co^'ttiaiitt'd   lo  <lc- 

41  a  fuiytc  day  ti>  ihe  vendee 

ridilioii  as  they  then  were, 
. ..  -T  acccpilii)^  a  iit?(-d,aiid  taking 
m  of  the  premise^,  dot-s  not  waive 
to  recover  d^image^  for  a  l>rcach 
venantii  to  dclfver  the  premises  in 
\i\nr\  sH  pit  I  ated .  G  retn  zk  K  e  H  ey, 
;.  tlarr,)  246. 

.  Hrv^nt.  25  Minn.  4q6. 
.^^„L  of  daveaftit  of  Seivin;  Suit 
t, —  Where  a  grai^tee  in  po.sses* 
^r  covenants  of  sctfiin  conveyed  to 
similar  covenants,  while  a'jndg- 
ejectment  was  still  in  forte  against 
cf  which  he  was  evicfcd  after  hh 
ICC  to  A^  it  was  *^/f/  that  the 
s  passed  to  A,,  who  alone  could 
aciion  therein.  Beti  v.  Bryan, 
St.  320. 

es  TT.  Panl,  ^rj  Tex,  41. 
M  of  Warriuit7 :  Aimnit;  ehargod 
**  Where  tliere  is  a  breach  rif  a 
of  warranty  against  incumbrances. 
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and  the  incambraiicc  \a  a  fudgmcnt  charging 
an  annntty  on  the  land,  a  new  right  of 
action  accruer  to  the  covenamec  upon  the 
payment  by  him  of  each  ih&talmetit;  and  n 
recovery  of  one  in^talm^nt  is  not  a  bar  t»> 
a  recoven-  for  a  second  ihstalmeni  after- 
wards* paid-  Priest  t^*  Deaver,  22  Mo*  Ap\y 
276. 

TaxoB  aM  Asieumeati.  —  Where  A. 
conveyed  by  warranty  tr*  H.»  and  K  to  C;, 
it  was  Mii  that  C,  on  paying  money  t*> 
redeem  the  land  from  sales  for  faxes  and 
asaesiments,  which  were  liens  upon  it  at 
the  lime  of  the  conveya:nce  from  An  to  li, 
may  maintain  an  action  again-^t  A*  on  the 
covenant  against  incumbrance?^  thus  avoitl* 
ing  eircnit\\     Andrews  t\  Appel,  22  ifnn 

A  grantee  "under  a  warranty  deed,  wht» 
has  purchased  an  ejdsiing  mortgage,  is  inn 
bound  to  forcclo&e  that,  and  so  protect 
bmiself,  but  may  recover  on  bra  covenants 
of  warranty*     Royer  t>  Foster,  6^   Iowa* 

4.  Collins  7%  Baker,  6  Mo.  App.  jSS. 

Aotlon  for  Bene&t  oi  Holder  of  Notet.  — 
A  grantee  who  has  successfully  defended 
an  action  on  notes  given  for  purcha.«5c* 
money,  partly  on  the  |; round  of  an  eviction, 
may  maintain  an  actum  upon  his  covenant 
of  war^aivty,  for  the  benefit  of  the  holders 
of  the  notes.  Recside'i  Appeal  (J*aJ,  10 
Pius,  L*  U  20> 

y  Golclen  t\  Knapp,  41  N.  J.  L.  (is  Vr.) 
21$^ 


Bf  W&tim  Kfti^talitalil&. 


COVMNANr. 


J^imt  uid  S«Yft] 


!> 


in  its  terms,  yet,  if  the  interests  of  the  covenantees  are 

each  may  sue  sepamlcly  for  a  breach,* 

Joint  covenantees  who  may  sue  must  sue  jointly,  unl 
have  exfircssly  disci  aimed  the  coven'dnt,  which  it  lies  t 
party  suin^  to  siiovv.'* 

The  rule  as  to  joint  and  several  covenants  is  one  merely 
struction ;  and  parties  may»  by  apt  words,  covenant  s 
although*  there  is  a  joint  interest.  If  the  words  are  ea 
two  constructions,  then  the  legal  construction  will  depc 
the  nature  of  the  interest*^  Where  the  words  of  a  covti 
expressly  joint,  it  will  be  so  construed,  although  the  i»v 
be  several,  and  vice  versd  *^  but  where  the  words  are 


^  I,  Withers  f^  Kltcham,  5  DowL  8c  R. 
106  J  s.  t ,  3  Harn.  &  CrcisS.  254  ;  Palmer  f* 
SpaTsboli,  4  Scolt,  N«  K.  7435  s,  c^  4  Man* 
^  G.  1J7. 

II  iwo  pcTsnns  be  r»»tned  In  a  deed  as 
**ihc  |iariy  of  the  fiisl  parU"  ainl  only  one 
uf  ihem  executes  it*  hcj  mi\y  sine  ahiiie  on 
lliv  covenant*  therein.  PhiUtJelnhia,  VV. 
It  II.  K.  K.  Co.  V.  liuwarLl;  54  U.  S.  (13 
Huw,}  307,  jiiS*  bk.  14,  L.  ed   %^j^ 

\\  AW  obligee  of  a  bond  covLMiants  not  to 
fcUc  one  oi  two  joint  and  j>everal  obligors 
am  J,  if  he  ilucs,  that  tht'  deed  of  covenant 
may  he  |>lcadyd  In  bar,  be  may  still  sue  the 
other  obhgor.    I  Jeatr  v.  Nc  w hall, S T.  R.  r 6S. 

A  ci>vcnati(  with  the  part-owners  of  ashi|>, 
and  their  several  and  respective  executor s^^ 
to  |*;iy  money  ~  to  accrue  for  the  hire  of 
the  shipt  for  freight  of  gcwads,  and  for  com- 
jienijatidn  for  the  use  of  the  shijA  tackle^ 
to  I  he  Lffvemainee!*,  their  and  every  of  their 
lacveraf  ami  respective  executors^  at  a  cer- 
tniii  banking-house,  in  such  parts  and  pro- 
purl  tons  ;\A  were  set  against  their  several 
cintl  reh|>ective  name%  is  a  several'  covenant, 
'M%A  cannot  be  sued  u|>on  by  the  covenantecj* 
juiiUiy*  Servantc  ?'.  Jantes,  5  Mar^.  &  R. 
299  J  k.  t«i  to  Ilarn.  &  Crefts.  4  to. 

Where  rent  was  reserved  by  a  lease  to  a 
person  who  was  not  a  party  to  I  be  lease* 
and  the  lessees  covenanted  with  hrm  and 
I  he  lessors  to  pay  rent,  it  wa:?  kthi  thai  an 
attbn  of  covenant  would  not  tie  at  the 
suit  of  Him  and  the  le^^sor.^*  Southampton 
7',  iSrowUfc  6  Barn,  &  Cress.  718. 

VVhereJn  an  action  asainst  A.  and  B.rm 
a  covenant  sujiposed  toTw  implied  as  mci* 
dent  to  a  demise  l>>' lease,  on  production  of 
I  be  leawc  it  appears  that,  in  a  point  *»f  law, 
A.  only  demised,  and  that  li,  who  had  an 
etjiikablc  intcrcM,  merely  confirmed  the 
action,  is  noi  n^aint^iinable  against  A.  and 
)i  joi  n  1 1  y .  S  m  i  t  h  ?^.  Poc  k  1 1  ngton,  t  C  torn  p. 
&  kTV,445J  s.  c^  I  Tyr  J09. 

t.  Pctrie  7^.  Bury,  5  Uow,&  R.  153;  s.  «:*# 
3  Ham.  &  Crejiv  35^* 

3*  Keighiley  I'.  Watson,  tS  L,  J-  Exck 
J39;  s.  c.,  J  Exch.  j\6* 


4.  Couitrafltloii  of  Joint   Co 

Where  by  articles  of  agreement, 
between  I^.  and  the  dcfendiint 
part,  and  the  |>la]ntiff  and  II.  o: 
part*  after  rt citing  that  I.,  and 
ant,  as  *:o]icitr>ri^  of  !>,,  Had  a|^p 
pliirntiff  to  lend  U,  Z^syro  rutt 
of  IL,  in  the  plaintbt'a  hands  fi 
him  in  ttusi  for  her,  uj^n  the  %t 
policy  of  insurance  and  other 
but  :hat  the  plaintiff  had  declin. 
without  further  security,  and  < 
upon,  L,  and  the  tk^«  ' 
enter  into  the   coven. 1 

taincd,  L.  atvd  tbedrki 

of  the  agreement,  and  in  c^ 
the  prendses,  and  of   the  p 
«o  advanced  jf  3,900  to  1>,  at  I 
of  L.  aud  the  defendant,  did  co^ 
and  (o  the  plaintiff^  audi  aKo  sis 
and  distinct  covenant  to   M,  i' 
the  defendant,  or  one  of  them, 
to  the  plaintiff  the  intercut  on  I 
or  such  part  thereof  as  should 
paid,  the  court  k^id  Iha!  the  \\\i 
not  maintain  an  action  uj>on  th 
without  joinmg  IL     Hopkinsoi 
Q   B,  964;  s.  c^  9  JojT,  6i6k  14 
101. 

Lease:  OoTeaaati  witli  Ttnftt 
m&U^ — ^  By  an  indenture  of  ka: 
that  t«  had  agieed  to  take  prrm 
and  ihai  R.  should  enter  mti>  th 

after  mentiontd  f'  ■    -   "-*  ' 

the  rent,  U  was  \'> 
e  rat  ion  of  the  c^^ 
on  the  part  of  L.  ta  be  jjcite 
partknlarly  after  the  covenant  t 
entered  into  by  R.,  C,  at  the  rc^ 
demiHed  to  L.*  etc.,  and  h.  an 
nan  ted  to  C.  that  they  would  p 
rent  on  the  a|j[Hjinted  days  ai* 
his  executor?,  etc  *  should  and  \ 
the  premises  in  repair.  There 
covenants  similark*  framed  to  It 
m fitters  to  Iw  performed  Ijy  L,, 
viso  for  re-entry  if  the  rent  sh 
arrear^  or  M  l»,  his  executors,  e 
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m  Maiot4iiiiiblfl. 


COVENANT, 


Joint  and  Stverftl  F&rtie«. 


5  respeil,  I  hey  may  be  constnicci  to  be  joint  or  several, 
!ing  tu  the  interest.* 

criterion  by  which  the  proprietj'^  of  the  joinder  or  the  non* 
r  of  parties  to  a  envenant  in  an  action  for  breaches  is  to  be 

lined,  is  the  n  at  ore  of  the  interest  of  the  covenantees,     If 

[crest  is  several,  the  action  must  be  several ;  it  joint,  it  must 
It;  and  the  terms  of  language  of  the  covenant  do  not  con- 
at  principle.' 

orm  the  covenants  hi  the  mdenuire  A  covenant  to  and  with  A  »h(5  execinnrs, 

'd,  on  his  and  their  part  Lo  be  per*  adminktratorSiand  assigns^  ta  and  with  B. 

\.  and  there  was  a  covenant  by  C  and  her  assfgn^,  to   pay  an  arniMlty  to   A., 

rjuiel  en joymcnf,  L.,  hb  executors,  his  exectiiors,  elc.^  dtirinuj    R's   hfc»   is  a 

ring   the   rent  and   iicrforming  the  joint  covenant  to  A.  and   B.,  in  which  Ihey 

'-•      n    I  he    indent  tire   befure   con-  have  a  joint    legal   iht*?resl*  allhiinyh   the 

action  ill  covenant  for  breach,  lienefil   ia  for  A*  uniy  ;  and   Ihcrelofc,  on 

.  the  cunrt  that  K.  was  jniniiy  the  death  of  A,^the  right  of  action  MifVHf:s 

fc^iih  L,  by  the  covenant  la  fcjutr,  to  li^  and  A/s  admmisiiratur  camiut  sue  on 

A«  I  he  covcnatit  to  pay  feiit,     Co^**  I  he  covenant,     Afideriion  %k  Manindale,  J 

ic*  \  A  dot  &:  li.  5(7^  Eaiit,  ^97, 

at  tiase.  —  A  covenant  with  1*  ^orMbie  v.  Park  ta  Mecs.  &  W,  146; 

■ ■    '  '  '  !i  and  every  of  &.  c,  1 5  L^  /,  lixch*  g. 

very  of  ttieir  Jotat  Covonautii  Separate  lateiwiti,  Ac- 
it  or  s,  a  n  t J  as-  Upb  tn*  ^*  W  he  r e  a  tie  n  1 1  >o  I  ^  jo  i  TU ,  ;in  d  t  h  c 
I  fepaujit*  4  joint  aiid  not  a  scvcisiJ  covenants  tipon  which  an  action  is  brought 
t«  so  that  an  action  on  it  must  be  are  m;»t:le  jointly  with  b<jth  IcsnorN  the 
bv  all  the  tenants  in  cofitmon  of  Ciiusc  of  action  is  joint,  and  bulh  c^ve- 
ivotB^  nf  them,  11  r  ad  borne  f*  Hot-  nantee:?^  must  suei  although  as*  betivcen 
\  Mee^.  h  \V.  59*1;  s*  c.»  14  L.  J.  ihcmi^elvc^i  their  in t crest  njay  be  *fepafaiL\ 
p.  '  Foley  f'*  Addenbrotike,  3  Gale  k  D  64; 
anil  to  |»y  Auimty,  —  In  consid*  &,  c,  4  Q*  H.  1971  7  Jur.  534;  12  L.J.  tj*  ^^, 
!^ /.j^o,  T*  D.  and  R.  D.  sevcraUy  i^v 

IH'ctivcly,  and  for  their  i^cv^eral  and  XVhere  the  interesi  of  the  coyenantecs  is 

irs,  executors,  and   admmis-  joint*  although  live  covenant  is  In  terms 

'  d,  covenanted,  and   agreed,  joint   and   several,  the   action   folhiws  the 

I     >iid  il,,  their  heirs,  execu-  nature  of  the  conliact,  and  must  be  broufjii 

-.  and  assigns,  to  |>ay  to  tii  the  names  of  all  the  covenantees*     Pngh 

ocutors  etc.»  an  annoity  v.  Stringfieldt  J  C\  H,  N,  S»  2 ;  $♦  c,  27   I* 

ytaj  ly  i^iim  of  JT^o  in  the  shares  J,  C,  \\  34, 

*|mrtions   following;   vijs.,  of  /"15,  3,  JamVs  f>.  Kmery,  |   PHce,  529 j  s*  c. 

Moiety  of  the  annuity,  unto  L.,  2  J,  IL  M  iDie,  ni^;  >-  c,  S  Taunt.  2|v 

.  etc.  and  ^15,  the  re  main]  ng  Coveaaat  to  repair  ii  Jomt  D«misa.— 

.    ,     H.,  his  executors,  ctc^  to  be  Thus,  a  covenant  to  lepair  in  a  joint  derni+e 

vi'lv  paid  quarterly.    I'hc  powers  by  tenanti*  in  common, ryi^s  with  (he  entire 

CT  secnrTng  the  pavment  of  the  an-  reversion,  and  all  the  tenants  in  connnon 

^nUined  ni  the  deed  were  all  given  of  the  teversiion  at  the  time  nf  the  breach, 

id  U.  jofntlv, and  the  deed  also  con-  or  their  repfe^entatives  nm^t   join    in  an 

I  jr»(ift  power  of  attorncv  to  them  action  on  js^nch  covenantt      "nnjuipson  r, 

r  up  joint  jiidgment ;  and  a  joint  ILTkcwill,  tfj  €.  R  N".  ^,713;  a*  c ,  tr  Jnr 

ras  granted  to  them  to  ilisfK>se  of  iNf  -  S  7^2;  35  1«  J,  C  t\  iS;   14  W.  k>  it  \ 

er^fon  of  a  ciosie  of   Mnd»  with  a  13  I.  T*  N-  S.  z'Sq. 

ower  of    attorney  to  ^eM    ctrtain  Leaae  by  Several  Owner  I.  ^»  W  hero    a 

md  the  annuity  vvas  redeemable,  on  lease   was   made   by  several   owners   of   a 

ays'  notice  in  writTn;^  licini^  ju;ivcn,  house,  reserving   rent  to  each  one  in  [jfi>- 

Hiynient  to  L.  and  1**.  of  ^^307  laf,,  portion   to  his  inlereni,  and    there  wa^si  a 

arrears  of  the  annuity,      hi   an  ac-  covenant  on  the  p;irt  of  the  lessee  that  he 

L.  riglinst  T<  and  Dt,  lo  recover  vvotild  kt'e|i  the  premise*  in  good   repair, 

nf  the  MnmntVt  it  was  IttiJ  that  the  and  surrender  them  in  like  repiiir,  this  covc- 

f  vrTs  a   piint  covenant!  and   that  nant  was  jtiint  as  respects  the  lc:*f.ors,  and 

■  to  tbe  annuity  was  joint,  and  one  of  them  (or  tivo  repfc^cniin^l  cannot 

.j<*l  sue  alone*    Lane  i*.  Drink*  maintain  an  action  for  the  l^reach  of  it  f>v 

^  r..iiip.  M.&  K- 595J  s,  c,,  jTyrw,  the  les:»ee.     Calvert  f.  liradlcv,  57  U,  S. 

iQwl  \K  i.   ^2j.  \%ry  How.l  5S0;  Mk.  14,  Li  cd,  106& 

6m» 


By  Wlltrm  MnititaiiiAll«. 


COyMNANT. 


Fertonftl  Ezj 


A  juint  and  several  covenant  by  A.,  and  other  pcrs' 

**tlieyp  or  some  one  ot    them/'  will  pay  a  certain  sum, 

ilcclared  upon  as  covenant  by  A,  to  pay.* 

The  heirs  or  devisees  of  the  grantee  may  maintain  a  Joi 
♦ipon  a  covenant  of  warranty,' 

4.  Persmmi    Repn*s€H(ativfs,  Ex^eutors,    ric,  —  The 
action  for  the  breach  of  a  covenant  of  seisin  passes  to 
»onal  representative  of  the  covenantee.^ 

Wben  Int«rMt  Several.  ^  Whcrt*.  by  ar^  A,p  B.,  and  C,  **  or  sc; 

ticks  of  apft'crTKni  tor  (he  *.ak  i>£  prcnii!^^,  shall   pay  O,  a  sum  vn 

the  dcfcncWdiavcnimted  with  the  plalnnif,  tkckrrd  upon  in  m  uvLlmh  *, 

niid  with  the  ^cvcta)   other  parties  bcnr-  iig^^iivrt  A.   iitone^  as  a  cnvcn, 
fiizblly  ItittTtslecf  in  the  prcmisf^,  it  was 
kchi  I  ha  I  thtjr  m  teres!  w;is  sLvef^l,  ami 
ihai  the  plaintiff  iiiitjht  sut  aJunc*    Foolc 
r.  Hilh  9  Howl,  ?,  C  300;  s,  t.^6  Mces. 

fti  a  case  where  A.  covenanted  with  H., 
aiid,  Ji5  n  separate  covenant,  with  i.\^\\  was 
kM  Kh»\  B.  could  sue  alone,  ;i1tlitHi;;h  the 
deed  i?howed  thit  the  coi^ider;iiinii  tinned 
partly  ffLJirt  C .,  and  that  (.\  WHidd*  under 
^umr  circiimsiai lectin  be  intereHltitl  m  the 
J  mount  rccQvened,  Keightiy  v>  Wilson» 
18  1»  J.  txch.  339;  s.  c,  3  Kxch.  716. 

In  a  tease  of  tollieiy,  the  tw*i  Ics^scc* 
tuvenimied  jointly  and  severally,  with  the 
les*?.or,  m  manner  ful lowing,  vk.,  etc.: 
I  hen  folia  wed  several  other  anenant^j  after 
whk'h  was  a  covenant   thai  moneys  due 

*hr>uid  be  accounted  for  and  paid  by  the  dtfuitim    waij    ni 

le^^ees.  their  execwiors,  etc,    not  saying,  "Yielding  and   p 

**  and  each  of  thcin,"     In  an  action  on  the  year  during  the  i. 

fovenantSj it  was  held  that  this  and  the  for-  ef-      1   ■    —   •«  - 

mer  covenants  were  several  as  well  a*  joint*  p.- 

ISf orthnmb^rl an d  ^^  Erring! nn,  c  T*  K.  522.  hi 

Where  a  party  covenanted  by  deed*  for  iSwr/"     1  he  Luvtru^nt  wo*  by 

himsetfi  his  heiris*  executor*,  aiul  admini'*-  with  S.,  his^  esfi-oit^tr^i.efr  »  and 

iraiLvrn*  with  each  of  certain  parties  thereto  wlh  V^  hi-  tc^ 

I  pri*  posted  aharcholdera,  the  plainritf  Iteing  ex  em  tors,  as 

one,  in  the  term  and  coal  rnhie>  thereatler  would  pay  13..    ..„>>■.  " 

mentioned),  his  executors,  adininbtraiars,  days  and  ihue.^,  and  m 

and  afi5ipn»»  that  hv  wuuld  produce  and  wan   reserved   and    (ti  ; 

s^huw  a  good  marketable  title  to  a  term  of  plaintiff  traced  title  huoi  S., 

fofiy4wii  ycarft  in  the  steams  of  coal,  by  ad  ot  whkh  V.*h  name  npprarei 

the  deed  (kmiscd  and  granted;   and  that  but  the  tk*  1 

he    would   effectually  a^sigti^  a.^sure,  and  one  of   thn 

vest  the  same  atcording  to  the  true  intent  mcnt,  tl' -' 

anil  meaning  of  ihevletdj  and  that  he  woulrl,  of  the 

with  all  practicable  stxvd,  proceed  with,  audit:: 

and  within  four  ycar^  complete,  the  harbor  years,  aint  tkit,  altci  iht:  oi 

and  works — ^ upon  an  action  brought  by  the  ricnture    of    leate,    and   Hi 

plaintitf  alone,  for  a  breach  of  tneibe  cov-  granted,   asn^ 

enant%  the  court   held   that   they  were  in  a^sii^inee,  mi 

their  nature  !§cveraU  and*  ihercfurc,  that  the  two  ycar^^rt..,.  ;  .._. 

action  was  rightly  brought.     Milli*  t*.  Lad-  ^f/J  that  the  covenant  w  • 

broke,  "  Scott,  N,  K,  1005;  *>.  c*,  7  Man.  the   acikin  was   properly  i 

^  G.  21S;  8  lur,  247;  ij  L.  J.  C,  F»  III,  repfe«entativc    of    the    m^ 

h  Caldwcfl  f,  Beckc,  2  Ejtch.  3*8*  Harro^d  zl  Whitaker^  it  *.: 

A   covenant,  whcteliy  **  A.,  U  ,  and  C,  10  Jur.  IQ04  ;  t  ^  L.  !*  Q,  B.  34; 

and  any  two  of  them  jointly,  and  each  of  in  error.  11  n.  R  io^j  s,  c*.  I 

them  scvc  fa  fly/*  covenanted  with  U*.  that  17  U  J.  Q,  a,  345. 

510 


would  p»y  that  sum  10  D.    Adr 
&on,  to  Q.   H.   io6;  s*  C,  11  J 

L-J  Q.  IL  165. 

A  covenant  *' with  two  Jin 
them"  h  joint,  though  the  *'  tw 
«ral  pjtTtie*  to  the  tked.  .S 
Hoitre,  J  Taunt*  S7. 

2.  Pan  I  r\  Witman,  .1  Wil     ' 

8,.   L*nvTV  'f<  Tilk-MV,  37  '. 

|«&a«    for    T««ri:     S«vl 
Action.  ^—^  Deriari lion   (tfi   a    cc 
rent  by  the  reprcftcntalivc  cjf  a 
for  a  term  of  tivt;  thtm 
indenture  of  leause  Uu  1 
mortgagee  S*,  to  v  ^:'' 
was  a  confirminti 
of  the  lessee,  L. ; 
to  the   making    oi    liic 
the 


k 


fn 


m  MaintiiiiAbU. 


COVEXANT. 


Efiirt  and  Oev^iieei 


ere  a  covenant  is  broken  m  the  lifetime  of  the  covenantee, 
issession  is  surrendered  by  him  to  the  holder  of  the  para« 
title,  the  action  should  be  brought  by  his  administrator 
cutor.* 

executor,  though  not  named,  may  sue  upon  a  covenant  made 
be  testator  in  reference  to  a  chiittcl.^ 

ere  an  executrix  declared  that  the  defendant,  by  deed,  con- 
;:  to  her  testator  lands  in  fee  subject  to  redemption  on  pay- 
[>f  a  sum  certain,  covenanted  with  the  testator  that  he  wa?^, 
time  of  the  execution  of  the  deed,  seised  in  fee,  and  had 
t  to  convey,  and  assigned  for  breach  that  the  defendant  was 
ificd  in  fee,  and  had  not  a  rig:ht  to  con\*ey,  it  was  held  that 
ectitrix  could  not  maintain  an  action  for  such  breaches  of 
mt,  without  showing  some  special  damage  to  the  testator  in 
:rime^  or  that  she  claimed  some  interest  in  the  premises.* 
^trirs  aud  Devisees.  —  Although  it  is  true  where  a  covenant 
rranty  is  broken  during  the  lifetime  of  the  covenantee,  his 
.or  or  administrator  must  bring  suit  ;*  yet,  on  a  breach  of  a 
int  for  further  assurance,  where  the  breach  happened  in  the 
le  of  the  covenantee,  but  the  damage  accrued  to  the  heir, 
ir  has  a  preferable  title  to  the  executor  to  bring  the  action 
enant,*' 

action  lies  by  the  heir,  upon  a  covenant  made  to  the  ances- 
d  his  heirs,  to  whom  lands  are  conveyed  in  fee  by  husband 
ile,  that  he  and  his  wife  will  make  further  assurance  upon 
^t  of  the  ancestor  and  his  heirs ;  and  the  heir  may  well  assign 

indctiture  (ripartitr^  between  A,  i,  Covenant  tirokftn  after  Teitator^B  Death, 

i  C,  3,  A.,  tennnt  for  \\h,  demised  AatiQiion^  —  An  executor  of  a  lej»Sijf,  icn* 

iid  C,  covenanted  with  b.    (a   re-  ant  from  vear  to  year,  may  sue  lot  a  ba^acU 

ind  another*  ihe  receiver  ar  receive  of  covenant  in  a  le*ise,  for  twenty-one  years, 

.!      .  ...     ^eing.  And   to  and  with  granted  l>y  the   lessor,  Ihoygh'thc  brc.ich 

vvhu*  for  the  time  being,  was  committed  after   the    lessor**   dcdih. 

:  10  the  freehold,  and  to  Mackay  z\  Mackrcth,  2  ChitL  461 ;  s*  cv,  4 

h  every    of   ihcm,     A»   died.     An  Dt>ug.  2 1 3. 

145.  brought  by  his  executrix^  and  But  such  declaration  should   state   the 

t  held  that  she  could  not  maintain  termor's  interest  and  title  in  the  prert^tscs. 

11  fur  a  brc;ich  in  her  testator's  life-  Mackay  v,  M^ickrutiit  2  Chitt.  461 ;  s.  c,  4 

r  ,K,>  ,>.,.  ^.  ,\.y,.  was  joint,  and  sur-  l>oug/;:i3. 

I  I*:*aie,  3  Taunt.  S7,  2.  Doc  ix  (L  Rogers  v.  Hogcrs,  2  Nev*  di 

1  Ind.  jS:|.  M.  550, 

a^i  bfoktti  m  lifetime  of  Te^tater,  8*  King  don    v.  NotUe,   t   Matile  &  S. 

IwjOt  —  M   a  Goven.mt  of   warrinty  35 j, 

he  lifetime  of  the  covci^antce,  4*  See  Ffink  v.  ttellia,  35  Ind,  135^  Tufts 

\l  the  covenant,  hi^s  executor  v,  Adams,  H  Pick-  (Mass.)  547;  Prescolt  v, 

it    ,,,  I  r..,t  his  hcir^.    Frink  Trucman,  4  Ma^.  629;  s.  c,  j  Ain,  Dec* 

See  also  Tufts  tK  J46;    Wym;in   v,   Uallard,  12    Mass.   3045 

)  547;    Prescolt   p^  Chapel  h.  Bull,  17  Mii&s.  220;  Stewart  tK 

\\  4  M#ia;>.  6:29;  s-  c,  3  Am,  Dec.  Drake,  9  N,  J,  L.  (4  Halsi*)  139:  Garri^oEi 

h*m^t\   if.    Ballatdt  t2   Mas^^   304;  ev  Siitidford,  12   N.  J.   L-  (7    Hal  si.)   %6%% 

•  ill,  17  Majis.  220 J  Stew^irt  v.  Funk  i^  Voncida,  il  Serg.  i  R,  (Pa.)  log; 

;.  L,  (4  tfaistj  139;  Garrison  s.  *_%,    14    Ann    Dec   617;    Richardson   v^ 

iz  N*  J,  L.   (7   Hal  St,)  261:  I>r>rr,  s  Vt.  9;  Totter  t^  Taylor,  6  Vt.  676, 

ida*  It  Sffrg.  &  Rt  (Fa,)  109;  5.  King  ik  Jone^,  i  Marsh,  107;  s,  c.,  5 

It     Dec.   6171    Richardson    ?%  Taunt.  418.     And  ^ee  Kiugdoo  z^*  Nottle,  l 

VX  1^;  Potter  V.  Taylor,  6  Vt*  676-  Maulc  &  S,  355, 


By  Wbom  Miintalniibla. 


Sstignw;  3tT 


(or  breach,  that  his  ancestor  reqyestecl  the  husband  shou 
fine  to  pass  the  estate  tif  the  wife  legally  to  him  and  1 
which  they  refused  to  do  before  their  decease, /fir  f/md 
death  of  the  ancestor,  the  devisee  of  the  wife  ejected  the 

An  action  lies  by  a  devisee  of  lands  in  fee,  tipon  a 
made  by  the  defendant,  to  whom  the  defendant  conveyed 
in  fee,  that  he  was  lawfully  seised,  and  had  a  good  right  ti 
for  such  covenant  nans  with  the  land,  and,  though  broke 
lifetime  of  testator,  it  is  a  continuingf  breach  in  the 
devisee,  and  it  is  sufficient  to   allege  for  tlamage*  t 
the  lands  are  of  less  value  to  the  devisee,  and  that  he  is  f 
from  selling  them  so  advantageously," 

6.  Assignee ;  Stratt^ers ;  Biuefirmries.  —  On  a  cov) 
warranty  an  assignee  of  the  vendee  may  sue  the  executoi 
vendor*^ 


1.  Jones  p.  Kmjj,  4  Maule  &  S,  i8S. 

2.  Kliijtjtlnii  f,  Nciitic,  4  Manic  &  S.  53* 
Bevise  ia  Tnwt  \  Damages.— W  here  thcTc 

was  a  devise  lo  iru^tcti^  ^lui  llidf  heirs 
duTJng  the  life;  of  A,  in  trust  for  A*,  and 
afier  hts  decease  \n  \X,  in  fee#  and  the  trus- 
\tCA  recov erect  in  A's.  lifetime  damage*  for 
biL%ach  of  covenant  in  a  le:iN^  gr 3.11  ted  hy 
the  tcsuirix,  and  still  sidjisislinu;,  upon 
A*s.  death  it  was  held  that  the  damages 
belonged  to  her  estate.  -  N«jble  ik  Cass,  1 
^^£1'  343- 

ft.  Chapman  t'.  Holmes,  u  N.  J*  L.  (6 
Halsi  }  20 

Riglil  of  Atftignse  ta  100.  — As  to  right 
of  asMgiice  of  covenantee  to  sue  on  a 
covenjint  to  which  he  is  not  ii  patty,  see 
NortroisS  tK  Jamei^  140  Masii.  188;  si  £.,  1 
New  ling.  Rep.  32S. 

In  the  case  of  Norcross  t\  Jamei,  ywf* 
iiti'  IMmei  says  that  "  fronv  a  very  early 
date  down  to  comparatively  modern  times 
lawycrsj  liAve  LHStn  perplexed  with  the 
question  how  ait  aa^ignee  con  Id  sue  ti]>on 
a  contract  to  whii  h  lie  was  not  ji  f>arty, 
Wc^L  Symb.  L  §  3^;  VVinjr,  Max,  a\*  Pl- 
20;  jt,  |>l  10 J  Co.  t.ill.  117  a;  Sir  iMovle 
Fin  ens  C  a  sc,  410^1.85*  H  u  i  an  he  i  r  co  nl  d 
sne  upon  a  warranty  uf  his  ancesitor,  bc- 
tause  for  that  purpose  lie  was  e^uhm  prr- 
mmt  t't/m  tififffiristfr^  Ste  ycar•llfH>^,  20, 
21,  ed.  I.  2J2.  KolU'  Ed,;  Gates  7k  Ferth» 
Hob,  rjo;  Bain  v.  Coupitr,  1  Dovvl  Pr, 
Cas*  N.  S.  ri,  14,  And  the  cooceptum 
was  gradually  extended  in  a  tpialified  way 
to  a^fSiigtis,  where  they  were  mnitioficd  In 
the  deed.  Broct  fol.  1 7  b,  67  -1*  3S0  b.  ^Si ; 
Fleia.  nt.  ch.  14,  S  6;  i  llfilluii,  !^ich, 
255,  356;  Year- Hook,  30,  ed  L  2J2-2J4, 
Riilb' Kd»;  Fit 2  Abr.  tit.  T^wwy*/,  pi.  i>i; 
Vincr^  Abr.  tit.  Fomhef\  N.  y}\  Yf-ar-Uook, 
14  H.  4*  s6:  20  IL  6,  34  b;  Old  Nau 
lljev*  lit*  Cm*etttint  67^  li,  C,  in  Kasf ell's 
I-aw  Tract  (ed,  1 534) :  Dr.  k  Stud  I.  clu  K ; 


F.  N,  R.  145,  5;  Co,  Litt.  %^i 

Drg»  tic  tc^'€Hiittf^  H.  3; 
Good  Ale,  CfiJ,  Caji.  503, 
Jones,  406;  l»hilp<>:  -,  \\ix7n,  . 

CoTomtntv  mnniiii  with  Iho 
respect   10  thii^c  c^jvt  1     ■■-  - 
the  laind,  it  has  l>ecn  /.. 
MassathuscttH  that  j! 
seised  at  the  lime  of  l 
nan  I  of  seisin  i*  imn»' 
that  uo  action  can  I    * 
of   the  gr.intec 

After  the  covcnaiiL  ; ,  ..,  .. 

m-if&H^  and  incapable  ot  as^l>p1n 
ford  c^    f'age,   z   M-is*.  45%; 
Wilcocki,  2  Johns,  IN,  Y,) 
Dec.  371^ 

tint  ni  England  i  differ 
hekL     It  has  there  been  a 
covenant  runninj^   with  tht     -. 
broken  in  the  lifetime  of   a  te 
continuing  breath  in  thr  timr 
vi.scc ;  and  it  is  - 
;ict>on  of  CO  Venn 
ituds  arc  of  less 
that  he  is  |irevcni 
ach'antajcjconsly.       '      ^ 
Maule  &  S.  53,     Sec  ^mWo  K 
lie,  I    Maok*  dt    S.  355:   » 
WilbamSf  3  Maule  h  i^ 
5  Taunt,  4iS;  s,  €,,  i  >t 

L  ,  being  (^tincd  m  h^,  nr  ui>r 
twenly-ooe  yc;us,  from   Jnnc,  iS 
niiHrif  to    iA,  ff>r   iwcnfy-one   \ 
June,  1^(4,  wanting  twenty-one 
then  bv  diTdpofI  grann'fl  to  f „ 
tore  f if  k'ai?«e  to  M.^tf^ 
i^raTned,  and  I  he  rent  1 
11  is  exmnors,  etc.,  f*>r  ' 
in  the  dernKe  to  M-     1 
le;i:sc,  i.onvpycd  the  pii  r 
and   revei*trons,  ^cnFl^^  is<sijc»,  a 
amt  All  his  inieie*it,  tn  fee  to  t 
bv   way   uf    niortgage.      AL   a 3 


Mmiaimttmbl^. 


cot  /rA.rVT 


Aiil^eo,  Strang^n,  ete. 


->igncc  af  land  by  Cblupfjei  cannot  maintain  an  action 

■  \.^     So  also  an  action  for  ihe  breach  of  the  covenauts 

incumbninccs   and  of   warranty  in  a  deed  to  plaintiff's 

cmmot  be  maintained,  when  the  breach  occurred  before 

ntiff  became  the  owner  of  the  land*     The  right  of  action 

c  covenantee,*     Neither  can  the  assignee  of  the  ground 

:er  breach,  5 tie  in  his  own  name.^ 

ca  groondrertt  and  the  land  out  of  which  it  issues  arc 

before  breach  of  a  building  covenant,  the   assignee   of 

may  maintain  covenant  against  the  aUenee  of  the  land., 

d  the  same  at  the  time  of  the  breach.* 

action  of  covenant  in  the  name  of  the  original  covenantee. 

Vint  averred  ihat  the  plaintiff  had,  before  the  suit  was 

,  assigned  to  a  third  person  ;  but»  it  appearing  that  the 

hitil  aj^ain   become  the  real  owner,  it  wns  held  ihat  he 

laintain  an  action  in  his  own  namci  though  the  assignment 

been  cancelled.* 

[act  of  the  plaintiff  being  assignee  only  of  a  part  of  the 
created  by  the  lease  will  not  preclude  him  from    suing 
sor  for,  and    recovering  damages   for,  the   breach  of   the 
It.** 
iges  arising  from  the  breach  of  the  covenants  in  a  deed 

Mdatit  by  i^-iiy  of  mortgaj^c,  that,  tipm  a  simple  cuti tract  be twct^n  A. 

■  vnt    f(*^'*.T   cuttred,      'Vim  and  H«  li  shall  jiay  money  lo  C\*ati  acttoii 

.iiK;ht  sue  the  do-  m.iy  Ijc  maifitjinccl  by  C,  in  hfs  own  niiinc,. 

^  m   M/s  lease,  docs  nut  uxicndto^pcdalde**   Thus,  whcrt 

.,..,  ,    ,.-iig,  745;  5,  c,   5  Ihc  purchaser  of  land  txccutcd  to  the  ven- 
der a  mortgage   to  i*ecure   the   |>UTch45>c- 

\>^   the   ii»e   of  L  for  life,  nioney,  which  contiius  a  covcfiant  on  the 

if  i^f  ^vils^te,  remainder  part  of  the  mortgagor  to  pay  the  mortga- 

.1  ml  iff  for  Yii^^  ft  was  gee  the  smn  of  six  hundreo  doHars  in  <mt 

T  the  death  of  !.,  ytar  after  its  date,  and  also  a  coveiuul  to 

It  statute  of   32  pay  a  uiurtgage  j^hen  by  the  mort|»^agfc  to 

.linlain  an  action  a,third  party  of  fivt;  hundred  and  fifty  doh 

itji  rent  in  ;irTear  hirs  vui  the  same  l*md»  it  was  ^^/r/  that  siucli 

i^iig  ihc  contmu-  third   pArly  tuidd   maintain   an   actirui   of 

I.     lalR rwood  t»*  Oidkfiow,  cavcuant   on    the  miMtg.|gc,  hut  thaf  the 

i.  «*iiit  shonid  have  l>ecn  bt ought  m  (he  name 

'-^fi?  ^tfttft. — A.,  havmg  oi  the  mortgagee*    Giiuuert  v.  Hoge^  7j 

rcMt,  niaile  a  lease  of  III.  30* 

a  1-0*,  suliject  to  cei-  I,  Ncsbit  v,  Montgomery,  t  TayL  (NX.J 

10  be  performed  by  the  83. 

! j^n ?! .     In  177 5  be  obt ai u e d  9*  Ladd  ».  N oycs,  1 37  M ass,  r  5 1 . 

vt  tiun  brought,  it  Where  A*  conveyed  by  wmranty  to  U,» 

of  the  reversion  and  Ik  to  d  tt  was  /it/t/  thai  L\,on  paying 

■^t   the  money  to  ledt'eui  (he  land  from  sales  for 

cove-  taxes   aud   asies?.ment<.  which  were   J  lens 

h  id  oh*  gj>un  tt  at  the  time  of  the  tunveyancc  frorn 

.he  granted  another  A*  to  B-t  might  maintain  an  action  iigniusl 

rnff  ItafiC  of  1762  W.15  A,  on  the  covetiAUt  against  incumbr.ifice*, 

Ti    (I  that  it  shauUI  thus  avoiding  circuity,    Andrews  r'*  A ppel> 

,M    ^an>c  rent  rcm:iiii  32  Hun  (S,  Vj.  429, 

3.  fNsherr%  l^i^ls,  t  CfarU  (Va.),  451. 

4,  Fisher  t',  I^Tvis^  (  Cbrk  [Wi.]*  423* 


It  the  assignee  of 

sue   f»r   I'tc.kh 

I  in  the  Icisc  (if 


6.  Dodd  v.  Nohkv  5  V.Udd.  {Iml}  m 
Simpson  T'*  Chiyirm*  4   Bing*  N,  C^ 


i9  0fC:»veauilefl* — The  rule   753;  s.  c,  I  Am.  299^  6  Scoit,  46^ 

-3i  6ia 


£y  Wbciia  Miiatainiible, 


COFEXANT, 


4titfiiM;  il 


¥ 


may  be  assigned;  in  which  case  the  assignee,  and  he 
sue* 

The  grantee  'becomes  the  assignee  of  the  covenant ; 
assignee  has  a  right  of  action  for  dam^iges  for  the  bres 
covenant  after  hi*^  evicfion  under  a  jiulgment  against  ih 
equally  as  if  he  had  been  evicted  under  a  mortgage  fore 

But  it  has  been  said  that  where  a  railroad  company 
A,  a  deed  to  a  strip  of  land  for  a  right  of  way.  the  dee^ 
mg  a  covenant  that  the  company  should  maintain  a  g 
crossing,  one  who  subsequently  enters  into  possession, 
executory  contract  to  purchase,  is  not  the  proper  part 
in  an  action  to  enforce  the  covenant.^ 

An  assignee  of  the  reversion  may  sue  on  an  e^c press 
for  payment  of  rent;  but  not  for  rent  which  accrued  pr 
assignment,  unless  it  were  executed  in  pursuance  of  1 

171S* 
An  action  of  covenant  will  lie  by  the  assignees  of 


Il  Allen  V.  Kennedy«9t  Mo.  324;  a^  c, 

0  West.  Rep.  845. 

A«ti0ii  bjr  Ast^ee.  —  Wher«  a  grantee 
m  (iasscBsinri  uiukr  cnvcnantsof  seisin  con- 
veyed to  A*,  with  Siiniifar  covcnunt!*,  while 

1  ju<Jgmcnt  of  ejectiiicnt  was  slill  iti  fonn: 
iy;iintfrt  him,  and  under  wliicU  he  was 
t  victcd  sub^^uuent  to  his  conveyance  to 
A.,  it  wa^  heia  that  the  covenants  passed 
\o  Ar,  who  alone  ceiuld  niaintnin  ait  ac^ 
h'on  Ihercoii.    Ueii  *.  HrvAti,  39  Ohio  hi. 

And  where  A. leased  certain  premises  to 
li,  who  afterwards  assigned  the  lease  loC, 
►ind  A,  sold  aiid  conveyed  the  land  to  D., 
and  D.  conveyed  the  same  to  E.  without 
mentioning  the  lease-,  the  court  Add  that  E- 
could  not  niaintain  an  action  of  covenat^ 
in  his  own  name  agaiof^t  H,  upon  an  ex- 
press covenant  for  the  payment  of  rent 
con  lamed  in  ihe  lease.  Crawford  v.  Chap- 
man, 17  Ohio,  449. 

Si*  Wyall  %^.   Dunn  (MoJ,  6  West.  Rep. 

3.  Haynes  v.  BuiTalo,  N,  Y.  &  E  R.  R. 
Co,,  tS  11  tin  iN.  Y,J,  17. 
4*  Newbold  ^.  Comfort,  z  Clark  <Pa.)| 

>¥' 

A«aiffii«0  of  Oronud-rent  toftw.  —  In  a 
rase  where  a  gTouiitl  rent  wa>  Tc?icrved  to 
t*r,  his  ast-igns  to  piiv  to  I'.,  hi*  heirs  and 
a.'^signs,  the  principal  after  ten  vcars,  the 
court  ifilii  that  an  alienee  of  l\,  after  the 
ten  ycnrsi  might  maintain  covenant  against 
the  alienee  of  the  gramce ;  that  the  right 
to  demand  the  principal  did  not  lapse,  nor 
the  rem  become  irredeemable  after  the  ten 
yeat^i  by  owncrV  continuing  to  receive  it, 
Spi  nifjcr  t*.  PhilHp^i,  7*   Pa.  St.  60* 

]>etDue  under  PowBr.  --^  Where  by  a  deed 
in  Icid  the  uses  of  ?t  iccovtrv*  Mnds  were 

ai 


limited  to  the  use  of  such  a 
should  by  deed  or  wiTf  np^xfif 
of  n*  in  \xn%\  for  A-. 
reservhtt:  to  A.iU'a> 
thep- 

sign^*^ '-t.  ^"^  '■ '• 

covenaniii  to  pay  ient»  to  > 
proviso  ff)r  rc?-entrv  by  .V 
assigns,  m  case  of  breach,  a  1 
the  covcnanii^  enured  in  fivi 
si^L'cs  of  the    reversion.     C 
Hart,  14  C\  11.  J40;  s,  c,  ^  C 
n V  a  w i 1 1  ♦  po we r  w^^    '  1  vt-  ■ 
for  fife  to  lease  for  1 
to   execntors   in   m*! 
years.     In   l^i  J,  after  liu 
I  he  tenant  for  life  triadc  a 
nine  years,  tf  he  should  s^u  1 
1S14    he   dcmiRed    under    hi 
tvventyofte  jTars,     In    1^2%  t 
mortgaged    for    a    thouj^aml 
their  power.     The  court  ffdJ 
ing  power  under  the  will  \\ 
by  the  tease  of    18  r  2*  so 
the  granttie  of  the  tr- 
io  demise   by  way  ■ 
the  executors,  and,  l'  ^ 
eraitle*?    had   the  immecUatc 
him,  and  might  anc  on  the  cn' 
lea^c  of   tSi4*     Hrlngloe  r, 
Scoti,  502 ;  a.  c^  4  iJing.  N.C 

Aftiigne«  of  B«Teraioii.  ^  \^ 

signce    of    the    reversion,    w1 
defendant,   alleging    that    the 
stniiL'd    (without    slitm*    of    1 
an(t  (>€ing  ^o  k! 
lid  in  fee,  is  a  - 

after  vcrdkt.     H ^    .     ,--x. 

646;  R,  c,j  *  Moore  Ac  t\  633. 

1 


II  XainUhi&ble, 


COy£NANT,         Against  Wtom  Maintsiiialilft. 


-  pan  of  the  demised  premises  against  the  lessee  for  not 

owner  of  one  undivided  moiety,  jointly  with  the  mortga^gor 
ortgagee  of  the  other,  joining  in  demise,  the  covenants 
¥ith  all  three  (though  the  r^dtkmium  was  general  and  in- 
0,  is  entitled  to  sue  the  assignees  in  bankruptcy  of  the 
For  the  rent.^ 

)unty  treasurer  received  a  fund  under  direction  to  invest 
encfit  of  G-,  an  infant ;  and  invested  it,  received  theinterest 
cral  years,  disposed  of  the  securities^  deposited  the  proceeds 
nk,  commingled  them  with  his  own  and  the  county's  funds, 
ropriated  them*  at  the  end  of  his  term  jjaid  over  to  his  suc- 
the  balance  of  county  moneys  in  his  hands,  and  untruly 
:d  that  G.'s  money  was  invested  in  bonds  and  mortgages, 
held  that  G,  could  not  maintain  an  action  against  the 
to  recover  the  money  thus  misappropriated*^ 
igminst  Whom  Maintainabk,  —  i.  Coniracting  Parties ^  yoini 
vrmL  —  An  action  of  covenant  lies  only  against  the  person 
LS  leased  and  delivered  the  instrument.*  Thus,  where,  in  a 
nt  supposed  to  be  implied  as  incident  to  a  demise  by  lease, 
nisesp  and  B.^  who  has  but  an  equitable  interest  in  the 
es,  merely  confirms  the  action,  a  suit  on  the  covenant  is 
intainable  against  B.* 

iction  of  covenant  for  rent  cannot  be  sustained  against  a 
,  without  evidence  of  some  privity  of  contract.^     And  an 


rnatn  r^  Plckard,  2  Banii,  &  Aid. 

inity  T.'.  Edwards,  13  C*  B.  479; 
L.  R*  141 ;  17  Jur^Sjgj  2*  L-J. 

T  V,  Tnmpkins  Ca    Supervisors, 

san    V.   iJjediemin,  Bright  (Pa,), 

oa  l>e«d  tattr  F4rtef :  B7  Whom  %q 

iL^  An  action  of  tuvenai^t  only 
n    a    deed    inf^r  parUs  beiween 

h>;  therefore,    where*   in  an 

Ai\  jodcniure  ot  tease,  h  ftp- 
,  ..  the  Undbrd  by  writmg,  not 
rfl,  authomed  his  attorney  to  ex- 
lease  for  and  on  hts  (laudlord'sj 
rtd  the  attorney  signed  and  sealed 
•  in  hh  own  name,  it  wa^s   /if /J, 

Mrjfcl  conld  not  mainuin  an 

the  tenant  upon  the  inden- 

i  he  covenants  Were  expre^ily 

been  ttmdt  by  the  tcn.'vnt  to 

t  [  1  d  I  o  f d*  Bf  r ke!  ey  s^'.  H  iTdy , 
k  iL  102 ;  s*  c,  5  Barn,  &  C.  3^5, 
!a  deed  is  inUt'  pitt'i^Stth^  party 
the  leglJ  iiiR'rei^t  in  a  covenant 
tjiys  &UC,  all  hough  the  benchcial 
miu   be  in    another,    BarfoTd  ?'. 


■■  ^  Hing.  333  J  Slorcrt',  Got- 

.^  S.  30^ 


6.  Smith  %*,  PcMrkHngtonp  t  Cromp*  & 
Jerv,  445;  s.  c*,  t  Tyrw*  309. 

e.  Howard  t\  Ramsay,  7  Har.  &  J,  (Md.) 
113  Adams  ?^  French,  2  N.IK  3^7;  Port 
tf,  Jackson,  17  Johns.  (N.  V.)  2jg;  Wil- 
liams;'.  Bosanquet,  t  Brod«  &  Bing,  2j^: 
Shep*  Touch.  1 79. 

Priitimptiye  ^videnee  of  4t9igtun«at.  ^ 
The  evidence  to  charge  one  as  an  asjtignee 
may  be  presumptive.  Adams  1/,  French,  2 
N/H.  337.  Thus,  the  posssession  of  the  de- 
fendant soon  after  the  depart  me  of  the 
lessee,  and  liis  exercise  of  auch  acts,  in  sub- 
Letting,  as  would  be  natural  in  an  asi^igneCp 
furnish  presumptive  evidence  of  actual  as- 
sigTiment.  Adarns  v,  J*  rcnch,  2  N.  II.  3S7  | 
Doe  ex  d.  x\  Rickar by»  5  Esp.  4, 

Where  the  interest  of  the  aiisignce  of  a 
term  was  set  off  to  the  defendant,  on  e*ecu- 
tion,  and  he  entered  into  poasess-ion,  and 
executed  sub-leases,  the  court  held  that  he 
was  chargeable  aj&  assignee  of  the  term  in 
covenant  for  the  tent,    Adams  v.  French^ 

And  where  ju<!gment  was  recovered 
against  one  as  the  assignee  of  a  term  of 
years,  in  an  action  of  covenant  for  Tent, 
and  the  defendant  afterwards  caused  an 
exescntinn  to  be  extended  upon  the  prem- 
ises as  the  estate  in  fee-simple  of  the  as- 
signee, the  court  held  thai  ibe  judg^neat 
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AgAinit  Wh&m  MiXutrnmUt.        LOmAAAT, 


ContricU] 


action  in  a  covenant  for  rent  will  ntit  lie  against  -i  k 
the  lease  is  a  deed-poll,  signed  by  the  lessi»r  only,  al 
lessee  may  liave  accepted  the  lease,  and  i>ccupied  and 
it  during  tlie  full  lerm,  withuut  paying  the  rent  reserved.' 


against  the  assigmc  was  an  admi&sbn  by 
huti  tha.1  lie  was  iHe  as&ignce  u|  ilie  t(;im« 
and  that  it  w^s  binding  upon  a  dcft^nd^nt 
V  no  c  n  it  rt  d  u  ndcr  h  iiiu    Adam*  t',  Kre  ncli, 

liifnea  ofLeaa*  by  Deed-FoU ;  AetioQ 
&4iiin0t  for  Bent.  —  It  has  Lieen  /ir/f/  tliit 
where  &  lessee,  by  deed-polLassLigncd  his  in* 
tercst  ill  the  demised  [Jrerabes,  s^ubject  to 
Ihc  payment  oi  rem  ai>d  the  performance  uf 
the  Ciivenant!*  in  the  lease,  and  the  grantee 
of  the  leriSEc  took  and  held  [jos^ep^siitin  of 
the  prtnicse^and  occypicd  them,  and  b<^foie 
the  end  of  the  term  A^^igned  to  a  tltird 
f>er«itti,  aftd  the  Icsi&ur  Uavnig  sued  the 
lessee  ami  r c co v c re 1 1  far  a  breach  of  lite 
coi'ctiants,  that  the  lessee  may  mainiajn  an 
acts  fin  against  lhjji||rauicc  who  held  under 
the  dred-poU.     iiurncit  v,  Lyncli^  5  Barn.  & 

It  was  held  tn  nnrnett  z',  LyndM,  trnpni, 
tkat  ihc  action  of  eovenant  cuuld  not  be 
TnAintftincd  eiccepi  against  a  person  who» 
by  hiniisclf  or  sumc  other  |Jersrm  acting  in 
hbi  behalf^  hascxecuttd  a  deed,  under^i.il, 
m  who*  utider  very  j)ccuhar  circnmiUncei*, 
bu  agreed,  by  deed,  to  do  a  ccrum  thing; 
And  aUo  that  where  the  dclcndant  has  not 
engaged,  by  dcetj,  10  perform  the  cove- 
nants cove  nan  I  will  not  lie,  iiee  Roekford, 
R.  h  Si  St,  L  K.  K.  Co,  V.  Utckemeier,  ji 
liL  167,  269. 

!•  Johnson  i\  Muoy,4S  Vt.  419;  follow* 
ing  Hinsdale  v,  Humphrey^  15  Conn.  433; 
Fitiley  t\  *Simpsfjn*  22  N-  J*  L.  (1  Zab.j 
Alt;  &.  c,5j  Ani.  Jiec,  252;  Trustees  zk 
Spencer,  7  Uhiu^  pi*  2,  149, 

Aidgmneat  of  a  Tami :  tiftliility  for  B^t. 
—  WUtre  1 1,  betog  ni  piis-^e^ai^m  uf  a  t>-rm 
of  years,  of  whicfi  i^^p  year:*  retnained  uii* 
expired,  laold  and  .\:^igned  thi:  siame  to  P. 
for  1600  *earf»«  for  a  specified  yearly  rent; 
P,  SiJid  and  asi^^tgned  the  same  to  the  de* 
fend^iiit,  vvhticinctianied  to  perform  all  the 
CO  vena  lit  ji  contahied  in  ihe  uidentwrc  of  de- 
mise frunj  li  to  P.,  and  on  the  p*iTt  of  P. 
to  be  performed.  In  an  nttioji  of  cove- 
nant  by  I*,  against  she  defendant,  to  recover 
the  amount  alleged  to  be  due  and  unpaid 
to  li,  for  above  74  years,  the  defendant 
pleaded  I  hat,  before  any  rent  accrued  or 
bccinnc  pavable  to  the  ks>or,  he  assigned 
all  hr*  tnicrest  io  G„  whocnicred  inio  pos- 
session *>f  the  premises,  and  was  accepted 
by  M*  as  hi^  tenant :  the  court  held  r  he  pica 
b.'id  ;  aUo  lh;il  the  covenant  on  rhc  part  of 
Hie  defciidiint  was  a  jjositive  and  expre*^'* 
covenaiii  Uv  pay  icni,  a>  it  '^h^mld  l^ecniti- 
duc;,  to  the  lessor,  and  for  which  the  plain- 


tiff remained  llabfc  o«j  ! 

by  privity  of  contract,  i 

assignment  hy  XW  • 

acceptance  of  him 

th;a   it  is  nnt  n(:> 

should  allcfje  in  i 

that  he  had  been  o     „ 

U.>  or  had  been  danm 

fendiint*»  covenant  wa- 

payment  of  ihc  rent,  an^ 

nti  an-'Wer  to  the  plain! 

tha^thc  platr  '    +    -- 

recover  the  ' 

for   which    In; 

with  the  le^  or.    Vui  t  sr.  J  ml:  kvo  ti 

(N.  VJ  ?W 

When  ^'::viTal*  — tr 

that  all  trnant  Ik: 

ral  in  tt.^  ^^L.M.  m  which  i 
vet  that  if  the  interest  and 
be  joint,  the  actiori  tno^^l  be 
the  rovcnanteejs  i  and  that  it,** 
hand,  ihc  interfitt  t-md  caoi-e  •►I 
9evera!»thc    ■ 
only,     Ecch: 
See  also  JauK  ,..:.,.,. 
1  J,  U.  Mouic,  195;  5  I 
%.'.  Beck  with,  5  Co.  iS; 
son,  t  Sannd.  iu»  tioi*i,  :^ 
rant,  1  ShnwH;  Hull  Ni>t  V 

VVfiMi     "      ■  '  "-[itiff,  the  ' 
twelve  '  I  Its  in  cor 

lands  L,,....,   ,   to  a  dtcJ, - 
for  himself  onty,  and  not  lor 
cxivetianted  to  abide  by  the  ai 
it  W3s«.*i>iett"!d  that  all' of  the 
Cepi  the  «'lefendanl,»bon1d  have 
plainrttls  f^r  thai  carh  mai/ 
made  w^th  all  the  test ;  1»ue 
thai  theacHon  W3^  tojinij! 
the  parties    had  each 
Jolinson  tr,  Wilstm,  \Vi 

Where  the  part *owncf  is  uj  j.  :s 
** each  and  every  of  fhctn  with 
and  each  and  every  of  thrm/*  ih 
Rhonid  be  undrr  the  tnaiiagefii 
of  them  4s  litinbind,  and  th-U  <>f 
an  (iceount  should  be  taken  a 
pt4i*irsdtvklcd  laubly,  it  *»ii  At 
]>art  itwner  mft;h!  sue  1 
mthoot  joining  (be  <ii 
plainiiffji.     f>w>titn  ^-  ^ 

Wken  Aotbti  Joim  - 
the  two  covcnanttert  1^  1 
terest,  the  action  fnu»t  be  jrioii. 
man  cm*enroit  wiih  A  .  am*  atsui 
p.i  .         .^^ui 

111.   «    l■■,,,^    ..-.  VI -.-!,►,   -*.,,,    ,.,.<,Ai    A. 
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Wlum  ]lsuital]»]ito. 


COrENAA^T, 


Con Ir Haling  Piu-tiAS, 


\  cjcecution  of  a  contract  by  orii!  [larty,  iti  which  he  does  not 
ml  to  do  any  thing,  but  merely  assents,  under  the  provis- 
i  a  statute,  to  the  performance  of  certain  acts  to  be  dune 
otheri  does  not  render  himself  liable  in  covenant  on  ihc 
rnent** 

ere  interests  are  joint,  all  the  parties  must  be  joined  in  an 
on  tl>e  covenant;'  and  in  covenants  between  several  part- 
f  the  interest  be  acveralj  an  action  may  be  brou^lit  agaiaat 
the  partners  only,^ 

action  of  covenant  will  nnt  lie  against  the  grantee  in  a  deed 
:cd  by  the  plaintiff,  for  a  failure  by  the  grantee,  after  accept- 
*  ed  and  taking  possession  under  it,  to  perform  the  condi- 
i  which  the  deed,  as  therein  expressed,  was  executed.* 
trre  land  has  been  conveyed  by  successive  warranty  deeds, 
le  last  grantor  has  been  compelled  to  indemnify  his  granleei 
y  look  to  his  grantor,  and  so  on.^     But  where  a  grantee  has 
idered  possession  to  one  claiming  adversely,  such  grantee' 
t  sue  his  grantor  on  the  covenants  of  warranty,  without 
■hat  such  person's  title  was  paramount  to  the  grantors,^ 
^  in  common  may  sue  a  lessee  of  a  house  for  negligence 
air,  who  after  the  demise,  but  before  the  breach  alleged, 
ic  a  co-tenant  of  the  plaintiff's  in  the  same  house»^ 

\%  annot  mainUin  an  action,  but  iicr  who  fumT*»bcs  the  machines,  etc*  In 
t  pf  au'ion  sunlvcs  to  B,»  l>Lcau!JC  cijTistniin^  the  o^nUact*  tlse  cunrt  siy  tbj.t 
fcl  Ttircfr-rt  i*  jijinl,  rtUliijugh  the  '*it  b  plnrnj  as  well  ftam  (he  maHcf  of  the 
Andctiua  <j.  Mar-  instrnmcntas  from  ils  whole  ttnur  ^md  im- 
iithcute  V,  Htare,  pwt,  that  the  obtSgatian  lo  p:iy  w^^  sescral, 
..  ..,  ,    ...v-..  ..  Goodwin,  f  Uu4.,&    amnhat  neither  of  the  parties  iniend^d  to 

b  i  nd  h  f  mse  I  f  f or  h  1  s  cu-p  *vf  4  ner^,     I  m u  c  h  a 

ck€ttr'.Tobn*Dn,iBlackf.  find  J6t,    ca-.c  the  actbn  otiglit  lo  be  several ;  far  it 

f«T*l  fJoTtnantori, — ^T!ius»  where    ia  weU  settkd  that  although  a  man  tnay 

tnvcnantfjfs    brnd  thcrn^eives  or    covenant  with  twa  or  more  jaintly^  yet  if 

..  tn  |>.iy  a  certain  sum  of   the  irlerest  and  tMUse  of  actjoa  lie  several, 

cannot  be    in,iintained    the  cuvcnant  shimld  he  uken  to  be  several, 

^m  oidv*     See  MijnUgiie    though  ihe  wnrd^  of  the  covenant  be  jcnnt** 

li»  I J  Aiai^s.  4*35 ;  Tikziion  v.  Ne^^cll,   Thomas  t\  l*ykc,  4  Bttjb  ( Ky.}*  4*^,  420. 
iS*  406;  llanison  h.    Mitthewi,  3        4*   Kncliford,  R»  I.  &  St,  C  K*  K  Co,  v. 
i.  S,  IkiSI,  31a.  Beckcmeier,  72  ItL  267. 

ml  C^eaitttMi,  —  And    where    A,       5.  Junes  v.  Whilst  it,  jn  Mo*  iSS, 
■■  '  .,  ith  IL  and  C.^  their  cjcccutors,       "Graat,  bargain,  and  loU."  ^  In  the  case 
>>  and  assigns,  to  jay  a  sum    of  Jones  7*.  Wbiti>tU»  stt/**tJt  the  Suttfenie 
'  be  held  by  ihcin  on  certiifi    Court  of  Missouri  sa\%"It  ba-i  bet' 11  keid 
t  not  a>^ent  to  or  c?(pcme  the    in  Uiis  court  that  the  covenant  of  w;irninly 
ibij«<]ncntly,  by  ;in  other  deed    implied  in  the  words  *  grant,  bargam*  and 
!j  (idLher  A.  nor  li  was  a  party,  dis*    sell,*  runs  with  the  land  lo  each  sul«ieqiicnr 
I  all  the  trusts  of  the  first  deed,  the    gran  tee,  and  that  the  course  of  action  confer 
' '  'Sit  H.  could  not  alone  sue  A.    to  the  person  who  is  owner  of  the  Ittle  at 
enant  during  the  Iffcttme  of    the  llmc   ihe  eviction  is  suffered   and  the 
-ll  V,  L.ingstqn,  I  E*ch*  6j4 ;    covenants  arc  broken''    Sec   Dicksmi  v, 
L.  J.  Exch.  3jJ  De-'tifc,  23  Mo,  151 ;  Chaml^ers  t/.   Smilh» 

SnfrifHi  r,  i'vke,  4  Bibb  [Kv.*,4iS*         2j  Mo.  174;  Cockrdi   %k   Proctor,  6c  Mo, 
^qver»l  Intereiu,  WhSpt  are*—  41  ;  Lnnklin  7\  Hat^tiibal  &  St.  J.  K.  R. 
n  ai^rccmtnl  cnnt.uus  ,t  claim    Cn„  65  Mo.  5^3, 

'        '  -■'  '      t  *'  It  is  tinder-        fi*  Snvdef  :%  Jennings,  15  Nek  372, 

.  arc  to  be  paid        7.  Vates  v.  Cole,   2   Brod.  &    n.  660 ; 
'  a  covcn^ni  on    s.  c-,    j«*    nom*   Gates  f.  Cole,   5  J»   K, 
m  aaion  \\%\\  lie  01  iavnr  tif  a  jad-    Mtwrc,  554. 
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Affuiiii  Wliom  UaiaUiiiaV1«.         CO  VENA  NT.       Fonoail  B«j»rt*ai: 


Where  a  tenant  fur  life  and  a  remamder*man  arc  parties 

denture,  whereby  they  (so  far  as  they  legally  can  and  ma 
ing  only  to  their  respective  mterests)  demise  their  estate  I 
of  years,  and  the  lessee  enters  into  possession,  the  tcnai 
may  sue  him  for  breach  of  covenant,  although  the  indc; 
not  been  executed  by  the  remalnder^man.^ 

A  married  woman  is  not  liable  to  an  action  of  covenar 
she  join  her  husband  in  warranting  the  land;  as  to  w 
releases  her  right  of  dower. ^ 

An  action  dues  not  lie  against  the  chairman  of  the 
directors  of  a  company,  not  incorporated  by  act  of  p: 
upon  a  deed  under  the  seal  of  a  former  chairman,  thouj 
by  him  for  and  on  behalf  of  the  company.^ 

2,  P^rsouat  Rtprese7iiaHves\  Executors,  etc. —  A  grai 
maintain  an  action  in  covenant  against  the  administra' 
grantor;*  and  an  action  on  a  covenant  of  warranty  may 
tained  against  theeJcecutors  of  the  vendor  by  an  assigtiee. 
covenant  by  two  joint  lessees,  if  it  is  joint  and  several, 
the  executors  of  the  deceased  lessee.**  But  the  persor 
sentatives  of  a  covenantor  cannot  be  sued  for  the  breach 
covenant,  running  with  the  land*  whereby  the  covenant 
himseU  and  his  heirs»  and  which  breach  occurred  after  his 

Covenant  lies  against  executors  and  administrators  of 
in  fee,  to  recover  rent,  where  the  grantee  covenants  fo: 
his  executors,  etc,  to  pay  a  rent  in  fee,  aUhough  the  lam 
the  heirs.**     And  an  action  of  covenant  for  arrears  of  gro 
which  accrued  after  the  death   of  the   covenantee,  is 


1,  I  row  tf.  Greek,  3  HuHs*  k  C*  591. 

S.  Griffin  v.  Resniolds,  58  U*  S*  (17 
How.)  6091  bk.  I  ^,  L.  «d»  2ig, 

S*  Hall  V,  Ha  in  bridge,  i  iscott,  N.  R* 
151 ;  s.  c,  t  Man.  &  G.  42. 

C  Lilrgcf.  McClam  (i'a,),  5  Cent.  Rep* 
761* 

Under  a  deed  of  gcTierftl  warranry  con- 
t (titling  the  wttids  *•  grant,  b.trgam»  and 
stll,^'  the  grantee  h^s  a  ncht  uf  acihm 
against  the  administratcir  of  \u%  gramur  (or 
money  paid  by  him  as  a  coHatcral  inherit- 
ance lax,  which  waR  a  lientiptm  the  prup 
crty  when  crmvey^d.  Large  v,  McClaia 
(Pa  )»  5  Ci:nt.  kcp   761. 

F^anajrlTftBla  Aot  of  Mfty  2d,  Itlfi*  — 
The  wiinU  "  grant,  bargaipii  and  seif,"  in  a 
deed  under  the  Pennsylvania  net  of  May  aS, 
1715,  create  a  coircnant  against  inciim* 
brances,  which  is  br* ikcii  as  sw>n  a^  made 
by  the  e3«istente  of  a  Iten,  i.arge  r, 
McCtain  (Pa.),  5  Cent.  Kep.  761. 

fi.  Chapman  i^  Jrlolmes,  10  N,  T,  L, 
J  5  n^bi.}  20;  Townsend  ik  Morris,  o  Cow, 
(N*  V.|  125  J  naniilton  t^  Wilaan,  4  Johns. 
(N.  V.)  75  ;  s.  c,  4  Am.  Dec.  253  ;  Lewis 
XV  RidRe,  Crrj.  Khz.  S6.V 

Deed  of  Bargmin  and  "Sale.  -^  Thus  where 


in  a  deed  of  bargain  and  sale  < 
gram+jr  covenanted  as  folhm^ 
said  A.  drnh  hereby  covenant^ 
and  his  heirs^  to  atisl  wiih  the  ] 
he  the  said    A-  VkilJ  ^warrant 
defend  Vi  the  sard  H,/his  heirs 
the  tiltc  of  the  saul  i^arcel.'*  of 
all  persons  whatever/*  ri  was  h* 
coveikint   was  not    a  rticre  w*i 
but  was  a  personal  cavcnant 
an  actinii  of  tuvenant   l;iy  fur 
tin  lie  log  evicted,  ai;ain!ii  the  a^ 
of  the  pranior.    labb  v.  Vmh 
( VaJ,  i  j2  J  s.  c*,  26  Afn.  Due.  j 
Q.   ¥j\\s  t^  UfJiifTiTihtinie,  3  T 
Aetion  oa,  agaiait  Emecutorf. 
tiun^gainKt  e^ecutnrsin  tlui^i  * 
a  cavenani  forfioiKl  title  and  i^uit 
agitin&t  any  person  or    person 
c^nitaiiitd  in  an  asjiignmcnt  o: 
the   tebtator   0>v  way  of    r 
dcclaraiioo  mu-it  fth«)W  a  f 
act  of  the  D  H'enantors.    I  .  _ 

I  ri,  HI.  34* 

T.  Kershaw  v.  Stipplee,  i    15 

ft.  Van  Ren^elavr  f-  Platn 
(N%  V,}Cas.i7. 
18 


It  Wboa  Vu&tftiiiiible. 


COVENANT. 


Hairi  ftDd  DtTlsMe,  «ta» 


jht  against  his  personal  representatives  ;  but  the  judgment 
be  dt*  ttrris,  ^ 

3  tenant  in  tail  male  demises  for  a  term  of  pinety-nine  ycarsi 
lis  lessee  assigns  over  to  another,  but,  before  such  assignmenti 
enant  in  tail  male  dies  without  issue  male,  no  action  upon  the 
can  be  maintained  against  the  representatives  of  the  grantor 
ich  assignee,  the  lease  being  void  at  the  time  of  the  assign- 
,  and  no  interest' passing  under  it.* 

H^irs  and  Devisees. — ^On  a  breach  of  covenant  occurring 
the  death  of  the  covenantor,  and  the  complete  settlement  of 
state;  the  covenantee  may  sue  the  heirs  directly,  and  they 
>c  liable  to  the  extent  of  the  assets  descended,*  And  in  an 
n  upon  a  covenant  of  warranty  in  a  deedj  an  heir  of  an  heir 
necessary  party.* 

Assignee,  — Covenant  does  not  he  against  a  party  occupyfnj^ 
sed  premises  as  assignee,  unless  he  has  actually  received  an 
II men t  of  the  lease*^     But  an  action  of  covenant  for  non- 

arditier  tK  Piinter  (Pa:J,  ^  Phila.  365;    to  make  good  the  eovenantof  tlie  aT^ccstor 

>»  Appeal,  2 J  Pa.  St,  (ro  Hirris)  51 0|    or  dcviaor,  ihe  case  differs  frum  that  of  an 

n*s  Appeal.  47  Pa.  Si.  3.S3J  Scott  ;^    ordinary  cl aim  aL*am>t  the  e>ia!e,     Ifi  tlie 

Admf.,  33   U\  S.  {;  Pcl|   5^;  Uk,    latter  case  it  ts  held  in  Misaoun  Ihu  ihe 

d.  797.  doctrine  of  eq«i»able  assieis,  the  m-ir^hut- 

yity  on  CdTenaul  to  pay  Btat,  -^  It   Hng  of  asscts/and  biirsufdiscmery*  is  &«*- 

ttled  as  early  as  Syencer's  Case,  5    pendcd     by   the    sututury    adminbtralbri 

that  111  a  covenaiit   in    relaitdn  lu    law.     See  TIttcrmgJon  «^  Honker^  5S  hW 

ymenl  of   retit,   in  which    the    ex-    59 U  Walker -/*  Deaver,  79  Mo*  664^673. 

\  and   admin L^tra tors  are    expressly        Whcie    the    hdra   tjr  devbees  are   pio- 

speakiiig  generally,  they  are  bound    cccded  against  on  aLcouni  of  ihe  debt  of 

wrforraance  of  the  coi^enant     Gar-    ibeir  aoccstur  or  devl&or^  ihey  aie  not  lialjk 

.  Painter  (  Pa.K  3  Phila.  365,  367,  itt  so/iihi,  but  only  pr^rtiiti  on  account  ol  a&- 

*  been  said,  that,   so  lung  as   the    ^ts  received.   An  estaie  by  descent  renders- 

>r  has  assets,  he  must  perform  the    the  heir  liable  fur  the  debts  of  ihe  ancestor 

iiiUined  in  a  lease  granted  to    tothe  value  of  the  properly  descended,  a t»d 

i  nof  wili  an  as'signment  over,    beholds  the  land  stibjecl  to  the  payment  of 

JlArice  of  the  rent  by  the  lessor    <he   ancestor's   debts*     Metoilf  ^^  SmithV 

igiiee,  relieve  the  executor  f  run*    Heir*.  40  Mo.  57^* 

See  Kunckle  r'.  Wynick,  i  Mwifluri  8t«tmte*  —  But  Ihe  failure  of 
{\  Ui!l  }  305;  bk.  1,  L.  ed.  149;  pcrsonaUissets of  the esiare  will  n»»t^  under 
mt  tK  Cage,  Cro*  Cari,  iSS  ;  Brut  the  adminiistration  laws  of  Misgoun,  after 
d>cfland,  Uro.  J.ic.  522.  And  the  final  settlement  of  the  adminisiraiiofi, 
At  there  inav  be  a  go*>d  remedy  auihoiijte  a  bill  in  equity  on  behalf  of  Ihf 
the  assigtipc  will  nnt  relieve  the  creditors  against  the  heirs,  to  have  latid^ 
d  repre?*cntAtlve.  See  Scott  7^  descended  to  them  sold  10  satisfy  thctr 
Admr.,  3a  U,  S.  (7  Pet.)  596,  CiO^ ;  claims.  Tittcrbgton  t^.  Hooker^  SS  Mo, 
«  ed.  797  J    <'>rgill  r.  Kem^head,  4    591, 

64 r,  lUrnard  v.  tiudscall.  Cm.  Jac.        i-  Cracker  %k  Smith,  10  TIL  App.  376, 
'       n'*    Abr.    tit.  Cm^tniittt,    E.    i,        H«W    Jersey     Btatnte.^An  aclion    of 
nig.  tit*  CmiHiint^KL.  I.  covenant  w.JI,  by  force  of  the  statute  of 

A  v.  Pcarce,  1  Bo^s.  &  P*  N.  R.    New  Jcrsev.  lie  against  heirs  and  devTs^es 

for  the  breach  of  ai:uvenarttagain«^t  incum- 

bra  rices  coi^taitved  in  a  conveyance  of  ihe 

ancesttfj.     New*  |er>ey  Ins,  Co.  %\  Meeker, 

37  N.  1-1..  (8  Vf)  252;  Morris  ^^,  Rowan, 

17  N.  J.  L.  {2  Harr.)  304. 

fi.    A  rni ■* t rcjn ^i\  VV  (1  er I er*  9  C o w .  f  N .  V. ) 

p.  Smith,  40  Mo,  572  \  Walker  t.u    SS;  Will  jams  -'.  Woodard,  2  Wend.  (N.  V.) 

,  79  Mtj.  664.  67  J.  4S7  J  Qnackenbo^  v.   Clarke,   is  Wend. 

re  the  heir  t>r  devisee  h»^  received    fN.  VJ  5^5.     And  see  Van  Alslyne  i^  Vaii 

jrapfiattd  assets  which  w^rc  l>ound    Slyck,  10  llarU  ^N,  VJ  3S3, 
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falVer  ?'.  Heaver,  70  Mo<  664. 
i^  uf  H*ii  or  BctIioo. ---  The  heirs 
-v  V^y  the  extuni  of   the   estate 
T  i.-,.iii,  are  liable  111  a  direct  action 
iLivcnant  of  their  ancestor  or  devisor. 


Agmloit  Whim  mainUiiitbU.         COIFNANT. 


Wli«a  to 


payment  of  rent  lies  against  im   issigncc  of  a  lease,  to  < 

assignment  in  by  way  of  ht  security,  although  he  t 

€ntt:rcd,  or  taken  actual  pu  i. ' 

The  devisee  of  the  equity  ot  redemption  {the  legal  fee 
a  mortgagee)  is  not  liable  as  assignee  of  all  the  estate,  rij 
and  interest  of  the  original  covenantor,*  But,  under  an 
as-'  ^  of  a  temu  the  ;>  may  be  sued  on  the  c\ 


id  taken  actual  | 


■on; 


4  i;ing. 


The  assignee  of  a  term  declared  against  as  such  is  t 
for  rent  accruing  after  he  has  assigned  over,  though  it 
that  the  lessor  was  a  party  executing  the  assignment,  an 
thereby  that   the  term,  which  was   determinable  at    ■ 
should  be  absolute,*     But  it  has  been  held  that  a  trusi 
two  leases  were  assigned  in  trust  for  securing  an  annuii 
to  the  occupier  of  one  of  the  demised  houses,  *' Vou  x 
■the  rent  to  me ;  I  am  !>ecome  landlord  for  my  client,  whc 
annuity,  so  you  must  pay  the  ground-rents  for  me,"  is 
the  lessor,  as  assignee  of  both  leasc^i,  for  non-payment  of 
not  repairing** 

VDL  Wlien  to  be  brought.  —  On  a  sale  of  land,  with  co\ 
wan*anty  when  any  thing  passes  to  the  vendee,  there  ci 
action  on  the  covenant  until  eviction;*  but  where  a  gra 

eturge.^  But  it  U  Arid  that  i lie  txeLuLkm 
ui  a  kafic,  ami  ihe  ptiaacssioii  by  <hc  tle- 
IcndaiU^  is  evidence  s^ulticfeiil  U%  cliargc  a 
drfendnnt  in  an  action  of  covenant  as 
assignee  for  the  non-payment  of  rent,  tae* 
caii*c  iKc  fact  of  assignment  155  isiufiicietH 
evidence  fif  an  a^igimirnt  ht  ibe  fir»t  in*^ 
stance,  ^Quackcnbosa  v,  Clarke^  1 2  Wend. 
(N.  V.)  sis;  VVtUiam*  v.  Wood^rd,  2 
WcmL  (R  V4f4Sj.  — but  the  dcfeiubut  b 
Ji  liberty  Improve  that  hcb  ntJiasi^ignec,  as 
by  sluiWing  thai  ilic  estate  creattd  by  the 
Ica^  dcciaretJ  or  ce^i'^ed  twlore  hb  entry, 
WtUiams  V.  Woodaid,  2  Wend.  {K,    V.) 

4S7- 
PensijlTaiiift  Aot. —  Lender  the    ad  of 

April  25*  I1S50  {J*iAU,  Lcaj-c*,  571),  cove- 
nant fof  ground  iciu  be$  against  the  at- 
eigiiec  of  the  coirenantcf,  for  arrears,  which 
accrued  prior  to  the  a^Mgnmcnt.  McQues- 
nevr,  nieiner,  ^%  Ta.  St.  4;5. 

Thoatro  Bozet:  Perioaal  Cor  emu  t  — 
The  lessees  of  a  theatre,  hy  a  dcci.\,  agreed 
to  pay  cert  am  money  lent  to  tbcnt  by  the 
plaint  fif,  on  a  certain  i3ay,  and  th;it  until 

{iaymcni  the  plaintiff,  and  snch  persons  as 
ie  miiiht  appoint,  should  have  the  free  use 
of  two  bi>j(C!!i  in  the  theaire,  one  in  the 
drcs*  tirclej  and  one  tn  the  circle  above,  no 
specific  boxes  being  tnenlif^ned.  The  Ics* 
*ee«  afterwards  a^jstgned  their  in  teres  t  in 
the  (heal re  to  the  dtfendant.  In  an  actkm 
for  breach  of  covctianl  it  was  4i///that  this 
wa»HS  live  re  peraottal  loci  tract,  and  that  tio 


aciion  cotiM  lir-  ttijinf 
signcc  for   t 
to  H>e  the  !• 
Glns**>p^  2  Scan*  s.zq 
I  1  bulges,  i6j. 

1.   WuiiamsT.  V 
500 i  *,,  Ct  I  iSro. 
"  2.  Carlisle   Mj,     .      .  ,    v. 

S*   Walker  v.  Reevei^,  t  DotT; 

Horc^^e  of  ft  teats:   L: 
Mortgagee.  —  h  wvis  haid  i 
Mtmu.  4  N    r      -      ■"  -   ' 
ft^^tginiicnt  • 
bv  way  of  iih     „    .  . 
for  the  pa^inciu  o»  tent,  itir  m 
comf*«  dtje  alter  ht    takes   iIm 
.1  '  I    never  actUiillv  en 

i\  ■'-:.    See  also  \\  iHi 

rti].<uvi,  J  i;io,  &i  liiiig  231S     " 
triJie  was  i]in:i*tfcoiicd    in  il 
Lord  j\  Fcrgo^on*  9  K.  II- 

C  Chancellor  r,  I'lwJe,  : 

3.  Greitoii  f.  !>iggtci,  4  ! 

EvicttoQ  from  Fart  of  Pre 
•tructiT^  ETltlum,  wh  >»  T  '^     ' 
10.  —  All  ouster  or  cv 
the  premises  is  enougri 
t]^»n,    Carter  p»  Denmaiit  2j 
Zab. )  260. 

The  cjfiiitcnce  of  a  !■ 
the  acqni&itiun  of  it  I' 
purclia^.^    on    hh  mtiv    ,.,,.„ 
amount  to  a  ^.instructive  «victi 
^0 


ft  bi  broQflit 


COVENANT. 


Pliadiixgs  Ln  CoTflnAiiL 


with  covenants  of  seisin,  land  belonging  to  the  government, 

1  stranger  in  posiicssion,  the  covcnunt  is  broken  as  soon  a& 
and  ihe  grantee  may  sue  for  damages.* 
a  conveyance  to  a  city  for  a  street  and  market-house,  a 
ant  that  the  grantee  shall  re-convey  when  the  land  ceases  to 
Kid  for  a  market^  relieves  the  grantors  from  the  rule  which 
es  them  nr  their  reversioners  to  enter,  before  they  can  main- 
claim  of  frjrfeiture  for  breach  of  the  covenant.* 
ere,  in  a  conveyance,  the  description  of  the  property  is  so  de- 
i  that  it  can  carry  no  title,  an  action  for  breach  of  a  covenant 
un  cannot  be  maintained  before  a  reformation  of  the  deed.^ 
I  Pleadings  in  Covenant.  —  i .  Vmne :  Bc/inr  Whom  Aciimi  io 
//^•///.  —  Under  the  English  statnte^*  actions  upon  cypress 
mts  in  a  lease  running  with  the  estate  in  ihc  law,  by  an 
ee  of  the  reversion  against  the  !ei?see»  or  by  the  lessee  against 
signee  of  the  reversion,  arc  transitory  actions.^ 
irre  there  are  several  facts  material  to  the  plain tifl's  action 
J  in  different  countiesi  an  action  of  covenant  maybe  brought 
ier.« 

n  action  on  a  covenant  by  the  assignee  of  the  lessee  of  a 
the  action  is  local,  and  the  venue  must  be  laid  tn  the  county 
the  lands  are  situate,' 


flt  an  aciion  in  tlie  Cijvenaiu  of 
f,    Kcltug  r.  Plan*  JJ  NJ.I-.(4 

-  Rnwaii,  II  Ark.  593. 

.>a  lies:   Eviction. —^ To  aus- 

1  on  iho  CGvtriiiTit  *jf  wamntyt 

enjoyment,   there    mu^it    lae 

mI  ev'icti^m,  or  j  dt^iurbTirice 

^**  p-issession  by  parainount  title, 

Ht  l<i  *n  eviction,     Ciirter  v.  Den- 

I   N,  J.   L.  {3  ZabJ   260.     But  in 

ruAinUtn  at>  uctioti  «.>n  x  c:ovena.nt 

1  wait  until  cvktiuTi 

I  he  lu!i  paid   die 

■ainji]  by  the  mortgage, 

'led,  prosecuted,  or  put 

trntuHc,  nr  eipense.     Garrison  t\ 

I,  121^,].  L   (7  Hal  St,)  26 1.    See 

*;r..un    r  \    J.  Eq.fi  Halst.jSt, 

■rJty,  t>f  uptifi  prin- 

that  sin  eviction  by 

the  cavcjianjcc  from   the  acuial 

jri  of  the    |ircmises^  whether    by 

ril  law  Of  ^ttherwiiit^is  netesisary  to 

:  hm  ttnnedy  upitn  hts  ctivenant  of 

N     KclUit;  7'.   natt,33N.  J.  L.  (4 

^rual  eviction  is  tint  necessary  to 
z  feheft  provided  there  has  beeti  a 
I  iiidRment  in  ejectmenl,  although 
t  IV id  rnit  act  u(ion  a  mere  sugi>es- 
!  the  tide  is  defective.  Coster  tv 
C»K.:t  N\  r  Eii  (I  IJ.  W.  Gr4  467^ 
wha^l  sh;d)  bi:  dei;mcd  a  sufficient 


otjster  or  distnrbai^ce  Io  sustaiti  an  aclion 
on  the  covenant  of  warranty,  not  with  iitand- 
i(»g  ^hcre  was  no  actual  dispo^nession,  see 
KelloR  T'.  Piatt,  33  N-  J-  L.  (^  Vj,\  323. 

%,  Baker  tr^  St.  T^uis,  7  Mo.  Aj»j>.  429. 

3.   Ciordaii  i\  G 00dm an  >  9H  lod.  2^, 

And  an  action  \\\  covenant  u[ion  an  in^ 
stirance  policy  should  not  be  bmtiglit  after 
a  judgment  in  a^sunipitjt  upon  the  ^a^me 
pobcv*  Marine  Ins.  Co^  of  Alexandria  r* 
Young,  s  U:  S.  (I  Cr*)  332;  hk.  t^  L.  ed, 
t;6, 

C  SdHfiE.fi,  e,34.— This  stattJte  trans- 
fers the  privitjfof  contract  with  respect  to 
the  covenants  m  ^  lease,  to  and  against  the 
ast&ignee  of  the  lesisor,  in  the  SAmc  |>Itghl 
as  the  lessor  had  then  against  thelei*sec,  or 
the  lessee  a^jainat  the  lesjior.  See  Th>irfl..y 
I*.  IMatU,  t  Saund*  237,  241  Cn  "■  <i|  V ^  hb 
7%  Russell,  3  T.  K.  394,  395,401,402;  Thialc 
r,  Cornwatl,  t  Wifs.  165. 

5.  Thiir^by?.  Plant,  i  Saund,  237,^41 
e*,  n,  6;  Thralc  ta  Cornwall,  1  WHs,  165; 
Webb  V  Russell,  3  T,  R.  394.  yiS^ 

Buglifh  Btatut*  m  Peniiiylvama*  —The 
Kn^lish  statute  uf  32  Ijco,  S,  C.34,  is  in  force 
in  Penosylv^inia,  excepting  thoj.e  parts  that 
relate  to  the  King  of  England  and  his 
grantees.  See  Rob*  Dig.  zrj.  Henwood 
V,  Cbeesman,  3  Serg.  h  XL  ( I*a.)  502, 

6*  tendon  f  May  Of  of)  -^  Cole,  7  T.  R, 

7.  Herwtck  (Mayor  of)  t\  Sh^nka^   ti 
Moore,  ^72  ;  s.  c  .  3  Bing.  459* 
In  IIetawar«f  an  action  of  covenant  mwjf 


2.  DtciaratiotL — a.  Form,  —  The  uniformity  of  prcK:cs 
perativdy  required  that  the  fi^rm  of  action  should  be  conci; 
in  each  cif  the  writs  therein  prescnbed,  whether  serviccal 
able;  and  if  the  form  was  omitted,  or  substantially  va 
the  one  enjoined  by  thai  act,  even  in  serviceable  process 
would,  on  summons  or  motion,  be  set  aside.^  This  act 
and  regulated  the  action  of  covenant,  as  well  as  the  ot 
of  action*^ 

In  a  declaration  in  covenant  it  should  be  set  out  wt 
intermediate  inducements  or  statement  of  the  considers 
where  averments  are  made,  which  may  be  treated  as 
plusage,  they  will  not  violate  the  declaration.*  It  is  a  \ 
lished  rule  of  pleading,  that  only  so  much  of  the  cover 
essential  to  the  cause  should  be  set  out  in  the  deelaratioi 

Ik  Generai  Rules,  —  In  an  action  of  covenant  the  d 
must  state  that  the  contract  was  under  seal ;  and  it  s 
only  state  such  a  contract,  but  should  also  allege  its 


l)c  lir ought  before  a  justice  of  the  pctce^ 
In  some  cajif s.  Walker  i',  Bvid.  15  Ark, 
J3;  CDlesbury  i^.  Sloops  i    liarr,   (DeL) 

%  '  ftwrnii*!?'  — Hut  *' promises  *'omit- 
iSrtg  "^on  "  i»r  **  upon/'  have  been  hekl  a 
mere  clerical  mistake*  Cooi)er  2\  Wheale, 
4  DuwL  [\C.  2S1  ;  s.  c.  I  Harr.  &  \V.  525. 
.See  aI*o  Keen  v.  SkiBrngtun*  1  Tvf*  51 3  j 
s.  r.>  1  riowk  P.  C.  686;  1  C,  ftM/jbi. 

The  omission  of  the  words  '*on  p«'oin- 
ise**  in  a  writ  of  stwnmons*  Is  only  a 
grtjund  fur  setting  aside  the  otpy  served, 
iititl  n<?L  ihe  writ  iiself*  Chalkley  v.  C:mef, 
4  DowL  \K  C.  4S1. 

3.  I  ChilL  PI  253. 

4.  Jones  V.  Thuinaji,  2%  GratL  (Va)  ^4 
Where  A.  executed   his  bond  a^  fuijow^i, 

—  **  M  arch  1 2»  iS6j,    I  hereby  bind  mysdf, 

my  he  II ?H  eic.  in  pay^ ^  the  amount    of 

prindp.iKtnd  in te nest  dne  from  ji,  on  the 
tract  of  tantl  purcbased  by  him  of  C.  and 
wife*  Wittie*ji  rny  hand  and  seai  the  day 
and  diic  abuvct"* — ^atnl  delivered  it  to 
B.,  tht  court  held  that  R.  conld  recover 
upon  it,  aUhou(^h  the  di-'clargtion  did  nut, 
in  iisctimmenccnient,  aver  that  A.  cove- 
nanted wiih  the  pUsnt  iff  tti  pay  the  debt* 
but  did  so  aver  in  a  sidj^tquentp^^it  of  it; 
such  siibscfp^cnt  averment  being  subs  tan* 
rial  I V   sufficient,      Jones    t\    Thntnasi  21 

6.  Wik.KS  r,  Cohn,  ^  Hlatchf.  C.  C.  -,46. 
Rojea  for  pleadiiig  Breaati  of  Covtaaat. 

—  fn  the  ca-^e  uf  WiJcux  i\  {JiA\v\^  Jit^fnc 
X/tipm*iti  laid  down  Uic  rules  of  pk-attin^ 
iippUcable  to  a  declararion  tor  the  bjeath 
i>t  «  covenant.  Me  says  th*ii  **m  *irder 
lii  avoid  prolixity,  so  much  uf  the  c*>vc- 
nani  a?*  is  cs^cntfiif  t-Mhc  cau^c  of  actUm 


shouhi  be  set  forth,  an  ?  - 
brea*:lies  of  separate  i 
mav  be  assigned  in  li 
stjffic'cnt  if    the    breach   be 
words  which  eonliTii  the  sen 
stance  of  ihe  covcoaiU*     The 
be  assigned  according  to  the 
or  in  the  words  of  the  dr-  ' 
light  oi  fiction  depends  u 

I JTC cedent, its  performance  1 
)ut  it  is  never  necei&sary  to  ju 
rjcgative  matters  €if  defence,  j 
merit*  vvatvcr,  dischafue/' etc. 

See*  regarding  the  fomi  of  a 
on  a  Wnd  given  for  |;art  of  il 
ittoncv   of    iand^  liarrow   *■.    1 
N.  JJ..(6  HalM.)  ill  ;  on  a  bt 
and  guaranteed  to  plaintiff,  i 
Siulk  15  N.  J,  L,  0;,  Silt 
breach  of  covenant  ma 
for   not   pavir^g    the   rnofn 
Finky  v.  Simpson,  zz  N.  j 
31 1 ;  8,  c,  S3  Am.  IVc,  ^52;    i 
of   covenant  of   warranty  in 
Carter  \\  Denman,  2j  U.  y 
26 1 ;  (»n  covenant  'n\  a  licensee  \\\ 
see   Wilcox   r,  Cohn,    5    Bla 
J46. 
e.   Perkins  f.  Reeds  S  Mo.  1 
Pleading  Setl.  —  The  tted£ 
action   of     covenant    >htiuM 
the  agreement  onwhicluL 
original W   sealed  *  bv   the 
remained  under  seaf  at  i] 
daring,  or  accounting  for  t 
sulH  averment.     It  Is  nut  m  -  . 
** and  lor  the  faithful  perform 
said  covenant  and  agrcemcut, ; 
panics  did  thereunto  set  the  it 
alii*   their  scils/'     Smith  v,  K) 


^  ia  Cove&uil. 


COVENANT. 


0«£larftlidiL 


mke  a  profert  of  ihc  instrument,  or  show  some  excuse  for , 
(nission,*  The  declaration  must  always  aver,  and  the  evi- 
show,  the  delivery  of  the  deed.*  But  the  defendant  may 
nd  show  that  the  deed  was  delivered,  and  still  remains  as 
crow,^  or  that  it  was  void  from  the  beginning:,^  that  it 
ic  void  by  subsequent  acts,^  or  that  the  deed  was  delivered 
Jtraiigcr  for  the  use  of  the  plaintiff,  and  that  he  refused  to 
tiu« 

s  not  in  general  necessary  that  the  declaration  should  set 
e  consideration  of  the  defendant's  covenant,  because  the  seal 
elf  imports  and  is  evidence  of  a  consideration  ;  but  whi:n 
Tformancc  of  the  covenant  is  constituted  a  condition  prece- 
then  such  performance  must  be  averred,''  or  the  declaration 
show  that  performance  was  prevented  by  the  defendant,* 
!  declaration  should  set  forth  so  much  of  the  deed  declared 
is  essential  to  the  cause  of  action,®    The  instrument  may 


QTtng  BeliTtry  of  08^4,  — The  de- 
r  ihe  de^cl  by  the  defendant  may  be 

by  i^howirig  that  the  grantor  or 
purled  with  ihe  dominion  over  it 
mtcnt  I  hat  H  shuukl  pass  to  the 

or  o7»ligcc.  The  delivery  of  4 
ay  be  proved*  like  m'lsL.  facts  in 
her  by  JiTett  evidence  or  by  cir- 
ecs.     Long  :*  Rimsay,  r  Serg.  & 

72;  Brown  r.  Bank  of  C^mbirs- 

Bi*  Su  iSj.    Sec  2  GreenL  Ev, 

icnil,  wlier c  a  deed  is  found  in  the 
>f  tite  grantee  therein,  it  is  pre- 
o  have  been  deltvercd, -^ Green  ^'p 
6  Mo.  326;  DuDn'  I',  Gamei<i,  1 
♦  C.  3ir»-^~and  where  a  deed  is 
(I  the  hantiii  t>f  the  grantor  or 
ihe  |jfe^um|i(iiin  ijI  that  it  has  not: 
elivered,      flaidi  f.    H^!»kin^,   17 

e  a  dqcd  is  tepaiercd  at  ihe  re- 
r  the  grantor  tor  the  use  of  ihc 
and  the  Utter  aszients  there tO| 
rgistrv  it  evidence  of  delivery* 
'*.  Drew.  %Z  Pick.  {Mi*ss  \  141 ;  s,  c.» 

i^ccu  416,  Hut  the  simple  act  of 
ig  a  deed  13  not  conclusive  evi- 
rdellvery,— Mavmrd  r^.  Maynard, 
.456;  s.c.,  6Atn  Dec.  146;  Har- 
Ph*ili[K'i*  Ac*deniy,  12  M.TN5.456, — 
f  prtmd  fiute^  —  GTl1>ert  z\  North 
lh  Fire  Ins.  Co.,  ^3  Wend  (N.  V.J 

,  35  Am.  Dec.  543-  See  Union 
In'MiTance  Co.  T^.  CampbcJl,  9S  'Ih 
\  Km.  Kcp*  i6*i:  V*it%  Valcn  v. 
cT horn,  52  How.  (^f.  VJ  I'r,  419- 

H-K:kefeUer,  6]  N.  V,  271,— iind 

tk*ii   of  deUvery  nvay  he  re- 

rrt   ?'.  North  American  Fire 

..  ^  :*,,  25  Wend.  (N.  V.|  43.     See 

i>  V*    BnffaJu    &  New  \'ork   City 

5: 


R.  R.Co,,  20  Barb.  (N.  Y.)  33S ;  Diet*  ia 

Parish,  44  N.  V.  Super.  Ct,  (11  J.  &  S,J 
205.  Parol  evidence  rs  always  admssiible 
to  show  that  a  deed  wa^  ivot  deliveretl, 
hlack  7'.  Lamb,  13  N,  J,  Et|.  (1  Iteas.)  11 6^ 
Black  tf.  Shrevc,  ij  N"*  J.  EqU  lieas.)  ^57; 
Stephens  7f.  IJuEalo  Ins.  Co*^  20  Uiirb^ 
(N.  Y.y  3J2i  Roberts  i^  Jaekaonj  i  Wend. 
{N,  Y.)  47S;  Jackson  t\  Per  kid*,  z 
Wend,  {N.  Y.)  30S ;  Uciu  v.  Famh,  79 
N.  Y,  520J  Paris  c.  Gere,  14  Week.  Dig. 
3S7;  Johnson  t/»  i^akcr,  4  Barti,  k  Ala. 
440 

3.  See  Union  Bank  r.  Ridgely,  1  ILirr. 
&  G.  (Md.)  324,  Wheelwright  v.  W^hccl^ 
wrijjiht,  2  Masjs.  447;  HUght  t\  Sthentk, 
10  l*a.  St.  iSq. 

i.  Bifeaoes  to  a  Beed.  —  As,  for  exAiti 
pie*  that  It  la  a  forgcryt  or  was  obtahied  l>> 
fraud,  or  was  executed  by  the  delend-ilit 
while  he  was  insane  or  intoxicated  or  ,\x\ 
idianl.  Mariot:  Ins.  Co.  of  Alexaodria  r. 
llMdgsun,  10  U.  S.  (6  Cr.)  206;  bk.  j,  I, 
ed.  200. 

5.  Altemlioa  of  Deed,  —  As  hy  being  ma- 
te rial  iy  altered  or  cati  ceiled  by  tear  tug  of 
the  &«cai. 

6*  Read  z\  Robinson,  6  \yatls  ^  S 
{V^\  329- 

7.  Harrtson  ?.  Taylor,  3  A.  K,  Marsh. 
(Ky4  16"^;  (iardiner f*  Corson,  l%  Mass 
503;  Keatty  ;'.  McLangherty,  4  ^To.  221  ; 
Wci^t  V,  iunmons,  5  Johns.  (N*  YO  179; 
Kiu*x  :%KinehaTt,  9  Jjerg.  &  R,  (Pa,)  45; 
Wikox  T%  Cohn,  5  Jilatchf.  C\  C.  346; 
Goodwin  I'.  Lynt*.  4  \Vash.  C.  C.  714. 

I.  CLindeooen  f,  Paulscl.  3  Mn.  232; 
K.ninen  ?■.  lk;vLif*irih  1   Itav  \^.  C).  21,7^ 

9.  AllegattOQ  of  Breach;  Suffieieucy. — 
Wlicti,  id  an  action  ti>r  breach  of  a  lov*. 
nanr,  the  phiintiff  stated  thai  the  defehil 
ant,  by  deed,  cit.,  sokl  to  him  a  certahi 
slavey  anil  covenanted  lo  ivarrant  and  for- 
^3 


Plemdiagi  m  GoTtnftot 


comNAirr, 


*  be  stated  according  ti)  its  legal  cffcrci,*  but  the  more  usy 

is  to  declare  ia  the  words  of  the  deed* 

In  an  action  of  covenant,  implied  covenants  may  be  dc 
the  same  as  thou^^h  they  wcrp  cxijresscd  in  the  instrumc 

A  declaration  in  covenant  niiist  clearly  show  that  the 
is  broken,^  the  alle.ijation  of  the  breach  must  be  spcci 
the  plaintiff  must  shmv  by  suflficicni  averments,  with  i 
able  certaijity,  that  he  has  been  actually  damnified.** 

If  the  breach  of   contract   for  which  an  actii»n  of 
brou^'ht  was  accompanied  with  fraud,  the  fraud  i^  a  [>!• 
tif  inquiry,  and  may  be  specially  averred  in  the  action.^ 

In  covenant  on  aa  agreement  to  indeninlfy  against  thi 

rvcr  dcfcml  the  sate  of  (he  %xi<\  slave  tn   42;  narncv  r\  Krith,  4  VVetitl 

the  pl^intitf,  ^i^ainst  all   [j^rmjii^^  Uwfulljr   &.  c„  '  >  ^55. 

iiLilitithg  4ivy  eHt^lr^  ri^hu  ur  title  tu  the       4*    I  i6*\U. 

slate,  ciL  ,  rtiul  averted  OtAl  ihc  pcr?jtin  ro 

soUl  as  a  s!;*vc  kvha  nut  a  sLivc,  bat  free 

*it  I  be  lime    uf  s^ale,  un  tlemuiier  to  tlic 

dctl,ij:aJiiin  the  court  /u/*^  that  there  wvi**   LOvcnAnt,  otic    gooii 

sdlllctertT  *t»»^gnmcnt    of   a  breach  of  the    Gasier  r   A>h!>*v,  t 

covt:iiJtiit   iji   warranty.     (Jtiackenbuss   f. 

Lansing,  6/uhiis  tN*  y.|  49. 

L  If)   au   act  Jim  upon   an   iuflcnturc  of 
lLii>c  agjii\:<rt  the  sijrvivmg  cM:ctitrix  o!  the 
k-tset*,  the   clcclarTitioii  >iatcd  that,  u]>oii 
the  <k,uh  of  the  kf^scc,  aJI  hi*  eistate  and 
interest  in  the  preiubcs  came  to  ind  vested 
id  the  defendaiu  atui  1**,  ivho  %%frc  exccti* 
uinfes  of  the  last  will  ami  tetil^iitcni  ot  the 
ksscc,  by  reason   ivhcreot   the   tlettendaiit 
j,i*J   (*.,  as   eM:coiu.%ev,  Tjccamc  and  were 
l>o.'4!ieAsefi     It  W.1S  Af/J  a  ^ftilficicni  avei- 
iiinit  that  the  term  vested  in  the  dcfetut- 
ant   aitd   P*  aj»  executrixes,      Acklaiid  t^ 
rdiiA  3  Scott,  N.  K.  3974  s*  Ck,  i  .Nfati.  & 
G,  ri37.     //.Vr/  aI*o  tliat  it  was  ynnccessary 
to  state  that  the  term  had  vcfiied  in  the  de- 
fend an  t  and   IV  as  esecutrixes,  m  the  vest-    iiiii   pui  chased  an  estate 
hig  of  »  term  in  the  Ie4see*s  personal  refv    annuity  to  S..  and,  as  pikr 
resentative.s  together  wah  the  lia!)ility  of   covenanted  to  pay  the  an 
*ycU  per:soiia1    feprc^ntaiivei  to  he  sued    demtiity  the  v^ndrtr  nj;^i!in^i 
uptm  the  eoveiianta  of  the  lea^e^U  m  effect    fipect  to  il,  > 
a  concbiiiion  of  law.     Southcotc  f.  Iloare, 
;  Tnnin  87. 

2.  Stttiag  out  De«d.  —  Itut  the  ijractice 
*»(  mirt'K'  fettitig  out  the  deed  a$  ,1  part    S  a  ward  r,   Arutey,  3    iitng.  5 
of  the  j>]c;iditig,  hus  been  sard  to  lie  bad.    f.  B.  Moore,  55. 
MeCairipbclI  r'.  Vastitie,  to  lowa^  ^i^. 

it  i^  siiftidcnt  t<t  state  !to  mudi  of  the 
niMrunieul   as   oTtilnin^   the   contract,  the 

lin^ach  of  which  is  cnm|>laintHl  of,     Ciarkc  ?*t.ekiti^    Im    rtcnvei   mo   ji 

V*  f  i ray,  6  "East ,   567*     If   the   declaration  fuutul  m  the  covenant  oei  ' 

stales*   more  of    tnc'   covenant    than  roni*  is  brrHij'htt  the  comtjiatnt 

|M>!ie<!»  tfie  foundation  of  the  stiioiit  it  will  be  part  of  the  cnMtiaci,  ih 

Ik    faidiv,  —  firanuis    t'.    t-lark,    8    Caw.  tliroii^h   fraud*  arritlcnt. 

(N*  V.J  }6„42,  — but  all  MoneCLssary  innt-  thai  i>ne  i»f  li«itri 

tcr>  sitated,  which  in  fofrign  to  the  cau><e  *tt  turn-     Sa  kr*J^  .1 

acliuiVf  ma\  lie  rejected  ?is  surplus,     (rrau-  by  the  seller  of    ^   .         i  -, 

ni*  tK  Claris,  S  Om.  (N.  V*j  jfj^  42,  t  Chitl.  good  wdl,  that  he  would  not  pi 

1*1.53*^234  *  printing- p res*  i 

3.  '(irannb  * .  l  larti.  S  Ci'w.  (N,  Y)  jfi,  man,  65  Ga,  ti- 

521 


42;  narncv 
*.  c-.,  '  ■  ■  ■ 

4,  r 


Af. 
sanit 

Wend.    |X.    V*)    2oF,   1 
f  MUjMi.  Hit^.  tit.   Hcaj.   I 
he*   of     **: 

!    in  the  - 


t    iJana  f  Ky.l,  3tjii ;  McCoy  i', 
(KyJ   374 ;   Conivn,   Dig,   tit, 

f.  litnild  f\  AUefi,  I  Wend, 
DaniiufioAtioiL  ^-  nut  wh  - 


a:^sT^!nng  "i 

out  adding  1  ..-i.  i-.^ ,. 

bv  damn] lied,   was   ^^/»/  10   I 


t  uticr  f   Con,  *   Bliickf 
iH  Am,  f>cc.  i;2. 
AUe^ug  BtipaUtioE  tiot  in 


the  town,     V 


fi  IB  €^viia&iit. 


COVEXANT. 


Decl«.rAtioii. 


m\A^  an  allci3:at5on  in  the  complaint,  as  a  breacli,  that  the 
ff  has  been  forced  and  compelled  to  pay  the  bond,  without 
g  huw  he  was  cuinpcllcd  to  pay.  is  bad,  un  special  demurrer.* 
n  a  covenant  for  quiet  enjoyment,  withoLit  lawful  disturb- 
in  allciiiitron  of  breach  merely  stating  that  the  plaintiff  was 
»cd,  is  insufficient ;  it  should  be^  that  he  was  k^itime  mmfe 
>ed.  or  the  plamiifi  should  otherwise  show  by  what  he  was 
led  and  how.* 

n  action  for  the  breach  of  a  covenant  of  seisin  in  a  lease, 

[jt  that  the  grantor  neither  at  the  date  of  the  lease  nor 

sdsed  of  the  premises,  is  insufficient  in  not  stating  that 

le  of  the  person  keeping  the  plaintiff  out  of  poi^ses£«ton 

I  at  the  date  of  the  lease;  for  otherwise  the  averment  of 

:laration  mav  be  true,  without  showing  a  cause  of  action, 

e  the  plainhYf  may  have  been  kept  out  of  possession  by  the 

vncr ;  but  that  owner  may  have  derived  title  under  the  plain- 

1.^     And  in  an  action  by  an  assignee  of  the  reversion. 

■  ill"  that  the  lessor  was  seised,  without  stating  of  wliat 

.  bein^  so  seised,  devised  to  the  plaintiff  in  fee,  this  vyiil 

iniLicnt  alleviation  of  title  after  verdict  * 

n  action  a«;ainst  executors,  in  their  own  rights  for  covenant 

d  title  and  quiet  enjoyment  against  any  person  or  (jersons 

'er,  contained  in  an  assignment  of  a  lease  of  the  testator 

ly  of   mortgage),  the  declaration  must  show  a  breach   by 

ict  of  the  covenantors,^ 

n  action  against  an  heir  for  the  breach  of  warranty  in  a 
'om  the  deceased  grantor,  the  declaration  must  allege  that 
ate  has  been  settled,  and  that  the  defendant  has  received 
ling  therefrom.  If  the  declaration  fails  to  so  state,  objec- 
lould  be  taken  thereto  by  demurrer;  it  comes  too  late  at 

f  Words  of  Cavenaf/t:  N'egativiftg.  —  It  is  not  necessary 
breach  of  :ovenant  be  assigned  in  the  very  wonls  of  the 
at ;  it  is  enough  that  a  substantia]  breach  be  shown  J 


r.  1111^7  Cow.  (N/V,)  442; 

,1  vvi'iid.  (^^  vj  107. 

Foote.  I  Wend,  tN-Y,>  207; 
ii:!c>   2  Smiiirt    177,    181    Ij; 
'"      "   '^  47.49. 

—  The  comptaiivt 

■  r  I  in     lirrach  ftf  SI 

■  *{  a  free 

c  i.nuJ  cjuutyctl,^  inttst 
;is  a  I  kast  a  j>rocccd- 
■  ■' -  Hitic  of  rlie  cfHv 

Kirkpatfick  v. 

■  \  s.r,,  ;  West,  kcp.798p 

ik*KC;>w.  (N,  V.)  fy. 

i    H^ui^     tMOomiiig     U&liihabit- 

lii  .icinni  in  tuicnant  an  tht:  kusr 


of  a  house  for  the  purpose  of  a  a  we  11  in  p;- 
house  cannoi  Ix:  founded  upon  the  mere 
fact  that  ihe  Koii^  ha^  become  unialiabu- 
able,  —  Carbon  V.  CJodlcy.  56  f'a.  St*  117; 
Ilazlvtt  -'  l^owelU  30  l*ii.  St,  293:  Hariis  ik 
Wilson  (Pa  ),.S  Cent.  Kcjn  4^4,  25  Cent,  L 
J.  14.  ^  At},  kcp*  457.  —  wnlcs'*  it  nppt:3J> 
horn  the  com|jlaiiit  that  such  cai»dJi***tt  of 
the  |irojR*rty  rcsnked  t'rom  Hk'  acts  tit  ihc  lej*- 
eor;or  from  thoisc  of  persntis  hf*ld(n|;  pant- 
niount  title.  Harns  v.  Wibon  ( l*a.(,  8  Cent- 
Kep.  4!^!.  ^S  OulL  J.  14,9  AtL  Kei>.  i^j. 

4.  Ilarfi!*  7',  Ikavartt  4  Hing.  646;  s*  Ci,  i 
Mnorc  &  P.  6^- 

6.  Nnhler'/kiiig*  I  l{.  HI.  34. 

6,  Kddy  r.  C'hiicc,  r40  Ma^.  4711  s,  c., 
I  New  En  p.  Rep.  573* 

T.  Fletcher  v.  Feck,  to  U*  %  (6  Cr.)  87? 


Plaadiagi  in  COTeuaat, 


COVENANT. 


¥ 


In  an  action  for  tltc  breach  of  covenant  oi  seisin,  po 
qujet  enjoyment,  and  against  incumbrances,  the  breach 
assi^Ticd  \\\  the  words  of  the  covenants,'  and  it  is  s 
assign  the  breach  in  the  words  of  the  A^i^nX^ 

\n  covenant  for  pnrchase-money,  an  averment  of  i 
plaintiff  is  indispensable.^ 

When  the  covenant  is  to  do,  or  forbear  to  do.  a  par 
\\  IS  sufficient  to  assign  the  breach  in  the  words  of  the 
But  on  a  covenant  of  warranty  the  declaration  most 
and  show  an  eviction  by  title  paramount.* 

The  breach  may  be  assigned  by  negativing  the  wc 
covenant,*  where  such  general  assignment  amounls  to 


bk,  3,  \    ctl  T6a;  Harmony  v,  Brngham,  i 
Diicr  (N,  VJ,  209:  &,  c,  12  N%  Y  gr,;  62 

Am.  iJct.  142J   Bcuder  r%   Frotnb^rKef,  4 

411«fiag  Irflteb.-^  Wheit- lilt.-  co^vcnaiil 
^a>  that  a  Jcgisbturc  hnd  .1  right  to  con- 
vcv.  ii  tt^s  ^^A/  that  an  jncgititjii  ihat  the 
Jc>»ii.lditirc  had  no  authoritv  lo^ionvcv  w.ii 

4  garid  a.sst|*ntnein  uf  a  hirciich.     Klijtcher 
.  K^wk.  ID  U.  S.  (6  Cf 0 ^7  ;  bk. 3,  L.  €tL  163, 

llic  breach  tiuv  l»e  ^NSMgncd  accurilmg 
t;»  the  legdl  cffca,  Of  in  ttn?  w«i\ls  tif  the 
tict'd.    Wit€r*x  w  Cohn,  5  IllatcUf.  L\  C  146, 

It  iisumciL-ni  if  the  breach  W  assigrted 
m  worfts  which  coiuahi  the  ^^ci^sc  and  sub- 
stance of  (lie  covcrianU     VVikox  i^.  Cohp, 

5  BUiehL  C.  C\  J46. 

In  order  to  avoid  |jrolixity.onlv*o  much 
Qf  the  covenant  ss  \^  e^stftilml  to'lhc  c4U5c 
of  action  *ihr/iil<l  Ijc  scl  f*>rih  iii  the  dedarji- 
tiofi.  Wilcux  V.  Cohn,  5  JilntLhi  C.  C  mO. 
In  eovcimni  a  brcAch  mav  be  jssigVjrd 
accofdii^g  TO  the  subMiiticc,  ttiough  tiwt  ac- 
Lordinij  to  ihc  letter,  f^i  ihc  owciiartt,  I'oUcr 
V.  liicon,  2  We  rid,  (N.  V.|  ^j. 

Where  an  actiun  upon  a" deed,  m  which 
If  was  recited  in  effect  lh,ii  the  defejidAnt 
hiid  accepted  securities  I  rum  ll..  which  were 
til  h^  vabd  ijpuii  the  advance  of  moncv  l>v 
ilic  defendant  to  li,,  and  void  upon  the  re- 
|»aymeiit  of  the  same  h^(  LL  to  the  defend- 
am  ;  and  that  the  defendant  had.  after 
taktng'thc  secuntks,  but  htrorc  making 
She  deed;  advanced  ^2*3910  11..  and  that  the 
money  had  not  been  repaid  at  the  time  of 
making  the  deed ;  and  ihat,  in  order  to 
mduee  the  plaintiff,  hi  his  tnrn»  to  advance 
money  to  the  defnidant,  the  defendant,  by 
the  dced»  assigned  in  the  plaintiff  the 
^ieciinnes  which  he  held  from  li,,  and  in 
which  the  defendant  covenanted  that  he 
had  ncilKer  done  nor  omTtted,  at  any  tintt. 
any  act  by  which  the  secmiticb,  or  anv 
estate  or  interest  therein,  ^hoald  or  might 


never  made  Juiy  aijvanoes  u 
aecnrkict^   noi   wa^  »he       - 
any  part  of  Jt»  cnvinj*  t^.' 
the  time  of  iIjc  in.iking  >  ' 

and  that  the  plain ijsTw;m  x\c%\  , 

dcnyfng  I  hat  if 

advance ;  for,  .. 

the  vabdity  to  1 

on  which  he  .r 

defendant,  and 

the  defendant  tu  *c4.4A*^  4o  1 

of  thai  fact,  the  line  cimMrvc 

dontiiT        —        '  ■.  ,1  jj, 

Jntei  i>e 

of  tin  r... 

14  Q^  a7iii;  s.  c,  J 
1.  Sedgwick  V.  llci. 

8.  Bender  t\   Fion 


l>e  m  anv  manner  afTected,  and  th.tt  j^26n 
rematned  at  the  time  i.f  making  the  deed 
due  upon  tlic  >ecurjtk?i  to  the  dclcndani,— 
the  breach  ailcged  vtas,  thjii  the  defendant 


-,    ,  .omberi^r, 

DalL)  ^^6:  bL  t,  L,ed.  >^  ^ 

fteltlQg  out  Tttto.  — tn 
breach  i»t  covenant  of  wu^  .,  , 
complrt-int  need  not  set  out  lb 
tail,  but  sim|Vly  negative   the 
covenant.    VVovjlcv  r.  N't" 
(J05;  s.  t\,  9  b.ily'fX.  v.), 

Where,  in   the  decbraiion 
in  covenant,  fc>r  a  brcacli  <if 
w  a  r  ra  n  ty,  \  l  was  a  vc  r r  t .  1  ■ )  i  a  *  1 
*'  had  not  a  i^ootl  anri 
said  iractof  LimK:tnii 
satd  plaint  if! 
of  the  ^Mi\  , 

It  w^as  hdii  I.-  ,^  ..  -i,,.-,i,,iiii.ij 
an  eviction  by  a  paramount  t 
Chisni,  33  U,'S.  (10  Wheal.)  4. 
ed.  36J. 

As  to  the  snfficienc)'  of  a  dc* 
a  covenant  of  warranty  n^ion 
nittrreFpSee  Swenck  v.  Stout,  a  ' 
470* 

3*   rinrk  v.  Bear,  3  Clarl. 

4,  Carter  t\  Dcnniaii,  23 
260. 

d.  HogAtifiiigWordiolIjitti' 
,issignni^  breaches  it  i*  sufficH 
eral,  to  follow  aud  negative  il 
il'fl 


p  In  Cat wumt 


covi^:nan7\ 


DftcUr&tioii 


lOUgh  must  be  placed  upon  the  record  to  show  the  breach  of 
venant,  and  the  plaintiff's  right  of  action.*  And  a  breach 
e  assigned  according  to  the  substance,  though  not  according 
letter,  of  the  covenant* 

:h  it  is  sufficient,  as  a  general  rule,  to  follow  and  neg^^tive 
of  the  covenant,  yet  if  the  pleader  undertake  to  assign 
eh  cuniing  within  the  substance^  effect,  or  intent  of  the  cov- 
he  is  held  to  a  more  strict  rule  of  pleading.* 
yetiing  oni  Co0 ;  Seah;  Prcfert, —  In  an  action  of  covenant, 
jt  necessary  to  set  out  the  whole  deed  ;  it  Is  sufficient  to  sc: 
ose  covenants  only  which  contain  the  mutual  stipulation ^ 
nditions  which  are  essential  to  the  piaintiff*s  cause  of  action.* 
:  U  sufficient  to  assign  the  breach  in  terms  as  general  ajj 
in  which  the  covenant  is  expressed*  But  it  is  not  sufficient 
out  in  the  declaration  simply  the  writing  obligatory;  a 
7  must  also  be  alleged,® 

eclaring  upon  a  covenant,  any  exception  in  the  body  thereof 
jc  set  out,  and  the  subject-matter  thereof  excluded  from  the 
les  assigned. "^ 


t  dcdifcd  upon,    McGcchan 

,1,  I   \U\\  (N.  V:),  35;  Hur- 

Juacs,  5  N.  V.  Leg.  Obs.  %q, 

*ach  nt-i'd  not  be  assigned  in  the 

'      '  ::ie  covenam;  if  perform- 

■    iU   true  meaning    :ind 

_     ..^.   .   .!^d  by  a  necessary  impii- 

Ifarmony  v.  Bingham,  i  Uner  (N. 

;  s.  Ch  12  N.  V.  99;  65  Am*  Dec. 

mtc  Df  Bfiuin  ftiid  Titld  to  to&Tey* 
e  case  of  the  covetiaiiis  uf  seism, 
;ood  right  and  trtle  to  convey*  h  vi. 
t  lo  aMege  the  breach  by  ticg.itiv- 
rords  of  the  covenant,  — Murst on 
s,  2  Mass,  4J3;  s*  c,i3  Am.  Dec. 
cnl>y  ZK  Wncocks  2  Johns,  (N,  Y.) 
I  Am.  Dee.  J70  i  Sc<i;;wick  v.  Hul- 
7  Johns.  (N.  V  i  J76i  Kickert  v. 
9  Wend,  (M.  y.)  415;  Kcmlcr  r. 
:ftcr,  4  U.  S.  (4  Oall.)  .|i6;  !ik,  ^ 
^H;  Polbrt)  a^.  D wight,  J^  U-  S  (4 
;  ilk*  2^  L.  ed,  666;  Salniond  v. 
w,  9  Co.  60  b.;  s*  c.i  Cro,  Jac.;p4; 
ire  t'»  Glover,  2  Show.  460?  Wot- 
cle*  3  Saund.  iSi,  note  t^l  by  Mr. 
t  VVilliaois^^ — and  the  same  ruk 
to  ilic  covenant  that  I  he  grantor 
1  right  to  convey  I  but  the  cove- 
T  quiet  enjoyment,  and  oi  general 
',  require  ihe  asstignment  of  a 
3y  a  Sjiecific  ousterg  or  eviction  by 
ram  omit.      Rjckcrt    r-v   Snyder,  9 

^^.  V,}4'5* 

nilcl  V,   Che^ap€akc  Co.,  t  Ifiirr. 

51;  Camp  t/.  E>ou glass,  to  Iowa, 

li  bo  biiiwdfically  let  forth. —  In 
(  broken,  ifit  lucsu  Ei  tA  each  of  the 


covenants  agamst  incarnbrances,  of  war- 
ranty, and  wt  cjuiet  cojoymetit*  must  be 
specifically  set  forth;  but  ii  rs  not  iufficient 
merely  to  negative  the  language  of  the  cove- 
nants of  sctsiti,  and  a  r^ght  to  sclL  Blan- 
chard  f.  Hoxic,  3.1  Mc.  J76. 
2.  I'otter  V,  llacon,  2   Wend.  (N,  Y.J 

1  Ilrown  V,  St£bbma,  4  Hill  (N,  V.), 

4*  KiHian  v.  Hcrndon,  4  Rich  (S.  C.}* 

Cravimgr  Oyer.  —  ll  Is  only  ncces^afy  to 
:5et  fortu  in  the  declaration  sudi  parts  of 
the  agreement  as  relate  to  the  breaches 
assignefh  M  a  maicriaJ  part  be  omitted^ 
the  detendant  most  crave  oyer  and  demur- 
rer, Jienry  7',  Ckland,  14  Johns.  tN.  V,) 
400 T  Williams  v,  Heaky,  j  Den.  (N*  Y.) 


^i 


),  Bender  f^  Fromberger,  4  0*  S,  (4 
Dall.J  436:  bk.  1,  L.  ed.SQS. 

Sabit&nti&l  Breach.  —  It  i^  not  necessary 
that  xht  breach  of  the  covenant  i^hould  be 
assigned  in  the  very  words  of  the  tovenjint 
It  i^  suHicrent  if  k  ^how  a  suiii^tantial 
breach.  Fletcher  v.  Peck.  10  U.  S.  16  Cr.) 
Sj;  bk.  3,  L.  cd  \Cyz. 

6*   Perkins  rv  Rccd^*  8  Mo,  jy 

Belivery  need  not  be  aet  efit.  —  But  it 
has  bt'en  k€U  that,  aUlitJu^lt  ihc  delivery 
of  the  deed  ts  ettsential  to  the  cove  nan  tt 
yet  that  such  delivery  need  not  be  set  o«t 
m  the  declaration.  See  Farrall  ^^  Shaen^ 
I  Saimd.  292^  and  n.  1  ;   i  Chilt,  Pb  ^64, 

7i  So  ki{ii^  as  to  a  covenant  in  a  deed  to 
wiirrant  and  defend,  etc.,  against  all  per* 
sonst,  etc.,  "except  as  againii^t  the  United 
Stale>i/'     Dunit  -/.  Dtinn,  3  Colo.  51a 

n 


Fleftdinf I  in  Covenant 


coFEiVAyr. 


The  (feciaraiioii   in  an  action  of  covenant   should   s 
the  agreement  upon  which  it  is  founded  was  originally  seal 
defendant,*  and  remained  undersea]  at  t>ie  lime  '>f  ■ 
aceounttng  for  the  omission  of  such  averment.*     Btv.*' 
nant  only  lies  against  one  who  has  sealed  the  decd.^ 

In  an  action  ol  covenant  the  agreement  is  the  fmnvlati 
acliau»  and  not  merely  matter  of  induceracut:  tlie  tit 
should  contain  a  fnf/iri  in  cuHa  of  the  agreement  s>ct 
an  excuse  for  the  omission  of  it,^  or  that  it  b  lost,*  or  d 
or  mi^plLiced  by  accid-^nt,  and  (or  that  reason  the  plainii 
bring  it  into  court.* 

^.   Siaicmaif  of  DeaL  —  { I )  Generally^  — ^  In  an  action  o 
it  is  sufficient  if  the  declaration  sets  out  the  !■ 
effect  of  the  demtse.'     But  the  contract  must  i 


1<  fetil, —  In  an  action  ftf  cuveiK^nt,,  it 
\jy\x%\  ^|i|Jcaf  llijt  the:  hi^tniiiKnt  w\nm 
wbjch  tlic  action  ts  lumtilttl  \^  n  se^kO 
in^iritmtiiL  Losvimoimcallh  rv  Gnflilh,  2 
Hck.  (Mits*  M?  I  l^ltrson  r-.  I'lcrbun,  C  N* 
J.  L.  (t  HalflL^  168  J  Biiiicrlmk  fv  Pouncr, 
7  N,  J,  L.  (3  liaJst.j  64,  Sec  Van  Sanl- 
WockI  V*  SantJiorrl,  t*  Johtts.  (N.  V.J  197; 
Warren  f^  LvJi  '       '  'nid.  (N.  V.)  239 

TKg  pbinii]  -c  that  the  pa  J  tics 

In  the  cuvtfjaiii  .  ^.:... .  l,  although  it  t*  ^^ci 
out  »rt  hac  virkt^  And  comAtns  the  worda» 
"witness  our  \xaim\s  And  aeals."  Hays  b^. 
Lasaltir»  3  Ark-  ^65 

Wordi  impoTUng  a  Seal,  ^Thexe  stre 
it»me  Irchfiicai  wordiijauch  as"  liitlciiturc,'* 
"deed,"  OT  "wTjimg  obligatory,'*  and  the 
like,  whkh  of  thcni?ieKcs  impon  ihiir  Uit:  in* 
BlTUiuent  is  seatcti,  and  are  of  ihrmaclvcj* 
Su^dcnt.  Sec  Vin  Sanlwtrad  r^  Sandf«ml, 
13  Jtajiis*{N.  Y)  irjS;  Lee^'.  Ad  kins,  Mfnor 
(Ah^Oi  >i*?t  Cabeli  r.  Vaughatn  1  Saoiid 
291,  t)Ote  I*  ^2(%  nolc  3;  Comyiip  Pig*  lit* 
Fait.;  Piatt  on  t  ov,  6. 

Admit tmf  fteaL—ir  the  plaintiff  \n  hb 
declaration  neglects  to  aviT  that  the  instni- 
mtivt  IS  UjidtT  stal»  but  thf  dcftrnhtit  in 
hk  pItA  aitmita  thit  «hc  writiri|;  w^s  st-aled, 
the  pita  will  be  aidcdt  antl  tlie  abjection 
WAiverL  CAl>ell  i.\  VadjL^banp  1  Satnub  39  r, 
note  tj  320»  hote  j;  Miitne  e'*  Junes,  IaL 
Ray*  1536,  15,41  ;  Ctruitncy  i\  Ui tcnvlllc, 
Cro,  Cvk^,  rrwj 

S,  Inf uffl«ieiit  Albf  &tioii  of  Setl,  —  It  ia 
not  f^itfficiciH  iJj  ^av,  *'Andon  *igrecmcm, 
I  he  said  parties  did  thcrciinio  *.ct  xbcir 
hand?*,  and  afi.ii  «bcir  *eaT3>."  JSmitb  v. 
Etn^^y.  J2  N,  r  I..  (7  Hal.)  55, 

It>  a  declaration  In  covcnnm,  there  must 
be  an  express  avirment  that  the  wriijnc  or 
contract  wa?*  scakd  by  the  defendant.  Vin 
Sam  wood  v,  Sandford*  12  Johns-  (K.  V.) 

A   '1-1 '—  ' --\  ...**;,..,  f,,rth 

witii  (i.it 


olherwist  alTegmp  Th,nt  i(  ir»?  ^ 
dcl'cmlant,i»i  Inid ' 
ccnnb  T',   rboEup- 

3.    Wilson   V*    i'.^ 
445;  Maiilc  T'>  Weatti 
Act*  Apr.  35,  rSijo,  § 

**Covem«at"  doei  no 

]t  is  rial  Mirtiriniit  tt>  ,;. 

made  thcii  v  i".  •aui  j 

not  import  i  i  iiiMroa 

r*  LasaitT,  ,  ... 
4*  Froffiri  ot 
where  it  appear- 
the  deed  m  la  ih  it  t«l 

parrv.     iSarbour  ,  x 

S;    I'Vancii  tK  iiusiin^,   j   A. 

5,  I'addrKk  r.  nsi-'ttK:    -  ki 
4S;;  Kcllcy  t\  k 
RcinibliLa  1 .  Co 

6.  t^cc   S 

1^.  S^mpiioii,  1 1 

1^  N.J.  I*  17  1 
baugh^fj  Cow.  (N.  . .. 
Sbitei,  r   Gall  t,  C. 
man,  3  T,  R.  151:  Bm 
57  r  \  Carlisle  v.  1 

lijwicv  f^  Peaci'  i*b. 

I'.  Siej'l:    ■  .     -    ^-  ■ 
Ev.    J: 

Com)  I      :  ■  ,.. 

l*he  words  ot  rtlerencc, 
covenant  and  agreement, 
the  re  unto  had,  nuy  i' 
inserted  tn  the  cieclnr 
ment  nf  the  contend  "A  nrc  m-. 
no   profert^   nor  sufficient   to 
want.    Smith  v.   Emery,   iz  1 
llalsi.l  53. 

In  ti  dtfhrstinn  of  rmc«i"!*i 
mar 
pi  aim 

5  Ifil 

!9 


...,ll.  1  Vn 


t  Ibe  evidence  differs  tram  the  statement  in  the  declaratiotu 


riiit  tt  In  ?,ijfiicjei\t  if  the 

-  - -Lied  according  u>  the  legal 

AdAins  V.  UavU,  16  Ala,  74S:  An- 

tK  Wilijam*.  11  Contj,  326;  Fisih  t'. 
17  Codn.  541 ;  Kcyrs  t\  Ucarljom, 

H.  %2:  Cluse  f*.  Miller,  ro  Johii*. 

otn  i  Hm;:;.  (N,  C.) 

jn^  2  Sautitl.  97  ami 

ri^   i%.   Ill,   PJcadcr,  C.  37; 

'Ined  to  follow 

id  whkh   tiK* 

.  Hv  <-,   ,11,1.1...      ..  ,n-h  :',  Gitmor,  j 

:  J.  {MdA  407;    F^irVly  7\  kiKg»t 

lA  1.  ( ^  f  i  1 .  f  ^.^'l ; ;  1 1  op  k  hi  ^  tu  V  t>  w  ng, 

7"^.  Lovcrmg,  z  Pick. 

\m*  Dec  4201  Dr»rr 

(^kls^4  5- It  Churchill 

^k,  »9  Pick.  (Mass,)  533; 

... .,  k»  2  N.  H.  lOo;  Lent  v, 

I  Mass.  7jp;  s,  c*  6  Am.  J*ec. 

- 1  r  k » ii  <  lu  vv .  f  j^f ,  V. )  36 !  Th  oo*as 

4  Wend.  (\.  V.I  S49t  Osborne 

y  Wtiid  <N,  Y,)  135. 

i-triiig  on  a  1* pedal  cnntrmctt  it 

!»e  set  out  in  its  vcrv  terms  or 

its  legal  ctfrct.     Dkktrson  t\ 

P*kc  (Ark.),  316;   Whkc  v. 

ki.  tfnd)  228:  Pyt  r.  RiUier, 

\To<>rt:  :.',  Plafi  County*  S  Mo. 

7\    f)i;arborn,    t2   N.    li,   52; 

^coli,  17  Vl  634* 

'^-ffumtnt  iH  .scl  out  as  a  part 

Jt   is  (jol  necessary  that 

rilicil  liy  hh  right  nime. 

1  ^.  tU«nia,  4  Tex.  22B1  Salinas  V, 

I,  1 1  Te*:,  571. 

i'llcjfhig  lh*t,  byinJenture 

^.id^r  licHvech  the  plaintiff 

It  L,  it.oiessed  that  the 

iciently  certain. 

256;  si  c,  I  M* 

m  acfattij^t  a  surety  on  an  an- 

'     '  '  "  hound  10  f>ay 

time  specified 

-         ,  ^  :,  in  CA3C  rjf  faiU 

ibe  laitL'T,  iIk  ikcl.iration  by  mbt.^ke 

fint  rh-  p.iytitt*n.t  h^d  become  dne 

i.  the  d.iy  on  which  it  had 

troin  the  iiriiicfpaL    l^hc 

II.  vis  the  hond  and  covenant 

Ute  whole,  *et  forth  with  suffi- 

s   iM  i»f.  '.ctit  Anv  rcason.ib!e 

.Litid  q{  action,  the 

.  might  l>c  I  ejected 

.L,     iiL'4fn  f.  Cole,   I    Uow, 

'tjclafation  in  covenant  sot-out 
•r  *evc-raS  lot*  of  ground  and 

'  -34  r>: 


lent  reserved,  and  comained  a  count  for 
rent  due  on  paiticuhir  loti,  and  a  ncrieral 


assignment  ot  breach,  it  wa^  AM  good. 
Aiisociates,  i 
Souths  750- 


Aii^ociates,  etc.  f.  Hiliiey,  5  N.  J, 


food. 


in  covenant  broken,  breaches  of  tht 
covenanti^  of  seisin  and  gortd  rtf;ht  to  coiv 
vcy  having  been  stirtici*:nt]y  alleged,  b*it 
breaches  of  the  other  €Ove riant**  ini«tfi- 
cienilyt  though  the  declaration  go  on  ttv 
allege  the  seisin  of  third  persons  of  a  ctr- 
tain  part  of  gfauied  prenifises,  yet  the  dec- 
hivition  is  not  bad  on  gcner;*!  demurrer; 
ami  the  plaintiff  may  recover  for  the  breach 
of  tlif  '  .  ...fs  ^^1  -tciijin  ^id  right  to  c^m- 
vcy  ihf.'  coniHKWration  paid  by 

him  h  irt  of  the  granied  premistiv 

of  which  defemlant  was  lu^i  seised,  with 
iniercjit  to  the  lime  of  jndgment-  ISlanch- 
ard  7\  Hoxic,  34  Me.  j/f*. 

Where  A.  coven  ante*  I  lo  pay  to  B*  n 
certain  !^{\m  of  money*  vije.,  part  to  the 
United  States  and  the  residue  to  the  cov- 
cnanlce,  m  ihe  covenantor's  promj?*^ofv 
notes,  —  breach,  tJiat  the  covenantor  had 
not  [Kud  the  | plaintiff  in  the  manner  rnctt 
tioried  in  &aid  agreement,  was  iWr/  to  lie  t 
gor*d  a>.?>]gnmctu.    Dale  v.  koo9veIt,9Cow- 

(N^  V.J  307^ 

A  defendant  covenanted  that  he  would 
pay  over  the  firal-frults  and  proceeds  which 
should  be  Iirsi  realiitedf  and  be  ai  hi:^  i\\% 
position  under  a  ^ec[neJiiratiun,  forthwith 
upon  the  reccTpt  thereof,  to  the  pUiimffl,  It* 
an  action  u|ion  the  covcniint,  the  dcctata 
tion  stated,  that,  .ilthou^h  divers;  ftrsl-fruii*^ 
ami  ])roceeds  were  realised,  and  at  the  de- 
feiirlant*s.  disposition^  yet  that  he  had  not 
l^aid  them  over.  The  court  Mi/  this  to  Ix^ 
suffic3etit»  and  also  that  it  was  necessary 
to  aver  a  recejjit  of  I  he  lit  hv  the  defendant. 
Smith  P*  Nesbilt,  2  C-  li.  2865  15  L.  J.  C. 

Lt&M  of  &  Coal  Vine. »  Tt  has  !>een  Mi/, 
that,  ill  an  action  on  a  covenant  to  do  nu 
act  whereby  an  annuity  charged  iij>«>n  the 
profil:*  of  a  coal  mine  f^hall  be  impeached. 
It  b  no  i^round  of  demurrer  that  the  drchv 
r at  ion  dfK*s  not  allege  that  any  prryfits  have 
been  made*  Put  I'.VVilliams,  4  Ncv.  &.  M* 
412;  s,  c.f  s  Adol.  &  i^'  4*9%  5  AdoU  &  E. 

Kut  where  A.  and  B,,  lessees  of  a  coal 
mine*  A,  being  aKo  leasee  in  tritsi  for  him- 
self and  IL  of  land  adj<)inlng,  necessaiy  for 
the  working  of  the  ininc»  covenanted  with 
C.  ihai  they  would  do  imthing  whereby  an 
annuity,  charged  < with  power  of  entry  upon 
the  mine,  and  ^ale,  in  case  the  annuity 
ahonid  be  in  arrear)  upon  the  profit^  which, 
after  the  pavment  charged  theTe<iin  might 
be  made  under  the  leases  of  the  mine  and 
land  by  the  sale  of  the  coa)  or  otherwise^ 


floidiiigt  in  Ceveiimjit.  COI/iAAA/^ 

the  whole   fouiidatioti  of   the  act bn  fails,  because  th< 


iiia^  be  impeached;  ,^nd  in  an  acikw  on  Ihc 
covenant  C.  asstgncd  cls  brcachts,  (iMi^ai 
A.  suffchdcrcd  the  UmK  and  look  a  new 
lca^e  in  hiinsitilf  and  B^  jahitty,  in  tiubl  ff>r 
tJtbijr  persmi%  wbcri*l)y  the  annuity  Ijccame 
ar>d  wa^  im|)CiH:Iicd»  and  the  pi  aim  iff  Inst 
his  remedies  to  (.nturtt  it;  (2)  that  A*  and 
Ik  accepK^d  a  ttcw  Ica^c  of  th^  land  at  an 
increased  rent,  and  in  other  respects  upon 
less  advantageous  ttrmi!.,  (ur  the  fraudnlcni 
[jurposc  of  obtain ii>g  from  tht  Icsiior  a  de- 
mise of  minci*  undu  iht-  land  upon  terms 
ajdvanlageou^  to  A.  nnd  H,»  whtrcby  the 
annuity  uecainc  and  was  mi  peached;  and 
(j)  that  A.  and  H*  :iK»igncd  such  neithhor- 
ing  mine  and  ihe  land  to  !>►,  wheicoy  the 
annuity  became  and  was  impeached,  —  it 
was  AM  by  I  he  court  thai  the  declaration 
w^a  in^unicienl»  fo'r  not  showing  in  what 
rnaiiner  the  acts  oiii^plamed  of  op<-'ratt;d  to 
iitifjeach  the  annuity*  Pitt  ?'*  WHUains,  4 
Ncif,  ik  M.  4(2  ;  s,  c.,  ?  Adoh  &  K.  419;  5 
Adi>L  &  K,  SHs 

IniufficiaDt  AMig^ajBent  of  Brtaok  —  A 
declaration  foi  tncach  of  a  tov^cti^nt  for 
i|m€t  enjoynttiiit  i^  ckfective  if  it  does  noE 
alkge  thai  one  who  recovered  against  the 
plaintiff  tnirebpas*  had  lawful  title*  Webb 
'f.  Alexander*  7  Wend  <N.  V,J  281 ;  Rick  en 
',  Snydei;9  VVcnd.  (N.  V.)  416, 

Leaae  of  Bt^wtttf.^  In  an  action  upon 
:in  itKltniore  whortby  the  defendant  de- 
mised to  the  plaintiffs,  for  ten  year^  a 
brewery  at  S^  and  also  **  the  exclusive  or 
such  other  privilej^e  as  the  defendant  then 
enjoyed  of  suppJymg  ale"  to  certain  public 
houf^s.  •*  then  the  proj>crty  of  the  defendant 
(ir  then  under  his  controh  that  is  10  jtaVT 
the  Punch  Bowl,"  the  declaration  averr-d, 
|hal,  at  the  time  of  making  the  indenturet 
the  defendant  wajj  the  Untllord  and  owner 
of  the  Punch  liowl^  and  in  the  occupation 
thereof,  and  that  attcrwaid^  he  dcmWd  it 
to  G.,  who  covenanted  with  the  defendant 
(«  purch:tMi  all  the  ale  consumed  on  the 
picmisc.%  froiii  ihc  plaintilT.  The  bT-each 
aisjjigned  was  that  ((►♦during  his  tenancy  of 
the  Punch  Bowl,  diii  nm  purchase  all  the 
ale  from  the  piaintifr,  btn  purchased  it 
from  the  defendant  and  others..  The  court 
^riii  that  this  breach  was  not  well  aj»signed, 
and  abo  thi*t  the  dcclaraiioci  should  have 
«hown  what  privilege  the  defend-int  po,*^- 
^e&sed,  Hindc  v,  Gray^  i  Man.  &  G.  195; 
*.  c,  1   Scott  N.  R.  123,  4  fur   jql; 

CovOQtuit  to  mannf  oQiuiQ  Clooki,^^  Where 
the  plaintiff,  in  an  action  of  covenant  com- 
fn*5r*ced  in  1835,  averred  that  the  defend- 
ants,  in  i8i8»  covenanted  with  him  to 
mannfaeture  ccriafn  tnak  rials  into  clocksp 
and  make  and  fi nihil  thctn  a&  fa,st  as  they 
*T*uid  he  niafk\  bv  faithfully  emptoyinji;, 
iom»tanlH,  tin    wot  If  tin  ti,  tniti^    tvvn   Ihoii 


sand  were  completed  ;  and  il 
such  clock*  should  l>c  made  a 
one-half  of  the  first  three  hu 
be  delivered   to  the  piaintiii 
where    thev  were    made,  in 
thrcc'fourth^  of  the  rcmaind 
delivered  to  the  plaintirf,  n-  ' 
the  clocks  delivered  to  hi 
to  a  certain  sum,  —  the 
was,   that    the   defcndant^^  n 
refused  to  perform  ^aid  c/iv« 
part,  and   never  dtll' 
any  part  thereof,  ah 
demanded;   that  the     ,.. 
lured  the  mate  rials  in  * 
and    cltindc^tinely  convi 
out  of  the  Stated  to  phi 
ceirfully  ^obstituting  in  i 
filled  with  s-tones.  and  run«n 
the   defendants  conveyed    ai 
property,  and  secrefr'f^-^i.  i   > 
def ra uded  t he  plai wi  \ 
out  averring   that  a 
eUpsed  for  the  making  ui  e] 
drcd  clocks  or  thai  the  defcn 
made  them,  refused  or  negler 
the  one- half »  or  that    (he  dc 
lectcd  to  employ  the  slipukit 
workmen,      ft  was  AeU  \*y  \\ 
no  breach  wa5  well  a>*>igned, 
decUratkjn  was  ill  011  Jtmui 
!'.  Kolierts,  J  3  Conn.  4(7. 

GoTAiuuit  to  laye  Earmleii 
laratiiHi  on  a  cnvenani  to**s 
and  keep  tndctnnilied  W.,  I 
a^&i^^ns,  and  also  certain  do; 
and  agamsi  all  actions,  ^uitii. 
demand*  ^  haisoever,  both 
equity,  whifh  should  or  rn 
made,  cummcnced,  or  pi'  - 
l>erson  or  persons  clal 
titkr  or  demand  in,  10,  or 
as  heir-at-law  of  If,  P.  and  v 
from  all  costs,  charges,  and  e> 
W.  should  sustain  of  l^  put 
rca,*on  or  means  of  such  .1 
claim!;,  or  demands,  or  othe 
ever:  "to  which  the  brcachc*.  n 
{t\  that  V,  made  claim  and 
claimed  to  have  right  and  ti 
and  upon  the  closes,  and  entc 
upon  the  same,  and  cut  dow 
felled  trees  there  growing,  a 
them  to  his  own  use ;  and  (zj  t 
anti  procured,  ana  *.uffcrcd  at 
one  il.*  who  then  held  and 
ctoi^CA,  to  attorn  lo  him,  and 
payment  of  the  rmt^,  is'ine*, 
antl  (3)  that  certain  (■  ' 
r' loses  %vere  kept,  di  '• 

by  one  A.,  at  the  inss,,  .. .  

means  and  by  and  thro  rig  h  iJ 
dem:\nd  cif  Tl  TL,  W,  P.  etc,,- 
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&«d&rfttioiL 


entire  in  its  nature,  must  be  proved  as  laid.*  Where  the 
act  is  in  the  alternative*  it  must  be  stated  in  the  dc^claratlonp 
ding  to  its  terms,  or  there  will  be  a  fatal  variance.*    And 


tit  bad  pitadtfd  tjvefp  that 

re  well  assigned  fin  the 

1 L  .  J  V  w . , ,  ^  1 J  u  piin*     Fo  w  1  c  tK  Welsh, 

I.  &  R.  t^j;  s.  c,  T    iJam.  ^  Cress* 

id  see  Na^h  z.'.  Pal  me  r^  5  MduIc  & 

rclsraiioii  sUted,  thai,  by  deed,  the 

"vefiiintcd  xh-Ai  he  would  appear 
►rlhc  tii>ijrtinLe  of  Ifvcs  within 

J  4ii^vvcr  such  <|iicstiofisaii  might 

u!  rcspectiug  hb  ftge,  etc*,  in  order  10 

the  i.limuff  to  Insure  his  life,  and 

Mcrwjj'ds  dn,  ur  permit  to  be 

w  h  t  ret  J  y  s  tic  h  1  n  s  ur  a  oce  s  hi>  n\  d 

c  prtjutliccd.     It  ,i(lcged  that 

nE,  in  pan  pcrlomMJicc  of  hU 

,..,  Jid,   at   tiie   plainijjr*s   recjuest, 

M  the  otEce  of  the  Rock  Life  In- 

i  Company*  and  did  answer  certain 

ini  a^feed  of    him ;    and    ihat    the 

f  ifvsurtcj  the  dcfcridaiit*s  life  with 

.11)%   Hy  a    policy   combining   a 

T,  if  the  dcft'ndiint  went  bevoiid 

.    jI   Europe,  the  policy  should  be 

id  void.     The  breach  assigned  was, 

e  defendant  ivent  bevond  the  limits 

>[H%  to  wit»  b>  the  province  of  Canada, 

ih  Amcritia*     Tlic  declaration  was 

J  he  h.ul,  for  not  averrmj:;  that  the 

im  had  notice  that  the  policy  was 

1.     Vyse  ;s  Wakellcld,  6  Mee^*  & 

s;  «.  c*,  S  Dow,  P,  C.  J77;  4  jur* 

\trirmcd  in  error,  7  Mees.  &  VV*  t26i 

Dow*  l\  C.  91:*;  4  Jur*  6tT, 

te  Obert  ;-.  Whitehead,  H  N.  J,  L* 

*LJ  291;  Wheelwrigibt  tK  Moore,  i 

i.  V  ),  201 ;  Sticll  T'.  Moses,  1  Johns. 

I    105;    Terry  t\    Aaron,    t    Johns. 

,)  133;  Allaire  v.  Ouland,  2   fohns. 

^   Y  )  55;  Tool  7\  Court,  4  Taunt* 

■  v-  V.  WrighU  Doug.  640;  Gwn^ 

r*S  J  T.  R,  646:  I  Chiit.  PI* 

u);    Phillips,  Ev*  (Dunl.  ed.) 

I  n,  tt. 

Gtf  id  ihe  AlteniAtiT0.  —  Thus, 

jt  contract  to  ti*T,nsport  fifteen  or 

i^n*  of  mnrt^le  from  one  place  to 

stated  as  an  absolute  contract^ 

was  held  to  be   faiaU     See 

"■^'^>n,jWcod*  (N*  V.)374; 

,  jl*.  R*  531. 

contract  for  the  delivery 

hw**drcd  hags  of  wheat,  forty  01  fifty 

icHvered  at  a  particular  time,  at  the 

of  the  defendant,  and  the  defendant 

ho  deliver  forty*  was  declared  on  as 

»ri,-t   for  the   abb.oluie    delivery  of 

the  vat ta nee  waa  held   to   be 

(V  rv  Porter,  2  East,  2. 

Lie  tlie  declaration  alleecs  a  coosid- 

1  for  thee* »Titrart  in  acldition  to  the 


true  consider  a  tion^^  moving  thereto,  not  sup^ 
ported  by  the  proof,  it  winl  \ye  a  fatal  vari- 
ance* See  New  Hampshire  Fire  Ins.  Co* 
T\  Hunt,  10  Fost.  (N*  H*)  2195  Stone  tf, 
Knowlton.  j  Wend.  (N*  V,)  3^4. 

Tkftmafl«.  —  A  declaration  in  an  action 
on  a  covenant  for  the  assignment  of  a  ishart.' 
in  stock  professed  to  set  out  the  covt-MianT, 
and  described  it  as  a  covenant  to  assign  a 
certain  sum  uf  ;^3,OC>0,  The  dcfcmhiut  i^et 
out  the  deed,  and  demurred,  as  for  a  vari- 
ance, that  the  covenant  was  to  a^igu  stuck, 
not  money ;  but  the  court  held  that  It  wa* 
no  variance*  Eoss  v.  Parker,  3  UowL  & 
K.  66^;.s*  £*,  I  Harn.  &  Cress,  35S, 

Where  a  dtclaraticut  alleged  that  the  de- 
fendant covenanted  that  he,  and  all  |>enions. 
claiming  under  him,  would,  upon  request, 
and  at  the  ex]>ense  of  the  defendant,  eJtc- 
cute  sueh  further  assurance  as  might  be  re- 
quired, it  apiieared  by  the  deed,  when 
produced,  that  the  cove  nam  was,  that  tht 
defendant  **  would,  upon  the  request,  and 
at  the  ejEjMsnse,  of  the  defendant,  execute*'' 
etc»  This  wa^*  held  a  %'atiance.  Whytc  *■. 
Burnby,  t6  L*  J.  Q,  B.  156. 

A  declaration  on  a  lease  which  stated 
that  the  plaintiffs  derived  their  titk&  from 
two  lessors  only,  and  that  I  wo  other  les- 
sors, who  were  also  partie.^  to  the  de- 
miiie,  had  no  interest  therein,  wais  sup- 
ported by  the  production  of  the  lease, 
which  appeared  to  l>c  a  demisie  by  ibc 
four.  Wood  v.  Day,  t  J.  B.  Moore,  3^9  ; 
s.  c.,  7  Taunt.  646. 

In  an  action  against  amortgagor.  a  state- 
ment that  the  defendant  bound  himself, 
hk  heir^,  executors,  etc.,  h  no  variance, 
though  the  word  '*  heirs  **  wajs  not  men- 
tioned in  the  covenants,  Swallow  ik  Beau- 
mont, t  Chitt.  51S  and  n.;  Ilamborough  f* 
Wilkie,  4  Maule  ^  S*  474,  n. 

In  an  action  on  a  Ica^e  for  not  repairing, 
the  instrument  was  described  in  the  decla- 
ration to  lie  made  by  the  plaintiff  of  tlic 
one  part  and  the  defendant  of  the  other* 
On  the  production  of  the  lease,  it  appeared 
to  have  been  made  by  plaintiff  and  bis 
wife  of  the  one  part  and  the  defendant  of 
the  other*  The  court  /ieiJ  that  this  was 
no  variance,  although  the  premises  demised 
were  the  property  of  the  wtfc  before  mar* 
riage.  Arnould  7*.  Revo u It,  4  J*  B.  Moore, 
66;  s.  c,  1  E^rod.  &  H.  443. 

Clerififtl  HiipriioTi,  ^  In  an  action  of 
covenant,  the  plaiiilirt  set  out  a  covenant 
by  the  defendant  to  deliver  among  other 
things  '*  seventy-five  head  of  slock  hogs» 
also  twenty-five  head  of  cattle,"  and,  in 
aasigninj"  a  breach,  averred  the  failure  to 
deliver  "  the  said  aeventy-tivc  head  of  cat- 
^11 


Pl«Bidijxp  la  Covaaant. 
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where  the  co%*enam  is  general,  with  an  exception,  the  d< 
must  set  out  the  except  tort' 

In  an  action  of  covenarjti  each  assignment  of  breacl 

regarded  as  a  separate  declaration,  and  may  be  severally  ti 
In  a  dec!  a  rat  ton  upon  a  covenant  for  general  pcrfor 
duty,  if  no  breach  be  assigned,  or  a  breach  which  is  ba 
beh\g,  in  point  of  law,  within  the  scope  of  the  covenant^  i 
is  (atal  even  after  verdict.^ 

It  is  held  in  Enijland  that  a  covenant  running  with 
though  broken  in  the  lifetime  of  a  testator,  is  a  continuir 
in  the  lime  of  his  devisee,  and  that  it  is  sufficient  for  - 
to  allege^  tn  an  action  of  covenant  for  damages  for  the 
the  lands  are  thereby  rendered  of  less  vakie  to  the  dc^ 
that  he  is  prevented  from  selling  them  so  advantageous 
in  New  York  and  Massachusetts,  in  respect  to  those  c 
that  run  with  the  land,  it  has  been  held  that  if  the  grants 
seised  at  the  time  of  conveyance,  the  covenant  of  seisin 


lie,'*  it  wa-s  kdfi  Xh^l  rht  breach  referred    construction,  and  also  the  vmIn 
tQ  (he  l^^t  clause  uf  the  crjVfMisint,  ami  that    certiiicates  of  tilte,  sbt^uld  ' 
Uic  varbrvcc  was  i  tuerc  clerical  misprison,   and  determined  by,  D.  A 


%\mX  such  |)im'ii»Um  necil  mA  t 
Che  i,leiLLii»tian.  \ViUi;uii&r  ; 
Den.  fN,  V  )  jfijL 

whcfc  ii<in-p;iyiiietif  ol  feu!*  a 
keep  in  re^niir^  were  JtA^ignccJ  ati 
the  tnvcttanlit    oi   n   k'<4j>e:.      L 


and  nm  a  maicrui  error.    Sorcll  v*  Sorull, 

5  At  A.  576, 
Goveoftnt  t«  He  pair.  —  liy  deed   it  was 

eovcnantetl  f  hat  ihc  tteiciid-int  ^hi-Hild  ulit-iin 
a  hccnst  horn  the  lurd  o*  the  manor,  .iml 
shontil  grant  a  l^cegine  lo  the  plamiUf^  anil 
that  such  lease  should  c^ntiati*  a  cuvcivani 
that  ihe  dcfetnlaivr  wuuhl,  during  the  term^   Cliiiicrv,  53  111  ja 
repair  the  iiretiiii.cs  dcmi^icd,  atid  th;)t,  till        %,   Mtiiui  ^^  MecKinlcft*  Hai 
such  liceoMS  wa^  *dHalived  and  sa^ti  lease    ft  Ivi,)  %(\Uj-,  bk  7.  I.,  c  ' 
granted,  tlu-  |daiitti(l  shiiuld  hoUl  the  prcnj-       Contract  to  divide  Mos«y 
lae*  as  tcnAJtt  hum  vcar  to  year,  snbjcct  tii    The  crnn|>tain-iiK  pin<i  ie.<ipi 
ihc  terms  and  conditions  spccihed     In  an    m  c lia nee ry  entered  inti^n  mutx 
action  u|>oii  the  deed,  the  pUimiff,  in  his    that,  pendmf:'  the  f^itit,  !hev  w 
declaration,  set  out  rlic  crivcnaot  thai  the    the  money  ii  Uctw 

defendant  should  ohraln  the   license   and    certain  pn:  a  i 

grant  the  lease,  .ind  the  pKjp^i'  """    '*     1    .1  >  1  the 

Ici  repair*  and  alleged  lh.u  ll:  v  i« 

thcr  covenanted  ihat^idl  the  j.  1  *  ai 

be    olitaiEied   and   the   lea»e   granted,   the    to  the  decree.     Tiie  result  of  t 
plaintiff   ihouUl  lie  considered   as    tenant    ever^  was  the  di5riii»i>T^l  of  th 
from   vear  tf>  year,  and   that,  whilst   the    ant's  bill  with  co^ts..      1 " 
plaintiff:  should  he  pos^e!s,sed  of  the  pretn-    brniight  an  action  on  1 
ises  as  lenani  from  year  to  year,  under  the    it.  and  averring  1I'      ' 
provisions    of     the '  deed^    the    defendant 
shottld    repair    the    prertjbes.     This    was 
Aehi  r»o  variance,    Trice  v.  Ittrch,  4  Man* 

6  G.  » :  »  c>,  I  Dt^wl ,  N  N.  720. 
1,  Sleep tloBi  la  Co^eaaitA —  In  an  ac- 
tion   bn    not    rejtalnn;^,   if    *he  tovetiant 
to  rcpaif  contains  an  cxccjnion  of  **  casiud* 
ties  by  file,"  ii    Is   fatal  t>n  rfi*n  tst  fiiftum    Mobsiini  4H  U.  S-  (7  How.)  74] 
to  state  it  in  the  dcclaraiioo  a*  a  j;etteral    ed  S^p. 

covcnatit  to  rcpairt  otnittinp  the  cvccption.        4*   Khi^jdon  t\  NoltJe,  4  M* 
Browti  f.  Koill,  5  Moure^   164*  s*  c*,  2  B.    Stc  al>ti^  Ktovjdtmr.  N'tittJr,  1 

iSul  where  there  was  a  provision  tn  the    «  S«  . 

contract  that  any  di.^agrcement  as  to  iii    c,  i  M- !,.(.  .  ., 

532 


of  dismi^sak  he 
eeriain  **iim  of  ir. 
that    the   rig  lit  k  y*%    1 
jndiciallv  determinH 
court  hfhi  hh?iX  i' 
tivc,  and  ih.it  d. 
a  vrrdkt  for  du 
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ly  broken :  and  no  action  can  be  brought  by  the  assignee  of 
grantee  againtit  the  grantor,  because,  after  the  covenant  is 
sn»  it  becomes  a  cfiosi^  m  actwUt  and  is  incapable  of  assign- 

Evicimi,  €ic, :  Notice,  —  In  an  action  on  a  covenant  of  gen- 
warranty,  the  g:rantee  must  assign  as  a  breach  an  ouster  or 
ion  by  a  paraniouut  legal  title,* 


Jir:kf«»if!r.  P.ij^c,  t  Mass,  4555  GTcen^ 


s,c,  3 


9. 

veil  TT.  Hunier,  Dudley   fCa.}, 

k:  iMir*.  Mi  not,  r  Mas^  464;  s,  c^  1 

>ic  54;  Marmton  v,  \\f\hh%t  Mass* 

'        i>i.'c.  61  I  Btarce  r*.  Jack- 

Ktlfogr.  I 'I  alt,  33  N.J, 

,    j._    ;  Circtfiiliy  v.    Witt!«cks  z 

,  (N-   V*^   I  ;  a.  c,  3  Am.   Ucl.  379; 

Ev  VVtlch^  7  Jwtifia,   (ISr.  VJ  ;!3Ht  s. 

itii.   Dec*  if'hx  Ncclgwkk  "V   lh*ikni> 

7   Tohita.  (N*  V.|  3761  Vaiiderkarr  -k 

'      -,  IT  Jolnis*  (N.  V.}  r2>;  Ftkk- 

:,9  WcucL  (N.  VJ  4rr>;  D.\y -'. 

,  L  .  is.  ( 10  \V  licsL)  449 ;  lik.  ii,  L. 

giati^n  of  IvktiflTQ,— Where   %i  was 

*  cu  veil  a  tit, 

!  an<!  iiifti- 

I  ii-i  IN    i.itstL  ami  hy 

lid    iiLiinMffsj    were 

I  it  *>(  I  be  bSKi  |>rcm» 

y  due  cijan»c  ijf   Uw/*  it  was  held 

:nt  j»  a  sobsi^ntiaJ  Averment  of  ;iu 

m  by  title  |ur;iintiiuit.    Day  «/.  Chism^ 

J>,  (io  WUcii.)  449;  bkl  6,  L,  cd. 

ii>  a  suit  ff>r  breach  of  a  war- 

,  the  pfemiscsare  m  ihc  M.\mi 

i^:»uti  of  a  thiid  person  utidcr  p^tra^ 

f  titl<?»  it  Is  not   nrCGsspiry  lo  alkc^ 

Mml  cviclioh.   ShcffJy  f.  G;irdi» 

I  a  on  Cova^ft^l  of  Wwrantj.— 

(htm  of  wart;iniy*  vvhile    it   is 

jilleg<:  substantiiUly  in  cvkiton 

c.iinmjiit,  \\i>  formal   ternis  arc 

y-A  which  the  avcrractit  is  lo  be 

Liiy  r'-  Cbl^ni.  23  0.  S.  1 10  Wheat) 

ik.  6,'  L  «d*  163 ;  Kellog  v.  Plait,  33 

r.  (4  Vr.J  33I 

all  t^e^i  where  an  cvktion  must  be 

.  rt  ts   A^/i/  to  be  necessary  to  aver 

I  Clio  n  was  had  under  a  lawful 

L^  before  or  at  the  date  of  the 

plainrtff ;  and  an  averment  of 

without    this    qual  ideal  ton    is 

iiltr  verdict,     (•raiinis  v,  Cl^rk, 

w.  {^.   VM  jr*;    Wilt  ton   r'.    Ilcle,  J 

I.  iStt  a,  rmCe  10;  Nokc»s*  Caac,  4  Co. 

ird  rc>*oliJiiriTi, 

I  tir>t  hcLe*>:iar>'  to  »iaie  at  J  the  fact* 

luting  jji  eviuion.     Rickert  ik  S(iv- 

Wcml  (N.  V  )  4i<i'     l<  isjuflicicm 

5; 


lo  allege  substatitiaily  on  eviction  by  title 
Ijaramoaiit, —  Dnyt^  Chism,  23  U.  H,  (10 
Wheat  J  449;  bk.  C\  L.  etl  J&Jt^  tir  It)  aver 
generally  that  the  gtiiiitce  wa^*  evicted  by 
liiwful  flight  and  title  of  a  Ihird  prr?«in  — 
Townsend  r,  Nfurrf**  6  Cnw.  |  N*  Y.)  M^- — 
and  an  nvirmtnt  of  *'  ittiMcr  by  doe  course 
of  Liw**  t*  ^iirticsent.  Day  r/.  Chiwmi  23 
U,  b,  (ro  Wheal.)  4^9;  bit.  6,  1..  cd.  363. 
ft  is  not  necessary  In  allege  I  he  cvicijon  t^ 
lie  iiy  \k%^\  i^roceiii*.  WnUon  t\  Ifcle,  l 
NMnnrl     rKi    n,  notet    FoHlcr  t^  Piersoii,  4 

Dftcl^fttioo  oa  CoTenftnl  for  Qui  at  Enjoy- 
meaV — Whetc:  the  cmenaot  is  that  the 
gfantce  shali  enjoy,  wjihoiit  the  rnterrmp* 
tion  of  the  p;rantor  himself,  hi*  hcir5,  or 
executors.  U  i'.^  /tt'iJio  be  a  sufficient  breach 
to  allege  thai  he  or  bis*  heir^  or  execntor* 
entered*  wiihoul  vhowmg  it  to  be  a  lawful 
coirv*  or  setting  forth  his  liile  to  enter. 
LIuyd  V.  TomkiciK  t  T.  \i.  67 1,  and  ca&cj 
ciletl;  St:dgwick  tK  Hollenbacki  7  Johns. 
{V.  V.)  yjiai  Wottoii  v,  Hele,  2  Saiitid. 
tSr,  note. 

An  avermci^t  thai  an  ai^^igrimetM  AnA 
patent  wa*s  a  prior  conveyance,  which  was 
still  in  ftill  force  and  virtue,**  hy  reason  of 
which  said  patent  and  incnmbrancc  the  said 
plamiiff  had  been  prevented  from  having 
and  enjoying  all  or  any  part  of  the  prcrji- 
ises,"  is.  upon  genera)  dcmurfcr,  a  Kuffit  ier^t 
averment  that  ]>o>se!y&ion  was  Legally  wlrh' 
held  from  ihc  |>lainiiff  under  such  prior 
title  by  the  parties  in  possession.  Duvall 
V.  Cratg,  15  LT.  S.  (3  Wheat.)  45;  bk,  4,  U 
cd.  iSo, 

A¥ erring  Aljandonmeiit.  —  In  an  action 
of  covtnanl  u|mn  a  warranty,  it  is  neces- 
sary for  the  plaintiff  to  aver,  if  not  ati 
eviction,  that  he  had  abandoned  the  pus- 
session  of  the  land  after  it  had  been  found 
subject  to  the  execntion^  or  that  the  land 
had  been  sold  bv  virtue  of  the  excculiofit 
and  that  he  had  been  deprived  of  his  po.^ 
seH.*.ion  thereof,  or  he  wiU  be  non-suited* 
Mcriowetl  -'.  liLinter.  Dudlev  {Ga),  4 

Averring  Title  in  Third  Penon  at  Time  of 
Convey anee. —  In  m\  action  of  coven.int 
npon  a  general  warranty,  the  avermenl 
that  the  lawful  freehold  and  possession  in 
the  land  wan.  when  the  deed  was  exc* 
cutcd,  and  still  conimued  X&  lie,  in  a  third 
person,  by  reason  whereof  the  grantee  it 
and  always  has  been  unable  to  recover  the 


PUsding*  is  CftvAaant. 


COVENANT. 


\  IF 


If  the  declaration  be  defective  in  this  respect,  the  defe 
fatal  on  general  demurrer  if  the  matter  of  fact  avcrret 
stance  show  an  eviction  tantamoitnt  to  a  breach  of  the 
relied  on**  But  where  the  covenant  is  broken  immedi 
eviction  need  be  averred  in  the  declaration  or  prover 
trial* 

Where  a  ^antee  has  been  evicted  under  a  judgment  in  c 
between  strangers  to  the  grantor,  the  plaintiff  must  set  r 
declaration  that  the  grantor  had  notice  of  such  action,  ortt 
will  not  be  sufficienily  assigned.^ 

Where  the  grantor  is  not  a  party  to  an  ejectment  suit, 
notified,  he  can  set  up  at^ainst  the  grantee  a  valid  defeni 
the  grantee  could  have  had  against  the  eviction,* 

The  covenant  for  quiet  enjoyment  is  not  broken  unl 
particular  act  is  shown  by  which  the  plaintiff  is  interrup 
therefore  it  is  necessary  to  set  forth  in  the  declaration  th 
assigned  and  an  actual  eviction  or  disturbance  of  the  p 
of  the  grantee***     Where   the  eviction   or  disturbance 


possession,  shows  a  suflickrtt  breach  of  the  against  their  own  acts  and  m 

coveriiiiii,  and  i»  et^uivaknt   to  the  asscr  bui  also  to  warrant  and  defend  ; 

tion  of  the  legal  ouster.     lUitk^  v.  While-  own  iict&  ;ind  those  of  .all  otl 

head,  7  AJa.ii;?  wfth  aw  Indemnity  m  lands  oi 

In  an  action  for  breach  of  a  covennnt  of  k-nt  value  m  case  of  eviction, 

warranty,  ihe  compl.-iiiu   must   show  that  that   thtse  coveujints  were    ii 

the  title  to  whit;h  posstJision  was  jsunfen-  and  that  it  wati  unnecessary  to  < 

dercd  was  paramouuL     Wilson  xk  Pceilc,  decbratton  any  eviction,  or  ani 

78  1nd.  ^;S4.  refusal  to  indcmiutv  with  otht 

Av«tTUig  ^mk  ttud  Judgmeui,  —  tn  cove-  that  it  Wiis  MilhcletVi  to  ,i1] 

nant  on  general    wiirramy,  ihi*    declaration  cumbr;incc    by  the   acts    f^ 

averred  that,  at  the  time  of  the  grant,  thcie  etc  ^  and  that  the  action  d  ,.,. 

citisffed  a  judgment  against  the  grantor,  by  tamed  on  the  first  covenant,  in 

vinue  of  which  the  (>reniise5  were  sold  oh  cover  pecuniary  dam^ge^.    Dui 

execution,  stil>iiet|uently  to  the  j^rant,  *ind  5  U.  S.  \z  Whcatj  451  l»k»4, 

purcha^d  by  the  grantor  and  other«j  as  1*  Kcllog  t'.  Plan,  jj,  N.  J.  L 

paitnci^,  in  the  name  of  a  irnsicc*  and  that  2.  Gfannb  v,  Clark,  8  Cow. 

afterwards  by  an  action  of   ejectment,  in  t;;>tiackcnlM>is  if.  Lauding,  6  Jo 

ihe  n.iTiie  of   iruntee,  the  covenantee  was  50. 

cvtcted,  %v.iii  hriti^  on  demurrer,  to  contain  3.  Hoiice  to  CoveilAlitor. ^— t 

a  good  a'*aity;nment  i>f  a  breach.     Smith  e**  for  brL-icli  of   cuvcnaul   of    w; 

McC4in[jbi;]].  I   Blackt  ([nd  \  (00.  deed,  pfahdiff  cannot  rebt  u\y\ 

Airerrug    Pwrtitiun    uader    ParamoiiLiit  his  eviction,  ttndcr  judgment  i 

Titlo*— VVhcrc.  in  an  aciton  for  breach  of   between  str- '-   the    toi 

covenant  of  title,  ihe  declaration  alkfjed  which  aclion                    iiitor  lu 

in  it  that  parties  claiming  one   imdivided  ^l>nc^^^  Km            ;     ikins  (Mi* 

thJrd  part  of  the  land  bv  a  superior  title  Rep.  795. 

had  recovered  jiidgmenr  in  partition  a|;ainst  I'hc  notice  to  be  gkcn  to  a 

the  plaintitTm,  it  wa^j  hrU  in  aver  an  evic-  of  warranty  to  cippear  arid  dc 

ijotu     Wright  IK  Nipple,  g;  \\\A.  JTO^  action  involving  the  valid^'^y  of 

ATBrriig   Evietioi  on   Moftgftgt  Fore*  ha&  conveyed,  must  bt  in  ^  •  * 

dfltare.  —  On  a  foreclosure  the  defendant  notice  may  perhaps  be  wa 

set  up  the  arrest  of  some  of  his  servants  ance  and  action  wiihoul  oIm 

on  a  |5aTt  of  the  premiss,  tht?ir  fvaJJ,  and  v,  KelSngg,  jS  Mich.  iji. 

transfer  of  the  suit  to  the  coirnty  circuit.  "    *"'  "            -        -    ■ 
The  court  ktU  tvj  prnijcr  allegation  of  evic- 
tion or  proper  proof  of  a  suit  pending.    Prtcie 
v.  Lawton,  27  N-J.  Ecp  {\t  Q.  \L  Gr )  135, 

Independent    Covenanti.^.  Where   ^bc 

parties  to  a   deed    covenanted    severally  Comvn*5  R.  228* 


4.  Walton  XK  Cnn.  6^  lnd=  it 

5*  Waldron  v  "^ '  \  Jc 

471  ;   Kortr  r,  t_  -  Jo 

1 2Q ;  Francis'  Ca;  ^ ,  :.  .. ...  .^i  i 

Hek,  2  Sanndp  iJ^i  a,  nole*    i 


in^  la  CoTtaant. 


COVENANT. 


B«elATAtioi)- 


^ger,  it  is  fuither  necessary  to  allege:  that  the  eviction  was  by 
vful  title  J 

n  action  may  be  supported  upon  a  covenant  of  seisin,  although 
plaintiff  has  never  been  evicted,  and  the  declaration  need  not 

an  eviction,^ 
\  an  action  for  the  breach  of  a  covenant  of  seisin,  an  averment, 

a  stranger  was  seised  of  three  undivided  seventh  parts  of  tfie 
nises»  is  a  good  assignment  of  a  breach.^ 

is  not  necessary  to  alle^^e  an  ouster  or  eviction,  on  the  breach 
.  covenant  against  incumbrances,  but  only  necessary  to  allege 
special  incumbrance  as  a  good  and  subsisting  one.* 
.nd  an  averment  of  an  eviction  under  an  elder  title  is  not 
lys  necessary  to  sustain  an  action  on  a  covenant  against  incum- 
Kcs:  if  the  grantee  be  unable  to  obtain  possession  or  seisin  by 
Tson  claiming  and  holding  under  an  elder  title,  it  is  equivaienl 
n  eviction,  and  is  a  breach  of  the  covenant.* 

Regnisites  and  Sii£fl:ieticy  of  Dtxlamti&it:  ffisiataes.  — Where, 
the  terms  of  a  contract,  there  was  to  be  delivered  between 
rified  placeSf  the  recipients  need  not  to  specify  a  particular 
It,  nor  to  aver  notice  of  such  point,  before  the  time  fixed  for 
very,  in  an  action  of  covenant.® 

/Iiere  the  circumstances  showed  that  a  contract  to  accept  a 
I  pay  money,  etc ,  was  to  be  i>erformed  on  a  certain  day  and 
certani  place  and  State,  a  count  alleging  that  the  plaintiff  was 
1  and  there  ready  and  willing  to  perform  his  part,  after  setting; 
h  what  was  required  of  him^  but  that  the  defendant  was  noi 


M^rston  V.  ITohbs,  2  M*iss.  435;  s.  c, 
(i.  Dec.  6j  ;  Grccnbv  p*  Wilcucks,  2 
s.  (V.  y,)  If  ji.  c,  X  Am,  Pec  37QJ 
Mil**.  Wallace.  3  Johns.  (N.  V,)  395? 
f.  Welch,  7  Julms.  (N.  V  I  l^i ;  s.  c. 
I.  I>ec,  Jjfi:  Vanckrkarr  v.  Vatukrkan, 
^bd*.  ( \.  V  )  1 23 ',  i,  Ch  3  Am.  I  He.  61  ; 
imn  P.  The  Eas*i  hid,  C*j  ,8  l\  R,  3S1  r 
Icn  t'  Tavlor,  Hob.  12  j  Faster  t>.  Pici- 

Poli:if<J  V.  Um^ht,  8  U.  is.  (4  Cn( 
hk.  2,  L  ctf.  (Wn 

ixiah  witlio'it  Ef  icitoa.  —  A  covenant 
[fnt  b  iciuct]  oi  ail  indefeasible  estate 
U  tnay  be  broken  withniit  an  evicHon. 
cr  -',   Kroinberger,  4  {]*  S.   (4   l>alL) 

Htw  fork.  — "  Htit  in  New  Ytirk,  where 
CtitJTi  i:i  bmughi  ior  brc^ich  of  a  cov- 
l  of  seLsin  or  ag^mst  J«ic«mbTances, 
au^  of  action  h  deenierl  to  have  ac- 
1  u|n:>ni  an  evict ir>n»  atul  not  before, 
'      S  Civ.  l*roc.  ^331. 

vvick   I*.    Hnllenback,   7   John.s. 

Uiidimf  Monglfi,  ^  Bnt  an  aver* 
of  afi  oqtsLintbng  mi*rt^age  and  jtid^* 
»  wiibwut  slating  a  furectusurc  or 
^sslon  under   the  mortgage,  is   not  a 


sufficient  averment  of  a  l>reach  of  the  cov- 
enant of  seitiin.  Sedgwick  v.  lloLlenbaci<, 
7  Johns,  iS.  V.}  .176. 

A  deed  conveyed  land  bv  the  wnrd^ 
'*gTantt  bargsiin»and  sell,**  wit  Kim  t  timrting 
their  force  ny  other  wordj?.  The  grantor^ 
when  he  executed  the  deed*  i^an  nor  the 
owner  in  fee-sini]>lc*  On  action  brou(*ht,  it 
wftjs  A^/J  that  the  staiutorv  covenant  of 
•ictsin,  expressed  by  the  wurd.H,  was  in- 
jrtanity  l>roken»  and  that  the  grantee  need 
not  uho\v  an  eviction  in  suing  for  the 
brcAch*  Iknion  Co.  p,  Kuthcrford,  35 
Ark.  6  to* 

4,  Prcscoti  1^*  TTucinan,  4  Mass*  6J9; 
5:.  c  ,  ^  ;\in.  flee*  ^46, 

AvBZTiag  Inciuiibrftaeei. -*  An  averment, 
that,  by  reason  of  an  cxiisting  incuni 
brance,  the  covenantee  has  been  prevented 
frnm  enjoying  the  |>reiniscs  is  a  sufficient 
allejtation*  of  breach  of  a  covenant 
aj^in^t  mcnmbranccs,  Duvall  1?.  Craig, 
1^   U.  S.   iz    Wheat.)   45,   bk,  4,   U  cd. 

ft.  Dnv^ll  r%  Craij:,  15  V*  S.  (a  Wheat,) 
45,  58,  bk  4,  L  ed   iSo, 

0.  Hartfteld  v.  Patlan,  I  Hcmpat,  C*  C 
263, 


005 


71«&diiift  in  CoTintiit* 


covEiXjyr. 


at  the  place  on  that  day,  but  was  absent  from  the  StntCt 
Jield  the  |>loa  to  be  good,* 

III  covenant  upon  an  obligation  to  pay  to  the  pialntifl 
-upon  a  particular  day,  it  \%  not  necessary  to  aver  a  specia 
The  debtor  is  buurui  to  pay  at  the  day*  or  to  be  ready 
iiuch  (jlace  as  the  law  would  designate  as  the  place  of  pa 

hi  covenant  for  rent  against  the  assignee  of  the  1< 
plaintiff  need  not  aver  in  his  declaration  that  the  lessei 
paid  the  rent:  it  is  sufficient  if  he  states  that  the  ren 
alter  the  assignment  to  the  defendant,  and  that  the  sar 
and  owlng,^ 

In  an  action  on  a  covenant  to  allow  a  businejss  to  be  c 
rn  a  certain  shop^  a  breach  that  the  defendant  im  proffer  I 
the  shop  is  sufficient^  without  alleging  that  the  shop 
up  at  unreasonable  or  improper  times,* 

A.  covenanted  to  work  for  B.  for  thirteen  months  for  a 
compensation.  He  served  a  portion  of  the  time,  and 
parol  agreement,  C  was  substituted  in  the  place  of  A.»  w 
Bp  the  balance  of  the  time.  In  an  action  of  covena 
a«^ainst  B  for  his  wages*  the  court  held  that  he  coutd  n 
and  prove  by  parol,  that  C,  s  services  were  substituted 
his  own.^ 

Where  a  certain  amount  of  work  is  to  be  completed  ' 
time,  and  to  be  [)aid  for  in  instalments  as  the  work  pi 
action  in  covenant  to  recover  the  whole  consideration  oi 
not  be  maintained  without  averring  and  proving  a  perfoi 
the  whole  work ;  and  where  an  action  is  brought  for  a  ra 
of  the  money,  the  complaint  mtist  aver,  and  the  proo 
ratable  performance,* 

g.  Time  ;  Comidtmiian  ;  Pirrfonttance  ;  Ttndm  —  < 
declare,  in  an  action  for  the  breach  of  a  covenant,  that 
was  indented,  made*  and  concluded  on  a  dav  subsequent  1 
on  which  the  deed  itself  is  stated  on  the  face  of  it  to  \ 
indented,  made,  and  concluded.'     And  where  the  cover 


1.  Kern  V.  Zeiglcr,  13  W.  Va*  707. 

2.  Hughes  r\   Sloatrti  8  Ark,  (3  Eng.) 

Bet«eiivft  WriL  — Hut  a  writ  "to  an- 
iiwer  uuh>  J.  H.  ih:il  he  rtitder  to  him 
|2|000,  which  lf>  him  he  owe*  u|ion  cove- 
it  an  i,"  is  ciefecUvt*;  it  is  neither  irv  debt 
nt>r  covenant,  and  has  no  si  vie  *jf  action. 
Hrown,  Ailm'f*  v^  Huy,  16  N.  J.  \»{%  Harr) 

%,  Dubois  tK  Van  <^*rdeii,  G  Johns* 
iS,Y.\  105. 

4T«rni«iit  fo?  Ilom-pft^iaftiit  of  Bttiit*  ^ 
\n  M\  action  n^igainst  the  its^igncc*  it  is 
iu>t  necessary  to  aver  iion-piivriient  bv  the 
lessee.  Van  Rcjissclaer  v,  llradlcy,  ji>cn. 
K,  V.  155;  R.  C.J  45  Am.  Dei:.  451.' 

An  averment  that  a  ceftain  Anion nt   cif 


Tiint.  W  a  Tvt^HicTjbr  limr,  for 
of    til.  ■      .   ^    ■.■      '      ■ 

was  ,1- 

and    w.*^    ,.,.., 

otherwise  %^i  a  coum 
Uiii   sum  was   due   1 
pfemis«f%,      V*n    Kcn^^Utr 
3  Den.  (N.  V.)  135;  »*  c^  4 

4.  Hffrdges  r^  Gray*  4  tlow. 

6*    ^IcCtanahan  v.  Kecblc, 
(Tenn  )  1 20, 

6.  Cynidngh«m   f.    Morr^Tt 
(N".  Vi  303;  9*  c.|  6  Am.  f  ■■ 

1.   \  talt  r.  Ca^enove^  4    i 
I    Smith,   2yt^      And    see    '^ 
J*alnier*to«,  I   Mood*  &  M.  ^\ 
ik  l\  474. 


logs  ill  CoirtaiJit 


COVENANr, 


Oei^lat&tioii. 


at  a  pariicular  time  and  place*  a  declaration  averring  a  cove- 

to  pay  at  the  particular  lime  is  good.* 

reat  accuracy  is  required  in  the  allegation  of  the  coiistdera- 

of  ihe  deed,  because,  if  there  be  enor  ia  describing  it,  the 

atract  will  be  misdcscribetL^     Where  the  cansidemtion  is 

.  to  be  siet  out»  tlie  whule  consideration  nnisl  be  stated ;  if 

part  of  an  entire  consideration,  or  of  a  consideration  consist- 

L>f  several  things,  be  omitted,  there  will  be  a  fatal  VLirlance.^ 

where  no  consideration  is  stated  in  the  declarations,  or  where 

-   -^irleration  stated  is  clearly  insufficient  or  illegal,  it  will  be 

^Mective  on  demurrer,* 

tion  set  out  in  the  declaration  must  be  proved  to 


JoTiTH-nt  U  pftj  at  Particular  Tim©  3.  [^cntisylvania,  Delaware   and    Mary- 

'l*ci.  ^A  cJecLiration  sUted  I  hat  the  IaikI   Nav.  'Cq,  ?^  Dandridg^,  S  GJll  &  J. 

lam  covenanted  tti  pay  a  cerl^iii  sum  (Md*}   ^48;  Wtjods  v.   Rice,  46   M35«.  (4 

.it  a  c  rtairt  time*     U                  ,  Mclcj  4^U  Budgcr  rv  Burleigh,  ij  N.  H* 

itt  appeared  to  \^   1  50;;    Brooks  v.  Li>wrie,   1    Not!  ^   McC 

,  .,.  Lnattime,  and  aba  ai*t  J ^...m  fS*   C,J    342.     See    MomjiOii   v.    Ive^s,    13 

The  dt'feeiukht  dcmunctl,  and  a^-  Mh-^.  (4  SmetL  1^  M4  652;  Livingstone  zk 

1  Ihr  vanancu  a?^  a  cay»u  of  demurrer.  Rogers,  r  Cai.  {S,  VO  5S3;  Briggs  z'.  Til- 

■t»iirt  ^*-// (bat  there  w^"^  i»o  Tfiaterial  lolsorf,  S  Johns.  (N.  V.|   ^35;  Tutker  v, 

i«      t*a«i*e  7'.  Kincrv,  4  Uowl.  I*,  C*  Woods,  m  Johns.  (N.  Y,)  190;  l*oftcr  P. 


i  Gale,  266;  5  Tyr.  1097;  3  C 
4- 

iiT\trv  t\   Oeniu  4  Conn,  17^ 


RosL\  12  Johns.  (N.  V,|  309;  Clarke  t*. 
Gray,  6  Kiist,  56H5  Miks  v.  Shvward,  S 
East,  7  ;   IjcciU  xk  Bur  rows,  r  2   Last,  J ; 


Inik  7.\  S^JL-icv.  t*  C'*rtii.  17S*  Rtisseli    Andrews  p,  VVliili:h©ad,  iJ  East^  tdi  ;  King 


nnh    I?iit:ini  "St»L:iL"tVt    9   Conn.    is;o8 
91  r.  ColliniH,  2  liibtj  (Ky4v4'^i  tien 


cv  f.  Landon,  J  Conti,  76;  Robertson 

nrfr,  fS  f.:*hns.  (N.  V,)  451- 

^ ,  Wb It  ii .  —  And  where  a  dec^ a 
fi.i  deed  Ui  have  bcei'k  made  for 


Roliln^on,  Cro,  KlU,  79;  Hull  N,  P,  tdj, 

WtkfttMj  ot  Horftfi.  —  Tbus,  where  the 

\  MMinm^,  2  H*  H    jSg-  L:iimhig  v.    declaration  on  a  warranty  of  a  hor^e  sitated 

.  (N.  YA  1S6;  Dt  Fures.1    ihe  transaction  as  upon  a  ahiglc  horse,  and 

V.  (S.  Vd   151;   Stone  V.    upon  evidence  it  ap] seared  that  two  horse's 

,    ,.  wfjii  (X.  V-)  3711  Ikouk^    had  been  sold  at  an  entire  |>rjc#t  and  with 

.  Nort  anil  McC  (S,  Cj  ^l--        ^   P'"t   warranty,  the   variance  was  AW</ 

y  snd  £iecat«A  Cooilderfttian.    fatal,  the  porcha^e  ol  the  two  hor%ei>  coti- 

iicre  the  consMcratiijn  alleeed    f»tituting  the  coni*ideraiion  for  the  warranty, 

V*  and  that  which  h  proved  is    SymonSs  t'.  Carr,  r  Canipb,  jfit, 

[c,u    the     mi^tkscription     js     fatal,        4  JJulnrer  v.    Bdrnard,    7    T,    R,    248; 

Lted    and    executory     considerations    Dart  nail  t\  HowarcU  4  Barn*  &  Crcs*  3451 

in  their  tiatnr«  m^atcriallv  distinct,    s.  c„  6  Dow,  it  K,  4jS. 

Itofsctiv^e  Deolaration.  ^-  And  when  the 

mode  in  whkii  the  c«MisidcratioM  is  stated 

is   defective   or   informak  the   declaration 

wdl   be  bnd  on  special  demurrer,     Jonc3 

therein  mentioned^  and  the    t\  A^blmrwham,  4  East*  455;  Andrews  t*. 

itied  onlv  owe  (a  pecuniary    Whitehead,  13  East*  102. 

.  I  was ^r/(/n ovarian L-e.  Gully        Hut   after  v^erdict  a  defective  statement 

I  z  Moore,  ^gi  ;  3.  c,  4  Bin|».  290.    will  be  aided,  —  Shawf.  Redmond,  1 1  Sere. 

Lition  stated  that  by  an  mdeiv   &    R,  (Pa.)  37,  —  provided    it  jsnfitcicntly 

witnesi^ed  that,  ^  well   in  con-    appears  from  a-  reaj^onable  construciton  of 

^f  certain  fnrnacei*  to  be  erected    the  whote  jnstrutncnt,  that  there  was  a  eott- 

-   *,  H.  did  demise.     The  de-   sideration  capable  of  supporting  the  prom- 

.  natf  eii  ffstnim.     On  prcn    »se*     Ward   r.   Harriii,  2    Hos.  fit    P.  26 J ; 

k  U  appeared  to  be  that,    Marshall  v.  iSirkenshaw,  1    New.  Rep*  (4 

rli  m  oMmtderalton  ol  the  erection  of   Bos.  &  \\)  r72:  Jotics  v.  Ashburnhani,  4 

iruat.r%  "a*  abo  for  litiikting  cert.iin    East^  464;  Whitehead  7/.  Urcctham,  2  Umg. 

r»,  and  |Mvnicot  of   rent,  K,  did   de-    464;  s.  c,  McClel,  k  V.  205, 

;*•  jtid  UiiH  mas  held  to  be  a  variance.       5,  Proof  of  Declaratioa,  —  In  general. 

Ii^w  r,  UciOtmMiii,  1  Ham.  &  A.  765;    when  the  cot^iii deration  |>roved  falls  short 

I  CItitt.  51^'  of  thut  whkh  b  stated  In  the  declar^tioa 
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PkAdingi  la  C«v«nuit« 


COVENANT, 


In  alleging  a  breach  of  covenant  against  incuml 
complaint  is  sufficient  on  demurrer,  if  the  facts  al 
an  actual  iiTcumbrancc  on  the  property  at  the  date  of  tht 

In  covenant  upon  a  bond  for  the  conveyance  of  land, 
necessary  to  aver  or  prove  a  consideration,^  But  a 
demand  for  not  doing  repairs  should  show  how  the  det 
liable,^ 

Where  two  acts  are  to  be  done  by  the  parties  at  the  s: 
the  coin  plaint  must  show  performance,  or  offer  to  pei 
part  of  the  plaintiff,  or  it  will  be  faad,^ 

Where  tlie  mutual  covenants  go  to  the  whole  consider 
both  sides,  they  are  mutual  conditions,  and  performance 
averred.** 

If  the  defendant  has  given  notice  of  his  abandonme 
contract,  the  plaintiff  may  set  forth  such  notice,  witl 
averment  of  a  readiness  to  perform  on  his  part.* 

Where  it  is  necessary,  on  the  part  of  the  plaintiff,  to 
formance,  it  must  be  set  forth  with  such  certainty  as  to  e 
court  to  judge  whether  the  intent  of  the  covenant  1 
fulfilled;' 


as  the  fourKhiion  for  the  promrsc,  the  vari- 
ance will  be  iS'tikSt  Ihc  same  is  Irae  when 
rNe  imjnf  eitcceds  the  statcmcnL  ♦Stone  r. 
Knuwltoij,  3  Wend  (  N.  V.}  37 ^- 

I.  Shed/  V.  Langloiiiji,  69  IfttJ.  491. 

0.  Huirkmaster  v.  Grmiciv,  2  UL  I  f  Scutn.f 
310, 

a*  Sti^tch  V.  Forsvth,  3  N.  J.  L.  {z  Pcnn.) 

in 

4.  Williims  Ts  \U^\q\,  3  Den.  (N.  Y.) 
363:  Gajeltv  f^  Price,  16  Johns,  f  N.  Y.)  jS;  ; 
iJunhnm  tC  IVUuc,  8  N.  Y.  soSt  U^er  7/. 
Ji'wett,  1 1  K.  V.  4^>3;  <;antitlicll  i'.  (iittirigs, 
19  Ohio,  347  ;  ittghman  ?%  Tilghnian,  i 
HakI,  r*  C  .164  ;  Hank  of  c;olumbia  v. 
Ila^ner,  26  U-  H,  (1  Pel,  J  455:  hk.  7,  L,efL 
219;  H  y d K  f '.  hf>(j rac m ,  4 1  L\  S,  ( i  6  Pe I  ♦) 
169;  hkl  10.  E..  ctl  925;  Slait'r?'.  EnM-rsoiti 
60  t\  S.  (rg  II«>w*)  224?  bk.  15*  L.ctl.  626; 
W^ishingUii^  t%  tJgdcii,  66  U.  S.  ( i  Black) 
450;  bk*  17,  L.  r(L  203.  Sec  also  t.ctM^iird 
fv  Hates,  I  HIackt  (Tnd.)  (72,  no!e;  Kiinc 
?*.  Hf^ixl,  13  Pick.  (Ma*s4  2S1  1  Champion 
V.  White,  5  C*iw.  ^X  Y.}  509;  Nanhrup  r% 
Nrtrihrnp,  6  Cow,  (\%  V.)  2f^-,  Robh  r, 
M 011  tp,o me rv,  ao  Johns.  (  H  W)  \%i  Sloinnn 
V,  Dc^pjinl,  S  WciwL  (X.  Y,>  G15;  H^xiio- 
wav  T^  iMvis  Wrighi  |(Jhioh  119*;  Adams 
f*:  WilHam^  3  Watts  &  s.  j  P;t.|  2^7 ;  liuck- 
inghitm  r*.  Jackson,  4  llk%.  C  C,  395  ■  Ihrotly 
p.  Rutland  tS;  \h  K,  R.  Co.,  5  UJaichf.  CC 
25;  H,  c  ,  ;!4  Vl  660;  Thompson  f^  Cmciiv 
nati,  W,  h  Z.  Kw  Co.,  1  lir>hd»  C,  C.  152; 
Mc!vr^*fu^ra  v.  Gayhird*  1  Bond*  C*  C,  pi ; 
Lan  ^f Jo  n  f/.  Pti  r*  I  \\  \  M 1:  A .  C  C  23 ;  Ilk  c  h  ■ 
crjck  TA  Galvciitim,  2  .V'nnci,  C»C*  27:?;  Phil* 
adclphia,  W,  &  Tl,  R.  K-  i\ht\  Hnward,  54 

5- 


U.  S,  (13  TTow,)  je7;  hk,  14, 
The  Floftda  Ry.  Co^t-*  Smhh. 
Wall.}  255;  bk-  22,  L.  ed-  5rj 
f^,  Tlought  91  U.  S.  (I  Otto)  59 

5.  Dakm  v.  Willi^inis,  1 1  W 

.67;    St.  Albans  r.   Shore,  I 

Graves  t^,  Legg,  ^  EMch.  709  ;  ! 

1^  &  Kq^  552 ;  Grey  t\  priar,  jj 

56s;  *,  c,  76  knfi.  L  ^  iu|   27 

^erfornifttioe :  How  iT«nfd, 
foruiaiict  must  always  be  avcrri 
to  the  intertst  of  iht  parties* 
V.  Ocden,  66  U*  S.  (i   tiUckJ 
L.  cd  203, 

[t  is  not  suflicieni  to  piirsttc 
performance  according  lo  1 1 
alleged      Washington  r.  i  ' 
(1  Hkck^  4 SO;  bk-  17,  L^cii.  ,-. 

B.  Norths' Pepper,  2  r  Weitd 

7*  1lHim»5  -'.  Yan  Nc=is,  4  W 

WliftI  vhoiild  bo  ftverrel :  Im] 

nftU t.  —  Ihc  pi  ai  n t )  lif  TO ijij t 
formance  on  his  part,  or  r 
form,  or  eKcn&e  for  nnn  r>.  . 
con  d  i  t  i  on  pre  cedent  ( N      .     >  1 1 
tdace  ^vithiii  the  time  i.  pi     ' 
Mcl^ngherly,  4  Mo.  221. 
tion  for  the  lircuch  of  *t  cov. 
bnd  on  the  payment  <»f  a 
certain  rime,  (he  plitintiff  ' 
prove  jMvment  of  ^tich  ?*tr[u  .^. 
if  at  «nme  ^.nbsMuent  d,i\\  he 
and  prove  also  thu  payment  «i 
^iich  sunt  from  the  dav  of  paii 
irimltr  if.  Miller,  tt  II  M*|i>.  (K 


igi  in  Covenant 


COVENANT. 


D^elAT&tiou. 


here  the  eovcnanis  in  an  agreement  are  dependent  or  concur- 
the  plain  tiff  must  aver  and  prove  performance,  or  an  offer  to 

irm,  on  his  part* 

I  not  always,  iyfiicient  to  aver  per-  the  same.  CKanibern  p.  /aynea^  4  P^  Si. 
ue  in  the  words  of  the  contriict ;  the:    39. 

of  I  he  contract  must  be  sUown  to  In  All  action  of  covetiant  by  A.  agaiiiAt 
been  performed;  and  whtrc  ike  B.,  the  declaration  *et  forth  a  covetvani 
do  not  clearly  and  iineqtnvfx;iliy  whereby  A.,  a  carpenter,  niidertt>ok  iht: 
5  m  lenn*  that  which  they  mi^h't  carpenter's  work  of  a  woadtn  house  fur 
:  In  jiidgnii^iu  of  law,  their  legal  im-  R  at  certain  specified  prices  per  piece,  the 
initituiejs  the  coiuract  that  must  be  whale  to  be  done  in  a  workmanlike  man- 
d  lo  have  been  done*  rhomas  v.  ner,  aw^  defendant  contracted  lo  fundsh 
ts%.  4  Wend.  |iX.  Y,)  549,  the  maieriab  as  they  should  be  wanlecj- 

i>venanr  for  nor  conveying  a  lot  of  It  wa^  alleged  that  the  plaintiff  entered 
i»  which  the  covenantor  had  agreed  ujion  and  eKecnted  a  great  part  ^  the 
^rey  when  the  covenantee  paid  a  cer-  work,  and  then  the  breaches  were  alleeecf 
otc,  tlitr  plamtjff  njuit  aver  an  offer  that  B.  did  not  hirimh  tnatcrlals,  aivd  th£it, 
mem  and  demand  of  a  deed.  Sage  in  consequence  of  B/s  own  negiigcnct. 
my,  2  Wend.  {N.  \\)  532;  WiUiam  after  A,  had  trected  the  hou^e,  and  exc- 
Ity,  J  Den.  (M.  \\)  363.  cuted  a  large    portion  of    the  work,  the 

:ovenjni  on  an  agreement  to  sell  hoiise  was  mown  down  by  a  tempest,  and 
the  vendor,  in  averring  performince,  the  defendant  refu^^ed  to  pay  the  piaintiff 
(Ct  fotth  the  nature  of  the  convey-  for  the  work  he  had  donu.  On  generiil 
ixecutcd  bv  him*  T  nomas  v.  Van  demurrer  it  was  /u/d  that  the  declaraticifi 
t  Wend.  {S.  V*|  549.  was  good*     Clark   v.    Franklin,   7    Leigh 

in  an  action  against  a  vendee    (Va-),  t* 

Lt tilling  ihc  pro|ierty  sold,  the  It  is  necessary  that  the  plamtifT  shonUI 
^t  aver  bii  readiness  and  offer  allege  that  he  had  title  to  the  premi^i^ 
on  ihf  day  fixed  by  the  con-  agreed  to  be  conveyed;  if  such  dcfenct: 
k  of  Columbia  p.  IJagncr,  36   exist*!;,  it  must  be  shown  by  plea.    North 

if,  reijper.  2\  Wend.  |  N.  W)  6j6, 

Wliftt  aead  not  be  allege.  —  Where,  on 
the  diijsolution  of  a  lirinp  one  of  the  paitie.H 
covenanted  to  pay  all  the  firm  debts,  in  an 
action  against  him  by  the  other  partiici» 
Hunter  v.  MUler,  who  had  been  compelled  to  pay  a  debt  of 
the  firm,  it  is  not  necessary  to  aver  noikv 


;i  hVt.)  455'  Ilk.  7,  L*  ed.  2li> 
:oveiunt  on  aji  executory  contract, 
lintitf  inusE  aver  [leiformanGe  on  his 
f  any  covenant  necessary  to  be  per 
I,  in  orikT  to  entitle  hbn  to  periorm 
ly  the  defendant 
on.  (Ky  I  613. 


reparation  in  go  vena  r\t  against  an  ad-«to  the  defendant  of  the  debt,  nor  of  the 


^tor,  which  barely  aver?,  a  noti-per- 
ICC  by  the  hneiJtarc.  h  insufticient, 
may  h^vc  died  before  the  time  for 
.1 .1.,  (- :  it  must  aver  facts  showing  a 

vcnant  bv  the  testator.     War- 

ic,  4  D.ina  (KyL  73. 


snk,  recoverv,  and  payment.      Clough  -* 
Hotfman,  5  Wend,  t^*  V.)  499. 

In  aix  action  of  covenant  on  an  exprej*.^ 
contract  contained  in  the  condition  ol  a 
penal  bond,  the  declaration  need  not  aver 
the  non-payment  of  the  penally,     liuglics 


ition  against   the   asv^ignce  of   t^.  Houltoni  5  Klaekf*  (Ind*)  rSo, 


fotinded  on     a    covenant 
m-wof  tr>  repair  during  the  term. 


The  declaration  in   such  case,  not  pit' 
fessing   to  describe    the  contract    in   Ans 


ver  that  ^uch  r».!pairs  were  not  done    rvrArr,  may  set  it  out  accordi ni;  to  its  legal 


the  conveyance  to  the  defendant 
egaiion  of  such  fact  by  vviiy  of  pr&* 
0  ts  not  sufficient*  Gersebek  £^ 
33  N.  J.  U  U  Vt4  24^ 
^re,  by  *n  article  of  agreement,  part 
price  of  the  erection  of  certain 
wa^  **  to  l>e  paid  out  of    the   rent^ 


liughes  V.  Koulton,  5  Blackf.  (Ind.l 


effect. 

I  So. 
1    Goodwin  r-.  I.vnn,  4  Wa«h.  C*  C,  714 
GQradition    Pr«e«daTt.  --  The     plaintiff 

must  tict  forth  precisely  the  performance 
of  a  condition  precedent,  and  such  circum 
Glances  ai>  are  material  to  raise  the  c*»rre- 

hon-jes  qoartcfly^  the  whole  umount    sponding  obligation*     Glover  fK  Tuck*  24 

applied  to  that  purpose,"  and  ilw2    Wend*  (N.Y.J  1531  s.  c*,  1  Hill  (N.  V.K 

were  bnrned  down  s<>on  after  they   66l 

ompletcd  and  rented,  in  covenant  !o        Jt  ts  not  ^ufBcient  to  allege  that  the  plain* 

tiff  waii  ready  and  willing  to  fwrform  *'ictf^ 
which,  by  the  covenant  itself,  in  a  definitc 
form,   const)  I  tiled    a    condition    precedent 

I I  is  snfticient,  htiwcvcr,  tn  allege  generally 
thai  hi;  has  perfurniLtl  them  according  tf> 


r  that  part  of  the  price,  the  plain- 
pidd  .illcj^e  and  prove  that  the  de- 
r  h*\d  rtrctvt'd  rtrnts from  the  houses, 
ith|«  on  acctinnt  nf  detanit  or  negli- 
be  thargrrl  an   if  he  had  Tt.'t:eived 


^m 


Pleadiaft  in  CoveimnL 


coyf:^'t^^ 


In  an  action  u|ion  a  depenucni  covenaoi,  an  avernr 
readiness  to  perform  on  I  he  part  of  the  plaintiff  is  not  s 
he  must  sh(nv  a  imder  t>f  |-»crf*Jrmance.* 

An  averment  t>f  the  execution  of  a  deed,  and  of  the 
readiness  to  pcrfoniu  m  sufficient,  without  alleging  a  tenc 
deed,*     And  a  plaintiff  who  sues  upon  a  contract  for  th 
land,  whereby  he  covenanted  to  "*niake  a  deed"  for  the 
must  aver  and  prove  that  he  had  a  good  title,  and  was  i 
willing  to  convey,^ 

Where  there  is  a  covenant  for  the  sale  and  purchase  o 
the  cf>nveyance  to  be  made,  and  the  consideration  to  b< 
a  fifture  day»  if  previous  to  the  day  the  purchaser  notifies 
dor  that  he  has  concluded  to  abandon  the  contract,  and  n 
tlK*  deed,  it  is  enough  to  supfjort  an  action  ot  covenar 
vendor  to  allege  such  notice ;  and  it  is  not  necessary  i 
tender  of  the  deed  or  a  readiness  to  perform.* 

//.  Partus,  —  An  action  of  covenant  must  be  brouj^l 
name  of  the  covenantee,  not  of  the  person  for  whose  1 
was  madc,^    And  it  must  appear  in  the  declaration  wi 

tlic  true  inlt-iit  antl  nicanihg  of  ihc  covenant,    he  wa«  to  exhibit  a  ccrttftoite  < 
Kt*ni  7r  XcigJcr,  13  \V,  V;i*  707*  In  -^^  i.iir...  -.►  .-iv,Kii.f  1,.   i 

I,  Itcv  :■.  Johiisotu  22    How-  (N.  Y.J    f 

Wnil  Bdolaralidn  mnit  iliow.^  Where  tAkwix  nw^i  .likgi;  .1  L^inkT^^I 

lilt:  i6t:t:I;i|di>uii  avcr^  Uut   Uil  |t]ainlflT  h.i.H  nn   H  *s  part,  :tnt|    muat  aver  1 

liccn  ever  ready  t**  deliver  dLteiitUitiU  a  ^    '   '        ' 

d*?eAl»  Init   tbcre  h  no  avtrnst'ii*  lb;*!   ilic  -, 

l»Liiniiff   h.id  a  grKX.!  ami   siiiiivicRt  title*    W ,,    ,  <  J..„,^.,  ^  * —  , 

fret*   from  iticiMiil3r."inc:c»  il   is   insutiicjciit*  S*  North  v    l'c|>per,  3t   W< 

Wjishiti^iOT  t\  Ogden»  66  U,  S.  ( 1   Hlacb)  636. 

450;  hk-  *7.  h.i:(^.  2o>  3.    W                            .          n,  ( 

Dipeddont  CoTeuftQti.  —  Where  ihc  €c*v-  ^lihirk                                      20;^ 

mtAEii^  m  Jt  cuiilract  for   thif  sale  ,ind  [mi-  4,    Nnm                                     ' 

t:ha?4c:  cif  tatid  are  dtrpendtfnt,  the  averment  5i  SlroHu 

in  the  iic«:Luation  thai  "  th^   pblrUifl  has    (t*a.)  I'l;;.    ;- .       ,, .  .  . 

always  I  well  r^ady  and  wjIVinj*  to  perform  (Pa,L  377 

lib  pan  of  the  coitiract*  At  the  tunc  aiitl  Whft  msy  b©  Pirtitt.  —  fn  :^ 

In  the  mariner  scl  forth  In  such  coiiir^ci,  recover  the  puftl 

,^^  jitjon   Si  the  tlcfcudani    performed    hh  Iht  right  of  the 

iiovcnant!^  Eva  set   forth   in    the   contract,**  Ii6,  to  make  ar 

i«  not  suflicicm.     The  plaiiuil^  mupt  aver  verse   inirro^t  a 

tcndi'T  nf  the  tlcctj,     Sanfortl  ?■.  Cloud,  17  there  has  bee*i  *i  i 

F[a.  j35t  5501  Green  i'*  Reynolds,  i  Johns,  his  deed.    Cindnnati  v,  liriichn 

(N.   V.)    207,  JC9;  Jones   v.  t Gardner,   to  St.  280. 

Inhiif*.  (N,  VM  266;  Parker  r.  I'armele,  20  Mlba  in   Hams  of  CbnreuM 

Ji.»hns,  (N*  V.|  130*115;  Bar*>ec  ^.  Willardt  party  bLiuiiLJallv  intLresttd    n 

4  McL.  C  C  3;6j  milk  of  Columbia  f.  name  ot   the  co^       ■  '       nth. 

!|agner,  26  U*  ^.  (i   Pet}  455;  bk,  7»  L,  sent,     Riley  f.  ^                  f'hi 

ed.  itg*  But  where  ont                   -  to 

hv  tin  ^agreement  between  A.  and  K,  A.  Ing  debt  due  by  iinuihcf  iihe  cr 

covenanted  to  sell    to   B,  fa  ctPtain  lot  of  no  p.irtv  to  the  aj^re^inmt.  a 

titml  at  a  eeriain  price  pet  ^icre*  to  have  consul  J'             '                       uhi 

the  Siime  surveyed  hy  C,  and  uti  a  certain  and  <                                       n^  f 

d.iv  tfj  exhibit  to  C  a  certifitatt  of  a  clear  nntst  \n    - 

tifk%  and  execute  a  deed»     11  covenanted,  crcrTiiorcai 

at  i!ie  «.amc  lime,  to  nivc  his  bond  for  the  nan  tee  wit  It 

pn re h. IHC  money  ^'t^yred  bv  a  morleaj;c  of  Cent  IL  R.  Co»  <>.  ^titUhvin  U 

the  ^^ine  ami  orhrr  hnnk.  of  whitti  latter  |  BrewM,  ^Pa^ji  79. 
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BeGtarBtiaD. 


:o%Tnanl  was  made,^  An  action  for  the  breach  of  a  covenant 
h  nms  whh  the  land  can  only  be  brought  in  the  name  of  him 
was  the  owner  at  the  lime  of  the  breach,  not  by  a  subsequent 
tee** 

he  never  the  interest  of  the  covenantees  is  joint,  althoyo^h 
ovenant  be  in  terms  joint  and  several,  the  action  follows  the 
re  of  the  interest,  ami  must  be  brought  in  the  name  of  all 
ovcnantees ;  and  where  the  le^Kil  interest  and  cause  of  action 
iC  covenantees  is  several,  they  may  maintain  separate  actions 
!ason  of  the  subject-matter,  though  the  language  be  joint." 
here  there  are  several  covenantees,  or  where  one  covenants 
y  to  A.  a  hundred  dollars,  and  to  B,  a  hundred  dollars,  each 
sue  altme  on  his  several  covenants,^  But  when  several  cove- 
irs  bind  themselves,  or  some  one  of  them,  to  pay  a  certain 
of  money,  an  action  cannot  be  maintained  against  one  of 
only.^ 

Prtfnisrs.  —  In  an  action  on  a  cov^enant  running  with  the  land 
Icclaration  must  designate  the  land  conveyed  with  convenient 


OB  bfKftir*.— Where  the  plaintififs 

^    covcjianl  boili  as   hnvnk  a\m\ 

nicHil  shmviii^  J IV  [laiticuUi  li*>w 

inds^Iiliont  j^niitip  oul  liic 

not  til  bt  ULiI  \m  gencrAl 

:k  thii»ni»  2j  U.  S.  (lO 

Sinfie  —  WtKfc  I  lie  act  10  be  per- 
1  Is  aii^gJc  anil  fnch visible,  fit:tri-|jer- 
ici;  cxi)0!5csi  tlic  ((Htciubiit'  pxiity  to 
■  '■  r  s  of  ^^y\  eiitjif  hic^4th,  ami '^tiit 
isi  lie  brought  by  the  (Uriics 
-ictJ  ill  the  perlornuJicc  oi  I  tic 
iaiif  *  Cfivcii-int,  Aiwofwl  v.  NonoOp 
b  (X.  Vj  6^8. 

jre  Pmrtiei  Joiat.  —  Ft  there  lie  a  cave- 

f  (liriLM  |K.'r^ons  joiivtiy,  atu(  a  breach, 

. ..  J.     ,1  ,.  ^iiii^vivgr  innv  sue  alone* 

►  Low,  IL  S/D.  C.  4ia 

n  a  cfjvciiaitt  ptirptirttng 

Hjiwitii  two  pcrst?ri>  by  itanic* 

irt|  :iiid  *  cariiorale  cr>mpaity  of 

jiartj  ami  fimy  otic  tif  the  per* 

i  AS  of  the  hrni  \n\n  si^iicH  ilie 

-uttl  \\w  rovciiaiit  ntn,  "between 

s   (b»!  fii>r   part  antt   the   partv 

if  I  |Kirr,"  I  he  jrcr*n>n  who  signctl 

?  i\\^\   pari  may  brinj;^  ait    action  hi 

mi  wilbnitt  |<ibim|»  wjlh  him  the  other 

ic(!  ;(j<  II f  the  partv  o{  the  finst 

■ii  the  rovinaiU   hutrcs  to   the 

-me  who  arc  m  realilv  parties. 

^,\\\h  H.  U.  kCu  r.HmvarfJ, 

,  IItjw.)  P7  I  Ilk.  rm*  L.  ctl  157. 

I  tin  iipoM  a  covenant  <;<^jntini5necl 

mrnl    tjc-lwceii    J  be   coveiuirilnr 

u  iJtIiLi  [lartieii  .is  he  m-iv 

1  imtkr  rhe  nanse  of  S,  ik 

.    L  d  iitit  1  >iea  led  b y  t li e  to te • 

V  aiiiJ  *igue4  "  S.  &  Co/*  by  I  he  ha(t<l 

5 


of  S*,  acting  In  behalf  And  by  anrborily  i»f 
the  pariTiership,  covcnaiubig  iVi  (say  to  *Mhe 
saki  Sh  ^  Co,  iiartics  of  tl>e  secuiid  p;iit,** 
for  Will  k  to  be  tlutic  1>y  thciii,  etc.,  all  those 
who  arc  partners  at  the  timr  ijf  \\w  a+trec- 
meiit  may  jobi*  ScyuioLU  ?'.  Wesierii  K,  R. 
Co.,  io5  U.  h.  (16  Utiii)  j^o  \  bk.  27,  L.rd 
10^;  I  Su|ir-  Cf.  Kep*  I2j. 
1.  Kcaily  V.  McLaugherty,  4  Mo,  22 1» 
When  the  act  ion  i*y  by  an  a.-iis3gi>cc  of  the 
CO  V  en  an  I ,  It  is  not  nectr-sary  that  he  should 
be  dciiCfibcd  a^i  "a^^sigitcc/'  Cartcf  r- 
iJennian,  ij  N,  J.  L.  (3  ZabJ  ^tio. 

a  Diiilev^'.  Beck^BrtghttPa,),  lor 
4t:iark(^•a.h5S. 

3.  IJardtn  *'.  School  Trustees,  4  lib  App, 

94- 

Wto  mnit  Join*— Where  the  title  to 
laiuip  warratikd  by  a  rennUc  j;jranto»',  be- 
comes vesittl  hi  ont'  for  life,  uith  remainder 
to  his  children,  all  those  entitled  to  the 
reinetly  ntti>»t  join  in  an  action  for  a  breach 
of  the' covenant.  McClurc  v.  Gamble,  17 
Ta.  St.  zm, 

W  lie  re  the  reversion  of  lands  demised  to 
I  he  defendant  for  years  is  conveyetl  to  A. 
and  B„  and  the  heirs  of  B.,  in  trust  for 
A.  and  ht^^  heirsi;  and  A. declare?  singly  wi 
a  eovtrnant  contained  in  the  lease,  anU  idler 
setting  out  the  alnj^c  title,  without  ai,errin|; 
I  be  death  of  H.,  slate  s^  hiiiisetl  to  be  '*  I  here- 
by seised  of  tfie  reversion  in  his  demesne 
as  of  fee/*  this  was  held  ba<l  on  general 
demurrer,     hicott  ta  Gt*dwin*  t   tfos.  &:  P. 

4.  Farnif^'.  Tesson,  C16  L'.  S.  (i  Hlackl 
3CX1 ;   bk.  1 7,  L.  ed.  677* 

6,  See  Mon*ayiicr.  Sntith.13  Mass.  405; 
TilesttHWMVewelb  13  Mass.  406:  Hjirnson 
-'.  Matthews,  2  [>ow?.  N.  S-  Bdil,  318. 
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certainty.'     In  covenant  for  rent  reserved  by  deed,  it  is 

to  refer  to  the  premises  as  **  particularly  described  ir 
denture/'^ 

IX,  Pleas. — !.  Fontis. — The  forms  of  pleas  in  cov< 
i^overned  by  the  same  rules  that  regulate  the  formal  part 
generally.* 

2,  Geueral  Rules.  —  It  is  a  well-established  rule,*  o 
standing,'^  that  a  defendant  shall,  in  terms,  deny  partici 
of  the  plaintiff  s  declaration,*  and  plead  specifically  eve 
of  defence  not  merely  cDnsisting  of  a  denial  of  the  a 
contained  ill  the  declaration.'     It  has  been  said  that  th« 


1,  Carier  v.  Dcnman,  ^5  N.  |.  L.  (j  Eab). 

AUsfttioiit  In  XtM  Alt«riiati7«.  ^  A 
cQunt  Btating  thai  the  tie rtv beet  i>rirmist;s 
**  or  some  isart  tKcrtfif"  hail  come  to  the 
defendant  hy  aissignuiciif,  H  bacJ  for  beir^g 
in  thciilteTnalnc.  Van  Rtn&iselatcrT'.  Brac^ 
lev,  1  Ikn.  {N.  Y.)  135;  ij.  c.^  45  Am.  Dec 
451/ 

Where  the  dycIaiaiiDn  seis  dut  that  the 
ilckndanl  is  asstgneu  of  "  ajl  the  cntate,** 
<tC ,  in  certain  iircnii^js,  Jnd  the  eviflence 
fiht^wj;  that  he  is  assignee  t*f  part,  it  is  a 
vjiriance.     tJare  z*,  Cataft  C  awj>*  766. 

Tariaiie#,  —  Where  a  declaration  in  an 
attitni  by  the  reversioner  agaiust  A.,  the 
ii!»«iig(KC  of  a  Icajic  for  years  (gfanting 
iTcen^  to  H » to  continue  a  channel  open 
through  the  bank  of  a  navigabk  river  upon 
^ondiiions),  imported  thai  the  grantors  had 
ihe  entire  right  and  absoUite  po^sesi^ion 
of  ti^e  chamtcl,  and  I  til  J  pawer  to  grant  the 
use  of  it  to  fl,  and  h  apjj«ared  irotn  the  in* 
denture  that  thev  were  dcicrilied  uH^reJy 
as  the  pcrsitma  who  had  the  greatest  pro- 
fHiriion  ur  share  \\\  tlic  profile  of  the  navi- 
j*at»on,  and  that  they,  by  virtue  of  ali  or 
'iny  power?*  and  authofitie^  vesting  or 
rnabljng  them*  granted  the  Jjccn^e  to  B., 
hU  cxectitorii*  adi^ifnistratoraj  and  assigns, 
it  wa*  ktifi  that  thi?  v^as  a  variance,  as 
the  grantor  had  not  the  privilegr  which  the 
rlcedi  as  set  out  In  the  declaration,  ptir- 
|K>rted  to  grant.  Portmorc  v,  Ituru,  3  DovvL 
A'  R   145 ;  5.  c„  1  Barn.  &  C.  694. 

Where  a  declaration  stated  the  consider- 
at  Ion  to  be  that  the  plaintiff  won  Id  assign 
to  the  defendant  a  bill  of  excliang^j»  and  that 
he  did  as!^icn  it  to  the  defendant,  and  set  out 
*•  prondiiebv  the  latter  accordingly,  and  it 
w^^  proved  ihjit  the  parties  had  ai;reed  that 
the  plaintiff  should  fjjve  op  the  bill  to  the 
defendant,  the  la  Iter,  however,  paying  over 
the  proceeds  to  the  plamtifEi  and,  in  J)ut- 
fcnance  of  I  he  agreement,  the  pUdntirf  by 
deed  assigned  to  the  defcmtant  the  bill, 
and  dll  stinis  of  money  due  thcrcnn,  for  the 
d£fendant*s  own  use;  and  the  dcfeodaiyt 
covenanted  to  pay  the  plain tiJT  a  %\\m  equal 
to  Any  money  idat   he  *ihoiild  receive  on 
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account  of  the  bill,  —  *>-  ^-^^ 
as  the  declaration  im; 
lift  had  made  an  abso'  \ 
bill,  and  as  th<^  a^^lgnmcac 
conditional  only,  it  wa.^  a 
sanflan  t\  Bnrt.  5  Han 

Bepag^nauce,  —  [n  > 
A.,  the  as^jignnient  oi  a  ,.. 
not  "  give  *'"K  the  ground, 
broader  Ihuti  the  r>-ntrn rt, 
the  uic  only.     A  <  t*r 

avers  that  the  \-  1-  d 

dispo&^esis^d  by  j\.,  itu^  s^  v 
the  former  averrncnt  of  nr 

A.,  and   is   bad  for  rcpfij;!]. 

case,   to  support  the   action* 
mu&l  allege  a  s^pecial  request  1 
IKtasesj^ion.     Humphries    v,    > 
Ark.  531. 

3.  Va»  Renssclacf  7/.  Brad 
(N,  V,)  1^5;  s.  c.  45  ^^'  ^'^^■^ 

3.  I  Chitt.  f*L  S4>. 

Foimt  of  Flou.—  For  form 
ting  up  that  a  liond  gi^ei*  for  t! 
PTuTiey  of  tat^d  wasi  pr octn  ■ 
ali^j  X  defect  in  titfr,  slc   i 
ham,  ti  N.  /.  Kq.  (6  H   ' 

Ft>r  form  of  plea 
ceriiticatc   Mgnetl  hv 
tions  of  sale  of  laim  sild  by  t 
coqrt,  <»ee  Striker  r**  Vanderb 
L.  ft   I  1.     For  fi.i 

to  th*  ned  plc.v, 

VandL ._,  .\,  J,  L-O  Uu.v, 

4*  I  Chitt.  Pb  ^fJ,  513. 

fi.  Sec  5  k  I  W.  4,  c  71.  S 
Cen.  Hib'r4  VV.4, 

$.  In  covenant,  that  part  of 
tion  not  answered  by  the  plea 
Freeman  t\  tlcnry,  48  Vt.  55^. 

t.  Marine  Tns.  Ca  of  "Al 
Hodgson,  10  Ut  S.  (6  Ci.)  20I 
ed*  700. 

The  defendant   may  pjead 
specially,    as   infancv,   covert* 
ilitie«*s,  gaming,  and  [ft       ' 
Ik*  ji^iven  in  evidence  u 
dt  fend  ant  mu-sl   ansnc    ., 
laid  in  the  declaration  ;  an 
the  whole  action  a  plea%vji 
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Strictly  speaking,  any  plea- of  gei\cra!  issue,*  for  the  plea  of 

St  factum  only  puts  the  deed  in  issue,  not  the  breach  of  the 

lant,  or  any  matters  of  defence,*  and,  when  pleaded,  simply 

ts  the  breach  of  the  covenant  and  every  other  material  aver* 

contained  in  the  allegatjoo,  except  the  execution  of  the  deed 

here  several  breaches  are  assigned  in  an  action  of  covenant^ 
cfendant  may  plead  to  a  part,  and  demur  to  a  part** 


onJ  V,  siidi  plea  is  had  m\  dcmunrrn 
mlindgr  t^.  l'^*i.  j  Bibb  (Kv.),  330; 
i>w  r.  McLlclLiful,  i   l,itl.  {KyJ  I* 
*"    f1-    Whole*  — Where   several 
/ritdt  a  |ilta  to  the  whole 
i  I  iihleijs  it  c<mtaji^^  matlei 
i*  4  legal   answer  tu  nil    breaches, 
r.  Birons  14  Hafb.  (V*  Y.}  305. 
ftttv«     B«a  trie  don.  —  A      covenant 
1^   ji    purely    iie;:ative    re^lrktion   is 
*    '      ihlCt  and  the   objectidn  may  be 
r  b y  a  n  s  vver  or  demurrer,     S^i  r  • 
itL^i  [40  Majss.  i;^8;  a,  u*  I  New 
icp,  3Jr7. 

Salo]  Be|,  G€i.  HiL  T,  4  W.  i  pro- 
'  irj  debt  on  siJcdalty  or  covc- 
.i  of  Hen  etiftictitm  shall  oper- 
,  ..  aai  of  ihe  execution  of  the  deed 
ni  of  fact  OT^Iy;  and  all  other  de- 
^hill  be  specially  pleaded,  including 
s  which  make  the  ileed  absoSutcIv 
ti  well  as  iho^e  which  make  it  void- 
lint  where  a  public  body  is  incor- 
1!  by  siiiuie,  with  a  ^pcci^il  power  to 
e  3  deed  m  A  certa^in  form,  ihco  fi(*n 
*ttm  aiifti^ty  pitts^  in  iiisue  whether  the 
Ai^*  cxeeuteii  in  legal  form*  hec  i 
PI.  siS. 

fi  action  of)  the  eoveniLfit^  of  1  deed, 
*wtif  allegmg  that  the  deed*  hy  the 
t  of  the  iiCTivepcr,  waii  made  to 
[i  other  land  than  that  intended  to  be 
i^ed,  etc,  withoot  nlkghig  how  ihe 
\cr  fell  into  the  mHtakei  of  whether 
isiikc  was  mtitual,  was  k^U  in^uM- 

Uowcll  t'    Cafifrnn,  r>3  Ind.  196. 
•'      \\  Ifsiif.  -*  In  covenant,  it  is  no 
,1  ■^]>rcial  plea  that  it  amountis 
^     I  ral   issue,   although   there   h, 
f  siicaking,  no  general  i^isuc  in  cove- 
Sin  iili    z'.    JuMice,  6   Fhila,   {Pdu} 

Ipc  McXeish  "'  Stewart,  7  Cow. 
'    '^1;    Dale  -/.    Roosevett*  9  Cow, 

;  Goulding  P.  Hewitt^  :j  Mill 
:  :   Hebbard  t'.   Dtplain,   ^   Hill 

Gardner  v.  Cardncf,  id  Johnsj, 
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Kane  tk  Sanger,    14  jolini^* 
;     liatiiey   z\  Keith,   6  Wend. 
Cooper^',  Wacison,  10  Wend. 


itio.^^Elut  il  has  been  held  in  Ohio 
^'\n  iif  tn*'t  frffrrfitm  h  it.  plea  to 
rnef  ji  ih^tic  in  ixnciiAf»t»  to  uhich  a 


notice  of  se  t-ofF  m  ay  be  a  ppc  ndcd*   Grange  r 
7f.  Granger,  6  Ohio'  ( Hani ),  4 r, 

3.  Thomas  r'p  Woods,  4  Cow.  (NT.  V,j 
173  ;  McNeish  f.  Stewart,  7  Cow*  (N.  V*) 
474;  Dale  Zf.  Raosev«;U,  9  Cow*  ^N.  V.j 
30S;  Gardner  -/.  Gardner,  10  Johns.  {\.  Y.J 
47  t  Kane  z-'.  ;>angerj  14  Johns*  (N*  W}  Sg; 
Jjfgi;  t\  Roljinsoi^  7  VVcnd.  fN*  V*)  941 
Coojierr^  Watson,  10  Wend.  (N.  V.)  202; 
Norman  v.  Wells,  tj  Wind.  (N.  V*)  136; 
Marnie  Ins-  Co  t'.  HrHigson,  ro  U  S,  (6 
Cr.)  206-  bk.  3,  L.  cd.  300;  I  Chiti,  PI, 
42S?  *ridd,  Pr.  593;  l*cakc,  Ev.  564,  265, 
266. 

4.  Angel  I  V  Kelscv,  I  FJarb*  (N.  Y*>  16. 

UittiJce  of  Ait^mey*^  Where  a  defend- 
ant, hy  nu^t.^ke  of  hi:^  attornev^  pleads  a 
plea  which  docs  not  cover  his  defence,  and 
on  trial  a  verdict  is  therefore  rendered 
against  him,  the  Supreme  Court  will  not, 
for  that  reason*  griiut  a  new  trial,  bui 
stmdU  equity  will  gi^e  relief.  McNcjsh  *k 
Stewart,  7  Cow;  (N.  V.)  474. 

BtiiiBTr«r,  ^-  If  some  of  the  breaches  be 
well*  and  some  ill,  aijsigned,  the  defendant 
should  plead  10  the  former,  and  demur  to 
the  latter.  Brown  ^,  Stebbina,  4  Hill 
(N,  V*J,  154. 

W^ben  several  brcache*  are  assigned, 
some  of  which  are  suificicnt  nnd  others 
not,  the  dcfeniJant  should  demur  to  such  as 
*ifc  bad;  and  it  he  demur  to  the  whole 
declaration,  judgment  mu^t  be  given  agaiuat 
him.    Gill  -r.  Stebbins^  2  Paine,  C.  C\  417, 

The  objection,  In  hn  action  againM  heirs 
for  a  breach  of  their  ancestor  s  covenant 
in  a  deed,  that  the  dcc|ar,ttion  did  not  for- 
mally set  out  the  settlement  of  his  e.siate, 
etc.,  cannot  fir^t  l>c  taken  at  the  trial*  if 
not  taken  by  demurrer.  Eddy  ik  Chace, 
140  Mass.  471  ;  A,  c  i  NewEng,  Kep, 
57^.  And  where,  in  an  action  ;igain<t  an 
licMr  on  the  breach  of  a  covenant  '^f  war- 
ranty by  a  deceased  grantor,  the  dcciaia- 
tion  fails  to  set  fonh  that  the  estate  has 
been  settled,  and  that  the  defendant  hit?^ 
received  ^something,  a  tlcmurrer  will  lit^ 
Eddy  ^''  Chace,  r4o  Mass.  471;  s»  c,  i 
New  Eng.  Rep-  573. 

Where  the  pfainliff-s  declared  in  cove- 
nant both  as  heirs  and  devisees,  WTthoul 
s  hi  wing  in  particnI.Tr  haw  they  were  heirs 
and  without  setting  out  the  will,  it  viz^kfid 
not  to  be  fatal  on'genei-al  demurrer.     Ua* 


1?lMi. 


VANT. 


Perton»tiiei 


3.   Of  Pnfi>rnmm€  and  Ttuder  thermf. — a.  Omnia 
vii.  —  Omfim  pcifamiavtt  is  a  good  plea  where  all  the 

are  in  the  affirmative.*      Under  this  plea  the  burden  o 
cm  the  defendant,  for  it  is  a  well-established  rule,  th 
the  pica  is  in  avoidance  of  the  deed»  the  defendant  i 
fifvlmfidi  Q^iSl  upon  him.* 

Where  a  spcciahy  is  assigned  in  the  declaration,  a  gei 
.of  performance  is  bad.^ 


^\  Chism,  2j  U.  a  (10  Whear)  449;  bk.  6, 
L.  cil  36J 

A  cc*vc(\*ini  creating  a  j  111  rely  negative 
rcsiricrioii  fs  imjI  ciiUirceiil»1c;  aiid  I  he 
objection  may  tic  raii^cd  t)y  dLnimrrr,  or 
taken  ljy  answci.  Nortrtiss*r'  Jatries,  140 
Maj^^  iJ^;  ^.  c.,   I  Ni:rt   l%(ig*  krp.  jaj. 

Coven&Qtt  perftrmed.  —  ti>  Abbama  a 
plea  yf  toveniiius  pej  bjr*i^cil  dots  not  ad- 
ifift  the  deed:  the  plain t iff  b  required  to 
prove  his  cau*e  of  action  ;ih  tt  no  such 
|)k'3  Jrad  been  fiied.  Jlatrc  ?.'»  Sbnpaon,  4 
Ab.  309. 

(11  niinois  itie  plea  of  covenant  |>er- 
(ixriiicd,  if  not  ^sui^tamed,  adiiili*}  the  plain- 
tifiTs  rig!  It  to  rt  cover  cnily  numiiiiiJ  dam  age  h. 
Reed  t\  Flobb*.  %  lib  (3* Scam.)  rqrr. 

But  ill  l*cmii»vrvaHTa  it  adm        ^ 
tiofi  of  Ibc  1(1^1  r lime nt,  and  m 
necessity  of  oibcr  proof;  buv,.,..,  ..  ..... 

not  admit  that  the  o^ipoj^ite  pariv  has  per- 
form td  bis  CO  veil  an  I.  Koth  t*  Xtilttr,  15 
Ser|*.  &  R.  ti^aj  10^;  Neavc  v.  Jenkifis^  2 
Yemes  (l\i.b  to;.  "Itui  it  scenic  that  a  dif* 
forent  d*>cinne  i>  held  m  later  cases*  ?>ec 
Zcnt^  tf.  LjCgnarcJ,  ;o  l*a*  S!,  19^. 

In  TcTiijes-tc  it  has  lH?eii  held  fhat  evj- 
*denrt  in  nvoi<JAnec  of  ji  deed  i^nnot  !»e 
sidrnitted  under  a  plea  of  covcnanlii  per- 
Ifirmtrb  Kincaid  iK  Uriuain,  5  Sliced 
fTei*n.K  1*0* 

Un*ki  the  pJca  of  covenants  jieifoimed^ 
as  ;t  defence  to  an  action  nf  rovciunt  *iii  a 
policy  tnuler  seal,  the  defendant  cadiiot 
give  "e%'ide«cr  whkh  Roe*  to  vacate  the 
policy.  Mai  hie  In«i.  Co.  f*  Hodgson,  to 
U,  S,  tfi  Vr,\  tr/K  \^k   \  !..  eri  kjo. 

2,  Bight  10  begtB  and  reply. —  And  tn 
siijh  ca,sef.  the  defcnd.int  ban  the  fic^ht  to 
o^jen  and  clohc*  Sott  r'-  IhilU  f5  Conn. 
296;  Norris  r',  InsnraiKe  Co,  of  North 
Amcnca,  J  Vesica  (Pa,),  841  s*  c*,  2  Atn< 
Dec.  If  10. 

IvMetca  on  Plaa  of  Omni&  Porf  orna&^itt 
-^  U  lule  r  t  be  |  *h\\  of  **  covenan  ts  tk  rim  iiiec t* 
with  Icivc  10  give  any  H|»eci.U  in^Otrr  he 
niicbl  have  in  evidence,"  the  defendant 
ma^,  in  I'ennsvlvaniat  give  evlflenrr  c»f  any 
inatter  be  intpht  have'pleadetb  and  wbit.b 
ill  law  can  protect  bhn,  and  Is  not  rt"i{nirrd 
'o  give  notii'c  of  *pecb!  inatttr  nnk'ss  called 
*«ir.  Ufloj^^lcr  V.  Moftoii,  4  Witts  ((*a  )» 
265;  Wch&tcr  t,  Warren,  2  Wash.  C.  C. 


456:   Bender  t*.  Frombergcr, 

Dili  )  439;  bk.  I,  L.ed.  So.,. 

Cnrlci  the  pJea  of  eovt 
the  dtfemhnt  will  nnl  lie  . 
Mif  of  (hr 
forming  h 

pcfformaiKt.  ^u-nv  .  .  1  ■^  1 
(Abv|2ju 

Bui  in  no  tussle  nee  will  a  c 
allowed  to  excuse  pcrforinani 
fore  the  tinn*  "f  fTerfr^rminc*-. 
bini?.elf  ff^ 
23  Pick.  i\: 
1 1  Mai^s.  V 

nanted   lo  trcn 

house^  andi  '^     f 

delivery   feinkreil    ihnu    ' 
mtititig  hops  with  them^  tu 
■    '  ;-  itrvenant,     Crii:-  ' 
i    4O4-    'I'hc  Ml 
V,  „^  ,r  ;4  n*an  (.ovenanu  ,, 
and  t  hen  pois**ned  bi  m^  A\ 
4>>.     ?^ee  Hami),  Abr,  tii,  ' 

3,  Sim  on  ton  xa  Winter, 
t^i  ;  bk.  8,  L.  ed.  ^5;  ^.  e 

Gtnertl  Itiiti:  AlUfiu>^ii 
Breaeii.  —  if»  in  an  ,tLti»iii  ui  t 
pLiintiJl  a^'iigiib  parliLuUii  Ij 
dctentbnt  sbonhl  n<ii  plead 
f<nniance;  lie -^honId  plead  * 
each  brcAch.  NUrsJmU  r.  tl 
(Md.b  Z%r. 

\  '        .1  of  perb 

'  iirrtT,  to 

f     ,   -.     e--"i"l?    •*    P*'^  - 

the  tletenrtant  nvta^t  answer  tii. 
feigned*  iteacb  t'.  Haron».  ij  I' 
%o^  ;  IJradley  i».  O*tcrhoudt»  J 

V.)  m^ 

in  CMvena'  ■  rni. 

|:tart  of  tlK  --. ■  "■' 
yy  the  plaintirt.of  any  part 
aitbongh    bi^    coventntf".    v 

(:»rrcrileiit»  i^  U^th  doi' 
^Vitter  T\  McWcb  4  1 

.In    P  -^ '■■'"-.    ■ 

actioii 

with    f.      .        :   ^■. 

which  amoimtA  to  a  kg«l  H 

niav^  j*ive   in  cvidrnrr*  ^t^v 

ni';['lif  pirad*  or  ^■ 

friKt',  withotjf  I' 

lit  tliL-  leal  deftiii-L  ,-.....,  t...  i, 
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FeTf<^rmaiiAQ  &iid  T«Ddtr. 


formance  pleaded  otherwise  than  in  the  terms  uf  the  cove- 

tself,  is  bad,  even  on  general  demurrer,* 

Icr  the  plea  of  *' covenants  performed,"  the  defendant  may 

evidence  of  a  tender  before  suit    brought/  but  not  of  the 

I  of  an  independent  covenant.^ 

\  plea  of  **  covenants  performed,  absque  koc^  puts  in  issue 

crments  in  the  declaration.* 

'  plea  of    "covenants  performed*'  admits  the  execution  of 

atromenr,  but  not  the  plaint  iff  *s    performance  of   his  part 

I  agreement,^     And   a   plea  of  covenants   performed  with 


tbstct  th  WAireo,  t  Wash*  C  C, 

.jdff amort  v,  Slraiton,  J  Bos,  &  P, 

"  "    It  for  rent,  againsi  an  assigriee 

■  I  entitle  (be  defendant  Ilj  an 

u    Ofi  a«:ctjant  of  an  evictitm 

til    of   the   dcmi&cd    premises,  Ke 

e-id  ibe  i^cx  spccianvi  hn\\  not  in 

he  whole  aciioii.     Lansmc  %f.  Van 

,::  Weml  (N.  Y.)  561. 

>laiiiti(T.  iii  an  ♦ictton  of  covenant, 

I,  in  [he  first  coyjii  of  hiA  dccUra^ 

cov*;naiU  i>f  the  defendant  to  pay 

hi*  jwirvicci*,  a  certain  sum  |>cr  year, 

I  general  performance^  and  assigned, 

sch,  ttiai  there  wa.^  due  tr*  hirn,  ai 

of  iht  icrni,  a  j-pctstic  hum,  which 

V.A  ,r.t  refused  to  fuy.     In  a  second 

jrth  the  same  covenant,  aver- 

<.>tc  to  a  given  time,  rcadinci^s 

.i-rformaiicc.  and  a  diiimissal 

Irmt,    The  defendant,  in  one 

«hat  he  dk!  pay  the  (jlainiiff 

served.     Anoiher  plea  was 

.,     Lipt  that  ihe  plaintiff  was*  paid 

a»  he    faithfully  served,      Both 

ca»  conckuled  ta  the  country.  Two 

!;as  were  transcripts  of  these,  estcepi 

M  cmicfudcd  wuh   a  venfication. 

■   '  ../  thar  in  any  event  two   of 

v^vcie   b;ifl,  Ijecau.sL'  the  same 

^t  conclude  indifferently  to  the 

or  w(th  a  verificaibn,  aind  that  all 

idi  herau4e  neither   answered   the 

leckraiion,       Norrts   v.   Wolfe,  a 

'-  Pnrty. —  Thns,  in  covenant  on 

'\\  hy  which  the  owners^  of  a 

i  the  defendant  for  a  certain 

r  hoc  to  be  paid  at  ccTtain  periodsi 

r!iin  cffCTiitistitnces;  and  after  tht 

1  5um  of  money,  she 

sea,  and  the  dtfcla- 

111*.   Luvcnants^  and  averred 

Ijv    the    plaintiff,   and    that 

-    chic    and    unpaid;   anil  the 

It   pleaded   that   he  had  (laiil  the 

all   that   vfcMs  doc,  ace  or  ding  tt» 

iny;  and  ihc  conn  msiructed 

trbi  of  the  tissue  joined  «>o 


this  plea,  thai  the  plaintiff  was  not  bound 
to  prove  hiss  dcclararioii,  bot  that  ihc  bur- 
den of  proof  wa^  on  the  defendant  to  main- 
tain hi*  plea,-* the  eourl  heid  thai  i^uch 
insiruction  was  erroneous,  the  pica  im\ 
meeting  the  allegations  in  the  declaratton, 
nor  amounting  tcj  an  admission  that  the 
I  It  i;i  had  earned  the  sum  demanded,  bimon-^ 
.nn  f .  Winter,  30  U,  S.  I5  Pet.)  141 1  bk.  K, 
L.ed.7S. 

2,  McCormick  v.  Crall,  6  Watts  fPa.h 
207. 

d.  Kates  %\  Dougherty,  i  Phiia.  (Pa.) 
264, 

4,  Wilkinson  v.  Turnpike  Co  .  6  Pa.  %u 
39SJ  Martin  v,  Hamnion,  S  Pa,  St  270. 

"Covftaa.a.19  performed,  ftbiqitt  boc.**  — 
Itot  it  ha^  been  hekl  m  Pennsylvania  thn' 
the  plea  of  *'covenanl&j>er formed, "with  no 
nMt/if^  ^ur,  lo  a  declaration  averring  per 
formance,  adndts  the  pbintifFs  perform- 
ance*   7,ents  tf.  Ijegnard,  70  \\\.  St,  J 92. 

The  plea  of  "  covenants  performed, 
al^sptt  Atff^''^  admits  the  ejiectitioti  of  the 
iohtromcnt,  and  only  puts  in  issue  i>er* 
formance  cm  tlic  part  of  the  plainti^Tt 
Farmers*  and  Mechanics*  Tum[>ike  Ca.  v, 
McCullough,  i%  Pa.  Si,  303* 

In  CO  vena  ni  {orrmrchiuie-ttioney,  the  nlca 
of  "  covenant  performed,  it/u^fif  %&f**  does 
not  put  i^e  pUintifTs  title  in  issue.  Hite 
t\  Kier.  38  Pa.  St.  72. 

6*  Roth  IK  MiHer,  15  Serj*.  &  R,  (Pa.j 
105;  Neave  t'*  Jenkins,  z  Yeaie*  (Pa J,  107. 
Comtttrf  Zents  t\  t>et*nard,  70  Pa.  Sf.  iqt- 

Adjniidon  of  Titla. —  In  covenant  by 
vendor  against  vendee,  ivhere  the  declara- 
tion contains  a  general  averment  of  |j€t- 
formance,  the  pka  of  "  covenants  f>er. 
formed  "  admits  thai  the  title  to  the  land 
for  which  a  deed  was  tendered  was  goodt 
Martin  7\  Ifammon,  S  Pa»  St,  270, 

JTi^atiTfl  Pregoaiit. —  Where  the  dc- 
fctidant  covenants  ii*  case  of  the  breach 
of  another  covenant,  lo  pay  a  certain  sum 
as  Ikpikbled  daniatjes  under  the  plea  of 
"c^venanirt  performed,**  the  plaintiff  mnst 
prove  a  l>reach  of  the  prior  covenant ;  in 
snch  case  the  affirm  a  tiirc  p'ea  is  pregnant 
with  a  negative*    Stewart  v.  Bedell,  79  Pa, 
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leave,  etc.,  dues  not  admit  liability  of  nam  where  it  sel 
distinct  and  inconsistent  kinds  of  liability,* 

Under  lh<?  plea  of  performance*  with  notice  of  spe^ 
an  equitable  defence  may  be  given  in  evidence.^ 

WhciK  in  a  declaration  in  a  covenant,  a  material  bn 
agreement  declared  on  is  averred,  a  plea  denying  the  \ 
alleging  that  the  defendants  had  well  and  truly  kep 
covenants*  must  conclude  to  the  country,^ 

On  the  plea  of  covenants  performed,  the  defendant  h: 
to  open  and  close.* 

k  Of  7€fidir  i/i£t€of,  —  Upon  a  bare  covenant  for  i\ 
of  money  the  defendant  may  plead  a  tender^ 

4.  Speciai  Pif^ts. — a.  G^neraiif. — All  special  mat 
fence  must  be  pleaded** 

Pa.  Si*  589;   wAji  there  rcjidy  to  dtti?«E  ' 
camp  7/.   Ackcnnant  24  N* 


1.  Midrlkltifi  7K  StonCj  I 
s.  L\,  2  Cent,  Rep.  547. 

3k  Utadk  TA  ll(>t>kiiis,  Col.  &  Civt  486; 
>   t-,  3  flames  f  >p- 

EpedAt  Mattftn.  —  Unite r  the  nica  of 
**  |}cHorm%iice  with  leave,"  etc,  ancl  nonce, 
ibe  defendsut  may  give  any  thitig  in  evi- 
dence wbkh  he  might  have  pleaded.  Hen- 
tkr  f^.  Frombcrger,  4  U.  S*  (4  Dill)  436; 
Ilk.  u  I.  cd*k>S. 

Uudtr  ibc  plcA  of  *' covcitanu  per- 
lormedi"  without  nolice  of  speciai  matter, 
ihc  defifiidant  cinnfil  give  evidence  of  fail- 
ure *»f  coniiiderAtion,  ur  nun  i>crfijrmani:c 
of  tether  cfiUaieral  covttmnts  on  the  pail 
*A  the  planitilT*  fc^varis  l^  Negiey,  ijSefg, 
R(PalJt8. 

8,  Star  Urick  t.o,  ik  RJdsdale,  34  N.  J,  L. 
(5  Vi4  43^;  Overton  r.  Crabb,  4  Hayw. 
iTcmi.J  top, 

i.  Norns  K.  f n«.  Co*  of  North  America* 
\  Veates  (Pa.K84;  s,  e.,  J  Am,  Dec-  j(So. 

5,  Jobnson  f.  Clay*  7  TaunL  4S6;  s,  c>i 
I  Moore,  aeo. 

FriTolo^  Fbas.  —  In  an  action  oti  a 
^.avenant  for  tbc  delivery  of  goods  k%*ied  on 
by  the  sheriff  as  the  property  of  *\^  where 
(he  bresich  a^>%igned  i*  the  not  delivering 
«>f  llie  pfojjcrty  .iccordinf*  to  iiKrecment.  it 
IS  not  11  yood  pica  that  tht  ^oodn  were  the 
pro|>erJycif  U.^and  that  the  dcfeTtH  ■"'  -  ■  - 
ready  to  deliver  them  subject  t^ 
lights  of  Ik     Hogcncamp  7'.  Acl  j 

In  an  ^tctiun  upon  a  covenant  "  not  to  re- 

Mttivc  certain  goods  off  the  p  rem  be**  where 
ihey  wiTc  levied  upon,"  it  i^  a  frivoUtus 
|ilea  10  a  breach  a:isi|rning  thai  they  were 
removed  off  the  premises  and  were  not 
{lelivered  on  the  day  of  the  «ale«  to  plead 
that  the  defendants  had  the  goods  there  on 
the  dav  of  the  sale,  readv  to  deliver,  be 
'  H  >,  not  answer  the  whok*  brt.u  h  ; 
,  on  A  LMVcnanl  to  deltvef  j^mimIs 
..L..  c-.-^iu  clav  ami  plact:,  it  is  not  *»DtiV 
dent  tor  tht^  ddendan!  |fj  id lei^r  thftt  hi- 
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Whit  Mmtt  be  ptdftddd. 

am    mu-st    plead   special    u 
the  covenant*.     Sioftc  f\  I 
jAla.)  ati  J  Champ  t\   hf\ 
Kfarsh.  (kv.)  246;    ' 
Watis  {Pa'K  265; 
North  America*  3 
J  Am.  Dec.  jfjO;  U^ 
(Tcnn.)  locj;  Shiim      . 
V.  640 ;  Cotnvn»  Dig.  tit.  I'ii 
Bulk  N.  P.  1(^5 

Til  action  of .  ■ 
of  a  term,  tht 
plea  that  he 
lUnnot  a^k  toi 
because  he  ba- 
the premt!>es.     in  order  to 
an  apportionment  on  this  »e 
plead  thi?  facts  specia^llx 
the  whole  action.     l.;(nh: 
z  Wcnd>  (N.  V.)  561, 

The  |;lca  of  lender  u 
that  are  well  alleged*  €ov 
and  assumes  the  burden  u 
performance-     JSryant  v,  Sii 
tAla.>  J30i  Pollard  x\  Tavloi 
214  :  Blirnctt  v,  Crmcher,  -j  H 
Harri-ion  7'.    Park,   »   J     ^ 
%J2\  Mriri'ton  7^  ITobbt^, 
1  Am.  tk'c.  Or ;  Kolbf, 
K.  (Pa.J  tgj;  Neavc  v.  Jt^n 

(PaM'f 

Bxouiing  Perform  ^     r 
may    e5n:use    ftir    ii- 
showing    LViiiluin, 
Saund.  ^04,  *\.  2 1  V. 
1 76  J  Stevenson  z>.  \ 

Eviction  of  '  ^*»  a 

demised  prcrn  '^td 

an  anion  of  1  ir  f 

Sht-p.ifci  15  I'  I  f4 

lli-c,    4J2;    Pt- - I 

(V.  VM5S1. 
10 
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ilea  of  'Miot  guilty'*  is  whally  inapplicable  to  an  action  in 
aot  for  damages  for  the  breach  of  a  covenant  in  a  contract 


irherc  A  ma^t<:r  lirougbt  an  act  tun 
'*     uf  an  ifldcnturc  of  ap- 
ing,  as   A   bfdcht  that 
^  Icti  his*  strvkc  within  the 
c(i  time,  ii  was  hriff  Id  be  a  good 
tkif  rhr  pi.itnrift  had  rvcgkcied  to 
ill   his  trade,  ,ind 
cd  him  to  wutk  on 

^*  .M .niciith,  8  (?cinn.  14. 

*eriorm«afle    toy    PUtatiff,  —  Tht- 

ni  may  jilgad   huvri  ptTftirmaiKc  — 

$r,  Parmtlce,  20  Johns.  (N.  Y.)  180; 

Am.  Drc.  75}  ^by  the  plaintiff  of 

■      .  —  GhiEcnbrook  r, 

™or  (he  surrender 

..,K,   .,,,.   iik^f, -^Thursbv  ^^ 

111    2j^;  —  but  the  dcf^nt^ant 

ihaX  tne  plaTtiti^T  intended  to 

t:nant  as  an   excuse  for  his 

■  n  of  ft,     Coffin  V.  Bassel,   2 

ing   Biidiftrge.  —  The    defendant 

III  I  ihi^  bft.ii;h  alleged  to  have  been 

vcd^  and  plead  specially  that  he  is 

guj.  —  Comyn^   Dig.  lit*   Pleader,  2 

-  by   dii^chatge    111    banj^ruptcv*  — 

on  x.\  King,  4  '1\  R,  1 56 ;  Thursby  i'. 

Saund.  241,  \\.  6,  — by  accord  and 

tion  after  LireacH,  —  Kaye  r*.  Wag- 

I  Taunt.  42S ;  Holmes  t*.  Blogg,  S 

37;  Thompson   t*.  Hrown,  i  J.  B. 

158^  —  by  arbitrameiU*  —  Peytoe  s 

Ci?.  791  Cufiiyii,  Din*  ^'*'  Pleader, 

cj,  — former  rucovery^^  Vooght  t\ 

-  '    H*w  Aid.  (}()^^  —  foreign  attach- 

rcle»tsc«  ;tnd  the  like.    John- 

!  Serg.  hi  R,  (Pa.^  25  i  Comyn, 

.  kr,  2  v.Si  I  Chkt.  PL  47S. 

'  inirnrd  nnd  sarisfLiciion  made 

i  hi  Ijar 

:'/Wag- 

I   1  juin.  [.:..■,  —  nciuii.i  t,.,iij,  a  paroJ 

cm  for  ii   s LI l>sti Tilted  contract   be 

[.     Heard  i\  Wadkaiu.  1  ICa&l,  6jo; 

p.  Arnind,  3  T*  R.  596* 

ling  Tentter —  A   tender  may  be 

"« Ml  iin  «  covenant  for  the 

', ,    Johnaon  v.  Clay,  7 

.    I    J.    B.   Moore,   200; 

■i*  iS,  Para  more  e^  John- 

S'i6i  *,  c,  12  Mod.  376. 

-/  Gtib  i:    \\  65. 

■aa«i,—  A  plci  of  (fvictton  by  title 
Avv^x  it  la  have  been  by 
11!  tbc  demise,  and  tti^t 
.  ..  ,L,,  .,tfv  wnder  the  recovery. 
7K  lttj^trM41,'7  Pa.  St.  r85. 
:litni  of  cuvenaiu  upon  an^  executory 
t  for  the  *i^lc  of  the  land,  for  a  part 
on  Hide  rat  Ton,  the  declaration  averred 
c  plaintiff  iiad  conveyed  the  latrd, 
livercd  p<;>ji%c?«?iioni  accifding  t"j  the 


agree  men  I.  The  defendant  pleaded  that 
the  plaintiff,  knowing  that  he  had  not  a 
perfect  litlc.  ff.iuiJalcntly  deceived  the  de- 
feiulmt  in  that  le&ptci,  representing  that 
he  had  such  a  title.  The  plea,  contain  ing 
no  averment  of  an  offer  to  rescind  the 
contract,  was  held  bad*  Ttnaley  V,  Ogg,  7 
Dana  |Ky.),  3S5, 

hi  an  action  of  covenant  by  which  the 
vendee  bound  himself  to  pay  lor  certain 
land  conveyed  to  him*  &o  ^oon  as  it  could 
be  ascertained  whether  the  same  could  lie 
held  under  and  by  virtue  of  the  vendor *s 
conveyance,  the  vendee  pleaded  { 1)  that  he 
dtd  tiot  hold  ^aid  land  mcrtiioned  in  s^aid 
deed,  underpaid  deed  of  conveyance;  {2) 

that  he  did  not,  on  the  — ^  day  of , 

nor  at  any  time  before  or  since,  ascertain 
that  said  deed  of  conveyance,  metuioncd 
it!  the  covenant,  held  the  land;  (j)  that 
the  vendor  was  entitlecl  to  but  one-fourlh 
of  the  land  conveyed,  and  that  there  wert 
three  other  persons  who  were  entitled 
to,  and  dkl  actually  hold,  said  lands  In 
virtue  of  iheir  right  iS  co-heirs,  with  the 
vendor,  or  have  disposed  of  lhrec*fourlhi>* 
to  their  own  use,  in  exclusion  of  the  ven 
dee  claiming  under  the  deed  aforcs^aid  ;  (4J 
that  tber L-  was  no  assignment  of  the  cove* 
n ant  of  the  plaintiff.  On  demurrer  to  these 
pleas,  the  court  h^Li  that  the  first  and 
second  were  bad,  but  that  the  third  and 
fourth  were  subfttanlially  good,  Whiteside?* 
V.  Caldwell,  9  Verg,  (Tenn.)  421. 

By  deed,  after  reciting  a  grant  to  A*  in 
fee,  and  that  the  defendant*s  wife  was  the 
heiress  of  deceased,  who  died  intestate, 
and  reciting  an  appointment  in  fee  by  the 
defendant  and  his  wifei  in  favor  01  the 
plaintiff,  the  defendant  covenanted,  that, 
notwithstanding  any  act  by  him  or  bis  wift 
or  A.  commiued,  he  antl  his  wife  wcrt 
lawfully  seised,  and  that,  not  with  standing 
any  act  as  afores^aid,  he  and  his  wife  had 
a  good  right  to  convey  j  And  that  it  should 
be  lawful  for  the  plaintiff  to  ciuietly  occupy, 
without  interruption  by  the  clefendant  and 
hts  wife,  or  any  person  lawfully  claimini; 
under  them  or  A. ;  and  that  the  tiek'uthmt 
and  his  wife,  and  all  persons  claiming  under 
thetn  or  A.,  would  execute  to  the  plaintiff 
all  further  assurances,  tn  an  action  foi 
breach  of  this  covenant  for  quiet  enjoy- 
ment, the  declaration  averred  that  P> 
claimed,  as  heir-at-law  of  A,»  deceased,  law- 
ful right  and  title  to  the  premises;  and  then 
set  otit  a  recovcrv  in  ejectment  bv  P.»  by 
which  the  plaintiff  was  evicted.  The  de 
fend  ant  set  out  the  decd^  and  pleaded  that 
A.  died  intestate,  leaving  the  defendant*^ 
wife  her  only  child  and  heiress-at-law ;  and 
thai   the  [>laintiff  instigated  P.  to  claim 


fkm. 


COVENANT. 


for  the  purchase  of  land^  and  may  be  withtlrawn  at  :u 

the  dcfctidanl.^ 

k  Fntud  and  Deceit.  —  Fraud  and  deceit  in  procurinj 
tion  may  be  set  up  as  a  defence  to  an  action  on  a  co 
the  facts  coastituting  the  alleged  fraud  must  be  set  up/ 

right  and  title  lo  the  premises;  and  that  P^  berled^  v,  Lavr^mt^  i  C*  1 

in  eoDseq  Lief  ICC*  nude  the  claim  and  prose-  5,  c,  26  L-  J.  C  I*   I2p» 
ctited  the  ejectment*     At  Ihe  Iriali  ihe  jury        A  dcdaration  in  covenant 

found  Ihnt  the  dctent1aiU*s  wife  v«'aa  not  the  to   K.  of  a  ccrtiiin  steam-cnj 

beir^**sil-law  of  A.;  it  wa^  htld^  first,  that  ihe  filainUff  |;avc  K  an  ort 

the  jury  was  nol  eslorj|>i:d|  by  tlic  recital  in  that  tlie  tlcfifndant  |jrf»nie 

the  deed  of  the  hcir^fnp  of  the  defendants  jjayir.f'nt*     Thr  defi  '   ' 

wife,  truin  fiiidiiig  itiai  she  W4j  not,  tn  fact,  iibintfff  made  fab* 

such  hciTc^a^  ^  V  oung  i^.  kjuticuck,  7  C*  B-  mentation?   as    to    ti. 

310;  s.  c.,  tj  Jur.  5^9;  iS  L.  J.  C  P.  193;  whereof  ih^  ton  »r act  of 

—  »eetftid,  that  the  [jfca,  without  such  alte-  P.  refused  to  perform  tbi 

ji*aiton  of  the  heirship  of  the  defendant*^  fore  the  contract  to  Ik- 
wife,  was  no  an:<^wer  10  the  action, —  V'oung    It  wa*  htid^  that,  atler  x 

V,  Kainc^ckj?  C*  H.  jrO;  s.  c*,  13  Jyr.  539;  ficientiy  averred  that  I*,  h.ui 

iS  L,  \.  C.  F.  igj;  — third,  that  the  afle-  contract.    Haxard  i.  Irwin,  *.' 

gation  in  the  declaration,  that  P  claimed,  95.  ' 

ai  heir-at-law  of  A.,  lawful  Utic,  *uf6cicmly        The  defendant  covenanted 

showed,  after  bthig  pleaded  over  to,  that  tffif  to  use  his  best  emieavo 

he  had  a  lawful  title,  ^ — Wiung  %-\  Ram  cock,  diligence,  to  forward  cert  id  n 

7  C  H,  jiot  s.  c,  fj  jur,  539  i  tS  L*  /.  the  same  *orks  should  Ijc  ci 

C»  K,   193 ;  — and,  fourth,  that  the  gcner-  short  a  time  a^s  prar*      *' 

alitv  of  terms  of  the   covenant  for  quiet  tion  allcgiiig  ai  a  bi 

cnjoymcTtt  was  not  restricted  by  the  iniro-  did  not  tior  wotil'f  v, 

ductory  words  of  the  covetiant  for  the  title  or  dnc   or   any  diligence,  tc 

and  poiver  to  convey,  to  any  act  done  by  Horks  so  thai  the  same  n 

the  defendant  and  his  wife,  or  A,     Young  pitted  in  as  shmr  a  time 

V,  Raincock*  7  C*  R  310;  s>  c*,  13  Jur,  539^  dclendant  pleaded  that  1. 

iS  U  f .  C\  \\  tgj*  endeavors,  and    all   tlut: 

In  an  action  of  covenant  on  a  policy  of  ward  the  works,  so  that  1 

ittisurance  under  &eaJ,  all  special  matters  of  cnm|>leted  lo  as  short  a  ti; 

defence  must  be  pleaded.     Under  the  pica  but   bv  causes  whollv  Ijcyon 

of  covenants  j>erfQrmed,  the  defendant  can-  and  without  any  dehult  oti 

not  give  evidence  which  goes  to  vacate  the  wa>  hindered  and  i>r^ 

polity.     Marine   Ins.  Co,  %k  Hodgson,  JO  Ing  the  ivorks.    On  ■ 

y. -S.  (6  Cr)  206;  bk  3,  l«  cd  ^00.  heU  ^ood,  as   a   if..,.,^.    ., 

In  covenant  to  recover  the  price  of  labor  Viekers  ik  Overend,  30  L.  J. 
covenanted  to  be  performed,  the  plaimitl  1.  San  ford  v.  Cloud,  t;  Fl 
alleged  an  extension  of  the  tmte  of  per-       B,  l[inrfprt4tQUtion.^T 

formance.      I^^uc  w;i,*  taken   on  the  pica  a  complaint   in   covenant   fo 

that  rlie  defendant  did  not  extend  the  time,  covenant  of  pm 
and  thai  the  contract  was  not  performed 
within  the  iime  of  cxtensiou,  The  court 
ke!ii  that  Ihe  pleas  admitietl  i?erforrnante, 
e  X  ce  I  }t  a;;  t  u  t  he  e  X I  cn?ilon .  M  c  Kc  c  ?-.  B  ra  n- 
don,  3  111.  f2  Scam  \  3^. 

By  a  deed  ex|)re!tsea  to  be  made  between 

G*  of  the  first  part,  the  defendant  and  two  cumbered  title,  in  (< 

others,  as  Htireiic!*  of  G.,of  the  second  p;irt,  said  iract  of  ]and  d' 

^\\^  the  plaintiil  of  the  third  (Jiirt,  (i ,  the  in  4aid  contract,  win!.,   

defendant,  and  the  olhertwos^urctics,  jointly  the  plainliff,  al  the  time  uf 

and  severally  covenanted  to  repay  the  plain*  contract,  lud  not,  and  well 

dPf  money*  advanced  by  him  to  CL     The  had  not,  a  Rood  ^\\^  unincui 

defendant  having  l>ecn  sued  for  a  breach  and  to  %*;i id  tract  of  land,  nr  an 

of  this  covenant,  a  plea  that  he  executed  which  Ia\  =  '       uti  ( 

the  deed  in  the  f.ulh  that   l\  (tme  of  the  ant, *'^  an  I  .»v  * 

sufelic$l  should  join  therein  and  execute  the  defen  i v^i 

thefiamc.anit  that  I'^nex^erdJd  jntn  therein  by  the  plaint itt  by  traud 

or  execute  the  ?ia«vc,  is  a  bad  j>lea.    Cum-  ejcecuic  said  contract,**  i*. 

51?^ 


that  the  plaint' 

misrepreaentaf 

this  that  the  r 

defendant  at  ;v 

ing,  and  detivenu^  of   the 

that  he,  the  plaintiff,  had  ^  ^ 


COVENANT. 


Specif  Fleia, 


"^taiutt  pf  Limkaihns,  —  In  a»  action  for  the  breach  of 
.ml  to  warrant  and  defend^  the  statute  of  limitations  is  not 
fnce,  because  such  covenant  runs  with  the  landJ 
d  it  has  been  held  that  the  statute  of  Hmitations  does  not 
to  run  against  an  action  for  breach  of  covenant  of  warranty 
St  incumbrances  until  the  covenantee  has  paid  money  to 
zX  bis  interest.* 

Hen  est  Factum, — ^The  plea   of  nm  est  factum  only  puts 
xeculion  of   the  deed  in  issue, ^     It  admits  a  breach,  and 


\  it  <!f>cs  not  specially  set  up  the 
instituting  I  he  alleged  Tratid,  a»id 
it  *.cf  II  ]>  a  tk  fence  or  or  her  acrioa. 

ntitU  17  Fla.  jj*.  54S,  54Q. 

r«d  Title.  —  It   <!oeA   not,    in 

■  -     ■  i|v  imoui^t  to  1  fraud 

i^'jt,  at  the  time  of 

.  an  d  u  lit  n  c  u  ni  I jic  f  ed 

I  *>  *i*>t  -I  pitrt  o[  the  contract  that 

\  ^han  pa-S5  on  the  day  of  the  s.ile^ 

ii  iht'rcfure   immatcriai  whether  a 

[  had  at  (hat  time  m\  initncu(n1iered 

rtiit.     H  he  was  pre  pared  to  make 

:iile  as  he  cunlracted  for  at  the  time 

£flook  \<%  convey,  that  is  all  the  dc- 

\n&  a  right  m  ict|uire.    Gibson  r', 

,n,  (   Hfiw.  (Mis*.)  346;  Chaimpion 

*,  5  Cow.  (M.  V*.)  5ro;  Greentiy  v. 

r*.  9  Jahn^-  (N,  V,)  i26. 

fe»  in  a  ftoit  in  covenant  for  breach 

T.ict   for  the   purchase  of   fand,  a 

\n\  fitting   out  an  execniion  and 

t  of  the   deed,  and   a  delivery  of 

ioti    under  it,   and    the  defendant 

''    ■  the  pbiiitiff  had  not,  at  the 

ihe  plea,  such  title  as  he  sold, 

■j^id  tlot  he  had;  and  that  the 
\%%\^  iti  a  reasonable  time  alter  dis- 
%  the  fraud,  offered  to  rescind  the 
t,  and  tendered  .1  deed  of  reconvey* 
the  court  ^rf'/i/that  his  plea  was  in* 
V  '  luse  it  did  noi  aver  that 
not  diacovcred  the  fraud 
,  rhe  deed,  and,  if  he  had, 
red  it  by  receiving  the  deed  j  (2) 
\  it  did  not  ;ivGr  that  the  plaintiff 
t  a  sood  title  when  he  made  ihc 
ar,  it  he  had,  it  was  insnffick'iu, 
^ '"  - 1<?  without  title  when  he  made 

,  *nd,^  thniicFh  he  had  no  sjo^^d 
plea  was  filed,  he  might  nave 

H.'t  when  the  deed  was  made 

vi:t  wa5  made;  and  {3)  l>ecijuse, 
d  oi  reci-joveyance  not  lie  hi  g  in  the 
the  court  con  Id  not  judge  of  it* 
icy.     Ttnfjicy  f.  Ogg,  7  Dana  fK\%), 

I  tff  Hotel  \  Befdcttv^f  Drain  &9a.  — 
t  alkgtng  that  the  premises  \vere 
frtr  h-'ttel  purposes  u|>on  the  fa]>tc 
uJaiionH  of  the  leasnr  that  the  ttrain- 
*  aijer|untt,  on  thi  dtsoTvci  y  of  fhc 


faUUy  of  which  the  possession  was  returned 
to,  and  accepted  bv,  the  leajjin*  wai*  htld  to 
be  had  tor  not  allcgrag  at  what  tunc  *hc 
defendant  I  esiziiided;  nt^i  n^mfnt :  but  he 
occujiitd  nearly  to  the  ettd  of  the  term 
without  any  rclinqukhinent  of  rent  by  the 
leasor.     liurruughs  v.  Ciancey,  SJ  lib  ja 

In  such  ca^-ie  a  pk"*^  alleging  a  compromise 
and  settlement  of  the  Mibjeci-maiter  in  con- 
irovcrsv,  under  which  the  kase  had  l>ectl 
snr rendered  and  cancelled,  and  pOiise»v.sion 
gnen  to  the  plaintiff,  was  iffi'i  to  be  bad 
fur  not  averring  that  he  had  accepted  the 
possession.     l^urrough»  v*  CJancey,  53  lib 

1.  Wilder  T'  Davenport's  Estate,  58  Vb 

642  ;  s-  c,  t  New  Eng.  Rep.  Sta 

8.  Priest  -',  Deaver,  22  Mo*  A  pp.  176; 
s.  c,  4  West.  kcp.  3oiS;  Taylor  tf,  Priest^ 
21  Mo.  App.  685;  s,  c»,  4  West.  Rep.  3^; 
DicksKui  V.  Desire,  53  Mo.  1 51-1 63;  Cham- 
l)er?i  V.  Smith,  2j  Mo,  174;  Maguire  tj* 
Riggin,  44  Mo.  512;  Walker  TA  Deaveyt7g 
Mo.  664. 

3.  DeiUon  v.  Bours,  Anth.  (N.  Y.)  177; 
Thomas  7h  Wood.s,  4  Oiw.  {N.  V  J  173  j 
McNeish  r.  Stewart,  7  Cow.  (N*  Y.I474; 
Dale  V.  Rosevelt,  9  Cow ,  fX.  V  J  JO7 ;  Gould- 
ing  £'.  Hewitt,  2  HiJt  (N,  Y.),  6*4 4 ;  llcb- 
bards  tf.  Delapbaine,  3  Hill  (N.  V,),  1871 
C^rdner  v.  Gardner,  to  Johns.  I N  V.J  47  I 
Kane  t^.  Sanger,  t4  Johns.  (M.  Y.|  891 
Harney  ^^  Kerth,  6  Wend.  (N.  V.|  555? 
Legg  v.  Robmson,  7  Wend,  (N,  Y.l  194; 
Cooper  zf,  Watson,  10  Wend.  IN  YJ  202  ; 
Norman  7-,  Wells,  t;  Wend  (N.  Y.J  136. 

Wkat  admittsiji  hjt  Evldeice. —  In  an 
aeliofT  of  covenant  on  a  deed,  all  the 
Ltutcrial  allegations  excein  the  eMceution 
of  the  deed,  are  admiited  by  the  j>lea  of 
unn  ^sf  fnctnm.  Norman  \h  Welb,  17 
Wend.  (N.  Y,^  136. 

Under  n&n  gni  ftutnm^  neither  an  aban- 
donment of  the  contract  nor  the  non-per- 
form  a  nee  of  conditions  precedent  on  the 
part  of  the  pi  am  ti  fit  can  be  given  in  evi- 
dence,    Lara  way  xk  Perkins,  10  N,  Y  371, 

In  covenant,  by  a  lessee  against  his  les- 
sor, no  question  of  title  can  arise  on  a 
plea  of  9i&n  i^t  fiUium^  Barney  v,  Keith, 
6  Wend,  m*  Y.T555 

Election.  ^  Whi're  a  dcelafation  in  covc- 

Ifl 


rtm. 


COVENANT, 


SpwiU?l»u. 


requires  the  defendant  to  take   the  oma  of  showing  the  con- 
trary-^    . 


nmt  contained  several  coynts,  each  of 
which  sec  out  the  insiniment,  bat  only  otie 
breach  was  a^iffnedt  the  defendant  craved 
oyer,  then  i>ieaaed  ^oh  est  f actum ^  and  de- 
murred to  each  count ;  and  the  court  h^id 
that  he  must  elect  to  rely  upon  his  pleas 
ar  demurrers,  both  pleas  and  demurrers 
cover hig  the  whole  declaration,  Angell  v. 
KeUev,  i  HarU.  (N,  Y  *  l6. 

A  declaraiiou  stated  that,,  by  a  deed  of 
July  20,  1S25,  between  the  plaintiff  E.,  the 
deFendant's  testator,  %nd  W.,  E.  for  him- 
self, hts  executors,  etc,  covenanted  with  the 
plaintiff  to  pay  to  VV.  ^1,200.  The  breach 
assigned  was  non-payment  by  E*  in  his 
lifetune  or  by  the  defendant,  as  his  ejtecu- 
tor,  to  the  plaintiff  or  W.  The  defendant 
pleaded  first  h&h  est  factum^  and  \\\  the 
second  plea  set  out  the  deed.  In  thi*  deed 
it  was  stated  that,  by  a  mortgage  dated 
April  i;^,  rS^5t  W,  had  become  mortgagee 
of  the  premiss  to  the  plaintiff  for  /^  1,300, 
with  a  proviso  that  if  the  plaintiff  should, 
within  six  months  after  the  demand  i>f  pay 
ment  of  the  ;^i»2O0  (such  demand  to  be 
in  writing,  but  not  to  be  good  or  valid  un- 
less made  aftei  April  12,  rSzS^  pay  to  \V, 
;^i,2O0  and  interest,  W  would  assign  the 
premises  to  the  plaintiff.  The  deed  de- 
clared on,  then  staled  thatj  for  the  con- 
r^ideratious  therein  mentioned,  the  plain- 
tiff sold  to  K.,  his  executors,  etc,  the 
premi'iejj  for  the  residue  of  the  term,  sul> 
ject  to  the  mortgiige  to  W.  of  April  12, 
(823,  and  to  the  payment  of  irt,JOO  there- 
by secured^  and  interest.  The  plea  then 
alleged  that,  after  the  breaches  in  the 
declaration  on  Oct.  24,  rl^2  5,  the  plaintiff 
l>ecame  bankrupt;  that  the  plaintiff  ob- 
tained his  certificate,  and  that  the  j^j,2O0 
l>ecame  payable  by  the  plaintifif  to  W*  be- 
fore the  bankruptcy  ot  the  plaintiff.  The 
third  plea  Mated  that  the  deed  declared  on 
tvas  the  same  as  that  set  forth  in  the  sec- 
ond plea;  it  then  set  out  the  proviso  and 
covenant  contained  in  the  mortgage  of 
April  13,  1825,  and  alleged  that  no  demand 
in  writing  ofpaynieni  of  the  jf  i,2oo  had 
been  given  to  the  plaintiff.  These  pleas 
having  been  demurred  lo,  it  was  Mtid^  ftrst» 
that  the  declaration  was  good  ;  second, 
that  the  j^r,2oo  was  not  due  until  after 
six  months'  den^and  in  writing  subsequent 
to  April  rz,  1S2S,  and  that  the  second  plea 
wsLS  a  suificicnt  answer  to  the  principal  of 
^r,20o;  third,  that  the  interest  on  the 
£\a^xit  being  payable  absolutely,  and  t^ot 
'm  demand,  the  pica  which  was  pleaded  to 
the  interest,  as  well  as  to  the  principal, 
being  bad  in  part  was  bad  altogether,  and 
that  the  same  objection  applied  10  the  first 
special    pica ;    fourth,   that   the    ftr-it    plea 
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was  bad,  as  it  negatived  on  the  face  of  \\ 
any  possibility  of  interest  in  the  covenant 
on  the  part  or  the  plaintiff's  as^^^ignees,  and 
therefore  that  it  was  not  necessary  for  tht 
plaintiff  to  reply  to  that  fact,  TrcHt  zk 
Smith,  iz  Mees.  &  W.  688 ;  s.  c,  ij  LI. 
Exch.  178. 

SUtatory  Proriiioai.  —  Nen  est  f^l9m 
was,  under  a  former  statute  of  Ohio,  a  plci 
of  the  general  issue  in  covenant,  to  which 
a  notice  of  set-otf  may  be  apjiended. 
Granger  ik  Granger,  6  Ohio,  41, 

The  statutory  provision  in  Illinijis,  thar 
a  defendant  shall  not  be  jTermitted  to  dem 
the  execution  of  an  instrument  declared 
on,  if  he  is  a  party  to  the  same,  unless  ht 
support  his  plea  t>y  affidavit,  doe^  nut  ap- 
ply to  the  plea  of  h&n  est  factum  in  cove 
nam.  Gale's  Stat*  531,  532;  Longley  w 
NorvalL  2  III  (i  Scam.)  389. 

EriiUiiefl  in  PIfltt  ^l  Mon  «it  FaetinL  — 
When  the  deed  is  not  jiut  in  issue  by  the 
plea  of  nmt  est  factum^  the  defendant  ai 
common  law  admits  that  portion  of  the 
deed  which  is  spread  upon  the  record:  it 
other  parts  of  the  deed  are  required  ti» 
support  his  case,  the  plaintiff  must  prove 
them  in  the  usual  way.  Williams  p*  Silk 
2  Campb.  5  [9. 

When  the  plaintiff  has  pleaded  wff/f  a^ 
ftictutttt  he  must,  of  course,  prove  the  alk 
gations  contained  in  his  deelaratiot^s,  a^ 
well  as  the  formal  execntion  of  the  rnstru 
ment  on  which  he  has  declared.  This  i? 
done  by  producing  the  instrument,  and 
proving  by  the  attesting  wittiesses»  wbeii 
they  can  be  had,  tnat  the  deed  was  signed, 
sealed,  and  delivered  by  the  grantor  or 
oTjligor.  Where  there  are  any  a|tcratJon?i 
r*r  erasures,  from  which  suspicions  ma\ 
arise  of  alteration,  these  must  be  removtc! 
before  the  deed  can  be  read  in  evidencr 
Whether  erasures  and  mterlineations  wert 
made  before  delivery,  is  a  question  for  the 
jury.  When  the  alteration  is  against  ttiu 
interest  of  the  party  claiming  under  it. 
the  presumption  is,  that  such  alteration  wa? 
made  Ixrfore  or  at  the  lime  the  justramcni 
wasi  executed.  Heffel finger  v.  Shuts,  ^6 
Serg.  &  R.  I  Pa.)  44  ;  Van  Amringc  i 
Morton.  4  Whart.  (Pa.)  382;  Withers  t- 
Atkinson,  r  Watts  iPa.J,  236^  Arrisnn 
"K  Harmstead,  2  Pa.  St.  191  ;  Bacon's  Abr 
tit.  *'  Evidence,"  F. 

A  mistake  in  drawing  a  deed,  by  which 
the  covenants  were  inverted,  maybe  shuwfi 
under  the  plea  of  nott  est  fitrtum.  Gove 
V.  Woosier,  Hill  &  Den.  fN.  Y.)  yx 

1.  Goulding  t^  Hewitt,  2  Hill  (N.  Y.), 
644- 

In  an  action  on  specialties,  the  plea  wtt 
St  ftSitttm  shall  operate  as  a  denial  of  the 
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Tiere  a  deed  is  pleaded  according  to  its  supposed  legal  effect, 
f si  factum  (the  deed  not  being  set  out  on  oyer)  not  onW  puts 
sue  the  facts  of  its  execution,  but  the  construction  of  it,  as 
;ed  in  the  previous  pleading,* 

'here  a  defendant  sets  out  the  deed,  and  pleads  hou  estfmtum^ 
Iced  so  set  out  becomes  part  of  the  declaration ;  and  the  only 
tion  at  the  trial  upon  that  issue  is,  whether  the  deed  set  out 
executed  by  the  defendant,* 

,  in  an  action  for  breach  of  covenant  for  quiet  enjoyment,  thi.- 
ndant  plead  mm  est  factum,  with  notice  denying  an  eviction, 
lust  prove  that  there  was  no  eviction.^ 

y  an  action  against  the  heir,  on  a  covenant  by  his  ancestor^  for 
^eif,  his  heirs*  executors,  administrators,  and  assigns,  a  pica 
he  has  not  any  lands  by  hereditary  descent  in  fee-simple  from 
incestor,  is  bad  for  omitting  to  negative  that  he  had  estates 
antre  vie  by  descent  from  the  covenantor,^ 
here  the  defendant  is  a  party  to  the  deed,  he  cannot  traverse 
[leration  by  pleading  that  *'he  did  not  grants'*  etc.  but  must 
i  Hon  €si  factum :  but  the  rule  is  otherwise  in  case  of  a. 
iger.** 

Non  fnfregtt  CoiweHtttmmn.  — Tlie  plea  of  nmi  inf regit  comwH 
w  merely  denies  thai  the  defendant  has  broken  the  covenants 
%  forth  in  the  declaration  ;  it  does  not  deny  the  deed,  and  is 
therefore,  the  general  issue ;  yet  it  may  be  pleaded  in  bar* 
where  the  breach  assigned  is  in  the  negauve,  then  the  plea  of 
inf regit  canventioutm  is  bad,  because,  both  the  breach  and  ihc: 
being  negative,  there  can  be  no  issue*' 

le  jdea  of  non  iiif regit  catamttimiem  is  bad  on  demurrer,  but 
lefect  is  cured  by  verdict,**     Hut  if,  in  a  covenant  of  warranty 


^^•*^^  ■'* '"  -'  in  |wifii  of  fact  only^ 

s  shall  ht  ^pect^lly 
iierswhkh  m*ike  the 
,  as   wi*ll   as    ihi>sc 

'  ^c\i.    I  .    i.  16  Vict*   lo;  I   EL 
L  XXK. 

I   Q.  B.  ^14.         "^  ^         ^^  ' 
.  Snclt.  7  DrtwL  at  R,  J49; 

:-,  .Sanger,  14  Johns,  (N.  Y.J  ^. 
r  nqjrr^ld  tK  Fi r *gc fal d,  I  If.  C  L*  R. 

r.jslot   V.   Need  bam,  3   TAunt  27  S; 
^  Man*  50  \\\  HtJtc  Doct.  PUt:. 

n%^  r'L(3acd.)2j7, 238,239. 

general  I ra verse  |>uts  in 

h4w  %K  Chesryn,  i  Cramp. 

'    I T ,   \  ,iyJor  f,  KcciihAm,  2  *rauiit* 

H<>o»*v€li  r.  Fulton,  7  Cow,  (N*  Y»> 
'hdp^  :'.  h^avvver,  i  Aik.  (Vtj  ico; 
fr  It  FriimlHrr^-er.  4  U.  S.  (4  DalL) 
i>k.  t,  L.  ed.  89S. 
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Such  i>lc3  idmiis  ihe  deed,  but  denies 
the  breaches,  ^rtd  put^s  in  issue  aO  stieh 
matters  as  show  that  the  covenant  is  nf^l 
brnken»  or  thai  the  defendant  never  waii 
under  an  obligation  to  fulfil  it.  Roosevctl 
F^  Fullorii  7  Cow.  (N.  Y.)  71;  Davis  *'. 
Clayton,  5  N  Y,  Leg*  Obs.  100. 
t.  Bacon.  Abr.  tit.  **  Covenant/'  L- 
Hon  Inf regit  Ct»DTeiti(m«m  is  not  an 
issnable  plea  lo  a  breach  of  covcnanf 
assigned  in  the  negative.     Tioonc  f«.  Eyre* 

N0H  iitfrei(it  f&mtNfi0ttrm  c;innot  bv 
pleaded  where  a  plaintiff  assigns  a  bread  1 
without  setting  forth  ihc  paniculars  of  tht 
title  of  A  third  persoo,  adding,  **and  su 
the  defendant  did  nf*t  keep  his  covenant." 
Hodgson  V.  East  Indi^  Co.,  8  T.  R  278- 

6.  Roosevelt  V.  Fulton.  7  Cow.  fN.  Y.» 
71 ;  DaviH  r.  Clayton,  5  N.  V.  Leg.  Obs  100. 

If  a  |>laintifr  assiirii^  as  a  breach  thai 
Ihe  defendant  did  not  repair,  a  plea  that  the 
defendant  rlid  not  bte^k  his  covenant  i** 
bad,  on  sjiecial  demurrer,  although  the  dec- 
laration concluded   by  averring  that  **»o 
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Gefoneei  and  Pleu  in  Bar. 


^ 


of  seisin,  the  defendant  plead  no  ft  inf regit  conveutiouem^  the  issue, 
though  informal,  will  support  a  jiidgmL^nt.^ 

f.  Nil  I  lab  nit  in  Temmentis,  —  In  covenant  for  ground-rent, 
nil  kabnit  in  tenement  is  is  bad  on  general  demurrer^  And  in 
covenant  for  rent,  the  plea  of  an  eviction  by  title  paramount  must 
allege  that  it  was  by  a  title  existing  before  the  demise,  and  that 
there  was  an  actual  entry  by  the  evictor.^ 

g.  Non  Damnificatus.  —  Non  damnificatus  is  not  a  good  plea  to 
a  breach  of  covenant.* 

!l  Oyer.  —  Where  a  deed  is  set  out  in  the  schedule  annexed  to 
a  declaration,  it  is  not  necessary  to  crave  oyer;  but  the  declaration 
may  be  plead L*d  to  as  if  it- had  set  out  the  deed.'* 

S,  Defenees  and  Pleas  in  Bar.  — a.  Defence.  — In  an  action  of  cov- 
enant, the  defendant  must  plead  specially  every  matter  of  defence 
of  which,  under  the  circumstances  of  the  case,  he  is  at  liberty  to 
avail  himself;  and  the  evidence  must  be  confined  to  the  issue 
made  by  such  plea,*^ 

In  covenant  against  one  who  sealed  the  instrument  declared  on, 
it  is  no  defence  that  it  was  not  also  sealed  by  the  plaintiff.'  And 
matters  which  show  how  the  dt^fendant  paid  for  the  premises  when 
he  purchased,  form  no  bar  to  an  action  brought  aijainst  him  for 
breach  of  covenant  with  the  plaintiff,  who  is  another  person.* 

the  defendant  has  broken  his  covenant;"  demur  speciaUy,  alleging  the  tnbrecita]  as 

hwK  it  will  be  eooti  after  verdict     TayJor  the  cause  of  demurrer,  without  first  traving 

V.  Need  ham,  2  Tauiil.  278-  oyer  of  the  deed,  and  Matting  it  out  in  h^^- 

1,   Bender   z/.    Fronibcrger,  4   U,  S.    (4  T^lki,  so  as  to  make  i(  part  of  the  record. 

t)alK)  436 J  bk.  ),  U  ed  89S.  Killian  v   ilerndon,  4  krch.  (S.  C\)  195. 

In  covenant  upon  a  warranty,  in  which  A  dedaraiion  in  covenant  coiuained  ^cv 

one  of  the  breaches  assigned  is,  that  the  eral  counts  each  of  which  ^x  out  ihc  in^ 

defendant  was  not  seized  of  a  good  estate  sirument,  but  one  breach  only  was  assigned, 

in   fee,  etc*,  the  plea  of  n&n  infrigit  €on*  The  defendant  craved  oyer,  then  pleaded 

Tentiatitm^  etc.,  though   it  presents  ^n   in-  fwu  ist/ai^tt^m^  and  demuVrcd  to  each  cuurt 

formal  issue,  is  still  sufficienl  for  ihc  court  generally.   The  court  ^^/r/that  he  must  cJcct 

to   enicT  judgment  on.     Render  v.   From-  to  rely  upon  his  pleas  or  demurrers  hi^h 

t>cr^er,  4  U.  6.  (4  DalL)  436  j  bk.  i,  L.  ed.  pleas  and   demurrers  covering  the  whotc 

JSi^S.  declaration.      An  gel  I   ik   Kelsey,   1    Barb. 

S.   Na^lie  V.  Ingersol,  7  Pa.  St.  185.  (N.  Y.)  t6. 

la  CoTBnatit  far  Eent  r«»erTid  by  deed  6*  Jones  z*.  Johnson,  10  Humph.  (Tciin.) 


indenture,  Jtti  Aahtn  m  httcmtnth  is  bad 
on  genii ra I  demurrer.     Naglec  v,  Ingcrsol, 
7  I'a.  St,  185. 
5-   Naglce  v.  Ingersol,  7  Pa.  St,  185. 


184. 

Def«nc0t,  —  As  to  what  defences  ate  ad- 
missible in  actions  of  covenants,  ^ee  United 
States  V.  Clarke,  Ifempst.  U.  S,  IX  C.  }J5; 
4    Hrp"^cncamp'i^  Ackerman,  34  N' J- L.    Gill  t'.  Patton,  1  Cr.  C-  C,  T43p  WiJie  ?. 
l4Zab.J  (3^  Resler,  2  Cr.  C.  C.  \%2\  Scott  i*.  ljint,J 

lft»ii*PeriOTmmiiet.  —  In  covenant  for  non-  Cr.  C-  C.  285 ;  Kuriz  v,  Becker,  5  Cr.  C.  C 
performant:c  \A  an  act  agreed  to  be  done  C71  j  Wilder  f.  Adams,  a  Woodb,&M.CX* 
oy  the  defendant,  a  ]>|ea»  t]iat,  if  the  plaintiff    J29, 

was  d.^mniiied,  it  was  by  \\\^  own  wrong,  is  IntOTftiieo  Policy.  —  In  covenant  on  a 
badondeinurrer;  such  plea  is  only  applita-  polity  under  seal,  all  special  maitcr?  uf 
ble  to  a  bond  of  indemnity*  Marntonv  ?v  defence  must  be  pleaded-  Marine  Ins  Co. 
Hingham,  12  N.  V.  99;  s-  C-.  i  Duer  (N.  Y.),  of  Alexandria  r.  Hodgson,  10  U.  S.  (6  Cr.) 
2091.  20G;  bk.  J,  E..  ed.  200, 

fi.  Hogencampv.  Ackerman,  24  N.  J.  L.  7.  Directors  of  the  Poor  v,  McFadden, 
(4  ZabJ  I  ij.  13  N.  j.  L.  {i  Or.)  230;  Gilhouscn  r.  Wil- 

Hut  where^  in  a  declaration  in  covenant,    link  (Pa,),  3  Titts.  L.  J,  2(4- 
profert  1*  made  of  the  deed,  and  the  cov-       B.  Miller  t',  Halsey,  14  N.  J.  L.  (2  Gr) 
enant  is  misrcciled,  the  defendant  i:  an  not    48* 
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covenant  not  to  sue  one  of  several  obligors  b  not  pleadable 
ar;  it  is  a  covenant  only*  and  the  covenantee  is  put  to  his 
taction  to  recover  the  damages  which  a  breach  may  occasion 

covenant  not  to  sue  one  joint  contractor  is  no  bar  to  a  suit 
ist  another.  To  allow  it  so  to  operate  would  defeat  the  very 
zt  of  resorting  to  a  covenant  not  to  sue,  instead  of  giving  a 
tse,  which  is  to  preserve  the  remedy  aijainst  the  other  parties.* 
if  there  be  a  jomt  decree  against  the  executors  of  two  per- 
,  and  a  creditor  receive  a  moiety  of  the  debt  from  the  repre- 
Uivcs  of  one  of  them,  and  covenants  not  to  levy  the  residue 
le  decree  on  the  estate  of  that  one,  it  does  not  discharge  the 
^sentaiivc  of  the  other,^ 

here  an  action  of  covenant  on  a  scaled  instrument  sounds 
e!y  in  damages,  it  is  a  good  plea  and  sufficient  defence  to 
1  an  accord  and  satisfaction  by  parol,  though  the  general  rule 
lat  a  sealed  instrument  should  be  avoided  by  one  of  as  high 
ttirc.^ 

n  answer  that  the  defendants  conveyed  one-third  to  plaintiffs 
nstake^  was  held  no  defence. '^ 

here  a  covenant  is  assigned,  notice  of  the  breach  from  the 
[nt:d  is  sufficient  to  support  the  action.* 

here  the  conduct  of  one  party  to  a  contract  prevents  the  other 
performing  his  part,  this  is  an  excuse  for  such  non-perform- 

'here  a  building  contract  contained  the  following  stipulation, 
e  said  houses  to  be  completely  finished  on  or  before  the  24th 
)ecember  next,  under  a  penalty  of  £r,ooo  in  case  of  fail- 
'  it  was  held  that  this  was  not  intended  as  liquidated  damages 
:he  breach  of  that  single  covenant  only,  but  applied  to  all 
covenants  made  by  the  same  party  in  that  agreement;  that 
is  in  the  nature  of  a  penalty,  and  could  not  be  a  set*off  in 
ction  brought  by  the  party  to  recover  the  price  of  the  work.* 
an  action  by  a  grantee,  ejected  under  a  paramount  title* 
Tst  his  grantor,  it  is  no  defence  that  defendant  in  ejectment 
not  in  possession,  if  the  grantor  himself  defended  the  cject- 


^ni,  as  ati  eiception  to  thfs  rule,  a  sole 

it  may  pkad  such  covenant  m  bar  lo 

circijiiv    of   .nctioTi.      Bee   Lmc    f, 

riithin  V.  Babcock.  3  Woodh,  &  M. 
■  ■'i     And  see  Fcraon  *%  Sanger,  i 
M.  C.  C  ijS. 
u  tK  Mat  on,  z  Brock,  ^Mursh. 

J*Ik3  v.  Jamesori,  10  Ired.  (N*  C.)  L. 

^Vriphi  tf.  Xipplc,  92  Ind  31Q. 

I'jM    Vtrhten    r.   Graves,  4    Johns. 

)  W- 


t.  United  States  v.  Feck,  t02  U.  S,  (11 
OtloJ  G4  ;  bk.  56,  L,  cd.  46. 

r  Tayloc  t^.  Saiidiford,  10  U»S,  (7 Wheat) 
13;  bk.  5,  L.  cd.  384. 

9.  Jones  V,  WhilsEftt,  79  Mo,  fSS. 

Houi^  to  (Grantor :  Baf»ao«,  —  A  grantee 
sued  his  t^ramoT  for  bre-ich  of  toveitant, 
allegmg  the  evklion  of  the  paittee  bw  the 
holder  of  a  |)ar;imoui>t  title  In  an  action  to 
which  the  grantor  was  a  party*  The  court 
k^iii^  first,  that  the  grantor  m  his  answer 
could  set  up  that  he  wa&  tiot  a  party,  and 
had  no  notice,  and  could  t>Mce  on  the 
l*raniec   the  burden   of  proving  that  the 
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In  an  action  for  breach  of  covenant  of  warranty,  the  defence 
that  the  covenant  sued  upon  was  a  joint  one,  and  that  it  was  sued 
upon  as  several,  can  be  made  under  an  answer  denying  that  there 
is  any  thing  due.^ 

In  covenant  for  breach  of  warranty  of  title,  the  defendant  may 
show  that  the  deed,  though  absolute  on  its  face,  was  in  reality  a 
collateral  security  for  a  debt  due  to  a  third  person,  and  that  the 
plaintiff  had  no  real  interest  in  the  title.*  And  where,  by  the 
terms  of  a  contract  for  the  sale  of  the  land,  A.  agreed  to  deliver 
to  B.  a  good  deed  to  the  land  upon  the  performance  of  certain 
covenants  by  B.,  and  A.  sued  B.  for  breach  thereof,  it  was  held 
that  it  was  no  defence  that  A.,  at  the  time  of  the  making  of  the 
contract,  had  not  a  good  title  to  the  land.' 

Where  a  purchaser  had  obtained  a  decree  for  conveyance  upon 
his  securing  the  balance  of  the  purchase-money,  but,  upon  the 
vendor's  filing  the  deed,  failed  to  take  it  and  comply  with  the  de- 
cree, it  was  held  that  he  could  not  contest  an  action  of  covenant 
brought  by  the  vendor  for  a  subsequent  instalment.* 

In  an  action  of  covenant  for  the  breach  of  a  covenant  of  war- 
ranty, the  defendant  is  estopped  to  say  that  his  prior  deed  to  the 
said  land,  by  virtue  of  a  judgment  in  a  special  proceeding,  is  not 
valid  and  paramount  to  his*  deed  to  the  plaintiff.  The  existence 
of  a  better  title,  with  actual  possession  under  it,  is  a  breach  of 
the  covenant  of  warranty.* 

Notice  of  incumbrance  does  not  affect  the  right  of  a  grantee  to 
recover  for  the  breach  of  an  express  covenant  against  incum- 
brances.* 

In  an  action  in  covenant  for  the  breach  of  a  contract  for  the 
purchase  of  land,  a  plea  of  want  of  title  in  the  vendor  should  show 
specifically  the  defects  in  his  title  ; '  and  the  defendant  must  show 
by  allegation  and  proof  who  claims  title  to  the  land,  and  that  the 
title  thus  claimed  is  good.* 

A  verbal  agreement  between  the  parties  to  a  deed  made  at  the 
time  of  the  delivery,  or  previous  thereto,  that  one  of  them  should 
be  released  from  the  covenants  contained  in  the  deed,  cannot 
defeat  an  action  for  an  alleged  breach  of  those  covenants.® 

eviction  was  right ;  second,  that  the  grantor  that  the  vendee  of  land,  at  the  time  of  his 

if  not  a  party,  and  not  notified,  could  set  purcliase,  knew  of  the  insufficiency  or  in- 

up   against   the    grantee   a   valid  defence  validity  of  the   vendor's   title,  is  not  an 

which  the  grantee  could  have  had  against  available  defence  to  an  action  on  the  cove- 

the  eviction.     Walton  v.  Cox,  67  Ind.  164.  nants  of  the  deed  received  by  him  from  the 

1.  Patrick  v.  Leach,  i  McCr.  C.  C.  250.  vendor,  either  at  law  or  in  equity.   Sparrow 

2.  Parke  v.  Chadwick,   8  Watts   &   S.  v.  Smith  (Mich.),  s  West.  Rep.  763. 
(Pa.)  96.  7.  Capeland  v.  Loan,  10  Mo.  266. 

8.   Sanford  v.  Cloud,  17  Fla.  532.  8.  Walker  «r.  Towns,  23  Ark.  147. 

4.  Herdic  v.  Woodward,  75  I*a.  St.  479.         The  "  bare  naked"  allegations  of  a  want 

5.  Hodges  V.  Latham  (K.  C),  25  Cent,  of  title,  even  when  it  is  a  good  plea,  is  not 
1^.  J.  497;  s.  c,  3  .S.  K.  Rep.  495.  sufficient.  Sanford  v.  Cloud,  17  Fla.  532, 549; 

6.  Watts  V.  Fletcher,  107  Ind.  391  ;  s.  c,  Gibson  -•.  Newman,  i  How.  (Miss.)  346. 

5  West.  Rep.  7i)S-  ®-  Wadsworth  v,  Warren,  79  U.  S.  (>2 

Notice  of  Defective  Title.  —  And  ilu-  f.irt    Wall.)  307 ;  bk.  20,  I-.  ed.  402. 


COVENANT. 


Der«iioei  uid  Hmi  is  Bar 


Tiat  the  estate  has  been  fully  settled,  and  land  apportioned, 
(o  defence  in  aetton  against  the  administrator  by  decedent's 
snantee.^ 

L  covenant  by  a  lessee,  to  occupy  the  premises  as  a  dwelling* 

se»  implies  a  covenant  by  the  lessor  of  fitness  for  occupancy  ; 

the  amtiunt  expended  by  the  lessee  for  necessary  repairs  i^ 

^  against  a  claim  for  rent,^     Yet  it  has  been  held  that  the 

ivt  that  a  house  leased  for  a  residence  becomes  uninhabit- 

%  will  not  sustain  an  action  in  covenant,^  unless  this  condition 

he  property  resulted  from  the  act  of  the  lessor,  or  from  thost 

ling  a  paramount  title-* 

,  Pkm  in  Ban  —  Where  there  are  mutual  covenants,  one 
not  be  pleaded  in  bar  of  the  other.^ 

in  obligation  under  seal  can  be  discharged  before  a  breach  only 
I  se:iled  instrument.  After  a  breach,  any  agreement  or  trans- 
on  that  would  operate  as  an  accord  and  satisfaction  inordinary 
:s  may  be  pleaded  in  discharge.** 

n  covenant  on  a  policy  of  insurance,  the  defendant  may  plead 
iliat  one  of  the  plaintiffs  has  assigned  all  his  interest  in 
>cy  to  the  other,  with  the  assent  of  the  company,*^ 
!Y  an  action  on  an  instrument  under  seal,  if  the  contract  is  still 
:utory,  or  has  been  rescinded  before  suit  brought,  or  the  con 
ration  has  entirely  failed,  the  defence  of  fraud  in  the  conoid- 
ion  should  be  pleaded  in  bar:  but  where  the  contract,  having? 
n  executed,  has  not  been  rescinded,  and  the  consideration  hast 
rely  failed,  such  defence  cannot  be  pleaded  in  bar;  it  can  only 
ised  at  the  tnal  to  reduce  the  amount  of  the  plaintiff's  recovery,* 
Eviction  of  the  whole  or  any  part  of  the  demised  premises  h 
>od  pica  in  bar  to  an  action  in  covenant  for  rent,^ 
n  an  action  for  breach  of  coveuant  of  warranty  in  a  deed,  the 
*  having  failed  to  one-third  of  the  property,  an  answer  which 
ged  that  the  defendant  was  the  owner  of  the  land  described, 
ject  to  the  rights  of  a  married  woman  to  one-third  thereof,  and 


Tivlor  r.  Pfic5l,  31  Mq*  App.  6S5; 
4  West*  Ecp   3*9. 

r: r.  ArroUj  109  Pa.  St.  473;  5,  c, 

,  -.    n r.r>,!icy,  26  Pa,  St.  njj 
'  Pa.  St,  29 J. 
'n  (Pa,),  8  Cent*  Rep. 
jiL  L.  j.  14:  9  AtK  Rep.  437, 
■:  p.  Eyre,  2  VVtn.  B|.  1312;  s.  c^ 

.  — >^  t*  North  America  Fire  Insuf- 

Co,  I  Uni  (N.  v.).  71. 

Ixjfd  v.  liroakfield,  37  N.J.  L.  (8  Vr,) 

itiJicsft.  ^  A  plea  10  an  aciion  of  ci*vc- 

■ '       .incc  it  wa>  made,  so  much  there* 

lircd    ihc:    df-fttndant   to  deliver 

.  LseU   of  carii.  20,000  jxitinds   of 

pr,6  tiorseSt  65  head  tii  hogs,  ar*d  25 


bead  of  cattle^  wa.^  waived  by  a  subseqycivl 
contract  between  ^aid  defencLint  aiKl  iiiiid 
teatsttor,  tn  his  lifetime,  so  that  said  defend' 
ant  was  not  bnund  to  dcHver^aid  horsed, 
cattle^  DKerv,  and  hog^^  as  may  hapi>cn  to 
die  or  be  lost  without  any  neglect  of  dc- 
fenda])t«  before  the  day  appointed  for  their 
delivery,^ and  defendant  avers  that  a  iargt- 
n umber  of  said  horses,  cattle,  and  ojten  did 
die,  or  were  lost,  witliout  his  default,  before 
the  time  appointed  for  their  delivery,  etc,  — 
is  bad  because  an  executory  parol  contract 
cannot  be  pleaded  in  bar  ot  an  action  on  u 
sealed  instrument,  and  also  because  of  un- 
certainty in  noi  alleging  how  many  of  tht 
horse R,  etc.,  had  died  or  were  lust  Sorrel! 
-A  Craig,  S  Ala.  566. 

9,  Smith  T/.  Shepard,  1 5  Pick,  fMassj 
147;  a.  c*,  25  Am.  Dec.  45^;  Pendkton  ?; 
Dveitj  4  Cow.  (X,  V;)  5Sr. 


TUu. 


COVENANl. 


Eeplintksi. 


tliat  the  plaintiff,  having  full  knowledge  of  the  Interest  of  such 
erne  covert  therein,  conlractecl  for  the  land  subject  to  her  daim, 
and  agreed  to  assume  and  pay  off  the  incumbrance  created  by  her 
estate,  was  held  bad  btjcause  the  interest  of  the/r7ir^  wveri  mm 
not  merely  an  incumbrance,  btit  was  an  estate  in  the  1an<I  itself,* 

A  reconveyance  by  mortgage  to  covenantor  is  no  release  or  bar 
to  such  covenant^  nor  has  a  purchase  by  covenantor  at  sheriffs 
sale  any  such  effect.® 

If  the  breach  of  a  covenant  assigned  be  that  the  State  had  no 
authority  to  sell  and  dispose  of  the  land,  it  is  not  a  good  plea  in 
bar  to  say  that  the  governor  was  legally  empowered  to  sell  and 
convey  the  premises^  althoug^h  the  facts  stated  in  the  plea  of 
inducement  are  sufficient  to  justify  a  direct  negative  of  the  breach 
assi^^aed.^ 

The  plea  hoh  uif regit  canveutionem,  while  it  merely  denies  that 
the  defendant  has  broken  the  covenants,  and  does  not  raise  the 
general  issue,  yet  it  is  a  plea  tn  bar* 

Where  rent  is  payable  at  different  times,  a  new  action  h'es  far 
each  instalment  remaining  unpaid  ;  and  where  judgment  is  taken 
for  unpaid  instalments,  and  other  instalments  are  not  yet  due,  such 
judgment  will  be  no  bar  to  a  suit  on  such  subsequent  instalments, 
if  not  paid  when  due-^ 

c.  Picas  in  Adatcmtat,  —In  an  action  on  a  covenant,  a  defend- 
ant will  not  be  permitted  to  plead  at  the  same  time  in  bar  and  in 
abatement  to  the  same  matters,**  Nor  can  a  defendant  plead 
in  bar  the  same  matter  which  he  has  previously  pleaded  in  abate- 
ment, and  which  has  been  overruled.' 

When  an  action  is  brought  against  two  defendants,  each  may 
plead  distinct  matter  in  abatement  of  the  suit,*  or  one  may  plead 
matters  in  abatement*  and  the  other  may  plead  matter  in  bar* 

A  plea  in  abatement,  by  a  defendant  sued  in  covenant  as  the 
assij^nee  of  a  lease,  that  the  right  and  interest  in  the  premises 
vested  in  him  jointly  with  another  person  named,  is  bad,  for  not 
showing  how  the  premises  came  into  the  joint  possession  of  him- 
self and  that  person.*** 

6,  Rfpiicati^iis.  —  In  actions  in  covenant,  the  declarations  state 
the  breach,  and  ihe  pleas  usually  deny  it,  and  conclude  to  the 


L  Bevert/,  North,  ro?  Ind.  544;  s.  c,  5 
Wisst.  Rep.  S64* 
a*  Lui  I/.  TKomaj5t,  z  N.  j;  L,  (1  Ptn.) 

107  e. 

3*  t**!  etc  her  t^  Peck,  10  U*  S*  (6  Cr.)  87 ; 
I)k.  3,  L.  cd.  162. 

4.  KooscvclE  tK  Fulton,  7  Cow.  \H.  Y,) 
7r;  Fhclps  f^  Sawyer,  1  Aik.  (Vl.J  150: 
Bender  v.  Prombcrger,  4  U.  S*  (4  DalLJ 
4 16;  bk.  r,  L.  ed.  89S. 

d.  Cross  V.  LlnitGd  Siatefi,  St  U.  S.  (t4 
W^n^  479;  bk.  2<K  L.  etl.72f. 

6.  CjTertmrs,  —  Such  as  mm  tsi  fnifum 
.iiid  ooverturc  of  the  pLiintlff  sincv  the  esc- 
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cydon  of  ihe  instrument  sued  on*    Palmer 
p.  Uixon,  5  DowJ-  &  Rvl  62^;  MtM  v. 
Mablsrfky,  Case*  irmp.  Hartlw*  r jt 
t.  Coire  P.  Higbcc,  It  N.  J.  U  (6  HaJ*t^ 

395* 

i,  Comvri,  Dig*  tit  **  Abatenieniv**  1,  6. 

Hiul^iid  ftaa  wif«  Pelindiiiti*—  Huw 
ever,  it  seem*  oth^t^se  where  hufcand 
and  «Mk  Arc  defentictnts,  Comfn*  Dig.  th* 
"  IM folder,"  2  A.  3 ;  \\'atson  r.  Thcirpe»CnK 

B-  Comyn,  Dij?.  Hl  **  Abitement,**  1, 7. 
10.  Heapf*.  Livingston,  t  D.ft  L.  I34;>^t^ 
t  [  M.  &  W- 8961 7  ;ur .  954;  I J  L»  j.  EjDch.  4  j». 


COVENANT. 


MAltert  «f  pT«eCi<3e. 


try,  and  for  tTiat  reason  replications  do  not  occur  in  this  action 
ten  as  in  the  other  forms  of  acticm  ;'  hut  when  proper,  they 
]joverne(J  by  the  same  general  rules  reiating  to  replications 
her  actions.* 

AfaHers  pf  Pmctict,  —  In  an  action  of  covenant  to  recover 
price  stiptilaied  for  buiUllng  a  mill-dam,  which  the  plaintiff 
fianted  to  *i!l  with  rocks  and  gravel  in  a  proper  manner,  so  as 
:ep  the  dam  safe  and  tight*  the  plaintiff,  in  his  declaration, 
ed  that  the  defendant  directed  %vhat  rocks  and  gravel  should 
jed,  and  that  the  same  were  used,  and  the  dam  made  as  close 
tight  as  it  could  be  with  such  materials.  The  defendant 
led  that  he  did  not  designate  the  materials,  and  direct  them 
f  pui  in  the  dam.  Upon  this  plea,  issue  was  taken  ;  and 
he  irial,  the  dcfendatit  moved  the  court  to  instrnct  the 
that  the  issue  was  immaterial,  and  to  be  disregarded  by 
I,  which   was  refused*     It  was   held   that  this   refusal    was 

ke  Morris  v,  W;ids worth,  1 1  Wend,  became  due,  he  assigned  alt  hw  estate  and 

4  100*  intcrcsi  m  she  premises  to  A,  and  li.,  to 

n  9n  action  for  the  breach  of  a  cove-  which  pUiniiff  aliegeO.  by  way  of  rephca- 

of  semtn  where   ihe  dcdarauon  as-  lion,  that  m  and  b^th^  jiMietiture  the  IcHMee, 

1  breach  by  nci;ativJng  the  words  of  for  himself,  his  exectit<>r!>»  adminiMrators^ 

>vcnnnt.   ^nd    the   defcntknts   plead  and  ^.ssigns  covenanted  tinvt  he,  his*  cxccu- 

hey  wire  ^'^iscd.  in  the  wordss  uf  tiie  tors  and  admin isiratars,  shuuld  tiot  assien 

int,  the  uplication  may  simply  rcit*  the   premises  without  the  cmiscnt  of  the 

:hc  breach  assigned;  for  the  bnrden  lessor,  ainl  that  no  consent  was  given,  the 

jving  a  seisin  b  on  the  dcfend^int*.  court   hihi^  firsts  th^t  the  replication  was 

«  facts  are  not  supposed  to  be  with-  bad,  inasmnch  a^  ihe  covenant  of  the  leasee 

I  lilainiiflf's    kna^\  ledge*     Abbott   ik  not  to  assign  did  liot  Mnp  the  ii^sigiit'C  from 

14  Jf*hns  (X*  v.)  2^,  sctttnc  op  the  assignment;  and  secondly, 

Jijiiru^ — To  a   |jlea   of    lease   and  that  the  action  being  fumided  oii  pr>vity  of 

:  TO  .1  count  for  breach  of  covenant,  I  he   esl^lc,   the   liahiliiy  of    the    assignee 

a  j*ood  replication,     Douglass  ceased  as  ftuon  as  the  privity  of  estate  xva** 

ii,  46  N,  j,  L.  (17  Vr  )  114.  destroyed*     Paul  \\  Nur^e,  S  Barn,  ife  C. 

irtuits  fr&m  BeeJaratioti,  —  A    dec-  486, 

n  by  A.,  rhe  ^Nrviviitg  lessor  in   a        Where  the  plaintiff  owned  a  steamboat 

or  veairs,  granicd  by  A\^  B ,  and  C,  which  was   about   to    lie   sold   on    certain 

delcndafU,  on  a  covenant  to  repair  chattel  mortgftges,  and  the  ciefeudant  agreed 

ivc  in  re|i*iir^  assigning  breaclies  in  with  him,  under  f-eal,  that  he  would  become 

i>;iiring,  and  in  not  leavmg  \\\  repair  the  purchaser,  if  the  boat  could  be  bought 

end  of  the   lerni,  |o  which  the  de-  for  $30,000^  and  would  allow  the  plamiilf 

'     fied  that  A.,  M.,and  C  tfrt*m  the  an   interest   therein,   in   covenant  on    ilit 

;Jng  the  demise  uniil  the  death  agreement,  the  j>lai«liff  declared  that  iJic 

^       \,  and  C*  afterwiirds,  had  a  re-  defendani  neKCccicd  to  make  the  purchase, 

D  for  a  longer  term  ot  years  cxpec-  though  he  might  have  done  ao  for  ihc  sium 

m   the    lease  J    and    that    after    B.'s  mentioned.     The   defemlant   ple.xded    that 

'  any  breach  of  cr^venant,  he  attended  the  sale,  ^\m  bid  SjO.oDOi  Uu 

i'-d  such  reversion  to  D,  that  the  boat  was  sold  to  a  htghcr  bidder* 

iiscd  to  have  ajiy  re-  to  wit,  for  S3O1300.     The  piaintiff  replied* 

^.     Replication,  that  that  the  purchase  by  a  higher  bidder,  and 

'[,  in  ltd  the  death  of  the  higher  bids,  were  made  by  fraud  and 

ir  were  A.   and  C,  afterwards,  pos-  collusion  with  the  defendant,  for  the  |>ur- 

uf  the  rieverftion  in  the  premises,  is  pose  of  evading  hb  agreement*     'i  o  this 

i>  being  a  dep^irture  from  the  dccla-  replica tinn   the  defendant   demurred   spc- 

ci'dly.  The  conn  A^/*/,  that  the  re  j>lica[5o»i 
was  good,  and  ^s  not  a  depajturc,  Bame 
V.  Drew,  4  Uevi.  (N.  V.)  58;. 

$,  McKec  V.  Brandon,  J  III.  {z  Scam.) 
5J9. 


(itcen  XK  Jsmes,  6  Mee^.  &  W» 

pfCt  in  an  action  against  the  assignee 
li!:!-*?  fo(r  the  non-pavment  o^  rentj 
iHMi  mtcrijosed^  ihar,  before  the  rem 
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COVENANT, 


Onu  Frobuidi 


An  action  on  a  covenant  in  a  lease  to  pay  rent,  brought  before 
the  rent  is  due,  is  premature,  and  should  be  dismissed* 

X.  Evidence. —  i.  Onus  Probandi.  —  In  an  action  in  covenant, the 
burden  of  proof  is  usually  on  the  plaintiff  to  establish  the  allega- 
tions in  his  complaint;*  but  the  defendant  has  the  burden  of 
establishing  his  plea,  although  a  breach  of  the  condition  of  the 
covenant  is  alleged  in  the  dijclaration,^ 

But  where  the  defendant  is  defaulted,  in  an  action  of  covenant, 
the  plaintiff  is  not  bound  to  prove  the  averments  in  his  declaration* 


1-  Durycc  ik  'rurner,  30  Mo-  A  pp.  3+ ; 
s.  c.^  3  West.  Rep.  442. 

2.  Prima  Facia  Pronf.  --  It  is  prima /acU 
siiiflicknt  if  the  plaintiff  proves  the  txecu- 
tion  of  the  covenant  by  the  defendant :  he 
is  not  required  to  produce  or  prove  the 
counterpart.  Patten  v.  H  trust  is,  26  N.  J»  L. 
\2  Dutch.)  293. 

\i  a  lease  dcschbci  the  demised  land 
as  meadow  land,  no  other  evidence  is 
neces.'jary  to  prove  that  it  was  meadow 
land  at  the  commencement  of  the  term, 
liirch  1/^  Stevenstm^  3  Taunt.  469. 

In  covenant,  the  obligaiion  on  which  it 
is  brought  is  primed  ft-tcif  evidence  of  a 
consideration;  and  I  lie  defendant  cannot, 
by  pleading  negatively  ihat  it  *'  was  given 
without  cons  i  lie  rat  ion,"  throw  the  burden 
of  proof  on  the  obligee.  Boon£  t/*  Shackle- 
ford,  4  Bibb  (Kv.)t  67- 

Dftmagai. —  f'hus,  in  an  action  on  cove- 
nant sounding  in  damages,  the  damages* 
depending  on  matters  outside  of  the  record^ 
and  not  being  capable  of  determination 
from  the  instrument  itself,  must  be  proved, 
although  the  cause  of  action  is  admitted. 
Simonrcin  v.  Winter,  10  U.  H.  (5  Pet.)  141 ; 
hk.  H,  L.  cd.  75. 

Failnra  to  daliTar  Property.  —  In  cove- 
nant for  not  dcliverini?  property  according 
to  the  covenant,  if  issue  be  joined  upon 
the  plea  that  ihe  defendant  has  not  broken 
his  covenant,  the  burden  is  ujx»n  the  plain- 
tiff to  show  that  the  property  was  not 
delivered,     Saw  telle   f.  Saw  telle,  34    Me. 

Aetiom  agalnit  Aisi^aa.^On  an  issue 
tendered  by  the  defendant,  denying  his 
holding  as  assignee,  the  plaintiff  linlds  the 
'Liffiimative,  and  has  the  burden  of  proof. 
I  Rinsing  V.  V^an  Alstyne,  2  W^end.  (N.  Y.J 
361. 

It  is  obviously  a  question  of  fact  whether 
the  possession  of  the  covenantee  h,is  been 
transferred  from  his  elder  title  to  the  newer 
and  lictter  title,  which  he  has  ac<|tiired  by 
|Hirehase,  under  such  circumstances  as  that 
he  may  be  &aid  to  have  s\iffered  an  invol- 
untary lass  of  possession  tantamount  to 
an  eviction  thcrefrmn.  KcHog  v,  Tlatt,  33 
X.  I.  L.  (4  Vr.i  32S, 

Impotent  Pleai.  -    ^f:ltte^  that  is  not  well 


pleaded,  and  is  not  an  an&wer  to  the  breach 
assigned  in  the  declaration,  cannot  be  con- 
side  red  a^  an  admission  of  the  cause  a( 
action  set  forth  in  the  declaration,  so  as  to 
excuse  the  plaintiff  from  proving  the  alle- 
cation*^  in  his  declaration.  Ntmonton  p. 
W  inter,  30  U.  s.  {5  Pet.)  141  ;  bL  8,  L  ed 

3«  Douglass  I'.  Hennessy  (R.  L),  5  New 
Eng.  Kcp,  94.  See  also  S.  C-,  J  New  Kng. 
Rei).  ^211   Index  Z,  31. 

Breach  by  Leiiee  of  Pitlilifl  Eotua.— 

Thus,  in  an  action  by  a  lessee  of  a  house, 
that  he  would  use  his  be^t  endeavors  to 
continue  it  open  as  a  public  licensed 
victualling  house,  and  to  increa.se  iis  trade, 
and  that  he  would  not  remove  the  trade  or 
the  license  to  any  other  public  house,  the 
breach  assigned  was  that  he  did  not  use 
his  Ijcst  endeavoTis  to  continue  the  house 
open  as  a  public  licensed  victualling  house, 
but  allowed  it  to  be  discontinued,  and  the 
license  to  l>e  removed*  The  plea  was  only 
that  the  dtfcndant  did  use  his  best  endeat- 
ors  to  continue  the  house  open  3iXid  increase 
the  trade  according  to  the  covenant  After 
the  lease  was  granted,  in  consequence  of 
cojn|)laints  of  irregularities  in  the  conduct 
of  it  by  the  tenant,  the  license  was  uken 
away  by  the  magistrates;  and  from  that 
time  till  the  lease  expired,  the  bouse  had 
not  been  1 J  censed.  The  court  held  that  iC 
lay  on  the  defendant  to  show  that  he  did 
some  act  after  the  license  was  taken  away, 
such  as  applying  for  a  re- hearing  of  the 
case,  or  some  other  act,  endeavoring  to 
obtain  the  continuance  of  the  license,  and 
to  get  the  house  open  again.  Under  t\ 
fervor,  S  Car.  &  R  51S, 

4,  Courder  v,  Graham,  T  Ohio,  J47. 

Default :  Dadaotloni.  —  The  detendaot. 
afur  judgment  by  default,  cannot  give  in 
evidence  an  agreement  signed  hy  the  plaiiv 
tiff,  engaging  to  make  deduction  on  the 
happening  of  certain  events.  Temple  ton 
V.  Tearse,  2  Hayw,  (N,  C.)  339. 

Hut  where,  in  an  action  K>r  a  breach  ol 
the  covenant  of  irishi^  the  defendant  ha.*- 
been  defaulted  l>ccause  he  failed  to  file  aa 
answer,  he  may  offer  evidence  upon  the 
c^uestion  of  damages,  when  the  avcrmetit 
is  bad,     Uartell  v  Braunsdarf,  57  Wis.  1, 
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mi  of  ait  absolute  refusal  before  the  expiration  of  the  time 

for  performance  of  a  covenant,  is  not  enough,*  unless  the 
dant  has  put  it  out  of  iiis  power  to  perform,*  or  unless  refusal 
:onimunicatecl  for  the  purpose  of  influencing,  and  did  influ- 

thc  conduct  of  the  other  party  to  his  damage.^  But  the 
tdant*s  omii^siorj  to  deny  a  due  allegation  of  a  request  and 
al  dispenses  with  the  necessity  of  proving  a  demand.'* 
f^nmn  facie  case  is  aiadc  by  the  plaintiff  in  an  action  for 
;h  of  covenant  of  warranty,  when  the  deed  is  introduced,  and 
jBce  isi  given  to  show  that  the  grantor  had  no  title  to  the  land 
h  he  assumed  to  convey*^ 

an  action  on  a  covenant  for  breach  of  warranty  in  a  deed, 
tiff  need  not  prove  an  eviction  by  judgment  of  law,  but 
burden    is    upon    him   clearly  to  establish    the    paramount 

here  the  plaintiff's  title  is  in  issue  in  an  action  on  his  execu- 
contract  to  convey,  the  burden  of  proof  is  on  him  to  show 

>anicl8  7h  Newton,   114  Mass.  5J0; 
9  Am.  Rep.  3S4* 

►cars  7f.  Conovcr,  4  Abb.  (N.  Y*)  Ct* 
Dec-  179. 

en  I  Kb  fact  Is  reiied  on  as  an  ca- 

-     -»t  performing  or  tendermg  per- 

1  mu-st  be  pleaded*     Van  Rcns- 

■iiller.  Hill  &  D.  liupp.  (N.  Y.) 


^ec  Skinner  v^  Tinker,  34  Barb.  (N  V.) 
rhooias  P.  Wickmatin,  1  Daly  iN.V4, 

-'-*  n  fA  Davisorii  2   Duet  (N*  V^)» 

i\  Woods,  Joq  Ind.  2t)t ;  s.  C*»  7 

ff^ymac*  iwder  Statute.  —To  prove  ii 

::,  it  is  not  etrougU  to  prove 

ificc  was  oslciisibly  uuulc 

■"'"^  of  the  suiutc ;  U  tnust 

r-  land  was  embraced 

of  ibc  law*     Wmez'. 

i!i,  16^  I  lid.  2^\ ;  S.C.,  7  WesL  Rep. 

"  '  '  ".  9  I.e.i  (Tenn.J.  137* 

Pvssesdon .  — -  W  here, 

ui»  1  111 --session,  the 

I  lent  is  ad- 

.  'I  the  partv 

,1  tilt  poisjcisor  holds  It:  b  Ixitri 

'\A  dutv  of  the  possessor  to  yield 

rty  Iiaving  paramount 

■1  in  further  litigiitioru 

Miss.  335. 

iitce  may  yield   to  a 

-  5Utt  against  tlie  cove- 

*T.  I  Ik   bujdtn  of  showing  that  the; 

tti  which  he   yWldeil  was,  in  fact,  a 

*    '  tm    the    covciinnlee. 

■  TcK.  531. 

jvenants  in  it  deed  by 

rantee^  if  ho  »ci«  up  that  he  had  Fhtcu 


evirted  from  the  premises  because  he  had 
yielded  possession  ttici:ei>f  to  a  paramount 
Eitk%  he  musl  show*  by  suflidcni  evidence, 
not  only  ifiai  he  had  yielded  posssesiiion  to 
whai  he  suppo^d*  or  was  claimed,  to  be  a 
paramount  tJitc,  but  that  the  title  to  which 
be  had  then  yielded  was,  in  fact, paramount 
to  the  liile  of  auvoucctse  to  such  proiicrty. 
ShcetjEt?.  Lonloia,  69  Ind.  491. 

BioiiiiibTiiJioei:  T&iiet.  —  The  foundation 
of  an  action  for  the  recovery  of  taxes  paid 
by  the  grantee,  nnder  a  deed  containing 
covenants  of  warranty,  is  proof  of  such  a 
deed,  and  the  existence  of  the  taxes  as  an 
incumbrance,  and  their  pavrncni  by  Ihc 
gjranice.  H  ill  house  c.  Houts  ( M  o.>,  6  W  est . 
Rep.  833. 

The  defence  of  breach  of  warranty, 
whereby  a  grantee  had  been  compcUed  to 
pay  taxes,  cannot  be  mainia(«;d  by  the 
evidence  of  the  tajt^rece*pt  alone  without 
further  evidence  that  ihc  taxes  were  prop' 
erly  assessed.     Hanna  ^.  Fisher,  95  Ina. 


^ 


iVKerc  A.  conveved  to  B.  by  warranty 
deed  a  lot  of  land*  and  B.  conveyed  one- 
half  to  C  ,  and  there  were  taxes  iinpaid  on 
the  land,  to  pay  which  the  land  was  sold 
after  the  convevance  to  C*  in  an  action 
&j\  the  covenant  in  his  deed.  A,  was  held 
liable  to  C\  onl^  for  that  portion  of  the 
consideration  paid  to  A,  which  live  value 
of  his  portion  of  the  lot  bore  to  the  whole 
lot,  and  that  the  burden  was  on  C,  to  e*- 
tablish  this  value,  Mischke  v.  Baughn,  5^ 
Iowa,  53S, 

As  to  evidence  of  rncumbrance,  see 
Anonymous,  3  Abb,  {X.  V.)  Pr.  N.  S.  56* 
fleeder  v,  Schneider;  t  Hun  (N.  V.),  I2i ; 
Rijjgs  tK  PmscU.  66  N.  V.  193. 

Respect  I  ugofltf  to  discharge,  see  Riiialdn 
V.  Honsniann,  r  Alib.  {X,  Y^  FY,  M.S^jlt. 
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either  that  he  has  a  good  title/  or  that  the  purchaser  agreed  to 
accept  such  title  as  he  had.^ 

In  covenant  upon  a  general  warranty  contained  in  a  deed  of 
conveyance,  an  eviction  by  paramount  title  is  prima  facie  evidence 
of  the  plaintiff's  right  to  recover;  and  if  the  warrantor  was  noti- 
fied of  the  eviction,  and  required  to  defend,  the  eviction  will  be 
conclusive.^ 

2.  Under  Special  Pleas. — The  plea  of  conditions  performed* 
does  not  admit  evir'ence  of  a  waiver,  or  other  excuse  for  non- 
performance.^ But  an  allegation  of  tender,  where  such  tender  is 
not  a  party  of  the  contract,  but  is  an  act  in  pais,  does  admit 
evidence  of  a  waiver*^ 

a.  In  Cenerai:  Instauccs.  —  In  order  to  enable  a  party  suing  in 
covenant  upon  a  contract  under  seal  to  prove  a  parol  contempora- 
neous agreement  as  a  part  of  the  contract,^  he  must  aver  in  his 
declaration  either  fraud  or  mistake  in  omitting  such  agreement 
from  the  terms  of  contract.* 

1,  Wilson  V.  HQlden,   i6  Abb.  (N.  Y.)  5.  Baldwin  v.  Munn,  a  Wend.  (N.  Y.| 

Pr-  133,  136.  399;  s.  c,  20  Am.   Dec.  62y  \   Oakley  v, 

%  Wiibon  :/.   Ilolden,  16  Abb,  [K,  Y.)  Morton,  M  N,  Y.  25. 

Pr.   IJ0,   I J 3,   136;  Negley  t^.   Lindsaj\  67  Uut  if  the  covenant  be  independent,  evi- 

Pa*  Si   217  ;  s,  Ck,  5  Am.  Rep.  427.  deuce  cinnol  lie  given,  under  such  plea* 

3    l*aui7'.Wiimani3  Watts  &S.(  Pa).  407-  wKkh  amciunts  to  a  bar  ot  the  plamtiifi 

PartmonQt  Title*  ^  In  a,n  action  of  cove-  claim,  or  to  a  set-off  of  dam;iges  sustained 

nant,  a  grantet.%  ou5*i<;d  under  a  legal  pro-  by  a  brench  of   other  independent  cove- 

ceeding  of  h  hich  \\h  grantor  had  no  nocicc,  nants.     Webster  ^.  Warren,  2  Wash-  C  C 

and  to  which  he  wa^  not  a  party,  cannot  456. 

recover  on   the  warranty  of  title  without  IJimirU!tO«  PoUoy.— In  an  action  on  ibc 

fihowinff  that    the   title  of    the    party   by  covenant  of   a  iJolScy  of  insurance  under 

whom  he  was  ousted  was  va.Ud,  and  grew  seal,   under  the    plea    of    covenants  pti- 

out  of  no  act  of  the  plaintiff.     Dugger  ^'.  fornned,   the    defendant    cannot  give  evi- 

Oglesby*  3111,  A  pp.  94.  dence   which   goes    to  vacate    the   poliq. 

A*,  in  possession  of  land,  was  sued  for  Marine    Ins    Co,   t'.    Hodgson,    10   U*  S- 

ihc  possession  by  one  having  a  paramount  (6  Cr)  3o6 ;  bk.  3,  L-  ed.  200. 

title.     A. "a  grantor  made  himiiielf  a  defend-  CoVBiiAnt  ot  Seiiin.  —  To  prove  a  breach 

ant  to  the  suitt  and  undertook  the  control  of  covenant  of  seisin,  evidence  canriot  hf 

of  the  defence,  bnt  died  pending  the  suit,  given  to  show  irregularities  whkh  podd 

whereupon  it  abated.     A*  waii   defauUed,  render  the  defendanVs  protest  mefeh  void 

and    lodgment    of    oyster   rendered.      A.  Pollard  zk   Dwighl,  8   U.  S,  (4  Cr.)  421; 

sncd  his  grantor's  executor  for  a  breach  of  bk.  2,  U  ed  66ft. 

the  covenants  of  *jcfsin  and  warranty*     It  6.  Holmes  f    Holmes  9  N*  Y.  5^5,  af- 

was  Aeld  that,  in  consideration  of  the  ac-  fvntung   X2  Barb.  (\\  YO  137;  Carman  v- 

lion    of    bis    grantor,   it   was    immaterial  Pulr^^  21  N.  Y.  S47- 

whether  A.  had  served  written   notice  on  7.  Promiisory  Note:  Afrwment  to  me 

him  or  not ;  that  his  CJiccutor  was  concluded  Uio  Maker.  —  In  an  action  of  covenant  mt 

bv  the  judumcni,  and  could  not  show  that  a  guaranty  of  a  note  und*!r  seal,  evidence 

the  tiite  of  the  plainliff  in  suit  against  A,  of  a  parol  agreement  that  the  payee  should 

wa-i  not  paramount  to  that  of  A.*s  grantor^  bring  his  action  against  the  maker  is  iDad- 

Marpan  T^   Middooo,  S3  Ind- 347.  missibJe,     NijEon  f'*  Long,  tl  lred*(?i.C.) 

4«   Re-ipectinjT    the    cases  in  which    per-  L.  428. 

formance  or  tender  of  performance  must  f*   Iliinter  t^*  Mcllosc,  Too  Pa- St.  3S. 

be  ]jroved,  see  BurliiTg  zk  King,  66  Barb.  Varying  Contract  by  Parol.  —  In  cnvc- 

(N.  Y*)  6l3»  642  i  s,  c.T  2  N.  Y,  Supr,  Ct-  nant  upon  an  indenture,  the  plaintiff  may 

(z  T,  &  C.)  545;  McCotter  z^  Lawrence,  show*  by  parol  evidence,  that  a  partial  and 

4  ffun  (N.  Y.),  107  ;  s,  c.j6  N.  Y*  Sum.  formal  performance  of  a  stipulation  on  his 

Ct.  (6T.  &  CO  39-;  Hoag  P.  Parr,  ij  Hun  part  to   deliver  certain   articled,  with  an 

(Nh   Y.^,  95,  loo^   Del  a  van  i'.  Duncan,  40  agreement  of  a  third  person  to  deliver  the 

N.  v.  4^S;  Ifartlev  7,  Jame^,  c;o  N.  Y.  38,  fcsidue,  has  lieen  accepted   bv  the   othef 

43;  Doyle  V.  Harris,  a  K.  f.  539*  party  as  full  performance  of  the  ccvenajit 
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a  writ  ui  mauiry  in  cuvcuatn,  the  plaintiff  cannot  give  evi- 
:  of  any  breacn  not  set  forth  in  his  declaration.*  And  whert: 
\  complaint  in  an  action  of  covenant  it  is  assig^ned  as  breach, 
the  defendant  has  not  used  a  farm  in  a  husbandOike  manner, 
n  the  contrary  has  committed  waste/'  the  plaintiff  cannot 
evidence  of  the  defendant's  using  the  farm  in  an  unhusband- 
lanner^  if  it  does  not  amount  to  waste.* 
Of  TifU,  Dafnages,  Pirn  of  Nan  est  Facium.  —  (i)  Evidtme  m 
le. — The  general  rules  of  evidence  relative  to  title  are  appli- 
in  actions  for  the  breach  of  a  covenant  in  which  questions 
!e  arise*  ^ 

essee,  by  executing  a  lease,  is  estopped  from  disputing  the 
>f  either  of  his  lessors.*    And  where  a  plaintiff  produces  an 


ch  evidence  will  support  a  general 
nt  of  (>crfnrmance  by  him*  M  of  rill 
iwick,  9  N,  H,  84* 
►venaiit  on  an  agreu merit  to  convey 
lyment  for  which  w;ilS  to  be  made  in 
diirrency  of  New  Jersey,  the  vendee 
>ve  thati  before  the  <lay  for  payment, 
idor  agreed  to  receive  bank  btUst 
tendered   and  refused.     Mc* 


p,  Rose^  s  N,  J,  L.  (2  South.)  582. 
atlhewi  V.  Sim^  a   MiH   (S.  C), 

105, 

iaii«flTftiki«»— In  Pennsylvania  the 

•♦covenants  performed  with  leave, 

nables  the  defendant  to  give  in  evi- 

iTtv  tiling  which,  m  pohu  of  law,  can 

frhn   from    the    plaintiff's    claim. 

rr  V.  Warrcot  2  \Wsh,  C*  C,  456, 

•mtat  to  raiia  Dam.  —  In  covenant 

ich  of  an  agrtjcment  to  rabe  a  dam 

cp  it  in  order,  it  was  Aeid  that  the 

*  — ;ld  not  show  the   state   of  the 

':^he  agreement,     McCready  iK 

i>.,  3  Whart.  \  Pa.)  424. 

liA&diM    £itlitt&tftd :    Frand.  ^  In 

nt,   when  merchandise  is  estimated 

'1    price  in  the  agreement*  the 

merchandise  cannot  afterwards 

ted,  unless  fraud  be  alleged* 

iraham,  I  Ohio,  ^5r. 

^ifli, — ^  For  admissibility   and 

of    evidence    determined    in 

ling  upon  particular  facts,  see 

:     Kin^ijlevi  IJ  Conn.    2S5;  Arm- 

V.  Miinday/s  Den.  (N.  V.)  166. 

r.rot  ^  ii^  ail  action  on  a  covenant 

■s  ith  the  land|  evidence  thai  the 

.in  heir  will  support  a  declara- 

..<:' him  as  assignee.     Dcrisley  f^ 

•T,  R.7S. 

Lijeement   under  sea),  C* 

to  E*  a  fi^ircL-l    of  land* 

'^f  tiroiiglit  an  action  uf 

r  failure  to  convey 

>{  five  and  one-half 

m  wiuch  tlitfc  was  a  mill-site,  being 

the  land  agreed  to  be  convcyecK 


Evidence  was  offered  to  show  that  C, 
some  time  after  the  date  of  the  agreement, 
purchased  the  ^ve  and  one^half  acres,  and 
offered  to  convey  them  to  E.,  under  the 
term  of  the  contract,  and  that  E.  refused 
to  accept  the  offer,  It  was  ^^id^  first,  that 
evidence  of  the  yearly  rental  value  of  a 
mill  suitable  for  such  site  was  inadmissible, 
as  there  could  be  no  recovery  ot  the  rents 
and  profits  of  a  mill  which  never  had  an 
existence^  second,  that  evidence  that  C\ 
knew  that  E.  was  purchasing  the  land  as  a 
mill'sitef  and  intended  to  erect  a  mill  on  it, 
wa^  admki^ible ;  third,  that  the  measure  of 
damages  was  the  fair  rental  value  of  the  five 
and  one-half  acres  in  the  condition  they  were 
in  at  the  time  of  the  agreement,  from  the 
date  of  the  agreement  to  the  time  when  C. 
offered  to  convey  the  five  and  one-half 
acreS}  if  the  jury  should  tind  that  he  made 
such  offer  J  fourth^  that  in  order  to  deter- 
mine the  rental  value  of  the  five  and  one- 
half  acres,  evidence  was  admissible  to  show 
that  there  was  a  mHl-site  on  it;  and  fifth, 
that  it  was  not  necessary  for  E,  to  rescind 
the  contract  tn  order  to  enable  him  to  re- 
cover  for  the  time  during  wtiich  any  part 
of  the  land  was  withheld  from  him.  Clagett 
r'.  Eastcrday,  42  Md,  617* 

2,  HarrLs  r-.  Mantle,  -^  T.  U.  307. 

S.  Deelftratlons  ftfr«cdngtitlft.  —  Thus,  a 
grantor*s  declarations  before  making  a  deed 
are  admissible  to  sho%v  that  certain  lien», 
or  defects  in  title,  known  to  the  grantee, 
were  intended  to  h^  covered  by  the  war- 
ranty.    Skinner  r.«.  Moye,  69  Ga*  476* 

4/ Wood  I.  Day,  i  J.  B.  Moore,  58^: 
s.  c,  7  Taunt.  646, 

Power  ttnder  Will:  Bxeetttioii of.  —  In  an 
action  on  an  indenture  of  lease  which  pur- 
pofted  to  be  granted  to  ^.  n\  cAcrcisc  of  a 
power  given  him  by  will,  *he  leasee,  by 
holdlnj^  under  the  lease,  and  executing  a 
part,  admits  the  due  execution  of  the  wilt 
Hnngloe  t\  Good^^on,  1;  Hinp,  N.  C,  73S. 

PreB^mplira  of  iTnderlettiiiB'.  —  If  a  |ier- 
san  is  found  on  the  pre^li.«?*J!^^  appearing  a^ 
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firiginal  lease  for  a  long  term,  and  proves  possession  for  seventy 
years,  the  mesne  assignments  will  be  presumed.* 

(2)  Evideme  in  Action  for  Dantagcs.  —  In  an  action  for  damages 
for  the  breach  of  a  covenant,  the  evidence  must  support  the  plea.' 
In  an  action  to  recover  damages  for  the  breach  of  a  covenant 
against  incumbrances,  evidence  tending  to  establish  or  controvert 
the  execution  and  breach  of  the  covenant  only  is  admissible  under 
the  general  pleas  ;^  and  where  there  are  special  defences  they 
may  be  set  up  in  the  answer,  and  established  on  the  trial* 

In  an  action  for  breach  of  covenant  of  seisin,  if  the  complaint 
slates  the  conveyance  was  upon  a  valuable  consideration,  without 
-Stating  its  amount,  this  is  sufficient  to  make  evidence  of  damagei^ 
admissible.  If  the  allegation  in  the  complaint  was  defective  for 
indefiniteness,  the  defect  could  be  reached  only  by  motion  to  make 
more  certain,  not  by  objections  to  the  admission  of  evidence.* 


tlic  tenant,  it  \^  prima  fade  evidence  of  an 
iinderletlins  sumcicnt  to  maintain  an  action 
i^T  a  breach  of  covenant  not  to  assign  or 
underlet.  Doc  ex  d.  liindJy  %t,  Rickarby, 
5  ^sp.  4. 

1.  Earl  ex  d.  Goodwin  i'.  Bajster,  t  W. 

1^1.  ]22S. 

On  Action  Ibr  Ettnt :  AasigiiiiieBt  o[  Lbu«. 
—  Where,  in  an  action  ui  covenant  for 
rent  J  brought  Against  the  assignee  of  the 
le^^c,  the  plaintiff  alleged  that  all  the 
tNtare,  right  intereati  ctc»,  of  the  lessee  in 
the  clem  bed  premises^  catnc  to  and  vested 
in  the  defendant  by  assignment  thereof* 
at  id  that  the  defendant  entered  into  [>os?ieS' 
Mon  of  said  premises  after  said  assignment* 
and  retained  the  jiosscssion  thereof  until 
the  rent  sued  for  Ixrcamc  due»  and  the  de- 
fun  dan  I  pleaded  that  the  estate*  right,  etc., 
of  the  lessee  did  not  come  to  and  vest  in 
him,  as  alleged  in  the  declaration,  and  that 
he  was  not  possessed  of  and  in  the  said 
demised  premises  in  manner  and  form  at; 
Ihe  ]ilainlifT  had  alleged,  it  was  heiJ  that 
I  he  fact  of  the  assignment  was  the  only 
iiiatcnal  part  of  the  i^i^ue,  and  the  only 
piiit  which  the  plaintiff  wais  reqiiiired  to 
prove,  and  that  the  defendant  could  not 
lie  iillowecJ  to  prove  that  he  did  not,  in  fact, 
t.ikt  posst'sHion  of  the  premisei?  after  the 
Ei>N>;;nment.     Pingry   t',    Watkins,    17    Vt. 

2.  Pl«a  of  EviclioiL  —  Thus  a  declaration 
in  covenant  for  t>reach  of  warranty  atlc^ing 
iKat  by  due  process  of  law  the  plaintiff  h;id 
tjccn  ejected  hy  a  person  lawfully  entitled 
to  the  prcmisesj  is  not  supported  liy  evi- 
dence that  he  had  recovered  a  verdict  in 
ejectment  fixing  the  value  of  the  premises 
and  improvements,  and  had  elected  to 
abandon  them,  and  taken  judgment  for 
their  value,  and  is  insufficient.  Long  v^ 
Sinclair,  3S  Mich  00. 

Covenant  to  deliver  Hogi.  ^  Where  the 


pleadings  in  an  action  of  covenant  rcqurrttl 
the  p  la  hit  iff  to  prove  a  tender  of  a  particu- 
lar description  of  hogs  to  the  dcfcndam, 
and  the  proof  failed  as  to  the  d^cripiiou* 
'-iwoof  that  the  plaintiff  had  other  hogi 
in  the  neighborhood  that  did  answer  thtr  de- 
scription was  held  inadmisstblct  espcciahj 
when  it  did  not  appear  that  the  defendant 
knew  it.  Haw  ley  7^.  Mason,  9  Dana  tK.y.1, 
32;  s.  c,  31  Am,  Dec.  ^2-. 

S,  EnowIodgB  of  Incnmbrftiieef.  ^^  Whe  re 
real  estate  is  conveyed  with  w arrant j  agik^st 
incumbrances,  knowledge  on  the  part  of  the 
grantee  that  incumbrances  exist  cannot  tc 
shown  to  defeat  hiji  action  for  damage* 
occasioned  by  the  incumbrances.  McGowt  n 
V.  Myers,  Go' low  a,  256, 

In  an  action  for  breach  of  covcTiart  kA 
seii^in,  the  defendant,  although  he  hasruarie 
default  by  failing  to  answer,  may  offer  evi- 
dent c  upon  the  ^vi  est  ion  of  damage*  wheti 
the  assessment  is  had.  BarteU  j".  Bnuns- 
dori  37  Wis.  t, 

4.  Iiidenuilty  agftinBt  InciuiihnoMi. — 
In  an  actioo  on  a  covenant  against  iiK um- 
bra noes,  defendant  may  show  that  lie  left 
property  in  plaintiff's  hands  to  cover  the 
mcumbrances.  Wachendorf  v.  Lancaster, 
66  Iowa,  458. 

Where,  in  an  action  for  breach  of  1  Cove- 
nant of  warranty,  there  was  evkknce  thit 
at  the  lime  of  the  delivery  of  the  deed 
there  were  unpaid  taxes  and  (^naltie*  on 
the  premises  to  the  amount  of  ^130,  that 
the  grantee  received  from  a  debtor  of  tht 
grantor  ^i  50,  which  he  agreed  to  use  in  dis- 
chiirge  thereof,  and  that  hi  f  jiled  to  dy  &■■ 
until  the  tax  Hens  greatly  tuceeded  $iy\ 
the  court  heid  that  he  was  not  entitled  to 
recover.     Perlev  S',  Taylur,  2\  Kan^  712, 

6*  Iiartclt  ?'.  ISraunsdorf^  57  Wis.  1* 

Action  by  L^uoa.  ^  Where  a  leasee,  «h# 
had  lieen  evicted  by  a  paramount  tille,5Uf<l 
his  letwnr  for  breach  of   the  covfnanl  of 
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CO  TENANT. 


leader  8p««lat  Fkai. 


I  t/mitr  Pirn  of  Nou  est  Rrcium.  — Under  the  plea  of  rww  esi 
im  the  lessee  in  possession  cannot  controvert  the  title  of  his 
T  to  a  demise,^  or  give  in  evidence  what  amounts  to  license.* 
fraudytcnt  misrepresentation  of  the  legal  effect  of  a  deed,  by 
h  a  party  is  induced  to  execute  it,  cannot  be  given  in  evidence 
X  mn  eh  fiufmn  ;  ^  but  proof  that  the  deed  was  delivered  as 
icrow  is  admissible  in  evidence  under  mn  tsf  factum.^  And 
T  the  general  issue  in  covenant,  the  defendant  may  show  the 

is  not  his,  by  proving  a  lack  of  power  in  the  agent  who  exc- 
i  it  on  his  behalf. ** 

an  action  of  covenant  for  rent,  before  a  justice,  where  the 
idant  pleaded  the  general  issue,  and  *'gave  notice  of  special 
ers/*  and  on  trial,  at  a  subsequent  day,  the  justice  allowed  hrm 
ve  evidence  of  an  eviction,  the  court  held  that  the  justice  was 
:,  it  being  clear  that  there  was  no  surprise.** 
D&cHm^fitary  Evidence, — ^The  admission  of  documentary  evi- 
e  in  actions  for  the  breach  of  covenants  is  controlled  by  the 
ral  rules  relating  to  the  admission  of  such  instrunicnts  in 


^nce*' 

enjoyment,  h  was  ^eid  that  the  de- 
M  couLd  not  show  that  plaintiff  took 
lease  Irom  the  paraTnouiit  owner  at  a 
*  ntc,  and  sold  it  at  a  profit.     Fits- 
WTK  FrcTBem,  13  Daly  (N-  V.),  ^119^ 
where  the  covenantee,  m  a  suit  for 
— ''   of  a  covenant  far  quiet  use  and 
ii3r  a  term  of  year^s^,  introduces 
'.<  of  an  c|ecrtment  suk  wherein 
wai*  a  recovery  by  one  having  a  para» 
:  riHe,  and  .1  "jiufgmenl  for  damages 
'►n,  not  disclosing  af* 
of  occupatton,^ — ^thc 
m-i  I -ting  a  party  or  privy  to 
-y  ^how  by  parol  that  there  was 
ly  for   a  jiortiofi  of    ihe    time* 
m  v.  llollVr  57  Miss.  335. 
^Tirnd  ».  £stabrook»  2  W,  BL  1152. 
\J  T\  Pcmbertou,  t  }L%^.  \%. 
rds  V.  Hfown»  t  Tyr,  ifc.  ^Si  j 
J.  307,  3  Y.  &J.  423^ 
>  V.  Pearson,  4  Esp,  255*    And 

;  of  Statt  IMion  £■*  Lathnop,  1 

vh-ii   y.  Dupont*  i  Sandf.  (N*  Y,) 

Q%Batfit«  «a  Eridenee.—  tn  An  action 
each  of  ii  covenant  against  incnnx- 
r^,  a  jiidtfinent  for  (he  breach  of  a 
r  covenant  in  another  later  deed  of 
mc  ptoptny  is  no  evidence  on  the 
■f  damages-    Nfyers  v.  Munson* 

thai  a  grantor  may  be  held  lia- 
j>venant$  of  warranty  hy  virtue 
ijication  in  a  suit  against  the 
it  ntusftl  appear  that  the  j^^ranKit 
I  m  tht  rnanne*"  pres^crilied  bv 


law.  Even  without  smch  notice,  however* 
Ihe  record  of  the  former  suit  may  be  put 
in  evidence  on  ihe  t^isne  of  whether  there 
was  an  eviction.  Clark  v*  Mtimf«>rd,  Cr3 
Tex.  S31. 

In  an  action  of  covenant  for  a.  breach  of 
warranty  of  the  title  to  real  estatei  it  wa^ 
hfiii  that  a  verdict  and  judgment  against 
the  covenantee  in  an  action  of  ejectment 
by  htm  instituted  against  a  third  person  in 
possession  I  with  notice  to  appear  and  pros- 
ecute the  action  I  were  no  evidence  of  ^ 
better  outstanding  title-  FerreH  1/.  Alder, 
8  Humpk  (Tenn.J  44, 

IltlUmOM.  —  tn  an  action  of  covenant 
for  part  of  the  price  of  land,  upon  an  agree- 
ment  to  convey  and  deliver  possession,  ihi; 
plaint  iff  averred  that  he  had  done  so.  The 
defendant  traversed  the  allegation  of  deltv> 
ery  of  jxvsscssionj  and  issue  was  joined  to 
the  pJea.  The  court  kdd,  that;  in  pemilt- 
ting  the  plaintiff  to  read  the  deed  he  had 
made,  there  was  no  error  injoripus  to  the 
defendant,  who  had  admitteu  th^  fact  ibu^i 
proved.  The  court  kthf  also  that  there 
was  no  error  in  rejecting  a  reconvevancc 
of  the  land,  which  the  defendant  had  len- 
dered  to  the  plaintiff,  it  being  irrelevant  to 
the  issue*    Tinsley  f,  Ogg,  7  Dana  (KvO* 


'\ 


fcVhere  A.,  by  deed,  covenanted  to  pay 
li.  a  sum  of  money  on  a  certain  day*  an^ 
such  deed  also  contained  an  assignment  by 
A.  to  B.  of  certain  goods,  as  per  schedule, 
in  an  actbn  brought  for  a  breach  of  the 
covenant  for  the  non-payment  of  the  money, 
and  noH  r^f  Jurti^m  pleaded,  it  was  hfiiith3.{ 
It  ws,s  not  necessary  for  the  plaintiff  to  pro- 
duce the  schedule  referred  to  in  proof  of 


COVENANT, 


TtzUoM. 


d.  Parol  Evidence, —  Under  the  common  law  rules  of  pleading 
an  action  of  covenant  on  a  specialty,  in  the  absence  of  fraud,  the 
plaintiff  is  confined  to  the  written  covenants,  and  is  not  permitted 
to  prove  by  parol  evidence  an  agreement  different  from  that  on 
which  he  declares.^  But  where  fraud  is  specially  averred  in  the 
declaration,  and  the  instrument  is  sought  to  be  reformed,  parol 
evidence  is  admissible,* 

3.  Variattce.  —  In  an  action  of  covenant,  the  special  breach 
proven  must  be  the  breach  alleged.^ 


his  CMC,     Daincs  7/,  Heath,  j  C,  B,  93S ; 
*.c.,  n  Jur,  1S5,  16  L.  J.  C.  E  117, 

1*  See  Banidollar  ^K  Tate,  !  Scrg.  &  R, 
fPa.)  160 ;  Vicaryr.  Moore,  2  Watts  (Pa.), 
451  i  «.  c,  27  Am.  Dec.  32^ ;  Lyon  v.  Mil- 
ler, 94  Pa.  i>t.  392,  395 ;  Carrier  r,  Dil  worth, 
59  Pi-  St*  406;  Pkinips&  Colby  Construc- 
tion Co.tr.  Seymour,  91  U-  S.  (i  Otto)  646; 
bk.  3J,  L.  ed.  541. 

Tmr  CUuim.  —  Parol  testimony  is  not 
suimbaiblct  in  an  action  on  the  covenant  of 
seisin,  to  prove  prior  claims  to  the  land* 
Pollard  v.  D wight.  8  U.  S.  (4  Cn|  421 ;  bk. 
a,  L  ed.  666, 

In  an  action  in  covenant  to  recover  dam- 
ages for  the  breach  of  a  covenant  in  a  deed 
against  incumbrances,  proof  of  a  contem- 
poraneous oral  undertaking  of  a  larger 
scope,  upon  the  sime  con^idcratTon,  and 
to  add  a  further  ohiigadon  to  thoRC  as- 
sumed by  the  covenantor,  is  inadmissible  ^ 
but  it  is  otherwise  where  the  attempt  is  to 
cut  the  latter  down.  Flynn  f^  Bourneof, 
141  Mass.  277;  s.  c,  1  New  Eng.  Rep.  343. 

KemoraQdom  tm  Leaii,  —  A  memoran- 
dum, indoriM^d  on  ^  I  ease  J  signed  by  the  par- 
tics,  but  not  dated  or  under  seal,  that  '*il  is 
agreed  that  the  said  second  parties  arc  not 
to  drill  any  wells  in  the  barnyard,  orchard, 
or  garden  without  consent  of  firht  parties, 
but  nobody  else  to  have  the  right ''  was 
held  inadmissible  in  an  action  of  covenant 
on  an  oil  leas*?.  Bradford  Oil  Co.  7'.  Blair, 
Ml  Pa.  St.  83;  ^  c„  4  Cent.  Rep.  loi. 

romdng  out  Botrndaiy  to  Land  lold. — 
Where  H.  sold  M.  standing  limber  upon 
twelve  tracts  of  land,  and  covenanted  that 
he  was  the  legal  and  e<iuiublc  owner  of 
the  tracts,  M.  brought  covenant  on  the 
dccdj  and  alki^ed  that  B.,  before  the  deed 
was  dclrvcred*  went  upon  the  ground  and 
pointed  out  10  Nt.the  lines,  etc.>  of  two  of 
ihe  tracts,  wpoi^  the  falih  of  which  M, 
began  cuttTn;^  timber  therefrom,  but  was 
d  is  posse  sised  by  paramount  title.  It  was 
kfjd  that  parol  testimody  was  not  admis- 
sible  to  prove  that  tlie  covenant  for  title 
referred  to  the  tracts  as  pointed  out.  Mer- 
riman  i^.  liush  (Pa.h  ^  Cent.  Rep.  S7* 

AM«uitiatit  for  ConitnictiaD  of  Boad. — 
In  a*i[iu  for  a  breach  of  covenant  jj^ainst 
incumbranccfi  by  reajinn  of  nn  awsc5;«imeiit 
for  constrnciion  of  a  free  i^iavel  roatl  upon 


:m 


the  land  conveyed,  it  must  appear  at  (east 
that  there  was  a  proceeding  resulting  in 
the  assessment  made  by  the  cotnmittcc  A 
certificate  oi  the  county  auditor  of  the 
amount  assessed  for  a  free  gravel  road 
against  certain  land,  not  accomuanied  wi^h 
proof  of  such  fact,  is  inadmissiMe.  Kirk- 
pat  rick  tf.  Pearce,  107  Ind.  520;  s.  c^  ^ 
West.  Rep.79S. 

The  court  say  that  Robinson  v.  Murphy, 
33  Ind.  4S3,  and  Barker  v,  Hobbei,  6  lua. 
385^  would  not,  under  present  laws,  Ik 
enforced  to  the  rule  there  stated, 

2*  Hunter  v,  McHosc,  loo  Pa.  St.  j8; 
Thorne  v.  Warffiein^  loo  Pa,  .St.  5(9. 

3.  Wlvat  a  Varianw.  —  Accordingly,  an 
allegation  by  O.,  the  grant ee,  that  the  para- 
mount title  was  not  in  1>.^  the  grantor,  but 
jn  p.,  it  was  htld  not  to  be  supported  by 
proof  that  P.  had  purchased  the  premise*^ 
at  a  foreclosure  sale  in  chancery,  without 
proof  also  of  a  deed^  etc  Dugger  v. 
Oglesby,  3  lib  App.  94. 

A  declaration  in  covenant  for  breach  of 
warranty,  alleging  that  by  due  process  of 
law  the  plaintiff  had  been  ejected  by  a 
jjcrson  holding  a  paramount  liile,  is  not 
supported  by  eviacnce  that  he  had  re- 
covered a  verdict  in  ejectment,  fixing  th?: 
value  of  the  premises  and  improvements, 
and  had  elected  to  abandon  thcm^  and  takt- 
judgment  for  their  value.  Long  i',  Sin- 
clair, 38  Mich.  90. 

A  plaintiff  covenanted  to  build  twi- 
houses  for  five  hundred  pounds  by  a  cer- 
tain day,  and  averred,  in  an  action,  thattht 
houses  were  built  wUhin  the  time.  It  W3> 
hddl\\7LX  evidence  that  the  time  had  been  en- 
larj[*cd  by  parol  agreement,  and  the  houses 
finii^hed  within  the  enlarged  time,  did  noi 
supp«>ri  the  declaration.  Littler  v.  Kol 
land,  jj  T.  R.  590.  Sec  Bailev  v.  Homan* 
3  Ring.  N,  C/grs;  s,  c,  5  Scott,  ^,  j 
Hodges,   [S4. 

In  covenant  for  not  employing  the  plain- 
tiff as  clerk,  the  declaration  averred  tha< 
on  the  day  stipulated  in  the  ctncnant  thi 
plaintiff  was  ready,  and  tendered  his  ser- 
vices to  the  defendant.  The  court  kttd 
that  this  averment  was  not  supported  by 
evidence  that  on  the  day  tttipuf.ited  Iht 
plaintiff  was  sick,  and  that  the  defendanr 
agreed  to  dispense  with  his  servM jl*-  until  hs. 
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I  Bamagef. —  L  In  Gtyhral  —  In  an  action  of  cavenantp  the 

I  tiff  is  entiiled  to  recover  damages,  onl);  on  the  breaches 
^ed.  This  is  the  rule,  either  where  there  is  an  issue  on  the 
of  performance,  or  where  there  is  a  judgment  by  default,  and 
it  of  inquiry.* 

a  action  of  covenant  sounds  in  damages,  and  such  damages 
md  upon  matter  dehors  the  instrument  declared  on,  and  which 
t  be  ascertained  by  proof  aliunde.  If,  therefore,  judgment  is 
n  (or  the  plaintiff  on  demurrer,  the  damages  must  be  assessed 
iury.=* 

he  time  at  which  the  breach  of  the  covenant  is  made  to  sell 
convey  land  is  the  time  when  the  value  of  the  land  should  be 
nated  in  assessing  damages;®  and  in  an  action  of  covenant 

II  recover*  and  ihat  on  a  subsequent    demised    premiiiGs*      Van    Rensselsier   v, 

Icrcd  hb  *jcr vices,  and  l\\^\  tlie  Jones,  2  Harb.  (N.  \\)  643, 

rftisrd  In  emplov  him.    M*irks  In  covenant  against  ihe  assignee  of  the 

(S*  €4,89.  lessee  lor  non-payment  of  rent,  the  declara^ 

!  endant  took  Oyer  of  tion  aUeged  thai  all  iJic  csutc  of  the  kss^c 

j.*i:Tijjifc.  .iiiij  .iiLcrwards  pleaded  cov-  \\\  the  i^rembes  leased  had  come  td,  and 

»  performed.      The  court  hdd  that  vested   in^  the   defendant   by  assignment* 

fffficjant  by  oyer  made  the  covenant  Issue  being  joined  upon  ibis  averment^  It 

a  part  of  the  record,  sind  could  not,  was  ktU  that  the  point  of  such  issue  wsts 

:  trial   of   the  issnc,   object  to  the  whether  the  defendant  was  assignee  of  the 

ant   a.s   evidence,  on   the  gff>aod  of  whole  estate  of  the  Ics^c  In  any  part  of 

Kc  Ijetween  it  and  the  covctiant  set  the  land,  and  it  being  proved  ihai  ne  waa 

"    'he  derlaration*      Armstrong  t'.  lessee  of  the  whole  estate  in  a  part  only  of 

,  i  Leigh  (Va.),  491,  the  land,  and,  further,  that  there  was  no 

iratioi^  oiT  a  covenant  in  a  lease  variance,  and  that  the  plaintiffs  could  re- 

c  lieicncUnt,  that  the   plaintiff  shall  eover  such  part  of  thr  rent  reserved  as  the 

ind  enjoy  the  demise!  prcunt^es.  from  defendant  waa  liabk  to  pay  in  respeel  to 

named,  during  a  certain  term,  ihe  the  part  of  the  premises  held  by  him.    Van 

!i  alleged  l>cinfi  that  the  plaintiff  on  Renssielacr  v.  Gallup,  5  Den.  (>J,  Y.)  454. 

,..  ^..t,  r,.j    ,.r,,,n   and   became  pos-  1,  Easiham    v*    Crowdcr,     lO    Humph. 

s  for  the  term,  but  (Tenn.)  T94, 

(he  premises  in  this,  Ah&tflniieiit  of  Writ.  ^  Where,  in  an  action 

Liai  the  pUniiHf  being  so  pijsscs^scdt  of  cov^enant  broken,  the  summons  left  With 

cfcnd^nt  entered   into   the   premises  the  defendant  in  the  service  of  the  writ, 

pon  the  pLiiniiFf  3  pnt^ses^iyn,  and  e?t-  docs  not  set  forth  what  sum  in  damages  is 

[  and    kcjit    hint  out,  the  defendant  demanded,  and  for  what,  it  i&  a  good  cause 

:d  that  he  did  not  keep  plaintiff  oot;  to  abate  the  writ*     Putney  v.  Cram,  5  N.  H. 

174. 

2,  Slmonton  v.  Winter,  30  U»  S,  (s  Pet.^ 
141;  hk-  8,  L.ed,  75. 

In  Feii]ii;lTaid&. —  In   Pennsylvania  a 
jtiry  may,  in  an  action  of  covenant*  oertify 

m.  '  Hawkesi^.  Orton,  5  A.  &  E»  367  ;  a  balance  doc  to  the  defendant,    Vicary  v, 

\  Nev,  &  M.  842.  Moore,  ^  Watts  (Pa.),  451  j  s,  c^  27  Am, 

&t  not  Variancft.  — In  covenant   by  Dec,  323. 

isienee  of  the  lessor  against  the  a^-  3.  Marshall  v,  Haney,  g  Gill  fMd*J,  251. 

of  the  leasee,  the  declaration  charged  In  IT^foti&bli  F&p«r, — ^The  note  accom- 

all  the  «^tate,  right,  title,  and  interest  panying  a  mortgage,  having  been  aligned 

;  lessee  of,  in,  and  to  the  dcmisttd  with  it,  Us  value  at  the  time  of  trial  —  not 

lei,  with  appurtenances  thereof^  le-  at  the  time  of  the  assignment  —  wai?  pro^i* 

*iirae  to  and  vested  in  the  defendant,"  erly  considered  in  diminution  of  damages, 

%e  flefendant,  besides  the  plea  of  nmi  and  an  offer  to  return  the  note  before  suit 

iMMy  look  issue  on  the  assignments,  was  not  nece&sary-     Smith  v.  Hoi  brook,  82 

tmrt  hiid  that  it  wa^  not  a  variance  N*  V.  562. 

ng  the    defendant    to   non-suit,   and  In  an  action  of  covenant  on  a  sealed  con^ 

he  defendant  was  shown  by  the  cvi-  tract  to  pay  ft  2,000  in  Confederate  money* 

tfj  he  assignee  lA  onlv  a  part  of  the  bv  a  certain  date,  and,  on  failure  to  |iay  by 

56-/ 


:  wa^  hf^id  that  mich  breach  was  not 
rJ  by  evidcocc  that  the  plaintiff  came 
te  pt3»se^^ion,  Init  was  reftiBcd  en- 
r  by  the  defendant^  who  continued 
yitig  the  premises,  and  never  admil 


Bunagtes, 


COVENANT. 


Hewttre  oJ  Diau^M, 


for  the  non-payraent  of  a  certain  amount  borrowed  in  bank  bills, 
the  measure  of  damages  is  the  value  of  such  bills  when  obtaineil 
in  coin.* 

In  an  action  for  damages  for  breach  of  covenants  in  a  deed,  the 
court,  under  the  "  prayer  for  general  relief/*  will  give  such  relief 
as  the  justice  of  the  case  demands,^ 

2.  Measure  of:  N&minal  Damages ^  etc, — a.  Measure  of  Daph 
ages.^  —The  measure  of  damages  for  vendee  or  lessee,  evicted  by 
paramount  title,  is  the  consideration  paid,*  with  interest  and  cost^. 
of  the  ejectment  suit.* 

that  lime,  to  pay  $t  z,ocx3  in  6  per  cent  Where  the  breadi  of  a  covenant  agam>i 
bond^  of  the  $500,000,000  loan  within  incumbrances  or  for  quiet  enjovineni  con- 
twelve  months  from  that  date,  it  vf^s.  Add  sista  ss imply  of  the  existence  of  an  uncit- 
that  the  measure  of  damages^  was  the  value  pjred  term  or  lease,  the  measure  of  damage^ 
of  the  bonds  at  the  time  the  contract  was  ia  the  value  of  the  use  of  the  premises  for 
made^  Fleming  v.  Robertson,  3  S.  C.  ihe  time  the  grantee  has  been  deprived  o! 
{N.  S,J  118.  the  use  of  them*     Frit^  v.  Pusey,  31  Minn. 

I,  Tftlne  of  Frvporty  purchued.  —  Evi^  36S. 

dence  aslo  the  value  of  the  property  which  In  an  action  for  breach  of  a  covenant 

the  covenantor  has  afterwards  purchased  against  incumbrances,  the  recovery  cannot 

with  the  money  thus  borrowed,  is  hicompe-  eitceed   the  amount   paid  to    relieve   tht 

tent     Harris  v.  Davis,  64  N,  C  374,  premises  therefrom ;  nor,  in  any  case:,  exceed 

2-  Price  xk  Deal,  ^  N,  C*  290.  the  actually  received  consideration  of  tht 

OmiTey&aoe  to  Third   Penon.  — It  is  of  deed.    Andrews  t\  Appei,  23  Him(N,  V,J, 

no  legal  concern  to  a  grantor  liound  to  pay  429. 

off  incumbrances,  that  the  conveyance  was  In  case  of  a  recovery  by  an  a«.signee  of 

riot  in  fact  made  to  the  other  party  to  the  the  covenantee  against  the  covenajitor,  for 

land  contracts,  but  to  the  latter's  wife,  at  a  breach  of  the  covenants  the  measure  \A 

his  request:  the  grantor's  obligations  arc  damages    is    the    amount     paid    by   such 

not    increased    or   diminished-     Norton  -'.  assignee   for  the   premises,  not  exceedini: 

Colgrove^4[  Mich.  544.  the  consideration  paid  to  the  cDvenaulor. 

3.  As  to  measure  of  damages  for  breach  with  interest  from  the  time  of  the  evictionn 
of  the  various  covenants,  see  anit^  CoVE-  Moore  t'.  Frankenfield,  25  Minn*  540* 
NANTS  IN  Deeds.  If,  pending  an  action  for  a  breach  of  the 

4,  Bent.  —  If  the  consideration  is  rent,  covenant  of  seisin,  the  grantee's  title  W- 
paid  for  the  term  of  possession,  damages  are  comes  perfect  by  reason  of  the  cnuremcm, 
nominal,  Lanigan  tK  Kiile,  13  Phi)a.  (l^a.)  lo  his  benefit,  of  an  after-acijuired  title  h\ 
60 ;  s,  c,  97  Pa.  St,  1 20 ;  39  Am,  Ref**  797.  the  grantor,  the  consideration  paid  for  tht 

Breaohei  of  Carenazit  in  iy«ed*,  — The  land  is  not  the  mca^^ure  of  damages,  bur 

damages  for  breach  of  a  covenant  of  seisin  only  the  amount   necessa.ry  fto  inacmnifv 

is  frimti  facif  the  amount  of  consideration  the  grantee  for  acts  done  by  the  holder  «* 

paid,  where  the  plaintiff  was  assignee  of  the  adverse  tiltc.     Mclnnis  21.  ^'man,  ^1 

the  cause  of  action  arising  upon  the  breach.  Wis*  19T. 

Kimball  f.  Hrya>nt,  25  Minn.  496.  Bental  Vain*. -- If   a  vendor  sells  land 

Where    improved    land    was    sold    with  with  warranty  of  title,  and  at  the  time  tht 

warranty,    and    a    recovery  was  afterward  land  has  been  rented  by  his  agent,  withmit 

had  in  ejectment  for  the  value  of  the  naked  his  direction  or  knowledge,  and  the  vendet 

lot  at  the  lime  of  such  recovery,  it  was  (*^/1e/  is  thereby  delayed   in  getting   pi.isses&ion, 

that,  in   an  action   on   the   covenant,  the  the  measure  of  damage>»  is  tlve  fair  rental 

damages  could    not   exceed    the   value    of  value  for  the  lost  time;  and,  prima  f^cu. 

the  lot  alone  at  the  date  of  the  covenant,  the  rent  agreed  to  be  paid  by  tht  tenant  i> 

Mason  v,  Kellogg,  38  Mich.  132.  the  fair  rental  value.     MoalAnd  r.  Metr, 

tn  an  action  for  a  breach  of  a  covenant  24  VV.  Va.  119;  s.  c,  49  Am.  Rep.  246, 

of  seisin,  the  measure  of  plaintiff's  damages  5,  Kingsbury  ik  Milner.  rxj  Ala.  W2. 

is  the  consideration  paid  for  the  land,  and  CoiiMd«ralioii  with  Interest  and  GcMli. 

rnteres.t  thereon  from  the  date  of  payment,  — The  measure  of  damages  for  a  breaLh 

in  lieu  of  w^.i//c^  profits;  the  grantee'  being  of  a  covenant  against  incumbrances  is  thr 

left  to  his  remedy  against  the  eviclor  who  amount  paid,  if   reasonable,  to  extingu'isl^ 

has  established  a  paramount  title,  to  obtain  the  incumbrance,  whether  it  L^iceed^  the  pui 

pay  for  improvements.,     Conrad  :%  Druids'  chase-money  or  not :  whether  the  amout^J 

Grand  Grove,  6^  Wis.  ^t^.  paid  was  reasonable,  is  ;*  qnestroti  fof  th^ 

5ti6 
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lt«flinre  ol  D«daaf«i. 


'he  rule  is  the  same,  though  the  lessor  has  set  off  the  value 
be  lessee's  improvements^  in  an  action  for  mesne  profits  against 
lessor  by  the  pammonnt  owner* 

n  action  for  breach  of  warranty  of  title,  plaintiff  cannot  recA^^er 
e  than  the  paramount  title  cost.^ 


On  such  tjoe^tjon  the  record  of  a 
itxy  ^^,idnhi  ihc  covenantee,  of  which 
:ovcii.iiilor  \\Ai\  no  notice,  i»  not  con- 
vcj  nor  ii  the  fact  oi  pAvn^cnl  ^ny 
mtt  of  what  the  tnciimbrance  wii 
h.  Dkkson  tu  Desire,  5J  Mo*  151; 
ker  f.  Deavcr,  5  Mo.  A  pp.  139, 

-tjon  for  breach  of  eovcn^nt  of 

wrought  by  a  purchaser  from  the 

,  the  measure  of  damages  is  the 

oin  monev  ^aa^  by  the  covenan- 

, merest    from    the   time  of   the 

Mid  the  co^ts  of  the  aciion  to  eject 

5biniiff,  and  not  the  price  J>aid  by  the 

tirf  tor  the  land.     The  rule  is  the  same 

C  the  land  was  sold  to  tht  purcbastr 

ft^lk  by  an  oiftcer  of  court,  under  an 

r  of  the  court*    Lawrence  tn  Kriljer^ 

to  S,  C.  8. 

i€  amount  of  damages  in  such  a  case 

Qt  be  offset  b\'  a  voluntary  payment 

ic  covenamor'of  the  bona  given  by 

UinUA"  to  the  othcer  of  the  court  for  the 

vvtr-  t.irvM.  ,.-^  itor  by  payments  made  by 

to  the  true    owner  of  the 

.  tion  of  his  claim  for  mfme 

.twicncct^*  Rol>ert5on,  toS,  C»S* 

'.^In  an  aciion  for  the  breach 

^  the  measure  of 

neyand  snteicst. 

- ^ . ,  . .,  A  ta.  yciZ  i  W  i tson 

s   lnd»  3*44;   WiHiamsoni'.  Wil- 

7 1   Me.  ^4*  i   Conrad  i\  Uruids* 

d  Urove,  64  Wis*  258;  Price  v^  Deal, 

,t  lot  of  tand  is  conveyed  to  two 

It  her  grantor  may  recover  from 

.  a  moiciv  of  the  pure base-pr ice, 

-.1  fron»  the  date  of  the  eviction* 

iriw»*>  Lea  (Tenn.^,  93. 

est  on  the  consideration  money 

ible  ioi  the  time  during  vvhu'b 

iTp4e^  the  premiiesi  wirhout 

holder  of   the   paramotmt 

-^  V.  Wolf,  J3  Kan,  765, 

toof  Iiiter««t.^  Where  a  note  given 

If*  piirchasc-money  of  a  tract  of  land 

unpaid,  the  measure  of  damages 

'  h  of  the  covenant  in  the  ilccd 

\fivt  iij  be  the  amount  of  the  purchase- 

Tt  and  interer^t  at  the   5ame   rate  as 

borne  by  the  note*     Zent   t\   Picken, 

iU*'*Tbc  rtiJc  of  damage*  J'^  not 
the  value  of  the  Und,  but  the  leg^l 
and  nece^ary  expenses  of  such  ac- 
uf  cjrctment.  Pitkin  v.  Lcavirt,  ij 
79^ 


U\  Jin  action  for  breach  of  warranty  in  .1 
deed,  the  measure  of  damages  ta  thic  value 
of  the  land  as  agreed  on  at  the  time  of  the 
conveyance,  with  reaifionable  costs  and  ex 
pen  se^  i  ncu  rred  in  re^i  *ti  ng  e  v  ict  ion .  Stc  1 1- 
bina  1'*  Wolf,  33  Kan,  765. 

The  exj>cnse  of  defending  the  title  roay 
be  recovered  by  the  covenantee  in  ait  action 
on  ihe  covenant,  AJHs  %\  Nimngerp  25 
Minn.  525.  And  the  measure  of  darp&gen 
ii  the  cost  of  extinguishing  the  incunv 
brance  without  regard  to  tlie  purchase- 
price  or  vatuc  of  the  land,  \Va1ker  :. 
Dcaver,  79  Mo*  664. 

\V  here  defendant,  in  an  action  of  covt- 
nant  broken,  had  notice  of  the  ]ientlency  01 
the  real  action  against  plaintiff,  and  vTAi^ 
cited  to  defend  under  his  covenant,  but  re 
fused  to  defend,  and  judgment  was  for  tht- 
plaintiff  in  such  real  action,  the  costs  01 
that  suit,  the  expense  to  which  ^lafntrff 
was  subjected  in  (Icfcnding  if*  vt-iih  mtercsi 
from  the  time  of  payment,  and  the  value  ot 
the  prcunscs  at  the  time  of  eviction,  witli 
iiiterest  therefrom,  are  ihc  le^al  elements 
of  da  mage.  W  il  1  iam^on  t\  \S\\\  iamison,  7 1 
Me*  442. 

Eu  A/s  action  agjiinit  B.  for  breach  of 
covenant  of  warranty  as  Co  laud  recovertci 
from  A.  by  paramount  title,  it  was  hfid 
that  B*  was  liable  for  the  taxed  costs  in  the 
ejectment  against  A*,  having  received  due 
notice  to  defend  the  same.  Not  »o  for 
counsel  fees  incurred  by  A.  in  defendltij; 
t he  s uit *    Will iams  r%  B urg,  9  Le a  ( Tc nn, ) , 

4SS- 

Altornojr  Fees,  —  In  an  action  for  breach 
of  a  warranty,  the  grantee  can  recover  at- 
torney's fees  only  to  the  extent  of  proof  of 
actual  liability  therefor,  SwartJt  v,  Bal- 
lou,  47  Iowa,  tS8.  See  also  Williama  r, 
Iturg,  9  Lea  fTenn.b  455* 

1.  Lanigan  v.  KHIe,  ij  f*hila*  (Pa.)  60  i 
s,  c,  97  I'a.  St.  120;  39  Am.  Rep*  79^ 

Meine  Preflti. —  Upon  ihe  assessment 
of  plaintiff's  damages  in  a  suit  for  breach  of 
covenant  of  seisin  ,Tnd  warianty,  if  plain!  til 
has  had  the  use  of  the  premises,  he  can  re* 
cover  no  interest  for  the  period  prior  to  his 
eviction,  uules,s  he  has  l>een  conipelled  h* 
pay  mesne  profits  to  the  brilder  of  the  para- 
mount title,  which,  under  ibe  Missouri  stat- 
ute of  ejectment,  cannot  have  been  for  more 
than  five  years*  Hutch  ins  r^  Roiindtrct% 
77  \fo,  500, 

8*  SticlU',  Iowa  Homestead  Co.,  59  Tow  a, 
701;  Andrews  tk  Ai>T>el,  22  Hun  ^N"*  Y.h 
439;  Moore  t*.  Krankcnfieid,  25  Minn.  540. 
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Heuare  of  D«mt§««. 


The  measure  of  damages,  where  a  third  person  has  recovered 
judgment  in  partition  for  an  undivided  third  part  of  the  land,  is 
one-third  of  the  purchase-money  with  interest^ 

Where  parts  of  a  covenant  arc  waived  by  a  defendant,  the 
waiver  does  not  render  it  a  new  contract,  and  the  remedy  is  by 
action  of  covenant.  If  there  has  been  substantial  performance, 
the  plaintiff  is  entitled  to  recover,  but  not  necessarily  the  whole 
contract  price.  There  may  be  defects,  in  the  fulfilment,  of  such 
a  nature  as  to  preclude  the  plaintiff  from  recovery,  for  which  the 
jury  would  have  a  right  to  make  a  deduction  as  compensation  to 
defendant.* 

ExtinguiihniDnt  of  Xneuinbraiioei  to  pro-  A.^  by  deed   contain ing  a  covenant  of 

t«flt  TiUo.  —  Where  land  is  conveyed  with  general  wamniy  of  tule,  conveyed  to  tL, 

a  covenant  against  incumbr^nceis,  in  case  of  his  co-tenant,  an  tutdivjded  half  of  a  lot  of 

breach,  Ihe    covenantee    may  recover    the  land.     B.  subsequcntlv  conveyed  the  entire 

amount  which  he  is  required  to  pay  in  ex-  lot  to  C,  who  was  a/ter^.'ard  evicted,  and 

tinguishment  of  incumbrances*    Morehoose  sued  A,  on  his  covenant     The  court  htld 

V,  i  !eath,  9c;  Ind*  509.  that  he  could  recover  one- half  the  amoiiBt 

Where  the  vendor  held  under  a  tax  deed,  paid  by  him  to  B.,  with  interest  from  tlic 

and  the  vendee  recovered,  in  the  action  for  date    of   eviction,     ^^ette   v.  Dow,  9  Lea 

eviciionbytheholderof  the  paramount  title,  (Tenn.),  93, 

all  tajtespaid,ii  was/ir/i/that  theamount  so  A.  and  B»  owned  portions  of  the  same 

received  should  be  allowed  in  reduction  of  building,  B.  having  a  right  of  way  over  a 

damages.     Stebbins  J'/Wolf,  33  Kan.  765.  staircase  m  A.'s  portion.     A.  conveyed  to 

L.  purchaijed  onc-fonrih  of  a  quarter-sec-  C*  with  a  warranty  against  incumbrances, 

tion  of  land  for  jfjso,  but  took  posscission  and  B.  conveyed  to  0,     C.  and  D.  moved 

of    the   whole   quarter-section,  for   all   of  the  building  back  twelve  feet,  and  repaired 

which  he  afterwards  suffered  judgment  in  the  staircase  at  their  joint  expense,     l^ter 

ejectment^  and   elected   to   pay  its   value,  C.  tore  out  the  staircase,  and  therefore  had 

which  was  adjudged  to  be  iSoo*;  it  was  ktid  to  pay  da  mages  to  D*   C.  sued  A*  for  breach 

that  in  an  action  on  the  covenant  of  seisin  of  hia  covenant.    The  court  hehi  that  he 

in  the  deed  to  him  he  could  recov'er  only  could  not  recover   for  damages    brougiit 

f  200,  in  the  absence  of  any  showing  that  upon    him  by  his    own    misconduct^  and 

the   ifortyacre   lot   which   he   bought  was  that  he  could  only  recover  the  value  of  ihc 

worth  any  more  than  either  of  the  other  incumbrance  from  the  date  of  his  deed  to 

forties  in  the  quarter-section.    Long  ;a  Sin-  that  of  the  removal  of  the  building,  when 

clair,  40  Mich.  569.  the  easement  ceased,  and  for  the  expense 

For  breach  of  a  covenant  to  secure  a  of  the  removal  of  the  incumbrance.  Wilcox 

certain  release,  the  damages  will  be  what  v.  Danforth^  5  IIL  A  pp.  378, 

it  costs  to  obtain  such  release,  although  An  action  fof  breach  of  a  coi-cnani  of 

more   is   paid   therefor   than   it   is  worth-  title,  in  which  the  plaintiff  claimed  to  be 

Robbins  f.  Arnold,  11  111.  App.  4^4,  entitled  to  recover  for  two  undivided  thirds 

Where  a  vendee,  lo  protect  his  title,  buys  of  the  value  of  the  land,  was  restrained  by 

an  outstanding  title,  the  measure  of  dam*  a  bill  in  equity,  and  it  w^  decided  that 

ages,  in  his  suit  for  breach  of  covenant,  is  the  plaintiff  in  the  action  at  law  was  es- 

the  amount  so  paid,  if  it  does  not  exceed  topped  to  claim  damages  for  more   than 

the  original  price  paid  the  defendant.    Price  one-si^th  of  the  value  of  the  land.     It  was 

V.  Deal,  90  N.  C.  290.  heiii,  that,  although  the  ttd  dammtm  namctl 

I,  Wright  p.  Nipple,  92  fnd.  310,  in  the  writ  was  less  than  two-thirds  of  the 

Joint  VendoM:  Damagei  for  Breftcti —  value  of  the  land,  he  was  entitled  toone- 

Where   A.  conveved    to    U.,  by  warranty  sixth  of   the  entire  value,  if   this  did  not 

deed,  a  lot  of  land,  and  B.  one-Jialf  of  it  to  exceed  the  mi  damnum.     Lucas  ^*  Wileoa, 

C„  and  there  were  unpaid   taxes  on   the  135  Mass.  77. 

land,  lo  pay  which  the  land  was?  sold  after  3*  Monocacv   Bridge   Co.   xk   American 

the  conveyance  to  C.,  in  an  action  on  the  Iron  lirid^e  Manut  Co.,  S3  Pa.  St*  517, 

covenant,  A.  was  held  liable  to  C.  only  for  Ifoto  Payable  in  Bank-BUli. —  Whent, 

that  proportion  of  the  consideration  paid  in  covenant,  there  was  a  plea  of  covenants 

to  A-  which  the  value   of  his   portion  of  performed,  and  no  proof    was  (ntrc>dueed 

the  lot  bore  to  the  whole  lot,  and  that  the    except  a  note  for  dollars,  payable  iti 

burden  was  on  C\  to  establish  this  value,  current   bank-notes,   it  wa^  h^U  that    the 

Mischkc  z^,  Haughn,  ^z  Iowa,  52S.  jury  were  warranted  in  giving  a  verdict  for 
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rhere  a  deed  purporting  to  convey  a  fee,  with  covenants  of 
n  and  warranty,  conveyed  only  a  life  estate,  it  was  held  that 
jrantce,  who  sued  on  the  covenants  without  an  offer  to  rescind 
conveyance,  could  recover  only  the  difference  between  the 
c  of  the  fee  and  the  life  estate/ 

I  the  absence  of  any  showing  of   fraud  a  partial  failure  of 

cannot  be  shown,  in  redaction  of  damages,  in  an  action  for 

price  of  land  conveyed  by  a  deed,  with  the  usual  covenants 

itie.     The  defendant's  remedy  is  by  an  action  on  the  cove- 

a  plaintiff  bring  covenant  upon  a  penal  bond,  he  cannot  have 
;mcnt  for  the  penalty  ;  he  can  only  recover  his  actual  damages.^ 

Nominal  Damages,  —  In  an  action  on  a  covenant,  the  grantee 
recover  only  nominal  damages,  unless  he  has  been  actually 
ted,  or  has  paid  the  whole  or  a  part  of  the  incumbrance.*  Ana 
re  the  plaintiff  makes  no  proof  of  consideration,  and  shows 
hreatened  disturbance  of  possession^  the  damages  recoverable 
be  nominal^ 

H.  Judfmeiit — ^  Defects  in  the  declaration  cannot  be  cured  by 
verdict,  where  no  proof  was  offered  to  aid  the  insuflicient  aver- 
ts of  the  declaration.* 

grantor  against  whom,  in  an  action  on  his  warranty^  a  judg- 
t  has  been  rendered,  is  entitled  to  a  re-conveyance  free  from 
incumbrances  created  by  the  grantee.^ 

I  an  action  of  covenant  on  a  warranty  of  title,  a  verdict  ren- 
d  against  the  purchaser  in  a  suit  against  him,  in  which  suit 
vendor  was  vouched  to  defend  his  title,  is  conclusive  against 
vendor^  unless  it  can  be  shown  that  the  verdict  was  procured 
ollusion  or  negligence  on  the  part  of  the  purchaser* 
fhere  two  out  of  three  joint  covenantors  suffer  judgment  by 
ult  on  counts  in  several  deeds,  and  the  third  defends  and 

umber  of  dollars  called  for  in  the    breach  of  the  coveniitit  of  seism  m  hia 
Baker  fh  Jord^t,  5  Humph.  (Tenn*)    deed*    Boon  f^  Mc Henry,  55  Iowa,  202. 

A,  soid  to  B,  A  portion  of  ccrmin  preni- 
ftccohs  xu  Vounglove.S  B*ixi.  (Tenn.)    iset  subject  to  a  morigage,  and  covenanted 

to  pay  tnc  mortgage  when  due.     He  fintled 

Rowl.  V  t\  Holway,  124  Mass.  J9J.  to  do' this,  and,  the  rest  of  the  land  being 

n  V.  Van  Storcb  (Pa,)^  j  "Lva,.    worth  more  ihan  the  mortgage  debt,  t|  was 

htht  that   B.  could  only  recover  nominal 
Iviiudv  T,  Rkknc^tir^  63  Ind,  406.  tbmages.    Wlkox  ?'-  Mitschc,  39  Mich.  io». 

ere  Grantee  liu  not  di»ch&rfed  la-       Convejatvce  by  Widow.  —  A  grantee   in 
—  ^n  — A  grantor  b  Ibblc  t\jr  oniy    a  warrantee  deed  uf  land  by  *t  widow,  in 
miiges  oil   a  covenant  against    which  she  had  but  an  undiviJtd  third  inter* 
CCS,  unless  the  grantee  has  to    esi^  who  has  never  l^en  disturbed  in  his 
leni,    Norton  r.  Col  grove,  41  Mich,    possession    by  cither  the   widow  or   her 

heirs,  can  recover  only  nominal  damaues 
•  ■►.  before  las  suit  for  breach  of    for  brer^eh  of  warranty*     Henckc  *^  Jonn- 
lit  against    ineumbrances,   has    son^  62  Iowa,  555. 
none,  can  ree;ovL*r  only  nominal        9>  Norman  f%  Winch*  65  lowa^  263, 
^"  ^       '  *'       "        ■     -  '"    '  €.   Washington    v,    Ugtfen^  66   U*  S.  (t 

black)  450;  bk*  17,  L.  ed*  20 j. 
7,  Shurthill  r*  Ferguson,  47  Iowa,  28*1* 
a.  Wilson  r%  McElwee,  (  Strobh.  (S.  C) 
-    65. 


gei.    Kirkendall  %\  Keok^h*  2  I1L  App. 


^antcc  of  J  and  whoise  possession  has 

been   rlHturl^ed.  uan    rteuver   cmlv 

iat  damag-^  tor   .1  merely  technical 
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COVENANT—  COVERTURE— COVER—  COVIN—  COfV. 


succeeds  on  some  counts,  the  plaintiff  cannot  hold  his  judgment  on 
those  counts  against  the  other  two.^ 

In  an  action  in  covenant  against  the  administrator,  widow,  and 
heirs  of  the  covenantor,  the  judgment  should  be  against  them  tfi 
solido,  with  an  order,  as  to  the  administrator,  quando  acciderinU 
The  widow  and  heirs  should  be-  subjected  to  no  greater  liability 
than  the  value  of  the  estate  descended  to  them,  exclusive  of  the 
widow's  award,  and  the  court  should  ascertain  this  value.' 

OOVEETUKE.  —  See  Husband  and  Wife. 

OOTEB.^ 

COVIH.  (See  Fraud  ;  Collusion.)  —  "  Covin  is  a  secret  as- 
sent determined  in  the  minds  of  two  or  more  to  the  prejudice 
of  another."* 

COW.  —  See  Animals.* 


1.  Morgan  v,  Edwards,  6  Taunt.  598; 
s.  c,  2  Marsh.  201. 

2.  Dupcr  V.  Ogglesby,  3  III.  App.  94- 
8.  *♦  There  can  be  no  doubt  that  the 

policy  which  they  obtained  purported  to 
ccver  not  only  goods  which  belonged  to 
them,  but  also  such  as  they  held  in  trust 
or  on  commission." 

..."  Will  be  cohered  by  insurance  as 
soon  as  received  in  store."  Johnson  v, 
Campbell,  120  Mass.  449. 

Heiii,  that  the  canal  and  the  filter-beds 
were  land  c<n)ered  with  water  within  the 
meaning  of  §  17,  etc.  East  London  Water 
Works  Co.!/.  The  Leyton  Sewer  Authority, 
L.  R.  6  Q.  B.  669. 

**  If  the  dock  with  the  surrounding  build- 
ings were  taken  as  a  whole,  it  would  be- 
come something  more  than  *land  cai^ered 
with  water;'  but  that  part  which  is  the 
basin  or  reservoir  is  within  that  descrii>- 
lion."  Dock  Co.  v.  Board  of  Health,  2 
Best  &  Smith,  716. 

4.  ...  "As  if  tenant  for  life  or  tenant 
in  tail  secretly  conspire  with  another  that 
the  other  shall  recover  against  the  tenant 
for  life  lands  which  he  holds,  etc.,  to  the 
prejudice  of  the  one  in  reversion  ;  or  if  an 
executor  or  administrator  permit  judg- 
ments to  be  entered  against  him  by  fraud, 
and  plead  them  to  a  bond,  or  any'fraudu- 
lent  assignment  or  conveyance  be  made, 
the  injured  party  may  plead  covtn^  and  ob- 
tain relief."  Termes'de  la  Ley  (ed.  1708). 
Co.  Litt.  357  b.;  ComynV,  Dig. "Covin,"  A.; 
I  Viner's  Abr.  473.  "  Now  it  can  hardly  be 
question. d  that  it  was  by  collusion  that  the 
judgment  was  obtained  against  the  defend- 
ants by  the  defendants  in  the  name  of 
Rolfe,  for  whatever  purpose  it  was  ob- 
tained, and  as  to  its  being  covinous,  the 
definition  of  ^-orvV/'was  given  in  the  ar- 
gument from  Coke  upon  Littleton,  and  we 
have  it  very  clearly  given  in  the  '  Tt-rmes 
dc   la    Ley  *  (ctl.  170S),  'Covin   is   a  secret 


assent  determined  in  the  minds  of  two  or 
more  to  the  prejudice  of  another.'  In  the 
present  case  the  secret  assent  was  the  as- 
sent of  Rolfe  to  the  defendants*  borrowing 
his  name  to  bring  the  action  against  them- 
selves; and  the  prejudice  of  another  was 
the  judgment  being  used,  as  in  the  present 
case,  to  defeat  the  rights  of  others.  It 
matters  not  whether  Rolfe  was  kept  in 
i^orance  of  the  purpose  to  which  the  ac- 
tion was  to  be  applied  or  not :  it  was  not 
the  less  covinous  in  the  defendants."  Cir- 
dlestone  v.  Brighton  Aquarium,  L.  R.  ; 
Ex.  D.  142. 

"  The  plea  of  cat'in  and  collusion  is  ni>t 
proved  in  its  legal  effect,  unless  the  jun 
find  there  was  something  wrong  in  thi- 
mind  of  the  parties  who  had  agreed  to 
the  judgment.  I  think  the  jury  would  have 
to  find  that  there  was  somethmg  wrong  \\\ 
the  minds  of  lx>th  the  parties."  Brett. 
L.  J.  L.  R.  4  Ex.  D.  109, 

.  .  .  **  Such  a  transaction  would  be  j 
fraud  uix>n  the  other  partner,  or,  more 
properly,  it  would  be  what  is  called  ceviu, 
which  is  by  Lord  Ellenborough  defined  to 
be  *a  contrivance  between  two  to  defraud 
or  cheat  a  third.'  It  would  be  a  contri- 
vance between  Muzzy  and  the  Merriman^ 
to  appropriate  the  property  of  Hantly  tc 
pay  a  debt  of  Muzzy's,  which,  of-  course. 
Huntly  was  under  no  obligation  to  pay. 
and  it  would  therefore  operate  as  a  fraud 
or  cheat  upon  him ;  ann  this,  too,  would 
Ikj  done  with  a  full  knowledge  of  all  the 
facts  by  Muzzy  and  the  Merrimans,  who 
also  knew  that  lluntly  was  ignorant  of  the 
whole  proceeding."  Mix  v.  Muzzy,  ^S 
Conn.  191. 

6.  If  the  indictment  charge  the  inalic50u> 
and  unlawful  killing  of  a  cow,  it  is  good 
without  the  use  of  the  word  "  beast,"  as  a 
caw  is  a  beast  within  the  meaning  of  tin 
statute.  Taylor  v.  State,  6  !  lumph.  (Tcnn  > 
2S5. 
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CRAFT—  CRANK—  CREATE. 


Bftimtidii. 


tAFT.    (See  Admiralty;  Shipping,) — l  Art,  skill,  cunning.* 
esseis  of  any  kind* 

LAHK.  —  Some  strange  action  caused  by  a  twist  of  judgment  ; 
jrice ;  a  whim  ;  a  crotchet ;  a  vagary  ;  violent  of  temper^ 


■^ 'tmertt  loi  ^.icaling  a  <-(??(*  cannot 
;  ;d  by  evidence  of  stealing  a 
lie    King    r.   Cook,    i     Leach '*i 

y\   l^W,    105  (1774)* 

U'cr  is  an  **  animal  of  tK*  cmf  kind^ 
I  the  meaning  of  the  statute,  etc 
m  ei.  Stute,  55  Ala.  150. 
nt.  ccrtjjn  calf  of  the  neat-cattle 
'  is  auliicient  description  of  the  ani- 
(olen.  GraiU  r,  Slate,  5  TeX*  A  pp.  U 
he  $t;itute  in  termi  cstempts  one  cam 
ittathiiient  and  eKecuiJon*     Possibly* 

i  jjen.il  si  at  lite,  it  might  be  con- 

(t  the  term  only  applies  to  the 
.,  ....^.r  she  has  brought  forth  a  calf. 
\%  undoubtedly,  not  only  the  comnicsn  ' 
ic  correct  meaning  of  the  lerm.  In 
ise  of  Dow  V.  Smith,  7  Vermont,  465, 
i  considered  that  the  term  made  use 
d,  in  this  statute^  n  more  cjf tensive 
it»«,  and  included  a  heifer,  iidoptrng 
enniiton  which,  tn  some  dictionanes 
►y  fiome  writers,  is  given  to  that  term, 
;,  a  y^tmg  f<w-  Freeman  ?%  Carpcn- 
>  Vu  414. 

heifer,  iwcnty  months  old,  and  which 
\tk  be^wn  to  give  milk,  is  exempt 
execution  as  a  ii^w  Mi%A^t  the  statute, 
owner  intends  to  keep  rt  as  a  €tym^ 
as  no  Dther  ^^fta,  Carroth  v.  Orassie, 
^y  fMasaJ,  ati. 
'     "^  l>etween  two  arvd  three  years 

I. IS  never  had  a  calf,**  may  be 

i  I  K.I  I  in  nn  inffictment  ft.>r  larcciiy  as 

.     Parker  v,  StatCj  39  Ala.  365. 

s  no  ground  for  dismissing  a' writ  of 

rin  that  an  animal  described  in  the 

rt  .1  tr^ffrr  i^  descntjed  in  the  certifi- 

ment  as  a  cmii^    Pomcroy 

Men  (Mass.),  398, 

■j^r-pin  ^0w-hiSt  l>(50t5."     Wait 

.s^Brayton's^VtJ  77, 

vj-.      Httii^  that    A.  was   not  a 

vvhhin  the  hankmpt  aci-    Bell 

i  \  *'nm,  li  524. 

-sion  "  bay  or  river  crafU  or 
n  I  Uic  code  m  Virginia^  include;; 

'  of  five  hundred  tons  burden. 

vfiTcl  craft  in  chides  all  kinds  of 
%  vessels.  The  Wen  on  ah  1*,  Bragdon, 
-atnfVa.J  6S5, 

*mall  pleasure  hoatT  withu til  deck,  |>ro- 
1  by  a  s\w\\\  steam  engine,  and  tun 
..,...uy   (jy   jLs    owners    for    pleaMirc 

hfiii   rinl  within   the   (irovisitinft 

SL-d  Slates  bieam  ii*spection  t;iws* 
I  fcqwifc  e%ery  ferry-l>.)at,  Lanal-buaL 


yacht,  **  or  other  small  crati  of  light  char* 
acter  propelled  by  sieam,"  to  Ik!  inspected. 
United  States  k  The  MoUie,  2  Wood*  {K\ 

The  words  of  a  statute  were  ^*  wherry, 
lighter, or  &tktr  trafi*^  and  the  term  "craft  ** 
was  Aeli^  not  to  include  a  steam-ttig,  be- 
cause, though  a  steam-tug  ts  a  tra/f,  it  is 
rkot  one  of  the  same  character  an  a  wherry 
or  a  lighter.  Reg.  v.  Reed.  23  !>.  T.  Rep. 
156;  36  Eng.  L*  I  Eq.  iij;  Reed  f.  Itig- 
ham,jEbl  HI.  SS8. 

8,  The  word  ** crank**  has  no  necessurv 
defamatory  meanings  and  for  a  newsparnjr 
to  publi;>h  an  item  tnat  a  ccriain  pamphUt, 
written  by  a  lawyer  who  was  also  the  au- 
thor of  a  tesd-bf»ok  on  the  law  of  patents, 
was  *'  the  effusion  of  a  crank,"  is  not  action- 
able without  a  charge  in  the  declaration  at 
the  alleged  defamatorj'  meaning  of  the 
word  by  an  appropri^ate  inniicntJo,  ant!  an 
averment  and  proof  o(  special  damage. 

"  It  IS  urged,  in  a  brief  tiled  by  ^.>  I  a  in  tiff, 
thati  since  the  a&sassiuation  of  Prc&klcnt 
GarAeld  by  Guiteau,  the  word  *  crank  '^ 
hai^  obtained  a  deBnite  meaning  in  thib 
country, and  \a  understood  to  mean  a  crack- 
brained  and  murderously  inclined  person, 
and  is  so  used  by  the  public  press,  t  d** 
not  think  so  short  a  term  of  use  woyld  grvf 
to  such  a  word  a  libellous  sense  or  meaiv 
ing  without  an  allegation  or  innuendo  a>* 
to  the  sense  in  which  it  wa**  used  by  tht 
defendants  In  f>gilvie*s  Imperial  hie 
tionary*  indilishcd  in  England  in  1883,  ami 
repubbshed  in  this  country  in  i8S3»  the 
word  is  found  m  the  Supptement  with 
the  following  definition;  ^ Crank-  Some 
strange  action  can.'^ed  by  a  twist  of  jmlg- 
ment;  a  caprice;  a  whimj  a  crotchei ;  a 
vagary;  violent  of  temper;  subject  tij  s*iiN 
den  cranks.  Ciirlyle/  So  that  by  thtit  .411 
thority,  which,  \  think,  mn&t  l>e  deemed 
the  latest,  and  probably  the  Ixrsi^  the  word 
would  seem  to  have  no  necej*sarily  defam- 
atory sen  se^  1 1  wo  ul  d  n  ot  nc cessaril y  im  p  I  y 
that  a  man  had  lieen  guilty  of  a  crimti  not 
tend  to  subject  him  to  ridicole  or  contempt, 
to  say  of  hini  that  he  is  capricious,  or  a«h- 
ject  to  vagaries  or  whims ;  as  such  inifiii' 
cation  or  intent  could  only  be  shown  by  an 
apt  averment,  and  proof  in  support  of  ^uch 
averment;*'  Itlodgett  J.  Walker  t\TribnnL 
Cn.,  iq  Fed.  Rep.  827  (Ft.b.  14,  1887),  and 
The  HejM>ricr  (Mass,  j,  vob  zj,  p»  $20. 

4.  To  rrettti  a  charter  or  a  corporation, 
b  to  make  one  which  nr  vir  existed  htfore: 
while  to  rcncAV  one,  i^  u^  uivc  vital  fly  !*• 
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LREA  TUKE  -  CREDIBLE,  CRED1B1UT\  —  CREDIT. 

CEEATUKE,  —  See  Animals* 
CREDIBLE,  CEEDIBILITY.— See  Witnesses, 
CEEDIT.      {See   Constitutional    Law  ;    Execution  ;    Guar- 
anty ;   Loans;   Letthr  qv  Credit;   Money;  Taxation.)  — A 

transfer  of  goods,  moneyj  or  other  valuable  thing,  in  confidence 

of  future  payment.  That  which  is  due  to  any  person,  as  distin- 
guished from  that  which  he  owes.'*  As  a  verb  the  word  means 
to  trustj  to  sell,  or  loan,  in  confidence  of  future  payment;  to  set 
to  the  credit  of ;  to  enter  upon  the  credit  side  of  an  account,^ 

one  which  has  b*jeh  forfeited  or  has  ex*  which    should    be    impounded    for  othtr 

pired ;  and  to  extend  ont,  is  to  ^ive  an  causes.  *  ,  .  It    has  also   been    justly  re* 

ejtisting  charter  more  time  than  originally  marked  that  the  use  of  the  word  (T^Jflff-At 

limited.     Mocts  v,  Cjtv  of  Rt^ading,  21  Pa.  in  the  ihird  clause  favors  the  construction 

St.  iSS,                         '  of   defendants."      WhUlock  v.   West,  26 

The  conti nuance  of  an  old  charter  is  not  Conn.  406;  Estate  ^^  Bogardu%  4  Moi  App» 

the  €reaUmi  of  a  new  corporation,  and  does  215. 

not  infringe  a  con?^titutional  provision  re-  8,  See  Webster*s  Diet  and  Bduv.  Law 

sLrjcting  the  creation  oi  new  corpo  rat  ions »  Diet. 

but    recognizing   and   rontinutnf*  existing  Credits,  in  an  act  making  them  the  stih- 

onea.     People   v.  MarsUalK  1   Gilm.  (111.}  ject   of  taxation,  are   defined   to  be  **thc 

672.  excess  of  the  sum  of  all  legal  claims  ^ind 

An  act  remedying  a  technical  defect  in  demands^  whether   for    money,  or    other 

the  organisation  of  a  corporation,  e.g.,  in-  valuable  thing,  or  for  labtir,  or  for  services, 

jiuffictency  in  the  proof  or  acknowledgment  due,  or  £0  become  ducj  to  the  person  liable 

of  a  certifieate  of  organijiation  of  a  banking  to  pay  taxes  thereon,  ,  .  ,  when  added  \s^ 

asaociatiun  formed  under  a  general  statute,  get  her  (estimating  every  such  claim  or  de- 

i?i  not  an  act  to  cnaU  a  corporation,     JSyra-  n>aiid  at  its  true  value  in  money Jj  over  and 

cuse  City  Bank  1^-  Davis,  JC  Barb,  (N/Y.J  above  the  sum  of  all  legal  b^ti^  Jidt  debts 

iSii.                      ^  owing  by  such  person."     Payne  z^.  Watter- 

A  suMcssee  is  within  the  provisions  of  son,  y  Ohio  St,  1 2J ;   and  see  also  life 

the  fifth  section  of  the  Representation  of  the  Ins.  Co. :'.  \jq\\^  54  Ala-  499. 

iVople  Act,  1S67,  which  gives  the  right  of  Shares  of  stock  are  not  "credits**  within 

voting  to  the  les.see  or  assignee  of  lands  the  meaning  of  a  lax  act,  stock  being  "in 

t>r  tenements  for  the  unexpired  residue  of  no  sense  a  debt  owing  to  the  stockholder.^ 

;vny   term    originally  fr^rnfi-i/  for    a   period  Bridge  man  I^  Keokuk  (Iowa),  jj  N»  West, 

of  not  icss  than  sixty  years,  eit-  Rep,  J55. 

The  words  "originally  created  "  refer  to  Hut  a  loan  of  money  secured  by  a  mort- 

the  creation  of  the  term  in  respect  of  which  gage  on  real  estate  is  a  credit  within  such 

the  ciaim  is  made.    Chorlton  v.  Siretford,  an  acL     Myers  v.  Seabcrger  (Ohio)p  11  W- 

I-  R,  ?  C.  R  (98*  East.  Rep.  796. 

To  change  of  phraseology  in  the  revision  Credits,  including  promissory  notes  wtSh- 

of  the  55tarUte^  from  "  created  and  manl-  in  that  term,  are  not  ''  property,"  so  aa  t& 

fesied  "  to  "  created  or  declared,"  wrought  be  subject  to  taxation  as  such.    People  r. 

ri  change  of  the  law,  so  that  under  K.  S.  Htbcrnia  Bank,  51  CaL  243;  s,  c-,  3  Cent 

^'1^  %  III  an  express  trust  need  not  be  L,  J.  260. 

treated  byawritmg:   it  ia  sufficient   that  Choses  in  act  Ton,  and  the  notes  of  a  hank 

it  be  subsequently  declared  by  a  writing  as  being  choses  in  action,  arc  not  '*gCM)d*, 

signed  by  the  party  charged  with  the  trust,  effects,  and  credits  "  within  an  act  m^kitig 

McClellan  z/.  McCiellan,  65  Me.  500,  such  subject  to  trustee  process.     Ptrryi'. 

**  A  debt  crmttd  by  fraud."     Kee  Palmer  Coates,  9   Mass.    537.      Nor  are  legacies. 

T%  Preston,  45  Vt.  154.  Barnes  7*.  Treat,  7  Mass.  271. 

1,  **  From  an  e.xamination  of  the  various  The  contrary  is  held  in  Maine,  legadus 

f^encral  statutes  providing  for  the  establish-  there  having  been  made  the  subject  of  exc- 

mcnt  of  paunds^  and  the  manner  in  \^h[ch  cution.     Cnmming  t',  Garvin,  65  Me,  301. 

they  shall  l>e  maintained  and  kept,  the  iiiv  3.    Webster's  Diet. 

pounding  of  ^rtatures  \\\  thenu  their  care  ''Credit  in  cash'*  means   "pay;"  and  a 

nnd  sustenance  while   in   tlie  pound,  etc.,  reciuesi   to  credit  in  i:ash,  is  a  sufficient 

,  *  ,  we  arc  al«o  of  the  o|union  that  they  order  to  pay  to  make  the  instrument  which 

were  intended  to  apply  as  well  to  frrtfhirrs  contains  it  a  bill  of  exchange,     Ellison  v^ 

\vhich  should  be  liabie  to  Ix  impounded  Collingridge,  9  C,  li  571. 

«indcr  the   ini>v!>inn>  of  .stLitiitt,  as  those  "Credit  mv  account**  indorsed  on  a  bill 
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^EPITOB.  (Sec  Assignment  tor  Benefit  of  Creditors; 
liwKUPTcv;  Dbbtor  and  Creditor;  Insolvency.)  —  One  lu 
m  a  debt  or  obligation  is  due,^ 

BEBrrOES^   BILLS,  OE  CEEDITOES^   SUITS. 

cfiniuon  fliid  Kinds,  573.  6.  What  Property  may  be  t cached,  577. 

iTisdictiofi,  573.  7.  Parties  to  the  Bill,  57S. 

Khaustifi^  Remedy  ftt  Law,  574.  8  Against  Corporations  and  Slock- 
ffect  of  the  Bill,  57^-  holders,  57a 

alure  of  Remedy,  576.  g*  Against  Decedents*  Estates,  jSo. 

De&mtion  and  Emds*  —  Creditors*  bills  are  bills  in  equity  filed 
:rcdiiors  for  the  purpose  of  collecting  their  debts  out  gf  the 

or  personal  property  of  the  debtor,  under  circumstances  in 
ch  the  process  of  execution  at  common  law  could  not  afford  , 
rf."  They  may  be  classified  according  to  the  character  or 
iition  of  the  debtor,  as,  first,  against  a  debtor  in  his  lifetime; 
nd,  against  corporations  or  their  stockholders ;  and  thirds 
nst  decedents'  estates*  In  this  article  the  subject  will  be 
ted  generally,  as  relating  to  the  first  class  :  the  others  will 
lonsidered  specially,  under  paragraphs  S  and  9,  post, 

JtmsdiotioiL  ^ — The  jurisdiction  of  a  court  of  equity  to  reach 
property  of  a  debtor  justly  applicable  to  the  payment  of  his 
tSj  even  where  there  is  no  specific  lien  on  the  property ^  is 
oubted  It  is  a  very  ancient  jurisdiction  ;  but  for  its  exercise, 
debt  must  be  clear  and  undisputed,  and  there  must  exist  some 
:iaJ  circumstances  requiring  the  interposition  of  the  court  to 
lin  possession  of  and  apply  the  property.  Unless  the  suit 
te  to  the  estate  of  a  deceased  person,  the  debt  must  be  estab- 
ed  by  some  judicial  proceeding;  and  it  must  generally  be 
an  that  legal  means  for  its  collection  have  been  exhausted.® 


ichange  is  reiJtrictive,  and  puts  an  end 

negotiability,     it  is  an  a  impropriation 

e  proceeds  of  the  bilj  whith  renders 

itlicr  tilegaL     Lte  v.  Bank,  i  Hiss*  (C- 

•*The  term   creditor  does   not  mean 

f  a.  person  to  whom  a  debt  is  dtit,  — 

k  hut  iris  usual  meaning ;  but  it  further 

fci  :t  person  to  whom  any  obligation 

lEid  thi^  \^  its  utiusiial  me;^nin|^. 

.  according  to  the  deliiiition  of 

s  he  who  hris  a  right  to  require 

I  lit  of  an  i»l>]Jg;ttion  or  contract/ 

TL^e  sense  it  mt-ans  more  than  the 

m   iw  whom  money  is  owing.     \Vel> 

tf^pfiujtion  of  the  word  \%*  A  person 

x  sum  of  money,  or  other  thing, 

■tbligation,  promise,  or  in  law/" 

n ,  iT.  y.^  in  N*  J.  Ins.  Co.  v.  Meeker, 

. },  L,  300. 

11  .1  xfrict  legal  sense  a  creditor  is  he 

n^ly  trusts  and  gives  credit  to 

r  a  sum  of  money,  or  or  her  prop- 

!  l>ond,  bill,  note,  hook,  or  simple 

In  a  more  liberal  senile  he  \s  a 

Lw.   v,lm  ha?h  a  legal  demand  upon  an- 


other for  money,  or  other  property,  which 
has  got  into  the  hands  q{  another  withont 
his  consent  hy  mis^take  or  accident,  which 
he  is  entitled  to  liavc,  or  to  a  com^jcnsation 
in  damages  for,  upon  the  ground  of  an  im- 
plied pnnnTse, 

"  In  the  more  general  or  extensive  sense? 
of  the  term,  he  is  a  creditor  who  has  ii 
right  by  law  to  demand  and  recover  of 
another'  a  sum  of  money  on  any  account 
whatet^ei/'  Sjiaidey  i\  Ogden,  2  Root 
(Conn.),  i6l,JK 

2.  biH|j.  mm^-  5^5- 

JUlb  of  tkwfcscrlption  had  their  oH^in 
m  the  limited  icopt  of  ihc  ordinary  writs 
of  execution.  These  writs,  being  common- 
law  writs,  were  conttnerl  m  their  oij^ratioiv 
to  legal  interests*  Kqnitable  iniercstsxnuld 
be  reached,  if  reached  at  all,  in  equity  alont. 
The  narrowness  of  the  commoivlaw  remedy 
naturallv  led  to  a  jiirUdktion  in  equity  lo 
afford  I  he  necessary  relief.  Ibid*  sec  52$ ; 
Pomerov,  Eq.  Ji*r.  sec.  1415. 

8*  Fidtf,  %  m  I'liblic  Works  v.  Coluni- 
hi  a  <  o  11  c  Kc .  1 7  W  a  ]  1 .  5  2  J ,  5  p. 

**  It  is  within  the  griicrar jurisdiction  of  ;i 
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In  this  country,  there  have  been  enacted  in  several  States  various 
statutory  provisions,  intended  to  accomplish  more  speedily  or 
effectively  the  object  of  the  creditor's  bill  in  the  court  of  chan- 
cery.* In  other  States  the  creditor's  bill,  as  a  branch  of  the 
equitable  jurisdiction,  is  still  the  appropriate  remedy.*  The  em- 
ployment of  special  statutory  writs  and  processes,  especially  those 
for  the  attachment  of  debts  due  to  the  defendant,  has  greatly 
restricted  the  use  of  the  creditor's  bill  in  this  country. 

3.  Ezhaiuting  Bemedy  at  Law.  —  The  jurisdiction  in  equity 
attaches  only  when  the  creditor's -legal  remedies  have  proved 
inadequate.  For  this  reason  the  creditor  must  usually  allege 
that  he  has  obtained  a  judgment,  and  issued  execution,  and  that 
there   has   been   a   return   thereto  of  nulla  bona.^    There   are, 


court  of  chancery  to  assist  a  judgment  cred- 
itor to  reach  and  apply  to  tne  payment  of 
his  debt  any  property  of  the  judgment  debt- 
or, which,  by  reason  of  its  nature  only,  and 
not  by  reason  of  any  positive  rule  exempt- 
ing it  from  liability  for  debt,  cannot  be  taken 
on  execution  at  law,  as  in  the  case  of  most 
property,  in  which  the  debtor  has  the  entire 
beneficial  interest,  of  shares  in  a  corpora- 
tion, or  of  choses  in  action.  Gray^  y.,  in 
Ager  V.  Murray,  105  U.  S.  126;  Bayard  v, 
Hoffman,  4  John.  Ch.  (N.  Y.)  450;  Hadden 
2'.  Spader,  20  John.  (N.  V.)  554. 

1.  The  statutes  and  decisions  on  this  sub- 
ject will  generally  l)e  found  under  the  name 
"  Supplementary'  Proceedings ; "  i.e.,  pro- 
ceedings by  the  creditor  supplementary  to 
the  usual  means  of  execution,  in  compelling 
discovery  by  the  defendant  himself  of  his 
assets,  or  by  joining  others  in  whose  hands 
the  defendant's  assets  are  supposed  to  be. 
Statutes  of  this  kind  are  in  force  in  Arkan- 
sas, California,  Colorado,  Indiana,  /o7oa, 
Kentucky,  Maine,  Minnesota,  Missouri, 
Nebraska,  Nevada,  New  Jersey,  Ne^t*  York, 
Ohio,  Oregon,  South  Carolina,  and  IViscon- 
sin. 

The  procedure  in  supplementary  proceed- 
ings is  usually  by  order  made  upon  proof 
of  return  of  an  execution  unsatisfied,  rc- 
(|uiring  the  debtor  to  appear  in  person  in 
court,  to  be  examined  concerning  his  prop- 
erty: a  receiver  is  then  appointed  to  col- 
lect the  assets,  and,  upon  qualifying,  he 
becomes  vested  with  the  assets  without 
conveyance  or  assignment  by  the  debtor. 
The  receiver  also  represents  the  creditors 
in  bringing  any  suits  which  may  be  neces- 
sary to  establish  title  to  the  property. 
Wait,  Fraud.  Conveyances,  sec.  62;  High 
on  Receivers  (2d  ed.),  §  401,  et  set/. 

2.  This  is  the  case  in  those  States  in 
which  there  is  cither  the  general  chancery 
jurisdiction,  or  a  special  jurisdiction  con- 
ferred by  statute  for  assisting  creditors  in 
enforcing  their  rights  against  the  debtor's 
projxirty.     It  follows,  that,  where  there  is 


no  such  equitable  jurisdiction,  the  creditor's 
bill,  as  known  in  chancery,  cannot  be  used. 
For  the  jurisdiction  in  equity  in  the  several 
States,  see  Equity  ;  also  Hisp.  £q.  (4th 
ed.)  sec.  15;  Pomeroy,  Eq.  Jur.  sec  41. 

In  Pennsylvania  a  judgment  creditor  de- 
siring to  avoid  a  fraudulent  alienation  of 
land  by  his  debtor,  must  levy  on  the  land, 
buy  it  in,  and  bring  ejectment:  he  is  not 
entitled  to  relief  in  equity.  Girard  National 
Bank's  Appeal,  13  Weekly  Notes  Cas. 
(Pa.)  lof. 

8.  "Courts  of  equity  are  not  tribunals 
for  the  collection  of  debts,  and  yet  they 
afford  their  aid  to  enable  creditors  to*  ob- 
tain payment,  when  their  legal  remedies 
have  proved  to  be  inadequate.  It  is  only 
by  the  exhibition  of  such  facts  as  show  that 
these  have  been  exhausted,  that  their  juris- 
diction attaches.  Hence  it  is,  that,  when 
an  attempt  is  made  by  a  process  in  equity 
to  reach  equitable  interests,  choses  in  ac- 
tion, or  the  avails  of  property  fraudulently 
conveved,  the  ^ill  shoula  state  that  judg- 
ment nas  been  obtained,  and  that  execution 
has  l^een  issued,  and  that  it  has  been  re- 
turned by  an  officer  without  satisfaction." 
Webster  v,  Clark,  25  Me.  313.  Quoted  and 
approved  as  the  established  rule  of  equity 
in  Taylor  7'.  Bowker,  in  U.  S.  no;  s.  c, 
6  Am.  &  Eng.  Corp.  Cas.  609;  Baxter  v. 
Moses,  10  Am.  &  Eng.  Corp.  Cas,  307. 

A  creditor's  bill  should  be  dismissed 
when  it  is  apparent  that  no  bona  fide  attempt 
has  been  made  by  the  officer  to  fnd  pro|>- 
erty  to  satisfy  the  judgment.  As  the  oasis 
for  a  creditor's  bill,  an  execution  upon  the 
judgment  should  be  in  good  faith  issued, 
and  should  be  returned  unsatisfied  by  the 
officer  upon  a  reasonable  and  actual,  but 
ineffectual,  effort  to  find  property.  If  the 
return  shows  on  its  face  a  failure  in  this 
respect,  there  is  no  foundation  for  equity 
jurisdiction.  Bassett  v.  Orr,  7  Biss.  (C.  C) 
296. 

*'Thc*  court,  when  its  aid'  is  invoked, 
looks  only  to  the  execution,  and  the  return 
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;vcr,  a  few  exceptious  lu  this  rule,  which  are  stated  in  the 
i 


ftflicfr  to  whuin  the  uxciwtioti  w.i* 

ii.     Ttie  cxctxition   shows   Umi   llii; 

It  law  has  been  purstjcd, 

the   hif:;hc.st  evidence  o( 

«ts  wheihcf  the 

it    nr  not;  ackI 

ii^.i.^    whkh   wuiiUI 

.   the  rciarn  U  heitj 

irt  will  not  cnteriaiii 

lu  the  tkligcacc  of  the  officer 

iDH  lo  Hnd  jjTopcriy  upon  which 

)      Jt  the   rclurrt  be  false,  the   law 

Ks    to    the    injqfcd    partv    ^mpk 

It  ion  of  insolvency  is  not 
M^t.iiii  the  averment  cif  4  want 
bw,    Uall  r^  Joiner,  i  S.  C*r. 


1  lb   proved   thAt   they're   is  suAident 

*v  <,iheT  than  th.u  iicsciit>ed  in  the 

V  the  itidj^incnu  the  bill  cannot 

^     V^cw.i  r  he  fs  f ^  H  o  war d .  4  A  bb . 

^    V,)  503^  \V\^h  iWi  keceiv^crs 

3  %.    See  :J  I ^o  Br rt  I y's  Kxucu tors 

v.;  f.  (M4.h|33;s.c„  25  Atn. 

,m  J'.  Willett,  52  Hi.  10 1  ; 

a.    I    Ptiige    (N:   Y.)»  305; 

Try  V    Jiiisiifind,    \o  Yerg.    (Tenn.l 

'  Htattford,  13  Ala.  837  s  Tap- 

%  1 1  N\  1  lamp,  31  r  ;  Baji^setl  -sk 

^;  Vl,  313;  AHcnf.  Mont^ 

io6;   rrc^ton   7\  Colbv 

■garil  to  ihf  extent  lo  which  3 

■r  must  fKocccti  at  law^  licforc 

i  the  ;»id  of  iitouit  of  chancery^ 

4ifFcicncc,   dcpcfidtng   on  the 

iM  liiL*  property  wbidi  he  seeks  to 

;  vvheie  lands  or  thaurln,  of  which 

1. 1 1  J  Stic  was  ill  the  debtor,  have  bt'cn 

con  vey^^d,  it  is  enough  to  have 

«n  the  former  caj^c^  ^x%^  to  issue 

tD  the  sheriff  in  the  latter^  bc- 

pplication  lo  chancery  i&  to  re- 

tfun  which  prevcrns  ;i  le^al 

14  iifion  thi^  property;  but 

il  to  reach  equitable  asjsets, 

irv  Jo  hdve  the  execution  levied 

i'd    un9,itbh,etl,    or    something 

JtiU  10  thal^  l>t:c;iu^e  chancery  does 

[  a  c}c%iitor  in  n\Mm  that  fund  until 

■^    -  .   1      '      ==nf  to  l>e  exhausted; 

-;  have  been   fraudu- 

Jttor  is  entitled  to  set 

iiH^    .Lside    in    equity    vvithuiit 

r  there  i*.  no  property  retained 

iLon  might 

1JO,  T  Am. 
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Whether  an  u  mi  it  able  suit  analogous  to 
the  creditor'^  stdt  will  be  allowed  in  aitl 
of  the  lien  created  by  an  atiachmeni,  before 
the  recovery  of  jndgmcm,  is  a  qucbtum  to 
which  the  Amencj^n  courts  have  given  di- 
rectly confbctirtg  answers*  Tom.  Eq.  Jui^ 
§  141^,  and  note. 

It  iji  rtunecc3.sary,  in  order  to  maintain  a 
creditor's  suit  to  cancel  judgmeniH  altegcil 
to  be  paid,  that  the  creditor  should  have 
issued  c-Jteculion  in  the  cduntv  in  which 
the  dcbtor'ii  iands  lie  ;  it  is  sulhclent  thai 
an  execution  has  been  returned  unsatisfied 
in  the  county  where  the  debtor  resides,  and 
that  his  jntlgment  is  a  lien  on  the  land, 
Shaw  f\  I> wight,  27  N,  V,  2M' 

Where  the  iiropcrty  of  the  judeincnt 
debtor  sought  to  l>c  reached  is  laud  only, 
and  the  debtor  h;iH  no  other  proj)erty  out 
of  which  tiic  JLidgTucnt  can  b«  siiti*ficd.  and 
that  has  been  conveyetl  lo  jinother  \n  fraud 
of  the  [udgment,  it  i§  nol  essential  lo  icttef 
for  the  jutigment  creditor  to  sho*¥  that  he 
has  issued  execution,  Payne  xk  Sheldon, 
6j  Hark  \H,  Y.)  169, 

A  return  of  an  un^ssilisficd  ejceculiort 
agoinst  one  of  two  joint  judgrneni  debtors, 
id  sufficient  to  support  a  creditor's  suit 
against  the  other*  Ilill  v.  Hctrick*  5  Daly 
(N.  Y.K  33. 

It  is  unsettled  whether  the  tkbtor's  in- 
solvency precludes  the  necessity  of  pre*- 
cecding  at  law  as  if  he  w*ere  solvent.  It 
has  been  Aeld  that  where  the  debtor  is 
insolvent,  iiwd  the  Issue  of  an  execution 
would  be  of  no  practical  utrlily*  its  istjue 
may  be  dispensed  wiih^  and  the  judgment 
creditor  tnay  resort  directly  to  chancer j'* 
Turner  tK  Adanvs,  46  Mo.  95  \,  Pos  tie  wait 
iK  I  towes,  3  Iowa,  365  \  Hotslord  tf.  Heer^, 
H  Conn.  369;  Pavne'-'.  Sheldon,  6 J  Barb. 
IN\  V  )  169- 

Where  it  was  alleged  that  the  debtor  was 
insolvent,  and  that  cjcecutions  on  tit  her 
judgments  had  been  returned  nuiia  fHnta^ 
on  demurrer  it  was  iteid  that  it  was  not 
necessary  to  allege  that  execution  on  tlie 
present  judgment  had  issued.  Tabb  -v 
Williams,  4  Jone^!,  Eq.  {N.  C.J  352.  But 
see  ^mttra^  Miicon  t'.  Dunklin,  4S  Ala.  455 i 
Parish  7/.  Lewis,  Freem.  ( Miss*)  Ch-  299. 

Whenever  the  creditor  has  a  trust  in  his 
favor  or  a  lien  upon  property  for  a  debt 
due  him,  he  need  not  e^thaust  his  remedy 
at  law.     Case  %k  Beauregard,  lot  U.S.(iSJ^» 

If  the  debtor  has  absconded,  so  that  no 
iudgment  can  be  obtained  against  him,  and 
ne  has  no  prujjeriy  in  the  Slate  subjeci  to 
atiachment,  but  has  money  in  a  city  treaj^ury 
liclon)»ing  to  him^  tt  may  l>c  re.icbcd  bv  bill 
in  equity  without  even  a  previous  judgment, 
and  without  showing  fraud,     Pendkton  Vn 
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nature  of  BffBied;. 


4  Effect  of  the  BUI  —  The  fiUng  of  the  creditor's  bUl,  and  the 
service  of  proctjss,  creates  a  Hen  upon  the  effects  of  the  judgment 
debtor*     It  has  been  aptly  termed  an  "equitable  levy.'** 

5.  Nature  of  Bemedy.  —  The  objects  sought  by  the  creditor  in 
chancery  are  generally,  (i)  to  remove  some  obstruction,  fraudu- 
lently or  inequitably  imposed  to  prevent  a  sale  of  the  debtor's 
property  on  execution  at  law  ;  or  {2)  to  obtain  satisfaction  of  his 
debt  out  of  property  of  the  defendant,  which  cannot  be  reached 
by  execution  at  law.^  In  the  first  class  of  cases,  the  court  acts 
in  the  methods  usually  adopted  for  the  enforcement  of  decrees  ir\ 
equity ;  the  remedy  by  injuuction  against  any  transfers  of  the 
debtor's  property,  made  with  intent  to  defraud  and  delay  bis  judg- 
ment creditors,  is  the  immediate  relief  afforded,*  which  is  followed 
by  the  various  forms  of  relief  in  rem  or  in  personam  given  by 
equity  in  cases  of  fraud.*^  In  the  second  class  of  cases,  the  relief 
sought  is  best  obtained  by  the  appointment  of  a  receiver,  who 
shall  take  possession  of  the  property,  and  hold  and  dispose  of  it 
under  the  order  of  the  court.^     The  necessity  of  obtaining  both 


Perkins,  49  M  p.  565,  See  nUo  Scot  I  I'. 
McMillan,  1  LitL  (KyO  303;  Pcav  v,  Mor- 
rison's Executors,  10  Gratt.  (Vsu)  149; 
Farrar  c.  Hoselden,  9  Rich.  Eq,  {S,  C) 
331  \  Pope  Ti.  Solomon,  36  Ga.  541, 

The  return  of  an  execution  unsaUsHed 
before  its  return-day,  and  in  the  lifetime  of 
the  writ,  does  not  lav  the  foundation  for  a 
receiver  upon  a  bill  in  l>ehalf  of  the  judg- 
me n t  cred itor.  High  on  Rec-  { 2d  e d - )  §  404  ; 
Thayer  7/.  Swift,  Harrjng.  (Mich.)  430. 

1p  Smiynef  y.^  in  Miller  cf.  Sherry,  2 
WalL(U.S0  23L  249- 

Where  the  property  is  not  liable  to  an 
execution  at  law,  the  plaintiff  obtain.^  no 
lien  upon  the  property  or  fund  by  the  issu- 
ing or  return  of  the  execution.  ^  But  it  is 
the  filing  of  the  bill  m  equity,  after  the 
return  of  the  execution  at  law,  which  gives 
to  the  plaintiff  a  specific  lien,  l^frd  Hard- 
wkk^  in  Edgell  v.  Havwoodi  3  Atk.  kep. 
357  J  ^eck  V.  Hurdctt,  i  Paige  fN.  V.),  30^), 

The  judgment  creditor  wJio  first  files  his 
bill  in  chancery  obtains  a  priority  in  reUv 
tioTi  to  the  property  and  effects  of  the 
defendant  which  cannot  be  reached  by 
execution  at  law.  Coming  v*  White,  2 
Paige  fN.  Y.).  5^7- 

2.  The  In  p^ttiiens  is  an  equitable  levy, 
and  secures  a  priority  of  lien  ^o  the  com- 
plainant.     Tilford   If,    Burnham,   ?    Dana 

(KvK  109- 

3,  iVfihnorth,  C/itimr^l/ffr,  in  Beck  t'.  Bur- 
dett,  I  Paige  (N.  V.),  30S, 

*'lt  h  a  faiuil],ir  imt]  uoquestion<Ml  doc- 
trine of  equity  that  the  court  has  power  to 
aid  a  juflgmtnt  crutliior  to  reach  the  projj- 
erty  of  his  debtor,  either  by  rcmovint:  invud- 
ulenl  jiK.lj:»nit'ut«  or  convcvatice*^  whicli  oK 
struct  or  jlcfL%Tl  tlic  plaintilf'si  remcfb  onik-r 


the  judgment,  or  \yy  appropriating,  in  saliv 
faction  of  the  iudgment,  rights  or  equitabk 
interests  o£  the  defendant  which  are  no* 
the  subject  of  legal  execution.^  (Jnrfif, 
C^ancf/hr,  in  Robert  7/,  Hodges,  16  N.  J, 
Eq.  303. 

4.  Where  t!ie  main  purpose  of  the  1m  11 
is  to  set  aiiide  a  fraudulent  transfer  of  a 
debtor's  goods  and  effects,  made  to  delay 
and  hinder  his  creditors,  an  injunction  i* 
considered  as  a  necessarv  adjunct,  and  U 
granted  as  auxiliary  to  the  general  relict 
sought,  Hyde  v.  EHeryi  ^^  Md.  496; 
Witmer's  Appeal,  45  Pa,  St*  455;  Higli 
on  Inj.  (sd  ed.)  §  1402. 

A.  /'axs&rtt  J*,  speaking  of  the  applies 
bflity  of  the  equitable  jurisdiction  to  tbi? 
class  of  cases,  says,  "lis  process  i=  plastic, 
and  may  be  readily  moulded  to  suit  the 
exigencies  of  the  particular  ca^e.  A  court 
of  equity  proceeds  with  but  lit  tie  icgard  to 
mere  form,  ft  moves  with  celerity,  and 
seizes  the  fruits  of  a  fraud  in  the  hauds  of 
the  wrong-doer/'     Fowler*s  Appeal, S?  Pa. 

St.4S4-  .  -  .       . 

The  creditor's  bill  or  a  suit  to  clear  Ihr 
fraudulent  transfer  is  preferable  to  setiurt 
under  execution.  If  the  creditor  attemiitii 
to  sell  the  disputed  property  arbitrarily 
under  execution,  the  market  Viiltifc  i^  in- 
jured, and  the  debtor's  transtfti:  oi  lltk 
must  be  proved  to  be  frauduleut  Hut  by 
filing  the  creditor^  bill,  the  only  t'i^k  ht- 
curred  is  as  to  the  costs  and  expense  nf  the 
suit,  and  generally  no  seUure  is  ctTccted 
unless  the  suit  U  successful,  in  which  evtnt 
the  cnvinous  transfer  and  cloud  on  the  tit^^ 
is  cleared  away.     Wait,  Kraod.  CnTi.§  (ic 

B.  No  branch  of  the  law  of  receivers  i^ 
more  frequently  in vokL-<l  Ehan  this*    Under 

G 


r^pvrlj 


C/^£UJ/OA'S'    BILLS. 


m^y  W  f«ft^«4 


ies  is  frequently  met  in  the  same  case.     Discovery  la  an 
:ant  incident  to  either  remedy, 

ffTiat  Property  may  be  reached.  —  From  the  nature  of  the 
,ctum,  It  is  obvious  that  all  property  of  the  debtor  which 
ill  equity  to  be  applied  to  the  payment  of  his  debts,  may  be 
:d  by  this  process.  It  is  not  essential  that  the  property 
t  should  have  been  fraudulently  withdrawn  from  the  creditar*s 
at  law.^  Property  held  in  trust  for  the  debtor  may  in  geiv 
e  reached  in  equity.*  A  patent  or  copyright  is  property 
may  be  subjected  by  this  means  to  the  payment  of  the 
*s  debts.^     A  right  of  action  for  injury  to  debtor's  property 


cticc  of   the  Nifw   y^J^  iTQiiit  of 

V*  ttie  appomioient  of  receivers  on 

s'  btfls^  after  retum    of  (Execution 

v.ia  ilmo^t  a  milter  of  coulee 

vation  of  the  debtor^s  prop 

I  he  h  I  i  gat  i  on .     Ill  oodgood  t\ 

^e  (N.  V.)»  574;    High  J  Rec. 

ur  musi  have  uiacd  due  dili- 

t^seriion  of  \{\^  rights.    Gotild 

ilk.  (Mich,)  353. 

of  appoimmg  ji  receiver  on 

.] -i|H!rty  is  cAerciscd  with  caii- 

II  [!i'      Niicst  is  AS  to  the  tillc  10 

l:i.  iiUtiijj  is  in  possession  of,  and 

by,  tiiird  pairiie^*    Vausc  p.  M'ooda^ 

,  itoi  High,  Rec  (2d  ed.)  §  416. 

1 1  receiver  h^s  beet)  appoiiUed,  his 

on  h  that  ol  the  court;  and  any 

to  disttii  b  !(♦  without  leave  of  the 

St  obiittoed,  wili  be  a  contempt  on 

of  the  person  n»^king  it*    Wis  wall 

iS>on,  14  How.  (U*  H.)  %2* 

cccivership  may  exiena  to  property 

[iatufe»  reaj  or  persona  I  ^  in  which 

►tor  ha3  such  an  interest  as  inay 

s  cTcdilor.     Higli.  Rec.  (3d  ed.)  % 

of  Becroe.  —  **In  an  equitable  pro- 

•'j  kind,  a  decree  in  the  nature 

i.t  for  damages  cannot  be  rcn- 

the  defend^int,  who  is  alleged 

•\  A  fraudulent  assignment  of 

The  dttree  agaiiiiit  him  mu!*t 

cree  for  an  account.     He  must  be 

0  acc4Jtint  for  just  what  property 
le  mto  his  hamk,  and  no  more ;  and 
Ije  entitled,  under  ordinary  circuin- 

to  a  rei>;itc  for  the  amount  that 
) y  a n d  h one s 1 1  v  hi s  d uc ,  The  mode 
^  Hucb  an  nccouot  is  well  known  in 
jfoceedan^s.  The  defendant  is  to 
an  account  either  in  his  answer  or 
ra!iler*s  office,  and,  if  it  is  rttji  satiw- 
U>  tUr  onn  plain  ant.  it  may  i>e  sur- 

-    ■    '    "    il;  and  as  the  ;ia:ottnt  is 

1 1  id,  KO  wiif  ihc-  tc'SiJdissi- 

/!  nit  Ik*     liut  \i  ihc  Cf>m* 

wtsiics  tf)  make  hiin  answeraitle 
igea,  either   foT   the   waste    of    the 

1  c  oi  r.  -  o 


property  or  for  its  disposal  by  the  original 
proprietor  by  aid  of  the  wrongftii  conipb- 
eity  of  the  defendant,  he  must  sue  for  dam- 
iijges  in  an  action  at  law.*^  Bradley^  y.,  m 
Dunphyx^,  Kieinsmith,  it  VValL  (U.sj6io. 

1.  Pendleton  ik  Perkins,  49  Mo.  56 §. 
See,  ho^ever^  Donovan  v.  Fmn,  1  Hopk. 
tjh.  (N*  Y4  59;  s.  t,,  14  Am.  Dec  531  aod 
note* 

A  debt  due  by  a  municipal  corpontion 
to  its  creditor  m^y  be  reached  by  a  credit- 
or's bill  against  \he  latter.  Furlong  f. 
Thomssen,  t  Wei^t.  Rep.  729. 

t*  Grof!  V*  Bonnett,  31  N.  V.  9;  5.  c.^  S8 
Am.  Dec.  2j6;  Halstead  v,  D^visonp  ie> 
N.  J*  Eq.  290;   Smith  v.  Moore,  37  Ala. 

327* 

Under  the  Ani?  K?rjfr  legislation,  prop 
erty  held  in  trust  for  the  debtorp  or  arising 
from  a  fund  prticeeding  from  a  third  pei  ■ 
son,  and  intended  to  secure  the  debtor  4 
support,  cannot  be  reached,  ejicepl  aa  to 
a  surplus  after  providing  for  such  support. 
Groff  V.  Bonnett,  8S  Am.  lice,  236  and  note. 

In  other  jurisdictions  this  exception  ha» 
not  been  made.  Fraiicr  v.  Barsium,  tg 
N.  J.  Eq.  316;  Starr  f^.  Kecftr,  I  Mac  Ar- 
thur {txCh  t66s  Pickrell  V.  ZcII,  2  Mac- 
Arthur  (D.  C),  65. 

t.  Stephens  r^  Cady,  14  How.  (U.  S.| 
538;  Ager  I'.  Mnrrav,  J05  U.  S,  (26;  Gil* 
fette  E^  Bate,  B6  N.  V.  87  ;  Pacific  Bank  f. 
Robinson,  57  Cab  520, 

A  part  owner  of  the  right  with  the  debtor 
should  be  joined  as  co-defendant  in  the 
bill,  A  proper  form  of  decree  is  that,  in 
default  of  the  debtor's  paying  the  judgment 
by  a  certain  day,  with  interest  and  cosls, 
the  patent  rights  be  sold,  and  an  assign 
nient  thereof  be  executed  by  him,  and  thai^ 
in  defanlt  of  his  executing  such  assfi^nmcnt, 
some  suitable  person  be  appointed  trustee^ 
to  ejtecute  the  same.  Ager  t*.  Murray,  105 
U.S.  124 

But  this  jitrisdiction  cannot  be  main* 
taincd  on  the  ground  of  fraud.  There  Is 
no  jurisdiction  in  Pennsyiviinm  for  such  a 
bill.  Bakewell  i'.  Keller,  1 1  Weekly  Notes 
Cas,  (Pa,  J  300?  Rutler's  Appeals,  6  Cent. 
Rep.  6r*> 
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may  be  reached.*  But  exempt  property  cannot  be  reached,*  nor 
the  possibility  of  inheriting  property,*  nor  unearned  salary.* 

7.  Parties  to  the  BilL  —  In  a  creditor's  suit,  the  rule  of  equity 
which  requires  all  parties  having  interests  in  the  subject-matter 
in  controversy,  to  be  joined  as  parties,  is  relaxed  so  far  as  to  allow 
one  or  more  creditors  to  file  a  bill  on  behalf  of  themselves  and 
others  :  this  is  done  as  a  matter  of  convenience,  as  it  tends  to  pre- 
vent a  multiplicity  of  suits.*  It  has  been  said  that  the  judgment 
debtor  is  an  indispensable  party  defendant  to  the  creditor's  suit  ;• 
but  it  seems  that,  in  suits  brought  against  fraudulent  alienees  to 
avoid  specific  conveyances,  the  action  is  a  proceeding  in  rein^  and 
as  the  debtor  cannot  be  prejudiced  by  a  decree,  he  need  not  be 
a  party  defendant.''  But  the  fraudulent  grantee  or  assignee  must 
be  joined.' 

&  Against  Corporations  and  Stockholders,  —  This  remedy  is  fre- 
quently applied  in  modern  times  for  the  relief  of  creditors  of 
insolvent  corporations.  The  jurisdiction  is  both  on  account  of  the 
advantages  of  the  form  of  action,®  and  the  nature  of  the  corporate 
property,  and  the  liabilities  of  the  stockholders  thereto.  *•  It  is  now 
well  established  that  the  capital  stock  of  a  corporation,  especially 
its  unpaid  subscriptions,  is  a  trust  fund  for  the  benefit  of  the  general 
creditors  of  the  corporation.^*    The  suit  to  enforce  payment  of 

There  is  no  jurisdiction  in  the  federal  aside  a  fraudulent  conveyance,  and  appiy 

couHs  for  granting  this  relief  under  the  the  proceeds  on  the  plaintiffs  juc^ment 

patent  laws.    Ryan  v.  Lee,  lo  Fed.  Rep.  Sharer  v,  Brainard,  29  Barb.  (N.  Y.)  25. 

917.  He  is  the  principal  party  in  a  suit  to  set 

1.  Hudson  V.  Plets,  11  Paige  (N.  Y.),  i8a  aside  a  prior  assignment  made  by  him  for 

«.  Tillotson  V.  Wolcott,  48  N.  Y.  188.  the  benefit  of  creditors,    Lawrence  v.  Bank, 

8.  Smith  V,  Kearny,  2  Barb.  Ch.  533.  35  N.  Y.  324.    See  also  Gay  lords  r.  Kcl- 

4.  Browning  v,  Bettis,  8  Paige  (N.  Y.)  shaw,  i  Wall.  (U.  S.)  81. 

568.  7.  Fox  V,  Moyer,  54  N.  Y.  ly;  Buffing- 

6.  Dan.  Chan.  Pr.  236,  237 ;  Barbour  on  ton  v.  Harvey,  95  U.  S.  103 ;  Campbell  v. 

Parties,  438.  Jones,  25  Minn.  155;   Potter  v.  Phillips, 

Parties  who    are    creditors  by  several  44  Iowa,  357  ;  Wait,  Fraud.  Con  v.  §  129. 

judgments,  may,  as  a  general  rule,  join  as  8.  Wait,  Fraud.  Conv.§  131.   See,gener- 

complainants  m  an  action  to  reach  prop-  ally,  as  to  assignees  for  benefit  of  creators, 


erty  fraudulently  alienated   by  a  debtor. 
Waitj  Fraud.  Conv.  §  108;  Conro  v.  Port 
Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27, 
*The  practice  of  permitting  judgment 


receivers,  lien  claimants,  etc    Ibid.  §f  133- 

138. 

9.  Tanesma  v.  Schuttler,  114  111.  156. 

10.  "In  equity  the  capital  stock  of  a 


creditors  to  come  in  and  make  themselves  corporation  is   regarded  as  a  trust  fund 

parties  to  the  bill,  and  thereby  obtain  the  for  the  payment  of  debts.    The  creditors 

i)enefit,  assuming  at  the  same  time  their  have  a  lien  upon  it,  which  is  prior  in  point 

portion  of  the  costs  and  expenses  of  the  of  right  to  any  claim  which  the  stockhold- 

litigation,  is  well  settled."    Nelson^  J.,  in  crs  as  such  can  have  upon  it;  and  courts 

Myers  v.  Fenn,  5  Wall.  (U.  S.)  207;  Pom-  will  be  astute  to  detect  and  defeat  any 

eroy,  Remedies  (2d  cd.),  §  394-  scheme  or  device  which  is  calculated  to 

The   complainant    may   properly  make  withdraw  this  fund,  or  in  any  way  to  place 

every  one  a  party  who  is  a  participator  in  it  beyond  the  reach  of  creditors.**    Cran- 

the  fraud  alleged:  he  has  a  right  to  do  this  dall  v.  Lincoln,  52  Conn.  73,  95.     In  this 

for  purpose  of  discovery.     Bank  v.  Littell  case  it  was  held  that  receivers  of  an  in- 

(N.  J),  4  Cent.  Rep.  868.  solvent  corporation  could  recover  back  the 

6.  Pomeroy,  Remedies  (2d  ed.),  §  347.  money  paid  by  the  corporation  for  its  own 

It  has  been  hdd  that  the  defendant  is  a  stock.     See  Wood  v,  Dummer,  3  Mason 

necessary  party  in  a  creditor's  bill  to  reach  (C.  C),  308. 

a  chose    in    action,  —  Miller  v.    Hall,  70       11.  AfilUr^  J.^  in  Sawyer  «.  Hoag,  17 

N.  Y.  2i;2;  —  and,  in  a  receiver's  suit,  to  set  Wall.   (U.   S.)  610,  in  which  it  was  held 
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Kmpiions  may  he  brought  by  an  assignee  ol  the  corparation, 
>y  any  creditor  The  remedy  at  law  must  be  pursued  and 
lusted  aK  against  the  corporation,*  The  creditor  is  not  required 
oin  all  the  stockholders,  or  to  settle  the  affairs  of  the  corpora* 
,  and  adjust  the  equities  between  its  various  stockholders  and 
:ors.^  It  is  essential  that  there  be  a  call  upon  the  stockholders 
the  amount  or  share  of  their  unpaid  assessments,  in  order  to 
tie  the  creditor  to  be  benefited  by  it :  but  if  this  call  has  not 
1  made,  or,  by  reason  of  a  contract  with  the  stockholders*  cannot 
made,  by  the  corporation^  the  assessment  must  be  made  by 
court  upon  proper  proceedings.  An  assessment  so  made  can 
recovered  in  an  action  at  law,  or  can  be  enforced  by  a  decree 
nst  the  stockholder ;  and  the  fund  so  raised  will  be  administered 
:hc  benefit  of  all  creditors,^     A  creditor's  bill  may  be  main- 

:lie  a&signce  of  an  inaoivetit  corpora*  lor  ^',£owker,  iii  U.  S.  no;  6  ATik&  Eng. 

■"^■(  fccxsvcr  back  from  a  stockholder  Corp.  Cas.  609. 

1  of  a  pretended  payment  to  ihc       %  Ogilvse  v.  Ins,  Co.,  23  How*  (U*  SJ 
nM  which   the    corjioraiion  had  3S0 ;    Bartlett  jk    Df cw,   57    N.   Y,   587 ; 
fccc  i*3ant;d  back  to  tlie  stockholder:  Pierce  v.  ConsiTUCtiori  Co^  38  Wis.  253^ 
ras  held  to  be  a  mere  simukted  pay*  "  A  judgment  creditor  who  has  exhauslcd 
p  by  which  the  I  rust  could  not  be  de-  his  legal  remedy  may  pursue  in  a  court  of 
d     "The   caf>ital  stock  of  an  incor-  equity  anv  equitable  interest,  trtj$t,  or  de- 
tA  rnaipany  is  a  fund  set  apart  for  manaof  hia  clebtor,  in  whoseiioever  handis 
rst  of  its  debts.     It  is  a  substi-  it  may  be*    And  if  the  party  thas  reached 
nc  personal  liability  which  sul>  has  a  remedy  over  against  other  parties 
iii    private    copartnerships-      When  for  contribuiion  or  indemnity,  ii  will  be  no 
\  ire  incurred,  a  contract  arises  with  defence  to  the  primari^  suit  against   him 
'    iTS  that  ^t  shall  not  be  withdrawn  that  they  are  not  parties.     If  a  creditor 
!  otherwise  than  upon  thctr  tic-  were   to  be  stayed   until  ail  such  parties; 
til  such  demands  aie  satisfied,  couid  be  made  to  contribute  their  propor 
>rs  have  a  lien  upon  it  iff  cqyity.  tionate  ^hare  of  the  liability,  he   mighi 
!,  they  may  follow  it  as  far  as  it  never  get  hb   money*"      Bradiey^   71,   in 
■  .:ed^  and  subject  it  to  the  pay-  Marsh    v.    Burroughs,    t    Woocfs   (1j*  S. 
ir  claims,  except  as  against  hold-  C.  C).  46S ;  Hatch  t\  Dana,  im  U,  S.  205. 
-  rikcn  it  h^tm  ^de  for  a  valu-  But  where  it  b  sought  to  impose  on  stock- 
in  and  without  notice.     It  holders  a  statutory  liabilsly  "in   propor- 

,   -j-cd  to  those  who  deal  with  tion  to  their  stock,**  the  obligations  of  ;il] 

orpo ration  for  their  security.    Unpaid  the  stockholders  must  be  considered,  and 

T*  ti^  much  a  part  of  this  pledge  and  the  proper  mode  of  proceeding  is  by  bill 

part  of  the  a&sets  of  the  com-  in  equity  for  an  account.    Pollard  tK  Bai- 

cash  which  has  been  paid  upon  ley,  20  Wall.  520 ;   Terry  ik  1  ubmant  9* 

iTjiiiEurs  have  the  same  right  to  look  U*  S,  156;  Terry  v.  Little,  iqi  U.  S.  2 id 

as  to  any  thing  else*  and  the  same  See  Hatch  v.  Dana,  tot  U*  S.  Z13* 

10  id'sist  upon  its  payment  as  upon       A  creditor  is  entitled  to  a  decree  agamsi 

It  of  any  other  debt  due  to  the  such  of  the  stockhotdcn^  as  he  has  sued 

As  regards  creditors,  there  is  for  the  full  amount  of  the  assets  wrang- 

<m  between  such  a  demand  arid  fully  received  by  them  :  each  stockholder 

sset  which  may  form  a  part  of  must  restore  his  part  ttt  t^ic  without  re- 

'^Li.ijrcy  and  effects  of   the  corpora-  gard   to   the  non-|OJtTder  of  other  stock- 

*    Simynt^  jt^  in  Sanger  Vr  Upton,  holders,       Stang^s    Appeal,    10    Weekly 

-  S    ^6\  Hatch  IV  Dan;u   lOt  U.  S,  Notes  Cas.  |  Pa,)  409. 

-c   principles  apply  as  well  to       3.  Lane's  Appeal,  105  Pa.  St,  49^    An  at- 

ihc  subscription  of  a  oaunty  as  tachment  execution  will  not  lie  to  recover 

1  uielividuaL     County  of  Morgan  v.  the  unpaid  portion  of  the  stock  against  the 

If  toj  0.5.498^     For  practice  under  stockholderB.     Lane's    Appeal,   3  Am.  & 

Yffrk  statutes,  see  Morgan  v.  N,  V,  Eng.  Corp.  C as.  1.    liut  Lt^mparf/n  n- Glen 

Co.,  10  f^aige  (N.  Y.J,  390;  s.  C,  40  (U.  S.  Dist.  Ct.)»  13  Weekly  Notes  Cases 
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:e  V.  tns.  Co.,  22  How*  (U-  S.) 
h  V*  Dana,  161   U.  S.  205;  Tay- 


Iron  Works  (Pa,)^  ^j\  s.  c,  zo  Fed.  Rep. 
764 ;  Peterson  v.  Sine  la  ir^  8 'I  Pa.  St.  25ft. 
An  agreement  between  the  corporation 


5T9 


AgAiXLit  BMid«nts' 


CREDITORS'   BILLS. 


tained  against  the  directors  of  an  insolvent  corporation  for  mis- 
management  of  its  affairs.* 

9.  Agamst  Decedents'  Eatatea.  —  Creditors'  bills  filed  after  the 
death  of  the  debtor,  generally  result  in  an  administration  of 
the  estate,  unless  the  executor  or  administrator  admits  assets  in 
his  hands  applicable  to  the  payment  of  the  demand,^  The  juris- 
diction of  special  courts  for  the  administration  of  decedents' 
estates  in  this  country  renders  the  creditor's  bill  as  practised  in 
chancery  a  somewhat  exceptional  remedy.'  Creditors'  bills  of 
this  kind  are  usually  filed  by  one ^ or  more  on  behalf  of  all;  the 
bill  enures  to  the  benefit  of  all  who  may  come  in  and  prove  their 
debts  under  it,  so  as  to  prevent  the  running  of  the  statute  o( 
limitations  ;  but,  up  to  the  time  of  the  decree  for  an  account^  the 
suit  is  under  the  control  of  the  creditor  who  has  filed  the  bill; 
after  the  decree  the  fund  is  in  court,  and  the  creditor  who  has 
filed  the  bill  ceases  to  have  absolute  control  of  the  suit.*    The 


and  Its  fitocttholders  that  the  latter  shall 
not  be  siibjec£  to  calls  for  aiisessments,  and 
that  the  stock  should  be  considered  fuU 
paid,  is  bmdmg  as  against  the  corpora- 
tion \  but  such  a  contract  la  a  fraud  in  laiv 
upon  the  creditors,  and  they  can  set  it 
aside,  and  require  the  stockholders  to  pay 
in  full  Sawyer  v.  (loag,  17  Wall.  {U.  S.) 
6iO;  Scovill  t\  Thayer,  105  U.  ia.  14J. 

But  in  Et^giaiid  it  has  been  heia  that 
such  a  contract  is  binding  upon  creditors  as 
well  as  upon  the  corporation.  Watcrhouse 
tf.  Tamieson,  L.  R.  ;  ILL.  fSc.)  59  ;  Cur- 
riers Case,  J  Uv  G.  J,  &  S.  16; ;  Cirling's 
Case,  L.  R,  1  Ch.  D.  irc. 

"It  is  well  settled,  that  when  stock  is 
subscrrbed  to  be  paid  upon  call  of  the 
conn>any,  and  the  company  refuses  or  neg- 
kcts  to  rnake  the  calU  a  court  of  equity 
may  itself  make  the  call  if  the  interests  of 
the  creditor  reouire  it.  The  court  will  do 
vhat  it  is  the  duty  of  the  company  to  do. 
.  -  .  IJut  under  such  circumstances,  before 
there  is  any  obligation  upon  the  stock- 
holder to  pay  whiiout  an  assessment  and 
call  by  the  conipany,  there  must  be  some 
order  of  a  court  of  competent  jurisdic- 
tion, or,  at  the  very  least,  some  authorized 
demand  on  him  for  payment."  iVoods,  y., 
irv  Scovill  t*.  Thaver^  105^  U.S.  15^. 

An  action  will  not  lie  by  a  |udgmeni 
creditor  against  one  stockholder  for  pay- 
ment of  an  uncalled  subscription  in  sali's- 
f action  of  the  jtidgment*  Patterson  v. 
LyndCj  106  U.  S  519;  s  Ch,  i  Am.  &  Eng. 
Corp.  Cas-  76 ;  Ladd  v,  Cartvvright,  7  Ureg. 
1^9.  See  Glenn  ik  Williams*  i  Am*  & 
Eng.  Corp.  Ciis.  58,  and  note.  Cf,  Patter- 
son V.  Lynde  (Iirmois),  10  Am*  Sl  Eng. 
Corp.  Cas»  tq^ 

li  The  pending  of  such  a  suit  is  a  good 
plea  in  abatement  to  an  action  at  law  sub- 
sequently brought   for  the  same  cause  by 
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the  assignee  for  benefit  of  creditors  in  tbc 
name  of  tha  corporation  against  the  direct* 
ors*     Penn  Bank  v.  Hopkins,  lu  Pa.  iiL 

2.  Bisp.Eq.(4ihed.)§S28;  Pom*Eq,Jur. 

3.  "In  England,  courts  of  chancery  took 
jurisdiction  of  bills  against  executors  And 
administrators  for  discovery  and  account 
of  assets,  and  to  reach  property  applicabit 
to  ihe  payment  of  the  debts  of  deceased 
persons,  not  merely  from  their  general  an 
thority  over  trustees  and  trusts^  but  from  the 
im|>erfecl  and  defective  power  of  the  eccle- 
siastical courts.  It  was  sufficient  that  3 
debt  existed  against  the  estate  of  a  dccedetii, 
and  that  there  was  property  which  .should 
be  applied  to  ii.s  payment  to  justify  the  in- 
ter [>0£jition  of  the  court;  but^  where  a  di> 
tribution  of  the  fund  had  been  made 
another  creditor  could  not  ask  for  a  ret urti 
of  the  moneys  or  for  a  proportional  part 
\i  he  had  received  notice  of  the  originit 
proceeding,  and  had  been  guilty  of  liLhei 
or  unreasonable  neglect*  In  this  counEn', 
there  arc  special  courts  established  in  all 
the  Slates^  having  jurisdiction  over  estate- 
of  deceased  persons,  called  probate  comK 
orphans'  courts,  or  surrogate  courts,  pos 
sessing^  with  respect  to  personal  asseti. 
nearly  all  the  the  powers  formtrly  eaer 
cised  by  the  court  of  chancery  and  tlit 
ecclesiastical  courts  in  England,  They  art 
authorized  to  collect  the  assieti  ot  the  dc 
cea.sed,  to  allow  claims^  to  direct  their  pay- 
ment and  the  distribution  of  the  propcm 
to  legatees  or  other  parties  eniitied.  artrf 
generally  to  do  every  thing  essential  to  the 
final  settlement  of  the  affairs  of  the  de- 
ceased and  the  claims  of  creditors  agaiti^i 
his  estate.''  Field,  J.,  in  PMlc  WorU  ^ 
Columbia  College,  17  Wall.  {IL  S4  53*- 

4.  bisp.  Eq.  (^th  ed.)  §  530. 


REDiTORS'   BILLS,^  CREEK--  CREMATION—  CREW. 

lity  of  the  creditor*s  claim  need  nut  be  established  by  judg* 
t/  The  court  has  jurisdiction  of  a  bill  against  the  adminia- 
)r  and  the  decedcnt*s  fraudulent  alienee  i  and  in  such  a  bill 
proper  to  make  a  prior  incumbrance  a  party,  in  order  to  make 
ear  title,  though  a  sale  may  be  made  subject  to  the  incum- 


lEEE.^ — This  term  has  no  definite  legal  meaning.    According 
i/ebster  it  sonietimes  signifies  a  small  bay.  inlets  or  cove,  and 

;ral!y  in  this  country  a  small  river.^ 

lEMATIOK— See  Dead  Body. 

lEW.    (See  Makitime  Law;  Phize,  etc)— The  ships  com* 

t,  mciuding  officers  as  well  as  seamen-     The  term  is  occa- 

\lin-^:\n  e'.  Walker,   14  How.  {U.  S.)  vidual  creditor  equal®  that  amoiint,  neither 

.tijtlioritjes  arc   abuiitlatil    and  party  can  appea!.      Seavtr    v,    lii|5^1cnvs» 

i  that  a  crcduur  of  a  deceased  5  WalK  (U.  S*)  208;  Schwcd  v.  Siinih,  106 

[1  has  I  right  to  go  into  a  court  of  U*  S.  iSS, 

i  fur  a  ciiscQvcry  of   assets  and   the  A  creditor's  suit  to  reach  the  defendant's 

tilt  of  his  debt     When  there,  he  will  interest  in  a  patent  right  is  not  a  *i«it  arising 

■e  turned  biitk  to  a  court  of  Jaw  tu  under  the  patent  laws  within  ktv.  Stal.  | 

;ish  the;  vjliiliiy  oi  his   claim.    The  629.     Ryan  t'.  Lee,  10  Fed.  Ren.  917. 

Ixiug  in  rightftil  possession  of  ihe  Afflthoritlfti,  —  The  subject  ts  discussed 

for  a^  disLoviry  and  account,  win  pro-  in  the  treatises  on  equity.     See  cs|>eciaUy 

;«a  Hnal  dfttcc  Upon  ull  the  merits/'  Hispham  on  Equity  (4th  cd.)i  §|  525-530; 

^^*7*  irt   Ktnnedy  jk  Cresweih   lol  Pomeroy  on  Equity  Jurisprudence,  |  I4I5; 

645,  citing  Thompson  zk  Brown,  4  High  on  Receivers  (2d  cd.|,  ||  399-471  i 

,  <N.  \\]  Lk6r9;  I  Htor>\  Eq.  Jur.  High   on    rnjuncxions  (2d  ed.);    Wait   OQ 

:!  VVms.  Exrs.  rjtS,  1719.        ^  Fraudulent    Conveyances    and   Creditors* 

1  V.  W.ilkitir,  14  ihiw  (U*  S,)  29.  Hills  j  Pomeroy  on  I^emedies  and  Remedial 

iaa   of   Fftdaral   Courtf.  —  The  Kiylils  {2d  ed.);  Bump  on  Fraudulent  Con- 

:  in  equity  in  iJic  circuit  courts  veyances  (3d  ed,)j  Thompsori  on  Uabdity 

jeJye  anv  mixlifkaiion  Irom  the  of  Stockholders* 

n :«Mi  .if  the  Ht,iies  ur  the  practice  of  S,  French  z\  Carhart,  i  N.  Y.  107,     It 

courts  having  simil^ir  powers.     The  has,  however,  been  said,  that  *' the  term 

f  the  pending  of   proceedings  in  in-  *  creek*  itself   properly  imports  a  rt'tess, 

Ky  tn  a  htatc  probate  court,  will  not  cove,  bay,  or  inlet  in  inc  shore  of  a  river, 

.he  jurisdiction  of  the  cirtutt  court;  at^d  not  a  separate  or  independent  stream/ 

I  foTciKTi  creditor  may  establish   his  though  sometimes  used  in  the  latter  mean- 

n  the  federal  court  ;igainst  the  repre-  ing,*'     Scbcrmerhorn  v.  Ifodson  R.  R.  Co,, 

iun  of  the  decedent,  notwithstanding  38  N.  V.  103.     In  rhi»  case,  it  was  applied 

ital  law*.  retatTve  to  the  admin istra-  to  that  part  of  a  river  flowing  between  an 

iiid  Retiicment    of   insolvent  estates,  island  ami  the  shore.    The  word  is  used 

he  court  will  interpose  to  arrest  the  in  its  ordinary  acceptation  in  Wilson  r/. 

Mition  of  any  surplus  among  the  heirs,  B.  B.  Creek  ^^arsh  Co^  2  Pet.  (U.  S.J  245; 

all   a.  Creighton^   23   How.  (U.  S.)  Surgetl  7%  Lapice,  8  How.  (U,  SJ  48;  and 

see  Oyster  Co.  t\  Baldwin,  42  Conn.  255. 

-^--t]  court  may  entertain  jurisdictioti  A   creek   does  not   cease   to    be    such, 

t's  bill,  alihoogh  the  parties  to  merely  because  its  course  may  be  opposed 

y  be  compelieo  10  temify  under  by  some  natural  or  artificial  obstruction. 

of  Confess,  and  ahbough  the  code  l^rencb  r^.  Carhart,  1  N.  Y.  107. 

State  gives  special  proceedings  hav*  TMrd  Creek  —  Where  an  entry  of  land 

i?ne  end  m  vici*%^^to  reach  any  is  designated  as  beginning  640  poles  north 

the  jodginent  debtor^  and  sut>  from  the  mouth  of  the  third  creek  running 

.  _.  cjcecotion   under  the  judgment,  into  the  Ohio  above  the  mouth  of  the  Little 

r  t/.  Colorado  Dressing  Co.,  5  Fed.  Miami,  the  creek  which  is  third  numerically 

t^J*  must  be  taken  to  be  meant,  unless  some 

ere  the  demands  of  the  several  cred-  other  stream  c^n  be  shown  by  reputatJon 

oining  in  the  bill  exceed  the  amount  or  notoriety  to  have  been  considered  lh« 

iarytogivejufisdictjon  to  the  Supreme  third  creek.     Watts  ^.  Lmdsey'a  Hciry,  7 

on  appeal,  but  the  claim  of  no  indi-  Wheat,  (If.  S.)  158. 
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sionally  used  as  exclusive  of  the  officers ;  and  sometimes,  but 
rarely,  as  including  the  master  as  well  as  the  officers  and  se^tmen.^ 


CBIMnrAL  OOirSPIBACT. 

I.  Conspiracy  at  Common  Law,  583. 
I.  Defimtitms^  583. 
t.  Previous  Concert  a9td  Agreemeni^  585. 

3.  The  Combination^  586. 
a.  Must  be  Corrupt,  587. 

4.  Thoo  or  More  must  unite,  588. 

5.  Intent  and  Act,  588. 

0.  Overt  Act  not  Necessary,  589. 

6.  Gist  of  the  Offence,  589. 

7.  A  Substantive  Offence,  590. 

0.  Doctrine  of  Merger,  591. 
9.  The  Civil  Remedy,  592. 

a.  Action  for  Damages,  593. 
h.  Acts  and  DeclarcUions   as 

£,  Compromising  Offence,  594. 
n.  Under  Statute,  595. 

1.  Under  the  Revised  Statutes  of  the 

United  States,  595. 

2.  Under  State  Statutes,  i^. 

I.  U.  S.  V,  Winn,  3  Sumn.  (C.  C.)  209. 
In  deciding  this  case,  Story,  J.,  said,  **  Now, 
the  word  'crew*  has  several  well-known 
significations.  In  its  general  and  popular 
sense,  it  is  equivalent  to  *  company.*  Thus, 
for  example,  we  find  the  most  general 
definition  of  it,  laid  down  in  Jonnson*s 
Dictionarv,  to  be,'* a- company  of  people 
associateo  for  any  purpose.'  And  the 
same  learned  lexicographer  adds,  that, 
when  spoken  with  reference  to  a  ship,  the 
crew  ot  a  ship,  or  ship's  crew,  means  *  the 
company  of  a  ship.*  .  .  .  Falconer,  in  his 
*  Marine  Dictionary,'  says,  *  The  crew  of  a 
ship  {equipage,  French)  comprehends  the 
officers,  sailors,  seamen,  marines,  ordinary 
men,  servants,  and  boys.'  .  .  . 

*'  The  general  sense  of  the  word  *  crew  * 
being,  then,  as  I  think,  equivalent  to  ship's 
company,  which,  it  can  scarcely  be  doubted, 
embraces  all  the  officers,  as  well  as  the 
common  seamen,  that  sense  ought  not  to 
be  displaced,  unless  it  is  manifest  that  the 
legislature  have  used  the  word  '  crew '  in  a 
more  restrictive  sense;  and  this  must  be 
ascertained,  either  from  the  context,  or 
from  the  object  to  be  accomplished  by  the 
enactment.  Now,  in  examining  our  laws 
upon  maritime  subjects,  it  will  be  found 
that  the  word  *  crew  *  is  used  sometimes  in 
the  general  sense  above  stated,  and  some- 
times in  other  senses,  more  limited  and 
restrained.  It  is  sometimes  used  to  com- 
prehend all  persons  composing  the  ship's 
company,  including  the  master;  sometimes 
to  comprehend  the  officers  and  common 
seamen,  excluding  the  master ;  and  some- 
times to  comprehend  the  common  seamen 
only,  excluding   the   master   and   officers. 


III.  Subjects  of  Conspiracy,  597. 

A.  Where  the  Object  to  be  attained  is 

Criminal,  597. 
I.  To  commit  a  Criminal  Act,  597. 

B.  fVhere  the  Object  to  be  attained  v 

Illegal  or  Unlawful,  598. 

1.  To  commit  an  Illegal  or  Unlaray 

ful  Act,  598. 

2.  Acts    against    Law    and  Social 

Order,  599. 
a.  Anarchy,  599. 

3.  Acts  against  IHMic  Justice,  60a 

4.  Acts  against  Public  Peace^  60a 

5.  To  cheat  and  defraud^  Sot. 

6.  To  ext4frt,  6o2. 

C.  Where  the  Object  is  net  Criminal 

or  Unlawful,  but  the  Means 
employed  are  Illegal  or  Unlaw- 
ful,(>oy. 

But  in  the  last  two  classes,  I  think,  upon 
close  examination,  it  will  be  found  that  the 
context  always  contains  language  which 
explains  and  limits  the  general  to  the  par- 
ticular sense."  It  was  accordingly  helJ 
that  in  an  act  providing  *'  that,  if  an^  mas- 
ter or  other  officer,  etc.,  shall,  without 
justifiable  cause,  beat,  wound,  or  imprison 
any  one  or  more  of  the  crew,  he  shall  be 
punished,**  etc,  "  crew "  included  the  offi- 
cers. 

The  master  is  included  in  the  expression, 
"officers,  sailors,  and  others  of  the  crew/' 
in  an  act  by  which  actions  for  wages  bv 
those  enumerated,  are  subjected  to  a 
limitation  of  one  year.  Millandon  v,  Mar- 
tin, 6  Rob.  (La.)  534. 

A  passenger  is  not  one  of  the  crew  or 
ship's  company.  U.  S.  v.  Lil^y,  i  W.  & 
M.  (C.  C.)  231. 

A  provision  in  articles  of  service,  si^d 
by  a  seaman,  that  the  crew  were,  if  rec^uired, 
to  be  transferred  to  any  other  ship  m  the 
same  employ,  was  held  to  be  several  as  to 
each  of  the  crew,  and  not  merelv  joint  as 
to  all.  Frazer  v,  Matton,  2  C.  B.  N.  S.  525. 
"Any  of  the  crew"  means  any  one  01 
more  of  the  crew.  U.  S.  v,  Harriman,  1 
Hughes  (C.  C),  ws. 

2.  A  "crib  of  com"  is  an  indefinitt 
quantity,  not  only  because  the  capacity  of 
a  crib  is  not  fixed,  but  because  the  expres- 
sion does  not  necessarily  indicate  that  the 
crib  is  full.  A  contract  to  redeliver  a  crih 
of  corn  does  not  require  the  deltverv  of  a 
full  crib,  but  only  of  the  amount  ot  com 
originally  delivered ;  and  evidence  may  be 
given  to  show  that  amoant.  Masterson  r. 
(Joodlett,  46  Tex.  402. 
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I,   Wkert  ikt  Aie^ttt  are  Vnia-mfmi^ 
t.  AtiM  iMffecting  ikt  Putitc  Injuri* 

604. 
k*  To  €0mmit  Ads  agaimi  Mtfrai* 

ity  iimi  Firinf^,  604. 

t^  Inttrftfitue  -with  Bnstmif^  605. 

^  Ts  phtmn  Fr&periy  fy  Fr^tiduimi 

M/ttttJt  605. 

£X   W^rre  n^if/itr  lAf  Object  f0  6e  ai- 

iaiHffit    fiifr   M^    Metins    ta    bt 

^ '     ■  \  an  litigai  &r  UftUw^ 

%.  WJkai  /tftf  /ttdiiiaMe^  607* 
3,  7*?  r&mmif  Ads   u^iW/    Ptdfk 
p€iiitjf^  60S. 
d*  C&ftifsh    hehvectt    Capiiiii  and 

{t)   To    £&mpti    Disthm^t    &f 
Emphyees^  609* 
A.  T&  t&trti   ami  oppras    Wprk' 
mtfft  61a 
(i)  CimiMftatmit  of  Empl^n^ 

6ta 
(2J  Ci^mhttattoHs  of  Employees ^ 
6ro* 
^   7^    iiifrcf    and 
piitytij,  611. 
\%\   T&    frftvitt 
phy€£s^  612. 

r,  Pkketiftgt  614. 
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4.  j^r/j  agaimi  Ptrs&tmi  amd  />*/* 
trty  Migkii^  615. 
a*   Til  Aiifj^  Private  Injury^  616. 

IV.  Responsibility  of  Panics,  6t6t 
I*  I*utigijf&rs  fit  ti  Crtmt  CiaMe,  616. 
2*  Atitssoriei  bt/ort  iki  Fady  6i8v 

3,  Rispmuibiliiy  for  Consummated  Ad, 
6r9, 

4.  Aiders  ^nd  Aheiton  m  a  Cmnmon 
Design  t  619. 

iL   7>(^  //f  ^  Y  Om  iki  Ad  if  AiK  ^  ■  * 

V.  Th«  Indictmcnn  632, 

2.  A'i^  L?Trf/  yf  f/  ii^i^fl'  bt  nUiged^  624, 

3.  Whtrt  ikt  Mtam  a  n  Uni&wfui^  &  5. 

4.  yotudit  of  C^HHtSi  6z6, 
J*  Cknrgittg  CpHSiimmafed  Ad^  626^ 
o»  Offenets  under  (he  Stni$4fe,  637- 
7.  /ttdidment  fifr  Specific  Offenctt^  $17* 

VI.  Evidence,  629. 
1,  /V<i^  of  Compiraty^  629, 
2*  Proof  of  Pretmus  Pitm^  630. 

3.  A^ti  ami  Dedaratimu  of  Ca-C^mpir' 
aiors^  631. 

4.  Slaiemenis  and  Confeisiant,  634. 

5.  Order  of  Pnwf  635. 
S»   Tes/immiy  of  Co-Con sffiraiors,  637, 

VIL  Tht  Trial  and  its  tncidcniSp  637. 
I,  Procedme  ami  Prad/fe,  63S. 
2«  Cimftnimnce^  63S* 

3.  3Idioti  to  Quasi/ ,  638, 

4.  Fifrmaiwft  tf  Jury^  63S, 

5.  Argjimetii  if  Cefmsei,  63^ 
IfistrucfioHi  iii  yttryi  635^ 
Verdtd.,  640, 
A^  7>/ri/,  640. 

9.  Judgment^  641. 

Oonapiracy  at  Common  law.  —  l  DefiniHoH.  —  A  criminal  con- 

acy  is  (i)  a  corrupt  combination  (2)  of  two  or  more  persons* 
by  concerted  action,  to  commit  (4)  a  criminal  or  an  unlawful 

{a)  or  an  act  not  in  itself  criminal  or  imlawful,  by  criminal  or 
iwful  means ;  {b)  or  an  act  which  would  tend  to  prejudice  the 
lie  in  general,  to  subvert  justice,  disturb  the  peace,  injure  ptri> 
rade,  affect  public  health,  or  violate  public  policy ;  (5)  or  any 

however  innocent,  by  means  neither  criminal  nor  unlawful, 
re  the  tendency  of  the  object  sought  would  be  to  wrongfully 
xc  or  oppress  either  the  public  or  an  individual.* 

By  cf imlnal  Jaw,  a  conspiracy  is  an  ihc  statutes  33   Edw.  t,  which  was  simuly 

rmifm  between  two  or  more  persons,  by  declaratory  of  the  common  law.    a  Coke, 

iction,  to  do  some  unlawful  act,  Tnst.  56* . 

act  in  an  unlawful  manner.  The       Lord  Denmaii*!  Aatitlxeaiai  —  A  eontpir* 

.^a  cotisti  totes  the  offence,  whether  acy  may  be  described  in  general  terms  as 

ict  IS  done  or  noL     United  States  -'.  *  combmation  of  two  or  more  persons,  bv 

iver,  17  Fed.  Rep.  145 ;  Owens  v.  State,  some  concerted  action,  to  accomplish  &oin^ 

!«  (Tcnn.l,  I  ;  ^pies  ?^  People,  122  III  crimmal  or  unlawful  purpose^  or  to  accom- 

c*  10  West,  Rep.  701^  and  note.  pJlsb  some  purpoi^e,  not  in  itself  criminal 

rtoncil.  — The  earljc&t   definition   of  or  unlawful,  by  criminaJ  or  unlawful  means, 

rime  of  conspirat.7  is  that  contained  S pies ta  People  <The  Anarchists* Case),  122 

c  "Urdm^tlo  dc  ConApiratonbus,*'  in  IlL  1  ;  s.  c,  \o  West.  Rep.  769  i  Heaps  th 
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At  Common  Law.  CRIMINAL    CONSPIRACY.  DefinitiM. 

It  IS  the  corrupt  agreeing  together  of  two  or  more  persons  to 
do,  by  concerted  action,  something  unlawful,  either  as  a  means 
or  an  end,  that  constitutes  a  criminal  conspiracy.  The  unlawful 
thing  must  cither  be  such  as  would  be  indictable  if  performed  by 
one  alone,  or  of  a  nature  particularly  adapted  to  injure  the  public 
or  some  individual  by  reason  of  the  combination.^ 

It  is  not  necessary,  in  order  to  constitute  a  conspiracy,  that  the 
acts  agreed  to  be  done  should  be  acts  which,  if  done,  would  be 
criminal :  it  is  enough  if  they  are  wrongful,  —  that  is,  amount  to 
a  civil  wrong.  ^ 

And  a  confederation  of  two  or  more  persons  wrongfully  to 
prejudice  another  in  his  property,  person,  or  character,  or  to  injure 
public  traffic,  or  to  affect  public  health,  or  to  violate  public  policy, 
or  X.6  obstruct  public  justice,  or  to  do  any  act  in  itself  illegal,  is 
a  criminal  conspiracy.' 

Every  conspiracy  to  do  an  unlawful  act,  or  to  do  a  lawful  act  for 
an  illegal,  fraudulent,  malicious,  or  corrupt  purpose,  or  for  a  pur- 
pose which  has  a  tendency  to  prejudice  the  public  iii  general,  is  an 
indictable  offence  regardless  of  the  means  whereby  it  is  to  be 
accomplished.* 

A  consultation  or  agreement  between  two  or  more  persons, 
either  falsely  to  accuse  another  with  a  crime  punishable  by  law, 
or  wrongfully  to  injure  or  prejudice  a  third  person,  or  any  body  of 

Dunham,  95  lU.  583;  State  v.  Rowley,  12  State  v.  Glidden,  55  Conn.  46 ;  s.  c,  3  New 

Conn.  1 01 ;  State  v.  Hewett,  31  Me.  396;  Eng.  Rep.  849. 

State  V.  Ripley,  31  Me.  386;  Sute  v.  May-  1.  Bish.  Cr.  L.  §  171.    Seealso3GrcenL 

hcrry,  48  Mc.  218 ;  Commonwealth  v.  Hunt,  Ev.  §  89.    State  v,  Mayberry,  48  Me.  218 ; 

45  Mass.  (4  Mete.)  11 1 ;  s.  c,  38  Am.  Dec.  State  v.  Rowley,  12  Conn.  loi;  Smith  v. 

346;   Alderman  v.  People,  4  Mich.  414;  People,  25  III.  17;  s.c.,76  Am.  Dec.  780; 

s.  c,  69  Am.  Dec.  321 ;  State  v,  Burnham,  Commonwealth  f.  Hunt,  45  Mass.  (4  Mete) 

1 5  N.  H.  394,  396-,  Rex  V.  Jones,  4  Barn.  &  1 1 1 ;  s.  c.,  38  Am.  Dec.  346 ;  Aldemum  v. 

Ad.  345;  Rex'z/.  Richardson,  i  Moo.  &  R.  People,  4  Mich.  414;  s    c,  79  Am.  Dec 

402;  Rex  V,  Seward,  i  Adol.  &  E.  706;  2  J2i ,  State  v.  Bum  ham,  i^  N.  H.  394, 396; 

Greenl.  £v.  sec.  89;    Commonweahh   v,  Hinchman  v.   Richie,  Bnght  (Pa.),  143; 

Manson,  2  Ashm.  (Pa.)  31 ;  Lambert  v.  Peo-  Commonwealth  v.  Bliss,  12  Phil.  (Pa.)  j^; 

pie,  9  Cow.  (N.  Y.)  601 ;  Smith  v.  People,  United  States  v.  Watson,   17  Fed.  Kcp. 

25  III.  17;  s.  c,  76  Am.  Dec. 780;  States,  145;  s.  c,  4  Cr.  L.  Mag.  391;  State  v. 

Bartlelt,3oMe.  132;  United  States?/. Cole,  Murphy,  6  Ala.  765;  s.   c,  41  Am.  Dec. 

5  McL.  C.  C.  513;  Commonwealth  v.  Judd,  79;  Heaps  v.  Dunham,  95  111,  583 ,  Sute 

2  Mass.  329;  s.  c,  3  Am.  Dec.  54;  Rex  r.  v.  Potter,  28  Iowa,  556;  State  v,  "feartJett, 

Hilbers,  2  Chit.  163  ;  Reg.  v.  Roy,  1 1  L.  C.  30  Me.  132,  134 ;  Stale  v.  Hewett,  31  Me. 

Jur.  89;  Reg.  V.  Vincent,  9  Car.  &  P.  91.  396 ;  Commonwealth  z/.  Ridgeway,  2  Ashm. 

See2Bish.Cr.  L.  (6thed.)sec.  171;  2  Arch.  (Pa.)    247;  Mifflin  v.  Commonwealth,  5 

Cr.  Pr.  1044;  4Blackst.C0m.  136;  2  Whart.  Watts  &  S.  (Pa.)  461 ;  s.  c,  40  Am.  Dec 

Cr.  L.  (8th  ed.)  sees.  1337,  1340;  3  Russ.  527;  Reg.  v.  Vincent,  9  Car.  &  P.  109; 

on  Cr.  (9th  ed.)  116^  144.  Keg.  v,  Bunn,  12  Cox,  Cr.  Cas.  316.    The 

This  antithesis  was  invented  by  Lord  common*law  offence  is  not  abolished  by 

Denman  in  Rex  v.  Jones,  4  Barn.  &  Ad.  statute.    State  v,  Norton,  23  N.  J.  L.  (3 

345,  and  was  by  him  reviewed,  and  its  cor-  Zab.)  33, 

rectness   doubted,  in  Regina  v.  Peck,  9  2.  Reg.  v.  Warburton,L.  R.  i  C.  C.274; 

Adol.&E.  686b  and  explained  in  Reg.  v.  2 Bish. Cr.L.  (7th ed.) sec.  172;  Wright, Cr. 

Kin&  7  Q-  B.  782 ;  and  is  now  understood  Consp.  qa 

to  contain  a  limitation,  and  not  a  definition  8.  Johnson  v.  State,  26   N.  J.   L.  (2 

of  what  combinations  are  criminal.    Reg.  Dutch.)  313. 

7'.  Peck,  Q  Ad.  &  E.  686;  Reg.  v.  King,  7  4.  State  v,  Buchanan,  $  Har.  ft  J.  (Md.) 

Q.  B.  782;   Wright,  Conspiracy,  sec  14;  317,362. 
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I,  in  any  manner ;  or  to  commit  any  offence  punishable  by  law  , 

0  do  any  act  with  intent  to  prevent  the  course  of  justice,  or  to 
ct  a  legal  purpose  with  a  corrupt  intent,  or  by  improper  means, 
B  a  conspiracy  ; '  but  where  it  is  to  accomplish  an  unJawfnl  pur- 
;  not  criminali  it  de|>encls  on  the  circumstances  of  each  case.' 
>  not  necessary  that  the  subject  should  be  unlawful,^  or  that 
nl  wrong  only  be  inflicted.*  Neither  is  it  essential  that  the 
ies  should  have  conspired  for  their  own  beiieht.^     And  \l  is 

1  that  a  conspiracy  to  commit  an  indictable  offence  is  a  crime." 
[any  acts  which,  if  done  by  an  individual,  are  not  indictable 
linally,  when  done  in  pursuance  of  a  conspiracy  between  two 
norc  persons  are  indictable,' 

.  Prmfious   Cofiari  and  AgreemcuL — A   criminal  conspiracy 
not  merely  in  the  intention  of  two  or  more,  but  on  the 
.  nt  of  two  or  more  to  do  an  unlawful  act.  or  to  do  a  lawful 
by  unlawful  means.* 

'he  agreement  must  be  to  do  some  act  embraced  in  the 
nition  of  the  offence,® 

here  must  have  been  a  previous  concert  between  the  con- 
ators  to  do  the  unlawful  act,*** 

he  agreement  may  be  express  or  implied ;  and  it  is  not 
:ntial  that  any  but  the  leading  conspirator  know  the  exact 
:  which  each  is  to  perform.** 

ut  a  conspiracy  cannot  exist  without  the  consent  of  two  or 
e  persons :  their  agreement  is  an  act  in  advancement  of  the 
nt  of  each.** 


T'  Tailor**  Co.,  S  Mod.  1 1 ;  Reg, 

]<td  (85;  t  Rusa.Cr.  (gthed.)  117. 

>iiMtfi  %K  People,  35  Ul.  17,  24;  a.  c^ 

m.  lice,  780  i  Reg.  %\  War  burton,  L. 

C.  C   274* 

14  gcfier^illy  %  ni sitter  of  inference  de- 
d  Crrjiii  acts  of  the  parties,  done  in 
aance  of  a  common  criminal  purpose. 

:■.  Wrjjsac,  4  E*ilit,  164  i  Mulcahy  :■, 
»  U  R.  3  Eiie.  %L  Jr.  App,  jty;  United 
'j&\K  Hahcock.  1  DilL  C.  C  566,  ^i\ 
ccl  Stat«5  x\  Graffs   14  Bbtchf.  C,  C 

United  Siaien  ?'.  Cole,  5  McU  C-  C. 

rntnmonwealih  v,  Warren^  6  Mass, 

nitiv.  State,  48  Md.  511  ■  Kelky 

55  N*   V.  5651   566^  Common- 

iri7  t.rownm?^hield*37  Mass.  (lo  Pick) 

Rex  V.  Cope, 'I  Strange:,  144;  Rex  x\ 
r»ns  I  W.  Hfack-  392;  Reg,  %\  White  > 
f.^Cox,  C.C.38. 

kcjt  7'.  Mawbey,  6  T-  R*  61  g^  j  Russ, 
9th  ed.)  141. 

Reg,  7^  Warburton,  L.  R.  I  C,  C.  276* 
Cummon wealth  ?.  Harley,  48  Mass. 
ctc.l  462.  Sec  Webster  7^^.  Common- 
ih,  59  Mass.  {5  Cush.)  402. 
k»»,  itisaTi  indictable  offence  to  con- 
to  induce  a  ^arty  to  forego  a  ju&t 
1,    Reg,  !■.  Caf  lisle,  6  Cox»  C.  C.  366. 


tit  CoEnmonwealth  v,  Putnam^  2$  Pa.  St 
296* 

And  b  an  indictable  offence  at  cnmmon 
law*  Commonwealth  v.  Hunt,  45  Ma^s,  (4 
Mete.)  nil  Reg.  t\  Roy,  u  L*  C,  Jut.  89. 

7.  State  7'.  Rowley,  1 2  Conn,  lot ;  Whart. 
Cr,  L.  (9th  etl.)  *cc.  1318. 

Ija  the  States  cif  tlie  nslon,  —  Tn  the 
States  generally,  a  conspiracy  is  Indictable 
as  a  common*law  offence.  State  v.  Pulle, 
12  MitJti.  J 64  ;  State  v.  Norton,  ^j  N.  J.  1^ 
(3  Zab,)  33,  However,  in  some  of  the 
State*,  there  is  no  common -law  jurisdiction 
of  conspiracy.  Key  v.  Vattter,  [  Ohio, 
112;  Beal  f.  State,  15  Ind,  37B;  State  t*, 
dhio,  etc.,  R-  R.,  23  Ind.  362  j  Estes  %k 
Carter,  10  Iowa,  400. 

8,  Mukahvt/.  Reg,,L  R.  lEng.*  Tr.App. 
jt7  ;  Rex  v.  Jones,  4  Bam.  &  Ad.  34^  ;  Reg* 
7/.  Vincent*  Q  Car.  &  I*.  91  ;  Rex  i\  be  ward, 
I  AdoL  &  fc  706 ;  Reg.  v.  Peck,  9  Adoh  & 
E.  686;  R.  r^  Pamell,  14  Cox,  C.  C  50S. 

0.  See  1  Rus^.  Cr.  (9th  ed.)  ti6;  t 
Whart.  Cr.  L,  (Sth  ed, )  sec*  134a  *r  ieq*  : 
t  Bish.  C.  L.  (6th  ed.)  sec.  186. 

10,  Reg.  t'.  Absolon,  I  Fost.  &  F,  498. 

11.  United  States  7k  Rindskopf,  6  Blstw 
C.  C.  259. 

18*  Mulcahy  r.  Reg ,  l»  R.  3  H,  L,  Eng.  & 
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the  Oamlduda. 


But  the  least  degree  ot  consent  or  collusion  between  parties  to 
an  illegal  transaction  makes  the  act  of  one  the  act  of  the  others.* 

As  soon  as  the  union  of  two  wills  for  the  unlawful  purpose  is 
perfected,  the  offence  of  conspiracy  is  complete.  This  joint  assent 
of  minds,  like  all  other  parts  of  a  criminal  case,  may  be  established 
as  an  inference  of  the  jury  from  the  other  facts  proved;  in  other 
words,  by  circumstantial  evidence.^ 

An  agreement  to  commit  an  act,  unless  it  amounts  to  a  con- 
spiracy,  is  not  indictable:''  so  a  mere  intention  or  solicitation  is 
not  sufficient,* 

3,  The  Combination.  —  Any  confederation  to  do  any  act  which 
amounts  to  a  civil  wrongs  is  a  criminal  conspiracy.*  There  must 
be  a  combination  of  two  or  more  persons  to  commit  some  act 
known  as  an  offence  at  common  law,  or  that  has  been  declaral 
such  by  statute.^ 

It  is  not  necessary,  however,  that  the  accused  should  have  been 
an  original  contriver  of  the  mischief;  for  he  may  become  a  pai^- 
taker  in  it  by  joining  the  others  at  any  time  while  it  is  being 
executed-'' 

The  conspirators  might  not  even  be  acquainted  with  each  other* 

And  it  would  not  be  a  defence  to  say  that  the  whole  scheme 
was  concocted  before  the  accused  become  an  associate,"  nor 
need  the  means  be  settled  and  resolved  on  at  the  time  of  the 
conspiracy,'**  much  less  need  the  conspirators  succeed  in  their 
object.** 

Ir.  App,  306;  &.  c,  I  Ir.  R.  C,  L.  13;  State  8.  Teoplc  7-.   Mather,  4   WcncL  (Nh  V.| 

V,  Giidden,  55  Conn*  465  b.  c,  \  New  Eng.  229'  ^*  ^'^  21  Am.  Dec.  132* 

Rep.  349;   Alderman  v.  People,  4  MicL  rase  not  wi  Element — It  UimTiu.terii2 

414;  &.  c,  6g  Am,  Dec  32  T  ;  tJnited  States  at  what  time  one  charged  as  a  member  of 

v.  johiisGrij  ?6  Fed.  Kep.  6S2*  a  conspiracy  to  commit  crime  \%  Bhfiwn  u> 

L  States.  AiidcTsotv,  82  N,  C,  7S2,  have  entered    the    conspiracy.    Smiih  r. 

2.  Spies    TV    people    (The     Anarchists'  State,  Z\  Te?i*  App.  96. 

CascK  12J  III  t  ;  s,  c.,  to  West.  Kep,  70 1.         It  is  competent  to  show  a  conspiracy  tti 

3.  Torrey  r.  Field,  10  Vt.  353.  See  2  murder  among  others  than  the  defendant, 
Whart,  Ct.  L.  although  its  i!xiatence  be  unknown  tu  hiui. 

4.  U  oiled  States  7'.  Goldberg,  7  Biss.  if  he  be  afterward  connected  wtlh  it  by 
C.  C.  175;  United  States  (f.Nunnenmacher,  competent  evidence*  l,amir  v.  State,  6j 
7  Hiss,  C.  C,  M\\  Miifcahy  v.  l^ejt,  L.  R*  Miss,  265. 

J  Knf^.  &  Tr.  App.  306.  9*  Stewart  v.  Johnson,  3  Har,  &  }.  (Md.) 

5.  A^semszLt  to  commit  Adultery^  —  An   S7. 

agreement  to  commit  adultery  or  foniica-  When  a  new  party,  with  a  foil  knorledgt 

tion  is  not  a  conspiracy.     Miles  7/,  Slate,  of  the  facts,  concurs  in   the  plana   of  the 

53  Ala.  390 ;  deny ing  S han no n  xk  Common^  con^pi ra L ots as  or i gi nal  1  y  form ed, and  cotneii 

Vvealtb,  14  Ta-  St,  226.  in  and  aids  in  the  ejcectition  of  them,  be  is 

Crimes  which    necessarily   require    the  from   that   moment    a  fellow-ccmspirator ; 

concurrence  of   two   peraoos,  a;^  adultery,  hts  concurrence,  without  particular  proot 

higamy*  dneiliug,  etc,  are  nnt  the  subjects  of    any  agreement,  U    conclusive  against 

of  conspiracy-     Miles  7%  State,  5H'i  Ala,  390  s  him.     He  commits  the  offence  whenever 

Shannon  r-.  Commonwealth,  J  4  I'a.  St.  2z6>  he  agreed  to  become  a  party  to  the  tran> 

6.  Aiderman  v.  People,  4  Mich.  414 i  action,  or  does  any  act  in  furtherance  f>f 
B.  c,  69  Am.  Dec,  yL\  %  State  t'.  CHdden,  the  original  design.  People  t^  Mather,  \ 
^5  Conn.  46;  s.  c,  3  New  Eng.  Rep.  ^49;  \Vend>  (N\  Y.}'  ^29;  s.  c,  2V  Am*  Dec 
United  States   v,  Johnson,  a 6  Feci   Rep.  122. 

6S2.  10.  Rex  V,  cm,  3  Barn.  &  Aid.  ao*. 

7.  Spies  v.  Feoplc  (The  Anarchists'  11.  State  z/.  Norton,  ^3  N.J,  L,  (3  Zab.) 
Case),  133  III.  1  ;  ^,  c*,  10  Went.  Kep.  701.      ;^y 
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i  conspiracy  must  be  a  joint,  wilful,  and  inalicious  c^imnoti 

Tie  gist  of  the  offence  is  the  fraudulent  and  corrupt  combtna* 

t,  with  intent  that  injury  shall  resitlt.* 

t  is  sufficient  if  two  or  more,  in  any  manner,  through  any  con- 

ance^  positively  or  tacitly,  cooie  to  a  mutual  understanding  bti 

^inplish  a  criminal  or  unlawful  design.^ 

^he  bare  combination  with  the  joint  design  Is  sufficient  ;♦  but 

ere  passive  cognisance  of  fraud,  or  the  illegal  action  of  others, 

ot  sufficient  to  show  a  conspiracy :  an  active  participation  is 

cssary.* 

.  Musi  be  CarrupL — ^The  confederation  must  be  corrupt* 

t  criminal  conspiracy  is  the  corrupt  agreeing.     The  object  of 

conspiracy,  or  the  means  to  be  employed,  must  be  criminal ; ' 
the  object  and  motive  appear  from    the    conduct   of   the 
ties,* 

t  corrupt  intent  and  design  is  necessary  to  constitute  the 
ncc.** 

'he  law  encourages  combinations  for  good  ;  and  comLiination.** 
vorkmen  to  better  their  condition  by  legitimate  and  fair  means 
commendable,  and  should  be  encouraged.  But  combinations 
evil  purposes,  whether  by  one  class  of  men  or  another,  arc 

i mental  to  the  public  weal,  and  cannot  be  regarded  with  favor 
Lhe  courts.*®  So  associations  to  bring  criminals  to  punishment 
the  public  good  are  not  illegal.**  But  under  the  English  sys- 
,  an  association,  the  members  of  which  are  bound  by  oath  not 
Itsclose  its  secrets,  is  an  unlawful  combination  and  conspiracy, 
*ss  declared  by  statute  to  be  legal.  *^ 
Vhen  an  association  is  formed  for  innocent  purposes^  and  its 


People  V.  Petberam  (Mich.).  7  West. 

Commonwealth  ty.  Ridge vray.  2  Ashm* 
517 1  March  V,  People,  7  Hafb.  ( N*  Y.) 
Slaie  £*.  Rjckev,  S  N,  J*  L.  (4  Halsi,} 
State  f».  Ucicha'nan.  5  liar.  &  J,  (Md.j 
H arse in;tti  v.  Reg.,  16  Up.  Can.  Q.  B. 
\it%  I',  Sewardt  r  Ad.  &  E.  706^  Reis 

chardson,  1  Moody  &  R.  402 ;  Reg.  v. 

rick,  5  Q.  B.  49,  Sec  3  Russ,  Cr. 
ed.J   I  iB,  and    BajEcn   v.  Comnion- 

fh»  53  Pa,  Sl  355. 

\f  act  djpne  in  pursuance  of  it  h  no 

tftuent  ffmtt  of  tnt  offence,  b«t  merely 

fSnvmcimi  of  k.  Commonwealth  j/. 
3  Mass,  329;  a.  c„  3  Am.  Dec.  54; 
5  i»,  Rickey,  9  N,  J.  I*  (4  Halst.)  ^93- 
!  tf,  Buchanan,  5  Har.  &  J.  (Md.)  317. 
tJnited  States  ?*  Babcuck  (U.  S,  D. 
[o.}^  J  Cent  L*  J.  144;  United  Slates 
Sunnemacher^  7  Hiss.  C.  C.  123; 
ed  Statci  V.  Goldl]<erg,  7  Bias.  C    C, 


Cominon wealth  z*.  Jiidd,  2  Mass.  329; 
3  Am.  Dec.  54 ;  State  t',  Hiichanan^  5 


Hat.  &  Jt  (Md.)  3175  Ha^en  m  Common* 
wealth,  I  ]  Harris  (Pa.),  355 ;  United  States 
7/.  C oJe p  5  Mc L.  C.  C.  5 1 3 ;  Po ul tere r*a  C ase» 
9  Cokt,  55;  Rex  fN  Best,  Salk.  174. 

6*  Evans  tf.  People,  90  lU.  3S4:  Miles  t*. 
State,  5jS  Ala.  390 ;  Reg.  v.  Barry,  4  Fosi. 
&F.3^. 

A  concurrence  tn  the  commoti  design 
Reg,  r.  Boukon,  rs  Cox,  C.  C.  87* 

6.  People  ^^  Powell,  61  N,  V,  9a  ;  Wocnf 
s'.  State,  47  N.  J.  L.  {iS  Vr,)  461  ;  b.  c,  t 
Cent*  Rep.  441  ;  State  v.  Young,  37  N.  J 
U  {8  Vroom)  184 ;  Kex  v.  Gilt,  2  Barn,  & 

Aid.  204. 

7.  Slate  V.  Jones,  13  Iowa,  2691 
S.   State  t^  Ripley,  3 1  Me.  336. 

9.  Hudsoti  t:  State,  34  Ala.  2$^ 

10.  Stale  f.  Glidden,  55  Conn.  46;  *.  c, 
3  New  Eng.  Reps  849, 

U.  This  has  been  the  recogniicd  doc- 
trine smce  the  time  of  Lord  Coke.  Floyd 
-J.  Barker,  12  Coke,  23;  2  Bish.  Cr.  L.  «ec 
220  ;  Russ.  Cr.  •667. 

12.  Rex  t'.  Love  I  ass,  6  Car.  k  P,  %tfii 
^.  c.,  I  Moud.  &:  R.  349. 
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Xt  Co^xtiHiJii  Law, 


CRIMINAL    COiWSFfRA  C  K        Intent  and  Act,  *k. 


power  and  authority  arc  afterwards  abused,  only  those  so  abusing 
them  are  liabk-,* 

By  '^corrupt"  is  meant  an  evil  purpose,  but  not  necessarily  an 
intent  to  do  what,  if  accomplished  by  a  single  individuaU  would  be 
indictable.'^ 

4.  Ttuo  or  More  nntst  unite.  —  Two  at  least  must  conspire.  One 
cannot  be  convicted,  unless  he  has  been  indicted  with  persons 
unknown  ;^  for  it  is  in  its  nature  a  joint  offence,  aad  cannot  be 
committed  by  one  alone  ;  but  the  proof  must  show  that  two  or 
more  persons  were  engaged  in  its  promotion.^ 

Where  one  of  the  parties  was  legally  capable  of  doing  the  act, 
it  is  sufficient,®  and  all  who  join  at  any  time  arc  conspirators.** 

5-  Intent  and  Act.  —  Evil  intent  is  necessary  to  constitute  the 
crime.''  It  is  an  act  done  with  the  intent  to  commit,  but  %vitbout 
accomplishing,  a  felony  or  a  misdemeanon®  The  offence  is  com- 
mitted when  to  the  intention  to  conspire  is  added  the  actual  agree- 
ment,^ 


1.  Csirev  V,  Rutherford,  106  Mass*  to. 
See  Snow  if.  Whe«ler»  1 13  Mat^s,  i36; 
Bo  wen  £'.  Matheaon,  96  Ma^s.  ([4  Alkn) 

%  2  Bish.  Cr,  L.  (7th  ed.)  sec^  173. 

3.  Siaie  %\  Adama,  i  Houst.  Cr,  C. 
(Del)  361;  Turpin  v.  State,  4  Hlackf. 
(iTid,!  73;  People  r,  Howell,  4  Johns. 
(N,  V.)  296;  CommonweaUh  v,  Manson, 
7  A&hm.  (Pa. J  3t  ;  Commonwealth  ik 
Irwin,  8  Phib-  (Pa.)  'f^\  State  r. 
Jack&ijn,  7  S,  C.  sSj ;  State  v.  Allison, 
3  Yerg.  (TeniT.)  423 ;  Johnson  7^*  State,  3 
Ten.  App*  590. 

4.  KvansT'*  People,  90  TIL  3S4;  Stater. 
Christianbury,  Bu.sb.  I^  (N.  C.J  i^\  Com- 
mon wealth  V.  M anion,  2  Ash m.  (Pa,)  ^i  ; 
Commonwealth  ?-.  Irwin,  8  Phila-  (f*aj 
]iSo;  Pollard  f J*  Evans,  1  Show,  50;  Keg. 
-'.  Manning,  L.  R.  12  Q,  B,  Hi  v.  241;  \ 
J  lawk.  P,  C.  72,  sec.  8^  t  Russ.  Cr.  (gth 
cd.)  39. 

Conapiraoj  b?  Man  and  Wifa A  hus^ 

hand  and  wife,  l^ing  deemed  but  one 
peraon  in  law,  cannot  commit  this  offence^ 
unless  it  be  entered  into  before  marrjage, 
or  unless  another  person  joins  with  them 
in  its  promotion*  State  x\  Covington,  4 
Ala.  603;  Kirtlev  v.  Deck»  2  Muni  (Va.) 
1 15 ;  s.  c,  5  Am.  Ilec»  445  ;  Rex  th  Locker ^ 
5  Esp.  107  \  Rex  7J.  RnbinsoOj  i  Leach, 
37  J  1  Bish.  Cr.  L.  sec.  162  ^  I  Hawks, 
P.  C  44S. 

But  if  a  man  marrj'  a  woman  in  the 
name  of  another  for  the  purpose  of 
raising  a  ispecious  title  to  the  estate  of 
the  person  whose  name  is  assumed,  it  is 
a  conspiracy.  Rex  v,  Rnbin?ion,  1  Leach, 
Cr.  Cas,  37;  2  East,  P,  C,  loio;  2  Btjih* 
Cr,  L.  MC.  162  ;  I  Hawks,  P.  C.  44S. 

Or  they  may  be  ffnilty  of  a  conspiracy 
where  there  is  another  conspkator  joined 


4idS 


with  them.  State  v.  Covington,  4  Ala. 
603;  Rex  7'.  Hodson,  7  Law  Rep.  ^S; 
Rex  V.  Locker,  5  Esp.  107. 

Thus,  a  husband  and  wife  and  theif 
servants  have  been  held  guUty  of  a  con- 
spiracy  to  ruin  a  card -maker.  Rex  r. 
Cope^  \  Strange,  144;  2  ^tark,  Ev,  (^ded.) 
233  J  3  Russ.  Cr.  Jsih  ed.)  149, 

And  it  has  been  said  that  a  man  and 
w^ifc  may  be  charged  wUh  conspiracy  ^-itk 
persons  unknown,  although  the  namei 
of  the  unknown  must  necessarily  hivt 
transpired  to  the  grand  jury.  People:'. 
Mather,  4  Wend.  {N.  Y.)  231  :  s,c.,2i  Am. 
Dec.  J  22;  State  7'.  Covington,  4  Ala- 603^ 
Commonwealth  p.  Wood,  7  Law  Rep.jS. 

a»  United  States  v.  Bayer,  4  DilL  C,  C 
407 ;  State  v.  Sprague,  4  R*  L  ^57 1 
Boggus  t.  State,  34  Ga*  275;  Rex  v. 
Pons,  Russ.  &  R.  C.  C,  353.  See  I  East, 
P.  Cod 

6.  State  ^.  Trexicr,  %  N,  C.  90;  Den  r, 
Johnson,  tS  N.  J.  L,  (3  Hair.)  %■]  ;  People 
r.  Mather,  4  Wend.  (Sf,  Y.)  z^^\  s.  c,  ti 
Am*  Dec.  IZ2;  Reg,  v.  McMahon,  a6  Up. 
Can,  Q,  B.  195. 

7.  People  %K  Powell  63  N,  Y.  SS. 

8.  State  V.  Jordan^  75^,  C.  27. 

ft.  United  States  v.  Donau,  11  Blatcht 
C.  C.  1 68 1  State  v.  Glidden,  55  Conn.  46; 
s,  c,  3  New  En|.  Rep.  847. 

The  general  doctrine  as  to  specific  intern 
IS  illustrated  in  Reg.  v.  SanderT»on«  \  FosL 
^  F.  37,  and  notes  ;  Rex  v.  Price,  5  Car  & 
P.  510;  People  V.  Getchell  6  Mich,  496; 
Shannon  7.'.  People^  5  Mich.  7 1  ;  Duran:  e?. 
People,  13  Mich.  351;  Wilson  ta  People, 
24  Mkh.  4to ;  People  v.  Chappell,  27  Mich 
4^6;  People  v.  Petharam  (Mtch.h  7  West. 
Rep,  592  ;  Wish.  Cr,  L.  .^eot.  437,  4-9^ 

CoQipiTaey  to  murder  Unburn  Inftnt.^ 
In  case  of  conspiracy  to  m order  an  onbom 


immpQ  Law, 


CI^m/XJL    CONSPIKA  CV,         mt  of  thi  Olfeaci. 


has  been  held  that  A.  cannot  be  convicted  of  conspiracy  witb 
3  commit  a  crime  where  B.  only  feigned  a  purpose  to  draw  A. 

Overi  Afi  not  Necessary, — The  previous  concert  and  agree- 
t  constitute  the  intent  and  act  which  constitute  the  crime, 
no  overt  act  is  necessary  unless  required  by  statute,* 

K  in  genera],  complete  without  an  overt  act,^  for  it  is  itself 
vert  act.* 

he  offence  consists  in  the  commission  of  eertain  acts,  or  in 
ipiring  to  commit  the  same;  and  the  manner  of  committing 
n  may  furnish,  if  unexplained,  a  sufficient  proof  of  the  malice 
rssary  under  the  statute,  to  be  proved  in  the  same  way  as 
cc  is  established  in  other  cases/^ 

Gtsi  of  the  Offence. — The  gist  of  the  offence  of  conspiracy 
te  unlawful  confederacy  to  do  an  unlawful  act,  or  to  do  a  law* 
LCt  by  unlawful  means.'* 

nd  the  offence  has  been  held  to  consist  in  the  conspiracy,  and 
in  the  acts  committed  for  carrying  it  into  effect ;  and  the 
ge  has  been  held  to  be  sufficiently  made  in  general  terms 
nhin^j  an  utilawful  conspiracy  to  effect  a  bad  purpose;  and 


-rment  and  iMentton  must 
pierit  to  the  birth,     Reg»  i'. 

VVood^urth  £'-  SiatCp  2C  Tcjl  App. 

Sutc  t\  Wilaort,  JO  Conn*  507 ;  Alder- 
E*.  People,  4  Mkh*  414;  s.  e,  jS  Am. 
J 46;  i'ominon wealth  f,  Gillespie^  7 
&  PL  (Pa,)  469;  s.  c,  to  Am/ Dec 

UndringhaTn  t%  State,  49  Ind,  1S6;  1 
:r,  R.  10  ^*;  State  V.  Siraw,  42  N,  H, 
State  H  Fulle,  12  Minn.  164;  Com- 
'taith  r.  Eastman,  55  Mass.  ((  Cash.) 
i.  c,  48  Am*  Dec.  596;  State  r'.  Noyes, 
L  415;  Commonwealth  f,  Davb,  9 
K  415;  Stale  V,  Rickey,  9  N.  J.  L.  U 
4  2jg;  I'eapte  zu  Maiher^  4  Wend. 
.)j29;  s,c*,  21  Am,  Dec.  izz;  Alder- 
K  Peypl*\  4  Mich,  414;  s,  c,  69  Am. 
321;  State  V.  Rjplejt  Ji  Me,  386; 
n  j\  Common  wealth*  2J  Pa.  St,  35  5  j 
*  -.V  Stale,  48  Miss.  234*  C^mphre 
t\  N'orrnn,  23  N,  J.  L.  (j  Zab)  33; 
fh  Gill,  3  Barn-  &  Aid  204;  Mnlcahy 
g.,  L.  R.  3  Eng.  &  Tr*  App,  306;  Hey- 
%\  Keg. I  r2  XZnx,  C.  C,  ^^3;  s,  c*  L* 
I^*  B.  \Q2\  PtjuUereKs  Case,  9  Coke, 
''^:'  :,  liest,  2  Ld.  Raym.  1167 

lon wealth  th  Eashnartf  55  Maiis. 

.  Sy ;  s,  c  ,  4S  Am.  Dec,  59^ ;  ^^^ 

»incr>ily,  I  Strange,  193* 

!«.  ap^  act  tl*me  wirh  intent  to  commit, 

ii-^hing,  a  felony  or  a 

Jordan,  75  N*C,27* 

.^^vh  IS  a  iulTicient  overt 

ii  conspiracy  to  extort  by 


false  charges  of  fraudulentlj  obtafnit^g 
gouds^     Raleigh  v.  Cop^k,  60  1  esc.  433, 

6,  People  t'.  Pcthcram  (Mich,),  7  West. 
Rep,  592. 

6,  State  t'.  Rowley,  12  Conn,  foi,  ti2; 
State  £',  Bradiey,  48  Conn.  549;  State  v. 
Adams,  t  Houst.  Cr.  Cas.  (Del. J  361; 
State  7^  potter,  23  Iowa*  SS4  S  Stare  r'.  Ster- 
ling* 34  Iowa,  444;  State  t'.  Buchanan,  5 
Har,  &  L  (Md.}  317;  C*>romon wealth  1*, 
Judd»  3  Mass.  329,  3^7;  s.  c„  3  Am.  Dec. 
54;  Commonwealth  ?',  Tibbets,  3  Mass* 
536;  Commonwealth  tK  Warren,  6  Mass. 
74;  Morgan  IK  Bliss,  2  Ma^^.  112;  Com- 
m«jnwiiaUh  ?%  Davis,  9  Maiis,  415;  Com- 
monwealth V.  Wallatv,  82  Mass.  (:6  Gray) 
223;  Cotnrtionwealih  v.  Hant>  Thach,  Cr, 
Ca4*  (Mass.)  609;  People  v.  Richards,  1 
Mtcb.  216;  s.  c,^i  Am,  Dec  75;  Penple 
V,  Saundersi  25  Mich.  124-,  Staic  v.  Pullc» 
12  Minn.  164;  State  r,  Hurnham*  15  N,  H. 
396:  State  V  Cawood,  2  Stew.  (Ala. J  3(10; 
Slate  tK  Rkkev,  S  N.J.  U  (3  Uabt.)  SP  ■ 
People  r.  Mather,  4  VVend.  {N.  Y.J  229; 
a.  c.,  21  Am.  Dec.  122;  State  ?-*  Chriatbiv 
bury,  Busb  (N.  C.)  L,  48;  Collins  v. 
Commonwealth,  3  Serg,  &  K,  (Pa  )  220 j 
Respublica  v.  Ros;^*  2  Yeates  (Pa.f,  8; 
Commonwealth  t\  McKlsson^  S  Serg,  h  R, 
(P;i.|  420 J  s,  c.,  tl  Am.  Dec.  6 to;  Com- 
monwealth I'.  Corlies*  iS  Phi  I  a,  O'a.)  450 ; 
Twitch  ell  «>,  Commonweal  tb,  9  Pa,  St,  2u; 
United  Stales  v.  Miller*  3  Hugheii,  C  C. 
553;  United  States  t\  Donau.  it  Hlatchf, 
C  C.  t68;  Reg,  v.  Button,  it  Q.  D,  939; 
Hex  I'.  Gill,  3  Barn.  &  Aid.  204;  Reg.  r, 
lic^t,  I  Satk,  17 4> 


At  Comaum  Law.  CRIMINAL    CONSPIRA  C  Y.    A  BabftajiliT«  (Weaei 

iiumeroiis  authorities*  have  all  added  their  indorsement  of  the 
doctrine  advanced  as  early  as  the  work  ol  Hawkins,  and  it  is 
manifest  that  we  are  compelled  to  forsake  the  literature  of  doubt 
and  to  cleave  unto  that  of  authority.'* 

The  unlawful  thing  agreed  to  be  done  must  either  be  such  as 
would  be  indictable  if  performed  by  one  alone,  or  of  a  nature  par- 
ticularly adapted  to  injure  the  public,  or  some  individual,  by  reason 
uf  the  combination.^ 

It  is  not  necessary  that  the  "unlawful"  act  done  should  be 
such  as  to  lay  the  foundation  of  an  action  for  damages  when 
<ione.* 

7.  A  Substauihc  Offetuc.  —  A  conspiracy  is  a  substantive  offence, 
and  is  punishable  at  common  law,  though  nothing  be  done  in  exe- 
cution of  its  purpose.*  The  offence  is  complete  when  the  con- 
federacy is  made ;  and  an  act  done  in  pursuance  of  it  is  no  part  of 
the  offence,  which  is  in  fact  punished  to  prevent  the  execution 
of  the  act  proposed  to  be  done,®  The  original  corrupt  agreement 
is  itself  the  offence;  and  overt  acts  charged  to  have  been  done  in 
pursuance  thereof  are  mere  matters  of  aggravation,  and  not  neces- 
sary to  the  consummation  of  the  crime,''  To  complete  the  crime,  it 
IS  not  necessary  that  any  act  should  be  done  by  the  conspirators, 
or  that  any  one  should  be  aggrieved  or  defrauded  in  pursuance 
of  I  or  in  consequence  of,  the  unlawful  agreement,® 

I.  Reg,!/,  isctaby,  5  Co*,  Cr.  0^5,495,  monwralth  7^  Hunt,  45  Mass,  UMeMi"; 

nrAe;  Reg,  v.  Hams,  I  Car.  &:  Marsh.  66 1 ;  S,  c,  3S  Am,  Dec.  346;  AJderman  ^.  People, 

KiUon  V,  Eckcrsky,  6  E.  jt  W.  47  ;  Kex  v.  4  Mich.  414;  s.  c..  69  Am.  Dec*  321 ;  State 

Mawltcy,  6  T,  R*  619;   Rex  r^,  EccJes,  i  v.  Burnham,  15  N.  H.  394,  396;  Common- 

IjCach,  C,  C.  274 J  Walsby  x\  Anley^  3  Ell.  wealth  v.  IitiiaSj  \2  Phila*  (Pa,)  580;  Com- 

ifc  E.  5(6;  Reg.  v^  RowbtKlfl,  17  Ad.  &  E.  fnonweaUh  v.  Ritlgway,  2  Ashm.  (t^J  247; 

M.  S.  670;  Reg,  r,  Bunn,  12  Cox,  Cr,  Cas.  Mifilin  v.  Common  wealth,  S  Walls  k  S 


jtS;  Springhead  Spinning  Co,  f.  Riley,  L.  (Pa,|  461  j  s*  c,  40  Am.  Ucc*  527  j  United 
K.6  Etj.  551 ;  Mogul  S.  S,  Co,  T/.  McGregor*  Slates  v.  Watson,  17  Fed,  Rep,  145;  Reg 
L.  R,  IS  Q,  B.  Div.  476;  Commonwealth    r.  Vincent,  g  Car.  &  P.  109^  Reg,  v,  Btmn, 


i^  1 1 unt,  4 5  Mass  (4  M etc.)  m ,  1 2S  ;  s,  c,  12  Cox*  C.  C,  316. 

■^  Am,  ]>ec.  3.16;  Smith  :/.  People,  2J  III  4-  State  7',  Donaldson,  32  N-J,I*{j  Vr) 

71 ;  Commonwealth  <-. Carlisle,  Hright  (Pa.),  1 51. 

36;  Care w  T',  Rutherford,  106  Ma:^&.  i,  0.  People  v.  Fisher,  14  Wend.  (X  Y*} 

3,  See  also   Rex  v.  Ferguson,  2   Stark,  9;   s.  c-,  ^S    Am.   Dec.    501  ;    Poulterer's 

N.  P.  489;  Hex  %\  Bykerdike^  i  Moo.  &  R,  Case,  9  Coke,  55  ;  Rex  r-.  Eccles,  t  Lcich, 

I79i  People  i\  Fisher,  14  Wend.  (N.  Y.)  C.C-274;  Rex  r-.  Edwards,  i  Strange,  70? ; 

<3;  s.c,  28  Am-  Dec  501 ;  Stale  tK  Donald^  Rex  r'.  Gill,  2  Barn.  &  Aid.  204;  Kcspub- 

5on^  32  N.  J,   I^  (3  Vr.)    I5t;  Srvow  v,  lica  i^    Ross,  2   Veates  (Pa,),  ij  s.  c^  ^ 

Wheeler,  J13  Mass.  1S6;  State  v,  Noye,s  U.  S,   (2   Dall)   239;  bL   I,  L,  cd,  364; 

25  Vt,  415;  SEate  T/.  Bumham,  n;  N.  H.  Leach,  Crown  Cas.  38, 

iy6;  Morris  Run  Coal  Co,  f,  Barclay  Coal  6*  Commonwealth  i'.  Judd,  %  Mast  319; 

CfX,  6S  Pa.  St.  !73;  State  v,  Stewart,  59  s,  c,  3  Am,  Dec.  54;  State  v,  Rickejf.  9 


Vt,  273;  B,  c,  4  New  Eng.  Rep.  37S.  N,  I.  L,  (4  Ilalst,)  293;  O^Connell  t'.Keg.. 

3.  State  V.  Muri>hy,  6  Ala,  765;  »,  c,  41     U  Clark  &  F,  155;  s.  c,  9  Jur^  25;  F    "^ 
Am.  Dec.  71 ;  Slate  i\  Rowley,  13  Conn.    St.ue3  7^  Watson,  17  Fed.  Rep.  145. 


joi  J  Stale  f'.  Gliddtii,  55  Conn.  46;  s.  c,  7.  Commonwealth  v.  Judd,  2  Mass.  31^; 

?Nei¥'Eng,  Rep*849;  Smith  7.'.  People,  25  s,  c,  3  Am.  \>^^.  54;   Commonwealth  r. 

II.  J7;  s*c,  76  Am,  Dec.  7S0;  Heaps  r>.  Hnot,45  Mass.  (4Metc.)  iiij  »,  c,  jS  Aol 

Dunham,  95  Til.  581;  State  1/.  Potter,  28  Dec.  346;   State  fA  Rickey,  9  N,  J.  L  U 

Iowa,  556;  State  ih  Mayberrv,  4S  Me,  213,  HaM.)  293. 

2iSj   State  V.  Bar  tie  1 1,  30  Me.  132,  134;  B.   People  T',  Geiger^  49  CaJ.  643;  State 

State  M.  Hewett,  31    Me.  3SS,  396;  Com-  v.  Sterling,  34  Iowa,  4431   Aldennan  w. 


mission  Law 


CRJM/NAL    CONSl'/KACV.         Dixstrme  of  Merger. 


'he  offence  is  complete  when  the  conspirators  enter  into  the 
cement,  notwithstanding  they  do  not  proceed  to  its  consumraa- 
I ;  *  for  the  Gonspiracy  and  consummation  are  separate  and  dis- 
:t  offences,^  in  the  sense,  at  least,  that  the  fact  that  the  offence 
been  completed  is  no  legal  bar  to  the  prosecution  for  the  con- 
■acy.^  So,  if  the  means  employed  were  sufficient  to  possibly 
ct  the  purpose,  the  offence  is  complete.* 

i  bare  engagement  and  association  of  two  or  more  to  break  the 
»  without  an  overt  act,  is  sufficient.^  And  it  is  not  necessary 
Jlege  that  the  purpose  was  carried  into  effect."  The  agreement 
If  cnnstituies  the  offence  whether  an  act  is  done  in  furtherance 
the  object  or  not' 

.  Doclrine  of  Merger. — ^A  conspiracy  is  a  misdemeanor;  and 
in  its  object  is  only  a  misdemeanor,  it  cannot  be  merged*  But 
^re  the  conspiracy  is  to  commit  a  higher  crime,  as  a  felony,  it 
nerged  in  the  higher  crime.^  Yet  in  New  Jersey  it  has  been 
i  that  a  charge  of  conspiring  to  procure  an  indictment  by  per- 
f,  does  not  charge  a  felony  which  merges  the  conspiracy/** 


^le,  4  Hich.  414;  s.  Cn^  69  Am.  Dec, 
;  I^uica  7^  State,  4S  Miss*  234;  H«ine 
onMnott weal  Ui ,  9 1  Pa.  S 1. 1 4^ 
Johnson  1^.  State,  3  Tex*  App.  590*  dis- 
aishing  Speidcn  v^  State,  3  Tex.  App, 
and  Pjgg  V*  St  at  c^  43  Tex.  loS;  Reg* 
oj<  M  L.  C,  Jur*  89  s  Isaacs  "n*  State^ 
4js«-  2J4;  I  Atn*  Cr*  R.  103;  Molcahy 

t,  L,  R.  3  Eng.  h  Ir.  A  pp.  3o4 
tale  V.  Straw,  42  N,  H*  393. 
United  States  p.   Haver,   jj  Bankr. 
.400;  U filled  Stales  v*  iJoyderiT  1  Low. 
^166:  Umied  States  £•.  Kindakopf,  6 
,  C,  C  259;  s-  Ct  2 1  InU  Kev*  Rec.  316^ 
■^-  -.  Fisher,  14   Wend.  (N.  Y.)  9;  s* 
1   Dec  501 J  People  %\  Chase,  16 
.   yO  495  J  Reg*  ^^  HouUon,  13  Cox, 
;.  ^7 1  Reg,  V,  Rowlands,  5  Cox^  C,  C. 

Match  t^.   People,  7   Barb*  (N*  Y.) 

ritoomer  fA  State,  48  Mel.  521  j  State 
Til,,  5  J  Ian  &  J.  (Md.)  365;  Latid- 
:/.  Stale,  49  Irid»  |S6;  Alderman 
.  4  Mich*  414;  s*  c,  ^  Am.  Dec. 
•cf,  PuJle,  13  Mmn,  164:  Collins 

..mmonwealth,  3  Scrg.  &  R,  jPaO  220; 

nmomwealch  v.  McKissot!,  8  Serg,  Sr  R 

^  1  ^i^%  s.  c,  1 1  Anir  Dec,  630;  State  i'. 
7  K.  J.L.i8  Vr.)  1S4;  Respublica 
1  VeatesiPa.),  1* 

,  Common weaiih  v,  Wallace,  82  Ma*s. 

Cray)  ^23;   Boweit   v^  Matheson,   96 

14,(14  Allen)  503. 

,  United    States  t^*  Watson,   17   Fed- 

1.  145;  Common  wealth  £'.  Eastman,  55 

IS.  (t  Cush.)  1S91  8.  c.,  48  Am.  Dec. 

J  Haze  a  t^  Cemtaonwealth,  ^3  Pa,  St. 

HarrU)  362. 

*  State  J-*  Murray,  ig  Me.  tooj  State  i^ 


Mavberry,43  Me,  218  s  People  v,  Richards^ 
I  Mich.  at6;  s.  c,  51  Am.  Dec*  751  Com- 
monwealth 2K  Drum,  35  Mass*  (i^  Pick.) 
479;  Commonwealth  f/ Walker,  loS  Mass, 
109;  Commonwealth  i/.  Good  hue,  43  Mass. 
(2  Mete)  193;  Commonwealth  v.  Balteman, 
105  Mass.  53  J  Commonwealtht/.  Dean,  lOQ 
Mass.  349 ;  People  xk  Mather,  4  Wcni 
(N.  Y.)  265;  s.  c,  21  Am.  Dec  12a;  Hart- 
man  f.  Commonwealth,  5  Pa*  St.6oi  Com- 
mon wealth  V,  McGowan,  2  Pars*  Caa*  (Pa,) 

341* 

t.  State  V.  Murphy,  6  Ala,  7651  t.  e,  41 
Am.  Dec*  79  j  Comnionwealth  v*  Black- 
bum,  t  Duvaf  (Ky,),  4 1  State  v.  Mayberry^ 
48  Me.  218;  State  t/,  Murray,  15  Me.  too; 
Common  wealth  x',  Kmgsbury,5Mass.  106; 
Commonwealth  f,  Goodhue^  41  Mass.  (s 
Mete.)  193J  CommonweaUh  t^.  Walker,  toft 
Mass.  309 ;  Com  men  wealth  v.  Dean,  log 
Mass.  349 ;  People  v.  Richards,  i  Mkh* 
216;  s,  c.  5t  Am.  Dec.  75;  People  f. 
Mather, 4  Wend  (N.  Y.)  215;  s,  c,  ai  Am. 
Dec.  122;  Commonwealth  v.  McGowan,  2 
Pars.  Cas.  (Pa.)  341 ;  Hartman  v.  Commoih 
wealth,  5  Pa.  St.  60;  Commonwealth  %f. 
Parr,  5  Watts  El  S*  (Pa.)  345;  State  v. 
Noyes,  25  Vt.  415  \  Reg*  %k  Button,  3  Cox, 
Cr»  Cas*  229;  I  fiish.  Lu  h.  (6th  ed)  sec 

k  Coniplraoy  to  cammit  a  felaay  u 
merged  in  the  felony  when  actually  conr 
sum  mated;  and  so  an  indictment  for  a 
conspiracy  to  commit  a  felony  must  allege 
that  the  felony  was  not  committed.  After 
the  felony  is  consummated,  the  conspiracy 
Is  not  indictable.  Elsey  v.  States  47  Ark* 
572. 

10*  Johnson  f.  Sate,  26  K.  J.  L*  (t 
Dutch.)  313. 


mi 


At  Common  Law. 


CRIMINAL    CONSPIRACY. 


Hifl  CiTU  Em 


A  conspiracy  to  commit  a  felony  is  merged  in  the  consiimm 
act ;  but  a  conspiracy  to  commit  a  misdemeanor,  being  only  a  i 
demeanor,  is  not  merged  in  the  consummated  act ;  ^  for  on  a  sir 
charge  of  conspiracy,  carrying  the  conspiracy  into  effect  does 
merge  the  offence  charged  into  the  greater  offence ;  but  if 
conspiracy  is  proven,  the'  conviction  follows,  although  the  def 
ant  might  have  been  found  guilty  of  the  greater  crime  had  he  t 
charged  with  it.* 

9.  The  Civil  Remedy, — a.  Action  for  Damages, — Conspi 
being  a  misdemeanor,  the  parties  affected  may  waive  cjim 
prosecution,  and  bring  an  action  for  damages,  where  a  pers 
injury  has.  been  sustained.^  And  an  action  may  be  mainta 
against  a  corporation  for  damages  caused  by,  or  resulting  froi 
conspiracy,  as  well  as  against  an  individual.'* 

A  complaint  alleging  that  the  defendant  company,  in  conspi 
with  others,  reqyested  plaintiff's  customers  not  to  purchase 
oil,  and  threatened  suits  for  infringement  of  patents  whic 
falsely  professed  to  own,  is  sufficient ;  and  charging  the  act 
being  the  acts  of  the  company  is  sufficient,  without  averring 
such  acts  were  done  by  and  through  its  agents.^ 

1.  State  V.  Murray,  15  Me.  100;  State  v. 
Mayberry,  48  Me.  218;  Commonwealth  v, 
O'Brien,  66  Mass.  (12  Cush.)84;  Common- 
wealth V,  Kingsbury,  5  Mass.  106;  People 
V,  Mather,  4  Wend.  (N.  Y.)  229;  8.  c,  21 
Am.  Dec.  122;  White  v.  Fort,  3  Hawks 
(N.  C),  251;  I  Leach,  Cr.  Cas.  34;  Com- 
monwealth V,  Walker,  ij>8  Mass.  309; 
Commonwealth  t/.  Bakeman,  10 j  Mass.  53; 
Commonwealth  v.  Dean,  109  Mass.  349 ; 
Commonwealth  v.  Goodhue,  43  Mass.  (2 
Mete.)  193;  People  v,  Richards,  i  Mich. 
816;  8.  c,  51  Am.  Dec.  75;  Commonwealth 
V.  McGowan,  2  Pars.  Ca.s.  (Pa.)  341 ;  Com- 
monwealth V.  Drum,  36  Mass.  (19  Pick.) 
479;  People  V,  Mather,  4  Wend.  (N.  Y.) 
265  ;  8.  c,  21  Am.  Dec.  122  ;  State  v.  Noyes, 
25  Vt.  415 ;  Commonwealth  v,  Hartman, 
5  Pa.  St.  do. 

2.  People  V,  Petheram  (Mich.),  7  West 
Rep.  592. 

8.  See  infra^  "Compromising  offence." 

4.  Buffalo  Lubricating  Oil  Co.  v.  Stand- 
ard Oil  Co.,  42  Hun  (N.  Y.),  153;  s.  c, 
affirmed,  106  N.  Y.  669;  8  Cent.  Rep. 
667  ;  Morton  ?/.  Metropolitan  Life  Ins.  Co., 
34  Hun  (N.  Y.),366;  s.  c,  affirmed,  103  N.  Y. 
645;  Western  News  Co.  v.  Wilmarth,  33 
Kan.  510;  Krulevitzz/.  Eastern  R.  R.  Co., 
140  Mass.  573;  s.  c,  2  New  Eng.  Rep.  37; 
Reed  7».  Home  Savings  Bank,  130  Mass.  443. 

Kalice  and  Wicked  Intent  in  Corpora- 
tions.—  In  affirming  the  case  of  Buffalo 
Lubricating  Oil  Co.  v.  Standard  Oil  Co., 
tupra^  the  court  say,  "If  actions  can  be 
maintained  against  corporations  for  mali- 
cious prosecution,  libel,  assault  and  battery, 
and  other  torts,  we  can  perceive  no  reason 


for  holding  that  actions  may  not  be  J 
tained  against  them  for  conspiracy. 
well  settled  that  the  malice  and  wicki 
tent  needful  10  sustain  such  actions  m 
imputed  to  corporations." 

By  the  great  weight  of  modem  auth 
a  corpora  I  ion  may  be  liable  cveti  wl 
fraudulent  or  malicious  intent  in  f^ 
necessary  to  be  proved,  iha  fraud  or  r 
of  its  authorized  agents  being  imputa 
the  corporation,  as  in  actions  for  fraud 
representations, —  Reed  \\  Home  Ssa 
Bank,  130  Mas$.  4^3;  National  £xcl 
Co.  z\  Drew,  2  Macq.  loj  ;  New  Brun 
&  C.  R.  V,  Conybeare^  9  1 1.  L.  Cas,  71  r 
740;  Bar  Wick  v.  English  Joint  tstoclf 
L.  R.  2  Ex.  259,  —for  libel,  —  Thilade 
W.  &  B.  R.  R.  V.  Quiglev,  6::  U.  ? 
How.)  202  I  bk.  16,  L.  ed,  73  \  Whitfi 
Southeastern  R.,  i  E,  B.  &  E.  I  is»  — < 
malicious  prosecution,  —  Goodspeeri  z\ 
Hamden  Bank,  22  Conn.  530;  Sto 
CrpckLT,  41  Mass.  (24  Pick.)  %i  \  Rip 
McBarrow,  E25  M^iss.  272  ;  Carter  v,  I 
Machine  Co.^  51  Md.  290;  Wheless  i^ 
ond  Nat.  Bank,  1  Baxt.  (Tenn.)469; 
Hams  "a\  rianlers'  Ins,  Co.,  y  Mi^s. 
Iron  Mounlain  Bank  v.  Mercantile  Ha 
Mo.  App.  5051  Vance  f.  Erie  R.  Cc 
N.  J.  L,  (3  Vr. )  334  \  Stewart  v.  Sonne 
98  U.  S.  (8  Utto)  1 87;  bk.  25,  L  ed. 
Copely  ^.  G  rover  &  Baker  Co.,  2  W 
C.  C.  494  ;  Mitchell  v,  Jenkins,  5  Ba 
Ad.  5SS;  s.  c,  Z  Nev.  &  Man.  joi ;  W 
V.  Southeastern  Ky.,  1^  R,  5  C,  P. 
Edwards  v.  Midland  ^^*^  L.  li.  5  < 
Dev.  2S7. 

6.  Lubricator  Oil  Co.  v,   Standari 
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CRIMINAL    CONSPIRACY. 


Tlift  Cinl  Eemedy 


*  char^^c  of  the  conspiracy  must  show  that  damage  resulted 
:  plaintiff  from  acts  done  in  furtherance  of  it.*  No  action 
>r  simply  conspiring  to  do  an  unlawful  act:  the  act  itself, 
ic  resulting  damages  to  the  plaintiff,  are  the  only  ground  of 
:,*  Where  defendants  do  notlnng  unlawful,  it  is  immaterial 
Lcr  they  conspire  or  not,^ 

ere  tlie  conspiracy  charged  is  one>  though  embracing  within 
)pe  many  transactions,  one  suit  is  sufficient.* 
icre  a  judgnnent  has  been  procured  by  a  conspiracy,  the 
lent  must  be  reversed  or  set  aside  before  an  action  for  dam- 
ies.^  Where  a  several  judgment  is  rendered  a^^ainst  one  of 
Jants^  it  is  unnecessary  to  determine  wheiher  complaint  states 
:l  cause  against  other  defendants.  Trespass  on  the  case  for 
iracy  to  defame  and  thereby  injure  another  in  his  particular 
on  or  business,  may  be  maintained  whenever,  in  pursuance 
:h  unlawful  combination,  means  have  been  employed  which 
J  lo  effectuate,  or  to  a  greater  or  less  extent  accomplished, 
bjcct  of  the  conspiracy.  And  a  cause  of  action  for  a  con- 
y  to  cheat  or  defraud  the  intestate  is  for  an  injury  to  property 
and  does  not  die  with  its  owner.' 

idency  of  an  action  for  conspiracy  to  defraud  i»not  notice  to 
ot  a  party  thereto,  of  infirmity  in  the  subject  of  the  con- 

iently  effecting  an  insurance  on  a  fictitious  cargo  is  a 

lice  to  an  action  on  the  policy.* 
ere  certain  inhabitants  of  a  county  combined  and  conspired 
•vent  the  collection  of  a  tax,  or  to  pay  a  judgment,  and  by 
s  to  prevent  such  collection,  an  action  lies  against  them,'* 
the  trial  of  a  question  w^hether  there  has  been  a  combination 
en  the  debtor  and  one  creditor  to  defraud  the  others,  the 
charged,  *•  A  slight  degree  of  collusion  is  sufficient  to  estab- 
uud  ;**  and  the  appellate  court  held  that  the  use  of  the  word 
d,*'  as  meaning  a  combination  to  defraud,  was  not  error. ^* 
Acts  and  Dtrianitwns  as  Eindcnce.  — All  acts  and  declarations 
med  or  made  for  the  purpose  of  carrying  the  unlawful  design 
J^fect,  are  accomplished  after  the  existence  of  such  design 


V.  66g  I  8  Cenl.  Hep.  <Ki7. 

iuglju*^  IV  Winsluw,  51  Ni  V,  Super. 


.  56  k 


34  Md.  407. 

n  .  .1...  f.,  Co.  1*,  Kltidrcd,  14 

.  3«d  Jmd  fttWttt.  —  Tbu^,  vf  It  ere 

t*,  til  icstify  fa^l^cly,  Pij  Ifitig  a*  the 
nl  ftmMn-^  A.  cnini>t  ni^i^nii^in  ati 

.    Sicveii*  7K  Riivvc,  59  N,   if.  57S; 
}  Am.   Kep.   2ji  j    [.ubricaUng  i}%\ 


Co.  r%  Standard  Oil  Co,,  42  Hun  (N.  Y.)* 
i5j;  it,  Ch  affirmed^  106  N*  Y.  699;  8  Ccttt, 
kirp,  667. 

B.  Wdtkc  v.  McKec,  ill  Pa.  St.  335; 
s.  Ci  56  Am.  Hip.  271* 

7,  lira  eke  n  v.  Gri*wfi!d,  103N.  Y.  4251 
s,  c,  5  Cent,  Rep.  35 ;  2  Rev,  Suu  1*  ]n  44K. 

8.  ZttHcr  V.  Riley,  roo  N,  Y.  loi ;  s,  c, 
I  Cent.  Rep.  8. 

9*  I'hocuix   Ins.  Co.  v.   Moug^  7S  AJa. 

10.  Finfllav  zk  McAllister,  lij  U,  S-  104; 
bk.  2i^f  L  td.  9JQ. 

11.  Nysbauiii  i^  Louchdm  (Pa.ji  I  CenL 
Ret>.  327^ 


M  Cammoti.  Law, 


i  ULWfNAL    COaVSP/HA  C  V. 
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has  been  presum|>ti\fely  establijihefi'  Vet,  before  si 
can  be  admitted,  the  court  must  decide  for  itself  that  l 
cient  evidence /r//iftf/f7ri>  to  prove  such  comblnatio] 
jury  may  nevertheless  negative.* 

In  an  action  for  trespass,  the  declarations  of  one 
are  admissible  to  prove  the  conspiracy,^  But  to  ai 
admission  of  acts  and  declarations  as  evidence  again 
cons]Jirators,  a  proper  predicate  must  be  first  laid  b 
diiction  of  evidence  ^//«//</i\/m«4/ifrf>  sufficient,  in 
of  the  presiding  judge,  to  establish  the  existence  c 
^piracy ;  as  in  the  analogous  case  of  agency,  where 
declarations  of  the  agent  are  offered  in  evidence  agaii 
cipal,  and  arc  only  received  when  the  fact  of  agfency  hi 
primS facie  established,'* 

Where  a  combination  Is  shown  between  asstgnor  a 
to  defraud,  the  declarations  of  each,  while  acting  in  fu 
the  wrotigful  scheme*  are  competent  against  the  othci 
made  without  the  knowledf^e  of  the  other;*  and  in  a 
enticing  away  plaintiff^s  wife,  declarations  and  conv 
defendant,  during  his  absence,  with  her,  arc  admissible 
against  him,*^.  IJcclarations  of  the  father,  in  his  son*s  2 
.1  bond  was  given  to  keep  off  creditors,  are  admissihle 

At  the  hearing  of  the  suit  in  equity  against  A*  and 
vpiring  to  defraud  the  plaiiUiff,  no  exception  lies  to  th 
m  evidence,  in  behalf  of  the  plaintiff,  of  declarations 
ing  to  the  conspiracy^  if  there  is  then  evidence  of  the 
the  conspiracy,  and  the  plaintiff  offers  to  produce  furtl^ 
although  B,  was  not  served  with  process,  and  has  not 
a  party  defendant  * 

€.  ComprnmistHg  Offi-nct. — The *law  will  permit  a 
of  all  offences,  though  made  subject  of  a  criminal  pro 
which  offences  the  injured  party  might  recover  dani 
the  rights  of  the  public  are  preserved  inviolate****     i^ 
meanor  can  be  com[)romiscd  if  it  t^nds  to  the  injury 
munity  at  large.*' 

1.  Afwer.  Fur.  Co,  p,  Ui^Ut^d  States^  27  §.  Cuvler  v.  N! 

U.  S.  (2  Per)  30^  164:  bk.  7,  l^  cd,  4504  Lee  v.  lUmiotm, 

PiReif.  P4rl<i'r,  40  N,  IT.  47;  Lcc  t*.  Lam-  Adams  f  Uavidsu...  .j  .^ 

nrev,  43  N.  H.  13;  Lirioiln  r*  CUftiti*  74  p.  lluTrows*  qi  U.S.  (i  Ot 

U:  S.j7  Wall.l  132 ;  bk.  19,  I*  cd*  106,  U  ccL  ^Sa 

%  Clayton  V.  AuHhaving,  6  Rand,  (Va.)  6.  Ikftlcr  th  Webb,  Jlj  I 

/S5;  United  Stalest.  Cok,  5  Mel.,  C,  C.  7.  Reitejibicb   p.   Rcitcj 

i^rj*    Frestun  f*  Bowers,  13  Ohio  Su  if  (Pa.},  63. 

Kimiiieric  e^.  Gceting,  2  Grant JPa.)»  125;  S^   B<ilc   v,   WooMfcge^ 

'■  '          '              ->  ^^^"    ^   -  Sec  Trespajjs, 

C.C.z(6. 
10.   Hex  r/.  Hardejf,  14  Q 


Price  f.  /ones,  4  Watt^  (Pa.),  .S5. 

%~  Solomon  TV.  Kifkwuod,  55  Micti,  t%^i 
Amer*  Pur,  Co,  **.  Uoited  Siatcs,  a;  U.  S- 
{2  PetJ  30  I  Ilk,  7,  L,.  cd.  450;  Prealuii  sf. 

Bqwera,  13  Ohio  St*  i\  \  Cowlcs  v.  Coc,  21    v.  \Vingfiehl»  1 1  Eu.ai.  46;''l 
Conn,  iz^i  2  Surk,  Ev,  403;  i   PKill  Ev,    sei^J,  7  Taui^t*  422 
lOj.  11,  D  wight    V. 

I.  Pbftnix  \m.  Co  -'  Moog,  7R  Ala.  284    Q,  li.  540. 


Eltawori 


7  SUCBltt. 


C/^/M/dVAl    COASriNACV.  F.  6,  l»TJ<od  ststutei. 


Tierc  an  ofTence  \%a  personal  tort,  and  there  Is  no  attempt  to 

)ress  the  proscctitton,  it  may  be  compromised.^ 
.  UMer  Statute.  —  l  Umii^r  ike  Revised  Staiui^s  of  t/te  Umled 
^^.-j- As  defined  by  the  United  States  statute,  criminal  con- 
icy  IS  an  unlawful  agreement  tu  do  some  act  which  by  some 
nfthe  United  States  has  been  made  a  crime.^  The  conspiracy 
s  when  two  or  more  persons  agree  together  to  do  an  unlaw- 
et,  ur  to  do  some  lawful  act  in  an  unlawful  manner;  and  the 
e  is  complete  when  such  combination  is  forrned.^and  an  ^cl 
m€  to  further  it.^  An  indictment  tmder  the  federal  stamte 
;h  fails  to  state  with  certainty  the  acts  relied  on  effecting  the 
piracy,  is  defective-* 


f?rao(^el  ^^  Stale,  50  Ga.  155, 

=  sections   of   the    Revised   StatMtes 

crsof  Cor)gte«is  define  offences  wbach 

'    '  !cn  wheihtr  ai>  act   be  a  c»m- 

luL     Umted  Statea  7/^  Watsuo, 

Unired  Stales  v,   Womten,  29  Fed- 

J   Statci    V,   Watsoiif   17   Fed. 

jisou  3tatut«i,  f  440.  ^  f  n   an  TJidJct* 

fru  a  conspiracy  to  Commit  an  offence 

a  the  Cniird  States  under  Revbtd 

tcH,  sec  440t,  the  conspiracy  must  he 

♦•ntfy  efiofged  i  it  cannot  be  ardrd  by 

jf  ACiA  done  by  one  or  more  of 

..itots.      United  States  t\  Urit' 

S.  icjQ  I  bk  27,  I*  ecL  70 J. 

cti&a  3160  United   Stales    Re* 

ttSt  eircry  officer  or  Agent,  ap- 

*A  and  acting  under  the  aiitWUy  of 

avenue  hw  u?  the  United  States,  coo- 

g  or  c*jtl tiding  with  any  other  person 

frautl  (he  United  States,  lis.  guthy  of 

<-"  r-itifif.       United  States  f.   A!c* 

\i\lh  C,  C,   54  J ;  Unitrd  States 

\  UilL  C.  C.  5^6 ;  United  States 

>£*Hk;3  niu.c.  C?yj6.. 

ti«d  SUtutes,  §  5336. «  A  conspiracy 

Chinese  oui  of  ihe  ciittntry,  or 

r>r  to  intiRiidaie  them,  is  pi^tm if 

-piracy  to  prevent  »*r  hinder  the 

if  a  law  of  the  United  Slates. 

I  tites,  §  5336  i  /«  rj?  G  rand  J  u  ry , 

i.  Rep.  749;  ///  r<f  Baldwin,  27  Fed. 

rS7;   Baldwin  ^^   Frankis,  12a  U*  S. 

lied  itattit«t,  i  5864*  —  Under   sec- 

■i't  Hiiutt J  States   Revised  Statutes, 

til  CAAi  away  a  vessel  is  made 

■it  oflence*      United   States  r% 

5  McUC.  C.  513;  United  States  i'. 

,  GMcLCC.  ^74. 

^--^  ?^lstitt«i«  $  M40.  —  All   parlies 

jcy  to  defp.-m<l  the  Untied  Slates 

JH  5440  ate  liable  to  a  pertaUy, 
cmc  does  any  act  in  furtherance  of 

m 


the  de&ign  of  the  cmispJrators*  iTnitcd 
States  V.  Boifden,  t  L<jw.  <.\  C.  266;  United 
States  f^.  Fen r en  back ^  2  \Voi»<i,%  C  C  171* 
United  Htaieit^  DeiMiee,  j  \V4Jod»,C  C-  47  i 
United  State?  t.  ^^aciat  2  Fed.  Rep.  754 ; 
The  Mtissei  Slough  Cav  ,5  Fed*  Rep  6S0; 
Uniled  Slates  2^  Sanchcu,  6  Fed.  Rep.  71 5; 
United  Sutes  «\  Watson,  17  Fed.  Kep,  145; 
United  States  K  Gordon.  22  Fed  Kep  25^1 
/n  re  Wolf,  27  V^^.  Rep,  606 j  United 
States  T',  Frisbie,  jS  Fed.  Hep.  SoS;  United 
StAtes  fA  Donau,  it  Bhiichf.  C.  C  t6S; 
Uniied  Slfvtes  v.  Ilirsch,  too  U.  S.  (10 
Olto)  33 J  bk.  ;;k.  L.ed  uij;  United  States 
V,  Briiion,  108  U,  S.  f  1  Davis  >  199;  bk.  27, 
L,  cd.  701;  United  States  v.  Haxnniond,  7 

FwMlffioe;  UtJtig  M&il  ta  defmtid;  S#- 
Tifid  Siatutai,  §  5430.— The  elcmcms  in 
the  offence  of  usini^  tl>e  mail  for  the  pur* 
pose  of  defrauding,  created  bv  Hevbed 
Statutes  of  the  United  States,  |  5480.  are 
{\\  the  deviling,  or  intending  K\\  devise,  a 
scheme  or  artifice  lo  defraud  \  (j)thcopcn' 
log,  or  intending  to  open,  correspondence 
orconTimmitcarion  with  siime  other  person, 
of  jnciling  such  person  tt>  open  cotre^pond- 
ence,  by  means  of  the  pasi=nffice  depart- 
ment, with  the  one  devbing  the  scheme; 
and  K\\\x%  pnrsuaiKe  of  the  scheme,  putting 
a  letter  of  packet  in  the  null,  or  taking  one 
out*  United  States  z\  Wootten,  2%  Fed. 
Rep,  703, 

It  is  not  fraudulent,  withtn  the  meaning 
C'f  the  statute,  M  one,  not  in  sulvent  cir* 
cumstances,  ftb*>nld  seek  credit,  or  order 
^oods  wlthf*ut  the  present  tiicans  of  pay- 
rng  for  them  ;  nor  would  it  come  withm 
the  meaning  of  the  statute  if  one  had 
ordered  go(xK  and  afterwards  devised  a 
purpose  of  escaping  from  paying  ftir  them. 
United  States  r,  Woottcn,  '29  Fed*  Rep. 
702. 

Bevised  Sc&tntei,  %  5506* — Section  5506 
of  the  Revised  Staiutes  of  the  United 
States  punishes  by  5tie  and  tmpriitonment 
a  conspiracy  to  prevent  ciiiiens  from 
voring.     United  Slates  v.  Reese,  91  U.  S. 


UQd«r  Sifttuto, 


CA/M/.VAl    CONSPiRACV      Under 


2,  Uuda-  State   Statutes.  —  The  camnion-law    offei 
abolJBhed  by  statute. " 


(t  OlloJ  tHX  bk.  ^3,  L.  cfL  5Ajj;   Unittd 

States  t^.  Ciuikftbank,  92   U.  8.  {*  Otto| 

-  542  J  bk<  23.  !^,  cfl  5?^;  Sec  ley  j^  Kmit,  2 

ReyU«d  Statmei.  ^\  5608,  5fi08,  S520.— 

An  nidictuieiii  ch^rgiitg  a  curi3 piracy  U» 
imimklatc  4i  citizen  of  African  bKjoS  in 
the  exercrbe  i>^  Kis  right  to  vole ;  and  in  the 
CAcrcii^  of  hi*  fights,  And  heating  And 
wounding  him,  is  fimid  under  Revised  StUt- 
<itcs  %%  55^.  SSoii,  553©.  £^J  /»«i//^  \'ar- 
boroiigli,  I  ro  U,  S»  651  ;  bk.  ^8,  L  ed^  374. 

AliffOA.  —  J  n  scctiun  5503,  kevi:>ed  St^t^ 
Qtes,  tt>  punish  c^mtii>lr=icicij  again:»t  the 
free  cxerci-c  or  enjoyment  by  any  citizen 
of  anv  riglH  or  privilege  under  the  Con- 
filiimton  or  laiws  of  the  United  Srates 
the  wurd  citizen  docs  not  ini^lude  aliens 
Of  mere  rcsidcnt«  or  inhabitants.  lUidwin 
V,  Ftank£.  \zo  U,  8.  678 1  bk.  jo»  L.  ed. 
766 

InfAaioui  (MmM.~-  A^deftned  by  United 
StaLeti  Kt:vi34^d  ^tatqtest  §  550^*  conspiracy 
^  an  infatnotis  trimef  and  niiiat  be  prrvie* 
culcd  by  indictment.  United  States  xk  But* 
ler,  4  Muj^hen,  C\  C.  512. 

Hni  a  CQiiitpiracy  tu  make  counlcrfeit 
coin  has  becti  held  not  to  be  an  infamoiis 
cnmc  within  the  meaning  of  the  »utuie> 
Uniied  Stoics  7'.  B urges:*,  3  McCrarv, 
C.  C. 27» 

£«'vlt«d  Statntes,  ft  6519*  --  To  punish  a 
cof!?,pirMy  to  dtorive  f>erM>ns  of  the 
equal  pro icc lion  of  the  laws,  or  of  et|i).-il 
privileges  uf  immunities  t*  unconstitutional 
as  to  Its  operation  within  a  State,  ev«n 
though  the-  czon^piracy  be  to  deprive  one 
of  hiis  rights  under  the  Con^trtiition,  laws, 
or  ireatir^of  the  UnHcd  States.  Baldwin 
I'*  Frank-*,  vm  U.S.  67!*  s  bk.  jo,  L  cd.  766 

And  ^cj  It  haH  (^eeii  held  that  a  ctinApiracy 
directJv  cit  indirectly  to  deprive  any  |>er- 
Bon  of  the  e<jual  protect  ion  of  the  law*. 
or  eq'ial  privileges  or  fmmunities  under 
the  laws  is  punt*.h^ble  by  a  hoc,  Revised 
Suiutcs,  §  5Ug;  He  Haldwin,  ^7  Fed.  Kcp. 
187;  United"^  ^^ fates  v,  Harris,  106  U.  H* 
{ 16  (>ih»)  629;  bk.  27,  L,  ed.  290. 

Iiidiiai ;  Eevited  Statutes,  1 5410  —  Two 
Indj  >n^  may  be  indicted  in  the  fttdian 
country  for  conspiracy  to  commit  offences* 
agamM  the  United  States  under  Revised 
Statu les  S  S^^O^  Z**  ri  Woif,  27  Fed. 
Kep.  606* 

Settlers  tm  Publio  I&ndA.  ^  A  cnn^pirncy 
to  de[Tnve  a  setiler  upon  public  lands 
of  hi^  right  to  make  a  settlement,  ir*  a 
crime  ynJer  the  keviscd  Stntutes.  United 
Starts  \\  U'nddctL  »6  f-Vd,  Kep.  221. 
Hut  a  conspiracy  tu  mike  a  settiemenl  i»n 
Indiiin  bnds,  and  to  return  to  the  Indian 
cuuntry,  after  being  removed  therefrom,  i^ 


not  indictable.     United  St 
31  Fed.  Rep-  4-6v 
1.  State  V.  Norton,  13  N 

In  Alabama^  ^  Under  the 
ules  any  twfi  or  more  fjcrn 
together  to  commit  a  niis( 
doing  some  act  to  carry  in 
purposes,  are  each  giiiity  of 
a  consplracv  to  forge*  or  utt 
*triimcni.  Scully  f%  ^t 
Cleveland  V  State,  34 
Murphv,6  Ala  765 »  s.  ^ 

l3i  Conaectietit.  —  Th- 
mititd  when  lu  the  intei*' 
added  the  actual  a|tr cement, 
den,  55  Conn.  465  s,  c^,  3  N 
849.      See    Umted  States 
Blaichf^CC.  16S. 

In  IzLdlAo&.«~  For  discuf^s 
millions  \A  the  ;^tatutc^  of  tii 
to  indictment  for  conspiracy 
%\  State,  49  Ind.  186  j  State 
50  fncJ  465 

The  provisions  of  the  Fed 
tion  re»ipectiiig  the  pr^ientm 
for  felony,  and  the  mode  0 
ftpplv  to  prosecution^  itnder  1 
Slates.  State  v.  Uoswcll, 
s*  c*  2  We* I.  Rep*  ^26. 

In  Iow«-  —  Linder  the  ] 
criminal  conspiracy  is  mi 
State  tu  Mynn,  2S  Iowa,  ;6 
ter,  28  Iowa,  ^54;  State  i 
iowa»  391  \  State  f ',  Savoye, 

In  Maine.  ^  In  Maine,  1-0 
fined  by  i»tatute.     State 
102;  Slate  V.  kipiey,  JJ 
Mayl>erry,  4tf  Me.  235;      ■  ,. 
10  Mt,  \\y.  Stater.  Kuberi 
State  r'.  cfarv,  64  Me.  170. 

In  Mkhifau.— TheMich 
lating  to  conspiracies  was  or 
tect  the  business  inteTet»t«  i 
frcjm  such  ciimbinatians.     I 
qtiirc  malice  tn  ht  iahowri  *  • 
of  the  business  di^iturbt' 
in  the  same  sense  as  ^lo- 
in caster*  of  malicious  nmd* 
I  *et  h  c  ram  \  M  i  clu ) ,  7  W  c.^t .  I 

An  itib»rmation  charging  a 
acv  tt(  <*b>tftict  and  impede  i 
a  manufactufiiiR  company,  1 
iinliiwfuJIv  to  do  so  |>y  cei 
means  (describing  them  J,  \ 
where  alleges  ihat  any  of  1 
acmaHv  CMmmiitcd  bv  the  i 
sim^lv  th^t  thcv  '  ' 

charges '-nlv  Or 
Rev,   Stat/f    ,   .     .    i 
(Mich  i,  7  Wc-t,  Kep.  *i 

In  Miitotirt  ^  In    ^^ 


m^ 


Dt*  of  CdBtplracy.   CRIMLXAL    CONAPIRACY. 


Criminal  01ij«ot. 


L  Subjects  of  Conspiracy,  —  /!.  IVhen*  tfie  OlfjfCt  to  be  attaimd 

:aL  —  i.   Jo  commit  a  Cnmiimi  Acf.^A  con^ipiocy  to 

a  felony  is  indictable:  as  to  commit  an  abortitm,*  or  bigamy 

iccst^^  or  arson ,^  or   burglary^*  or   forgery,^  or   larceny,^  or 

Jcr,'  or  rape,*  or  robbery/  or  treason-'** 

conspiracy  to  commit  an  offence  made  a  felony  by  statute  is 

.^piracy  to  commit  any  crime  is  an  indictable  offence  :  " 


uf  a  miadcmeatiorfaracfimitial  60  Ifid.  30H;  Nfilk?  t*.  CommoTiwrafih,  78 

Suic   r.    Ko'j-*,   29   Mu>  33;  Ky-    15;  Clui**>n   i.    Exiles,  ics    Aik     *i6j 

.     I    inlifzrt,  42  Mtn  Z'^g,  State   r-     VVilsfHii,  30   Cmin.    500;  Keitl  r. 

IfiW  Jmsey.  —  fti    Kew   Jersey   the  Sta«e^   20  Ga.  6S1 ;    State  r>*  Sicrbii^,  U 

n\*iv\\  rmi^t   lie  fHli^werl   by  some  act  Iowa,  443:  Stale  i^  Dean*  15  Ircd,  (N^Cj 

In  ctlEeci  1I1C  vyh]tK\  hy  fitie  i>r  mare  tif  L*  63* 

nnks  to  the  apreemetit.      Sute  7/.  7/ Spies    f.    People    (The    AnarchisU* 

ry,9  N,  L  L-  (4  Ualsl .^  29 j;  Stare  -'.  Ca.%c),  i?2  Itl.  t ;  ».  c,  ID  We^u  Nep.  701 ; 

mr  23  P*.  J-  L*  (J  Zah  )  31;  Juhn^on  Frank  f.  Stale,  27  Ala*  37;  Ginry  ?^  S^ate, 

►-   -'tN*J,  U(2  Uutch)3tji  Stale  tj  Ark.  236;   Peiiplc  v.  WuiKly,  4c  Cal. 

Ki,  33  N,  J.  L.  {%  V^uutiiJ  151 ;  2!^;  Petjplet'j;eiger,4gCaL64j;  People 

'ii"g*37  N.  L  L.  0  Vnwni)  184;  r.  Leiilu  52  CaL  251;  Suite  ^.  Aiiein  47 

^i  IK  Jorinsot),  15  N.  J.  L.  {3  Harrj  C\mn.  1  at ;  Bfcnnan  r.  People,  J  5  IJI   %ii  i 

Liimb  7',   Pc<iplc,  g6   IlL  73;    Williams  J^ 

Itfw  fork.  —  By  the  Revised  Sumtes  Siaie,  47  Inch  568 1  jVmc»  t^  State.  64  Iitd* 

:*  Vim  li,  conspiracies  are  siJccihL'ally  475;   Walton  i'  Siale^fcWi  ti<d.  9;   Af«:hcrr. 

;ri     March  ?'.  People,  7  Harb.  (N.  V^  )  Slate,  106  J>id.  426;  Slater'.  Na>h,  7  Iowa, 

People  ?^  Chaise,  r6  H.ub.  IN.  V.)  4^5;  347;  State  r.  Wimicr*  17  Kati%*  305,  Cum- 

cf  r.  Haight,  20  lUib.  (N.  V  )  438;  llMns:^  Commortwtiilih,  Bi  Ky*465;  Sute 

)!i  f^   Peiif>tc,  9    Han   (N     V-h   H9;  ^^  Ford,  ^7   Ui.  An,  443;  Cainmonwealth 

:er  k  Vatidewater,  4  Dcnia  (N,  V J,  k  CrowniBshTcId,  27  Ma^s.  (ro  Pick,}  497  ; 

'e  ;^   Seaman,  5  Ueido  (N.  V,K  Carringioii   ;■,    People,  6    Park,  Cf.   Kep* 

-  V.  Ki.shcr,  14  Wend.  ^N.  \\\  (N.  V  )  536;  Slate  T^  Tom,  2  liev  (N.C.) 

-  I  ;-.  Cummiiig-.,  20  Wend.  (M,  V.)  L.  569;  State  ?^  George,  7  Ired.  (N.  CJ 

Hamilton  r.  Wright,  37  N.  V,  50S;  L.    3Zt  i    Kufer   v.    State,   »5   Ohio   St 

le  f.  Bratfv,  56  N,  V.  190J  People  v.  465* 

U,  6^  N.  V.  m.  It  A-  af»d  B.  have  a  quarrel  with  C,  and 

Hofth  C&fOliua.  —  A   ccwinpiracy   to  C.  approaches  them,  and  A»  commandsi  C. 

^        Mrcn  m  made  itidyctable  by  stat-  to  halt  or  he  will  shoot  him,  and  B*  then 

IK  Sidlivati,  85  N.  C.  506*  shoots  C,  the  circymsiances  do  mil  necei' 

.    L -piracy  to  dcijtfoy  Siaie  govern-  sanly  import  a  common  criminal  Imeot  bc- 

bv  any  means.    State  zk  Jackson,  82  twcen  A,  and  II.  10  kill  C.  .so  a^*  to  make 

,  i;^5.  A,  iiuilty      People  v.  Lcltli,  51  Cal  251. 

Ftcfmi7lvftiii&.  —  An  indictment  lies  8.  State  t.  Shields,  45  Conn,  25G;  Suit 

r  iliL'  Pennsylvania  statute  for  a  con-  :'.  Trice,  88  N.  C*  627, 

'     'ay  out  townships  under  powers  fl*   l^ndringham  v*  State,  49   Ind*  1B6; 

i?n  the  State.    Act  Apr.  1 1,  1795,  People  r.  Poole^  27  Cal    572;  State  r.  Ster- 

:altK  t*.    Franklin,  4   U.   S.  (4  ling,  34  10^3,443;  Lisle t'.  CommooHealth* 

|2^V?  ^*^'  uL.ed.82j.  82  Ky.  2501  State  t',  Heyw^trd,  J  Ncrtt  & 

R.  t^  lUnks,  12  Cox,  C.  C.  393;  So-  McC*  {S.  C.)  312, 

Even  ihuugh  it  waa  the  tntention  of  one 


T  t'   People,  2  Colo.  4S;   Common- 
hi'.  Dcmain,  Bright  (Pa.),  441. 
^■"^nx\t*  Cumni' in  wealth,  14  Pa.  St. 

1/  State,  5S  Ala.  390. 

7*.  Chapfn^  17  Afk,  561* 


lituwn  tK  Htait;,  2   Tex/  A  pp.   115; 
m  I'.  State,  32  Ark.  238;  Stale  7'.  Rid- 


of  the  conspirators  to  convict  the  robber. 
Rex  7'.  McDonald,  1  Leach,  45. 

To  compel  a  person  to  iiign  a  check*  and 
then  lake  it  from  him  by  furce^  is  robbery. 
Peoples.  Richards,  67  Lai  412, 
10*  Commomwealtht^  Blackburn,  T  Duval 
.  370;  Scadder  v  State,  62  Ind.    (K  v  K  4- 
Pollman,  2  Camp.  229*  ll.  State*".  McKtnstry,  50  rnd.46s;  State 

I'.  State,  109  Jnd.  415;  s*  c,  7    ^v  Murrav,  15  Me,  100;  Commonwealth  i^ 
81,  O'Knen,  66  Mass,  ( i  j  Cush.)  H* 

11  r^  5;Mte,  ja  Ark.  220;  State       18*  k,  r.  Bunn,  it  Cox,  C.C.316;  Ren 
^yi  34  Conn.  itS;  Neville  r.  State,    r«.  Pollman,  2  Camp.  229. 

Mil 


Sayictt  «f  Couipiraoy.     CRIMINAL    CONSPIRACY,  iTalawfolOl 

so  is  a  conspiracy  to  commit  a  misdemeanor,*  as  bigamy  or  ince 
or  to  kidnap,^ 

B^  Whtve  the  Object  to  be  attained  is  Illegal  or  Unlawful 
1,  T&  commit  an  Illegal  or  Unlawful  Act,  —  It  is  not  necessar) 
order  to  constitute  a  conspiracy,  that  the  acts  agreed  to  be  d 
be  acts  which,  if  done,  would  be  criminal.  It  is  enough  if 
acts  ag;reed  to  be  done,  although  not  criminal,  are  wrongful ;  1 
is,  that  they  amount  to  a  civil  wrong.* 

Immoral  acts  and  indictable  cheats  are  subjects  of  conspiri 
and  may  be  punished  as  crimes.* 

Many  acts  are  said  to  be   unlawful  which  would  not  be 
subject  of  criminal  conspiracy.     Other  acts  are  unlawful  becz 
they  are  in  violation  of  the  criminal  law,  or  some  penal  stat 
If  the  ends  or  the  means  are  criminal  in  themselves,  or  conti 
to  some  penal  statute,  the  conspiracy  is  clearly  an  offence.* 

Whatever  may  be  the  doctrine  of   the  early  cases,  the  1; 
and  better-considered  American  cases  hold  that  an  agreement 
combination   is  not  criminal  unless  it  be  for  acts  or  omissi( 
either  as  ends  or  means,  and  which  would  be  criminal  as  a] 
from  the  aL^reement.'' 

In  conspiracy  the  unlawful  thing  proposed,  whether  as  a  me 
or  an  end,  need  not  be  such  as  would  be  indictable  if  proposed 
even  done,  by  a  single  individual.* 


1.  State  7'  ^f^l^^av,  15  Me.  100;  State  v, 
Maybcrry,  4Ji  Me  218;  Commonwealth  v, 
Kifijusburv,  ^  Maf^s.  106;  People  t/.  Mather, 
4  Wend.  (N.  V  1  229;  s.  c,  21  Am  Dec 
122  :  Whife  v.  I^trt,  3  Hawks  (N.  C  ),  251; 
I  Lead   Cr.  Ca^.  ^4. 

2.  Shansioit  v.  Commonwealth,  14  Pa.  St. 
226  ;  Miles  z^  State,  58  Ala.  390. 

3.  i*.x  furfe  Hiosaom,  10  Low.  Can.  L. 
Jut  30 

4.  Keg.  T^  Warburton.  L.  R.  I  C.  C.  273. 
To  cmstituie  an  indictable  conspiracy,  it 

ia  nnr  necessary  that  the  act  to  lie  done 
should  be  of  ii.self  an  indictable  offence,  — 
State-',  Huchaiian,  5  Har.  &  J.  (Md  )  317, 
362,  a  learliiig  cnse,— nor  that  it  should  be 
such  an  ru  lay  Lhe  foundation  of  an  action 
for  diinuce?*  wIr  n  Hone.  State  v,  Donald- 
ion,  3-  N.  J   J.,  fj  Vr.)  151. 

6*  Shite  J'.  K^iwley,  12  Conn.  loi ;  Reg. 
IK  Rowlands,  J  Denison,  364;  s  c,  17  Q. 
II.  67  I  :  kce.  7    Carlisle,  Dears.  337. 

<|iia»i  CrimiDal  Acts.  —  In  cases  of  quasi- 
crimhiat  aLl^.  it  is  not  essential  that  the 
means  employed  should  be  per  se  the 
ground  f»f  the  indictment.  State  v.  Burn- 
ham,  I  5  N    if*  396 

6,  Slate  7'.  Gliflden,  55  Conn.  46;  s.  c,  3 
New  Eng    Kep  H49 

Many  acts  which,  if  done  by  an  indi- 
vidtial,  are  not  indictable  criminallv,  when 
done  in  pursuance  of  a  conspiracy  between 
two  or  more  persons  are  indictable.    State 


V.   Rowlev,  12  Conn.  loi ;  Whart.  C 
(9th  ed  )  §  1338. 

7.  Commonwealth  v.  Hunt,  45  I 
(4  Mete.)  Ill,  324;  s.  c,  38  Am.  Dec 
Commonwealth  v,  Eastman,  55  Mas 
Cu^h.)  189;  s.  c,  48  Am.  Dec  iq/S\  < 
mon wealth  v.  Shedd,  61  Mass.  (7  C 
514;  State  V.  Rickey,  9  N.  J.  L.  (4  11 
293;  State  t'.  Straw,  42  N.  H.  393;  : 
V,  Stevens,  30  Iowa,  392;  State  v  J 
13  [bwa,  269;  State  v  Potter,  28  I 
554;  Alderman  v.  People.  4  Mich.  4 r 
c,  69  Am.  Dec.  321 ;  3  Greenlf.  Ev  (1 
cd.)  79,  §  90  a. 

8.  State  V.  Simpson,  i  Dev.  (N  C 
504 ;  2  Bish.  Cr.  L.  (7th  ed.)  3181. 

Thus,  a  conspiracy  to  commit  an  act 
be  indictable,  although  the  act  comir 
by  a  single  |>erson  is  not  indictable  ( 
mtmwealth  v  Manley,  29  Mass.  (12  I 
173;  State  V.  Straw.  42  N.  H.  393;  R 
Turner,  13  East,  228 ;  Reg.  v.  Warbu 
L.  R.  I  C.  C  274;  s.  c,  12  Cox,  C 
584;  States  Rowley,  r2  Conn.  101. 

The  unlawful   thing  agreed  to  \x 
must  either  be  such  as  woiAd  l)e  indie 
if  performed  bv  one  alone,  or  of  a  a 
particularly  adapted  to  injure  the  pi 
or  some  individual,  bv  reason  of  the 
bination.     State  v.   Murphv,  6  Ala 
s.  c,  41  Am.  Dec.  79;  State  «/   Rowlc 
Conn.  101 ;  State  v.  Glidden,  55  Conr 
s.  c,  3  New  Eng.  Rep.  849 ;  Smith  s^.  Pe 
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«li«fCnupir^7^     CRiMINAl  CONSPIRACV.  Acta  tgiijwt  Uw,  etc. 


Aiis  agaimt  Law  and  Social  Order.  — The  intention  of  any 
^bcr  of  men  acting  separately,  so  long  as  they  do  nothing,  is  not 
irae  of  which  the  law  will  take  cognizance:  but  when  several 

form  the  intent  and  come  together,  and  agree  to  carry  it 

execution,  the  case  is  changed.  The  combination  becomes 
^erous,  and  subversive  of  the  rights  of  others;  and  the  law 
Jy  says  it  is  a  crime,*  And  all  conspiracies  to  "excite  dis- 
:tion  "  are  indictable  at  common  law.® 

Anarchy.  —  Anarchy  is  the  absence  of  government:  it  is  a 
t  of  society  where  there  is  no  law  or  supreme  power.  If  the 
^piracy  had  for  its  object  the  destruction  of  the  law  and  the 
jrnment,  and  of  the  police  and  militia  as  the  representatives 
be  law  and  the  government,  it  had  for  its  object  the  bringing 
It  of  practical  anarchy.^ 


I  I7f  ».  c;^  6  Am.  Dec  780s  ffcaps 
,nliam.9j  ItL  581;  Stale  t^  Kotier*  28 
,  556 1  Stale  r-.  Ma\  lierrv,  48  Me,  318  j 

\\  Bartleti,  30  Mt.  132^  1 34;  Stare  v. 
!::ti  1*  Me.  J9*>»  CtunmofiweaUhi  v, 
»4S  Mas».  14  Mete  )  1 1 1 ;  a.  c.,  jS  Am* 

346;  Alderman  -*  People,  4  Mich. 
1.  c,  7^  Am.  Dec  321  ;  State  r.  Hum* 
15  N.  IL  594.  J96;  Commoti%¥ealtti  t\ 

%2  Pbila  \V^.\  s8d;  CfpfumoHwcaUh 
%ew.ij\  2  Ashm.  lJ*3.)  247  ;  Mtflfliii  v. 
in>n*catth,  5  Watts  &  %.  (Pa)  461; 

40  Am.  l>ce.  527;  United  Siatej* 
atiiJii,  17  Feet  Kc|>  i\%\  s*  c.,  4 
«  Mag,  391 ;  keg*  ^\  Vincent,  9  Car. 

10^  i   Reg.  V,  Bunn,  12  Cox,  C\  U 

St^t^t/,  GHdden,  55  Conn.  46;  a.  c., 
n  Eiig   Rep.  849, 

^pie*i'.  People  iThe  Aiiaftbists'Case}, 
IL  I  ;*.  C,  10  West.  Kep  701  ;  Reg.  i\ 
m*  9  C*r.  &  i\  9t  ;  Keg.  r\  Sheila rcl, 
r,  &  P.  277 ;  Rex  th  Hunt,  3  iiarn,  & 
566;  Ru^s*Cn6au 
>tir  a  p  Strife — A  come  pi  racy  to  stir 
aliiusjcs,  *iatrcd  and  Ml  vvhl  between 
enl  clashes  ol  citircnj*  Js  tinlawful^  — 
tiitell  XK  Rex,  II  Clark  &  F«  JS5,~or 
iuce  others  (ij  violate  iKe  la*^.  Ha- 
:'.  Commonwealth^  33  Pa.  >it  ZSy\ 
Tit>nw  .iith  -K  Kosten bander  ( Pa  )»  j 
Hep  6] 2, 

t  ©f  Crimioalitf  -  —  The  infliience  of 
t  upon  stjciety  determines  whether  it 
TimiuiJ  o>»&piraC)^  to  combine  to  ac- 
li!*h  it,  M\A  not  whether  the  act  itself 
ijinallv  punishable.  Smith  i\  People, 
.  I7»  ^4*  s*  C,  76  Am*  l>ec.  7 So. 
p  acts  of  ait  the  jjuIiIic  meeiings 
ghoyt  ihe  land  looking  to,  ^nd  provKl- 
^r.  c*>«rcive  mcAns,  no  miitier  in  what 
orihrMugh  what  channeK applied, arc 
tial .  anti  all  thojic  parttc«patuig  in 
(mist  J>c  subject  to  the  very  seveie 
tics  dtnoiincecl  by  the  statute,  in  r« 
nn,  27  Ki^d-  Rep.  193* 


m^ 


%.  Sptes&.  PeopJeCThe  Anarchlata'Ciac). 
122  in.  I ;  s  c.i  10  West  Hep.  70t» 

**  Intematioiial  Arbait«r  Aaiociatioti/'  — 
An  ofganisiMioh  kivwn  a*i  the  *'  Inieftli* 
tional  \Sork{ngmen*ii  AssoctaiTon,^  or  tbe 
"International  Arheiier  Assodat,ion,"|ren- 
eralJy  called  the  "  Iiiternatiiinals,"  and  des- 
ignated for  brevity  as  the  '*  J,  A*  A,*** 
which  urged  that  the  preHerit  sysiem  of 
property  ownership  should  Im,-  desirosed  by 
ftjfce,  through  the  cHnics  of  «obbery,  \\\^\% 
and  murder^  and  ibe  destruction  of  the  ex- 
bting  <:i]|.steni  nf  hoci^l  Ofder*  and  of  ad  ihc 
laws  and  institutions  upon  which  the  &ya- 
icni  U  based,  andorgAniied  imo  '* section^*' 
Of  groups,  armed  with  Springfield  rifles, 
and  pubtjj^hlng  newsipapei!)  lit  the  Cermaii 
and  Eiigli>h  languages,  incituig  ihe  wurk- 
ingmcn  to  revolution  against  tlic  present 
syitcni  of  six:iai  order,  and  advising  them 
t*i  afm,  and  provide  themj>c3vesw1th  dyna- 
mite bumbs,  for  the  purposiC  ot  mtirdering 
thr  |ujlice  and  militia,  is  an  unlawful  con* 
spiracy*  Spies  t\  People  (The  Anarchists' 
Case|»'  \22  IIL  1  ;  s.  t.%  10  Weat.  Hep.  701, 

ArmedGrnnpi.  —  The  arminp  and  dnll* 
ing  of  grntipii  inm  violation  of  the  niilma- 
law  (»f  the  State,  which  proh»bit$  jiiich  ©r- 
ganizaiious  wit  hoot  ci^mpdance  wiih  the 
provrsnms  of  the  stJttite.  And  whether  or 
noi  the  defend  an  tai  were  AnarchitJts^  maybe 
a  piopei  circumstance  10  be  considered  to 
show  wiiat  connectiun  ibey  had  wiih  ihe 
conspiracy*  and  their  purpuses  in  ioining 
it  Spic!A  7K  People  (  rhe  A  narchtatu'  Case), 
122  III.  I ;  s.  c .,  to  WesL  kep.  701* 

The  design  of  the  organUatinn  to  brit>g 
about  a  "social  levoluiion^"  meaning  the 
bringing  about  a  stale « if  society  in  %\hichall 
jiroperty  should  be  held  in  common,  andt** 
thb  end  to  make  war  upon  the  |>oncc  and 
militia  a^  represeniaiives  of  Uw  and  order, 
was  unlawful  Spies  ^K  People  O'hc  Anar- 
chi?.lif*  Case),  112  fit  1;  s,c.,  I O  West.  Rep. 
701. 

Deaoandng  PoUoe —  Where  Iht  pur  po^ 


Subjects  of  Conspiracy.    CRIMINAL    CONSPIRA  C  K      Acts  agAisit  Im 

3.  Acts  against  Public   justice.  —  Any  confederation  tenc 
to  interfere  with,  or  obstruct  or  pervert,  the  course  of  public 
tice,  is  criminal  conspiracy ;  ^  as  by  abuse  of  le^al  process,  sc 
to  entorce  the  payment  of  money  known  not  to  be  due.®     Anc 
pervert  public  justice, by  the  suppression  or  fabrication  of 
dence,  is  indictable,^  as  where  several  persons  hire  one  to  gc 
another  State  to  testify  falsely;*  or  to  make  false  charges 
accusations;*  or  to  procure  an  acquittance  by  bribery;*  01 
charge  one  with  crime,  though  no  process  be  obtained  ; '  or  to 
cure  criminal  process  for  improper  purposes,*  and  in  such  ( 
the  officer,  prosecutor,  and  all  others  concerned,  are  liable  ;^  o 
hinder  an  officer  in  the  discharge  of  his  duties;"*   or  to  dt^ 
one  into  the  jurisdiction;'*^  or  to  suppress  competition  at  pu 
sales;**  or  to  commit  a  prison  breach,*'* 

4.  Acts  against  the  Public  Peace,  —  Combinations  against  \ 
or  against  individuals,  are  always  dangerous  to  public  peace 
public  security.^* 


of  the  meeting  called  by  the  association  8*  State  t.  Be  Witt,  2  Hill  (K,  C.}, 

was  to  denounce  the  acts  of  the  police  Rex  v.  Steventan,   2  East,  jb^;  K* 

while  in  performance  of  their  duty  on  the  Mawtjcy,  6  T,  R^  6r9i  Kcx  t^  Johrjs 

day  previous,  such  purpose  was  unlawful;  Show,  i;  3   Ku^.  Ct.   (9th  cdO    n 

and  the  plan  adopted  at  the  meeting  of  the  VVbart*  C  L.  (Sth  ed.)  §  tJ+J;  2  Bi& 

night  previous  was  an  unlawful  conspiracy.  L.  (6th  ed  )  §  iS6l 

Spies  V.  People  (The    Anarchists*  Case),  4.  See  j  Rusr   Ct.  (gtti  ed.)  117. 

122  III.  I ;  s.  c  »  10  West   Rep.  701.  see  Slate  1*.  McKinslry,  50  Ind.  465. 

**  Social  Revolution."  —  Where  the  time  fi.  Slori.er  rv  I'cop'e,  25  IIL  70;  s. 

was  definitely  fixed  for  the  inauguration  of  Am.  Dec.  786;  SUte  7^  Ruchanan*  5 

the  **  social  revolution,"  and  practical  meas-  &  J,  (Mil)  jr?  ;  Common  wealth  r'.  Tih 

ures  in  the  work  of  preparation  were  taken  2  Mass.  536;  jnhn^ion  v.  Siaie,  26  N. 

by  the  association,  and  books  and  publica-  (2  Dutch.}  yy,   b^rkin  v.  Pei^ple^  2S  1 

tions  were  freely    circulated    among    the  177  j  l^nibrrt  v.  People,  9  0»w*  (N 

groups  of  the  association,  instructing  them  J99J  Ccimmoii wealth  T'   McLean,  2 

m  the  mode  of  preparing  and  using  dyna-  Cas-  (Pa,)  367;  Hood  v.   I^alm,  S  P* 

mite,  the  jury  were  warranted  in   findmg  237  j  Rex  -^  Sprague^  2  Burr- 991;  K 

that  the  bomb  which  exploded  at  the  meet-  Hesi,   1    Salk.   174;    Keg,  t>.    Ikiit,   2 

ing  was  madeby  one  of  the  defenvlants  in  Raym.    1167;    Child  7^/Noiih,   i    K 

ftiriherance  of  the  conspiracy.      Spies  v,  203;  Rex  7>.  Timbcrlv,  1   Keble^  25^, 

People  (The  Anarchists*  Case),  122  III.  i;  Rex  7f.  McDaniel,  r  Leach,  C.  C   45. 

s.  c,  10  West.  Rep.  701.  also  Fust   130;   1  Hawk.  F,  C.  72;  2 

1.  Slate  z/.  McKinstry,  50  Ind.  465;  State  Cr.  6S3J  2  liish-  Cr.  L.  (6ih  c±}  %l 

r.  De  Win,  2  Hill  (S.  C),  282;  s.  c,  27  Am.  240, 

Dec.  371;  Commonwealth  v,  Douglas,  46  6.  State  r,  McK(uslr\',  50  Ind*  465;  1 

Mass.  (5  Mete.)  241 ;  State  v,  Norton,  23  v.  De  Witt,  2  Hill  (SX.),  282;  a.  c,  27 

N.  J.  L.  (3  Zab.)  33;  People  v.  Washburn,  Dec.  371 ;  Rex  v.  Mawbey,  6  Term 

10  Johns.  (N.  Y.)  160;  Commonwealth  v.  619* 

McLean,  2  Pars.  Cas.  (Pa.)  367;  State  v.  1.  CommonwcaHh  v.  Tibbetts,  2  3 

Noyes,  25  Vt.  415;  State  v.  Keyes,  8  Vt.  536 

57;  s.  c,  30  Am.  Dec.  450;  State  v.  Car-  8.  Slnmer  t-.  People,  25  III.  70;  «.  ( 

penier,  20  Vt.  9;  United  States  v.  Staats  8  Am.  Dec.  7S6. 

fiowe  (U.S.),  41 ;  bk.  12,  L.  ed.  976;  R.  v.  9.  Slomcr  v.  People,  25  IIL  70;  s.  < 

Mawliey,6T.  R  619;  R.  v.  JolIiffe,4  T.  R.  Am   Dec.  7^. 

285;  R.  V,  Thompson,   16  Q.   H.  832;  20  10*  S^aie -'.  Noves,  25  Vt.  415. 

L.  J.  M,C.  183;  R  V.  MacDaniel,  i  Leach,  IX.  Phelps  v.  Gf»ddar4  1  Tyler  (3 

C.  C.  145    Claridge  v.  Hare,  14  Ves.  65;  60;  s.  c,  4  Am   Dec.  720;  Cook  t\  Ur 

Bushell  V.  Barrett,  Ry.  &  M.  434;  s.  c,  I  12s  Mass  503. 

.Saund.  300;  i  Hawk.  P.  C.  21,  §  15;  Fost  12.  Uvi  :■.  Levi,  6  Car.  &  P.  339, 


130, 


8.  R.  V.  Taylor,  15  Cox,  C.  C.  265. 
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13,  State  7'.  Murray,  15  Mc.  lOQ. 

14,  State  r.  Pnrnhatti,  15  N-  H,  396 


9«uoiCaoipirAcj,  CKIMINAl    CONSPIMACY.    To  Cheat  iwd  Drfra^ 

\xi  agreement  to  commit  a  trespass  H  a  conspiracy ;  *   or  aa 

cement  ta  condemn  a  play,  and  hiss  an  actor  \^  or  to  commit 

s;^  or  to  induce  others  to  violate  laws  forbidding  the  circuk- 

I  of  notes  ;  *  or  to  induce  a  man  to  violate  the  Sunday  law  \^  or 

:lefeat  the  enforcement  of  the  prohibitory  liquor  laws  ;*  or  to 

itc  disaffection,"^     And   an   agreement   of  officials  to  violate 

atute  constitutes  a  conspiracy,* 

.   Tof/imiamidiframl — A  conspiracy  to  cheat  and  defraud 

n  indictable  offence.®  and  a  division  of  the  profits  of  a  fraudu- 

:  transaction  is   sufficient  as  evidence   of  a   combination   to 

raudJ** 

U  the  words  '^cheating"  and  "defrauding''  do  not  Tiecessarily 

lort  a  thing  forbidden  by  law,  it  is  necessary  for  the  indictment 

rtate  the  means  proposed  to  be  used,  in  trder  that  the  court 

f  see  whether  the  means  are  in  fact  illegal '' 

ill  combinations  to  effect  an  evil  purpose  are  dangerous;  and 

m   their  object   is   to   cheat,   by   whatever   means,  they  are 

ninal*^ 

knd  an  indictment  lies  for  a  conspiracy  to  cheat  or  defraud, 

Sute  f.  Straw,  41 N*  H,  39JS  King  t^.  Mtftiitof  of  "Cmeat;'  —  In  the  forms  of 

bev,  6  T*  k.  63S,  indictmeixt  fur  a  tunsplracy  to  cheat*  I  be 

ril  fro»pai».  —  That  a  mtre  agrcemeti  v  ward  *'  che^t "  implies  a  ctirrupt  act*    Wood 

mmi  a  cKtt  trcspa-i*  would  ry*jt  be  the  th  State,  47  N*  J*  L.  {iS  Vr.)  461 ;  s*  c,  I 

ect  lif  EndiLtmeni,— K*  K  Turner,  T3  Cent*  Kep,  44^- 

,  22S,  — was  overrukcl  in  Reg,  t^  Row<  10<  KimiueU  v»  Geeting,  a  Grant  (Pa*), 

!»*  17  Q  Ii6a6.  125* 

CllfTufd   V.  Brandon,   3   Camp.   558;  11.  United  States  v.  Crurksh«nk,g2  U.S* 

:  t^iUwbey,  6  T.R.dzS;  4  BL  Comm.  (1  Utti>|  541;  bk.  zy,  L,  ed-  5SS;  State  v. 

Parker.  43  K.  IL  Sli^   Alderman  v.  Peuple. 

Rec,  ?r,  Vincent^  9  Car.  &  P*  gr.  4  Mich,  414;  si.  c,  79  Am.  Dec.  321 ;  Com- 

lUi^n  J^  C(»minonwe%Uh,  3j  Pa.  St.  murtwc^Uht^  Eastniati,  55  Ma^ts.  (1  Cush,) 

!%i  s.   Cm   4S   Am.   Uec.  596;  apt^roved, 

Comm'^nwealth  r.  tieedft,9Pbila.  (PaJ  Commotivvealih    tK    Shedd^    6[    Maas.    (7 

Bfcjt  see  CiHTimonwealih  t-.  Konicn-  Cush.}    5(5;   Commonwealth  v.   Wallace, 

-  ^'vK  3  Ceriu  Rep.  632;  People  v,  82  Mas^.  (j6  Gray)  2231  Commonwealth 

;;5%jch.  M9.  V,  tlui>t,  45  Mass.  (4  Metc)  in;  s.  c^  3$ 

7.  Potter,  28  Iowa,  554.  Am.  Dec,  346- 

keg-  tK  V it) rem,  9  Car  &  P.  gt.    See  The  g(.st  of  the  offence  nf  con*pirftC)r  to 

.  r.  hhellard,  9  Ci*r.  &  P*  377;  Rex  t',  cheat  and  defraud  13  the  ccmspiracy,  and 

\K  3  H:m.  Sc  Aid,  566.  the  speciftc  t>reteneeij  need  not  be  set  out 

W^xida  T'.  Stale,  47  N  J.  L.  (l«  Vr.)  State  r--  Adams  Htj«*iU  Cr.  R,  (Del)  j5i ; 

;  s.  c,  I  Cent.  Rep.  441,     See  People  ReJtz.-.  Gtll,  2  liaau  &  A  d,  ;f04, 

tjwell,  6j  N,  Y-  ^*  13.  TwkchcU  p.  Commonwealth,  g  Pa, 

Slate  ^'.  Miiriihj',  6  Ala.  765;  i.  c,  41  St.  in. 

,  Dec*  79^   jMfitison  v*  Peiipic,  22   lU.  A  conspiracy  lf>  defraud  indivjduats  or  a 

E  ».  c  ,  76  Am.  Dec.  7  So ;  CommnnweaUh  corporal  ion  of  their  property  may  In  itself 

^ivis  9  Mass.  415;  CommonweaUh  r.  constitute  an  mdiciahte  <>ifence,  though  the 

rUoH,  S4  Mass.  j6o;  Cumiiumwealth  -k  act  done  in  pursuance  o£  the  cimspiracy  *s 

ikcr,   loS   Afa^,  309;   Common  weak  h  not  in  itseU  indiciribte*     State  zk  Nnnnn, 

a^^tman,  55  M.iss.  (t  Cush  )  189;  »,  c,  23  R  J.  L.  (3  Zah.)  1,1;  State  v,  Donald* 

un.  Dee.SijG  ;  State  iv  Norton,  23  N,  J.  son,  32  N  J,  I..  (3  Vr  )  151 ;  State  v,  Voung. 

J  Z,ilj )  3i;  State  t'.  Chiry,64  Me.  36^);  37  N-  J*  *-  (^  vr  J  i34;  State  v.  C*4e,  39 

et'.  Sini^ius  4  StroK  (S.  C  )  L.  266;  N.  J.  L.  (to  Vr.)  324;  istate  tr/,  HickhTig,4i 

'      lerwuod,  16  Wend.  (>?.  Y)  N.  I.  L  ((2  Vr.)  20»j  N-iyes  v.  Siaie.  41 

.mmim wealth,  4  Pa.  St,  210;  N.  J.  L»  (1^  Vr)  4"3;  Johnson  if.  State,  26 

,..  .  -.,    .  :,i  fiiik^hank.  92  U,  S*  (2  N.J.L.  (2  Uutch.)  313;  s.c^agN.  J.  L, 

*)  54* •  L»k.  s J,  I ,*  ctL  588,  ( s  Dutch. )  453, 


though  the  means  of  affecting  it  have  not  been  d 
A  conspiracy  to  defraud  need  not  be  by  meaiis  of 
written  or  similar  device,  and  it  may  be  by  acts,  with 
words.^ 

6.  To  extmt,  —  A  conspiracy  to  extort  money  is 
offence  at  common  law;*  as  to  charge  one  falsely  for  i 
of  extortion,"*  whutltcr  the  offence  charged  is  critpinal 
whether  the  party  charged  be  guilty  or  not® 

A  conspiracy  to  charge  an  innocent  person  with  an 
indictable.'  It  is  immaterial  whether  the  charge  be  tr 
successful  or  unsuccessful »  if  any  of  the  means  rest 
unlawful.**     A  conspiracy  to  cause  one  person  to  acct 


L  Rex  p,  GfM,  2  lUrti.  8t  Aid.  204.  notes  is  indkiable  at  commc 

%   Ptopk  t'*  Clark^  10  Mich»  310.  tK  C(imm(inwealihi  4  Pa.  St 

Cheating*  —  So  an  agf  cement  %o  cheat  is  wealih  -\  McU'man,  2  Pars, 

a  coiispii^icy,  ihc  cbeAtiug  bemp  bai  an  ag-  — so  alsu  Is  a  omspiracy  I 

grav3tii»n.  '  Sutc  tv  Murphy,  6  Aia«  765;  tn  a^ium  by  fraud* — Liimb 

5.  c,  4r    Am.  Dec  79  j  Common wc;iUh  v.  Cow*  j  M  V4  S7^* — ^ur  tu  o 

Davis  9  Mji.vs.  4 1  5.  fiing  a  ffaudiilcnt  btmct,  — i 

A^ee^nent  to  d«fraiid.  —  An  igr cement  f^Cial^aghcr,  2  ClAtk  (Pa.K  - 

to  ilcfraud  any  pcfiim,  cJaa*»  company,  or  lort  money  by  charging  a  [ 

Cfirpfiraijort,   ci'nMiiuics   a    conspiracv, —  offente  or  a  scandal,  —  Ctn 

Rtg.  TK  OihelL  6  M-M.i  42.    See  3  Russ.  Wotid,  7  Hof^i  L.  R.  s3;  I 

Cr.  {9th  cd.f  126;  — iir  an  aRrecmeiit  bv  a  berry,4  Harn  &C.320, — of 

bank  dcrk  sincl  anoihcr  lo  cheat  the  bank,  indulc  a  bniker  lo  acfvance 

—  Commonviealth    p     Focnng,     BrigbiJy  monweaUb  r.  WrlgJcy,  6Ph 

(Pit J,  311, —  ur  tfJ  ile fraud  a  bank,  and  Spunoiif  ©oodi*— To    r 

ihereby  iiTip^ir  The  cirtyianon  ofitsjiccLiii-  ginids  w*(h  intent  toscIJ  th 

iics,^^Stiie  r.  Norton,  23  N.  J.  I*  (jZiib.J  ftlthungh   no    sale    Itc    mai 

■^3;  Slate  t\   llucbanan,  5  Har.  &  J.  lMd,J  wealih  t\  J I  mu,  4  VMa&j- (4  B 

jf?  ;  ^tw/rtj*  Sute  T'.  Rjckey,  9N.J    U  U  jS  Am.   Dec   ^^fi,  — or  «o 

llal.st-}  291,  —  or  lo  defraud  creditors,  *-*  base  and  s|)uiiou-.  article  ( 

Stnre  ?'.  Simons,  4  Strob.  {S.  C.)    L  566;  with  a  fraudulcm  intent  tos 

Jyiiiison  f.  I  Javis,  7  TtX    173;  Whitman  p.  geriuine, — CoinmnhwcaJth  i 

Srciicer,  2  R.  f.  124;  Hall  v.  E^um,  25  Vt.  ^29;  s.  c,  3  Am.  l>ec.  54;- 

458  ;  Keg  f^  Peck, 9  Ad.  4  H,  6»S6;  l*eapk  lactiirmg  s|JUtt<>u!»  indigo.  In 

I".  UntterwofKU  16  Wend.  (K  V%J  546^  —  or  it   as  gotid, — Coitinninwea 

to  dispo>.c  of  gfiods   in   i:oinemp«atlon  iif  Mass.  329;  5,  c;,  3  Am.    \H 

b.inkrupu'v,^*  Keg,  t\  Hall,  r  Post.  &  F,  destroy  a  will  ii>  defraud  d 

n,  —  e%enif  no  atljudfcatioit  of  bmkniptcy  f.  Ik  Witt,  2  Hill  (S,  C,),  2 

hiiH  ukcn  p'^<cc-     Meymrtnn  t*.  Hej;;..  L  K.  ClieaUnf  a.t  Cftfdi.  ~  A 

Ji  Q»   I't.    io:j;    ^ ^r. ^    12   Cox,  cheat  at    cards    h    indiciM 

3SJ.     See   United  Stales  r^  Bayer,  4  DilL  Vnunper,  1    Dev.(N.C.)L. 

C.i\  407.  P.  C.44C1,  §  2* 

An  iftdiciment  lies  ftir  a  conspiracy  to  3,  State  p.  Slifioter,  8  Ric! 

drfratid  an   indEvidMnl   out   of  giKids  and  Rex  v.   Ilollitsgbefryi  6  Inj 

mt^Tthaiidi-e, — ^Comm'^nweaUh  r.  Ward,  1  ».  c„  4  H  &  C  3291,     See  Si 

Ma*-j*.  473;^iir  to  nliiain  good^  by  pur-  59  Vi.  ^73;  ».  C*,  7  West. 

cha*c,   with   no  expectatinn  of  paving  for  iiore 

them.  —  Comm<m wealth    -'.   E^Uiman,  51  4,   Rex  f*  Rispat,  I  W,  1 

Ma^^.(t  Ciibb  )  1S9.  ».c.,  4S  Am.  Dec.  596^  Hurr   1320* 

^or  by  reftreserilfttionii  of  solvencv  of  a  fi*^  Rex  i\  Rtspal,  3  BufT 
bank    or    mere  ha  nL      Keg*   r.    Esdaile,    i 
*f\tsU  &  F.  2TJ. 

To  cli»tt  by  Bank  Notei.  —  An  Indict 
mei^t  Ite^  for  a  cgojipirarv  to  i:heat  bv  bank 
notes, — ^Twilchell  i\  Common wcaTih,  9 
Pa,  St.  ^11  ;  Clarv  t'.  Cnnimonwealih,  4 
Pa.  St.  210;  Stater'  V^n  Marl,  17  N J  P. 
U  Ilarr.}  327,^^*1  ir*  make  fi^lse  or  illegal 


w.  ni  386. 

0,  kcM  V,   Hollingb^rry. 
3  29 1  s.  c,  J  Lead.  L*  C  34. 

T,  Reg  p.   ResT,  a  Ld  I 
Salk.  T74;  3  R'"^'^.  Cr.  Htb 

1,  Rex  t.  HoUingberrv, 
329i  t  Httwk.  E  C,  75,  f : 
Tr2. 
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ioli«kf€oiiipincf     CKIMmAt    CONSPmACY. 


trulawfrnl  He  Am. 


^on  falsely  of  the  theft  of  a  bank  notei  as  a  means  to  extort 

ley,  is  indictable,' 

Uking  a  false  oath  is  a  sufficient  overt  act  on  a  charge  of  con- 

acy  to  extort  by  false  charges  of  fraudulently  obtaining  goods. ^ 

:  is  an  indictable  consfiiracy  to  extort  a  deed^'  or  to  obtain 

ley  as  a  reward  for  an  appointment  to  an  office.* 

;   Wkir€  t/w  Objai  is  mf  Cam i nut  or  UtiLuifiii,  bitt  the  Means 

hytd  an  I i legal  or  Uula%^fnL  —  t,    Wher^  the  Means  me  Uh- 

fuL  —  If  the  conspiracy  is  to  do  an  act  not  in  itself  unlawful, 

means  used  must  be  unlawful* 

;  is  not  necessary  that  the  illegal  or  unlawful  means  should  be 

indictable  offence:   it  is  sufficient  if   they  are  fraudulent  or 

loraK^ 

/hen  the  combination  is  to  effect  by  lawful  means  an  object 

self  not  unlawful,  the  means  must  be  particularly  set  out»  ^w^ 

f  must  be  such  as  to  constitute  a  statutory  or  common-law 

nee,' 

\  such  cases  it  is  necessary  to  show  that  some  unlawful  device 

used,  to  show  the  intent  of  the  combination,*     Thus,  a  con- 

acy  to  procure  the  marriage  of  a  pauper  cotild  amount  to  a 

ie  only  by  the  practice  of  some  undue  means, ^ 

Acts  affectiffg  the  Public  hijuriomly. — ^An  indictment  will 
u  common  law  for  a  conspiracy  to  do  an  act  neither  illegal 
immoral,  which  is  intended  to  effect  a  purpose  tending  to  the 
udice  of  the  public  at  large, *^  And  a  conspiracy  to  do  an  act 
:h,  if  done  by  an  individual  singly,  may  not  be  indictable,  if 
ulated  to  affect  the  community  injuriouslyp  is  an  indictable 
ipiracy :  ^*  as,  to  defraud  the  public  generally,  though  no  specific 
lons  were  made  its  object ;  *^  or  to  defraud  the  government  ol 
:nue»*^  or  taxes  ;^*  or  to  fraudulently  tamper  with  elections 


Sute    t^    Cawood,    %   SLeif^.   (Ala.) 

Raleigh  t^*  Ctiok,  60  Tex,  438, 

hutc  V.  Shooter,  8  Rich.  (S,  C)  L* 

Hex  f»  tollman,  2  Camp,  22^, 

^  I  ^-rm*n  t\  People^  4  M  ich  41415,  c, 

. ltx\  State  ?',  Maybcrrj* 4S  Me. 

i\  People,  84   III.  5j6j  Ji^ate  i\ 

T.  iK   lowa»  554;  Rejc  ^K  Tanner,   t 

304;  Ucg.  t^  lid  wards,  8  Mod.  320; 

%\   Tarratit,  4   Kuir*   2 1 06?    Keg,  t\ 

fd»  I  Ad,  &j  E.  706. 

SUte    V.   Burn  him,    15   N*    H>    396; 

r.  Patkcr,  43  N.  H,  %y 

Cole  t\  Petiple*  84   til.  2 1 6;  State  r\ 

If,  zS  Iowa,  5^4 J  isute  ih  Mayberry, 

c,  ziH;  Alderman  v.  People,  4  Nftch. 

%  t.,69  Am.  Dec,  J2I ;  Rejt  v.  Fowler, 

5t*  P  C,  461 ;  Rex  \K  Reward,  3  Nev. 


;',  Tanner^  t  Esp*  304 ;  Rex  v* 
s  M**d,  320. 
K*:*  tK  Fowler.  1    Easf,  P    (*,   46 »  J 


Reg*  u.  Seward,  i  AdoU  &  E.  706;  s*-  c.»  5 
Nev»  &  M.  557. 

10*  King  7v  Journeymen  Tailors,  S  Mod, 
10 J  King  f',  Erlward^,  Strange,  707* 

11,  bute  th  Straw,  4a  N,  H.  393  j  State 
t'.  Hurnham.  15  N,  H,  396;  Ci^minnnweallh 
IK  M:mlej%  29  Mass,  (12  Hck.)  1731  State 
T',  Kowley^,  12  Conn,  tot  ;  Rex  7^.  I'urtier, 
II  Kast,  228;  Reg-  xk  Warbnrtoiii  il  Cox, 

e:<\s84, 

12,  Giirdtiet  f,  Preston,  2  Day  ICnnnO* 
205;  Rex  zK  Robert*^,  1  Camp,  399?  Rex?' 
l>e  Iterenger,  j  Maule  ^  S,  67. 

\%,  United  States  v.  Rind^kopf,  6  RjSii. 
C.  C,  250i  United  Sute;*  %\  timJtb,  2  Bund* 
C,  C*  323;  United  Slates  v.  Boyden,  i 
Low,  C.  C.  266;  United  States  ^\  HaH- 
cock*  3  Dill  C.  C.  581  i  United  States  p. 
Grafl/14  iUatdif,  C,  C,  181.  See  LTnited 
States  th  Hirsch,  20  Alb-  U  J-  454> 

14*  United  State*  ;',  Du^^tin,  2  liond, 
C.  C,  333;  United  States  t#.  Smiih,  z  liond. 
C,  C,  323  1  United  Statca  v.  Boyden»  t  Li»w 
C,C.  266, 
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lulijwti  of  Conspiracy      Ci^lM/NAL    COASP//^/ICK    hnU  n 

:kpp{nnled  hy  the  State ;  *  or  tt>  corruijtly  procure  an  a 
ubtain  money  by  selling  a  public  office;*  or  to  fraudi 
tolls  on  public  works;*  or  to  procure  one  to  be  a 
inspector  of  elections  ;^  or  to  lay  out  townships  nn 
powers.^  And  the  oiembers  of  a  public  body  art 
liable  for  illcgiil  combiiTation  in  their  oiTicial  conduct.'' 

a.  To  mdanger  PuHu  ilmlik  —  An  agreement  i 
act  injurious  to  public  health  is  indictable;  Us,  to  ban 
ssome  wine.** 

b.  To  annmii  Acfs  against  Momlity  and  Virtue.  —  Ar 
will  lie  at  common  law  for  conspiracy  to  do  an  act  rt 
punishable,  If  done  by  an  individual,  but  which  is  mere 
A  combination  to  seduce  a  female  is  criminal  conspir 
a  false  marriage.*'  A  combination  to  assist  in  the  eki 
female  is  indictable  ;  '*  or  to  entice  and  carry  off  a  fem^ 
the  seduction  and  abduction  be  not  indictable ;  *^  or 
escafX'  oi  a  female  infant  with  the  view  to  her  marr 
her  father  s  will ;  "  or  to  procure  the  defilement  of  a  i 
entice  a  girl  under  age  to  leave  her  fathers  house, 
fornication  with  one  of  the  conspirators  ;*^  or  for  tht 
prostitution;*'  or  to  procure  a  minor  female  to  havi 
nection  with  a  man  ;  **  or  to  obtain  a  fraudulent  divor 

1-  United  J^tates  •%  Crosby,  i    Hughes,  Tn  is;;  St.  tc  r.  Savoyep 

('.  C.  44S;  Krg. :-.  Haslam,  \   Ucnisois  73.  Kialc  :%  Mufpliy,,  6  Ab.  76 

i.  t'litiKimn  wealth  v.  CaU%lui>,   2  Vi.  Dec.  79;  Kcg.t.Mcarsa 

Cia.  4601  Kcx  t\  PollmaOi  i  V-^m\\.  2ig.  s.  c,  4  'Jox,  C.  C  423:  An 

a,  ktJt^^  Vatjghain  4  tiurr*  3494;  Hex  (nrmwcaHht  |  R*nd.  (Vj**J 

T    l*uUmaii,  2  Cam  Pi  stg.  Am.  Dec  776* 

4,  See  WharL  iVti:.  658*  11*  St:ite  7^  Murphy,  6 

5,  United    islatti*   r.     WatscjOj    J 7    fed,  41  Am*  Dec.  70. 

Ke|>.  i  45,  13.  Anderson  f*  Goiniiioi 

6^  CnmmntiweaUh  t\  FrankUti,  4  U.  S.  (V^.)  6^7;  s.  c,  15  Am.  I 

(4  DalL)  255;  bk.  It  L.tt\.b2}.  r,  Pcuple^  25  III.  17,  z}i  i^ 

1.  Wood  V.  State,  47  N.  J,   L,  (iS  Vr.J  7S0;  MlMm  v.  Comniutiwe 

461 ;  s.  c,  I  Cent.  Ke|K  441*  S,  il*a,j  461  ;  s.  c,  40  Am. 

Intent  M  9M  Eleiii*mt*— Where,  on   a  13.  Anderson i^Commoi 

trial  ftir  conspiracy  anvong  public  oflficers  (V*i4  6J7  ♦  ^»  c,  16  Am.  U 

h>  violate  a  statute,  ihc  cunn  chirged  the  %\  PcojiJc,  25  ML  2jt  s.  c 

Jurv  that,  without  regard  toihe  defendants*  7  So;  MifHitv  rv  Coimnoiiwc 

igtior.ikiLe  uf  ihe  cxtscence  of  the  statute,  B.  {\*^.\  461  ;  s.c,  40  Am. 

the  agreement  between  ihcm  to  violate  the  14.  Miltim  r,  Coniiiionw« 

act,  iulhi wed  by  conduct  in  furtherance  of  Serg.   iPa.}   4"  l  s^  C,  40 

the  general  agret^mcnt,  constituted  a  Con-  Common  wealth  ;■.  Htinf,  45 

^piracy,   this  was    held  to   Jjc    error,  ihe  iii  ;  s.  c,  jSAm,  l**-r    **t^ 

court  remarkim^  that  "  the?  generai  rule  is,  Iflr  Rex  r.  Me;ii 

tlmf,  to  con^tituie  ^  trtmet  there  tnti^t  not  16*  Anderson  r.^ 

only  be  the  act,  butaUo  a  criminal  inten-  (Va  \  6ij;  s,  c.,  1^  Am,  ] 

don;  and  ihe^c  must  concur,   the  latter  t^  Grey,  9  How*  St  Tri,  11 

lieiHii  equally  eissenttal   with  the  former/*  17*  keg.t^*  Towell,  4  Fo*tl 

Stoke*  j'.  Pco[ilc,  53  N,  Y.  179;  People  v>  tk  Mears,  j  fJen.  C  C,  jfj  j 

Powelh6jN.  V.88.  91.  M.  414;  15  Jtir*66i  ao  L* 

9.  keic  t',  Mackarty,  2  Ld,  Kaytnr  1179.  Cox,  C.  C*  423 ;  Kex  r,  Gr 

See  State  f^.  Rowley,' 1 2  Conn,  lot.  Tr    127;    Hex  r.   Uelaval 

9,  Kii*Kt'  Grev,9  Hnw.  SCTrL  1^7  ;  Rex  s.  c,  f  W,  Bl.  439. 

r.  OclavaU  3  Kufr.  14J4;  1  Eaj^t,  P.  C- 460.        IS*  Reg,  ?'*  Meai^,  2  T>c 

10.  hmith  r  People,  ^s  III.  17;  »-  e.,  76    L.  J.  M.  C.  59. 

Am.  n«x,  7H0;  Kififi  r,  i;rev,  9  flow*  St.        19.  Cole  t-.  People,^  M\ 


rttoofComipiraey.     CRIMIXAL    CONSPIRACY.         Toftbtttia  PwpftitT* 

iVi  indictment  lies  at  common  law  for  a  conspiracy  to  inveigle 
-:  girl  into  matrimony,'  or  to  lake  away  an  heiress  from  the 
/  of  her  friends  fur  the  purpose  ol  marrying  her  to  one  of 
conspirator^,* 

,  tiiUrfcreme  with  BiisiucKs. — The  doctrine  of  criminal  con- 
acy  rests  upon  the  piopoaiiioti,  that  the  power  of  many  for 
chief  against  one  person  is  so  great  that  the  State  shi»uhi  pro- 
\\\m^  No  one  is  authorised  to  unlawfully  defitroy  or  hinder 
lawful  business  of  another  for  the  purpose  of  helping  him- 
.*  It  does  not  require  malice  to  be  shown  against  the  owner 
:hc  business  disturbed^  or  his  property,  in  the  same  sense  a% 
s  the  common  law  in  cases  of  malicious  mischief.* 
t  conspiracy  to  injure  trade  is  indictable,*^  And  an  informa- 
I  charging  a  mere  corispiracy  to  obstruct  and  impede  ihe 
iness  of  a  manufacturing  company,  by  conrbining  unlawfully 
Jo  so  by  certain  acts  and  means,  describing  them,  but  which 
fhcre  alleges  that  any  of  these  acts  were  actually  committed 
he  defendants,  but  simply  that  they  conspired  to  commit  I  hem, 
rges  only  the  offence  of  conspiracy  under  the  Michigan  revised 
ulcsJ 

.   Ta  obtain  Property  by  Fmuduleut  Means.  ^  Kn  indictment 
at  common  law  for  a  conspiracy  to  defraud  by  means  of  an 
not  in  itself  unlawful*  and  even  though  no  person  be  injured 
reby.** 

lany  acts  which,  if  done  by  an  individual,  are  not  indictable, 
punishable  criminally  when  done  in  pursuance  of  a  conspiracy 
jng  a  number  of  individuals.^ 


Respubtica  -v^  Ifcvictrt  2  Ycaiet  {^^-^% 

Wakc6eld*s  Case,  a  Lewift,  Cr,  C*** 

Slate  tu  Kotdey,  12  Coniv  112;  Kec- 
hiffi^ld ,  5  Cox,  Cft  Caj*.  43^  J  2  l*i»"* 

rcopk  V.  Pethemm(Mick),  7  Wrat. 

injure  &  Jtan  m  hi*  Trade,  —  A  con- 

->  mjure  %  \%\a\\  \\\  his  trade  or 

H  iiidktabk  ever  since  Ecclcs't 

L.i|;le     V.    Peiheram    (Mich.),    7 

,u  R<|>.  592 ;   Rex  f*  Ecclc^i   1  i*cach» 

%,  C.,  1  y^m\^.  iy!\  aff-l.  in  iSSg, 
nl  Sic.tiiiship  Co.  lu  MvCregur,  l«R* 
X  I^'  t^iv,  476,  4^2,  SeeaUtj  Rij^*  i'. 
fUl*  5  Cot,  Cr,  Casii,  163;  Carew  t'. 
leiftiul,  I  or*  M3}*s4,  \o-%t^\  Walker  t** 
lin^  107  Mass,  564;  Master  Steve* 
■»*•  A»A<iciaiii*n  rAViiih,  2  Daly  f  V.  Y0» 
Ccjt  r.  liyenlikc,  t  Moody  &  k»  I79J 
c  5'  Dtmiikl^in,  33  N.  J.  L.  (^  Vr/j 
\   Walnby  %\  Aniey,  3   L.   T,   N;  S. 


Projile  th  Petheram  (Mich.)*  7 
Re^  t».  Cope«  t  Str.  144. 


West. 


T*  Mich,  Rev,  Stat,,  %  9275*  See  People 
tu  Pcihcrani  (Mich  )»  7  We-t.  Rep.  yja- 

I*  Rest  \K  Rubmsitn,  t  l^esch,  37 ;  Kex : 
E<lWiirds  2  Strangifi  707;  Kcxi',  licitogcr, 
3  Miulc  &  S.  67. 

ChQ&ti^g*  —  An  indictment  lie^  at  cnm* 
mnn  l;iw  ^tJT  a  CJ^m^lHracv  10  cheat  and  tie- 
fratiti  by  meiin*  o£  an  act  which  wmuM  iux 
in  hiw  anifjunt  to  an  iinlfciahle  cheat  If 
perpet raited  hv  a  single  individual  Rex  v\ 
l^ja»  %  Leach*  647;  Rex  f\  VVhtatl)^,  J^ 
Iturr*  U27;  Rex  ?',  Skirrcl,  t  Sid.  iuj 
Reg.  -'.  Orbell,  6  Mud.  42;  Reg,  v.  flat- 
karlv,  2  M.  Raym.  M79, 

9,  States'*  Rawlcv*  13  Conn.  loi. 

IniUneet.  —  A»  cheating  liy  faNc  pre- 
tence?4  v\ithi>ut  fal>ie tokens,  even  when  such 
cheaimi*  hvone|ierMni  k  i«>t  punishabtei  — 
C<ttnivioowc;jUh  7'  U<ivnroh.  84  Ma^s.  160; 
CLnnti^rjiiwe,iith  t-,  I  hint,  'Huich.  Cf.  Cas. 
(.M.i^tfij6ocj,  640,  —  ur  where  developed  to 
shuw  a  fraudn'ent  scheme.  See  2  Whart. 
C.  I.  (Sih  cd)  sec   11/0. 

0&ttiti|:  M^jaey  by  Pabe  Pre  tenoM.— Thus, 
i  n  >  an  i  i  I  d  ic  ta  1 1  k-  cu  n  §  p  i  rac  y  t  1 1^  b  i  si  in  m  *  mey 
by  fal^e  pretences  mediately,  ur  by  a  con* 
tiact,— //<  rf  Wu|f»  27i*'ed,  kep.6o6;  Nloom* 
er  *7.  State,  48  Md.  521 ;  Sute  v,  Norton,  23 
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N.  J*  L.  (3  Zab.)  33  j  Slate  t\  He  Wilt,  i  Hill  not  dented,  fiubBcnuenT  -  ■- 

(S.  C),  5^^  J  a.  c,  17  Am*  Dca  371  j  CoJc  fraud  and  its  fruits  h 

K  People,  84  JIL  2 16 J   t.\>miuon wealth  tu  lUc  other.     Liacuh*  r, 

Wriglty.  G  l*hi]a.  (1**4  169;  CUry  f*  Com-  W4ll(  135;  bk,  l%  i»  c4*  . 

monwcaliii*  4  Pji.  St*3roj  Common wraJth  UtiT    Jt    rh-Atge    ♦  ;umcit 

J/,  McUowan,  2  l*jrs.  Cis*  (h^.)  341 ;  Com-  ai 

inon wealtti  v,  FucrtJig,  lirighily  { I'n.  K  3  i  5 1  n  >  ■ 

CummwTiw€*ilili  ?^*  Jwtid*  2  Was$»  329;  «♦  c,  wJu  ,  .,  . ,  .....  ..    . — > 

3  Am,  J>cc.  54;  CainmonwclUh  r*.  GaMa-  k  kiLkev,  9  N.J.  L.  (4  IIj 

§hi'r,  2  Ct^^k  (P^,)  58;  Su^e  tv  Spootcn,  Conspiracy  to  isvue  f  10 til 

Kith.  (S.  C.)  72,    bee  J  Whan.  Ct.  L.  or  BU1»,  ©to*  — A  ct»ml>iit;it 

(8th  ed  )  tec*  Ijjo;   Kci  J'-   Kubmscin,  i  mtmbcrof  a  |>:irtnei&hip  an 

L^jidi  (lin|e.)i  37  ;  Keg*  v.  Ibiley,  4  Coi£»  C.  to  ixsue  iind  circylatc  t  h 

C,  390;  Jv»  g.  tK  1  fodsimj  S  Cox»  C*  C,  305;  drawn  by  buth  f>:irtic- 

s*c  *  Jk^l*  C*  C.  263 ;  6  Jur*  (N.  S.)  566;  K*g,  paying  hi*  indivitUiat  ' 

rvKidjiileit  F0S1/&F.  213^  Reg.  t^  lirowii,  iJcmg  fratidult;rtt,  h  h 

7  C*>K,  C.  Ct  44 J ;  Reg.  Vi,  C.trii»1e»6  Cox»  C*ik,  39  N.  j,  L*  («o   - 

C»  Cii&j;  Reg.  V*  Stcr*soti»  12  Coit,  C  C.  Warburtiin,  L  R.  I  Cr,  t- 

111 ;  Keg,  V,  Kcnricki  Dav.  It  M.  20S;  Rex  or  hv  isstiitig  firtttiou*  blHs 

r,  HQllhigljcTryi  4  liarn.  &  C.  329^  s.  c»,  ^  u  fictiti<iU5  fiim,  — Rfg,  v, 

LeadXrioi.  Cas  34;  Key;,  r.  Kennck,  5  Q.  P.  C,  ^%.    See  Stnie  s'.  J 

B.  49,  —  or  by  faUe  pretences  ar  frauckknt  L.  (3  Zab,)  33,  —  or  t*v  cati 

devices  to  cheat  one  out  of  hm  money, —  of  an  indorsement  cm  a  1 

Reg*  V,  Hudson,  IMi,  C*  C.  tf^y^  s*  c,  8  —  State  ^^  Not  ton,  Jj  N- J 

CtJXvC*C.  305;  6  Jar-  N.  S.  5^161  ::9  K.  J*  — or  to  Craudulentty  liil  up 

M.  C:  143?  H  Week.  R  ipi  j  2  U  X  N*  S.  lickela,  — Blimmer  r,  StaK 

263,' — tir    by    means   of   a    [Tiock    aiiciion^  or  to  publish  f»tse  sUTirmie 

wiih  s>ham  bitlder?-, —  Re|:j.  --.  Lcxvis,  1 1  Cux,  si  corporatkm,  —  R*^g-  ?'-  K 

C  C.  404,  —  or  by  offering  to  sell  iorRcd  F.  21 3  j  kt|i*7'.  Brovi-n,  7 

bank   Jioteu  tif  a  demimtnation  prnbrbitcd  See  i<tg*  *^  Gumey,  riCiMt 

by  utatuie^  —  T wkheH  t\  Cooimon weahh,  9  v.  A»f un w*l  i,  1 3  Cimc,  C,  C 

Fa.  *St*  2M,  — or  to  obtain  nmney  imdcr  a  apire  to  induce  per^tttis  to  1 

feigned  name.     Rex  v,  Robiiwon/i  Lcachi  nev^  comp.iny,  lu  which  wa 

37.  bu^iinei!^  of  ihc  fild  c^^^- 

Obtaitdng  Property  by  Fr&id*^  A  con-  of  dcffaudiuj;  :ind  die  > 

tipiracvtin>!jtjiiiipru]Hr(yliyf.»bc  and  fraud-  iieVt  II  Coa,  C.  C  4^- 

iitemrcpre,sentat(onAof  Miriobcncy  isrndtut-  prices  of  ptdilk  fnnd^  by 

able,  ^-^  Bu>h  r*  Spr;ii;Me,  jr  Mich.  41  j  Rtg.  Rex  f.  Dc  llejcugcr,  3  KT:ii 

V.  TimothVtl  Post,  &  F.  39;  —  so  alsto  is  a  lu   procure"  by  filbc  ni. 

conspiracy  to  oHiain  g*xjt(s  under  fab-:  pre-  stf ick  tin  ihe  ^luck    t 

tences  indictable,  —  JTohnJion  l%  PeopJc,  23  Aspin.i)l,   L.  R.  t   Q,  1 

IlL  314;  Reg.  E'.  GompeiiJf,  9  Q    U,  S54 ;  ddn^ud  a  broker  by  a  | 

SydNertf  t^   Keg.*  1 1   Q*   li.  245;  People  r.  ^- Common wcairh    i'. 

Richard^  i   Mith.  216;  s.  c^,  51  Am,  Dec  Prbon*  6  PbiU,  tP-il  n   s 

75;  Comtriijtiwcahh  r.  Walker,  loS  M^^^s.  of  ^ooda  fraud tJ lent  1v,  ^: 

309;   f.lary  t^.  Commonwealth,  4   Pa.   St*  *^Keg*  :■  UewK  1 1  Co\;  c 

210;  Stalest  Norton,  23  N.  J,  L.  {\  Zab  )  dis|>osL*  0/  goods  Ity  f-ilse 

13;  Reg.  V,  Parkef,  J  tj.  B,  292;  Reg,  v.  of  iheiripiality,  —  t'^'"   - 

Whiiehou^ei  6C0X,  C  C- 38;  licymannrj,  4^* — or  as  to  \h 

keg.,  12  Cox^C.  C.  "^i^i  Reji*  r*  Bunn,  t2  C*-tHU!e,  2^  1^  J   '^ 

Cot,  C*  C,  3161  Cummon wealth  r.   Kast-  FhIm  EopraSfint^tiana  i 

man,  55  Mass,  (I  Cnsh.)  190;  s*  c,  48  Am.  Hone* -^  A  conspiracy  ti> fa 

Dec,  596k  -*or  on  credit  with  intent  not  to  Icntly  misrepresent  the  val 

pay   for  Them,  —  Commoriwealth  i\  East-  indncc  the  acceptance  of  5 

man,  5;  Ma>i^.  (f  Cosh.)  1S9J  s.  c.,  4S  Am.  the  iigreed  price^  ia  an  ini 

Dec,  596?   Keg.-'.  Kingi  Dav,  &  M.  74r, —  Reg.  r.  Carlisle,  Dears.  C. 

as  by  causiiingthemitelvealolTe  reputed  men  L.  I.  M*  C.  T09. 

of  property, — ^Rex  7'.   Roberts^  i    Camp*  That  an  agreement  lietw 

399 ;  Gardner  v,  Preston,  2  Day   (Conn*)^  to  give  a  false  warrAuiy  tn 

205  s  ^tS'te  f/.  Clary,  64  Me,  3%.      See  3  a  hor^^e  »&  not  indsLtabI" 

kn-.3.  Cr.  (gih  ed.)  u6v  —  or  wroncfulJy  to  v^  Py^vilh  i  Stark.  N.  I 

obtain  posseM^ion  of  real  e^^iate.     People  f.  ovc/ruicd  in  Keg.  k  K 

Richards,  1  Mich.  216;  s.  c,  51   Am.  Dec*  R-7>,  nrnian,  14  Vox.  t    t 

75;  State  v*  Shooter,  8  Rich*  f  S.  C.)  71.  OrervAlaing  a  Comtnodi! 

Where  two  are  charged  with  obt.i]ning  spiracy  is  indictable  w! 

properly  by  fraud,  and  the  fraud  of  one  i*  chent  by  fraedulently 
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D,  Where  mithtr  the  Object  ta  be  aiiained^  nor  the  Means  (q  be 
phyed,  are  illegal  £>r  Uuhm*fut,  —  L  Wha^  Jndktabie,  —  It  is 
\\  *  that  a  Gombinatton  is  a  conspiracy  In  law  whenever  the  act 
be  done  has  a  necessary  tendency  to  prejudice  the  public,  or 
press  individuals,  by  unjustly  subjecting  them  to  the  power  of 
:  confederates,  and  giving  effect  to  the  purposes  of  the  latter, 
eiher  of  extortion  or  mischief ;  and  the  same  proposition,  in  one 
m  of  expression  and  another,  is  laid  down  in  all  the  leading 
rks  on  crin>inal  law.^ 

2.  What  not  indictable.  —  But  an  indictment  will  not  lie  for 
ispiracy  to  commit  a  mere  civil  trespass,^  or  against  township 
tceris  for  a  conspiracy  to  get  public  money  into  their  hands,  there 
fng  no  overt  act.*  An  agreement  to  prosecute  a  person  who  is 
llty,  or  against  whom  there  is  reasonable  ground  of  suspicion, 
not  an  indictable  ronspiracy.* 
A  mere  preparation  for  crime  is  not  indictable;**  nor  is  a  con- 


Jiry,  —  Reg*  f ,  Irvine,  i  o  Cqjc,  CX.  374 ; 

;.  r*  St€fi!ion»  1 3  tlftx,  C*  C  1 1 1  i  Reg.  P. 

Uptv.  &  M.  20S,  — or  against  a 

ncni  where  the  object  of  ebc  con- 

-  to  pnicureffaudulcnUy  ihe  elet' 
cruiin  persons  an  dif  ccttifi*  of  an 
I'eti  company,  by  an  issuAiice  of 

c  polTcic^, —  Stale  t^  Hurnham,  1 5  N*  11 
,  —  r»f  by  fabricatm^  shares  in  4  pint- 
inp;itiv,  —  Hex  v.  Molt,  2  Car,  &  P, 
^  V.  GurneVi  1 1  Cuj**  C.  C.  414,^^- 
.  ■  ..WcU  by  betting*—  Reg;  r^  lUiley,  4 
ipC-  C,  390;  Reg.  V.  ntidsoi\,8  Cox,  C 
305  ^or  to  induce  making  an  atjsurd 
,  —  Reg.  ZK  H  iidson,  S  Cox,  C.  C  305,  — 
yf  (atse  repre.sen rations*  to  in t luce  a  pur^ 
8<,_Heg.z'.  Kenrick,  5  Q,  B,  N.  S.  49; 
.,  Uav,&  M.  Jur.S4S;  Ktg,  v.  Timnthy, 
hwx  U  P.  39i  — or  by  f^Jsc  represetita- 
is  if>  induce  a  perscm  to  forego  a  claim, 
fieg.  i^  Carlisle,  Dear*,  C  C*  .^37  ;  s*  €., 
Jur*  i86i  23  L,aw  J.  M.  C-  109;  6  Cox, 
C.  3<i6»  —  or  to  m*rry  by  false  persona- 
ls wrih  the  |>Lirpose  CO  defraud  relatione 
ul  (be  estate,  —  Rex  xk  Robmsson,  i 
..  t,    ^1^  —  or  to  giin  the  consent  of  a 
id  mother  to  a  marriage  through 
I  i  icen^e,  iiitd  falj^ely  stating  one  oC 
ki  t^tmiber  waji  a  justice  of  the  peace. 
State  l^  Murphy,  u  Ala,  765;  s.  c-»  41 
'^  r, — or   to  cause  a  inarria|re 

oar  upon  record,  and  10  ul> 
-  crtificate  r^f  the  ^ame.^Com- 
Ul  IK  Waterman,  m  Mass*  43*  — 
fmiifie  a  marriage  to  defraud, — 
: .  ihlnstm,  i  Leach .  37. 
,  l^%   Fftuper  or  Fraudulent   Kar- 

-  h  is  an  rndiciahle  tsffence  by 
it  means  to  bring  abi  »ut  a  marriape 

!  p:iupers  of  differtnt  pari'^hes,^ — 
-X  r.  Hcw.ird,  3  Nev.  it  M.  iR,  lij  557  ; 
L,l  A,Jfe  |£-  70S,  —  or  iti  proem  e  a  fofccd 
[|  fraudu.i^nl    (lurfMgc.      Re^tpiiblka  t\ 

til 


Hevke,  2  Veate*  (Pa-K  J  Hi  R" '^  Walic- 
field.  Towns,  ist,  Tr.  112;  j  Russ.  Cr.  (9th 

Cd.)    (JQ- 

1.  2  Wharl.  Cr.  L.  |  ^l^^, 

%.  Bish,  Cr.  U  f  172 ;  Uesly,  Cr.  J.*  §  1 1  ; 
3  Chittjf,  Cr  U  irjS;  Archb.  Cr.  l*r,  PI, 
1830,  See  also  Queen  %k  Kenrick,  5  Q*  li- 
49;  State  ».  Stewart,  59  Vt,  273;  s-  c,  4 
New  Eng.  Rep.  J7S;  Commonwealth  f^* 
Carlisle,  Bright,  (Pa,)  36;  Morrb  Run  Coal 
Co.  V.  llarclay  Coal  Co.,  OS  I'a,  Si,  174, 

Where  the  act  is  lawtul  (or  mi  individ- 
ual, it  can  be  aiibjccl  uf  a  conspiracy  H'bcn 
d'^n^  ill  concert  oidy  where  there  is  a 
direct  intention  that  injyry  shall  i-esuU 
from  it,  or  where  the  object  is  to  bcnf!fit 
the  conspirator**  to  the  prejudiee  of  the 
public*  or  to  the  op|)ression  of  individusils. 
and  where  such  prejudice  or  oppression  is 
the  natural  or  necessary  consemiciHe. 
Common  wealth  i'.  Carlisle,  Bright.  {I';i4  36. 

Coiispiracie*  which  involve  mmchief  to 
the  public  are  indi«:table»  allhowgb  neither 
the  object  sought  to  be  acctimplished, 
ni^r  tlic  Olefins  u,se(i  for  its  uccotnpliNhnient, 
is  cfitninaL  CommonwcaUb  v.  Ward,  1 
M^iss.  473;  Commonwealth  ta  Judtl,  % 
Mass.  329;  5^  C,  3  Am.  Dec.  54;  State  z'* 
Burn  bam,  15  N.  H.  396. 

%,  State  V,  Straw,  41  N.  II*  393.  See 
Rex  %K  In r Iter,  13  East,  228, 

A  mere  synijiathy  not  ejchibited  in  overt 
act5  \%  not  sumciciit.  Peiij>le  v.  Lcith,  52 
Cak  551;  State  t^  Cox»  &5  *1*J*  -9i  <-'oi^* 
naughty  ik  State,  I  Wi^.  1% 

4,  Iforsetnati  ik  Reg..  16  Up.  Can.  Q,  H* 

0*  Commonwealtb  xk  Tsbl^tts,  2  Mass, 
5],6j  Commonwealth  v,  Dupuy,  Bright. 
(Pa.)  44;  Kex  tK  Best,  1  Salk.  174. 

6.  Uinted  States  v.  Nunnemacher,7  Uisa, 
C.  C.  ni;  United  Stales  -.k  Goldbicrg,  7 
Ht?5s.  C.  C,  I75> 
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spiracy  to  procure  an   overinsurniice  indictable;*  in 
man  an  unsound  horse,  it  there  be  no  fraudulent  deviD 

3.  7^  commit  Acts  against  Pubik  Poiiiy,  —  A  corr 
restrain  trade  so  as  to  impoverish  a  man  in  his  businei 
able.s 

Cotispiracies  to  injure  trade  were  indictable  at  cm 
And  a  "corner/'  when  accomplished  by  confederati( 
or  depress  prices  and  operate  on  the  market,  is  a  ct 
tlic  meaus  be  unlawfiVl*  And  so  is  a  conspiracy  to 
by  fraudulent  means,  any  particular  business  staple,  so 
its  purchase  at  exorbitant  prices,*  such  as  coal."' 

a.  C^iih'sts  ffrtween  Cafital  ami  Labon  —  The  labor 
the  workman,  the  plant  of  the  manufacturer,  and  the 
of  the  farmer,  are,  in  an  equal  sense,  property.*  Eve 
the  riojht  to  enifiloy  his  talents,  industry,  and  capital  as 
free  from  the  dictation  of  others  ;  and,  if  two  or  m 
combine  to  coerce  his  choice  in  this  behalf,  it  is  a  ci 
spiracy»  whether  the  means  employed  arc  actual  vie 
species  of  intimidation  that  works  upon  the  mind*® 
law  accords  this  liberty  to  one,  it  accords  a  like  liberty 
and  all  are  bound  to  use  and  enjoy  their  own  liberties 
leges  with  regard  to  those  of  their  neighbors.*® 

It  is  a  criminal  offence  for  two  or  more  persons  \ 

1.  Commonwealth  i^.  Prius,  75  Mass.  (9  T.  Morri*  Rutt  Coal  Co*  1 

Grayl  j-7,  Co.,  6S  Fs.  St.  17 J. 

S.  Vltx  fK  Pywcll  t  Stark,  402.  *-  State  P.  Stewart^  59  \ 

8.  Comiiioiiwc;ilih    %'.    Hunt»  45    Mass*  N^w  Kng,  Rep.  37S. 

(4  MeK%f    M%\    a,  c,  iS   Am.   Ike  346;  9.  State  t.  Stewart,  ^}  ^ 

Commonwealth  t*.  Wallace,  S^   Maiss,  0^  New  Etig.  Rep,  378. 

Gray)    221  %    Cominmiwe«%Uh   v*   IViiis,  75  li  is  said  In  the  case  of  S 

Mass.   (9  tirayj   127^    Rex  «'.  Turner,  13  w^rd,  that*  from  a  careful 

Easu   228.      1^qt    sec    Com mofi wealth    tK  the  English  anH  America  11  ; 

EaBtman,  55  Ma!»^.  (i  CushJ  1S9;  ^  c»,  4$  dear  to  a  demunstnitlon  I 

Am.  t)ec  596,  lion  af  persona  (o  prevrnt 

4.  KcJt  ?/.  Cope,  I   Strange,  144$  Rex  v*  violence,  thrt a i*i,  Jiiid  mi 

De   Herengei,    \   Vfittile  h  S.  68;    KfL%  v.  n«ii^'  cn-poratifun  or  n. 

Norris,  1  Ld.   KcUt  jooi  Reg.  t/.  GMrnA^y,  pioymg  or  retaining  (bt    ., 

1 1  Cojc,  Cr*  Cas.  414  ^  Levi  v,  Levu  ;>  Cat.  workmen,  or  by  th reals  ic> 

^  W  219.  date,  and  drive  away  the 

di  Morris  Run  Coat  Co,  ?/.  Barclay  Coal  coni&piracv  at  commcwi 

Co,,  6S  P^.  St.  173*  People  t^,  Meivin,  2  that  the  subject.inauer 

Whed,  Cr,  Cas.  2tl.  the  same  iii  this  cmmiry 

Ao  agrrciiient  hy  the  prnprietor^  of  five  namely,  an  interference  wUI 

lirics  of  canal  boais  on  the  Kric  and  fJs*  rights' of   third   persons.   « 

we^o    canals   to  charge  a    uniform    raie,  »ipon  the  lawful  iirosccmi< 

and   divide    the  earnings,  l>einj»  mjurioua  diislHeSi  as  well  as*   ift  m 

to   trade  and  eon>merce,    has   been    held  over  the  free  nnt  u^^ 

to    ht   a  eonspiracv.     Hooker  r^    Vandc*  men  of  theiroivni 

water.  4    Denio   (N.    Vj,   349;    s.  c.,   47  at  sach  times  Im  ^ 

Am.  Dec*  258.     A  comract  arising  out  o(  persuns,  as  thev  pS' 

stich  agreement  is  illegal  .md  void.     Stasv  of   lingland   ls".i,, 

toi^  f'4  Allen,  5  Denio  (N.  Y.\,  434;  s.  c,  situation  and  circumMance 

40  Am.  Uf^c.  ^82;  Hooker  is  VaiKJewater^  half,  and  h  therefore  ihe  i 

4   Dciiio  (N.  V.|,  349 ;  &,  c,  47  Am.  iJec.  Vermont, 

jfl"^  10*  Sitite  th  Sirwnri,  59 

%,  Rest  7*.  Norris,  2  Keny*  300.  4  iVTew  Etig.  Rep.  378, 

fine 
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riously  to  confederate  together,  and  agree  among  themselves 

?prive  another  of  his  liberty  or  property.* 

II   confederacies   whatsoever^   which   wrongfully   prejudice   a 

I  person,  are  highly  criminal  at  common  law»' 

I   To  iomfiti  Discharge  0/  limployirs,  —  Conspiring  to  compel 

mploycr  to  discharge  certain  workmen^  and   threatening  lu 

the  employment  if  he  does  not,  is  an  indictable  conspiracy.^ 


itme  V.  GViddcrv,  55  Conn,  4$;  s*  c.» 

If  Kng,  Rep.  S49;  State  f/  Ripley,  31 

m\  Wood i^.  State,  47  fC,  J.  L  (18  Vr.J 

keg,  I*.  Timothy,  %    Fo*i.  &  F,  39; 

xK  l^cck,  9  AdciL  &  E.  6S6 ;  s.  c.,  1*^^ 

Peck  V.  Queen,  1   Perry  &  U.  508. 

-'  '-  r.'.  Mewart,   59  Vt.  275;  .^.  c.^  4 

Kep,  578,  2  Russ  Cr-  674. 

ritloii  td  injore  or  prej.idiee  & 

ferid'S* —  ll  m  Lild  down  in  i   Haw* 

P.  C.  ch=  72,  acLi,  It  thai  "all  coti- 

-lever,  wronjiCulty  lo  prejir- 

in»  ate  highly  crimin*il  at 

,  ,.   ,..,,.       rhe  samf  propnaitiun  in 

>rai  of  exprcisbn  and  aiiuthcr  i^s  laid 

tfi  a  Bish.  Cr.  L,  §  f  72 ;  and  in  Ucs- 

r.  I*  I  n  1  and  \n  3  Chittv,  Cr.  L. 

and  in  Archb.  Cr.  Vf.  PL  i%o.   And 

ir&H  AWff,  in   Reg.  J^  Selt>l>),  5  Cox, 

as.  495,  note  ;  .iiid  Tin  did ^  tk  J.^  in 

p.  Harris,  1  Car.  k  M-trsh.  661  j  jind 

P^o^f.  %m  Hilton  i\  Lckcr^^ley,  6  E. 

17  :  and  Gra;^,  7*^^  ^^^^  ^'*  Miwb':y, 

t.  6t9  ;  and  Lord  MaHsfifU^  in  Ktjx  ;\ 

s,  I    l^ach,  Cr  Cas.  274;  and  //^//, 

"'  kby  %h  A 11  lev*  3  E,  &   E.   ^16; 

//,  €k.  7.,  in  Reg.  f.  Rowlands, 

...  N,  S.  6;o;  and  B^mvi  Brum- 

in  Keg.  r,  Uruiit,  10  Cox,  Cr.  Cas. 

and  /#!¥#*  JC J n  Reg,t^  Llunn,  i;;  Cost, 

as.  316 1  aiKl  Afit/mf^  K  t%  in  Sprhig- 

Co.  t%  Rilcv,  L.  R.  6  Eq.  551  i  and 

-'  ■    C^.   t,  in  Mogul  S.  S,  Co.  f. 

L.  R.  15  Q    B.  Div.  476;  and 

/-»  "1  Connnon wealth  f.  Hunt, 

a>»&  (4  Meic.J  III,  laS;  s,  c,  jS  Am. 

j|6j  and  Otitftt,,  J.^  in  Smith  tv  People^ 

,17;  aiifl  Gi^^ifit^  Ch.  y.,  in  Common- 

h   V.   Carlisle,   Journal   Jump.    225; 

''  ■'■^■iji,  CA.  J,  in  Carew  7^  Ruihcr- 

E,xs5,  I,  — have  all  added  their 

1 1  of  the  doctrme  advanced  a^ 

work  of  Hawkins,  supm  ;  and 

<X  that  we  are  compelled  to  for- 

r  rat  ore  of  doubt,  and  to  ckave 

if  auihority.     See  also  Rex  7f^ 

•-  Stark.  N.  P.  48«j;  Rex  v    Hyer- 

M.^  Kob.  179;   People r*.  Fisher, 

1;  V.  V  .J  9 ;  Slate  v.  I  >tjnaUbon»  3^ 

L  i3  Vr.>  151 ;  Snow  t*,  \V  heeler,  1 13 

>  186;   .State  t'.   Nuyc-9,   25  Vt.  41^^; 

J*.  Hurnham,  15  N.  H.  396;  Morri:^ 

Coal  Co.  7^  Barclay  CoafCo.,  68  Pa. 


'€-Ckatueth*r  iW^ilim,   in   Springhead 


Co,  V.  RiJcy,  I..  R.  6  Brp  551,  states  Ihr 
law  of  the  ^subject  in  brief  but  Initlligihlt 
words:  **  Every  man  is  at  hberty  to  cutur 
into  a  combination  to  keep  up  the  price  of 
wa^^e^  I  but,  if  he  enters  into  a  coml>inatJyu 
for  the  object  of  inlerftirinL;  with  the  pci- 
feet  treedoui  of  thii  itctiun  uf  jivjthcr  man, 
It  \s  an  offence,  not  only  at  tonnnou  Utt» 
but  under  Act  6,  tko.  IV.  chap.  J  39." 

Fotmdttioa  of  tli«  J>octrinfl.  —  The  prin- 
ciple upon  whiLh  the  cists,  English  and 
Ameriran,  proceed,  is»  that  every  man  ha^ 
the  right  to  emv>loy  hi*  talciusi,  indu*try» 
hvmX  cat*ita!  as  he  jjleai^es,  tVe<?  from  tlic 
dictation  of  others;  and  if  two  or  more 
persons  combine  to  coerce  his  choice  iti 
this  behalf,  it  is  a  criminal  conspiracy*  The 
labor  'My^{  skill  of  the  workman,  L>^  it  f>f 
high  or  low  degree,  the  pLint  of  the  inanu- 
facturer,  the  efpii]inicnt  of  the  farmer^  I  he 
invcsimcnt^  of  commerce,  arc  all,  in  eqtul 
senisc,  projicrly*  If  inen  by  overt  acts  ul 
violence  destroy  cither,  they  arc  guilty  of 
crime,  The  anathemas  of  a  secret  orEant- 
itatiou  of  men  comtiined  for  the  p«r|msc 
of  control  ling  the  imtustry  of  others  by  a 
species  of  iiutniidaiion  that  works  upon 
the  mind,  rather  ihatj  the  body,  are  quttf 
as  dancerous  a-*,  and  generally  aJtogeth^ 
more  effeciive  ihan.aets  of  actual  violence. 
And»  while  such  conspiracies  may  give  to 
the  individual  dircctty  affected  by  them  a 
private  right  of  action  for  damages,  they 
at  the  same  lime  lay  a  basis  fr*r  an  indict- 
ment, on  the  ground  that  the  State  itself 
\^  directly  concerned  in  the  prnmotton  of 
all  legitirhate  indnstriei  and  the  develop- 
ment of  all  its  resources,  arrti  owes  the 
duly  of  protection  to  its  citi/ens  engaged 
in  the  exercise  of  their  callings.  The 
good  order,  peace,  ami  general  prris|>eritv 
of  the  State  is  directly  involved  m  Ihe 
question.  State  v  .Stewart*  59  Vi.  273; 
s,  c,  4  New  Eng.  Hep.  37S. 

3>  Stater*.  Donaldson,  3;  N.J  L.J^Vr.) 
15F ;  Peopk  7'-  Trequiet ,  i  WheeL  Cr  Ca^s, 
142;  Commonwealth  t^  Hnnl,  45  M;iss-h 
(4  Mete- J  in;  ^.  c.,3S  Am.  Dec.  346;  Col- 
lins-'.  Ilayte,  tp  IIL  355;  Hooker  R  Van- 
de water.  4  l>enio  ( N.  Y.|,  349^  s  c.^  47  Ani- 
Dce.  ^5S;  Rex  t\  Joumcymen  TailoTS,  S 
Miul.  J  r,  citing  Tuli women  z\  Ih  e^i  crs  oi 
London;  Reg.*'.  Riiwlar^dii^  17  Q  B.  6;i; 
Rep.  T'.  itiinn^  I J  Cox,  Cr.  Cas.  3164  Reg, 
v,  (tanks  »2  Cox,  Cr.  Caa.  393, 


(If  If* 
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b.  Ta  C(/en't  afnf  appress    IVi^rhHen. — (t)  Combinat 

filoyers. —  A  combination  of  employers  to  depress  t 
JQurneymcn,  having  a  nect^ssar)'  tendency  to  prejudice 
or  to  oppress  individuals,  is  an  indictable  conspiracy,^ 

(2)  ComBinatwm  of  Empl&^t^s,  —  Associations  ol 
endeavor  peaceably,  and  in  a  reasonable  manner,  1 
others  to  cease  or  abstain  from  work  ;  but  if  by  force 
lion  they  endeavor  to  ctmtrol  the  free  agency,  or  o^ 
free  will,  of  their  fcllow-workmen,  they  become  guiUj 
offence*  And  the  fact  that  the  threat  is  designed  as 
ail  end,  and  that  end  in  itself  considered  a  lawful  ot 
divest  the  transaction  of  its  criminality.^ 

A  count  in  an  indictment  for  a  conspiracy  is  suffi 
charges  that  the  respondents,  %vith  a  malicious  int 
and  injure  a  person,  or  a  company,  or  the  busir- 
unlawfully  conspired    to   terrify,  intimidate,  and   dm 
threats,  its  workmen;*  or  to  prevent  and  hinder  I 


An  indictmc:nt  lies  where  journeymen 
ah  Of  makers  enter  mto  an  agperment  not 
to  make  co^risi!  hooU  for  less  than  $1  a 
fMiir,  and  ntil  to  work  fof  any  masrer  who 
paid  any  Bhoemaker  less  th;in  $i  a  mtr; 
pnrsnant  to  which  agreement  tlefcmknts 
forced  a  master  \o  discharge  from  \\\h  cm- 
|iLoy  ane  who  had  worked  iot  lo^s  than 
I  hat  *«m*  People  t%  Fbher,  14  Wend. 
iN*  V4  9;  s.  c,  z8  Am.  Dec  501. 

Several  employee?  notified  thrir  ma?iter» 
thtit,  if  he  did  not  di^icharge  two  fellow- 
woritnicd,  they  would  leave ;  and  ihey  did 
refuse  to  work  umif  their  demand  was  com- 
plied with.  They  were  then  indicred  for 
conspiracy,  and  convicted ;  and  the  lan- 
y^xvA^i:  tjf  Chief  Justice  Bcasley  embodies 
:d>oiit  all  that  can  l>esaii!  for  thnt  side  of  ihe 
qocstton  in  State  fK  HonithUoii,  jt  N.  J.  L. 
(j  Vr.J  J  51.  DicLt  to  the  sitme  effect  may 
bSc  found  in  Morris  Run  Coal  Co»  ta  Bar- 
clay Coal  Co-,6i  Pa.  St.  173 1  Master  Sitjvc- 
dorcs'  As^o.  r.  Walsh,  2  Daly  (N.  V.),  I,  a 
very  elaborately  considered  case,  emhraciiig 
a  review  of,  and  criticifitn  npon*  miiny»  if 
not  all,  the  early  decisions  h\  thii*  LUDiitry 
and  England.  People  ih  Pcihcram  (MilIiJ, 
7  West.  Rep.  59:;* 

1.  Commonwealth  v.  Carlisle,  Bright 
(FA,h  36;  Philadelphia  Boot  and  Shoe 
Makci^,  F*hila*  1S071  Twcnry-fonr  Jouincy- 
nicn  Shocniiikerh,  Phi  la.  (827, 

%  Kcg.f^  Shcphcdt,  i  i  Cox,  Cr*  Cas,  325. 

Th:rofttit  Indictment.  —  It  is.  not  ncce*- 
*ary  to  set  out  specifically  the  kind  of 
threats  or  intimidation  made  use  of.  :^tatc 
v^  ^ttwart,  59  Vt*  273 ;  s,  c,  4  New  Eng. 
Rep.  8^ 

8,  State  T^.  Clidden,  55  Conn.  46 ;  a.  c*.  3 
Mew  Kng.  ki.u>.  849. 

Mol^atmf  Workmen*  —  Thys,  it  is  indict 
able  to  molest  or  obstrnct  workmen  to  in- 


duee  ihcm  to  kavc  thci 
Rc^,  £v  nihliert,  13  Cox,  Ci 
It  Rowlands,  5  Cox,  C  C.  < 

Shoiitinp  ii\'''  j;  at 

considered  in:  R 

II  Cox,  Cr.  L  „..  ,.  =,.  Rc;t 
5  CoK,  Cr,  Csu^p  4j7'j  kc^*v. 
Cr.  Ca.'^  432, 

£xp«lliiif  CMniitf  >  ^ 
public  mtctitij.'^s  thmn;:: 
in^  to*  and  ynf'     ' 
sulijcct>i  of  i! 
tics.  And   CKU:  , 

our   trtatie*   with  i  hini*, 
niarly  known  a&  ''  hm  (tifeitt 
coercive  mean**,  n-' 
throii|:h  i*hat  chin 
r»al-     AV  It;, ,c!v%'in.  _     1  ..u. 

tntimidaiiug  Miiieri.^l 
of  men  LoNecr  jlM-ut    Uk  *. 
the  intention  of    r 
working,  such  ccm 
lawful  \  and    kll    | 
wouhl  be   gniliy   - 
actintily  piescnt  ai  hi>L 
act  ol  viulencc  %>x  tiot, 
rnou wealth  {\*^X  5  Cci>: 

Coerting  %  irewip«pftr.  — 
ivhicli  atkgc?i  rhnt  the  ^Wfen 
to  lhre;iten  avi 
intimidate  a  ; 
pel  it,ai;aiii?<t  ii    ..,,,,  ^- 
an  art  (to  keep  in  iC*.  1 
it«t  own  choice  I  which  \i 
to  dtj,  and  to  do  an  aci  { 
fcndrints  nnrt  ^ijch  ppr^nTi*, 
n:i>i     ■ 
fi- 

bv  :„- . 

4^  ;  5.  c ,  3  New  Eng.  1 

4i  State  r.  Stewart, 
New  Eng.  Uc|5.  378* 


fiUl 
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*ais,  and  intimidations,  the  company  from  retaining  and  taking 
I  its  employ  certain  workmen.* 

,  7>  coerce  and  tippress  Emph}*ers.  — The  exposure  of  a  legiti- 
:c  business  to  the  control  of  an  association  that  can  order  away 
employees,  and  frighten  away  others  that  it  may  stick  to  em- 
Vt  and  thus  be  compelled  to  cease  the  further  prosecution  of  its 
*k,  is  a  condition  of  things  utterly  at  war  with  every  principle 
justice,  and  with  every  safeguard  of  protection  that  a  citizen 
kr  our  system  of  government   is   entitled   to  enjoy.*     An 


)c  workmen  iooght  lo  be  injuretit  and 
i  'm1  uI  their  ^mploymcTit,  have  just  as 
lit  to  work  fur  their  employers^  as 
irmtor^  have,  and  ihcir  n|;Ut  is 
kii  lo  the  s4mc  cmHideraiion  and  p ro- 
an,    Iti  such  ca*cs>  it  ha.s  been  saidt 

-         '       ■-      : '  ■        ^t  capital,  or 

r  their  con- 

.  .^  isj^^ii,  —  men 

wi  earnings  uti;   cuniparaiTvety  sntajl, 

»lio,  presumably,  need  at!  ihetr  cam- 

for  «He  support   of   thcmhelves  and 

fanifbcs,      rhty   arc   ordinarily  poor 

'  '   * '  "  vvliose  entire  capital  consists 

m1  lime.     The  combiniitioii 

J  ck|irivc  thcrn  of  a  iiveli- 

i»  anti  practiciilly  of  all  means  af  ii^up- 

I'v  securing   their    disscharge.     If  a 

is  driven  from  his  businebSi,  he 

resoiirc*?sj    but    the    poor  lue- 

ven  from  his  eniplo\'menti  —  and, 

1  the  case,  deprived  of  ettiploy- 

vhcre* — ^ii  com|K!Jk'd  to  see  hss 

i  untr*  suffer  or  depend  upon  tbarity. 

Ji  n>ml>ir>rition  of  the  many  to  itnpovef- 

>  a  few.    The  weak   party 

!  receive,  the  ^^rotcction  of 

*'"  rase  it  Is  criminal  for 

l;  to  do  what  any  one 

,^ly,  it  would  seem  that 

wi.Wiii  U  such  a  case."    Slate  v,  Glid- 

55  Conn.  46^  a.  c**  3  New  I'Ing.  Rep, 

Indiettaeat  for  IntimidAtiiig  Workmen 

i.i  iKirnh-  !n,,L-^Pi.Mr   by  using  ihrtats^ 

:  en;  by  mdawfaU 

vL-r,  and  obstruct- 

lija  bitiiuc&i,  Inhere  a  charge  of 

fiy  which  the  conspiracy  was  to 

:  on  are  stated  in  the  words  of  the 

\^  safficieni.     Reg,  i*.  Rowlands, 

.  .  .  .;  I ;  at  I*  J.  M.  C.St ;  4  Cox»  Cr. 

436;  Hilton  f.  Eckcrsky,  1  Jur,  N.  S, 

24I-.  J.Q.  B,  m;  6  EI.  &  6.47- 

caunt    is    sufficietU    which    merely 

jcs  a  conspiracy  to  do  an  unlawful 

-    !    fM  fwthti^   Cine  that  charges*  a 

10  do  an  unlawf  111  act  bv  unlaw- 

:--     State  i\  Stewart,  59  Vt*  ^73; 

4  New  Eng    Rep,  37S, 
m^laimg  of  JourDeftaoni  — ^  It  is  art  xw 
ble  con ipi racy  for  joorr»eyiTiet^  to  com- 
to  compel  by  Uvn^  fif  numbers  and 


discipline,  %\\^  by  fines  anil  |KTialticj*,  cither 
juurneymcn  to  join  thtiratjcictics,  and  me- 
ters to  employ  none  but  members*  Com- 
monwealth i\  Hunt,  4j  Mass,  (4  Mete.  J  tit; 
s.  c,  ^  Am.  Dec.  J4(>;  I'hach.  C»  C.  Ciogj 
People  tu  Fbhcr.  14  Wend.  (N.  V4  9;  *.c*i 
2J5  Am,  Dec,  50 J ,  Collin*  v.  Ilayte,  50  III 
t|5;  Ibxjkef  t%  Vande water,  4  Den*  (N'. 
V.|  349;  s.  c,  47  Am,  Dec.  25S;  Stanton  %k 
,A  ficn.  5  Den.  (N,  VO  4J4 1  ***  <^m  49  Am.  Uct 
aS^i  Rcit  p.  liver  dike,  i  Moody  &  R,  179, 
Rex  V,  Tailors*  Co,,  &  Mod.  n;  Kex  i*. 
Eccles,  t  l^acb,  ^74;  Hcg.  ?'.  neu'itti  5 
Cox,  C.  C.  162 ;  Reg*  r/.  Dutfteld,  5  Cojc 
C-  C.  386-  Sec  Reg.  r.  Rowlands.  17  Q, 
li  671 1  5  Den,  C.  U,  364 ;  VVaLsby  f.  An- 
ley,  -p  U  J.  M.  C.  121 ;  O^Neil  r^  t^ng< 
man,  4  Be^t  &  S.  176;  U*Neil  in  Kruger, 
4  Best  &  S,  3%;  Reg.  r,  Uruiit,  to  Cox, 
C.  C\  ^92 ;  Reg,  v.  Shepherd,  1 1  Cox,  C*  C 
35  5  J  Keg,  V,  Sebby,  5  Cox,  C\  C,  495; 
Tlornbv  .",  Close,  L.  R.  3  Q.  W-  I53;  Reg. 
T^   Hunt,  8  Car.  &  P.  64?. 

2,  State  th  Stewart,  59  Vt  273;  s.  c,  4 
New  Eng.  Rep.  37S* 

Iffect  af  latimidatioa.  — The  direct 
tendettcy  of  such  intimfdaifon  i'*  to  estab- 
lish over  labor,  aiul  over  all  industries,  a 
coiitiol  ihat  i^  unknown  to  the  law,  and 
is  exerted  by  a  seciet  associatlotj  of  con* 
spirators,  who  are  actuated  solely  by  per* 
sonal  considerations,  and  whose  plans,  car- 
rkd  into  execution^  uiiually  rei^uK  in  vio* 
lencc  and  the  d^truction  of  property. 
State  i^  Stewart,  59  Vt.  273;  s.  c,  4  New 
It  lie.  Rep,  37  S. 

Combin&timi  to  eomp«l  DiseliAi^  of 
Workmen.— Id  State  t*,  Stewart,  59  Vt. 
273 ;  t^,  c,  4  Xew  Eiig.  Rep,  37H,  where^  an 
i  n  Jk  tmen  t  f Of  cofi^p  i  r ac  y  was  f o  u  nd  agai  list 
workmen  ff#  combining  to  comjicl  their 
employer,  the  Ryegate  Granite  Co.,  10 
discharge  certain  work  men  in  it^  employ, 
the  court  say, — 

*'  Hv  the  law  of  the  land,  these  reipond- 
ents  Have  the  most  unqualified  right  to 
work  for  whom  they  please,  and  for  such 
prices  is  thcv  please.  Hy  the  law  of  the 
iand,  O'Rourke  and  Good  fellow  have  the 
same  right.  By  ihe  same  law*  the  Ryegate 
Granite  Company  has  the  right  ir>  employ 
the  respond*!nKoT  f  VRourke  on  such  tcrrns 
aj  may  t>e  mutually   agreed  upon,  without 
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engagement  and  combmatlon  between  the  defendants, 
thertif  and  others,  to  interfere  with  the  masters  by  nioli 
so  as  to  control  their  will,  if  the  molestation  was  %m 
be  likely  to  deter  them  from  carrying  on  their  busincs 
to  their  own  will,  is  an  illegal  conspiracy,  for  which  the 
are  Hablc,' 

(I)  fa  prevent  hiftug  Emphyees.  —  It  is  imlawfiil  U 
wrongfully  to  coerce,  intimidate,  or  hinder  empluycrs  i 
tiou  of  such  workmen  as*  they  choose  to  employ,^  or 
and  hinder  by  violence,  threats,  and  intimidation  ih 
from  taking  into  its  employ  certain  workmen.^  An 
hes  where  journeymen  seek  to  prevent  their  empl 
taking  apprentices,*  An  agreement  between  employ" 
the  service  if  the  master  does  not  comply  with  some  d 
conspiracy  to  molest  and  obstruct  the  employer*^ 


kt,  hinderancc,  or  drctauon  from  sny  man 
or  body  of  mtn  whatever* 

*'  Suppo^ir  [he  iiit!nibcr«  of  ik  bar  sissocia- 
Ijon  in  Cakdotiiii  L  omiJy  should  coinbane 
UTid  declare  that  the  rciijKmcktitti  shfudd 
vtnplijy  Tio  aitorni^y  not  a  member  of  such 
association  \o  assist  them  in  their  defence 
in  this  case,  under  the  pen  ah  y  of  being 
dubbed  3  *sc^b/  and  having  his  name 
parstlcd  iu  the  public  press  as  unworthy  of 
recogiiilion  among  hin  brethren,  and  him- 
self brought  into  hatred,  envy,  and  con- 
tempt, would  the  respondents  look  ujion 
this  as  an  innocent  intermeddling  with  ificir 
fights  under  the  law  ?  The  proposition 
ha*  only  to  be  stated  to  disjcem  its  utter 
iuconsistenc>'  with  every  principle  of  justice 
that  permeates  the  law  under  which  wc 
live* 

'*  If  such  conspiracies  are  to  be  tolerated 
as  innocent,  then  every  farmer  in  Wrmont, 
now  renting  in  the  confidence  that  he  may 
employ  such  assistance  in  carrying  on  his 
farm  as  he  thinkii  he  can  afford  to  hirc^  is  ex* 
posed  to  the  ojicration  of  so  mi"  such  code 
of  law,  in  the  framing  of  which  he  had  no 
voice,  and  ujjon  the  terms  of  which  he  has 
no  vt:io  J  and  every  manufacturer  is  handi- 
capped by  a  system  ih;st  portends  certain 
dcf^t ruction  to  his  induMrv'.  If  our  afrri- 
cultur^il  and  m.TnnfactiJring  industries  are 
sleeping  u[>i>n  the  lire»  of  a  v^cano,  liable 
to  eruption  at  any  moment,  it  is  high  time 
oor  |>cople  knew  it.  ikit  happily  such  im 
not  the  law,  and  aniong  English-£t>eaklng 
jjcot)le  never  has  l>Gcn  the  law*  The  re- 
|>ort'!i.  liiijubsh  and  American,  are  full  of 
dl«?4tr:uionrs  of  %ht.  doctrine  thai  a  combi- 
nation of  two  fir  nn»re  [.croons  to  effect  an 
illegal  pur|iose,  cither  by  legal  or  illegal 
means,  whether  such  ]iuf  pose  be  illegal  at 
common  law  or  by  stalole ;  or  to  cfTecl  a 
legal  purpose  bv  itti^gal  means,  whether 
such  cneami  be  illegal  at  ccnnmon  law  or 
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by  statute,  — is*  a  common^ 
Such     combinations    ar^ 
whether  they    promote  oti 
means  that  are  /rr  sf 
mott  objects  or  adopt  n 
oppressive,  immufal,  m 
dicial  to  the  rights  of  other 
to  reitrain  trade,  or  (cnil  t'-f 
of  the  material  prosper 
they    work   injury    to    ' 

•'A  cr  —  -:  -  - 
deter  a  v  ■.. 

hisiempi-.. _    [.j  di 

is  a  clear  violation  of  his 
attorney's  pergonal  rights; 
is  a    combination   to   ttrri 
drive  away  his  attorney  air 
The  natural  tendesi-       --  ' 
sequence  of  such 
strain  the  prosecur 
and  industries,  and  ihcrel>y 
lie  as  well  as    individuals, 
tntcni,  emphasized   And    en 
aggrtg.ition  of  inernt>crs  an 
a  silo w  of  Jot   "     -   -^  '  ■  -- 
its  character 
respondeiris  i 
deterred  the  Cram  it  W 
mfi,  O'Kourkc,  I  he  act 
have  been  crimmab    U   h 
that  a  conspiracy  to  do  this 
equally  so." 

L  Reg,  t*,  Bimn,  t^  ' 
People  f,  Bethcram  (>i 

2.  ftutt  f\  Stewart,  59  1 

New  Kng.  Rep,  37S. 

Z.  State  IK  Stewart,  59  1 
New  tng.  Rep,  378. 

C  Rex  tK  Fi'irjitisan,  _ 
pTe  T',  Fisher,  (4  Wend 
Am    Dec-  501. 

8.  Regt  tK  Hewitt,  5  Tojt 
Walsbv*'-  Artlev,  J  UT.{1 


iwrtiofConipirmoy.     CRIMINAL    CONSPIRACY.        Acts  agamtt  P<>llty. 

I  Bi^ycitttiug.  —  The  **boycoU  *'  is  not  ihe  remedy  to  adjust  the 
crcoee  between  capital  and  labor*  To  incite  persons  to  pre- 
It  others  from  taking  or  occupying  farms  from  which  others 
^e  been  evicted  for  non-payment  of  rents,  is  an  offence  at  cuni- 
n  h\v.^  A  combination  to  prevent  persoi^s  buying  goods  taken 
execution  is  an  offence  at  common  hiw,  and  is  a  crime,  if  the 
ans  to  carry  out  this  object  were ^ those  commonly  known  as 
rcntting.^ 

fheacts  of  at!  the  public  meetings  through  the  land  looking  to^ 
1  providing  for,  depriving  Chinese  subjects  of  the  rights^ 
nleges,  immunities,  and  exemptions  secured  to  tbem  by  our 
atics  with  China,  by  means  popularly  known  as  **  boycotting/* 


State  tK  Stevran,  59  Vt.  573 ;  s*  c,  4 
f  tjtg*  Rrp.  J7S. 

Iixt  evils  cxUt  hi  the  relatione  of  capi- 

and    latvpf,    ami    Uiat    workmen    have 

ntiimcis   call  for  relief, 

iisg  men   cannot  deny. 

, .    ..-..,   . I .-..,..,.  Id   the  CO Li rt    have   no 

tmii  tu  diricharge,  further  ihan  to  say 

llic  remedy  caimot  be  fourKl   in   the 

:Qit.      State'  t'.   Sicwart,  59   Vt.   273; 

4  %€\s  ling,  Refv.  J7S. 

.'     L.f  ibe  Xenn«  —  Conspiracy  con- 

l>[  At  fitting    as    a  tneans  to    ihe 

iL      rhc  wiircl  "boycotting'*   js 

defined    It  is  freLpictiily  S]>uken 

-  vc,  me  rely  :  a  Jet  alone  jJuliLy.  x 

J I  of  a*1  business  relaiions,  irucr- 

I  (eliowbhM.     If  that  is  ks  only 

L  wHlbe  dilficult  to  find  any  thing 

uaL     Wc  maiy  gather  ^ome  idea 

.  _  J  L  n  ica  n  ( o  i; »  how  c  ve  r*   by  a  ref e r- 

lo   the    circumr^tance**   in    which  the 

1  mf[itnated-    1'hose  iJrcumstances  are 

[rd  by  Mr*  Justin  II,  McCjtrthy, 

riticiiMn  of  learning  and  abilfty^ 

>iui  Ijc  reco>»nized  as  good  authority, 

*  work, entitled,  **  lin,^Ia.nd  under  CllatJ- 
:,*'  he  says,  "  Theittrike  was  supported 
form  oractioii  —  or  rather  inaction  — 
h  4oon  became  hjstorkah  Captain 
:oit  was  an  Kuj^li-^hman,  an  agent  of 
I  I'larnc,  and  a  fanner  of  Lough  Mask, 
e  wild  and  beautiful  diiilrict  of  Conne- 
i.  Iti  his  capacity  as  agent  he  had 
;d  notices  upon  Lord  Earne'ii  tenant^,, 
the  tenanifV  suddenly  retaliated  in  a 

nil  expected  way»  by,  in  the  language 
•  and  society,"  sending  Captain 
■  Coventry  in  3  very  thorough 
The  popufalion  of  the  region  for 

*  round  resolved  not  to  have  aiiy  thing 
s  wifh  him,  and,  as  far  as  they  could 

■igt  lo  allow  any  one  else  lo  have 
to  do  with  him.  \\U  Hfe  ap* 
:ti  TO  be  in  danger:  he  had  to  claim 
e  protect  ion.  His  ser  vaunts  fled  from 
IS  set V ants  flee  from  their  masters  m 
;  (tbguc-M rickets    Italian  cUy,     The 


awful  sentence  of  e;)tcommunication  could 
hardly  have  rendered  hitn  more  helplcsisly 
alone  for  a  lime.  No  one  would  work  for 
him:  no  one  would  suppiv  htm  with  food, 
I  fc  and  h'm  wife  had  to  work  in  their  own 
fields  themselves^  in  most  utiplcasant  imi- 
tation of  rheocrilan  shepherds  itnd  the 
she p herd essen,  and  fjlay  out  their  grim 
echii^ue  in  their  de.serlcd  fields,  with  the 
shadows  of  the  armed  constabulary  ever  at 
iheir  hceis*  The  Orangemen  of  the  North 
heard  of  Captain  Hoycott  and  his  suffer* 
ings,  and  the  way  in  which  he  was  holding 
hisgiound,  and  they  organized  as-sislanee, 
and  sent  down  armed  laborers  from  Ulster. 
To  pfeveni  civil  war»  the  aiithorhicsi  hiul 
to  send  a  force  of  soldiers  and  police  to 
Lough  Maski  and  Captain  Hoycotl's  bar* 
vcsti^  were  brought  in,  and  his  potatoc'^ 
dug,  by  the  armed  Ulster  laborers,  guarded 
always  by  the  little  aimy."  State  tK  Gl  id- 
den,  55  Conn.  46;  s-.  c,  3  New  Eng^  Hep. 
849,  Whenever  courts  of  law  have  oiade 
u^c  of  the  term  '*  boycotting/'  they  have 
applied  il  to  some  phai^e  of  conspiracy. 

It  has  been  ketU  that  a  combination  and 
agreement  among  defendants,  owners  of 
steamers*  with  intent  to  injure  plaititilfs, 
and  prevent  them  from  obiainhig  cargi>es 
for  their  steamers  between  ports,  agreeing 
to  refuse,  and  refusing*  to  acce))t  cari^nes 
from  shippers,  except  upon  terms  that  ship- 
pers should  mil  i^hip  by  plainiJlTs*  steamers* 
and  threatening  to  stop  .shipment  of  home- 
ward cargoes  altogether,  which  threai-*i  they 
carried  into  effect,  was  boycotting,  Mogul 
S.S.  Co,  V,  McGregor,  L*  R.  15  Q.  H.  Iliv, 


476. 
SOS. 


Reg.  V.  Pamell,   14   Coat,  Cr    Ca*. 
Reg.  V,  Parnell,    14    Cox,  Cr,    Cas. 


Agreement  not  to  ihip  SnUarff,  —  To 
conspire  with  the  keepers  of  satiores*  hoard- 
ing^houaes  not  to  ship  seamen  at  the  offices 
of  certain  notarres,  Is  an  indiciableoffence* 
*-is  boycotting.  Emanucrs  Casej  6  City 
Hail  Rec,  33. 


613 


8ttM««t«of<^»pir»?«    CRIMINAL    CONSPIHACV.      hm\ 

or  any  other  coercive  means,  no  matter  in  what  form, 
what  channels  applied,  are  criminal.* 

An  information  which  alleges  that  the  defendants  c 
threaten  and  use  means  (the  boycott)  to  intimidate  a  c 
individual,  to  compel  it,  against  its  will,  to  abstain  fron 
act  (to  keep  in  its  employ  workmen  of  its  own  choic 
had  a  legal  right  to  do,  and  to  do  an  act  {employ  the 
and  such  persons  as  they'  should  name)  which  it  h 
right  to  abstain  from  doing,  charges  acts  clearly  pre 
the  statute* 

r.  Ptckeiaig.  —  "  Picketing,"  which  means  watching 
ing  to  the  workmen  as  they  go  to  or  return  from  th< 
ment,  to  induce  them  to  leave  the  service,  is  not 
unlawful ;  nor  is  it  unlawful  to  use  terms  of  persuasiJ 
them  to  accomplish  that  object ;  but  if  the  besetting  an 
is  carried  to  such  an  extent  that  it  occasions  dread  ol 
unlawfuU^ 

There  is  nothing  unlawful  either  in  a  strike  to  eoinp 
to  comply  with  certain  regulations,  or  informing  him  d 
of  the  strike,  or  in  picketing  his  premises^  so  long  as  I 
violence  or  molestation.* 

f.  Ass&ciafimis  of  Workman,  —  Where  the  object 
ganiEation  of  workingmen  is  to  better  their  own  cond 
designs  are  not  unlawful ;  and  while  they  are  free  In 
ment,  and  have  the  option  of  entering  into  employm 
they  have  a  right  to  agree  among  themselves  not  to  g 
employment  unless  they  can  get  a  certain  rate  of  waj 

\.  ^r  Haldwm,  37  Fed*  Rep.  193.  106  Mas*.  1 ;  M^icr  Sicvei 

%  8LitL'  Vs  Glidrleti,  §5  Conn,  46;  a.  c,  WaUb.  z  tlalyiN,  V*),  I. 

J  New  Eiif;   Kcp.  ^49,  ComHDfttl<m  to  letler  Ct 

BojoottiQg-   &   Hewipapar.  —  An  infor-  England  ;ur1   hirre   it    is  b 

maLtion  cliarg  ing  the  object  of  ^cons|>iracy  tiiav   be    atldtd,  tummcjridj 

to  have  been  tt»  coirtfici  a  iit-wspaper  com*  botiy  of   men  It*  o^^^uciatc   1 

p3iiy»  agamst  ifii  will,  by  meanftof  the  boy*  gcther  lor  the  puriJO:*c  nf   I 

con,    to  dischargi!   workmen   of    \l^  rjwn  coridifmu  in  iiiy   re*i^cci,  fi 

choiLc,  anil  employ  defendanLs  and  such  cbK     The  very  gcivittv  of  fr 

persioriA  aj^  they  should  natnc,  ch.irgei  acis  invites  tUem  to  bi  ' 

prohibited  by  u\t  Connecticut  ataiuie,  1S87*  forty ncs*      Tht^y    pii 

State    !',   CJ'iklden,  55  Conn.  46;**  c,  3  wages,  fraternize  viu..  .m^,,  ^ 

New  En^*  Rep.  849*  choose  thtir  own  emplojcrs, 

And    the    charge    that   this  conspiracy  tind  majnnion  according  to 

con lem plated  the  wholesale  boycotting  of  ttidr  own  conf4ci*?pcT.     But 

the  patrons  of   the   newspaper,  sitatc*  an  accords  (hn  Ml>crtv  l<^  the  or 

offence  within  the  statute,     JS  talc  r,  did-  like  UIktU                         -rot 

den*  ss  Conn.  46;  *.  c,  J  New  Eng,  Rep,  bound  Uj                           >s  t 

^m*  lies  and  |-. ,,                         f- 

%.  Ree.  tK  Tfiblicri,  13  Cox,  Cr.  C*&,  Si;  xh^^ts  of  iheir  1 

RcR.r.  J^auld^  13  Cox,  Cr.  Cas.  t%l.  59  Vt.  :37Ji  *  ' 

4.  Sheridan*^  Cas<?,  Wright,  Consp,  5p;  lAb«r  ti^fJA.tio3i  — AM  I 
Reg.  ?%  Shepherd,  11  Cost,  Cr.  Ciis.  335,  in    Riigland   and   America  I 

5.  Re|[;,  a/,  Dutftcld,  5  Cox,  Cr.  Cas.  404*  pressitvely  h»  I'l  '  *n  ol 
431 ;  and  also  Rcj|»  f.  Htbljctt,  t3  Cox,  Cfp  li< borers  the  of 
Cas.  E2t  Commonwealth  T^  Hiintt  45  Mass,  with  others-  J,.  .,  .  Er 
(4  Mete.)  r  M,  130;  State  v.  Uonaidsotn  3:1  beginning  wilh  the  middle  of 
N.  J.  L.  (J  VrJ  151;  Carew  p.  Rutherford,  ctntury,  -tre  lo  be  rc^d  in  tl 


|fouorcoitiinrii«j.    CJ^IMINAL    CONSPII^ACY.         A*ta  agaunt  F»Uty. 

rkmen  have  a  right  to  combine  for  their  own  protection  to 
mn  such  wages  a&  they  choose  to  ag:ree  to  demand  ;  and  while 
y  have  the  option  of  entering  the  employment  or  not,  they 
;e  a  right  to  ag^ree,  that,  unless  they  get  a  certain  remunera- 
II,  they  will  not  go  into  employment/  They  are  not  indictable 
exercising  their  option,  but  for  the  conspiracy  among  them- 
ves  to  refiise,* 

^.  Labor  Strikes.  —  Every  association  is  criminal,  the  object  of 
ich  is  to  raise  or  depress  wages  beyond  or  under  what  they 
uld  be  if  they  were  left  without  artificial  aid  or  stimulus,^ 
ikes  are  criminal  if  they  are  part  of  a  combination  for  the  pur- 
ie  of  injuring  or  molesting  either  the  master  or  his  employees,* 
rhere  is  nothing  unlawful  either  in  a  strike  to  compel  a  master 
comply  with  certain  regulations,  or  informing  him  of  the  object 
the  strike,  or  in  picketing  his  premises,  so  long  as  there  is  no 
lence  or  molestation.*^ 

|,  ^Uts  against  Fersouai  and  Property  Rights,  —  Any  combina- 
n  of  two  or  more  persons,  to  injure  either  the  character  or 
ipcrty  of  an  individual,  is  indictable,*  Conspiracies  are  indict* 
e  where  injury  results  to  an  individual.^ 


Ikation  of    that  dayr  and   their   pro- 

rtiiK— to  us,  fif  the  riihrtecntii  teotary, 

'K,  i)hr»eral,  and  lyrinnkal — were  but 

of  the  ptcvaleiit  notions  of  cUiis 

i-t  rhAi  sh;iped  and  guided  the  sr*- 

tu.i  p^jUttc-il  i>(«]icyc*f  those  days,  from 

r  iij  iriius  hnncver,  dtmii  to  rS;5,  this 

hlihun  hai  l>ecn  called  liberalUed  and 

i^ti^nized ;  aiid  to-dav*  in  lirigland  or  \%\ 

eric*,  wurkmen  stancf  on  the  same  broad 

^1  of   equality  before   the  I  aw  with  ad 

II  vocations^    professions^^  ot   callings, 

*■    "  cr,  reiS|jeciing  the  disposition  of 

■r  and  the  advancentent  of  their 

I  imtresia.     Here,  as  there,  it  is 

lor  employers  wrongfully  to  co. 

lidate,  or  hinder  the  free  choice 

I  en  hi  (he  disposal  of  their  time 

s,     Th*Tc,  as  here,  it  is  unlawful 

...iKUicn  wronj^fully  to  coerce,  intimi- 

',or  hinder  cnii>loyer&  in  the  scleLiitni 

(JKh  workmen  >i*  thty  choose  to  en\- 

\    There,  as  hett*  no  employer  can  say 

I  i,truk>n.in  he  rntiiit  not  work  for  w^- 

\  I  nor  cau  a  workman  say  to 

'  cannot  employ  the  service 

.       ..,    ,^.»rknvan.      State  is  Stewart, 

't.  J7 J  I  s.  c .  4  New  Eng.  Rep,  378. 

Rt'K'  V  Kowlandh,  5  tJox,  Cr.  Ca^r  436  j 

.  V.  1  Nuffield,  5  Cox,  Cr.  Cas.  404 ;  R- 

HbUrt^  \  3  Cox,  Cr,  Cas*  S2  \  Common- 

ltl»  f.  Hunt,  45  \tasb.  (4  Melc.)   Ill; 

cf-,  l>iTnaklson,*ji  N.  ).  L.  (3  Vr*)  151  ^ 

im  XK  kutherford*  ro6  Mass,  i  ;  Master 

edocxs'  Aaao,  »,   WaJ&h,  2.  Daly   (N. 

1. 

Re*  I'i  Joiime3rtnc:nTAJIors»8Mod.  \  i* 
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3,  State  u.  Glidden,  55  Conn.  46;  i.  c. 
3  New  Eng.  Rep,  849;  Smith  v.  I'eopic, 
25  Ub  14;  Carew  r/.  Rythcrford,  io6  Mas!,, 
10;  Snow  If,  Whcclcri  1  r3  Mass.  tJSG; 
liowen  V.  Matheson,  96  Mass,  (14  Allen i 
TOj;  People  V,  Petheram  iMJchJ,  7  West. 
Kcp.  592 ;  Slate  v.  Donaldson,  JJ  N,  J.  L, 
0  Vr*)  ^SM  MajJler  Stevedores*  Asso.  ». 
\Valsh.  1  Daly  (N.  \\\,  \  i  Rex  tK  Ferguson. 
t  Starke^  48^';  Re^j,  tK  Rowland,  i?  Q,  Ji. 
6;!  I  a.  c*,  s  Cux,  Cr,  Cas.  436;  Keg.  ?'*  iJuf* 
field.  5  Cox,  Cr.  Caa  404;  Ucg,  r^  Hewitt, 

5  Cox,  Cr.  Ca*.  \txz\  Reg.  xk  Shepherd,  1 1 
Cox,  Cr.  Cas.  3^5;  Reg.  f.  Itunn,  12  Cox, 
Cr.  Cas.  316;  Reg.  r,  liibtx-rt,  t^Cox.Cr. 
Ca*,.S2;  Nt  Perhatin  5  Hori.  k  N,  JO; 
2  L.&  1*1.35*5;  Reg,  t',  Ityerdvke,  t  Moody 

6  k.  (70;  MiUon  t-,  Eckerslev,  6  EL  &  Bl 
47;  3  Rnas.  Cr.  (ytli  ed,J  x\^l 

4,  Farrar  v.  Close,  I^  R.  4  Q.  B,  <b|; 
Hilton  r.  Eckerii,kv,  6  ElUs  &  K47  j  3  Russ.. 
Cr.  l9rh  ed*M34;  Kej^.  T^  HibWrt,  13  Cox, 
Cr.  Cas.  Sz ;  Reg  t*.  S^hepherd.  1 1  «- ox,  Cr. 
Ca**.  325  \  )^Q^,  7\  Rowlandii,  5  Cox,  Cr,  Ca& 
437;  I'^eg,  t/,  Duffield,  5  Cox,  Cr.  Cas.  432  j 
Newman  t\  Commonwealth  { Pa*),  5  Ceni, 
Rep.  497. 

5*  Sheridan*s  Case,  Wright,  Con^p,  50; 
Rep,  T^  bhe|jherd,  u  Cox,  C.  C.  325* 

p.  That  an  indicttnenl  will  lie  for  a  con- 
ftpir.TCv  to  commit  a  ctvil  injorv,  was  denied 
in  Stite  !,  Rickey,  9  N,  J,  L.  (4  HalsLj 
293-  but  this  case  was  overruled  in  State 
V,  Norton,  33  N,  J.  L.  (3  Zah,)  33, 

7*  As  to  commit  ,1  trespass — Stale  v. 
Straw,  42  N,  H.  393.  l-*"t  see  Rex  if,  Tur- 
,  13  liast,  33S,  —  io  obtain  a  horse  j  a 


BetposMlilIity 


( '/c/ML\'Ai   c  iK  vs/'Mj  c  y: 


Ini 


a.  T0  cause  Private  Injury.— AW  confederacies  wi 
injure  another  in  any  inanncr  are  nusdcmi^aoors :  ^  a 
his  rcpulalioni  whether  by  charging  him  with  an  indict 
or  not** 

IV,  Eeapaafiibility  of  Parties.  ^ — l  lusiiguf&rs  to  a  C 
—  The  instigator  to  a  crrnic*  is  ^ilty  of  the  offence 
through  his  instigation.^     The  advice,  procurements, 


triefc   ires|iaa&,  —  SUli2   v.  Clary,  (j\   Me.  imlicUrir-^  '       '   ^  ^ :' 

369,  —  I  if  r  «>  i  II  i  u  re  I  he  |  >ro  |  Jt-  r  J  y  n f  »  n  Ql  I  vj?  r ,  n  mc  re 

^Sute^A  kipic)',  u  Mc*3HGj — ^3^10  chase  tiot    in    ■ 

and  kill  canle,— Lawciy  7',  Slate,  ^  I'cx.  would  not  iiifcct  liic  puhi 

402*  justiccp  wa*  left  \\\  Houbt  11 

luiury  lo  Profertifta  or  IniineM  —  An  by  the  Kcviscct  St.itutcs  oC  1 
tiidti:iiiiri]l  licit  AX  LLnnmoti  law  *oi  a  con-        8,    Rex  -k  Arm^itrcmp,  t  ' 

.--liiracy  ti>  i(ii|>uvcii^h  a  |>ersu!i  by  ruming  f.  Kinriet^k'V*  *  .Stninge,  K>j 

Jua  iijci(c<k3ii>(»  or  tiadCf  —  Rt-x  i'.  Kecks,  1  2  Strange.  !^66:   Rex  r,  Ki 

Leach,  2?^;   Kcx  k  Ix^igb,  1  Ciir  ^  K  2^»  l68;  s,  c,  3  Kiirr.  rpo;  K 

KcJt  f/.  Co|iC,  %  Strange,  144  j  Keg.r^  Kf*w-  \V*  HL  jy^i  Reg.  ^*  ftcM,  3 

larid^,  5  Lujtt  Cr,  Ca^,  djG;  s.  c,  17  Q.  M,  ChikI  r.  Nurth,  1  K>*">.  'i^\ 
07i,^abo  to  Impovcrrisn  a  Ullur,  and  mv.*       3.  People  r,  11" 

vcftl  him  iimw  carrying  on  hb  iradc.     Kejt  ly  r.  Stiiic*  1  s  Ga 

k'.  Ecdcs  \  Leach,  5741  s.  c,  3  Uotif^,  337,  (Itiikns   *>«>   Slas^,     ,  , ,  ,     . 

Malidously  s]>eakift^  of  ana  fjublishtug  Dlt^,  h  B.  5>t.^. 
.1  |>erson  in  his  profcssicMi,  imputing  10  hnn        AdTiiihg  or  eaeonra^utr 

want  of  integrity,  and  capadiy,  mcnul  and  a  Cnina.  —  Jt  ik  a  mist  ■ 

miiralt  to  the  special  damage  of  the  rcU-  a  defendant  ciinnot  lie  > 

Hon,  i^  an   indktable   ollenuc,     Wildee  t\  ing*  cncotifagrnij,  akliiij^,  x. 

McKct,  trr   l'^.  St.  335.  unknown   |trindp,d   in  t>ie 

Ferii»saii  Injtirf , ^  A  conspiracv  f o  slan*  a  K\\\i\\t,    i?tJii|H>'*c  that  A. 

dera  fwrson  hy  charging  hini  with  a  criui*  hire  some  i>cr?^un  to  kill  C. 

fnal  orfemre  is  indiciabtc,  althonyti  x  civil  soi*  wluifse    nam*:  is  uiikno 

remedy  Is  available* --State  v*  ilfckling,  never  becomes  known  to 

\t    N.'J.  h^\\Z  \\\  208,  — or  to  charge  ih^t  person  kilN  C.  in   \m 

c«ne  witli  crime,  though  no  process  is  til>  cmplos^ment.     Will   k  ht  \ 

i^iinedi  —  Commonwealth    v.  Tibbelts,    2  mir  guiUy  a*  an  accessor?  I 

Mass.    5^6, — ^or   injure   his    character, —  tiecause  the  in.'^trumirnJ  '  "> 

SlatC-*^.  Uickling,  ^r  N.  J.  L  \\i  Vn)  ld^,  unknown  by  name  or  \\^ 

—  as  to  charge  one  with  being  the  fatlier  A  re  hbo  Id  says,  that,  if  ; 

♦  4  ^ba-stitrd,^ — Lambert  tK  Peoplti  9  Cow.  be  unknovmi  thir  indittinei 
fM*   Y.)   59^;   Reg,  t*.  Hest,  2   Ld*   Rai^m.  sorv   may  state   it  accordfn 

♦  1671  Child  ?'.  North,  f  Kebk.  2oj^  ftc3£  Cr/Pr,  |»-  O7.  It  in  .itso  h 
v/rymbcriy,  f  Rcble.  2^4.  364.  See  2  Ruas.  principal  is  (ledsiTed  to  I 
Ci,  GMj^-^or  to  charge  him  with  ttirnka-  the  indictment,  and  the  pre 
tioiH  — Child  JN  North,  1  Keble,  20J,  Sec  shows*  thai  he  (a  krwnvn^  I 
1  ULsh*  C*  L.  (6«h  cd  \  sees.  169.  140,  —or  variaticc.  Rejt  i\  Walkur, 
other  disgraceful  offence,  —  Hood  tK  Palm,  Kejf  v,  Itlick,  4  C  *  P. 

S  l*a.  St.  237,^0!   (o  make  false  charges        Hut  where  there  arc  t. 

and  accusations.    Johnson  t\  State,  36  N.  one   ehar^^ifi^  the  j 

L  L,  (5  Dutch.)  31 J ;  State  v,  liuchanan,  5  and  the  other  chaj. 

Har.  &  J.  (Md>j  317  j  Skimer  v.  Pcc»p!e,  ^5  k  is  ^ut^cient  if  eiiliL. 

ni70s  Commonwealth  r*. Tibt>ett&, 2  Mass*  Cr*  L.  %%  207,  ^^5,  3ra  231 

536;  Klfcin  2^  People,  -S  N,  Y,  177;  Rex  §§651,677;  Reg.  ^^  Tyler, 

r.  MacDamcl,  r  Leach,  45;  Rex  v  Spragg,  State  v.  Green,  ^  8.  C-  11 

1  lJun.993;  Reg.  r.'.  Best,  1  Salk-  [74.    Sec  v.  Commonwealth,  IM  \*%, 

host.  1 30 J  I  f  lawk.  P.  C.  72,  sea  a.     And  rati  -'.  People,  \%  ML  516; 

i'ven  the  legal  conviction  of  an  innocent  pie,  4  III.  (3  GHm.)  36SJ  R«j 

inanisnobar.  CommonweaJth  c  McClean,  110  111  ^6j!. 
t  Paj-s.  Cas.  (Pa,)  367.  IneUing  to  &a  arf«ne«.- 

1*  3  Chit.  Cf,  L.  tl53,  poseiv  ejtcrto  iin^tlirr  tr> 

Mv&t0  lajttry.  —  This  was  the  law  until  fence;  —  as,  if  he  h;. 

the  dec  I  fi  ion  of  f.arnlicft  n  People,  9  Cow,  ing  ihem  to  a  ii« 

^PJ,  Y.)  57s,  where  the  question  whether  an  accordingly  commiu-  m, 
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wailbility. 


CRIAf/XAl    CONSriRACV, 


lii£tig«t$rv  V^^\». 


MSt  etCp,  may  be  direct  or  iRdireei ;  by  words^  signs,  or  motions ; 

sonally,  or  through  the  intervention  of  an  agent.*  No  matter 
( tang  a  time  elapses,  or  how  great  a  space  intervenes^  between 
instigation  and  the  consummation  of  the  deed,  if  there  is 
nediate  causal  connection  between  the  instigator  and  the  act, 
insliuator  is  h'able.'* 


crsoTuiJJy  takes  no  part  in  tL"    i  Bbh. 

P,  Sharpe.  j  CoXt  C.  C.  aaS, 

/  liAuf  Wtidf^  Id  charetiig  the  jury, 
'*  If  persons  irc  ;isacmblcd  together 

'"■'    '^ ' '  r   of    three    or   niort-,   and 

tde  to  I  hose  perS'Ons  tu  ex* 

.  ibem*  with  ^  view  to  incite 

Li»  oi  iriolence*  and  \i  that  siime 

^o  connected  in  point  ol  ciTc«im* 

ih   ;i  st;li3t.Hpicnf  riot  that    you 

-onably^cvcT  the  latter  from  the 

ihat  wii^  usedt  It  appears  to  me 

vvbii  incited  are  guilty  of  the  riot, 

ih»:y   are    not    ;*ctyally  present 

.  urk     I  think  it  is  not  the  hand 

*  the  biow  or  that  throws  the 

'  ■    that  is  alone  guilty  under 

!uces,  but  that  he  who  In- 

m  J  lids,  and  induces  them 

s  to  ace  mil  pi  is  h  an  illegal 

1  Ka  rioter,  though  he  take 

art  \\\  tUt  liot.     jt  will  be  a  quej^tion 

Mie   jtiry  whether  the    riut   that   took 

■40  connected  with  the  int!amma- 

jge  nscd  by  the  defehdants  that 

.  ...,i  n   reason ablv  be   separated   by 

MT  other  circumstances  " 

linms  Statute. --The  minors  statute 

\  tliis  s^ubject  provides,  ch.  jS*  div.  2, 

,  I,  that.  — 

'        ^  vv  IS  he  who  stands  by, 

assUts,  or    who,   nut 

L    -,  abetting,  or  assisting, 

rd,  cncuoraged,  aided »  or  abetted 

tratjon  of    Ibc  crime*     lie  who 

abets.,  assists,  advL^es,  or  en- 

-hall  tie  confiidered  asi  principal, 

'     icordingly. 

iich  accessory,  when  a  crime 
nihln  or  without  this  State, 
it^  nd  or  procurenient  in  this  State, 
b"  indicicd  and  convictetl  at  the  same 
I  prindpaU  ur  before  ur  after  his 
,  and  whether  the  prmcipal   i* 
or  amcnahle   to  justice  or  not, 
iL'd  aiv  principal'* 
ivnte  abglTshcs  the  distinction  be- 
n  atCTSsorics  Ijclore  the  fact  and  prin- 
ts: liv  it  all  accc?ssories  before  the  fact 
principal,     As   the  acts  of  the 
ire  thus  made  the  act?  of  the  ac- 
c  jatier  may  be  charged  as  hav- 
the   acts   himself*  ^\\A   may  be 
Hid   pmii-^hcd  accordingly      l^ax- 
>,  i'topk\  1    ML  \%  CMlm^)36Si  Demp- 


sey  th  People,  47  til  326.  If,  ihencFote, 
the  defendants  advice d^  encouraged,  aided, 
or  abetted  the  killing,  they  are  as  guilty  a^ 
though  they  look  his  lite  with  Ihcir  own 
hands*  If  any  of  I  htm  stood  by  and  aided, 
abetted,  Of  assisted  in  the  throwing  of  the 
bomb,  those  of  them  who  did  so  ar^  a^ 
guilij/  a*  though  thcv  threw  it  themselves. 
Sec  Spies  r*.  Pco|jIc  t  The  Anatchista'  Case), 
\2Z  11 U  J ;  s*  c*,  PO  West*  Re|x  7C11. 

1,  Kennedy  v.  iVopIc,  40  ill.  488;  Reg, 
V.  Blackburn,  6  L'ox,  Ci .  Cas*  jjj  j  Somer- 
set is  Casc%  19  St.  rri.So^  ;  Kcjt  th  Coo|>er, 
5  Car*  &  \\  535;  Reg-  r.  Williams,  Uen* 
Cr*  Cas*  39 :  Ke*v  ^^  GikiJ,  1  Moody*  Cr* 
Cas.  166. 

Inflftmiiig  PuliUc  Kind.  — He  who  m- 
flnme;^  lJCo|>te's  minds,  ^nd  induces  them 
by  violent  means  to  iiccomplish  an  illegal 
objecti  is  himself  a  rioter,  Inough  he  take* 
no  part  iti  the  riot*  ke« .  v,  >hiirpe,  3  fJoJi, 
C*  C.  J 28,  See  ^pics  r.  I'copk,  122  111.  1 ; 
ii.  c.*  10  West.  Rep.  701* 

**  One  is  responsible  for  what  wrong 
flows  directly  from  his  corrupt  intentions. 
*  *  .  If  he  set  in  mention  the  physical 
power  of  another,  he  is  liable  for  its  r^^ 
suit.  If  he  contemplated  the  result,  he  i« 
answerable,  though  it  is  produced  in  a 
manner  he  did  not  contemplate.  .  ,  *  If 
he  awoke  into  action  an  indiscriminate 
power,  he  is  responsible-  If  he  gave  direc- 
lions  vaguelv  and  incautiously,  and  the 
person  receiving  them  acted  according  to 
what  he  might  have  foreseen  would  be  the 
understanding,  he  19  responsible."  i  Uish* 
Cr.  U  f  641. 

It  can  make  no  dtfference  whether  the 
mind  is  a f reeled  by  inflammatory  words 
addressed  to  the  reader  ibrouph  the  news- 

fjaper  organ  of  a  society  to  which  he  be- 
ongs,  or  to  the  hearer  thrnngh  the  spoken 
words  of  an  orator  whom  he  jooks  up  to  as 
a  representative  of  hi&  own  peculiar  class* 
Spies  i>*  People.  12;  III*  n  s*c*,7  West.  Rep* 
70  r ;  Queen  v^  Most,  I.,  K.  7  Q.  Ii*  I  »iv,  244. 

2.  Commonwealth  f '*  f jlover,  11 1  Mass. 
W*  ^^^-  *■'*  ^jharpe,  |  Cosf,  Cr*  Cas.  2S8; 
Reg*  r'.  HlacklHim,  fv  Cox,  Cr,  Cas.  333. 

In  BH  Indietmflnt  lor  a  Conipiraojr  to  mnr^ 
der. —  H  the  defendants  advised,  ervcoor 
aged,  aided,  or  aL>cltcd  the  killing,  they  are 
as  guilt V  as  though  they  took  the  life  with 
their  own  hands*  i^pies  p*  People  (The 
Anarchists*  Case).  [22  111.  t ;  s.c*»ioWest. 
Rep.  701. 
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Beipamibilltf^ 


CRIMINAL    CONSPIRACY.    &«««»• 


One  who  inflames  thp  people's  minds,  and  induce*  t 
lent  means  to  accomplish  an  illegal  object,  is  himself  li; 
he  takes  no  part  in  the  act ;  and  it  can  make  nodiffere 
the  mind  is  affected  by  inflammatory  words  addrci 
reader  through  the  newspaper  organ  of  a  society,  or  tc 
through  the  spoken  words  of  an  orator  whom  he  looks 
representative  of  his  class*  It  will  be  a  question  ( 
whether  the  riot  that  took  place  was  so  connected  i 
Hammatory  language  by  the  defendant  that  theycannoi 
be  separated  by  time  or  other  circumstances,^ 

2.  Accc*s$ory  be/nr^*  the  Fact. — An  accessory  before 
one  who,  bcin*^  absent  at  the  time  the  crime  is  con 
procures,  counselsp  encourages,  incites,  or  comnicnds 
commit  the  crime;  but  it  is  necessary  that  he  hav 
intent  as  the  principal^  And  he  who  procures  a  1 
done,  is  a  felon  :  so,  if  a  murder  be  committed  with  the 
or  consent  or  connivance  of  a  jjcrson,  he  is  accessory, 
tinetion  between  principals  and. accessories,  as  at  comn 
been  abolished  by  statute  in  some  of  the  States;  and 
before  the  act  are  all  principals.'*  In  such  States  ther 
cessories  in  murder;  all  being  principals**  As  the 
principal  are  thus  made  the  acts  of  the  accessory,  tht 
be  charged  as  having  done  the  acts  himself,  and  may 
and  punished  accordingly,* 

Ar  common  law  all  offences  admit  of  accessories,  exc 
unpremeditated  offences,  and  misdemeanors*^ 

The  statute  of  Illinois  abolishes  the  distinction  bet 
sories  before  the  fact  and  principals.* 


!•  Spies  f.  People  (The  Aimrchists' 
Caseh  i2t  III.  r ;  s*  c,  to  West.  Kep.  ^ot, 
764  ;  Reg.  V.  Sharpe,  j  Cox,  C,  C.  2^%  i 
liisli.  L  r.  i.,  i  640. 

2.  Kcx  IK  Ckirdon,  t  I^acb,  515.  Sec 
4  BL  Com,  37  ;  f  Hale,  R  t-\  617 ;  Slate  t^* 
Lynibuni*  1  Itrev,  (S.  C.)  I*.  397  %  s.  c„  2 
Am,  tiet:,  (169;  Peoijlc  v*  iJavidion*  5  Cat. 
133;  He u pie  V,  Hoclge?i*  27  CaL  340;  Noi- 


ton  ?'.  People,  S  Cow.  (N*  J,}  137;  Uiiitccl 
Suieis  :■.  Lyks,  4  Crunch,  C,  C-  469;  Slate 
r.  wVUnn,  I  Kayw,  (H.  C.)  4i  Coinmon- 
wciikh  f',  Hurky*  99  Mass.  433;  Ptopler^ 
Kn^pp,  26  Mich*  \\2i  Baker  t\  State,  12 
Ohio  SI,  214;  People  v,  McMwrray,  4 
Parker,  Cr.  R.  (X- Y.}  234;  Keiihkr  v. 
State,  TO  Srnccles  &  M,  (MW.)  \i^2\  4  HI. 
Cum.  36;  I  Hale,  P.  C.  615,6171  I  Kiiss, 
Cr.  (gih  uti.)  49*  57 ;  1  Hish-  C.  L.  (61  h  edj 
662,666. 

S*  United  5* rates  i'.  Harries,  2  1?oih!,  C, 
C.  311 ;  Common weallli  v.  McAtec,  8 
Dana  (Ky4,  2S;  Stdtc  v.  t:hcek,  13  I  red. 
(N.  C.)  L.  114;  Commiinwc.\lth  *'.  Mac*niv 
ber,  3  Ma&s.  2%.\\  ConiitHin  wealth  r*.  Har- 
low/4  Mass.   4391  Williams   r.  Sfaic,  12 

in 


V.  Goticling,  55  U.  S   \%2  W 
6,  L   ecL  693;    Cwrlin   t\ 
(Tenn.J    143;    Strati  an   7\ 
46s  i  Clem  v.  State,  33  ti 
t'.  State,  13  TcK-  t74. 

€.  Spies  xK  Peopte  (T 
Case  J,  vzt  III  1 1  s.  c  10  \ 
Kaifofd  p,  State«  59  AVa 
tK  llears.s  to  CaL  i&i  St 
iz  Ran,  550 J  fr.  c,  I  Aril. 
^'.  Stale,  J I  liid,  62 ;  Pe 
son*  S  Cal*  133 1    1   Wliar 

S.  Sljile  V.  We^itfield,  1  fi 
Lowetitftein  -f,  Peoj4c,  51 
390. 

$.  Spies  ^*  People  (Ati 
12a  UK  I  I  s^o,  lOVVe^^i    Iv 

t,  Kngli^b  V.  State,  ^ 
S'aiKs    7'.   White,   5  *  > 
liicber  v.    Slate,  45  CLi,  5 
Slate,  43  Ga.  197  ;  4  Hi.  C«i 
Ci.  loth  ed|  57. 

t,  >pir'S  T^.  IVople-.  HI  ! 
W€5t.  Rep.  701 
H 
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CRIML\^4L    CONSFIMACW   Coii«timtattod  Aci,  oto. 


Resp^nsi^iiiiy  fi^r  C^HSmnmated  AcL  —  Where  several  person!* 
?  part  in  the  execution  of  a  criminal  purpose,  all  arc  equally 
e  for  the  acts  of  each,  and  for  the  incidctital  and  probable 
sequences  of  the  Joint  purpose.*  But  a  man  is  not  to  be 
^ed  to  be  a  conspirator  having  a  joint  illegal  intent  with  other!> 
.  particular  assault  which  he  does  not  personally  commit,  by 
ving  the  misconduct  of  others  on  previous  occasions.'*  Yet 
n  men  form  the  intent,  and  come  together,  and  agree  to  carry 
ito  execution,  this  agreement  is  a  step  in  the  direction  ot 
miplishing  the  purpose,  and  it  is  a  crime,^  If  a  number 
Eicn  combine  to  attack  another  with  deadly  weapons,  and  one 
\  the  person  attacked,  all  are  guilty  of  the  murder,* 
Hicre  the  defendants,  as  a  meaas  of  bringing  about  a  sociat 
^lutioo*  also  conspired  to  excite  classes  of  workingmen  into 
tian*  tumult,  and  riot»  and  to  murder  the  authorities  of  the 
,  and  a  murder  of  a  policeman  resulted  from  such  advice  and 
)ynigement»  the  defendants  are  responsible  therefor,** 
/"here  persons  agree  to  stand  by  each  other  in  a  breach  of  thr 
:e,  with  a  general  resolution  to  resist  all  opposers,  and  in 
execution  of  their  design  a  murder  is  committed,  all  of  the 
pany  are  equally  principals  in  the  murder,  if  the  murder  be  in 
herance  of  the  common  design  * 

Ahitrs  and  Atciiors  in  Comnwn  Dtsign.  —  One  who  is  present 
ng  or  abetting  others  in  a  common  purpose,  is  responsible  for 


■  '  M:\tc,  27  Ala.  37;  Thompson 
41  ;  i\ni|i]e  v.  Woody,  j|5 
.  r,  ..,.,:in  v.  Sutc,  26  Ga.  493; 
u  v,  I'coijle,  86  111.  t43;  Brenivan  -*, 
k.  15  Til.  511  J  WilliaiH3tr.  People,  54 
jS;  Williams  t'.  i>taie,  47  Ind.  563; 
moiiweahh  r^  Campbell,  8q  Maaa.  (7 
\\  yK\  I  *'om mo II wealth  tf.  Knapp,  26 
,  (9  (Vk.)  4y6i  s.  c*,  20  Am.  Dec. 
jt)6;  Tcople  ?j,  Kiupp,  26  Mich*  ri2; 
HP,  Hlaie^  13  Mo*  3^2;  Norton  ik 
Ic,  %  Cow.  (N*  V.i  137;  Ruloff  V. 
le.  iS  N,  V,  r79;  Carnncton  f*  Peo- 
I  P;iTk*Cr*  R/(N.  V*)  336;  Common- 
h  7\  Neil  Is,  2  Brews  L  (Pa.  J  553; 
mtmwicaUh  %'     L»aley,   2   Clark  (Pa.), 

Jlrcese  i,\  State,  12  Ohio  St.  1 46; 
So  Am.  Dec.  340 ;  Comi«oii wealth  j\ 
,  2  c:Ujrk  ( I^aX  4S7 *  M^^utly  f*  Htaic,  6 
.  (Tenii-J  agq;  Berry  rv  Stale,  4  Tex, 
40:;  Vmiciil  Slates  r^  Ros&,  I  GalL 

•  ■;  Miller  t'.  Stale,  2$  Wis,  384; 
:toi>,  5  Up,  Can.  L  J*  70;  Reg, 
,  17  Up.  Can,  C.  P.  205;  Ret  t/, 
ctt,  7  Car.  &  F,  300  ;  Rex  t\  Passe ss 
r.  k  P.  aSi ;  Reg,  tu  Cruse,  8  Car.  & 
I ;  Heg,  V,  Howell,  9  Car.  &  P-  437  ♦ 
V.  Utggiii-s,  2  East,  5;  Rex  r.  Duffcvs* 
wiin  194  i  Rex  th  Modgson,  1  Leach, 
.  6 :  5,  c,  stt6  mrm.  Rex  r.  Uobson, 
rt,  P.  C*  ip;  Ref*.  v  Taylor,  U  R.  2 
,  w  I  Rex  ?'.  .Standley,  Ru^^.  &  R, 


305 :  t  f  lalc,  R  C.  439*  462;  2  Ifawk.  P.  C 
ch.  29,  f  8. 

fl.  Slfouts^.  Packard,  76  Me.  14S;  s*  c,  4*/ 
Am.  Rep.  604 ;  Rex  r^  Nicbolls,  13  East,  41 2. 

8.  State  TK  Glidden^  55  Conn.  46;  s,  *  , 
3  New  Kng*  Fie|i.  S49* 

4.  Williams  P.  Htatc,  .5i  Ala.  I. 

Thus,  where  defendant  was  engagcci  in  .1 
conspiracy  lu  forcibly  com ]jel  new  men  tt. 
leave  an  employer,  and  in  carrying  oui  I  he 
conspiracy  a  homicide  was  commiued,»uch 
homicide  is  binding  tm  htm*  State  P.  Mi> 
Cahiil  (Jovva),  33  N.  W.  Rep,  599. 

5.  Spies  7\  People  (The  Anafchbu* 
Case),  122  III.  t[  a,  c,  10  West.  Rep,  70 r 

Where  A.  and  H.  by  pre-arrange  men  t 
attack  C.  and  kill  him,  and  t>.,  not  ^>£in^ 
privy  to  their  common  de^sign,  joms  hi  the 
fight,  D,  h  not  guilty  of  murder,  ^  Frank 
^K  State,  27  AU.  3^ ;  —the  iame  h  true  m 
a  conspiracy  to  rob, — State  v.  ileyward. 
2  Nott  &  ^fc  C.  (S.  C.)  3T3 ;  &.  c^  10  Am, 
Dec.  604; — but  ii  some  of  the  parties, 
combined  to  escape,  commit  a  crime,  the 
one  who  did  not  consent,  and  was  not  en- 
gaged in  its  comtTiisstnn,  will  not  be  liable. 
People  r.  Knapp.  36  Mich.  112.  And  see 
State  T,'.  Phil  I  i  [IS  24  5fo.  475. 

6.  Spies  ?'.  People  (The  Anarcllist** 
Case),  122  111.  I  ;  s*  c.^  10  West*  Rep»  758 ; 
Williams  r.  People,  54  111  422;  Whan* 
Horn.  {2d  ed.l  338. 
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CRIMINAL    CONSPIRACY.      Jid* 


the  act  of  one  of  the  party,  providing  the  act  was  i 
of,  or  incidental  to,  such  purpose;*  but  if  the  act  co 
no  connection  with  the  coinmon  object,  the  party  corr 
alone  responsible  for  its  consequences**  Whert:  pari 
to  commie  an  offence,  the  one  who  did  not  consent, 
privy  to  the  fact,  is  not  responsible,*  After  the  eom« 
is  at  an  end»  the  act  or  dictation  of  one  cannot  affect 

All  conspirators  are  liable  for  the  act  of  each  if 
prosecution  of  the  coramon  design. '^     It  is  a  well-esta 
that  every  one  who  enters  into  a  common  purpose 
generally,  in  law*  a  party  to  every  act  which  has  bcfoi 
by  the  others,  and  a  party  to  every  act  which  may  al 
done  by  any  of  the  others,  in  furtherance  of  such  comt 

A  conspiracy  is  not  destroyed  by  connection,  at  a 
lime,  of  new  parties  therewith  ;  '^  as  a  new  party,  a^n 
[jlans  of  the  conspirators,  and  coming  in  and  ass 
becomes  one  of  them,®  And  individuals  who,  thouj^h 
calty  parlies  to  the  killing,  are  present,  and  con- 
asseniblage  by  whom  it  is  perpetrated,  are  princi 
killing  is  in  pursuance  of  the  common  design.* 

Confederates  in  a  common  desitrn,  of  which  the  off< 
spiracy  is  a  part,  are  all  principals.'**    Any  panic 

L.  Wesecin  v.   Comtnmmt^\i\\  rti    Fa,  AiiocUtiqn      for     Innc 

St.  2%%\  5.  c,  3  Ctht,  Hci>.  35  \  Wicks  v.  Power  Abulol  —  ilitL^,  ^v 

Stale,  44  Ala.  J98;   tlnttcrt  SUIcs  v,  Wil-  tJor\  l>  Immtd  for  iiin 

•**>n,   lUkl   C  C;    104;    UnUt*d  States  7A  Its    power    Arid   miih*. 

tto-iJing,  35  U.  S.  (i^  \Vhc4f.)  460;  bk.  6,  abused,  only  thos, 

I.,  Kd.  69^;  i^harp  i\  State,  6  Tex.  App.  luibk-     t.arcw    ; 

r»so;  Rex  t'.  Koycc,  4  Iturr,  207 y.  Keg.  ik    to.     Sec  Snow  f        

f ;uk^.^[l,  7  CoK.  tT,  L'a!!.,  ]57.  Bowcti  th  Mathtaon^ 96  >] 

TTiidet  the  lUiuoli  Sutat«  Eind  ll<e  con-  ^t, 

strucitoii  151  vcn  lo  it  by  the  cicdsioris  of  the  S-   People  tK  Kiiapp»  j6 

Stipreetie  Ct>urt   of   th;it  State  (llaxter  t\  1  Car   i-nw  Kcp.  252. 

)V<j|»lc»  3  CUm,  368,  and  other  castti^  ihe  4»  hnowtkn   r.   Sutc,  ; 

nun,    who,    ''  not    beinff    prcfient    siidttig,  4S2. 

;ibentng,    ur   assistiivg,  Iraih   advised,  en-  5-  State  r.  Wilson.  30  C 

cinna^ed*  aided,  or  abetted  the   pcrpetra-  kin^^  r*.  State,  17  Ga,  ^56; 

lion  uf  the  crime,'*  may  lie  considered  as  Iowa,  547  ;  State  r.  Ariioli 

the    principal  in  the   cam  miss  ion    of    the  Stale  v.  iJarkin,  49   N>   H 

trime,  may  be  indicted    as  principal,  and  Slate,  13  Ma.  jJii;   People 

rnav  !)e  punished  as  principal.     The  indict-  Mich.  119;  CuyJer  t\  McC 

iiicnt    need    not  ^ay  any  thing   about   his  2^4;    Heine    v.  Conmiunw 

havinj5  aided  and  abetted  either  a  known  14S;  Hardin  :v  Stsiie,  4  T 

]iTini:i[>al    or   an    nnknown    principal.      It  6*  McKce  »>*  State  (Ind 

may  simply  charge  him  \vlth  having  com-  8tS ;  Card  t\  State,  roi^  1 

miucd  the  murder  as  principal.     Then,  if.  West    Rep*  8t,  S2. 

iipun  the  trial,  the  proof   bhows  that    he  7*  United  Statc5>i*,Nimt 

aided,    abelted,  as^skted,   advi^d,  or  en-  C  C,  til. 

couragcd   the  perpetration   of  the   crime,,  S*  People  r',  Mather,  4 

ihe  charge  that  be  committed  11  as  prm-  z2^\  s*  c ,  21  Am.  Dec,  12: 

cipal  m  established  agaiti&t  him.     It  would  6.  Spie*    r^.    ^VoJ>le    V\ 

make    no    difference    whether    the    proof  Ca^cK  t21  HI.  i;  s*.  c ,  lO 

showed  that  he  so  aided  aiid  al>cttcd,  eti,.,  a  Commrtn wealth   v.    Dalev< 

knnwn  principal  or  an  miknown  principal  150;  K<;?^'  "^'^  Jackson*  7  C 

3.   Frank  t\  State*  ^7  Ala.  37  ;  People  i\  Whart.  Horn.  %  ^u 

Jvcith,  51  CaL  2^1;   Jieittc  f\  Common-  10,  Williams  r^- State.4? 

wealthy  91  f'.i.  St/r4S.  r.  Slate,  ti  Mn   i^t, 

020 
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C RIM IX 1 1    CONSPIRACY.    Mutual  EeiiMsniibiUty. 


:erled  felonious  plan  renders  a  party  liable  as  principal.'  All 
XTHL^d  in  the  execution  of  the  common  purpose  are  cquallv 

hough  the  common  design  is  the  essence  of  the  charge  ot 
^piracy*  it  is  not  necessary  to  prove  that  the  defendants  came 
rlher,  and  actually  agreed  in  terms  to  that  design,  and  to  pur- 
it  by  common  means.  If  they  pursued  by  their  acts  the  s.ime 
ct  often  by  the  same  means,  one  performing  one  f>art,  and 
;her  another  part  of  the  same,  so  as  to  complete  it  with  a  view 
he  attainment  of  that  same  object,  the  jury  will  he  justified  in 
conclusion  that  they  were  engaged  in  a  conspiracy  to  effect 

object** 

/here  the  raeins  are  not  specifically  agreed  upon  or  under- 
do each  conspirator  becomes  responsible  for  the  inean&  used  by 
co-con  s|)f  rat  or  in  the  accomplishment  of  ttie  purpose  in  which 
f  are  all  at  the  time  engaged,  although  there  was  no  specific 
nt*  and  no  special  malice  against  the  party  slain** 

The  Act  of  Ont  the  Act  of  AiL  —  Where  men  combine  with 
nt  to  do  an  unlawful  thing,  and  in  the  prosecution  of  their 
nt  one  goes  a  step  beyond  the  rest  of  the  party,  and  does  acts 
crh  they  do  not  perform,  all  are  responsible  for  what  he  does ; 
there  should  be  concert  of  action,  —  an  agneement  to  do  some 
iwfui  thing,**    The  least  degree  of  concert  or  collusion  between 


ComnionweaUb  v.  Knapp*  26  Mass, 
ck  M9fi;  S'  c.,  20  Am  nec*49»  i  ^^'^r- 
People.  8  Cow  \S,  W\  137;  Hrce^e 
lie,  U  tJhio  Si*  J  46:  liex  t*.  Manners, 
it,  &  P.  801 :  hissing hwrsi'*  Case,  i 
,  \\  C.  462, 

U  niied  StatT*  v.  Goldbt-rgr,  7  Hi^s.  C. 

^5  J    Utiilt'd   States  v.   Nunnemachcr, 

*,  C.  C*  ni  i  Ctimmon wealth  z\  llar- 

|S  MiS4.  (7  Mttc.)  A^2i  Reg.  t\  Fcl- 

V  19  Up.  Can.  Q.  IJ.  48;  Hex  ^\  r*ar- 

I  W.  111,392;  Reg,r^Miirph>',8Car.& 

71  J<r  g.  r.  ijlavin,  17  Up  Can.  C*  P.  ZO^  \ 

rtlaidL  9  Car.  &  R  277  ;  Keg,  v, 

ii.  126;  L'nited  Stales  r-.  Uanau, 

MrcMi.  C.  C    i6S^  *Kmiih  ik  Stale,  %t 

407;  |acki»on  j\  State,  54  AUt.  334: 

ff  T\   State,   13  Ark.  236;  jawsoii  r^. 

',  32  Ark.  220;  State  v*  Jackaon,  29 

Vn,  jy;  lirown  v.  Smfih»  Sj  HI.  294; 

n%  t\  CtnniMmiweijtth,  3  Serg.  h  K. 

2*0     Sec  J  Afch  C\  Pr  622, 

1  ...  ,1    _  ^^^^  ^  consiiiracy  to»com.* 

A\\d  both  n>rtsf>irators  were 

^   and  al>ctiin|;  the  cummnii 

U  are  e*|Ually  liable  for  all  the 

.^  es.     People  v.  Woody,  45  Ca!. 

\h  t-%icr  ZK  Siate^  36  Al^.  107 ;  Com- 

irealili  p,  U'Urieni  66  Mais.  (12  Gush- J 

five  or  »i%  perspn?  cnnsijirc  to  invade 
i\\  b«JUsehQUi,  and  go  iKerc  anned  for 
mrpose  oi  anacking  atid  beating  him, 


and,  fn  furiheririce  of  this  common  design, 
one  of  them  gels  into  a  diflftcuky  wifU  hnn, 
and  kills  hitn,  the  others*  bciMij:  present,  or 
near  at  hand,  are  gut]  I  y  of  murder*  all  hough 
they  did  vml  intend  la  kill.  Willmms  rv 
Stale,  Si  A\a.  i.  Aiul  it  b  mnnaterial  who 
fired  the  faul  shot,  1^  iiH  are  galUy,  Peo- 
ple V,  VVomlv,  4SCaL  2S9;  Spjcit  f,  P<:oi>k 
(  rh<?  AnarchifitJi'  Caiie),  I12  III.  1  j  s,  c, 
10  West.  Kcp.  701. 

9,  Spies  V,  Peo|jle  (The  Anarchi**U' 
C.i.se),  1-2  IIL  i;  &.  Ch  10  WeM.  Uep. 
701 ;  The  MnsseUs tough  Case*  5  KetL  Kcp. 
63o;  Frank  r%  Stale,  27  Ala.  37;  Thonip 
son  r.  Siatc^  25  Ala.  41;  Ilanna  ?%  I'eo 
pic,  86  IlL  243;  Csirrington  f.  f*copie,  f* 
Park.  C.  K,  IN*  Y,)  ^36:  Keg.  f .  llilfon.  s 
Up.  Can.  L.  J  7Qi  Keg.  v,  Le*.%  2  McNallv. 
Ev.  634 ;  Reg,  Z'.  SlaviPi  17  Up.  Can.  C.  P. 

^^\    .  . 
C  bpies 

Case),  izz  \\h 

701, 

0.  United  .St^aies  r.  Kinne,  23  J'ed,  Rep. 
748;   Peo,>le  ^^  Powell,  63  X.  ¥.  «S. 

It  U  well  jMfltled,  that,  when  the  fact  uf 
a  conspiracy  is  once  c>l.4blihhcd,  any  act 
of  one  of  the  cons|nrator>  in  the  prose- 
ctilion  of  the  eiitcrpriae  is  cooMdered  the 
act  of  all.  Nudd  -z*.  Huiruwfi,  91  V.  S, 
(I  Otto)  426;  bk,  23,  i..  cd.  286;  I  Whart. 
Cr.  L,  (6th  edj  §  703;  3  Greeiil.  Ev,  ^ 
94. 


People   (The    Arvarchisi^s** 
I  ;  s-   c,   io   West.    Rep. 


im 
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CRIMINAL    COxVSPiRACW 


the  parties  to  an  illcEcal  transaction,  makes  the  act  of 
<»f  all.» 

Where  a  party  is  shown  to  have  acted  conjointly 
he  cannot  cortiplain  if  he  is  charged  with  having  coi 
them  in  prodycin^  the  results,  even  though  the  nam 
conspirators  were  not  known  to  the  grand  jury,  and  ' 
so  states.'*     It  might  be  otherwise  if  all  the  co-con 
known  to  the  grand  jury  ;^  for  he  who  enters  into  a  ^ 
or  conspiracy  to  do  such  an  unlawful  act  as  will  proba 
the  unlawful  taking  of  human  life,  must  be  prestm 
nnderstood  the  consequences  which  mi^ht  reasonably 
to  follow  from  carrying  it  into  effect  *     Individuals  ' 
not  specifically  parties  to  the  kilHng,  are  presjcnt,  : 
to  the  assemblage  by  whom  it  is  perpetrated,  are  prin 
the  killing  is  in  pursuance  of  the  common  design*'^ 
presence  on  the  occasion  of  the  conspiracy  is  not 
make  one  guilty.    One  must  incite,  procure,  or  encour 
but,  if  a  person  joins  the  conspiracy  after  it  is  formed, 
a  coconspirator,  and  the  acts  of  others  become  his  ac 
tion-* 

Where  several  conspire  to  do  an  unlawful  act^  all  ai 
the  acts  of  each,  ifdone  in  the  prosecution  of  their  p 

V.  The  In^etment—  i.  Venue.  — The  venue  may  be 
county  in  which  an  act  was  done  by  either  of  the  con 
furtherance  of  their  common  design,®  and  may  charge  i 
with  parties  unknown.^  In  the  States  generally,  a  c 
mdfctable  as  a  common-law  offence.***    But  it  must  ap 


I.  Jack  so  [X  tf.  ^tate,  U  Ala.  2U 
fv  Siaie,  52  Ala.  407;  State  t\  Wilson, 


Siniih  fi.  Kpics    fK    t^Qple    |T 
Case  I,    121  III  t,;  5.  c, 

Conn.  500 ;  Tompkhis  tJ,  Stale*  17  U 3*355;  701. 

Ferguson  t\  State,  j*   Ga.  658  j   lieidt'.  t.   United  Stales  f\  Jnl 

State,  50  Ga  6S11  ^mnh  v.  People.  25  l\L  Rep.  682;    Johnson  t>.   M 

J7;  a,    c,»    76   Am.  Dec.    tSo;    thrown    ?%  52Q. 

People,  S3  111,  J9 1  i  Slate  i\  Nash,  7  Iowa,  *  t.  State  f,  Wilson, 30  Ci 

347  ;  St<\tc  V.  ShelletJy,  S  towa,  477  ;  Slate  kins  ? .  State,  17  Gi.  33)6 ;  I 

7\  MyeTSi  19  Iowa,  517;  Sutc  t\  Jackstun^  Ga.  6iii ;  StiHc  v  Nash,  t  I 

2*}  Lv.  An.  554  ;  State  v.  lluchanan,  j  liarr.  r.  Shellcd)v  8  Inwa,  4: ' 

k  I   (Md.f  317  ;  Commonwealth  v.  flarlcy^  10  Iowa.  517:  <ifcen  i 

47  Mass,  (7  Mete.)  462;  Green  tk  State*  T3  Fcr          ■'-     "-•   "     " 

Mn,  I^S^j  Carrmfiton  f'.  l*eo|>le,6  P.ifk.  Cr,  t* 

H.  (N.  Vj  336;  CoUm>  7  A'ommon wealth,  Stai 

3    Serg.    &     R.    (Pa,)    220;    Hannon    1^.  A^  where  a  Irioni 

Stale,  5  Ten.  App,  J4C>;  Philtips  i/,  !4tate,  5i>mc  ficrson  with  ^^ 

€  Tex.  A|jp,  364;  Uniietl  Stages  v.  Gold*  in  concert    C;irriii;;ton  r, 

iM^rg,  7  Ihss.  C.  C.  J  75;  United  States  v*  Cr.  R.  136;  4  A  J  a*  603.    Se 

Donau,  ii  iSlatchf.  C  C,  i&S;  Reg.  r.  pel-  Aco»mVui:^.s. 

lows,  19  Up.  Can.  Q.  B,  48;  Keg  v.  Slavin,  8.  Common  wealth  i 

t;   Up.  Can.  C.  P.  J05;  3  Arch.  Cr,  Pr,  fPa)    575;   Kc)t  r.    Ft 

6^2;  2  WharL  on  liv.  g  1206.  480. 

%  People  V.  Mather,  4  Wend.  (N.  V.J  t^    Peopte  v.  Maihet 

zz^l  s*  c.,  2t  Am.  Dei".  12*;  Rex  f^*  Steclei  2t\ii  s*  c,  21  Am   DeL.  \^i 

2  Moody,  Cr»  Caa*  246.  10.  Cmnmon wealth  v.  H* 

3,  Whart,  Cr.  PI,  &  Pr.  f  |  1(34,  rr  t.  Mt  ic.»  1 1 1  ;  s.  t.,  38  Am>  Dc 

i,  Spies    tf.    PeopJe    (The    Aiiiirehists*  i'nilc,  la  Mn\n»  164  j  State 

CoseK  122  ni  1,;  s.  e.,  10  We^t*  Rep*  701.  N.  J,  l«  (3  Zak)  ^ 
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of  the  indictment  that  the  object  of  ihe  conspiracy,  or  the 

.OS  to  be  employed,  are  criminat.'     Active  participation  in, 

simply  passive   cognizance  of,  the   illegal    action,  muiit   be 

/here  the  offence  is  in  the  conspiracy,  and  not  in  the  acts  com* 

:cd  for  carrying  it  into  effect,  the  charge  is  sufficiently  made  in 

'  terms  describing  an  unlawful  conspiracy  to  effect  a  bad 

.  ,  ■  s 

n  a  conspiracy  to  commit  a  felony  or  a  misdemeanor,  a  general 
gation  describing  it  in  general  terms  is  sufficient  ;*  but  a  gcu 
allegation  is  not  sufBcient  where  the  object  is  not  crimiival,^ 


r.  Jones.   13  !owa»  269:  Com- 

'<y  V,  F.astfftan«  5^  Mas*;.  (1  CusK.J 

s.  C,  48   Am,   I  He.   596;   Corning  in- 

t»i  ^.  Hhedd  61   Mass/t7   Cu^li-)  5r4. 

i;t*  must    be   stated    upon   the 

-  in  the  jmlgmcnt  of  law  consti* 

nn  otic  nee,  whether  in  the  object  or 
n.  Sute  £*,  Steve ris,  30  fowa,  jgl  i 
t  f^.  Urmiston,  66  low^i  [4  "5;  Stale  i>* 
cr.  5fS  lowa^  554 :  State  ?'.  Kewctt,  3 1 

Kvaris  t\  People,  90  TH.  384* 
iti%  an  allegation  that  A.  and  B.  con- 
id  to  do  an  act  so  that  C  should 
Hit  a  felany*  h  ml  a  sufficient  allr- 
in  *h3t  the  purjKJse  of  the  ^ci  was  Id 
ee  him  to  commit  ft,  or  al>et  in  its  per- 
»tioii,    ComraonweaUti  v.  Barnes,  132 

Keg,  V.  Selsby,  S  Cox,  Cr,  Cas.  495, 
;  Rej*. -',  Harris^  i  Car.  &  Marsh.  651; 
5n  TK  Ecker.slev,  6  EL  &  151.  47  t  s.  c, 
S!^7;  ^S'LJ.  U.  R  199;  R^xv. 
<j  T.  R*  6rg;  Rex  t\  Eceles,  t 
ti,  '.:.  C,  274  ;  Walsby  r.  Anley,  J  El. 
516;  3.  e.*  7  fur,  N,  S.  465;  p  L  J. 

:.  Ill;  g  w.  R.  271;  3  L.  i\  n;  s. 

Ref^-  r.  Rowlands,  17  Ad,  Si  E*  (K.  S.J 

f-  n.  a  67 1 J  21  L  J.  M.  r.8i  i  5  Coji, 

';    Keg.  f^,   Druitt*   10  Cox,   Cr, 

Eicff.  i\  Bunn,  13  Cox,  Cr.  Cus- 

^    -  '  '^^.tL  Riley,  L   R.  6  Eq. 

1 1  i p  Co/ 1\  M eO  reg o r, 

,    ,  476.  Cfiinmonwealth 

im£f  45  H,km.  (4  Mete.)  111,  isS;  s,  c, 

^m   nee.  316:  Smith  tk  People^  ^5  lH- 

1  Dec .  780 ,  Commonwealth 

!>t.  (Pa.)  36!  Carewtr,  Rnth* 

ig9    of    Character   of  4et,^Tt 

rssary  to  aver  ktiowledge  in  the 

fHifJr-fits  of  the  wroTigfiil  character  of 

mitters   and    things   charged    againsi^t 

%*     tf  an  act  in  its  uaturml  character Ii5* 

Linil  riLolky  is  unlawful,  knowlefipe  of 

.r  w,  ...,i   .h.r,.v»pi-  i^  pre&iimcd*     It  h 

:ame»  wrotijiful  by  the 

ntil  nf    fortuitous   Ita- 

» HUE  ofdiiiaFily  attendant  upot*  it.  Thu? 

IS; 


in  Stale  7'.  CirpcnicT,  54  Vl.  55T,  the  fc- 
9|>ondetii  was  prc^umccf  to  know  that  h 
was  unUwfi*!  to  jt.^siult  Liirose  as  an  indi- 
vkliial.  So,  for  jiucfi  a^ssault.  no  avcrmctit 
wa^  iiecc^iiafy  to  bring  home  to  blm  knowl- 
edge of  the  Vrongfol  quality  ol  hb  act. 
ikM  when  the  same  act  Wpis  enlargetl  to  the 
grade  of  :vn  oflcncc  for  imi^cdinfj  Laro^ic  s» 
ft  public  officer,  it  toak  on  :i  character  so 
alxiormal  that  knowledge  of  thU  ariificral 
quatily  of  hb  act  ni  the  re&|>ondent  must 
fje  aJleg^d  in  order  to  lay  a  basi*i  for  n 
guilty  intent.  State  ?'.  Stewart,  59  Vt.  573  j 
s.  c,  4  N<^W  Eng.  Rep.  37S. 

4.  Commonwtaltli  ?v  Eastman,  55  Mass*. 
(1  Ciish.)  itSg;  s,  c.»  4S  Atti.  iHc.  ^96; 
Wood  r.  State,  47  N.J.  L.  (iS  Vr.)  461  ; 
ft*  c.i  I  C«nt>  Rep.  443- 

6,  Commonweakfi  e\  Shedd,  6t  Mass,  (7 
Cush,|  51 4  ;  Commonwealth  «>.  Walfacc* 
S3  Mass.  (t6f;ray)  22 r. 

If  the  mean 4  to  fie  uaed  are  not  neccs* 
sarily  iml awful,  either  by  statittc  or  the 
comiiron  law,  and  are  laid  as  the  tm'pux 
tfififii,  then  a  particular  statement  of  the 
means  to  be  used  must  be  set  out,  so  thsii 
the  court  can  see  on  the  face  of  the  indici- 
mcnt  that  a  crime  has  liecn  commiitetl. 
In  State  tA  KeacK  40  Vt,  113,  the  court 
laid  down  the  rule  as  follows :  **  The  ad- 
judged cases  uniformly  recognize  the  rufe 
that  ii  general  allegaEkm  that  two  or  more 
persons  cons^pired  to  effect  an  object  crhni- 
nal  u\  itself^  — as,  to  commit  a  misdemeaiioi 
or  fcinny,  ^  h  sufficient,  even  though  the 
indictment  omitj*  all  charges  of  the  pariicii- 
lar  means  to  l>e  used;  and  the  ca.'^cs  are 
now  equally  imiform  in  hnkting  ihiit  if  the 
agreement  orcondiimallon  he  la  dn  an  act 
or  to  effect  an  object  not  criminal*  1>y  ibe 
Uise  of  im lawful  means  a  general  charge  of 
a  conspiracy  to  effect  the  object  is  notjtufli- 
cient ;  aud  the  charge  of  such  a  cons^^iracy 
must  be  nccompaivied  with  a  particular 
Htaiemeiit  of  the  means  by  which  the  object 
of  the  conspiracy  was  to  be  effected,  i^o 
that  thoiac  meanji  may  a|>|>eaf  to  lie  crimi- 
nal, or  the  iodrctmeni  will  l»  bad**  Stale 
V  Stewart,  59  Vt.  271:  ».  c,,  4  Xe«r  Eng- 
Rep.  37S. 
2'.\ 
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If  the  indictmint  be  too  general,  the  court  will  ord 
ticulars,  though  not  a  statement  of  specific  acts,  n^ 
place  of  their  occurrence.*  Where  ihe  object  of 
IS  the  commission  of  a  misdemeanor,  or  any  nnlai 
means  to  be  used  need  not  be  set  forth.'^  And  w 
ipiracy  to  do  an  act  is  to  do  an  act  pi-rse  indictal 
means  nor  the  overt  acts  need  be  stated  ;  merely  si;^ 
IS  sufficient.^ 

2.  N0  Ovett  Ac$  need  be  alleged.  —  It  is  not  need 
ovt:rt  acts  when  the  conspiracy  to  do  the  acts  is  t| 


li  Reg.  f-  Kcnric,  5  Q.  B.  49;  Reg.  r^ 

Ilamilmii,  7  Car*  &  \\  44J;  State  t\  Uart- 
IcU,  30  Mc.  tj*;  Suie  t*,  Bui:hanaii,  5 
liar,  k  J.  (Mtl)  517;  L"ommo(iwe;ilth  tK 
Ward*  I  Ma:**.  471i  Cooimtinwcalth  v* 
TibijcUs,  1  Miss.  5j6;  CommoiiUfccaUb  tu 
Warrant  6  M»^».  75 ;  f*eopJc  e^  KichartU*  i 
^fkh.  2(6;  a  c,  u  Am*  Uvc  75 j  Cpm- 
TTttTitwcaUb  V.  McKissorf,  S  Scrg.  U  R. 
(Pa,>  42Q;  s.  c,  n  Am.  Dec,  354 ^  I^^g.  t?. 
E»<liiilc»  I  Fost*  &  F,  213:  keg.  V.  Roy* 
croft,  G  Cojf»  C.  C.  76;  kca,  f/*  iSruwii,  S 
Cox,  C.  C  69 ;  Keg.  V.  tl^tnilton,  7  C:ir»  & 
P  443 

2.  State  tf.  Ornii^ton*  66  Ifiwa,  143^  Feo 
tile  Ef  Pet  he  ram  (Mtch.^  7  West,  Rep.  592; 
Peuple  V.  CJark,  lo  Mich.  310;  Ros.  Cr. 
F.V,  3.S7. 

ITol  awful  Act  hj  Ualftwfiil  Mtftni. — 
Where  the  couiTls  in  an  ii^dicnnent  charge 
A  eon^piracy  tu  ctJ^mmit  an  act,  unlawful  at 
Commun  lawp  by  means  im^awlul  under  the 
stattue,  \t  is  tiot  necessaiy  to  set  on  I  specie 
lic.illv  the  kind  o£  IhrealiiT  ur  mcthncfs  of 
inttmuLitioiit  madt;  use  of*  The  words  of 
the  statute  may  be  u^ed  without  setting 
forth  their  meanmg.  Th*is  in  Keg.  tf, 
Rowlands,  17  A.  &  E.  N.  S^fi??,  the  l\i* 
diet  men  t,  ainon^  other  thing^i,  charged  a 
conspiracy  to  force  workmen  to  qnit  the 
empJoyment  of  the  Mr^sr?^.  I'eiry*  by  x%^m% 
thrcai:^  and  iiuimidatiod,  Tl^e">tauite  (6 
Gen.  IV  chap.  129,  %  3)  fmbkis  the  use  of 
such  nie,in*.  The  cnuit  said,  "It  is  ob- 
jectedihat^iomeemintsdo  not  disclose  the 
nature  of  the  mole 'Station  or  inlimidarton 
by  which  the  cnnspifacv  was  to  take  efirct; 
but  thk  is  quite  unnecessary.  The  words 
of  the  legi'^latnrc  arc  nsed ;  the  terms  m 
uueM^on  have  a  meaning  stamped  upon 
tiicm  by  the  Act  (6  Geo.  tV.  chap,  159* 
§  jK  and  we  must  take  it  that  they  are 
used  here  in  that  sense.  Aiid  thev  ate  not 
employed  as  de«»cribin^  the  substantive 
offence  fnr  which  the  indictment  is  pre- 
ferred: that  offence  cmiftists  m  the  con- 
spiracvi  which  is  a  conspiracy  at  common 
taw/* 

In  Commonwealth  v^  Dyerft  138  Mass. 
70*  under  a  statute  sImiUr  to  that  of  Vcr* 
tooni,  a  like  decision  was  made ;  and  sttch 


IS  the  general  rule  xn 
even  where  (he  5tatntj 
offence.    1  Wbart*  Cr 
Cook,  33  Vr.  437  ;  J^M 
373 ;  s  c.,  4  N<w  En-.J 

I.  U'ConBcll  V.  \if 
155;  Reg.  tK  CarlisleJ 
s.  c  ,  6  Cox,  C>  C  t^ykl 

Ueans  need  not  lai  1 
dictment  tor 
dicublroftti 
set  out.     It  i>*-. 
out  the  offence  lo  be 
such  as  will  describe  l| 
law*     Thomas    r,    Pe^ 
State  If.  Ormlstnn,  66  ' 
Dent,  3  Ciir  &  J    (Md 
ktt,  30  Me.  t3z;  Siiul 
186;  People  V.  Ihi^h.  f 
Ifaien  t\  Commuimca 
Comnnrnwealth  v^  Rn 
(Pa,)4<'i|;  State  t%  No 
V.  i-n,ii^ins,  «  East,  51  j 
Am  tit.)  263. 

SuBeieno;  of.  —  A 
whteh  rritrely  chatges 
an  unlawful  act;  andJ 
charges  a  cott^inracyl 
act  by  unljtnfnl  mriiui 
59  Vt.  273  :  ^  ■- '♦  4  ^^ 

Cbargiag  Of  fani^  ia  1 
Where    the    Inngtt.igej 
adoy>ted,  al]    the  etenM 
eonmernfcd,   and   the 
have  been  with  Ihe 
sufficient.     Cfmimonv 
Masfi.  70;  Rej»,  t\  R*iii 
5  Cu%,  t\  C.  436;  Stl 
4<tK  ^t.itc  ?'.  Cook, 
Stewart.  59  W\.  273;  s. 
378;  (  VVhart.  Cr.  I^f 

4,   Sutc  J',  Uartleit, 
t?.  Ripley,  31   Me.  jS6j 
Eai<^tmai>,  55  Ma*fs.  if 
Am.  I)ec.  596;  Co  mm 
6r  Mass.  (7  Gush. I  ^r 
State,  49  fiul.  136  J  AijL 
4  Mich.  414;  ».  c,  51 
V.  .State.  48  Miss, 
7  lb.ib.  |N:Y.)3f}tj 
Midi,  268;  State   V.  K 
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ftir  it  is  an  offence  complete  in  itself.*  Where  the  conspiracy  is 
t'tself  un lawful,  pleading  the  offence  is  sufficient ;  and  charging 
overt  acts  may  be  considered  as  surplusage,  or  as  mere 
vation,^  An  indictment  is  not  bad  for  duplicity  because  it 
the  overt  act  by  way  of  aggravation,  where  the  conspiracy 
plete  without  the  overt  act.*  If  overt  acts  were  charged 
in  the  indictment,  and  sustained  by  proof,  such  acts  would  be 
merely  matter  of  aggravation^*  or  evidence  of  crime;*  for  the 
oven  act,  wherever  committed,  is  a  renewal  of  the  originEl  con- 
spiracy by  alt  the  conspirators,** 

3.  iV/ier^  Ike  Aleam  are  UniatvfuL — ^  Where  the  gist  of  the 
offence  consists  in  the  unlawful  means  used,  these  means  should 
beset  forth  by  direct  averments  of  facts  sufficient  to  continue  the 
offence."'  But  when  the  object  to  accomplish  which  the  alleged 
conspiracy  is  formed,  is  not  unlawful,  but  the  offence  consists  in 
the  use  of  unlawful  means,  the  means  must  be  particularly  ^t 
forth  in  the  indictment.*    When  the  object  or  purpose  ot  the 


ITnitcd  Sutcs  V,  Dii^tin.  2  Bond,  C.  C 
^i\  KcJt  r*.  Kiirners»  1  Strange^  195;  Reg, 
w  tiomij^rti,  9  Q.  B.  S24;  Reg.  c',  Hey- 
ttaniT,  iz  Co3(,  C.  C.  jSji  Keg*  ik  Sewar^ 
I  Adul  k  El,  706. 

1.  H>c  |'oulterer*s  Case,  9  Coke,  55; 
Re»  V,  Kiiineriiley,  i  Strange,  rgj  %  Reg.  t\ 
HcHi,  2  lA,  k^^rm.  1167;  State  ej.  Cawood, 
I  Slew,  (A (a.)  360;  I^iuirhighaTTi  ik  Statei 
49  hid.  \^i  Uaacs  r,  State,  48  Mks.  234; 
SUie  V.  Htraw,  42  N-  U.  392;  State  u. 
kkcUy,9  N,  1.  L.  (4  Halsi,)  293;  People 
*.Milhcr,  4  VVemL  (N.  Y.)  229;  s.  t.%  2 1 
Ant.  Dec*  122;  Stale  i:*.  Younger,  i  Dev. 
|X.  C,\  L,  357;  Ke*|>uyica  ik  Uo%%  2 
Veitei  (Pa J,  1  ;  s.  c,  2  U-  S.  {2  DaU.)  239; 
bk.  r»  L  cd.  364;  Comtnonwcalth  :'■  tiliss, 
il  PhiJa.  (Pa J  5S0;  Heine  v,  CtimiTion- 
«rahti,  91  l*a.  St.  1 45 ;  jnhnsiiii  i*.  Siaee»  3 
TtJf,  Am>.  jc^i  St4l€  7*  Noyes,  25  Vt  415. 

Itw  Jersey  IlootriiiM*  —  But  in  New 
Jcr»<-Vp  AUIiiQugli  it  is  acknowiettged  Ih^t 
nich  were  tKe  common4aw  docttines.  Still, 
it  k  htiti  ibaf,  under  ihe  st.itute,  same  act 
muAt  l>e  dune  in  execiiiti<:in  uf  the  design 
agreed  Ufxin  to  complete  the  offence*  State 
t».  Norttiit^  23  N.  J.  I-  (3  Zab.)  33. 

2.  St^le  :-,  Cawofjd,  2  Stew,  t^  P*  (Ala.) 
360  ♦  State  -f.  ISartlett,  p  Me-  132;  Slate 
IJ,  kifjlevi  JT  Me.  3.S6;  Commninv-eahh  t\ 
TiM)cltS|  2  Mass,  536;  Co mrnon wealth  t^ 
Dam, ^  Mas*  41 5 J  State  t'h  Huiihatian,  5 
Hit,  &  J,  (MdJ  317;  Stale  f.  Straw*  42 
^'  il'  39 1 ;  Cullhts  t*.  CommotY wealth,  3 
Serg.  &  k,  {l^,|  520;  Sute  t'*  Noveis,  25 
VL4*s. 

3*  Sute  T^  Onnt$ton,  66  Iowa,  143. 

Airtrriiif  Mema*.  — Where  the  coiispir- 
'  *CY  «t*cfl  is  ilic  crinvc,  it  is  wliullv  iimicccs- 
'  Mryttia^er  the  meinj*  by  whith  ihcttmspir- 
[  icy  Wi2i  to  he  canicd  out.  St.iie  v.  Koye*, 
I  J5  Vt*  41 5,  4 12.     1  Tcrcin  tits  the  diiiimctioit 

4  c,  wf  i^-  i^  m. 


(between  ihc  case  of  State  v.  Stewart,  59 
Vi,  573  *  s,  c*»  4  N'ew  Eng.  Kcp.  37S,  and 
Coinmonweakh  r,  l^fum,  45  Ma^.  (4  Mete.) 
tit;  s.  c.t  iSi  Am,  Uec  34S,  In  tbe  ktter 
case  the  sunstantlve  ofifeiicc  was  a  conspif- 
acy,  but  not  to  do  an  unlawtid  act;  and  the 
ineans  laid  for  k*  accompliahment  were 
laid  a&  mere  tn alters  of  aggravation,  and 
for  that  rea^aon  no  crime  whatever  was 
charged  in  the  indictment.  But  k  was 
otherwise  in  Scatt  ik  Stewart. 

4i  State  V,  Noyes,  25  V't,  415 ;  Colli ni  f^ 
Commonwealth,  3  Serg*  &  R.  {Pa. J  220. 

5,  Ctnnni  on  wealth  ;'.  Corlie^«  S  FhiTa. 
(Pa.)  4501  s.  c.,  3  biewst.  (Pa,H75. 

0fe  Slate  ^^  Ch:i|jin,  17  Ark,  501  ^  Johns, 
%K  State^  19  Ind.  421  ;  liloomer  ik  State,  43 
Md,  32 r  J  Commonwealth  i'.  White,  123 
Mass  430;  St,itei^*  HamiUon,  J3Nev.3S6; 
Common  wealth  v,  Corlies,  3  Brewat,  (Pa*  J 

7.  Commonwealth  v,  llunt^  45  Mass.  (4 
Mete}  Hi;  s.  c.^  3S  Am.  T>ee*  346^ 

S,  Cole-'.  People,  84  ill.  2r2;  Smith  fA 
People,  25  111.  17;  Commonwealth  i^  Ea^at' 
nian,  55  Ma^is.  (1  Cii^hJ  1S9;  s.  c.f  4B  Am. 
Dec.  596;  Alderman  v*  I'eople,  4  Mich, 
4r4j  s.  t.,  69  Ani.  I>tc  1-i  ;  People  f. 
Peiheram  (MiihJ,  7  WesL  Kcp.  592;  Pco- 
iile  ZK  Harkelow,  37  Mich  455;  State  P, 
Hum  ham,  i  5  N.  IL  ycj^i  Commonwealth 
7K  Shedd,  61  M,iss.  (7'Cti?,h.J  515. 

AUegdtton  of  Meani  to  show  Furpow,  — 
The  allegation  of  means,  then  Ix'comes  rm- 
pririant  fo  show  the  criminal  or  nnI:»wfol 
|nir]Jose.  People  %k  Pcthcram  (Mich.),  7 
We^t.  Rep.  59^  s  Peoi^le  r\  Kichards  i 
Mich  216;  s.  c,  5r  Am,  Dec*  751  State  r. 
Crowlc)',  4t  Wis,  371 ;  People  t^'Harkelow, 
37  Mich.  455;  Commonwealth  f.  Kasiman, 
55  Mass.  (I  Ciish,)  190;  s,  c^  4S  Am   tier. 
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conspiracy  is  to  cnmmit  a  criminal  act^  the 
wilhout  reference  to  the  means  by  which  it  is  to 

and  the  criminal  purpose  should  be  distinctly  all.. 
offence  consists  m  unlawful  means  to  be  emploj 
should  be  distinctly  stated^     If  the  end  be 
need  be  alleged ;  but  if  the   end   be   not  lav 
means  must  appear.     The  criminality  must  apf 
the  indictment-* 

The  means  must  be  particularly  set  out,  and 
as  to  constitute  a  statutory  or  common-law  offence, 

4,  y^mndtr  of  Conuts,  —  Felonies  and  misdemea 
ent  felonies,  may  be  joined  in  the  same  indict  me 
cover  the  same  transactions.^     The  conspiracyj 
as  the  substantive  offence,  or  counts  for  the  CG 
joined  with  counts  for  the  substantive  offenceJ_ 
the  counts   in    an    information    are    manifestly  ba 
and  the  same  transaction,  it  will  be  assumed  tha^ 
tion  to  charge  but  one  offence** 

If  more  than  one  unlawful  act  was  to  be  accor 
relating  to  each  may  be  set  up  in  separate  counl 
count   must  set  out  the  offence  in  full:  refer<~ 
sufficient,* 

The  charge  is  sufficient  where  the  object 
could    be  sufficiently  inferred  from  the  prior 
indictment :  its  insufficiency  would  be  cured  by 

5 .  C/in ^^^^^^  Cons iimffui ied  A cL  —  When  the 
cuted,  the  fact  should  be  alleged.    The  better  pra^ 
the  consummated  act.'*    Where  the  proof  intend^ 
to  the  jury  is  proof  of  the  actual  commission 
the  proper  course  to  charge  the  parties  with  cd 
mit  it**  1 

An  indictment  jointly  charging  several  defenxi 
der,  implies  a  conspiracy ;  and  proof  may  be 
formal  allegation  of  conspiracy,** 


m(:a 

na| 

1 

^  ba 

layi 


1.  Staler  ^.  Kipkv,  31  Me.  384,  3S6; 
SiAU'  7u  Koberts,  34  Mu.  320,  322, 

Wlien  Keuift  to"  be  i«t  oat,  —  I  n  ihc  for- 
mer caiic  U  is  not  uyges!iary  lo  Bfl  nui  the 
means,  i«hile  lit  the  latter  h  i^^  Smith  t*. 
I'eopfcj  25  ni.  17 

2,  Pco  I J I  c  r-*  Clark*  T  0  M  ich .  3 1  o* 

S.  CoJc  p.  1*eople,  S4  iH.  2165  Slaje  r. 
Potter,  z3  inwa*  554;  State  tf.  Miiyl>err>', 
4SMe.  iiS;  Alderman  p.  Pco|»1ei  4  Mic^r 
414;  S.C., 69  Am,  Dec* 321 1  Rcxr'*  Fiiwier, 
I  East*  l\  C»46t ;  Rex  v^  Sewirtl,  j  Norm. 
^  M.  5S7. 

4*  Stale  V.  Stewart.  59  VL  273 ;  a*  c.»  4 
New  Eng.  Rep.  378, 

ft.  State  V.  Cr>)einan,  5  frirt.  (Ata  )  32  r 
Hurk  V.  State,  t  Har.&  J.  (Md.)  426;  Ihir- 
ffjan  V.  Com mofi wealth,  is  Sery  Ik  K.  (J'a,> 


691  Slate  p,  Boise, 
State  !'•  Moiuagui 

a  Slater.  Glidd 
3  New  Mii|;,  Rep, 
7.  Si  ale  t\  Kcnn 
Stale  i^  Nortd 

S.C.,  45  LJ.y 

Cas.  4S;  4(y^h  ^^ 

10.  State  ^.CUn^ 
Kin!itr%\  50  Ind  4^| 
N:  V.  177;  LTmted  W 
62  U.  H.  {Z  UtU)}  - 
kc^;,  r.  lifiuUoii,  12  > 

11.  H.v.  Uoultcn 
f^  HeUbv»  5  Cox,  < 

12.  Stall?  t'.  ¥<rrd 
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CRIM/NAL    CONSPIRACY.  Otfencti widtr sutiU. 


The  relation  between  the  conspiracy  and  the  act  need  not  be 
specifically  declared.* 

6.  Offm^es  andtr  ike  Siainte.  —  In  an  indictment  for  conspiracy 
to  do  acts  prohibited  by  statute,  it  is  sufficient  tb  charge  the 
offence  in  the  words  of  the  statule.^  And  the  words  of  the  statute 
may  be  used  without  setting  forth  their  meaning.^ 

As  to  statutory  offences,  all  are  principals  where  no  mention  is 
made  of  principal  in  the  second  degree,^ 

An  indictment  under  the  federal  statute  which  fails  to  state 
with  certainly  the  acts  relied  on  effecting  the  conspiracy,  has  been 
held  to  be  defective.'^ 

7.  imiktmmt  for  Spixific  Offences.  —  In  an  indictment  for  a 
conspiracy  to  accuse  one  of  crime,  the  procurement,  or  intended 
prncurement,  of  an  indictment  or  other  legal  process  need  not  be 
set  out*®  But  an  indictment  for  a  conspiracy  to  commit  a  burgJary 
With  intent  to  steal,  must  charge  the  intent  to  *'  feloniously  steal."  ^ 

The  substantive  felony  must  be  described  accurately :  so,  in  an 
indictment  for  a  conspiracy  to  rob,  the  charge  should  aver,  *'by 
viijlencet  or  by  putting  in  fear/'  *  And  an  indictment  for  a  con* 
spiracy  to  cheat  and  defraud  must  set  forth  such  allegations  as 
will  show  the  object  to  be  criminal  either  by  statute  or  at  common' 
law.^ 

No  particular  description  of  the  goods  is  necessary,***  nor  need 
the  scienter  be  alleged.**  The  superfluous  words  "divers  other 
goods'*  and  "divers  other  persons  "  do  not  render  the  indictment 
had.»» 

The  allegation  in  the  information  that  one  object  of  the  defend- 


1.  IFdlted  States  V.  DoniUf  ti  Bbtchf. 
ft  Staler.  Hewett, 31  Mc. 396;  State f. 

8*  State  r.  Stewart,  59  Vl.  273;  s.  Ct4 
New  fciig.  Rc|%  37S ;  Rcf ,  f*  liowlandi*,  x 
Drm  Cr.  Cas.  304;  *,  c,  j6  X^Xs  265;  z\  L* 
J*NL  CSr. 

4*  Uiiited  States  2^,  Ilayer^  13  Bankr.  Reg. 
402;  Uniietl  States  \k  Uarbison,  13  \\\X, 
feev.  Kec  irS ;  Tbfjtmon  v.  State,  25  Ga. 
JOj;  Com  niuu weal  ill  i^  Gannett,  S3  Mass, 


7i  Hishiip,  Stat*  Cr,  13G;  t  Arch.Cr  Pr^  ij 
S.  Unite' 


S.  United    States  v,   Watson^   17   Fe 


CoBJipirairf  mn&t  lut  lufflcieiitlf  charged, 
^Iti  an  indictment  for  a  con5i])Hn.cv  to 
camiiiil  an  offence  against  the  UniteU 
Stales  utitler  Rev.  Stat-  %  54-^0*  l^t  ctm- 
^pincy  inusat  I>M  sufHcieiitly  charged :  it 
Cltititit  be  aided  by  averment  of  acts  done 
li¥  ocie  or  more  o|  the  cunspitators.  United 
Suicf  i?.  Brittan,  io5  U.  b.  199;  bk.  27,  U 

?----'  StMnte,  \  MIO.— Under  sect. 
>i  nitcd  States  Revised  Siatutes, 

ti."  ........  good  informaiiou  or  iiuHct- 

it  nmst  Slate  with  suini^ient  certainty 
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Ihe  offence  intended  to  be  coTninitted»  and 

must  then  sttate  some  act  done  by  one  of 

I  he  conspirators  toward  effecting  the  object* 

United  States  1*.  Watson,  xj  Fed,  Re^*  221, 

6«  Common wealih  l^  Tibbetts,  a  Mass. 

7*  Smith  tK  State,  93  tnd.  67. 

t,   Landrmgbam  :'.  State,  49  Ind.  186. 

Conipiracy  to  rob*  —  An  indictment 
charging  th;it  defendants  conspired  to  robv 
and  did  rob,  another  of  a  silver  dollar, 
and  a  warrant  of  arref^l  in  his  hands 
against  thern^  does  not  allege  two  dii^tincl 
oftences.  Lisle  v^  Commonwealth,  82  Ky. 
250. 

%  Common  we aUh  v,  Eastman,  55  Mass* 
(r  Cush.)  ago;  s*  c,  48  Am*  Dec*  596; 
Rhoadst  7'.  Commonweal  th,  5  Pa.  ^\*  2/2; 
Twite  he  1 1  r/.  Commonwealth,  9  Pa*  St*  2 11  ; 
I^laxen  v.  Commonwealth,  ^3  Fa,  St.  355  j 
WiHlama  v.  Co  mm  on  weal  tli^  34  Pa*  bt, 
17S. 

10*  Commonwealth  v.  Goldsmith,  fs 
Phita.   (Pa.l  632* 

W*  Commonwealth  r.  Gold^mithi  t% 
Phila.  (Pa*)  632* 

12.  Commonwcahh  v*  Goldsmith^  tz 
Phila.  (Pa.)  632. 
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ant  was  lo  extort  muney  from  a  particular  person  ( 
means  which  are  uiibwfu],  charges  a  crime.* 
incnt  charges  a  conspiracy  to  eKtort  througfe 
crime,  if  there  is  evidence  to  sustain  the  for 
verdict  will  not  be  set  aside,* 

An  information  under  a  statute  making 
to  unlawfully  and  maliciously  obstruct  and  impedj 
of  corporations,"  etc.,  need  not  set  forth  that  the 
committed  by  the  defendants,  but  merely  that 
commit  them.® 

An  indictment  for  a  conspiracy  to  obstruct  ji 
false  pretences,  subtle  means,  and  devices/*  and  ai;. 
defendants  have  prevented  and  defeated  the  trial  i 
sufficient.* 

In  an  indictment  for  a  conspiracy  to  procure  t^ 
pauper,  it  is  not   necessary  to  aver  that  the 
against   the  consent  of  the  parties,  though  tb^ 
proved.* 

An  indictment  for  conspiracy  to  do  a  wrongfiJ 
of  another's  rights,  which  is  a  statutory  but  nc 
offence,  must  set  out  the  facts  showing  it  la 
illegal  means  are  charged*** 

An  indictment  for  conspiring  to  hinder  perse 
to  assemble,  must  allege  the  object  of  the  defen<j 
vent  a  meeting  for  the  purpose  of  petitioning 
something  connected  with  the  powers  and  duties  i 

An  indictment  against  a  board  of  freeholders 
vote  away  county  moneyi  but  not  charging  that  t| 
was  corrupt,  or  that  the  payee  was,  to  the  knov 
ants»  disentitled  to  the  money,  is  bad.* 

8.    To  cfieat, — ^The  indictment  must  charge 
overt  act,**  but  there  need  be  no  allegation  thai 
obtained.***     In  such  a  case,  it  is  necessary  to  J 
untawfirl  device  was  used,  and  also  to  show  ti 
combination.^^     And   it  must  appear  from  the! 


1*  State  *'.  niiddcn,  55  Conti.  46;  b.  c, 
3  New  Eiig.  Rep,  849. 

%*  CtJ 111  111011  wciHb  t\  Nrchol>,  134  Mass. 
S3T. 

Caiii|iirft(;7  to  «itort  Monef.  —  The  m> 
dictment  fof  conspiracy  lo  extort  nioncv 
muM  allege  Irom  vf  hoin.  CommonweiUn 
-p,  Aiittrcws  132  Mass,  363. 

8,  Pefiple  V-  I*eUKram*lMich,)»  7  WcsL 
Rep,  ^93, 

4.  Schwab  7K  M.Tililcv*  *|7  Mich*  %iz* 


(I  Cii-  -  iy{ 

T*  i  ,,,... ^      ulca 

5.  12  Otto)  541;  bk,i 
8*  Wood  f,  HUff^  < 

6.  €,,  I  Cent.  \Xt\%*  44 
0*  Wood  V.  huiej 

461 :  s.  c*  I  Cent, 
10*  Millrr  V.  smc 
Eule  lA  McmUULft. 

cicr  *ec,    tS?,   div.  J,  I 


Obttraotlag  Juitic^.  —  1'tiat  ticfcndanis  1  trrifor\%  fisr  n  ct5t1^|^i 

"did  IcnoMfttiglv  And  wininjiiy  o|>p4Jsc  ami  (bfratid»  nn 

obsituci  the  BiAid  shtfrilf  in  atfcmplin^  (o  coiisjnrac\ 

ciecuie  s:ii*l  writ,"   is  ,1  Aiitfideni  charge*  fximy  '    ' 

6*  kt  Park  house,  t  Eosit,  R  C.  ^ds*  £dw.ii  _ 
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the  property  sought   to   be  obtained  was   not   the   property  of 

defendant* 

In  an  indictment  to  cheat  by  false  pretences,  it  is  sufficient  to 
charge  "divers  false  pretences/'^  Where  the  object  was  to  de- 
fraijd  many  persons,  the  indictment  may  charge  ihc  purpose  to 
defrauiJ  the  public :  if  the  names  of  persons  defraudt^d,  or  intended 
to  be  defrauded,  are  ascertainable,  they  should  be  stated^  And 
where  the  conspiracy  was  to  defraud  a  class  of  persons,  or  the 
public  generally,  the  parties  injured  need  not  be  specifically 
oanR-d,^ 

It  is  not  necessary  to  set  out  any  overt  act,  or  any  actual  injury 
to  the  person  to  be  defrauded.^  But  an  indictment  for  a  con* 
spiracy  to  obtain  goods  by  false  pretences  must  charge  the  doing 
of  an  overt  act,  or  it  will  be  void.** 

VI  Endence. —  i*  Proof  af  Compt racy.  —  The  conspiracy  may 
be  proved  by  facts  and  circumstanceSt'  and  slight  evidence  of 
collusion  is  aH  that  is  required.**  But  active  participation  in,  not 
simply  passive  cognizance  of,  the  illegal  action  must  be  shown.^ 
Evkknce  that  the  same  persons  were,  shortly  prior  to  the  time  of 
til     "        I  crime,  engaged  in  a  conspiracy  to  commit  similar  crimes. 

The  evidence  of  the  conspiracy  is  either  direct  of  a  meeting 
ami  consultation  for  the  illegal  purpose,  or  it  is  circumstantiaL** 


Suffidinl  Allflfatiou*  *—  Tlui  dcfentlsinis 
•'tinlawfuMv',  huj  tolcnUy*  anJ  dcccitlullv 
iM  f..n.!,ir  V  combine,  lOitfctkraic,  and 
Jgr  vta  chea^i  ^nd  defraud,"  h4^ 

be  ictit,     Syil^eilf  4\  i<Qp,  i  i  Q 

Ki4^.  Ucg  i*.  U'hitcltc>u?ie,  6Cox,Cr»  Cas, 
fil  fcci*.  V.  ircymatiTi.  1«  K.  S  Q.  U.  lo^; 
»,  r  -  ^ '  Cr.  Ciii.  3S3;  While  v.  Reg., 
12  '  IS,  jrS. 

"  i  .1  fiil*c  pretences  again !ii   the 

^tiirtftc  mjd«  and  provided,  did  dcfrtiud 
<igiiii^[  the  fi>rin  of  iKc  statu te,^'  was  held 
sitmiiiett  In   t^ithani  xk  Ucg,,  9  Cox»  Cr. 

L  Keg-  V.  Patker*  3  Q,  IJ.  292  ;  s.  c.,  ti 

t.  lUx  p*Gtl1,  2  Rarn.  k  A.  204;  Reg, 
p,  J^arker,  j  Q.  11  554 ;  Reg,  7%  Heymann, 
L  ICSQ*  B.  J  02;  ^*  Ct,   13  Cox,  Lr-  Cas» 


McKoe  ».  State  (tndK9  West.  Rep. 


4t  Ctmimon wealth  S'.  Judd^  2  \Sass.  329; 
I  i^t*  J  Am,  Dec,  54  ;  Reg.  z*.  Pcck^  9  Adol. 
t  EL  086}  Rex  V,  De  iJerenger,  3  Mauk^  ^ 

I*  Commonwealth  tr.  Fuller,  T32    Mais. 
jfj^I  United  States  r.  Watldclti    16   Fed. 

KCJJ.  7Zt. 

f.  Wood  V.  State,  47  N.  J.  L.  (iS  Vr.) 
461 ;  s,  t,  f  Cent.  Rep.  441. 
7.  TJie  Musiiel-^lough  Case,  5  Fed.  Rep. 
,  (t^i  ^UtJt  V.  W^jlcotl,  ^t  Conn.  281 ;  Riehl 


t!.  Evan-sviHe  Fonnd.  Asso.,  104  Ind,  yQ, 
s.  c,  I  VVcsr.  fvcii.  ^$1;  Lftntcd  Stifles  p. 
Sacia,  2  Fed.  kcp.  754;  Kcllcy  t\  People, 
55  N.  V'.  566;  Hloomcr  j>.  State,  4^?  Md. 
5^1;  United  States  t\  Cole,  5  ^fcl>.  C.  C. 
513;  United  States  K  Gralrf,  14  HIatahL  C, 
C.  3SJ ;  United  States  r.  Uabcock,  j  DilL 
C-  C,  5S*  i  licg.  t*.  VVhitehou?ic,  (i  CojtjCr. 
C^s.  iSi  5  Whan,  C,  K,  §  3351. 

a.  XlcllciweU  v.  Ris^cl,  37  Pa,  S(.  164; 
Peien^ion  ?'.  Speer,  29  Pa*  St,  47<jj  Clinton 
V.  E:^te&,  20  Ark,  216;  Johnson  t*.  State,  39 
Alii,  62,  Evans*  t\  Wai'^on^  t6  Pa.  St.  54; 
Uenham  f.  Carv,  ti  Wend  (N.  Y.)  8j; 
Crary  2'.  Sprague,  12  Wend.  (N,  Y  J  4). 

9*  Evans  P.  People,  90  IIL  334. 

10,  Tarl>ox  v.  State,  ;^  Oh  jo  St.  5Sr. 

11.  R.  t^.  Cope,  I  'Strange,  144  i  2  Staik, 
(2d  ed,)  232;  R.tK  Parsons,  i  W,  UL  392; 
Spies  r.  People  (AnarchUt^s*  Ca»eK  '2-  lH* 
I  ;  s.  c»  ro  West.  Kep,  701. 

fieaalntioiu  paued  at  a  Meotiaf . — Reso- 
Intions  pab.^ed  at  one  meetings  Lhe  object 
of  which  nieeling  was  lo  f\x  the  meeting 
mentioned  in  the  indictment, arc  adnrtisMbk 
to  show  the  rntcntion  of  the  defendants  in 
a^isemtiling  and  attending  the  latter  meet- 
ing. Spie»  t'.  People  (Anarchists*  Case), 
122  lit  I;  s,  c,  to  West.  Rep.  701 ;  Re« 
tv  JlLinl*  3  lUrn.  &  A,  566, 

Haadbills,  —A  handbill  eiretibted where 
It  h  pinbable  Ihc  conspiratofs  would  sec 
It,  and  it  indicates  what  ihcy  thooM  d(%  b 


6^9 
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Dtrections  given  by  one  of  the  party  on  the  day 
as  to  where  they  were  to  go,  and  for  what  purpose,  i 

Where  the  prosecution  is  not  for  the  conspiracj 
live  crime,  proof  of  conspiracy  is  only  proper  so 
tend  to  show  a  common  design.  It  may  be  introd 
purpose  of  establishing  the  position  of  the  members 
bination  as  accessories  to  the  crime.^  fl 

The  mere  fact  that  defendant  stood  outside  a  stoiVI 
was  offering  stolen  property  for  sale,  is  insiifficien 
conspiracy.^  But  proof  of  illegal  purpose  alone i ' 
sustain  a  criminal  prosecution  for  conspiracy  *  Evi^ 
misdemeanors  on  different  days  may  be  given  undc 
for  several  misdemeanors  on  the  same  day,® 

2.  Proof  of  Previous  Plan.  —  When  a  number! 
together  for  different  purposes,  and  afterwards  joinj 
common  purpose  to  the  injury  of  the  property 
a  conspiracy,  and  it  is  not  necessary  to  prove  anj 
amougst  them  against  the  person  injured®     If   the 


Admissible   in  evidence  igiainit   the  eon- 

ipiraton.  Keg.  f'*  l)uf!ieltl,  s  Cox,  C*  C, 
4041  !5i*Jcs  V.  l*eoplc  ( Aiiarcnistb*  Cai*e), 
133  III  1 ;  a.  c*  10  West.  Rc|K  7^'- 

After  prQof  iliat  a  pnrtkul^r  dt!fcnd3Ut 
had  l>cen  active  in  aneni])tiiig  tu  inditce  the 
puUlic  not  to  patron ijte  tiic  companv*  cvi- 
dencc  tending  to  show'  that  Kt  KaH  dhiril^ 
utcd  circubrs  t^  ^dmi?'iible.  Slate  ?a  G  I  id- 
den,  55  Conn.  46;  s.  c*»  J  New  Eng.  Rep* 

849^ 

If  defendants  m  their  circidar,  reading, 
'*  A  word  to  the  wise  is  sufiicient.  l^o^cou 
the  crmipanvj"  used  the  word  boycott  ui  its 
original  sense^  in  it5  amilication  to  the  cum* 
pany,  there  can  be  110  doubt  of  their  criminal 
mtenl.  Slate  v,  Glkhlen,  55  Conn.  46;  %* 
c,  \  New  ting.  Kep.  849. 

A  Notiee  to  Newsp&per  tiiat  it  would  Ix* 
charged  a  certain  NLim  jX-vr  week  a?  itii  ^hare 
of  the  expen&eb  of  ihtf  biiyi^ott*  was  admb^ 
sible  for  the  ^ainc  Tca^t>n^>  State  f.  GWd* 
den,  55  Conti.  46;  s.  c,  3  New  Eng,  Rep* 

M49' 

jUettara.  —  Letters  from  one  cons  [>»  rat  or 
to  another  are,  imder  certain  circumstances^ 
adniis^ibte  in  his  favorito  show  tlut  he  \va» 
a  dut>e  i>f  the  other.  Rex  ^'.  Whitehead,  t 
C  &  V^  671  Spic.-5  t>.  People  (Anarchists* 
Ca.^e),  123  III,  « ;  s.  <-.,  IQ  West,  Kep.  701. 

Briltlii^  of  Armed  Seetlons, —  IC  vide  nee 
of  drillin;;^  Si.  short  time  before,  and  hss3ing 
an  obnnxiouii  perf^ohi  are  admksible.  IL 
p.  Frost*  g  Car.  &  P.  126;  3  liut^^*  Cr. 
(jtli  ed.)  150;  Spies  r,  Pcoiile  {Anarchists* 
Case)»  123  lii.  t;  s,  c.,  10  West.  Kep.  70L 

1.  R,  r.  Hunt,  3  Ram.  &  Aid.  566;  Spies 
If,  People  (AnarVhiM?.*  Casc)»  123  Til-  1 ; 
*.  Cr,  10  West  Rep.  70  i. 

ft*  Spies   tf.    People    {The    Anarchistft" 


Case)*  I2Z  IlL  t 
701. 
B«iabi<  —  As  Eipecii! 

weapons  which  the  cmi 
paring,  and  as  ahowit^!. 
the  intended  u^e  of 
catcd,  the  Ijombs  prco 
pro|ierly  intro<1ncctl|  iS 
torn  pare  their  struct  ufl 
(lid  the  killing.  Sii( 
A  na re li i sti^ *  CAst }^  i  | 
West.   Rep*  701. 

Kvidcnce  o^eied 
a  cons  piracy  wa^  prop 
nothing  wa*  oifcred  to 
it*     Waugh  T'.  Iln^' 

4,  Sch^sab  v.  M-i.  — 

5.  kcjt  V,  l^v\\  2  St 
0*   Myersi  v.  State,  i  > 

V.  St^-ttei  24  Intt.  77  :  Rin« 
Ind.  iyo  i  vlrkh  t;  ContQ 
(Ky*),  400;  Common^ 
Mass,  iz  Cnsh:)  577  1 
Ko^cr*,  4S  Mas^i.  1(7 
Am,  l)ec»4S3;  Comm^. 
84  Mas^.  (3  Allen}  160 ;   ■ 
Farren,  91  Mass.  (9  Afl 
wealth  r\  Waite,  91  SM 
Common  wealth  v.  iCmH 
Commonwealth  f.  Went' 
441  ;    1  Seek  man    v. 
Miller  i^.  State,  j  Oh 
Smith,  10  R,  T,  25$;; 
Tex,  402     Stale  i*. 
State   t\   Cain,  9  W* 
Stale,   7    Humiilu     fl 
Stales  T%   Pearee,  2  M 
win  i\  Clark,  L*  R*  t, 
Rubbins,  t  Carr* 
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CRIMINAL    CONSPIRACY.    AeU  and  SeciUri^tioaf. 


spiracy  to  kill  policemen  at  a  police  station,  but  the  agents  of  thf 
conspiracy  kill  them  at  a  distance  from  the  station,  it  is  no  such 
departure  from  thu  onginal  plan  as  to  relieve  the  conspirators 

from  the  responsibility.* 

Where  a  series  of  notes  are  forged  En  pursuance  of  a  system  of 
conspiracies,  ihey  are  all  admissible  in  evidence  to  show  and  ex- 
plain the  system.*  And  where  there  are  two  separate  counts, — 
one  charging  the  principal  to  be  known,  and  the  other  charging 
hini  to  be  unknown,  —  it  is  sufficient  if  either  is  proved,^ 

3.  Acts  ami  Dtrlnmtwns  of  Co-C^aspmiiars.  —  When  two  or 
more  persons  combine  or  associate  together,  for  the  prosecution 
of  some  fraudulent  or  illegal  purpose,  the  acts  and  declarations  of 
any  one  of  them,  made  in  furtherance  of  the  common  purpose, 
an  J  forming  a  part  of  the  res  gesfi^,  are  admissible  as  evidence 
against  the  others ;  otherwise,  however,  as  to  subsequent  acts, 
admissions,  or  declarations,*  After  the  fact  of  the  conspiracy  is 
proved,  the  declarations  of  any  of  the  conspirators  during  the 
pendency  of  the  crmiinal  project  are  admissible  against  all.* 

It  is  a  rule  of  ancient  standing,  that  the  conspiracy  should  be 
first  established /m/m/irm*.  before  the  acts  and  declarations  of  a 
co-conspirator  can  be  received  in  evidence  against  another^ 

10  Cox,  C,  C,  402;    Reg,  r.  Mycock,  t2  6*  But  l>ef ore  such  acts  and  dcclaralion^ 

Ctix,   C.  C*  38;    Reg*  v.   Hoolli,   12  Cox^  can  be  ndmitted  in  any  eveitt,  a /*r/jwrt/*i'^> 

C  C  2jt  *  Reg,  f,  iVnice,  l^w   Kep*  2  C*  case  of  conS|JtracyMntisl  a|J|jear  10  Ore  trial 

C.  1 54,     iicc  iUso  Dcsty,  Am»  Crhn,  Law,  court,  aud  then  the  dcchin^tiuiis  ^nd  act:* 

p.  TOi  during  the  performance  of  the  conspiracv 

1«  Spies    p.    People    (The   Anarchisis*  can  be  sub  mil  led  to  the  jury  iu  be  used  h\ 

Case}.    t^2   liL    1;   s,  c.   10   West    Kep»  ihein  if  ihcy  ftnd  such  cunspiracy  citfstctl; 

70*  but  to  lje  th^^cirded  in  cist  it  i^  not  cstab- 

Vftriaaea  from  Previous  Plan*  —  The  cir-  li^hcd.    Such  acts  and  declarations  cawnot 

cH/nsiance   tli^i  the  m;tii   who  threw  the  be  used  la  shovv  the  cuiHpiracy,  without 

Iwmlj,  anti  his  ranfctkrAtcs  who  tired  the  01  her    indcf>endent    evidence.     Peopk   ^*. 

shoE*,  wailed  l>efcirt'  dofi\g  their  work  uritil  I'arkei  (Mich. J,  n  West.  Kcp*  t%z, 

(he  polioenien  had  left  the  ^tatton^  contrary  Ezceptiaa  to  the  Eole.  —  lint    the   gen 

I**  the  plan  ado|vrtrd  ;it   the  prevlqusi  meet-  era!  rtdc  cannot  well  l>e  enforced  "where 

iifg,  w'<jtj]d  makt*  no  difference  as  to  the  the  i>roof  of  the  cons|3ifacy  dej>ent!a  npun 

givtli   of    the    parties   to   the    conspiracy,  a  vast  antount  of  circmn«itiintia|  evidence,  a 

f^pic*  m\  People   ( rhe  Anarchists*  Case},  va,st  number  of  i Emulated  and  nMiependctit 

%ti  IN.  I ;  M.  c,  TO  West.  Uep*  701*  fact.s  ;  and,  in  any  case,  where  such  acts  and 

2*  Card  u.  Stale,  toy  Ind.  415;  s*  c,7  declarations  are  intro-dijced  in  evidence,  and 

We*t.  Rep.  3t,  the  whole  of  the  evidence  introduced  on  the 

8.  Keg,  V,  Tyler,  8  Car.  &  P  6t6;  State  trial,  taken  tagcther,  show;*  that  such  a  con- 
si.  (ireeti,  ±fi  S,  C  i^S  ;  Pilgcr  t\  Couimoii-  sprracy  actually  exrsl^sit  will  be  conwlererl 
wealthy  1 12  Pa.  St*  230  \  UremrAiy  7h  People,  immaterial  whether  ihe  conspiracy  was  es- 
u  III  516;  Hinter  T'.  People,  4  tlL  (3  lablishcd  before  or  after  the  introauclion  of 
Gstlni.)  3&i;  Kitzmaii  i^  People,  i  to  III.  362.  such  acts  and  declarations,"    State  i',  Win* 

€♦  l*h«mix    Ins-  Co.  l^    Moivg,  78  Ala.  nld,  17  Kan*  298  1  Spies  t'.  People,  l«  Jib 

3S4 .  Sundry  Gotids  t/.  United  Stales,  tj  i  ;  s,  c,  JO  West.  Rep*  701. 

U*  S  {1  Pci.J  y^  I  bk,  7,  L,  ed.  450;  Nudd  [t  has  been  said  that  the  prosecutof  ma^ 

^-  Hu:fCo\4^«9r    U*  S*  {5J  Wall)  43S ;  bk.  either  prove  the  conspiracy  which  fenders 

•3,  L^  cd.  2S6.  the  act^  of  the  conspirators  adrnkwiblc  in 

5.  Jottes  V.  Slate,  t  Ga,  (1    KellvJ  6ro;  evidence,  or  he  niay  prove  the  acta  of  the 

Af alone  tn  Slate,   S  Ga.    4£>S  ;   Walker  i-.  rlirfercnt  persons,  and  thus  prove  the  cotj- 

Huntcr,  17  Ga*40&;  Tavhif  t^  Johnson,  [7  spiracv.     Koscoc,  Cr.  Ev.  (7thed.)  415*     In 

Ga,  \fi%  Armisiead  i'.  Slate^  18  Ga.  704  ;  many  Vmportant  cases,  evidence    ha^  been 

Reidi.  State,  20  Ga,  (sSi ;  Uogg^os  f.  State,  given  of  a  gt^neral  conspiracy,  before  any 

3l  Ga.  175.  proof  of  the  particular  patt  which  the  ac- 

mi 
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Where  evidence  has  been  2Ld\\i\zcd  pnma /ane^  es 
spiracy  among  the  several  defendants,  the  sicts  :iv\iX  .. 
each  in  furtherance  of  the  common  desi^^n,  arc  thcifl 
rations  of  all.'  But  only  those  declarations  are  aJ| 
were  made  during  the  process  of  the  conspiracyi  and! 
of  its  ob|ects.*  When  the  common  design  has  beej  ^ 
nothing  said  or  done  by  one  can  affect  the  others./ 
the  admission  of  acts  and  declarations  of  one  con  a 
nal  evidence  against  each  member  of  the  conspirad 
the  same  rule  applies  in  criminal  as  in  civil  cases/ 
on  which  the  acis  and  declarations  of  other  consp! 
done  at  different  times  are  admitted  in  evidence  ag.i 
prosecuted,  is,  that,  by  the  act  of  conspiring  togetl' 
ators  have  jointly  assumed  to  themselves,  as  a  be  ' 
of  hidividuality  so  far  as  regards  the  prosecution 
design^  thus  rendering  whatever  is  said  or  donel 
furtherance  of  that  design  a  part  of  the  res  gesi^ 
the  acts  of  all**  And  where  a  conspiracy  has  be 
sayings*  and  movements  of  other  conspirators,  bef(^ 
tion  of  the  crime,  are  odmissible  against  the  de 
occurring  in  his  absence**  But  such  acts  and  dec 
be  used  to  show  the  conspiracy  without  otlij 
evidence.^ 

When  the  fact  of  conspiracy  is  once  established 
of  the  conspirators  in  the  prosecution  of  the  entei 


cus«d  partres  have  idkcir  In  some  pecul  lar 
iniiiarice^,  in  whicli  it  would  lie  ditttciilt  to 
eatJibliiiih  the  dcfchdant^s  privity  without 
first  proving  the  enistcnte  of  ev  conspiracy, 
.uleviation  ha.»j  lic<!ii  made  from  the  gen* 
cnil  Tdle,  and  cvkltiicc  of  the  acts  and  ton* 
duct  ol  other!*  has  Iwren  admitted  to  prove 
the  cajistence  of  a  con  5*pi  racy  pre  v  bus  to 
the  prtMjf  of  the  defendant's  privity.  Kos- 
coc,  Cr.  Kv.  4(4. 

The  term  **  acts,"  as  here  u^d,  Inctiidcs 
written  correaj>onderice  and  other  fKipers 
relative  to  the  miin  design.  %  GreetjL  Ev. 
%  nil  Spieii  t'.  People,  112  IlJ.  r  1  s,  c.*  10 
West.  Rep.  701, 

1»  Willjamiif.State»Si  Afa.  I J  Urown  l^ 
Hcrr.  zi  Neb.  iij;  State  tv  Gtkldcn,  55 
tTonn.  46;  s.  c,  3  New  Eng,  Rep.  489 ; 
Tucker  V.  Utich^  66  Wis,  17;  Owen  ?^ 
State*  16  Lea  (Temi.h  i ;  Spies  ?^  People 
^rhc  Anarchms*  Ca-^cI,  ij2  111.  i;s-c.,  lO 
West.  kep.  7^:  ,  Rhid  tj.  Evaiisville 
Found.  Asso.,  t04  Ir>d.  70;  s.  c*,  %  West. 
Kep.  ^1  ;  Miller  v.  Commonwealth,  8  Ky 
tS;  McKcc  V,  Sutc  (Ind.l,  9  West,  Kep, 
SjS ;  Cjird  t'.  Sutc,  109  Ind.  4I5;  %,  c,  7 
West.  Rep.  Bt ;  Nuddf,  Burrows  gr  U.  S. 
(f  Otto)  426;  bk.  2j,  L.  cd,  2M1  Ford  i\ 
Slate  (Ind  5,  II  West.  Kep.  85^;  1  Whart, 
Cr.  JU  C6tb  ed.|  702  {  3  (Irccn.  Ev.  J94. 


ftpei9ch«t  and  Ftibli 
per|>etr*itioii  of    the 
the  common  design,  j 
tionii  of  the  cafis|>irad 
bit.      Spieii   *',   I*eoj)l 
Cilsc),    JZ2    III.    I  ; 
701  :  Campbell  t\  C«ii 
St.  1S7  ;  Slate  r.  Cah| 
I^^P'  599;  t-^^fd  r.  St^ 
7   Wcdt-    Rep.  81;   [^ 
Wend.  (N.  Y)  139:  ». 
United  States  t\  Colq 
Qneen  r'.  West,   U 
Rex  Zf^  Hammond,  t  1 

%  U tilted  States 
Cent.  Rep,  764. 

%u  Owens    V.    Stat^ 

4,  Card  v.  5^tate» 
West,  kcp,  8*  :    Wii^ 
^9j;    Daniel**  r*.    Mel 
Ht»fiue  r.  McClintock 
V.  Frcemani  71  Ind,  I 

hv  Ford  r'.  State  (1 
858, 

e.  Williams  c^  Sti 
S  S,  W.  *Rcp,  655  t 
3B> 

7,  People   Vn  Pari 
Rep.  iS2. 
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of  ali^  But  acts  and  declarations  of  co-conspirators  not  in  pur- 
Miance  of  the  common  design  arc  not  admissible.'* 

After  a  conspiracy  is  established,  only  those  declarations  which 
are  in  furtherance  of  the  common  design  can  be  introduced  in 
evidence  against  the  other  members,^  To  make  declarations 
admissiblei  they  must  accompany  acts  done  in  pursuance  of  the 
conspiracy.*  While  all  the  acts  and  declarations  of  one  con* 
spiralor  may  be  given  in  evidence  against  himself^  they  cannot  be 
received  against  his  co-conspirators,  unless  made  during  the 
progress  of  the  conspiracy,  and  in  furtherance  of  its  objects.* 

On  the  trial  of  an  indictment  for  arson,  where  the  ^niv^fmen  of 
the  offence  charged  is  not  a  conspiracy,  declarations  made  months 
before  the  time  at  which  it  is  claimed  that  the  defendant  had 
any  thing  to  do  with  any  scheme  to  commit  the  offence,  and,  at 
the  time  the  declarations  were  made,  there  was  no  conspiracy, 
and  the  declarations  were  but  mere  threats,  it  was  ht-ld  that 
such  declarations  were  not  so  connected  with  the  commission  of 
the  offence  in  time  and  character  as  properly  to  be  said  to  be  a  part 
i>f  the  rts  gesitF,  If  it  be  said  that  such  evidence  is  competent 
for  the  purpose  of  proving  a  conspiracy,  it  may  be  answered  that 
whatever  weight  it  might  have  in  that  regard,  it  would  also  have 
in  connecting  defendant  with  the  conspiracy,  where  there  is  no 
claim  that  there  was  any  conspiracy,  except  as  between  defendant 
and  the  person  making  the  declarations ;  and  it  is  well  settled 
that  one  person  cannot  be  connected  with  a  conspiracy  by  the 
declarations  of  anothefi  and  declarations  are  incompetent  for  that 
purpose* 

After  the  accomplishment  or  abandonment  of  the  common 
ii:  e,  no  declaration  of  one  conspirator  will  affect  another^ 

a id  be  excluded  as  to  the  latten' 


1*  Cartj  V,  Srate,   TOQ  Ind.  415;  s.  c..  7 

Vc*t,  Hep.  Si  I  Si)ics  *■.  People  (The  An- 
chista' Ca.!ieh  122  IIL  r;  s.  c-,  10  West* 
ep*  701 ;  bJucId  t\  Lkirrows,  91    U.  ^'  f 
OlTCi)  426;  bk.  2^*  L.  ed.  iM. 

They  3fc  admssi^iljle  on  a  pnma  fade 
rstabli^hiMutit  of  tKc  fact*  l^htcnlx  Lns* 
Co.  t'*  Miwg,  7S  A  J  a.  2$4\  Mtlleff*  Day- 
trjn,  57  Iiju.i,  433;  Spies  7f,  People  (The 
AiurLhiM^'C.iscK  %22  (Ih  f ;  s.  c*,  10  West, 
Rf]i,  7Q1  ;  JriluiHon  V.  MiUcT,  6^  Iowa,  562* 
%  J- >ui^  I',  State.  13  Tex.  App*  an, 
1  Spit^  £v  PeopleCrbc  Anarchists' Case). 
115  i\L  X  %  s*  c  to  West*  Rep*  701 1  Card 
r^SuiCH,  loq  I  (id*  415*  s*  c,  7  West*  Rep. 
J»T     "   —uv,  Slftte,  66  Ga*  600. 

[lart  of  the  rfi  g^itrf^  and  are 
ti.L  _:  J  dcelaiations  of  all.  State  v* 
L4rkiii»49  N*  H.  39:  Ph<t:nix  Im.  Co.  tA 
llof*g,  78  AU.  384:  Rex  V.  Salter,  5  Esp, 

4*  I  Siirk*  ICv*  405;  3  Rys^  Cr.  t6o;  i 
Grecni  Ev.  1  ?6,  §S  1  la  n  1 ;  1  PhtlL  Ev* 
SH*9Si  J  W  hart.  Ev.  (io6. 

a; 


5.  United  States  v,  GiiDt)ett  (B*  CK  J 

Cent>  Rep- 764. 

Jolftt  Ill«gai  Intent.  —  A  con<«piracy  hf&- 
ing  pioved  among  a  certain  nwml>er  of  men^ 
an  act  in  pursuance  of  the  common  phm 
may  l>c  ibe  act  of  all ;  but  a  matt  b  not  to 
be  presumed  to  be  a  coi^spirittor  having  a 
joint  it  legal  intei>t  with  others  in  a  parucu- 
lar  assault  which  he  does  not  i>crsonally 
commit,  by  ahowftig  the  misconduct  of 
otherii  on  previous  occasions.  Stroul  v. 
Packard,  76  Me.  r4S;  s.  c,  49  Am,  kcp. 
604  J  State  E.  Fredericks, 85  Mo,  145;  Rex 
I'.  Nicholls,  J 3  East*  4"^' 

6.  Ford  V.  St.ite  (Ind*J»  ti  West*  Ucp. 
858* 

7.  State  V.  Fredericks,  85  Mo*  1455 
State  z^.  McCraw,  87  Mo*  161  r  s*  c^  t 
West.  Rep  448^  See  State  v.  Duncan, 
64  Mo.  263;  Layiham  v,  Agnew^  70  Mo* 
48;  State  t^  Reed»85  Mo,  194^ 

Dlstr&ining  for  C&nrch  B&teii  —  On   a 
charge  of    ctin^piracy  to  annoy  a  broker 
who  diMrained  for  church  ntteSf  evidence 
3f5 


Evidaci««. 


CMIM/NAL    CONSPIMACK 


It  is  competent  to  show  a  conspiracy  to  murder 
persons  than  the  defendant*  though  its  existence  wei 
him,  if  he  be  afterward  connected  with  it  by  competi 
If  murder  was  the  result  of  the  conspiracy,  the  acHj 
spirators  are  admissible,  although  defendant  was  rifl 
such  acts  were  done,®  and  although  he  was  not  itf 
indictment.^  And  they  are  admissible  on  the  sep 
one,  even  though  made  in  his  absence.'*  But  decb 
in  the  absence  of  the  defendant,  and  after  the  con 
the  conspiracy,  are  not  admissible  against  him.^  Th 
sible  only  when  made  pending  the  criminal  enterpriE 

While  it  is  a  general  rule  of  evidencCi  that  the 
tions  of  a  person,  in  the  absence  of  the  prisoner* 
ble  in  evidence  against  htm,  yet  there  are  except! 
is  in  a  case  of  a  conspiracy  to  do  an  unlawful  ac 
and  declarations  of  conspirators,  in  furtherance  of 
pose,  are  competent,  although  made  in  the  absenc 

The  rule  admitting  evidence  of  declarations  of  on 
the  hearing  of  the  other,  before  the  common  piirp^ 
mated,  is  not  varied  by  the  fact  that  after  one  s  anfl 
into  a  new  conspiracy,  upon  the  purfwse  whereof  ffl 
were  made,*  Such  declarations  are  admissible  with< 
tion.^  m 

4.  Statements  and  Can/esswus.  — ^  It  is  com  pet  e^ 
conspiracy,  to  connect  the  several  parties  charged 
not  only  of  their  statements,  but  of  separate  acts 
two  unite  in  a  common  undertaking  to  defraud,] 
of  one  are  competent  against  both,  although  there  f 
conspiracy.'*  Upon  a  separate  trial  of  one  joini^ 
another,  evidence  of  what  was  said  by  the  latter  in' 
the  defendant  is  competent  to  prove  the  purpose  of  tlo 


of  what  3.  persrtn»  who  was  at  the  meet-    testify  for  the  St.ttc 
ingi  ^aid  some  d^y;   after^  whqn    he   wa.^    crimtiiatioiu  cvkIcdo 
distr*ihicil    iot    church   rate^,    U  not   mU    made  oi\  *inutJicr  trial 
minsilik.     Reg.  tk   Murphy,  8  Car*  &   l\ 
797;  keg,  V.  Blake,  6  Q.  ll  126;  ij  L.  J. 
M,  C,  (jt. 

1.  r^Hinar  f^  State,  63  Miss.  265. 

2,  State  r.  McCahjtl   (Iowa),  n  N,  W. 


Rep.  599  J  State  i*.  Anderson,  S3  N*  €,732. 

3*  Stale  t*.  (iliddtriii  55  Conn*  46;  s.  c, 
J  New  Kng.  Rep*  S^i^  ' 

i*  O'NeiJ  V.  State,  14  Tex*  Apl>.  582. 
"    6.   Kicks  t'*    Slate,    t^  TfJC*    A|ip.    |oS; 
Wit  lev  ^^  State  (TexO*  S  S,  W.  Rep.  57a. 

6.  Armistead  r'.  State    (Te*.),  2  S.  W. 
Rep.  627. 

7.  Slate  p.  Anderson,  &1  N.  C  752. 
I«  State  2^.  Kuchan.in,  ^3  Ln<  An.  ^ 
9t  Coht;a  p.  Siate^  n  fcjc.  Ap|>.  153, 


he  had  printed  the  cq 
evidence,  wa^  admis^lt 
55  t-'o(u>,  46 ;  s,  c ,  3  K^ 

'11.  Kiehl  t%  ExAti^^ 
104  hid,  70;  s.  c,4  1  VVi^ 

GonTerBaUoi]  of  Membti 
evklctice  Jii  adiiii^^d»lc  t: 
Itelwcen  five  of  itix  me  ml 
which  inatigirtated  and^ 
ci>tu  amtpMg  whiim  wn 
di'Fcndantt  and  othc 
which  it  ViA%  stated*  1 
cot  I  Id  tn>l  «>ay,  that  lH 
cent*  a  week  for  the  ■ 
cott,  and  that  it  wmdf? 
com  pa  ft  v»    State  i\  G 


me  ml 
and  J 

hcS 

1 


10,   People  f.  S.iiindcrs,  25  Mich   It9.        ».  c.  ^  Nem  Eiif^  Re^^ 
Printiiif  Ciroul&r, —  Tlm% 


atr>r,  rint  a  dcR'ntlaoT,  h.nrnii 


a    coiTspir-        12-   Ptopic    f*. 
ficclnicd   tfi    Rep.  Stjj, 


£vij[«ik«i. 


CRIMINAL    CONSPIRACY. 


Or4&r  ot  Fno&f. 


On  a  conspiracy  to  liberate  a  prisoner,  the  acts  of  the  prisoner 
witliin  the  prison,  and  articles  found  on  him,  are  adinissible^gainst 
persons  charged  with  the  conspiracy.^  But  the  admissions  and 
declarations  of  a  co-conspirator  are  admissible  against  the  defend- 
ant, although  made  after  the  consummation  of  the  enterprise,  if 
defendant  was  present  and  acquiesced/^  Declarations  which  are 
merely  narrative  are  incompetent,  and  should  not  be  admitted 
except  against  the  one  making  them.^ 

L-etters  and  statements  of  a  co-conspirator  written  or  spoken  in 
furtherance  of  the  common  design,  are  admissible  against  all  the 
conspirators.* 

What  was  done  or  said  by  one  of  the  conspirators  before  the 
conspiracy  was  formed,  or  after  its  object  had  been  attained,  or 
its  work  fully  completed,  not  in  the  presence  or  hearing  of  the 
othcrst  and  not  brought  to  their  knowledge,  and  ratified  by  them, 
is  not  admissible  against  them,  or  either  of  them.^  And  state- 
ments of  one  of  them  as  to  part  of  the  transactions,  accompanying 
no  act  done  in  furtherance  of,  or  in  connection  with,  such  enter- 
prise,  are  not  competent  against  the  others.**  But  they  are 
admissible  to  prove  his  own  participation  under  instructions  to 
the  jury.' 

Confession  of  one  joint  offender,  made  after  the  enterprise  is 
ended,  is  admissible  only  against  himself.®  But  confession  of  one 
not  on  trial  is  not  evidence  against  a  co-defendant.* 

Subsequent  evidence  of  the  conspiracy  cures  any  defect  in  the 
admii^sion  of  statements  of  a  confederated ** 

5  •  Order  of  Proof.  —  Before  acts  and  declarations  can  be  admitted 
in  any  event,  z prima  facie  case  of  conspiracy  must  appear  to  the 
trial  court,  and  then  the  declarations  and  acts  during  the  per- 
formance of  the  conspiracy  can  be  submitted  to  the  jury  to  be 
used  by  them,  if  they  find  such  conspiracy  existed,  but  to  be  dis- 


1*  Rei^.  V.  Desmond,  ii  Cox,  C-  C*  146. 

Acta  and  PacUratioiii  in  Abieucfl  of  Co- 
Oodpimlor, ^ — A.  and  G.,  having  united  in 
the  ccimmon  jntention  of  robbing  I,,  knocked 
tilm  from  a  moving  trait).  The  train  wa-^ 
stoppedf  and,  while  L  wzis  beinQ  earned  off, 
A.  in  a  shore  lime  re-mppcared  alune,  »nd 
again  attempted  to  rob  L  ft  was  /icfd  that 
thf  acta  ami  wor dn  of  A,,  whether  G.  waa 
present  or  not,  in  this  second  attempt, 
might  be  proven  on  the  trial  of  G.,  sach  at- 
tempt being  m  furthcr-ince  of  the  common 
purpose  from  which  the  defendant  had  not 
withdrawn.     Grogan  v.  State,  G^  Miss,  147* 

2.   Hokter  T^  State.  iS  Tex.  App.  91. 

3^  Spies  V.  f'copje  (The  Anarchists' 
CiiseK  t22  III,  I ;  s.  C,  10  West.  Rep,  70 f ; 
Cowles  t>.  Coe.  21  Conn.  230;  State  t\ 
Larkin.  49  N,  H.  jgj  2  Phill.  Ev.  179;  2 
Barr.  Tri,  578- 

4»  Card  v^  State,  109  Ind.  4T5;  s.  e,7 
Wcsi.    Rep.   Si;    Spies    ik    People    (The 


Anarchists*  Csise),  132  HI.  t ;  S.  C,  10  West, 
Rep.  701. 

6,  People  V.  Parker  (MichOf  H  West, 
Reyj,  r82;LegEr^01ncv\  I  Den,  (N,  V.)  203. 

Xrridenoe  of  lateiTUw, --  It  has  becJi 
/te/ii  proper,  on  the  cross-iixamiTiatfon  of  a 
Stale  witness,  to  exclude  evidence  of  an 
interview  to  ivhich  one  defendant  w:js  a 
pari>\  and  of  dedarations  ihen  made  by 
him,  to  which  no  alkiiiioii  had  been  made 
by  the  State  on  the  direct  examination. 
State  t>*  Gliddeni  55  Cotiti-  46;  s.  c,  3  Ncir 
Knp  Rep.  849, 

6*  N.  V,  Guaranty  St  Ins.  Co,  ^*  Gleason^ 
78  NT.  Y.  504. 

7,  People  ZK  Arnold,  46  Mkh.  26^. 

8,  Studstill  f",  Sute,  7  Ga,  2  ;  Parsons  t*. 
State*  43  Ga,  197 ;  Johnson  v.  State,  4B 
Ga-  1 16. 

B,  Lyons  v.  State,  22  Ga.  390 
10,   :^tate   v.  Ward,  Ncv.  1:^7^  Dole  », 
W*ooldrcdgp,  1^5  Mass.  140. 
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carded  in  case  it  13  not  established.*     And  where  tl 
separate  counts,  —  one  charging  the  principal  to 
the  other  charging  him  to  be  unknown> — -it  is  suf 
is  proven,^ 

The  conspiracy  must  be  established  by  proof, 
dence  can  be  given  of  the  acts  of  any  person  not  i^ 
of  the   prisoner;   and,  generally  speaking,  by   e« 
party's  own  act     It  cannot  be  collected  from  the 
as,  by  express  evidence  of-  the  fact  of  a  previous  cc 
a  concurrent  knowledge  and  approbation  of  each  oti 

A  conspiracy  must  be  shown  ;  and  evidence  that  e" 
iliegany  or  maliciously  will  not  support  an  action  fos 
without  proof  that  the  defendants  conspired  togeihen 

But  a  deviation  has  been  made  from  the  general^ 
dence  of  the  acts  and  conduct  of  others  has 
prove  the  existence  of  the  conspiracy  previoK 
defendants*  privity.^ 

In  an  ordinary  conspiracy,  it  is  not  necessary  topr- 
design  between  defendants  before  proving  the  ul^ 
Proof  of  the  fact  of  the  conspiracy  need  not  alwa)'™ 
fore  evidence  is  admissible  of  the  acts  and  decl^ 
conspirators  when  the  proof  of  the  conspiracy  consist 
ous  and  independent  circumsttmces.' 

The  fact  that  some  of  the  acts  and  declaratic 
Hpirators  were  alt  owed  to  come  in  before  proof  wJ 
conspiracy,  or  of  the  connection  of  the  defendantij 
ground   of  objection*     This  matter  is  largely  dis 
evidence  of  a  general  conspiracy  may  be  given  befc 
fjart  taken  by  the  conspirators,* 

The  prosecutor  may  either  prove  the  conspiracy, 
the  acts  of  the  conspirators  admissible  in  evidet)€g 
prove  the  acts  of  the  different  persons,  and  thus 


ageihen 

IS  be^ 


Smith  r, 


1.  People   ^f.  Parker  (Mich.)#  it  WesL   mon  intent 
Rep.  1H2*  yd 

Tbft    Joint  Aitenl   of    Hind,    like   all       IL  Spie»   v.    People 
liiher   part^   uf    a  ujtiiin:^!   case,  may  be    Case),   122   lU.  I  ;    ^ 
cMabliahcfl    as  mi   inference  of   the   jury    70 
from    the    oihef  facts   iirovetK     Spies  r% 
Pciipk  (The  Anarchists  Case),  122  III.  i; 
V.  c,  to  West.  Rep.  701 ;  2  ilisli.  Cr,  L. 
Tfia^,  n.  7. 

Any  joint  action  on  a  material  point,  or  ^ 
collection  of  iiydejicndcnt  but  civo|jcratfiig 
iict*,  bv  persons  cl finely  assixi.ittd  mih 
^mh  otlier,  t*  held  MJtfidcnt  10  enable  the 
Jury  to  infer  conciu  rente  of  scniimtnt. 
Archer  ik  St2it^  106  Ind  426;  a.  c-,  4  West, 
Rep.  726,  729. 

It  has  been  kdd  that  it  is  comix-icnt  to    Russell*  9  St.  Tn*  578; 
prfive  that  other  propertyi  stolen  aboiit  the    Tri.  $^\  K.  p,  f  liirdy, 
&aine  time*  was  found  in  pL»ssessioii  of  one    r.  Home  Tooke,  35  St*^ 
t^i    I  he  defendants,  for  the  purpose  of  de-   Case*  z   Brod,  &   u,  jj 
vcloping   the  rft  g^siig^  and   shuwiitg  com-    Cox,  C.  f.  3J2;  2  Siari 

036 


\ 


3.  1  East,  P.  C  96. 

C  Newell  r.   Icnkii) 
Otmpitrt  Rex  t*.  Cope,  j 
S,  1  Stark.  Ev.  (id  < 
i.  Reg.  fK  Briitain,  3] 
7 1  Logging  f.  State,^ 
Spies  ^.  Heopic   (The 
122  IIU  1  I  ^'  c.,  10  Wc 

8»  !^pjes    r.    People  j 
Case),  122  IJL  t;  s,  C,J 
0,  R.  IK  Stafford,  7 
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fpiracy.^  Where  a  member  of  a  societ}'  was  permitted  to  prove 
the  printed  regulations  and  rules,  and  that  he  and  others  acted 
under  them  in  execution  of  the  conspiracy,  as  fntrodyctory  to 
proof  that  they  were  mt-mbers  and  equally  concerned,  such  evi- 
lieocc  could  not  affect  the  defendants  until  they  were  made  putties 
to  the  conspiracy,*  Before  the  evidence  of  the  conspiracy  can 
i'r  rt  the  prisoner  materially,  it  is  necessary  to  make  out  that  he 
rented  to  the  extent  that  the  others  did^ 

The  sufficiency  of  the  evidence  of  the  combination  to  form  a 
foundation  is  held  to  be  a  question  for  the  jury.* 

6.  T^siim^ny  of  C^Coffspintf^n  —  On  a  j ol n t  i nd i ct m en t,  one 
cither  con\icted  or  acquitted  may  be  a  witness  for  the  other  defend- 
ants,* But  a  defendant  who  suffers  judg^ment  by  default,  cannot 
be  called  as  a  witness  on  behalf  of  a  co-conspirator*  And  where 
two  conspire  to  rob>  and  one  withdraws  and  the  other  proceeds^ 
and  a  murder  is  committed,  his  co-conspirator  may  testify  to  the 
agreement  to  rob-*^ 

Where  a  defendant  offers  himself  as  a  witness  to  prove  the 
criminal  charge,  he  cannot  excuse  himself  from  answering  on 
tlie  ground  that  by  so  doings  he  may  criminate  himself.  By  mak- 
ing himself  a  witness,  he  waives  his  privilege  to  all  matters  coa- 
nected  with  the  defence.* 

And  where  one  of  several  defendants  is  acquitted,  the  record 
irf  his  acquittal  is  admissible  in  favor  of  another  subsequently 
tried.® 

TH  The  Trifll  and  its  Incifleiits,  —  One  of  several  persons  may  be 
tried  separately,*^  and  jud'^ment  be  passed  upon  hi  mi  although 
the  others  who  have  appeared  and  pleaded  have  not  been  tried.** 
One  alone  may  be  convicted  upon  proof  that  there  was  a  criminal 
conspiracy  of   which  he  was  a  member.**     But  if  two  persons 


I,  Spies  f«  P«opk  (The  Anarchist-V 
Case  I,  HI  in.  I ;  9.  c,  to  WciL  Kcp* 
you 

»,  R.  V*  Haimnoiiflt  *  Eap.  N*  P*  7*0, 

a.  t  Hurk.  Hv.  {id  etlj  234, 

C  St.ite  I*.  Ross,  29  Ma  32;  Burkee  v. 
Miller,  61  MiiHM*  {/  OtJ^^h  )  547;  Jones  t\ 
llurlliurT*  29  Ua/li.  (N.  V.)  40JJ  buie  t\ 
N^i^K  7  low  a*  347;  Oklh4.m  f.  Ikiitlev,  6 
T.  n,  Mon.  (Ky.)  433;  Hcraer  v.  McGr'aih, 

5S  r^Mu40- 

S«  Stale  f'.  Ilupt,  ^1   Mo.  490;  s.  c,  S 

Writ  RcfK  6i27« 

Wife  of  Co-CoaiplFalor ;  SiiglUli  2tM- 
Ust*  —  UfidEr  the  Knelish  praclkc,  the  wile 
of  a  cocon^pintor  cAimot  be  ti  wUncs^  for 
the  other  dcfeudAnts*  Ktx  tt  Locker,  5 
E*p.  107. 

f  -  P'Mple  tf,  Collins,  64  Cal.  203- 

ft.  S|jics  o*  Fec»|)Le  (The  Ai^arcbisls' 
Cas^?},  132  Uh  t;  fi^  c,  10  West.  Kep. 
70t- 

^  Paul  tf,  5utr,  J  3  Tex-  App*  346. 


10.  Rev  t%  Ki  liners  lev,  1  Str.  193, 
Death  of  Go'CanspiratDrs:  Trial  of  Bm^ 

▼war*  ^  As  where  the  rest  have  dSed,  Hex 
t\  Nich^tlHi  2  Str.  1 127 ;  ».  c ,  T3  lia-si,  4!*  n, 

IK  Keg.  r\  Ahcarne^  6  Cok,  C,  C.  6l 

12*  2  Uhh.  Ct.  Proc  §  1S6  ;  3  Wharl,  Cr. 
L»  (6th  cd,>  §§  2340,  2344,  2316;  Slate  i'* 
Acbrri!?*  1  Housi/Cr.  C.  I  Del.  J  3611  Cum* 
mon wealth  V.  Irwin^  S  Phtla.  fPaJ  330. 

U  three  i>cf^ons  were  engager  I  in  a  ton* 
spiracv,  nnd  one  of  them  died  lief  pre  trial* 
and  aiwther  iV5i4  acq  Ji  it  ted,  the  survivor 
may  be  tried  atirl  convictecl  People  tf. 
Olcott,  2  }iil\m.  (N\  V.)  t  as.  301;  Hex  P. 
Nicht>tts4f3  Kas{,4i2  n.;  Keu.r.  Kentfck, 
5  Q.  n,  4*1;  H.  c^  IK  &  M.  zo$i  7  Jur-  84S; 
12  L*  J.  M.  C.  r35. 

On  An  indjctiTienl  of  three  persons  trrcd 
?;eparatelv,  if  one  of  Lhctn  is  convlcied  IjC' 
fore  the  others  are  iricd^  the  possibi lilies 
of  the  others  bcinjy;  nut  found  p;ui!ty  U  not 
a  suflicient  reason  for  hoTdingi  ihe  fudg- 
mcnt  irregular.  Reg.  f'.  Abcarnet  o  Col;, 
C.  C,6. 


mi 
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alone  are  indicted,  they  must  both  be  convicted  : 
one  would  be  an  acquittal  of  the  other* 

Upon  a  count  charging  one  conspiracy»  the  jiir 
some  guttly  of  conspiring  to  effect  one  or  mor<j 
specified*    The  fact  that  the  object  of  the  conspij 
plishetl,  and  that  the  unlawful  thing  conspired 
performed  and  completed,  does  not  prevent  a  convic 
charge  simply  that  the  defendants  conspired  to  coii 

On  an  indictment  containing  several  counts,  if  a  i ' 
J5  proved,  the  verdict  may  nevertheless  be  takcii| 
the  counts  as  describe  the  conspiracy  consistent!) 

l»  Pr&cfdHre  and  Practice.  —  Separate  trials  ml 
an  indictment  for  conspiracy,'^  and  all  conspirators 
with  full  knowledge  of  a  common  design  may 
indictment.^ 

2.  Cofitimtance,  —  A  continuance  will  not  be  gi ( 
conspirator,  who  is  evading  arrest,  to  testify  for  an 

3.  MatioH  to  Quask, — ^A  motion  to  quash  is  add 
discretion  of  the  court,  and  its  recusal  is  not  reven 
the  indictment  does  not  state  any  thing  done  to  effec 
the  object  and  purpose,  it  must  be  quashed.®  A  mi 
of  the  clerk  is  not  a  good  ground  for  quashing  the 

4-  FonnatioH  of  Jury,  —  Unless  objection  is  si 
more  of  the  jury  who  tried  the  case,  the  antecedel 
court  upon  the  competency  or  incompetency  of  jj_ 
been  challenged  and  stood  aside,  will  not  be  inqui" 
appellate  court,**     The  mere  fact  that  a  juror  ii^ 
against  a  crime  does  not  disqualify  him  as  a  juronj 

One  conspirator 
formed  again ?it,  trkd^ 
naming  his  c a  conspij 
ihe  it\  form  at  ion  bad* 
67  Cal.  4 IS. 

a.  Keg,  IK  HiidstinJ 
Reg.  «^*  I 'o  I J  man,  5  Ci 

7-  Li-^ltf  V.  Comtiiijttn 

Teittmonf  ol  Oo-Ootupl 
spiraior  cannut  tv  '  '' 
v.  Cummoiuvcak 

8,  St:ite  t\  Stcv.  ,; 
New  Krtg.  XKty*.  jjii, 

9,  United   Slates 
Rep.  I4S' 

10.  Sute  V,  NOTtoit 
3J, 

11.  Spies  V.   Peop 
Casc)»    [23   111,   1 ; 

18.  Roblnsofi   v. 

60  \W  465:  Spres 
archisti'  La^e),  122 
Kcfi.  701. 

Projadioe  ftg^iutt^ 
arohy*  — Any  prcjud' 


nvtc 
conu 

mif 
itors 

ami 
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:ven 
iflfec 
L  nil 

I 


L  State  V,  Tom,  a  Slave,  2  Dcv,  (N.  C) 
L.  569;  Jones  v.  IJakcr,  7  Cow*  (N,   Y,) 

445^ 
it  O'ConneU  f .  Reg.,  1 1  Cl^rk  h  F. 


Rei 


ople  V*  Petherim  (Mich.),  7  We«t 


Carrying  the  conspfracy  into  effect  doc« 
not  merge  the  offence  charged  intti  the 
greater  offence:  btit,  if  the  tonspirncy  k 
proved,  the  tonvlctkjn  follow;*,  alt  hong  h 
Ihe  defendant  mfgbt  have  been  found 
guilty  of  the  greater  crime  had  he  been 
char;tcd  wfih  it.  People  v.  Fetheratn 
(Micli^i  7  West,  Rep,  529. 

4.  Reg-  V.  GomperiE,  9  Q.  B,  S24 ;  s,  c, 
ji  Jur  204  ;  i6  t..  J.  Q.  B.  I3U 

(C  Casper  F.  Stale,  47  Wis.  535.  C^m* 
part  Common  wealth  e/,  Mansoo,  z  As  bin* 
< Pa. J  31. 

It  is  withm  the  discreticm  of  the  triat 
court  to  allow  f^epar^te  trials  of  defend* 
ants  jointly  indicted;  and  where  there  has 
been  no  abuse  of  discretinnf  the  appellate 
court  will  not  interfere.  Spies  v.  People 
(The  Anarchists*  Ca^c),  123  IlL  i;  s»  c, 
to  West.  Re|},  701. 
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Wml  «id  iu  Incidenti.     CRIMINAL    CONSPIRACY. 


Argmm»nti  et«t. 


The  prosecuting  attorney  is  entitled  to  the  same  number  of 
peremptory  challenges  as  the  defendants,  —  equal  to  the  sum  of  the 
challenges  of  all  the  defendants.^ 

5.  Argument  of  CmmscL  — Mere  statements  of  the  prosecuting 
attorney  derogatory  to  the  character  of  the  defendant  are  not 
ground  for  reversal.* 

5.  instntaions  to  Jury. — The  court  is  at  liberty  to  instruct  in 
its  discretion,  if  it  reduces  its  instructions  to  writing,^  The  charge 
of  the  court  must  be  taken  together ;  and  when  so  taken»  if  it 
f:iiriy  presents  the  law,  a  cause  should  not  be  reversed  merely 
^  '  one  of  the  instructions  may  lay  down  the  law  without 

-    i       lit  qualification,* 

Although  an  instruction,  considered  by  itself,  is  too  general, 
yet,  if  it  is  properly  limited,  by  others  given  on  the  other  side,  so 
that  it  is  not  probable  it  could  have  misled  the  jury,  judgment 
will  not  be  reversed  on  account  of  such  instruction,'* 


isiti    or   an:irehism    wrmld    not    render    a  5  (U,  ^  Gflm*)  439;  Gtcch  tj.  Lewia,  rj  ML 

yaxnt  incajiable  ot  trvink^  Uirly  ahd  ImpAr-  6^2.    Iti  thiscas^e^lhc  judge  wlio  prcs'dcti  at 

tially  thi^  ks^uc  of  v^hcthcr  tfi^  dcfend^nu,  (he  trial  in  xhn  cuurl  l>elow,  himself  wrote 

crmiiTHJiiiats  or  aiiarclilst^t  Were  guilty  or  an  iu^truunmi,  and  read  iUo  the  jury,  whicK 

tiot   guilty  of    murdcn     Spies  v.    Pcoijle  contamed   the  foltowlng    word-*;    "What 

(Vhe  Anarchists*  Caiie),  122  III.  i;  s. c,  10  are  the   fact^^  and  what  is  the  truth,  the 

Wt4t.  I<^|>,  701,  jtiry  niu^t  determine   from    the  evidence, 

1.  Spicii   ?/,    People    (The    Anarchists*  and  from  that  aione.      If   there   arc  any 

CaieJk  122  tIL    I J   9i   C,    10   WesL    Kcp*  unguarded  expressions  in   any  of   the   in- 

70  r.  struct  ions,  which  seem  to  aiSf^mne  the  exist- 

S.  Ifcyl  V,  State,  log  Ind*  5S9J  s,  c*>  8  et»ce  of  any  facts,  or  to  be  any  inimmtion 

West.  Rep.  y)\  as  to  what  is  proved,  ail  such  expressions 

l^etidiag    tdmiU    of    Bebftte.  ^ —  The  must    l^e    disregarded,   and   the  evidence 

inilgWL'nt  will  not  necessarily  be  revcrised  only  looked  to,  to  determine  the  facia."     It 

MRTtly  because   the    prosecuting   attorney  is  difficoll  to  see   hnw,  after  such  a  clear 

cxcccJa   the  limit  of  legitimate  debate  in  and    explicit    injunctior;    as    this^  th<:  jury 

ht&  htaiement  to  the  |ury.     Epps  v.  Statei  couki  have  made  'Auy  finding  that  was  not 

101  hnl.  qjj);  s*  c.  3  West.  Kep.  3S0*  based  on  the  evidence. 

Bjthibiting  Cftneatara  ta  Jury,  —  Under       4.   Rice  r-u  I>es  Moine$,  40  Iowa,  63S. 
AW  indictment    charging    c^fendants  with        While  some  instrnctious  may  be  subject 

con:^|>iracy  against  tne  etnployees  of  cer-  to  criitcisms,  yet  if,  when  t^lcen  as  a  whtite, 

uin   coa\   operators,   to  com|>cl   them   to  they   are    substaniially    correct,    they  are 

i|uit  working  by  force,  threatsj  and   men-  sufficient.      Spies   v.    People   (The   Anar- 

iccs  of  harm*  the  exhibition  by   the  conn-  chists'  Caie),  122  IIL  i ;  a*  c,  to  West*  Kep. 

4cl    for    the    prosecution,  a^   part  of   his  70 r ;    People  i^  Cleveland,  49  Cal.    577; 

irgument  lo  the  jury,  of  a  caricature  from  Tolerlo  W.  ^  W.  Ry,  Co.  v*  Ingrahani,  77 

*M'uck/'  eniitkd  "*  backers  i^f  the  Work-  IIL  309. 

jnj^mcn's   Sustenance,**   under   permis!>ion       5«   Spies    1^,    People    (The   Anarchlsia' 

»    ^-       irt,  will  not  be  gr  ■  "^  ^   :  revers-  Case)^    122    lib  t;   s.  C*,    10   West,  K<fp* 

inent  of  convu  ;  use  of  70  r. 

icr  in  argomcni  1  lucdts-       B«[in«9tiiif    lastrtiotion.  —  If  coimsel 

Mttujn  vf  the  courts  unless  It  appears  that  desired   to   have  the    jury  clifferenily  lO' 

?h»:rcby    serious    wrong    has    liecn   done,  strncted  as   to   the    form    of  the    verdict, 

Xrwman  t/.  Commonwealth  ( Pa,),  5  Cent,  they  should  have  prepared  an  instruction 

Rep.  4fj7  indicating  such    form   as   they  deemed  to 

3.   lirrHvn  f^  People.  5  Hi*  (4  Gilm.)  439J  be   correct,  and   should    have   asked   the 

iirrcn  xk  Ijcwis,  1 3  III   642,  trial  court  to  give  ii.     Where  this  is  not 

BMeretloii  ol  Tnal  Judge.  ^-JJndcr  the  done,  the   parties   are   it>   no   position   to 

Ulinni*  statnte.  a  judge  of  the  circoit  court  claim  it  in  the  appellate  court.     Spies  p, 

is  at  liberty  to  instmut  at  his  discretion,  if  Pcopte  {The  Anarchi&ts'  Ca^),  123  HL  i; 

he  reduces  his  instructions  to  writing,  so  s,  c,  ro  West,  Hep.  701 ;  Dunn  th  People, 

that  the  jury  can  take  them  with  them  in  tog   lib  646;   Dacey   tn   People,    116  ill. 

lonsidcring  their  verdict.    Brown  v.  rcoi>Je,  555. 


tMalftadittlnoidaiita.    CRIMINAL    CONSPIRACY.       T«rdi0t-V0V Trial 

It  is  error  to  charge  the  jury  to  the  effect  that  evidence  of 
good  character  is  available  only  in  a  doubtful  case.* 

It  is  the  duty  of  the  jury  to  consider  all  the  instructions  to- 
gether ;  and  when  the  court  can  see  that  an  instruction  in  the 
series,  although  not  stating  the  law  correctly,  is  qualified  by  others, 
so  that  the  jury  were  not  likely  to  be  misled,  the  error  will  be 
obviated.* 

7.  Verdict,  —  The  conspiracy  being  a  joint  offence,  all  must  be 
convicted,  or  none,  unless  the  indictment  is  for  conspiring  with 
persons  unknown  to  the  grand  jury.* 

If  a  reasonable  doubt  of  the  guilt  of  the  prisqner  is  entertained 
by  them,  the  jury  have  no  discretion,  but  must  acquit.* 

8.  New  Trial. —  In  a  prosecution  for  conspiracy  against  several 
co-conspirators,  a  new  trial  of  one  involves  a  new  trial  of  all.^ 

It  is  dangerous  practice  to  allow  verdicts  to  be  set  aside  upon 
ex  parte  affidavits  as  to  what  jurors  are  claimed  to  have  said  before 
they  were  summoned  to  act  as  jurymen.® 

1.  United  States  v.  GunneU,  c  Mackey  another,  does  not  constitute  error.    Sute 

(D.  C),  — ;  s.  c,  3  Cent.  Kep.  7^4.  v.  Malov,  44  Iowa,  104. 

8.  Spies   r.    People    (The    Anarchists*  The  Supreme  Court  of  Calif ornia  said, 

Case),  122  111.  I ;  s.  c,  10  West.  Kep.  701.  in  a  criminal  case,  **  While  some  of  the 

lastrnetloiit  co^^ered  together:  Buty  instructions  are  subject,  perhaps,  to  atti- 

of  Jury.  —  It  is  the  duty  of  the  jury'  to  cism,  and  may  not  state  the  law  with  pre- 

consider  all  the  instructions  together ;  and  cise  accuracy,  ^t,  taken  as  a  whole,  Ihej 

when  the  court  can  see  that  an  instruc-  were  substantial!  )r  correct,  and  could  not 

Cion  in  the  series,  alt  hough  not  stating  the  have  misled  the  jury  to  the  prejudice  of 

law  correctly,  is  qualified  by  others,  so  that  the  defendant.**    People  v.  Cleveland,  49 

fhe  yxxy  were  not  likely  to  be  misled,  the  Cal.  577. 

error  will  l)e  obviated.    Toledo,  W.  &  W.  The  principle  that  an  instruction  whidi 

Ry.  Co  V  Ingraham,  77  111.  309.  is  general  in  its  character  may  be  limited 

Although  an  instruction,  considered  by  or  qualified  by  other  instructions  in  the 
itself,  is  too  general,  yet,  if  it  is  proi^erly  series,  does  not  contravene  the  rule  that,  in 
limited  by  others  given  on  the  other  side,  a  criminal  case,  "  material  error  in  one  in- 
to that  it  is  not  probable  it  could  have  aCruclion  calculated  to  mislead  is  not  cured 
misled  the  jury,  judgment  will  not  be  re-  Dy  a  subsequent  contradictory  instruction." 
versed  on  account  of  such  instruction.  Whart.  Cr.  1*1.  (8th  ed.)  §  793, 
Kendall  v.  Brown,  86  111.  587 ;  Skiles  v,  8.  Commonwealth  v.  Irwin,  8  Phila. 
Caruthers,  88  111.  458.  (Pa.)  380;  United  States  v.  Cole,  ?  McL 

The  Supreme  Court  of  Iowa  has  said,  C.  C.  513;  Keg.  «/.  Thompson*  to  Q.  B. 

••  It  is  usually  not  practicable,  in  any  one  832. 

instruction,  to  present  all  the  limitations  Hut  the  defendants  may  be  convicted  of 

and  restrictions  of  which  it  is  susceptible,  the  conspirac)*,  and  acquitted  on  the  other 

These  very  frequently  must  be  presented  counts,     Wilson  r.  Commonwealth,  96  Pa. 

in  other  and  distinct  portions  of  the  charge.  St.  56 ;  State  v.  Noyes,  25  Vt.  415. 

The  charge  must  be  taken  together;  and  Where  two  are  indicted,  the  acquittal  of 

if,  when  so  considered,  it  fairly  presents  one  is  the   acquittal    of   both,  — State  r. 

the  law,  and  is  not  liable  to  misapprchen-  Tom,  2  Pev.  (N.  C.)  L.  569; —  but  where 

sion,  nor  calculated   to  mislead,  a  cause  more  than  two  are  indicted,  the  acquittal 

should    not    be   reversed  simply   because  of   one    will   not  necessarily  relieve  the 

some    one   of    the    instructions    may   lay  others.     People  f.  Olcott,  2  Johns.  (N.Y) 

down  the  law  without  sufficient  qualifica-  Cas.  301. 

tion."     Rice    v,  Des    Moines,  40    Iowa,  4.  Spies    v.    People    (The   Anarchists* 

638.  Case),  122  111.  I ;  s.  c,  lo  West.  Rep.  701. 

The  same  court  held^  in  a  criminal  case,  6.  Commonwealth  v.  McCrowan,  2  Pars, 

where  the  indictment  was  for  murder,  that  Scl.  Cas.  (Pa.)  314. 

"instructions  are  all  lo  be  considered  and  6.  because  the  parties  making  such  affi- 

consirued  together;"  and  that  an  omission  davits  submitted  to  no  cross-examination, 

to  stale  the  law  fully  in  one  instruction,  and  the  correctness  of  their  statement  is 

where  the  omission    is   fully  supplied   in  subject  to  no  test  whatever.    Spicsv.  Pco- 

G40 


CRIMINAL   CONVERSATION— CRmiNAl   LAIV. 

9*  Jad^tnL—On  indictment  for  conspiracy,  judgment  should 
be^agamst  each  defendant  severally,  and  not  joiLl/against  aS  < 
Where  the  indictment  charges  a  conspiracy  to  extort  tlixoui^h  fake 
accusation   of  crime,  and  another  count   charges   a  conspiracy 

^^K       ^f^  ""''^  ^^  ^^^  ^'^^^  "^  adultery,  if  there  is  evidence 
to  sustain  the  former  count,  a  general  verdict  will  not  be  set  aside  ^ 

CMirarAL   COJrVElSATIOJI,     See  Adultery 
CRmraAL   LAW.^ 

L  DcfiniiioTij  642. 

ri.   Ci>nsfntawr/  ,>/  SffitMt£i^  643, 
J.  In/amms  Crim^St  644, 
A.   IVAat  are  hijumous  Cwimes^  646. 
k*   IVkafan  mffhifum  ous  Crimts^i^^h 
c.  Cifm^ktioH    urn/  Futmkment  f&r 
/ft/amoiu'  Crimft^  647, 
4-  Dxinm  of  M^rj^er,  64B, 
U.  C!&ssi6cation  of  Crimes,  650. 
i,   Cf^rfni  Diviiid/i,  650. 
2.  I}hisiift(  tucordmg  At  /Vttfur^  0/  ih^ 
OJFtnt'f,  650. 
*r.  Ads  ,fff>itiff^  ikt  Siimrdpity  of 


5,  Misprision  &/  Fd^tny,  6^5. 
~    ^  656, 


'^a  Ff/tmp,  657, 


may    A?    ctm- 


.  Aa 
Ac 


r^  P^nam  and  Lives 

■^h  65a 
'*'op€rty^  650* 

H^  [650, 

{ 2 j  ^rZ-j  tiffittin^  Pnimte  Property , 
4.  Am  iifficHng  ihe  Fubiic,  or  Imli^ 
tfiduais^  or  tktir  Prop^rty^  650. 
A  AsU  affeaing  Pablti:  PoUty,  650. 
f,  A€isaff£cttnj;fht  Curr^ttcy  and  Pub- 
Hi  iirtd  Prttiifc^  Si^uriiies,  65a 
jr.  Acisitfuftin^tluPitlflii:  Pea€^^6<X, 
4*  Acis  aJhriingPuMif  Justice,  6%U 
il  Afts  tifftfting  Chistih',  651. 
/,  A^ii  isff^ain^  R^iiffi'ots^  Mt^a/ify, 
"■ "'  '"    i-my,  651* 
J.  i^- 
a.  V       ^,      //r^y^,  651. 
^  Sii$ttr/i)*y  FeiifnitSi  653, 

a. 
L 
t  . 


^.  c 

pmindcd^  659. 
^,  ;r^^«    t^^/rffifj  may  noi  $€  cam- 
Pirn  tided,  659. 
IIL  Attempts..  659, 

I,  AUtmpts  df/^H^d,  6591. 

3,  AfUmfi  /0  t^mmii  Spfti/^  Ojhurf, 

3.  Pt^epii ration^  664. 

4.  StiiMd/r  iMmm,  665. 

5.  UHSuiiid^ie  Mcanx,  665. 

6.  C/ftTuitaMt  OfyWf,  6^ 

7.  ^/f^fl#-  Offinres^  668. 

S.  SoiicitiiUotis  tti  commit  Crime,  66a 
IV,  Elemems  of  Crime,  672, 
t.  Overt  Acis  esstntiai,  673. 
3»  Crimitfai  intent,  673* 
«*  EihiMishing  hmnt^  674. 


(3)  Deiibtndii^H^  67  < 


'^^.  653. 


^  653. 

rj,  654. 


{a)  Ofdimirtic  miikt^g  ii  a  Mts- 
m  Sup/^msiftg  Bf^fy  Hmses, 


,   .,^  6;e, 

^»  FeimtioHi  AsAduif,  675* 

fl)  Zi5t«j  PetiiUftiia^  677. 
r.  Afmndonment  0/  Intent^  677. 
3*  Crimimti  Nei^ligenci,  ^7, 

4.  y*<r/  a«*/  /ffi;^/*/  iMj^//  unit^^  679. 

5.  /if/^n/  inftfndfnm  Act,  680* 

6.  Maliee^  68  r. 

V,  Cipadty  to  commit  Crfme^  68^, 

I,  C*yrftt*rfifi&tt5,  6S2. 
3*  /ff/^Hey,  683* 

3.  M(^%  6H5. 

4,  Z?^/i/  imfIDiimi>  FersQm,  686. 

VI.  Consent*  686, 

VI L  Accident  or  Mistake,  686- 
I-  Afcideut^  686. 
2.  Afiitiikt'^  687. 

,rw,^^  ^^^^^  f/Z/^/  A%///j,  688, 
VII  I.  Ignorance  of  Fact,  6S9, 
IX.  ignorance  of  Law,  690- 


ra.m  Hughes  ^.People,!  16   purpose  therein  alleged.    Commonwealth 


ITU., 

».  Commonweal  th  t/,  ^^Jchols,  134 

Because  the  general  verdict  includes  a 
"1  upon  the  second  count,  and  could 


.Iferch  tK  People,  7  Barb.  (N.  V,)  ^91, 

Mass. 


t4  Nichols,  134  Mass.  531,     See  Crowlev 

Common  wealth,  53    Mass.   fn    MetcJ) 

Commonwealth     t^.    Nickerson,    87 

faj&s.    (5  Allen)  51S;    Commonwealth  p. 


Mass,     ^^  ^ 

Andrews^  r3j  Mass.  '26 j 
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Fill  ihe  various  specific  offences,  as 


Defliiition. 


CRIMINAL  LAW, 


Czimedifliui 


X.  Self-Defence,  691, 

1.  Duty  to  retreat,  692. 

2.  Insulting  IVords  and  Menacing  Ges- 

tureSf  692. 

3.  Threats,  692. 

XI.  Acting  under  Le^al  Advice,  693. 
Xtl.  Excuse  and  Justification,  693. 
XIII.  Responsibility      for      Criminal 

Acts,  693. 

1 .  Idiots  Jmbeciles^and Deaf 'Mutes^^f^ 

2.  Hiuband  and  iVi/e,  697. 

a.  Separate  Liability  of  Wife^  701. 

b.  When  jointly  liable^  702. 

3.  Principal  and  Agent,  703. 
a.  Master  and  Servant,  704. 


b.  Agency  in  Crime,  705. 
Instigation  to  commit  Crime,  706. 


Compulsion  and  Duress,  706. 

a.  Compulsion,  706. 

b.  Duress,  707. 

6.  Effect  of  Intoxication  on  Responsi- 
bility for  Crime,  707. 

a.  Voluntary  Inioxicatios^t,  joj. 

(i)  Intent  and  Degrees  of  the  Of- 
fence, 710. 

(2)  Rebuttal  of  Malice,  71 1. 

(3)  Disproving    Criminal  Intent, 

712. 

(4)  Insanity  resulting  from  Intoxi- 

cation, 713. 

b.  Involuntary  Intoxication,  T I  ^, 


7.  Insanity,  715. 

a.  f est  of  Responsibility,  ^\^. 

(i)  Knowledge     of    Right  and 
Wrong,  717. 

b.  Irresistible  Impulse,  718. 

c.  Delusion,  719. 

d.  Temporary  Insanity,  719. 

e.  Particd  Insanity,  72a 

( 1 )  Dementia,  7  20. 

(2)  Melancholia,  72a 

(3)  Mania,  72a 

(4)  Monomania,  720. 

/.  Moral    or    Emotioned  Insanity, 
721. 
XIV.  Punishment,  721. 

1.  yurisdiction,  722. 

2.  Punishment  in  either  of  Two  Coum- 

ties,  723. 

3.  Discretion  of  the  Court,  723. 

4.  Consequences  of  Conmciion,  725. 
fl.  Disfranchisement,  725. 

5.  Adjustment  of  Punishment,  726. 
o.  Increased  Punishment,  726, 

7.  Discipline,  726. 

8.  ^tWr  /<?  itrr^  M^  /Var^,  727. 

9.  Fine  and  Imprisonment,  yrj. 

10.  For  Distinct  Offences, 'jrj* 

11.  yoint  Conhiction,  727. 

12.  Separate  Punishment,  y2&. 

13.  Punishment  of  Accessories,  728. 

14.  Capital  Punishment,  728. 


I  Definition.  —  Criminal  law  has  been  properly  defined  as  "that 
branch  o£  jurisprudence  which  treats  of  crimes  and  offences."  ^ 

I.  Crime  defined,  —  A  crime  or  public  offence  is  an  act  com- 
mitted or  omitted  in  violation  of  a  law  forbidding  or  commanding 


Arson,  Homicide,  etc.,  see  the  various 
titles  of  this  work. 

1.  I  Bouv.  L.  Diet.  (15th  ed.)  457. 

SaluB  Popoli  Suprema  Lex.  — All  muni- 
cipal law  is  founded  upon  the  social  com- 
pact in  which  every  man,  upon  entering  or 
jomin^  the  society  or  community,  gives  up 
a  portion  of  his  natural  liberty  to  the  laws 
enacted  for  the  benefit  and  protection  of 
all,  which,  in  certain  cases,  authorise  the 
infliction  of  certain  penalties  for  the  doing 
of  specified  prohibited  acts,  or  the  failure 
to  perform  duties  enjoined,  including  the 
privation  of  liberty,  and  even  the  destruc- 
tion of  life,  for  the  purpose  of  preventing 
and  suppressing  crime,  and  to  thereby  in- 
sure the  safety  and  welfare  of  society,  and 
the  public  generally,  on  the  principle  that 
the  welfare  of  the  people  is  the  paramount 
law. 

The  Leading  Prinoiples  of  American  and 
English  criminal  law  have  been  summa- 
rized as  follows:  "(i)  Every  man  is  pre- 
sumed to  be  innocent  till  the  contrary  is 
shown;  and  if  there  is  any  reasonable 
doubt  of  his  guilt,  he  is  entitled  to  the 
benefit  of  the  doubt.  (2)  In  general,  no 
person  can  be  brought  to  trial  until  a  grand 


jury,  on  examination  of  the  charge,  has 
found  reason  to  hold  him  for  triad.  (3) 
The  prisoner  is  entitled  to  trial  by  a  jury 
of  his  peers,  who  are  chosen  from  the 
body  of  the  people  with  a  view  to  impar- 
tiality, and  whose  decision  on  questions  ot 
fact  IS  final.  (4)  The  (question  of  his  guilt 
is  to  be  determined  without  reference  to 
his  general  character.  By  the  systems  of 
Continental  Europe,  on  the  contrary,  the 
tribunal  not  only  examines  the  evidenc: 
relating  to  the  offence,  but  looks  at  th< 
probabilities  arising  from  the  prisoner- 
previous  history  and  habits  of  life,  (ff 
The  prisoner  cannot  be  required  to  crim  - 
nate  himself,  nor  permitted  to  exculpate 
himself  by  giving  his  own  testimony  on 
his  trial.  The  justice  and  expediency  of 
this  latter  restriction  are  now  much  ques- 
tioned [and  repudiated  in  some  of  the 
States].  (6)  He  cannot  be  twice  put  in 
jeopardy  for  the  same  offence.  {7)  He 
cannot  oe  punished  for  an  act  which  was 
not  an  offence  1^  the  law  existing  at  the 
time  of  its  commission,  nor  can  a  severer 

Eunishment  be  inflicted  than  was  declared 
y  law  at  that  time."    i   Bouv.  L.  Pkt 
(iSthed)457.45S. 
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It.  and  to  which  IS  annexed,  upon  conviction,  the  punishment  of 
aeath  imprisonment,  fine,  removal  from  office,  or  disqualification 

State  »  ^"^°^  ^"^  "*''"   °^   *'°"°'''  *''"^*'  '*'■  P™'''  ^"  '•'« 

A  crime  is  a  wrong  directly  or  indirectly  affecting  the  public 
to  the  commission  of  which  the  State  has  annexed  certain  pains 
and  penalties,  and  which  it  prosecutes  and  punishes  in  its  own 
name  in  what  is  called  a  criminal  proceeding.* 
M.„  1'  ?  P"7^^/"i"i:y  is  "ot  an  indictable  o%cnce.»  as  pulling  off 
the  thatch  of  a  dwelling-house,*  or  selling  as  two  chaldrons  of  coal 
a  less  quantity."  or  delivering  less  beer  than  contracted  for  « 

I  he  word  "crime"  is  property  applicable  to  both  a  felony  and 
a  misdemeanor,'  ' 

2.  Statutory'  C#.-«rfj^.— The  Violation  of  a  statute  of  a  public 
nature  is  a  crime.*  • 

Under  a  statute  declaring  that  if  one  voluntarily,  before  prose- 
cution within  a  reasonable  time,  returns  property  which  he  has 
stolen  the  oflencc  is  reduced  to  a  misdemeanor:  the  return  may 
be  voluntary  if  induced  by  repentance,  although  fear  of  punish- 
ment may  also  constitute  a  motive;  the  return  must  be  actual 
not  constructive,  and  all  the  property  unchanged  in  form  must  be 
returned.^ 

a.  Comtmction  tf/ 5/ff/tf/^x.  —  Criminal  statutes  are  to  be  con- 
strued strictly  m  those  parts  which  are  against  defendants,  but 
liberally  m  those  which  are  in  their  favor.  No  person  can  be 
made  subject  to  such  statutes  by  implication;  and,  when  doubts 
anse  concerning  their  interposition,  such  doubts  are  to  weigh  only 
in  favor  of  the  accused,'"  ^       ^ 


^l*'  T  1^^'^  •  *  ^*^^^'  ^^^  L,  (6th  cd.)  J32. 

lit  f ndiw.  —  n  \Ki^  enacted  m  1852,  as 

r  the   Indiana  revised  system  of 

eti  during  that  year,  that  therc- 

'mx^%  and  misdemeanors  shall  be 


S.  Rex  tK  Storr,  3  Burr.  1698. 

4*  Rex  t\  Atkins,  3  Burr,  1706. 

fi  Rex  IK  OFborn,  3  Btirr.  1697* 

0.  Rex  ZK  Wheatley,  i  W,  Btack.  273; 


't  this  htatc  and  not  otherwise/'       1  Lehigh  Co.f^  Schocfc  m  Pa.  St  iti* 
au4  iha*  provision  of  law  stiH  coixtlnues  in    s.  c,  x  Cent   1^^i>^aZ  ^  ^^^' 

TnVMr^^"'   '''''^^^^-     .  a:'  Whar.t"r:t   (Sth  ed.)   3.4-   A'. 

1(1  gurn^r  a  ct>n.^r ruction  to  that  enacts  Lu^^s,  23  Up.  Can  O.  km           ^ 

;uent.  It  f...  b.cn  unifornify  A^/^  that  ihey  "  Coavtctiiii  ol  Criie/'  -Under  ihc  s.at- 

'  any  <.onnnon-laAY  offences  utc,  the  terms  *' offence  "  and  -  crime  "  arr 

inJ  that  however  immoral,  svnonj-mous ;    and    one    convicted    of   an 

.»r  revolting^  an  act  may  be,  *'  offence  "  ha^  -  been  i^onvncted  of  a  crime," 

nJ;r*'nrTt      -f '1  ''''  f  "*  "J'''-''  ^'^  rfisqu^^ifying  him  from  being  a  member  of 

nor    UP  ess  it  has  been  dehned  the  police  force     People  v.  N,  Y.  police 

'ed  to  be  either  Ihc  one  or  the  Comrs..  39  Hun  (N,  f),  sp?  j   PeopleT 

-mesiatnte.   Ro^nbaumr.  Stale,  French,  to- K  V'0,^'  ^^  ^   t  copier. 

'  ^  Mate,  9  Ind,  40S;  Beal  v.  State,        10.  State  ?a  Bryant   qo  Mo  \xaK  c    1 
.  J78;  State  r..  Ohio  ^  M.  R.  R.  Co.    West.  Rep.  74S  ;  ^owdU-  -J^ewart   w  Mo^ 

^^2  ^^^^^   (I^^4.    5   West.  Rep.   ...  Spaunhorst.  67  Mo,  356^  Unitid  States 

*^  Ans.  J.r.  31S;  «  Whare.  Cr.  L.  (Sth    I  ll^^^  ''  ^^  ^^  <^  ^"^-''^  ^^'  ^'- 
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That  construction  of  a  statute  defining  an  offence  is  not  to  be 
preferred  which  would  make  one  guilty  regardless  of  his  intent* 

When  a  statute  makes  an  act  indictable  which  is  merely  malmn 
prohibitum^  when  done  "wilfully  and  maliciously,"  the  existence 
of  an  evil  mind,  as  a  general  rule,  is  a, constituent  part  of  the 
offence.^ 

To  constitute  a  statutory  offence,  neither  knowledge  nor  intens 
need  be  shown, ^ 

Under  a  statute  making  it  a  crime  to  obstruct  a  railroad  tracks 
the  obstruction  need  not  be  such  as  would  endanger  the  passage 
of  trains,  or  throw  the  engine  or  cars  from  the  track,* 

And  it  has  been  held  that  where,  under  the  provisions  of  a 
statute,  it  is  sufficient  that  an  act  be  "  maliciously  '*  and  "  wan^ 
tonIy'*done,  an  instruction  that  it  must  be  done  '*  wilfully"  is 
erroneous,^ 

When  the  commission  of  certain  acts  is  declared  to  be  a  rais- 
dcmeanor,  it  is  in  effect  declared  unlawful,** 

A  statute  making  an  act  a  criminal  offence  prohibits  its  per- 
formance''' 

And  where  acts  are  prohibited  by  statute,  it  is  unnecessary 
for  the  jury  to  find  that  defendant  was  actuated  by  express 
malice.® 

When  a  statute  creates  a  new  offence  by  prohibiting  and  mak- 
ing unlawful  any  thing  which  was  lawful  before,  and  appoints  a 
specific  remedy  by  a  particular  method  of  proceeding,  that  par- 
ticular method  must  be  pursued® 

3.  infamous  Crimes,  —  A  crime  punishable  by  imprisonment  in 
the  State  prison  is  an  infamous  crime/*  and  it  may  be  committed 

1,  Bradley  t'.  PcopJet  8  Colo.  599.  or  inflict  bodily  injury ;  and  when  not  ot 

8.  FalweU  v.  State  (N.  J.  Nov.  iSS6)j  6  this  character,  the  qiiestioa  is  one  of  fact. 

j^tl.  Rep.  619.  BHge  v.  State,  30  Fla.  742;  s.  c,  51  Am. 

5.  People  -'.  Schacffcr,  41  Hon  (N.  Y.)^  Rep.  628. 

23 ►     See  infra f  "  Ignorance  of  Law.*'  7.   Wilson  v.  Joseph,  107  In(L  6S1 ;  s.  c, 

HinDr  \SL  Saloon —  Thus,  a  saloon-keeper  5  West.  Rep.  6S  i . 

may  be  convicted  without  proof   thai  he  8»  People  v.  Richards,  44  How.  <N.  Y.) 

knew  of  the  prei^ence  of  a  minor  in  his  278. 

billiard  saloon,  or  the  fact  of  hJs  minorityi  8,  Reg. t'.  Lovibond,  24  L.  T*  N.  S*  ^^\ 

where  the  law  declares  it  unlawful  "to  per-  a.  c>,  19  W.  R»753  ;  Rex  z\  Wright,  i  Bun. 

mit  any  minor  .  ♦  .  to  remain  in  such  halL"  543. 

State  ?A  Prob;i.s€o,  62  Iowa,  4Cx:i.  Th«  *'Qffeiiee  of  Intozicatimi^^  cre^teil 

4,  Riley  v.  State,  95  Ind.  446.  by  statute  is  a  crime  within  the  New  Vc?rk 

6*  Garrett  r.  Grcenwell  (Mo.),  ro  West*  Consolidation  Act*     People  i-. French,  10^ 

Rep.jsi.  N.  Y.  03. 

6.  Slate  t'.  Muihijien,  69  Ind.  145.  10.  Mackin  v.  United  States,  ir?  U,  >■ 
Pointing  0011  tt  P«rflOn,  —  Thus,    point-  34S  ;  bk.  29.  L.  ed.  909. 

ing  a  gun  for  fifteen  minutes  at  the  door  of  a  At  CoiXLmoii  Law.  —  The  punishment  for 

house,  and  calling   upon   the  occupant  to  misdemeanors  at  common  law  was  fine  or 

come  out,  as  defendant  wanted  to  "shoot  imprisonment,  or  both,  unlimited^  but  In 

him  dead,'*  is  within   a  statute  making  it  the  most  agi^ravsted  cases  seldom  exceed- 

unlawful  **  to  point  or  aim  any  .  .  .  fire-arm  ing  two    years.     Sec   note  Co   In  wood  "'- 

*  *  .  toward  any  other  person*"     Lange  v.  State,    r  Am.  L.  J»77i  United    States  ^^ 

St.itc,  95  Ind.  114.  Williams,  I  CrX.  C.  178;  Adams  ^.  Ba^ 

Deadly  W*ttpon,  — A  ''deadly  weapon  "  rett,  5  Ga,  4041  State  v,  Dewer,  65  K  C 

is  not  exclusively  one  designed  to  take  life  572 ;  United  States  zk  Smith,  tS  U.  S.  (5 
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in  (hree  ways:  (i)  by  forgery,  (2)  by  perjury,  (3)  by  acts,  as  deal- 
ing with  false  weights,  altering  coin»  making  false  keys,  eta* 

Any  crime  which  may  be  punished  by  imprisonment  at  hard 
labor  is  an  infamous  crime  within  the  meaning  of  the  fifth  amend- 
ment to  the  United  States  Constitution,  and  therefore  must  be 
prosecuted  by  presentment,  not  by  information.* 

In  eariy  times  the  character  of  the  crime  was  determined  by 
the  punishment  inflicted ;  but  in  modern  times  the  act  itself,  its 
nature  and  purpose,  determine  that  question.* 

But  a  crime  is  not  infamous,  within  the  meaning  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States,  unless  it 
not  only  involves  the  charge  of  falsehood^  but  may  also  affect  the 
public  administration  of  justice  by  the  introduction  therein  of 
falsehood  and  fraud  * 

It  has  been  said  that,  "at  common  law,  a  crime  involving  a 
charge  of  falsehood  must,  to  be  infamouSi  not  only  involve  a  false- 
hood of  such  a  nature  and  purpose  as  to  make  it  probable  that  the 
party  committing  it  is  devoid  of,  and  insensible  to,  the  obligation 
of  an  oath,  but  the  falsehood  must  be  calculated  to  injuriously 
affect  the  public  administration  of  justice/'* 

No  crime  is  mfamous,  within  the  meaning  of  the  Constitution, 
unless  expressly  made  infamous,  or  declared  to  be  a  felony,  by  act 
of  Congress.^  And  in  the  absence  of  some  positive  provision  in 
a  statute,  the  presumption  is  against  an  intention  to  make  an 
offence  an  infamous  crime  J 

In  most  of  the  States,  the  disqualification  of  infamy  has  been 

Wheat.)    153;   bk.  5,  L,  cd.   57;  United  crimmal   to  an  *•  bfamous  *'  pumshmeut. 

States  V.  Siaaia,  49  U.  S.  (8  How.)  41  \  bk.  United  States  v.  Tod,  25  Fed.  Kc^p.  815. 

t2,  t^cd.  97q;  I  Bi&h.  Cr,  L.  §g  530-590;  3.  United   States  e'.  Vatesi  6  Fed,  Rep, 

I  Kktsa.  OtT  Cr,  4^;  I  1 1  ale *^  P,L\  41 1,574;  S61 ;  People  V.    Whipple,  9  Cow.  (N*  Y.) 

4    Ba^of)*!}  Abrktg.    titles,  '*  Felony'*  and  70S;  2  Starkle's  Ev.  pt,  4,  715* 

**  Forfeiture  ;  *'  Vmcr*a  Abridg.  title,  **  For*  4*  United  States  v.  Block,  4  Saw,  C*  C. 

feiiutc;'*  4  BLCom,  94;  3  Inst*  43;  Tom-  211,  214;  United  States  i'.  Yates,  6  Fed. 

Ilil*a  Did,  title,  *'  Felony/'  Rep.  S61. 

!•    t  Bouvier's  L.  Dtct.  5.  UtiitedStateat/.Yates,6Fed.Rep.86i. 

B*   Mx ptittt  Wilson,  114U.  5,417;  bk.  This  position  is  criticised  by  Dr.  What* 

^g,  1^,  ed.  89.  ton  in  hia  note  to  United  States  v.  Field, 

Confinement  in  FtmteatiaTy.  —  In     the  16   Fed.   Rep*  778,      He  says   that  ■*  the 

cm^c   of  £t  NirU  Karstendick,  9J'U,  S*  (3  common-law    test    of    iTifanvy^    heretofore 

Otto  J  ^96;  ok.  a^t  L,  ed.   889,  it  is  kc/d  generally  accepted,  is  disquafificAtiun  as  a 

IhAt  it  IS  not  the  intention  of  our  statutes  witness ;  in  other  words,  an  offence,  a  con* 

to  limit  conEnemefit  in  the  penitentiary  to  viction  of  which  disqualifies  a  person  at 

tbo!i«  cases  where  hard  Ubor  is  imposed,  common  law  as  a  witness,  is  infamous ;  an 

And  the  fact  that  an  offence  mny  or   must  offence,  not  working  such  disqualifications 

be  [>unishable  by  imprisonment  in  a  pcni-  at  common  law,  is  not   infamous,"     Sec 

tcDtiary,  does  not  make  it  in  law  infamous.  United  States  v,  Mann,  1  Gall.  C,  C,  i; 

United  States  v.  Reid,  53  U,  S,  (ta  How.)  United  Sutes  v.  Isham,84  U.S,  (17  Wall) 

36J  ;  bk*  13,  L,  ed,  1023  j  United  States  2.  738;  bk.  21,  L.  ed,  496;  United  States  j-, 

Marw^cll,  3  Dili.  C.  C  275;  United  States  Buj^Op  S5  U,  S,  (tS  Wall.)  125;  bk.  21,  L, 

w^  Coppersmith,  4  Fed,  Rep.  108;  United  ed.  Su;  Ut^tted  States  f,  Ebcri,  i  Cent.  L. 

Staples  V.  Wynn,  9  Fed,  Rep,  8S6;  United  J,  305, 

Sutes  V.  Block,  4  Saw.  C.  C.  211.  0.  United  States  v,  Wytm,  9  Fed  Rep. 

'•  Infimoua"      Pmuahment.  —  Offences  886. 

piuiishabie  by  imprisonment  for  more  than  7*  United  States  v%  Cross,  I  McAr^CCi 

one  year  may  upon  conviction  subject  the  149* 
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removed  by  constitutional  provision,  or  by  statute ;  but  the  con- 
viction may  be  proved  as  affecting  the  credibility  of  the  witness.* 

a.  What  are  Infamous  Crimes.  —  It  has  been  said  ^  that  the  fol- 
lowing crimes  have  been  held  to  be  infamous ;  to  wit,  larceny,^ 
knowingly  receiving  stolen  goods^*  forgery,^  suppressing  testi- 
mony by  bribery  or  conspiracy,^  perjury,'  subornation  of  perjur)^i* 
and  all  crimes  which  create  a  strong  presumption  against  the 
truthfulness  of  the  party  under  oath,* 

b.  What  not  [ftfamous  Cnmes.  —  It  has  been  held  that  uttering 
and  passing  counterl'eit  money  is  not  an  infamous  crime, ^®  and 
may  be  prosecuted  by  informa,tion.^^ 

Embezzlement  is  not  an  infamous  crime  within  the  intention  of 
the  Fifth  Amendment  to  the  Constitution,*'  and  stealing  from  the 
mails  is  not   an    infamous   crime/^  and    may  be  prosecuted  by 

L   Rcy Hold's  Kv.  ii6\  I  Wharton's  Ev,  0,   Utity  x^.  Merrick »  52  Mas^.  (ii  Met.T 

sec  397.  30Z. 

3.   Desty's  Am,  Cr,  L,  |  490*  10*  United  Statei  v.  Coppersmith,  4  Fed. 

3,  State  V  Gardner,  i  Root  (Conn*),  Rep.  19S;  United  States  v.  Vates,  6  Fed. 
485,  Rep*  ij6i  ;  In  re  Wilsun,  t8  Fed.  Rep,  33; 

ExotpHoQi  to  tbe  EuJ© Rut    it    has  tJnited  Stoics  v.  Field,  r6  Fed.  Rep.  rzi'^ 

been   held   otherwise    in  Tennessee  as  lo  Countftrfeitiiig* — -Making    c\"*unlertejl 

horse-stealing,  ^ — Wilcox  r^  Slate,  3  Heiiik,  coin   wa-s,    by   the   ancient    common   latt* 

iTenn.)  no,  —  and  in.  mo^t  of  the  Stales  Ireason,  and  subse^^uently  a  felony^  ifthiic 

petit  larceny  has  licen  reduced  to  the  grade  uttering   or   passing   it  was  only  ii  niu^e- 

of  a  misdcmeanoTp  —  Shay  v.   People,   ^Z  meanor.     Foje  t,'.  Ohio,  46  U.  S,  (5  Hoiv.) 

N.  Y.  317  ;  People  v.  Alde^  3  Parker,  C.  C,  410;  bk.  12,  L.  ed.  213;  United  Slate?  r. 

(N,  V.)   249  ;  People  v.  Rawson^  61    Barb.  McCarthy,  4  Ct.  C.  C.  304  ;  United  States r. 

(N.  V.)  619  ;  State  v.  Gray,  14  Rich.  (S.  C.)  Shepherd,  i  [fughes,  C,  C.  52  J  ;  1   Halc% 

174;  State  V.  Hurt,  7  Mo.  32T ;  Carpenter  P.  C.  210;    Tomlin's    Diet,  lit,  "  Coin^'* 

r.   Nixon,  5   llilJ  {N.  Y,).  260;    Pruitt  v.  Uniled  Slates  t'.  Field,  iG  Fed.   Rep.  77^; 

Millet,  3  Ind^  16;  Commonwealth  v.  Keith,  United  States  t'.  Wynn,  9  Fed.  Kep.  8S6i 

49  Mass.  (8  Met,}  531;   Uhl  v.  Common-  ci^ntra.  United  Slates  v.  Cult  us  Joe,  15  Ini. 

wealth,  6  Gratt.  ( V^a.)  706*     See  Rex  j*.  Da-  Rev\  tiec»  57* 

vis,  5  Mod.  75,  notcf^ ;   Poiidock  v,  Mackin,  11.  United  States  v.  Field,  16  Fed,  Rep^ 

Willes^  665^  — which  renders  it  no  longer  77S, 

infamous.     In  New  Hampshire,  however,  131.  United    States  v,    Reillcy,  20  F^ed. 

a  person  convicted  of  pel  it  larceny  cannot  Rep*  46. 

be  a  wimess.     See  Lyford  v,  Farrar,   11  The  court  cited  United  States  r*  Shep- 

Fost  (N,  H.)3i4.  ard»   I    Abb.   C.   C.  437;    United   Sutes- 

4.  CommonweaUb  t'.  Rogers,  48  Mass,  z\  Waller^  1  Saw.  C.Cjol;  United  Slate;^ 
(7  Mete  I  50c.  I'.  Block,  4  Saw.  C.  C-   21M  Spear's  Law 

Kecoivirig-    Stolen    Goodt,  —  Otherwise,  of  the  F^ederal  Judiciar>-,  406 ;  Thaich.  J^ 

however,  where  receiving  slolen  goods  is  650^52. 

onlv  a  misdemeanor.      Commonwealth  z*.        18.  United  States  t.  Wyniii  9  Fed  Rep. 

Murphv,  3  Pa,  L,  J.  290.  SS6. 

fi.   Poage  I'.  Slate,  3  Ohio  81*229;  State       The  court  cited  and  examined  MiTicaion 

7'.  Chandler,  j  Hawks  {N,  C  )  393;  Rex  v.  7k  Donaldson,  jj  U.  S   (8  Pel.)  ^9) ;  bk.  S, 

Davis,  5  Mod.  74     See  2  East,  P.  C.  icoj.  L.ed.  1055;  United  Stales  t\  Reid,  53  C  S. 

6.  Rexi/.  Priddle,  1  Leach,  442;  Bushel  (12  How.)  361  ;  bk*  13,  I^  ed.  1023;  People 
V.  Harrelt,  1  Ryan  &  M  434,  7'.  Whipple,  g  Cow*  (N.  Y.)  707;  Cbrks 

Spiiiting  ftway  WitiwM.  —  But  it   baj  Lessees  z^  Hall,  2  Har.  &  McH.  (Md)  378; 

been  kdi^^  that,  where   the  conspiracy  to  People  v.  Herrick,  13  Johns.  (N.  V }  Si; 

gel  a  witness   away  fails,   it   is  not  infa-  Cushman  7^*  Lokcr,  2  Mass,  106;  Pendock 

mouSf  although  it  is  an  indictable  offence,  r*.  Mackender,  2  Wilson,  18  \  Rex  t*  fnd- 

State  T/.  K eyes,  8  Vt.  57.  dle^  Leach,  462  ;  Rex  v.  DaviSj  5  Mod.  75; 

7.  Howard  v.  Shjpley,  4  East,  iSo;  Stale  z\  Gardner^  I  Root  (Conn.),  4S5; 
Anonymous,  3  Salk,  15-  Rex  t\  Peal,  ii  Commonwealth  7.  Keith,  49  Mass.  (8  Met) 
East  J  307.     Sec  t  Greenl,  Ev*  sec.  373.  531;    Ljiord  -'.  Farrar,  n    Post.  (N._H.) 

i.  in  re  Sawyer,  2  Gale  k.  D.  141;  Mx   314;    Unii 
paHf  HannaOj  6  Jur,  669. 


Jnited   States  v.   Maxwell,  J  Dill. 


C.  C.  275;  In  re  Trmnan,  44  Mci*  iSi; 
046 
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bd&dioma  Crimes. 


mformatton.'     r.  Cmivktian  and  Puniskmenifor  Infatmms  Crimes, 

—  A  conviction  of  an  infamous  crime  or  uffence  disqualifies  the 
party  convicted  from  being  a  witness,  unless  pardoned  *-*  in  the 
State  where  convicted,^  if  the  court  rendering  the  judgment  had 
jurisdiction;*  but  whether  it  disqualifies  him  in  other  States  or 
jurisdictions^  depends  upon  the  local  statutes  of  such  other 
States.*  However,  the  disqualifications  do  not  arise  until  after 
conviction,** 

It  is  not  easy  to  determine  in  all  cases  what  are  felonies  and 
what  are  crimtff  falsi.  *^ 

There  is   no  uniformity  in   the  state  legislation   and   that  of 

Fo3t  V.  Staite.  46  U.  S.  (5  Ifow.)  410  j  bk.  I3,  34S  J  4  Tucker's  BL  No.  10  of  Ap, ;  Conk- 

UctL  213;  Moome  V,  State,  55  U,  S*  (14  Img's  Treaties,  3j;   Whart.  Crim.  L,  (id 

How.)   13;    bk.   14,   L.   cd  306;    United  ed.|  3j4  ^-Z  jff , 

Sfaitrsr*.  5btp:ird  J  AbkCC.431;  United  L   Umted  States  tK   Baugli,   4   Hughes, 

5iaii-s7'  Ma^nll.  I  \Vn3b*CA-\464;  Urtiicd  C   C,   501 J    UiiUed    States   v.    Wvnn,    x 

Stak*  7.    niuvdiorutf,  1   tJiJb  C  C.  4:22;  McCrary,  C.  C  206. 

-SuiL-  r.  K           ^^  "          f.fh;  e  WaUs  &  S.  Nor  is  <t  libi'l  ;m  iiif;tmQUi  crtmc*     Pco- 

[l'.«,f  3v                                  HudbDR,  7  Cr.  |>k  r»  Parr,  4:?  Hun  (N,  Vj,  313. 

*-- *  '  3-'  J^t    -     --         -L'.s  V.  LAiiCAf^ter,  S.   Deity's  Am.  Cr,  L,.,  it c  417. 

2McL.  CC,4,ti;  United  State*  t.  Will'  En*oneoua   Judpineut  i    Di*qtialt5catioii 

bcfgcr»  iH  U.  S.  (5  Wheat)  76;  bk.  5.  L.  uiidor,— VVhifit  tlic  jitdgniLiit  i^crfoTiroit^ 

td,   37;    United    States  v.   New    Bedford  tliu  di^t]uali fixation  attaches  and  subsbt;* 

Und^e^  i  VVoodb.  &  M.  C,  C,  401 ;  St  Ale  mviJ!    vacated.      Commonwcahii  i>,  Keith, 

r.  StephcnsMn»  t  BaiL  IS.  C  )  334;  United  40  Mass*  {%  McLj  531. 

Sutcs  7.    Wilson,   3  Hiatcbf*   C,  C  4J5;  J.  J'cojiJc  r%  Whipple,  9  Cow,  (N    7,) 

United  Stales  v.  CooHdgc,  M    U.    S.   0  707;  Coniinunwe;ilth  v.  Green,   17  Ma^s 

Whcjii.)  415;  bk.   4»  L.  cd  124;  United  U5;  Uniii.'d  States  t*.  Brockin*,  3  WiisH 

St,"itcst^  lleavans*  16  U.  S,  (3  Wheiit.)  336;  C.  C,  90;  ScbuylkUl  j\  Copley,  17  Smiil 

bk.  4,  h.  cd.  404  ?  United  States  t\  Burr,  4  (Padi  pS*     Sec  State  i'*  Har?sion.  63  N.  C 

Ci.  C.  C.  5C)o^  Marhncy  :■  Aiadison*  I  Cr,  594;  l<cgna  r*.  A I  tern  tin,  i  Gale  &  D.  tfn  ^ 


^'-   red  Stales  ^^,CrosSj  J  McAr,    Rcgna  r'»  WcbU   n 
fl  States  ;:■-  CoppersiTilEh,  4    Greenl  Ev»  sec.  372. 


Cox,  C  C,    1331 


c,  :•  Mippin,  546;  1  CHm*  4  Cnnke  v.  Maxwell,  ^  Stark-  183. 

L,  Mrfg.  741;   ^6  Int,  Rev,  Kec    30SJ   10  fi.  KirscUncr  r.  State,  9  Wis.  140, 

NrpcT.  517;  22  Atb.  L.  J,  250;  United  Slates  6.  Skinner  rv  Perot/ 1  Ashm    IPa.)  57; 

.1,  I  Hughtrs,  C,  C.  530;  United  United  States  t^.  Dkkerson,  2  McL*  C  <  . 

jck,  4  Sawv*  C.  C.  2\2  ;  United  325;    l*eople  v.  Whipple,  9  Cow.  ^N,  Y.) 

\  ates,  6  Fed.  kcp*  86n  United  707^  Gibbsi:'.  Usborn,  ^  Wend  (N,  V.)  553  j 

Stares  r.  i;.iu^h,  i  Fed,  Rep.  7S41  United  Slate  *■,  Valentine,  7   (red.  (N.  Yd  L,  225; 

Siiics  r.    Waller,    i    Sawy.    C.    C.    701;  Dawky  t^  State,  4  I nd,  1J8;  Barber  t'.  G in- 

CnkcdSuie^t.  Okie,  5  RUtchE  CC.s*6;  ^^Ib  3  %>.  60;    Filch  7^.  SmaJbrook,  T. 

United  States  r.  Clark,  Crabe,  U*  S.  I).  C.  Ravm.  32 T  Lee  e/  Gausel,  1  Cowp-  1 ;  s.  c., 

584;  I'niied  States  r'.  Golding,  z  Cr.  C,  C.  Loffi   374;  Rex  r.  Castclb  8  Ea^t,  77, 

?i2i  L'nittd  States  r.   PaUeyson,  6  McL.  7*    itiiirisnn  t'*  Stiite,  55  Ala,  239. 

•     t    4v7i  Uniied  States-'.  Mdls^  3?  U-  S.  IMmen  Falfi  is  a  fraudnlcni  atteTation 

'  ■  tl  13S;   bk.  S,   I.,  ed.  636;  Urdietl  or  fwrj^^ery  ta  conceal  tht  truth  to  the  prcjij- 

-        <  f.  Ciavtof*,  2  Dill*  C.  C.  2(9.  226?  dice  ojf  aiiot her-    1  Huuvicr*^^  L.  L^ici.  i  isth 

'^  l^MTi  ff.  Slate,  i   Wis    184,  189;  Coni-  ed  )  456.    it  not  only  involves  the  charge 

nrnvcatili  r%  Barbw,  4   MasR.  439 ^  Com*  of  falsehood,  but  also  is  one  which  tiMV 

'  '. :.  Maccjmber,3  Mass.  257  ;  and  Injuriously    affect    the    administration    of 

Cases  f  unreported)!  r   Kent,  justice  by  the  mtroduciion  of  falsehood  and 

K  ,6,    3J7;   Coke's    Lilt*  6,  a^    b;  fraud.     1  Greent.  Ev,  bcl%  373, 

6  t^  note  [  ;  i  BL  Comni.  370 ;  4  BL  la  Ohki.  —  The  Supreme  Court  of  Ohio 

":,  94i  95'  ^JO;  1   Phil    Kv,  22,  note^  sav  that  to  "'a  predicate  of  an  act  Ihat  it  h 

■  Chit.  Cr.  L.  600, 601 ;  i  Starkie's  Ev*  fefonlQus,  Is  simply  to  assert  a  legal  conclu- 

5 ;  I  Hale,  43 ;  2  Hale,  227 }  t  Bish,  sion  aa  to  the  quallt]^  of  the  act  \  and  unless 

t     L-  sects- 5S0,   5S1T  62tt    743^  974?   1  the  act  charcedt  of  itself,  imports  a  felony, 

GiceriL  Ev.   sets,   372,  373;    j    Ros,   Cr*  k  is  not  made  so  by  the  application  of  the 

iGrave*sed.j44t46.47;  3  Wilson's  Work s»  epithet."    Mathews  r.-.  State,  4  Ohio  Sb 

371 ;  Willis^  665 ;  Seargeant's  Const  Law,  539. 
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Congress  as  to  the  punishment  of  criminal  offences,  and  we  often 
find  statutory  misdemeanors  punished  more  severely  than  statutor)' 
felonies  ;  and  while  some  of  the  statutes  prescribe  hard  labor  as  a 
part  of  the  punishment,  when  necessarily  the  confinement  must  be 
in  some  prisons  where  it  can  be  so  enforced,  on  the  other  hand  the 
simple  imprisonment  prescribed  may  become  confinement  with 
hard  labor,  by  selecting  a  prison  where  it  is  part  of  the  dis- 
cipline ;  so  that  we  often  find  prisoners  convicted  of  the  same 
offence,  and  sentenced  to  the  same  punishment,  undergoing,  in 
fact,  different  punishment^ 

Where  Congress  uses  a  common  term  in  defining  a  crime,  or  in 
any  statute,  we  must  look  to  the  common  law  for  a  definition  of 
the  term  used,^ 

The  State  statutes  are  not  by  any  means  harmonious  on  the 
subject  of  infamous  crimes  ;  and,  if  they  were,  that  fact  would 
avail  nothing,  for  the  federal  courts  take  no  cognizance  of  State 
statutes  in  criminal  proceedings.^ 

The  Revised  Statutes  of  the  United  States,*  adopting  the  laws 
of  the  several  States,  applies  only  to  civil  cases. '^ 

4,  Dae  trine  of  Alergcr. — The  higher  crime  necessarily  merges 
the  inferior  offence,  and  dispenses  with  a  finding  of  non  eulpabilu 
as  to  that  count,^  because  the  lesser  offence  is  included  in  the 
greater, "^  as  larceny  in  burglary,^ 

In  Pennsylvania,  where  the  statute  raises  the  offence  from 
a  lower  to  a  higher  grade  of  crime,  the  misdemeanor  becomes 
merged,  the  offence  becomes  felony,  and  it  must  be  prosecuted  as 
such.^  But  in  Michigan  a  misdemeanor  is  not  merged  in  a 
felony.  »<* 

An  assault  and  battery,  when  committed  in  an  attempt  to  mur- 
der, is  merged  in  the  felony,^* 

1.  United  Sta^tes  f/.  Cop pcr^imith,  4  Fed.  Cilfl,  C  C  s;  United  States  r.  Bamey, 
Kep.  198  ;  Ex  parte  Karstcndkk,  93  U.  S,  5  Blatchf.  C.  C,  294;  United  States  p.  Wai- 
(3  Otto)  396;  bk.  23f  L.  ed.  8J^9-  kins,  3  Cr.  C.  C.441  ;  United  States  ^^  Ham- 
IE.  United  States  v.  Coppersmitli^  4  Fed*  monds, ::  WoodSj  C*  C»  197  ;  United  SUtes 
Rep,  198  ;  Uniied  States  k  Palmer,  16  U.  S*  tv  Magill,  I  Wash,  C,  C.  463  i  s<  Cv,  \  Abt 
13  Wheats  6ro;  bk.  4.  I*  cd,  ^^\\  United  (N.  Y.J  Pr.  197 i  2  Abbw  (N.  Y.)  Pr.  171. 
States  v<  Wilson,  Baldw.  C.  C  78;  United  4*  U.  S.  Rev,  Stat,  g  721. 
States  -'.   Pamey,   5   BJatchf.  C.  C,   2^4 ;  5,  In  re  Wilson^  tS  Fed,  Rep,  33, 
United  Statesi?'.  Magill,  I  Wash.  C,  C,  463;  0.  Manly  v.  State,  7  Md,  Ki  ;  Stevens 
2  Abb.  (N,  Y.)  Fr,  17c ;  Conk.  Treat,  {sih  v.  State  (Md.),  5  Cent,  Rep.  586. 
td.)  173.  7,  Reynolds  r^  People,  83  llJ.  479:  Car 
S,  United  States  v.  Reid,  53  U,  S.  {12  pcnlerT'.  People,  3  111.  (4  Scam,)  197,  Bedt- 
How.)   36J ;  bk.  13^  L.  ed.  1021;    United  with  r^  People,  30  III.  500. 
^Slates  i>.  Lancaster^  2   McL.  C  C  431;  8.  Common wea  1  tb  r^.  Tuck,  37  Mass.  (2Q 
United  States  v.  Patenson,  i  Woodb.  &  M,  Pick.}  356  ;  West  v.  State,  35  Tex^Sg,  Wil- 
C  C,  306;  United  Statei^  7/.  Shepberd,  i  cox  r.  State,   31    Tex.    ^7  j  Shepherd  t- 
Hughes,  C.  C,  520;  United  States  v  Tay-  State,  42  Tex.  503. 

lor,  I  Hughes,  C*  C   514;  United  States  z\  ©»  Whart.  Cr,  Caw  (old  ed),  pp-34f  y3 ; 

Maxwell,  3  DilL  C  C,  275  ;  United  States  CommonweaJth  r\  Gable,  7  Serg,&R,  (Pl) 

V.  Shepard,    r   Abb.  C,  C.  431;   United  423;  Commonwealth  v.  Wcidcrhold,  lis. 

States  i^.  Cross,  t  McAr.  C,  C.  149 ;  United  Pa.  St*  504  ;  s,  c,  3  Cent  Rep,  401, 

States  V.  Block,  i  Saw,  C.  C,  21 1  ^  United  10*  People  v.  Arnold,  46  ,Mich*  36S. 

States  V.  Ebert  (U.  S,  D,  C,  Mo,),  I  Cent,  11.  Wright  c^  State,  5  Ind,  557;  1  Rdss. 

L   J,  ^05  J  United  Stales  v.  Williams,  i  Cr  (9th  ed!)  88}  2  id.  1026, 
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The  same  is  true  of  an  attempt  to  commit  rape ;  *  so  that  a  per- 
son charged  with  rape  may  be  convicted  of  a  felonious  assault,^ 
but  not  of  a  common  assault.^ 

Thus,  it  has  been  held  that  a  person  charged  with  rape  may  be 
acquitted  of  that  charge,  and  convicted  of  an  assault  and  battery, 
because  the  charge  necessarily  includes  an  assault  and  battery.'* 

One  indicted  for  murder  may  be  convicted  of  a  lower  degree 
of  criminal  homicide.^  But  he  cannot  be  convicted  of  the  crime 
of  being  accessory  after  the  fact.®  And  upon  an  indictment  for 
murder  in  the  first  or  second  degreCj  the  defendant  may  be  con* 
victed  of  voluntary  or  involuntary  manslaughter.' 

So,  too,  it  has  been  held,  that,  upon  an  indictment  for  an  assault 
and  battery  with  intent  to  commit  murder,  there  may  be  a  convic- 
tion of  an  assault  and  battery  with  intent  to  commit  murder  in  the 
second  degree,  or  voluntary  manslaughter,  or  there  may  be  a  con- 
viction for  an  assault  and  battery  only.* 

But  one  indicted  for  riot  cannot  be  convicted  of  an  assault^ 

It  is  held  that  where  a  statute  provides  that  upon  an  indictment 
tor  an  offence,  consisting  of  different  degrees,  the  jury  may  find 
the  defendant  not  guilty  of  the  degree  charged^  but  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  offence; 
and  that,  in  all  cases,  the  defendant  tnay  be  found  guilty  of  any 
offence,  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged J^ 

Thus,  a  person  indicted  for  malicious  mayhem  may,  if  the 
evidence  warrants  it,  be  convicted  of  simple  mayhem,  or  of  an 
assault  and  battery.** 

The  doctrine  of  merger  did  not  obtain  at  common  law  except 
in  treason  and  common -law  felonies.*®  Mayhem  was  not  within 
the  rule,"^  nor  piracy,'*  nor  manslaughter  by  negligence,*^  nor 
impeding  an  officer  in  the  performance  of  his  duties.** 

And  where  a  misdemeanor  at  common  law  is  made  a  felony  by 
statute,  the  misdemeanor  is  merged  in  the  felony,*'' 


L  People  V,  Saunders,  4   Park*  C  R. 

(K.  Y-l  iq6. 

«*  Half  t'.  People,  47  Mich*  636, 

3*  Sute  V.  Pcnncll,  56  [owa,  20;  Sute  r. 

rct*rrs<  56  Iowa,  2631  Stately*  Jay,  57  Towa, 

ibt-    Camf^irfStskic  p.  Porter*  57  Iowa,  69 1* 

4.  Sec  Mills  tK  State*  52  IncL  1S7  ;  State 
I'.  Fisher,  103  Ind»  5J0;  a.  c,  i  West.  Rep, 
S^i  Ritchie  V,  State,  jS  Ind.  355, 

5.  United  States  v.  Leonardt  iS  Blatchf. 
C.  C.  i,S7;  AiJcii  I'.  Stale,  37  Ark.  433* 

6*  Wade  V.  State,  71  Ind.  s^^. 

t*  See  Powers  t>.  State,  &j  Itid*  144; 
State  I',  Fisher,  103  Ind.  530 ;  s.  c,  1  West. 
Rep.  j^ 

1  See  Gillespie  «?.  State,  g  Ind.  380; 
StMt  V.  Ttirockmorton*  S3  Ind*  354 ;  Behy- 
mtt  V,  Slate,  95  ind.  140^  Barnett  v.  State, 
too  Ind  171 ;  State  v.  Fisher,  103  Ind.  530; 
t.  c,  t  West.  Rep.  560. 


9*  Price  t^  People,  9  UK  App,  j6. 

10*  State  f.  Fisner,  103  Ind,  5301  s.  c*,  t 
West.  Rep.  ^6q. 

11.  State  V.  Fisher,  1 03  Ind.  530;  s*c„  t 
West.  Rep.  560, 

18.  See  Neal  v.  Farmer,  9  Ga.  555  j  White 
t'.  Fort,  3  Hawks  (N.  C0»  2^1;  Bacy  f. 
Gay,  16  Ga.  203. 

13.  Conrai  on  wealth  v.  Newell,  f  Mass^ 
245.    See  Adams  tu  Barrett,  5  Ga,  404. 

14.  Manro  r,  Almeida,  3j  U.  S.  (to 
Wheat}  47 ^i  bk,  6,  L.  ed.  369;  Roc  v* 
Morphes,  i  Salk,  8c. 

15.  Commonwealth  z'.  Gabki  7  Scrg*  & 
R.  (Pa.)  423;   Shields  v.  Vonge,  15  Ga* 


34Q;  s.  c.,  60  Am.  Dec.  698, 
18.  State  t'.  Noves,  25  vt.  4IC. 
17.  People  t\  l^ish,  4  Park.  trim.  Rept 


(N.  Y.)  io6. 
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Classification  of  Crimei.  CRiMINAL   LA  If^    Ai  to  Nftttire  of  Otftmct,  etc 

IL  ClaaAiflcatioB  of  Crimes,  —  i .  General  Divisions.  —  Crimes  raay 
be  divided  into  two  general  classes,  which  will  include  all  conceiv- 
able  crimes^  whether  common  law  or  statutory;  to  wit,  (i)  acts 
which  are  in  themselves  wrong,*  and  (2^  acts  that  are  wrong  be- 
cause they  are  prohibited  by  statute,* 

2.  According  io  JVatnre  of  the  Offence.  — While  crimes  are  some- 
times arranged  according  to  the  degree  of  punishment  inflicted 
for  the  commission  of  them,^  yet  they  are  more  generally  classi- 
fied according  to  the  nature  of  the  offence  co  n  mi  tied.  As  thus 
classified,  crimes  may  be  subdivided  into,  — 

a.  Ads  affecting  the  Sovereignty  of  the  State.  —  Under  thisdi vis- 
ion fall  (i)  treason,  (2)  misprision  of  treason,  and  {3)  high  crimes 
and  misdemeanors.* 

b.  Acts  affecting  the  Persons  and  Lives  of  Lndividuais. — The 
acts  affecting  the  persons  and  lives  of  the  i ndi vidua] s  composing 
the  State  are  (i)  abduction,  (2)  assault  and  battery,  (3)  false  im- 
prisonment, (4)  kidnapping,  (5)  rape,  (6)  robbery,  (7}  murder, 
(8)  attempts  to  murder  and  kill,  and  {9)  manslaughter. 

c.  Acts  affecting  Property.  —  ( I )  Acts  affecting  Pnblic  Property 
—  Under  this  head  fall  {[)  burning  public  property,  (2)  destroying 
public  property,  and  (3)  injuries  to  public  property. 

(2.)  Acts  affecting  Private  Property. — Those  acts  which  affect 
private  property  are  divided  into  (1)  arson,  (2)  burglary,  {3)  em- 
bezzlement, (4)  larceny,  (5)  malicious  mischief,  and  (6)  obtain  in  f^^ 
goods  by  false  pretences, 

d.  Acts  affecting  the  Pnbiic^  or  Individuals^  or  their  Property.  — 
Under  acts  affecting  the  public  at  large,  or  individuals  or  their 
property,  may  be  classed  all  those  combinations  known  a& 
conspiracies.'^ 

e.  Ads  affecting  Public  Polity.  —  Those  acts  which  affect  public 
polity  are  (1)  gambling,  (2)  exhibiting  immoral  shows,  (3)  lotieries, 
(4)  nuisance,  (5)  violating  or  obstructing  the  right  of  suffrage, 
(6)  destroying  game,  fish,  etc. 

f  Acts  affecting  the  Currency  and  Public  and  Private  Secufh 

\.  Malum  in  si.^  Any  act  which  shocks  It  has  been  said  that  "an  offence  is  re- 

t he  moral  sense  of  the  community,  and  is  gardcd  as  strictly  a  w<r/«iw  ^tfAf/j*/wm  only 

denounced  as  grossly  immoral  and  injnri-  when,  without  the  prohibition  of  statute^ 

OU.S  is   in  itself  wrong,  and  accounted  a  tht-  commission  or  orabsion  of  H  would  in 

crime.     Of  this  clxss  are  the  specific  of-  a  moral  point  of  view  be  regarded  as  indif- 

ftriice^  of  arson,  burg|!ar\%  larcenv,  murder,  fercnt,    Tlie  crimin^ility  of  the  act  or  omiv 

rape,  etc.,  and  are  universally  condemned  sion  consists  not  in  the  simple  perpetration 

by  men  everywhere*     See  I  Bouv.  L-  Diet,  of  the  act,  or  the  neglect  to  perform  it,  hur 

([5th  cd  ]  456;  I   Rus£.  on  Cr.  (9th  ed.) ;  in  its  being  a  violation  of  a  positive  law." 

.  ,  »  HI.  Comm.  .  .  .  i  Uonv.  i,.  Diet.  (15th  ed.)  456. 

%.  Hftlam  FrobiMtum,  —  Some   acts  are  3,  As  formerly  in  Ohio.     See  Ohio  Rct^ 

prohibited  Isecause  it  is  rtigarded  as  for  the  Stat,  { Swan's  ed.)  266. 

best  interests  of  society  that  they  should  4.  The    **hjgh   crimes'^  under  the  fed- 

not   be    done.     Such    acts   are   wrong  or  eral  statutes  correspond  with  felonies  under 

crimes  because,  and  only  because,  they  are  the  Stale  statutes,  and   are   punished  as 

prohibited.     Of  this  general  class  is  adul-  felonies  by  confinement  in  some  one  of  the 

tery,  drunkenness,  polygamy,  and  the  like,  various  State  penitent  ianes. 

See  UL  Comm.  j  r  Russ.  on  Cr.  (Qth  ed.)-  5,  See#/«^i*^  title  "Criminal  ConspiTadK.* 
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I  tus.  — ^The  acts  which  fall  under  this  subdivision  are  (i)  counter- 
feiting,  (2)  passing  counterfeit  money,  and  (5)  circulating  a  false 
currency. 

I  g.  Acts  afft^ctifig-  tlu:  Public  Peac€  and  Sicurity.  —  The  acts 
affecting  the  public  peace  and  security  are  (i)  breach  of  the  peace, 
(2)  challenging  to  fight  a  duel,  (3)  accepting  a  challenge  to  fight  a 

I  juel,  (4)  libel,  (5)  riot,  (6)  rout,  (7)  unlawful  assembly. 

k.  A(js  affecting  PubHc  Justki\  —  Those  acts  which  affect 
public  justice  are  (r)  barratry,  {2)  bribery,  (j)  champerty,  (4)  cum- 
pounding  felony,  (5)  conterapt  of  court,  (6)  counterfeiting  public 
scaK   (7)    destroying  public   records.    (8)    escape,  (9)   extortion^ 

I  (10)  jaiUbreach,  (1 1)  maintenance,  {12)  misprision  of  felony.  (15^  ob- 

I  struct! ng  legal  process*  {[4)  oppression,  (15)  perjury,  (16)  resist* 

|aiiceof  officer,  and  (17)  suppression  of  evidence. 

L  Acts  affecting  Chastity, — Acts  aEfecting  chastity  are  purely 
matters  of  statutory  regulation^  and  generally  consist  of  (i)  adul* 
lery.  (2)  bestiality,  (3)  bigamy,  (4)  fornication,  (5)  frequenting  house 
d  ilI4ame*  (6)  incest,  {7)  keeping  house  of  ill-fame,  (S)  lascivious 
carriai^e,  (9)  seduction,  and  (lo)  sodomy. 

/  Acts  affecting  R^iigion,  Mmniiij,  and  Decency.  —  Those  acts 
which  affect  religion,  morality,  and  decency,  like'  those  affecting 
chastity,  are  purely  matters  of  statutory  regulation,  and  are  gen- 

[erally    (1}  blasphemy,    (2)    cruelty  to    animals,  (3)  drunkenness, 
<4)  obscenity,  (5)  profanity,  (6)  promoting  intemperance,  (7)  sab- 
bath-breaking.* 
3.  Fcimics.  —  Crimes   are  distinguished   as  felonies  and  mis- 

I  demeanors.^ 

The  distinction  between  felonies  and  misdemeanors  is  rather 
by  tfie  consequences  which  follow  the  commission  of  the  offence, 
from  conviction,  than  by  any  particular  element  or  ingredient  of 
the  offence  itself*^ 
And  a  discretion  to  assess  a  lesser  punishment  does  not  reduce 

j  ihc  grade  of  the  crime.* 

a.  Feijuy  defined, — ^A  felony  is  a  crime  punishable,  on  convie- 

[tion,  with  death,  or  imprisonment  in  the  State  prison^  or  for  the 
comtnission  of  which  the  perpetrator  may  be  so  punished.^ 


1.  8ec  2  Sharsiv*  HI.  Comm,  42  ei  seq, ; 
J  Houv  L  Diet,  (tsth  e4)  456 

The  various  acts  above  en  time  rated  as 
crifniiuJ  will  be  found  treated  aa  specific 
^^  '    ir  itppropriate  places  in  this 

*^J'  letter*  where  I  hey  naturally 

*j^-  ...y   so  rnucli  \viU   lie   said  of 

tbcm  in  lUis  article  as  i&  necessary  to  ob- 
lain  s  diaimtt  idea  c>f  th«  gcnerai  subject 
^  crjuiliial  la^. 

8,  Bl.  Com.  74;  I  Arcb.  Cr.  Pr*  t  r  Broom, 
Com.S92;  1  Rubs.  Cr.  78;  I  Whart.  Cr.  L, 
(Sth  cd)  3^1 ;  Ih  re  Lucas,  29  Up.  Con,  Q. 
at|4,v3%els.  16. 


•The  conimon-law  div 


tmction  between  felomes  and  misdemean- 
ors is  not  whollv  aboUs^bed  in  New 
York.  People  th  L^on,  J2  Hun  (N*  V  ), 
623. 

3*  Lewis  \h  State,  31  Ga.  137. 

4.  Chati filer  ^^  Jobnsoti^  39  Ga»  Sj; 
State  r%  Murdockt  9  Mo*  710;  State  tK 
Joiner,  ig  Mo.  224 ;  State  %u  Thpmpaon^  jo 
ilo.  470, 

6«  People  r-  Wan  20  CaL  117^  Miller  v. 
State,  58  Ga.  300  j  State  v.  Smith,  8  Biackf. 
t  Ind.j  4S9  ;  Weinzorpflin  v.  Slate,  7  Blackf. 
(Ind.j  1S6;  Johnston  u.  State,  7  Mo.  I  S3; 
Ingram  ^  State,  7  Mo.  393  j  A*  ^■.  B^  R. 
M,  Charlt.  tGaO  228. 
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*  A  Statutory  Feionus,  —  Offences  may  be  designated  as  felonies 

•  by  statute,  and  felonies  at  common  law.* 

'  Statute  felonies  are  such  crimes  as  are  made  felonies  by  the 

I  statute,  or  misdemeanors,  where  prosecution  is  by  statute  made 

'  to  follow  the  procedure  in  felonies.'* 

And  where  a  statute  defines 'felony  as  an  offence  punishable  by 
death,  or  by  confinement  in  the   penitentiary,  a  statute  which 
makes  slander  thus  punishable,  or  punishable  by  fine  at  the  dis- 
*    cretion  of  the  court,  in  effect  declares  slander  a  felony,^ 

Under  a  statute  making  it  a  felony  to  assault  and  beat  another 
with  a  cowhide  whip  or  stick,  "  having  at  the  time  in  his  posses- 
sion a  pistol  or  other  deadly  weapon,  with  intent  to  intimidate  the 
person  assaulted,  and  prevent  him  from  defending  himself,*'  de- 
fendant may  be  guilty,  though  the  pistol  was  not  exposed,  and  the 
person  assaulted  did  not  know  that  his  assailant  had  one.* 

A  second  oflence  of  petit  larceny  may  be  made  a  felony  hy 
statute  punishable  by  imprisonment  in  the  State  prison.^  And 
an  act  respecting  conviction  upon  second  and  third  offences  is 
not  unconstitutional.**  The  second  conviction  need  not  be  for  tbe 
same  offence.® 
,^  An  act  incorporating  a  certain  bank,  and  providing  that,  if  any 

of  the  officers,  agents,  or  servants  of  that  bank  should  embezzle 
the  funds  thereof,  or  make  false  entries,  they  should  be  guiity  of 
felony,  was  held  unconstitutional,  because  it  did  not  apply  generally 
to  officers,  agents,  or  servants  of  banks  committing  like  offences."^ 

An  enactment  that  an  offence  shall  be  a  felony,  which  was  a 
felony  at  common  law,  does  not  create  a  new  offence.* 

Where  prohibition  and  penalty  are  contained  in  the  same  section, 
the  remedy  must  be  by  proceeding  for  the  penalty ;  but  where  the 
prohibition  is  in  one  section,  and  the  penakies  are  in  another 
^  section,  an  indictment  will  lie.^ 

And  an  act  of  the  legislature  providing  for  a  fine  to  be  paid  for 
disturbing  public  ditches,  with  the  alternative  of  fifteen  days 
labor  on  public  works,  does  not  create  a  crime, ^* 

No  penalty  can  be  inflicted  under  a  statute  which  has  been 
repealed,  unless  a  provision  be  made  for  that  purpose.^* 

1*  Reg.T^.  Home,  4  Cox,  C.  C.  263.    And  6,  Kclley  v.  People,  115  111,  5^3  i  s.  c^ 

(he  word  **  fcloniousKV  used  in  the  ^ttatute,  3  West*  Rep.  46. 

makes  the  crinie  defined   therein  a  felony.  *t,  MiUett  v.  People,  117  HL  294;  s.  t,5 

Rex  V.  Johciston,  3  Maule  &  S.  ^^9  J  ^^^  Wcit,  Kcp,  \  55,  1 57.     Sec  Budd  v.  Stite,  5 

7".  Solomon,  Ryan  &  M.  252.  Huitip.  (Tenn.}  403;  Wally  t\  Kennedy*  i 

2*  State  T'.    Darrah  (Del.),    Iloust.   Cr.  Ytrg.  (Tenn.)  5>4i  /-^  rf  Jacobs,  98  N.  Y- 

Rep.  112;  I  Hish.  C.  L.  (6th  ed.l  36r6.  tog;'  PcopJe  v.  Marx»  99  N,  V.  ^77;  Auv 

Obtainixig  ICcme^  !wderFAUe  IretenoM.  tin  r.  Murray,  ^^  Mass.  (t6  Pick«)  i£i; 

The  statute  may  make   the   obtaining    of  Watertown  f,  Mavo,  log  Mass.  315^ 

money  under  false  pretences  a  felony^  al-  8.  Williams  v.  keg.,  7  Q.  R  S.  S-3jjO. 

though  but  eight  dollars  is  involved.   Jack-  9.  Regn  r.  Fuchanan,  S  Q,  R  N.  S-  ^y. 

son  V.  Commomvealth  (K}-.  June,   iSS;),  s.  Ch»  10  fur,  736;  13  L.  J.  Q.  B.  ^ZJ. 

4  S,  W.  Rep.  685.  10.  Territor}^  v.  Baca,  2  New  M«.  183; 

3.  State  V.  Waller,  43  Ark*  38 1.  Territon' :'.  Tafoya,  2  New  MeJt*  iQJ* 

4<  Lawson  ^.  StatCt  62  Miss.  536-  11.  Wheeler  f.  State  [B^ss.MarcOjiSS;)! 

5*  Stale  V.  Lchr,  16  ^^o.  App*  4^1*  i  South-  Rep.  632. 
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A  person  charged  with  an  offence  under  a  statute  which  is 
!  repealed  before  time  of  trial,  must  not  be  put  upon  his  trial.* 

A  statute  covering  the  entire  ground  of  a  previous  statute,  estab* 
lishing  an  entirely  different  system,  repeals  the  previous  statute,* 

c.  What  Atts  an*  Feianies,  —  Forgery  of  an  indorsement  on  a 
bank  check  is  a  felony.^ 

Stealing  cotton  not  severed  from  the  soil  is  in  South  Carolina 

I  a  felony*     But  it  has  been  held  that  it  was  not  a  felony  where  a 

party  bought  cotton  of  a  firm  which  stored  it  in  a  certain  house,  and, 

i  ra  removing  it,  carried  off  cotton  belonging  to  the  firm  from  another 

house,  openly  and  under  claim  of  right,  as  a  part  of  the  trade,* 

In  the  absence  of  statutory  definition,  offences  are  felonies  which 
were  sych  at  common  law,*  Under  the  common  law,  felony  com- 
prised every  species  of  crime  which  resulted  in  forfeiture  of  either 
laods  or  goods,  or  both,  and  to  which  capital  or  other  punishment 
might  be  added. "^  At  common  law,  a  felony  was  an  atrocious 
crime,  while  faults  and  omissions  less  than  atrocious  were  termed 
'  misdemeanors** 

One  present  aiding  and  abetting  in  the  commission  of  a  felony^ 
may  be  convicted  on  an  indictment  charging  him  directly  with 
committing  the  felony.* 

The  court  has  no  jurisdiction  over  a  prosecution  for  felony  begun 
*  by  affidavit  and  ijiformation  filed  during  its  vacation.^** 

4  Misdemeapiors,  —  a.  Gcfieraiiy.  —  The  word  '*  crime  '*  is  prop* 
ferly  applicable  both  to  a  felony  and  to  a  misdemeanor,** 

That  which  is  declared  by  statute  to  be  a  misdemeanorp  cannot 
be  a  felony.*® 

Ajid  where  an  act  is  prohibited  by  law,  but  no  penalty  is  pro- 
vided, the  doing  of  the  act  cannot  be  punished  as  a  misdemeanor,*' 

b.  Mi^detneamrs  defined.  —  Misdemeanors  are  such  public  of- 
fences as  are  penal  at  common  law,  or  are  made  penal  by  statute,** 

A  misdemeanor  is  a  crime,  either  of  commission  or  omission, 
for  which  punishment  other  than  death  or  imprisonment  in  the 
State  prison  is  awarded  :  it  is  an  offence  less  than  felony.*^ 


"ii15,  2  I^wm,  C.  C.  22, 


10.  Hcwver  7^.  State,  1  to  Tt^d,  341) ;  s.  c, 


State  (Tex*  App.  Octo-    9  West.  R^p.  $6 ;  i  J  N,  E.  Rep.  434. 


Iier,  .    -.  W.  Rep.  617 

8.  Havrlhora  e^.  State,  56  Md.  5|a 
4  Sure   V.    V^ashiiigtoii    (S.   C.  June, 

1%),  2  S.  E.  Rep.  623. 
Jl*  Ncwtoti  Mfg.  Co.   T'.  \\Tilte»  63  Ga. 

f.  St  Ate  V*  Dii^cen,  to  Minn*  407  ;  Wai  tl 


11.  Lehigh   Co.  V.  Schock,  113  Fa,  St. 
373;  %.  c,  4  Cent.  Rep.  744. 

12.  Rex  V.  Walford,  5  Esp.62, 

13.  State  f .  Gaunt,  ij  Or,  I  ij. 
14*  4  Bl,  Com.  65  ;  i  Ruiis,  Cr, 


T  People,  3  Hill(N,y,l,  395, 

t.  I  AfcK.  Ct.  Pr.  I  ;  4  Bl.  Com.  94^  95; 
I  Biih.  C.  L.  (6th  cd,)  614  ;  t  WhafL  Cr,  L 


(9th  ed.^ 
7S;  t  Whan,  Cr,  C  (8ih  td)  §  34. 

Id,  People  7\  War,  HjC^l.  1 17 ;  PtVUbury 

V.  Brown,  47  CaL  477  >  HiU  7\  State,  3  Ga. 

Ill  State  V.  Rohfmcht,  it  La.  An.  3^2; 

State  7f.  Dcwer,  65  N.  C,  572;  Welsh  v. 

(8thc<I.»  I  2z;  1  Russ,  CV,(9thcd.)  7S,  State,  3  Tex.  App.  114;  State  v.  Rowt,S 

l*4Bl,  Com.  6;  1  Last,  P,  C,  5,21;  r    Rtch,  (S,  C)  L  17;    Barker  zn  Conimtui* 

B»h  ^^   T      '"^thcd.)  60S.  wealth,  2  Va.  Cas.  112.   See  4  Bl.C0m.65; 

6  :irk,  10  Or.  505.    See  "  Aitl-    1  Arch,  Cr.  Pr.  2;  i  Whart.  Cr,  L.  (3th 

tts  -r?,"  I  Am.  &  Eng.  Etvcy,  of   cd)  §  24;  i  Russ,  Cr.  (oth  ed.)  7S;  i  Bish* 

L4^  Cr,  L,{6thc4J§623, 
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Misdemeanors  are  either  mala  in  se^  or  penal  at  common  law, 
and  such  as  are  mala  prohibiia^  or  penal  by  statute.  Those  mak 
in  se  are  such  as  mischievoiisTy  affect  the  person  or  property  of 
another,  or  outrage  decency,  disturb  the  peace,  injure  public  mor- 
als, or  are  breaches  of  pubHc  duty.*  Thus,  it  is  no  crime  to  make 
use  of  false  pretences,  unless,  by  means  of  such  pretences,  the 
party  making  them  obtains  money  or  property  from  another  to 
which  he  has  no  right.  The  crime  is  consummated  only  where 
money  or  property  is  received.* 

c.  Statutory  Misdemeanors.  —  The  federal  and  State  statutes 
declare  what  shall  be  accounted  and  punished  as  misdemeanors.^ 


1.  State  V.  Appling,  25  Mo*  315;  State 
V.  Craighead,  32  Mo.  561  ;  State  v.  boll,  59 
Mo.  321.  See  i  Russ.  Cr»  (9th  cd,)  73;  i 
Whart.  Cr.L.  (8thed.)§  34. 

Treipass.  —  Misdemeanors  include  tres- 
pass. United  States  v.  Flanakin,  Hempst- 
C.  C.  3a 

Offences  against  the  Foit-Office  Laws 
are  misdemeanors,  not  kloiiies.  United 
States  V.  Lancaster,  2  McL*  C.  C.  431* 

2.  State  V.  Shaeffer,89  Mo.  271  ;  s.  c,  5 
West.  Rep.  465 ;  People  v.  Suity,  5  Park. 
Cr.  Rep.  (N.  Y.)  142. 

False  Pretences. — It  is  no  crime  to  make 
use  of  false  pretences,  unless,  by  means  of 
such  pretences,  the  party  making  them 
obtains  money  or  property  from  another 
to  which  he  had  no  riglvt.  And  the  crime 
is  consummated  where  the  moiiey  or  prop- 
erty is  received.  Commonwealth  -■.  Van 
Tuyl,  I  Met.  (Ky.)  i ;  State  v.  House,  5^ 
Iowa,  466;  Stewart  v.  Jessup,  ^\  Ind.  4 [5. 

In  Stewart  v.  Jessup,  supm^  the  substan- 
tial fact  was,  that  one  Kerr,  relying  upon 
false  representations  of  Stewart,  sold  the 
latter  twelve  horses  which  Kerr  had  shipped 
to  New  York,  where  Stewart  got  possession 
of  them.  Stewart  was  arrested  in  Indiana 
on  the  charge  of  obtaining  the  horses  by 
false  pretences,  and,  on  a  preliminary  ex- 
amination before  a  justice  of  the  peace, 
was  adjudged  guilty,  and  required  to  give 
security  in  the  sum  of  three  thousand  dol- 
lars for  his  appearance  in  the  clrcait  court 
to  answer  the  charge.  Stewart,  not  having 
given  the  security,  was  committed  to  jail^ 
and,  upon  a  writ  of  haUas  tor/jjs,  was 
brought  before  the  circuit  court  of  Hamil- 
ton County,  was  remanded,  and  appealed 
to  the  Supreme  Court  of  the  State,  from 
the  judgment  of  the  circuit  court  against 
him.  The  Supreme  Court  reversed  the 
judgment,  holding  that  the  crime  was  not 
committed  in  Indiana,  where  the  false  rep- 
resentations were  made»  but  in  the  State 
of  New  York,  where  the  property  was  re- 
ceived. 

In  Norris  v.  State,  :;5  Ohio  St»  217, 
the  defendant  was  a  resident  of  Clark 
County;  and  by  fraudulent  representations 


as  to  his  solvency*  contained  in  a  kttCT^ 
he  induced  the  Akron  Sewer  Pipe  Com- 
pany ^  located  in  Summit  County,  to  ^hip 
him  by  rail,  to  Clark  County,  a  Jot  d 
sewer  ]iipe*  He  was  indicted  m  Clark 
County,  but  t  he  Supreme  Court  held  that  the 
crime  wa5  committed  in  Summit  County, 
and  remarked  that  "the  weight  of  authority 
IS  clear  that  the  railroad  company  wais  the 
agent  of  defendant  for  receiving  the  goods 
at  Akron,  and  carrying  them  to  Springfield; 
and  the  delivery  to  it  by  the  sewei-pipe 
company  was  in  legal  contemplation  a  de- 
livery of  the  gaodis  to  th€  defendant  at 
Akron/' 

When  the  defendant  was  mdicicd  for 
obtaining  by  falijie  pretences  a  lot  of  mulea^ 
and  the  question  was  whether  he  had  re- 
ceived the  tnulcs  in  Randolph  Count)-  or  m 
the  city  of  Stn  I^uUt  iti  delivering  the  opin- 
ion of  the  conrtj  yuJge  A^orfoH  said,  **lt  is^, 
however,  earnestly  insisted  by  counsel,  thai, 
if  any  offence  was  committed,  the  evidence 
shows  that  it  was  committed  in  the  dty  of 
St.  Loni-S  ^'I'^d  not  in  Randolph  Coiint\'s 
and  that  the  demurrer  to  the  evidence 
should  have  been  fiustained,  on  the  ground 
that  the  Moberly  Court  of  Common  Plras 
of  Randolph  County  had  no  jurisdiction 
If  the  premises  assumed  l>e  well  foimdctl, 
the  legal  conclusion  drawn  from  them  \h 
undoubtedly  correct/*  The  judgment  w-tiji 
affirmed,  the  majority  of  the  court  holding 
that  the  mules  were  received  by  defendant 
fn  Randolph  County.  State  t>.  Dciinii*  Sf> 
Mo,  qfj4. 

S.  "Federal  Statnt««.  —  By  §  3954.  United 
Slates  RcVk  Stat.»  it  is  made  a  misdemeanor 
for  the  bidder  for  a  mail  contract  to  refuse 
to  enter  ii^to  the  contract  and  perfomi  the 
contract  service.  Oregon  Steamship  Cn. 
t .  Otist  too  Nh  V.  446  J  s.  c,  I  Cent.  Rep- 
734,  note. 

Mitftouri  Statute.  —  Any  person  who 
shall  truelly  mistreat  a  domestic  animal,  is 
deemed  guiltv  of  misdenteanor  under  MLv 
souri  Revised  Statutes  §  1609.  ^vtdence 
that  defendant  struck  an  animal  in  a  cruel 
manner,  and  killed  it,  will  support  a  con- 
viction, although  he  did  not  intend  to  kill 
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Under  a  statute  declaring  that  if  one  voluntarily,  before  prose- 
"lit  ion,  within  a  reasonable  time,  returns  property  which  he  has 
^tole^,  the  offence  is  reduced  to  a  misdemeanor;  the  return  may 
be  voluntary  if  induced  by  repentance,  although  fear  of  punish- 
racitt  may  also  constitute  a  motive ;  the  return  must  be  actual i  not 
constructive*  and  all  the  property  unchanged  in  form  must  be 
rettirned,* 

Upon  an  indictment  for  a  misdemeanor,  it  is  no  ground  for 
acquittal  that  the  evidence  necessary  to  prove  the  misdemeanor 
.tko  shows  it  is  part  of  a  felony,  and  that  the  felony  has  been 
completed.^ 

<i)  dry  Ordinances,  —  Misdemeanors  and  offence  under  ordi- 
nance of  city  is  not  the  same  as  offence  under  statute.* 

{a)  Ah  Onimmue  making  it  a  Misdemeanor  to  carry  on  business 
as  real-estate  agent  without  license,  will  not  prevent  enforcement 
of  contract  between  unlicensed  agent  and  vendor* 

{b)  Suppressing  Bawdy  Houses,  —  A  city  has  power  under  its 
charter  to  pass  an  ordinance  to  suppress  and  prohibit  bawdy  houseSt 
and  prescribes  a  punishment  for  its  violation*  It  is  no  objection 
to  such  an  ordinance  that  the  act  prohibited  is  criminal  in  its 
nature,  or  that  it  is  a  crime  under  the  general  laws  of  the  State ^ 

5.  Misprision  of  Felony.^ — Misprision  of  felony  is  having 
knowledge  that  a  felony  has  been  committed,  or  is  about  to  be 
coTumitted,  and  concealing  such  knowledge,  or  procuring  the  con- 
cealment thereof,"^  Mere  silence  or  approval  of  an  act  after  its 
commissioni  cannot  be  held  to  '* countenance"  it*  Mere  knowl- 
edge that  a  murder  is  to  be  committed,  but  not  being  present,  or 
encouraging  its  perpetration,  does  not  render  one  an  accomplice  * 


it.    Stare  %.\  Hnekfath,  .20  Mo.  App.  614 ; 
*,  c.,  1  West.  Rep.  53s. 

!ff©w  Tork  8tatiit».^An  owner  of  a 
-hkiting-rink  refusing  to  sell  tickets  to  a 
colored  person,  1=  guilty  of  ^  misdemesLnor 
ynder  the  New  York  Petial  Code,  §  3^85, 
Tc^yle  TV  Kin^.   4^  Ilun  (N,  V.},  iS6. 

Oak  Statiite, — Under  the  Ohlfi  statute 

>t    April   5,   i8(."j6,  supplying  liquor  to  a 

mijior,  to  be   drank  by  Him*   IS  a  miade- 

rri'.  in'ff :  and  so  also  ts  furnishing  iicjuor 

r.  althoygh  it  m.iy  have  been  pur- 

'    another,  and  su|>pHed   by  the 

■  MM   I"  I  he  minor,  in  pursuance  of  such 

prir chaise      State  v.  Munson*  25  Ohio  St, 

1*   Hird  :v  State,  t6  Tex.  App*  5^5- 

2.  Reg.  r  Bunon,  3  Cox,  C,  C.  229. 

3.  Ex  par  it  Schmidt,  24  S.  C  363. 

4.  rrlnce  : .  Eighth-street  Bapt  isi  Church » 
20   Mo.   A  pp.   332;    8.   c,  2  West,   Rep. 

«j2I. 

6,  Wong  -',  Astoria,  13  Or*  538, 
6>  KitpntidH,  —  A  niispnsion  is  the  con- 
cealment of  a  crime,  and  \^  u^ed  to  signify 
^very  considerjible  misdemeanor  which  has 


not  a  specific  name  given  tci  it  by  law.    Rce 
3  Coke,  Inst,  36. 

It  is  said  to  be  the  duty  of  ever)'  good 
citizen »  who  has  knowledge  thai  ireason 
or  a  felony  has  been  committed,  to  make 
kuown  such  l^ct  to  the  proper  otHcers  of 
the  law;  and  that  siJently  to  observe  the 
commission  of  a  felony,  without  U5.ing  ai»¥ 
etideavors  to  apprehend  the  offender.  Is  a 
mispnsjon.  See  t  Bish.  Cr.  L.  f  730;  4 
Bl.  Comm.  119;  Hawk.  P*  C*  ch,  59^  §  6; 
J  Russs.  Cr.  4V 

Sinda  of  ICispritiou.  —  Misprision  m^y  , 
consist  in  the  mere  concealment  of  some- 
thing which  should  be  made  kno^vh  to  the 
officers  of  the  law,  and  is  caded  negative 
tnisprtsion ;  or  it  may  consist  in  the  doing 
of  an  act  which  should  not  be  done,  and  is 
then  positive  misprision.  4  Bl,  Comm.  cb.  9. 

7.  Connauchty  x\  State^  t  Wis- 159,  165; 
s.  c.^  60  Am*  I)ec.  370  \  Reg.  xk  Daly,  g  Car. 
&  P.  342;  I  Bisb,  Cr.  L.  (6th  ed.)  sec  604  j 
1  Rii3s,  Cr*  (gth  cd4  194;  i  Hale,  P,  C- 
374,  618^  70S;  4  Bl.  Com.  121, 

9.  Cooper  v.  Johnson,  81  Mo.  4S3. 

9*  Mellon  i\  Jitate,  43  Ark*  ^* 
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But  one,  knowing  that  a  crime  has  been  determined  on,  who  keeps 
away  from  the  spot  to  facilitate  the  same,  is  a  principal^  though 
not  near  enough  to  aid  manually,  as  where  the  foreman  of  a  rail- 
way was  held  guilty  of  larceny  of  cotton  from  a  freight  depot^ 

Where  knowledge  of  the  commission  of  an  offence,  and  intent 
to  shield  from  the  law,  is  declared  criminal,  an  indictment  must 
charge  knowledge,  or  it  will  be  b^.* 

6.  Compounding  Offences,  —  a,  Getterally,  —  Entering  into  a 
agreement  with  a  person  charged  with  a  crime  for  a  valuable  con- 
sideration, or  where  any  peculiar  advantage  is  thereby  gained,  not 
to  prosecute,  or.  to  put  an  end  to  the  prosecution  of  an  action 
already  brought,  is  compounding  the  offence.' 

To  constitute  the  crime  of  compounding  a  criminal  prosecution, 
the  State  need  not  show  that  a  crime  had  actually  been  committed 
by  the  person  prosecuted.* 

And  it  is  not  necessary  that  the  principal  offender  should  be 
convicted  to  sustain  an  indictment  for  compounding.*^ 

The  bare  taking  of  one's  goods  back,  or  receiving  reparation,  is 
not  compounding  the  offence  •  in  the  absence  of  any  agreement 
that  the  offender  is  not  to  be  prosecuted.'' 

Neither  is  a  simple  failure  to  prosecute  for  an  assault  with  in- 
tent to  kill.® 

And  it  seems  that  the  loaning  of  money  to  a  forger,  by  the  per- 
son whose  name  has  been  forged,  for  the  purpose  of  paying  and 
taking  up  the  forged  paper,  is  not  a  compounding  of  the  felony.* 

After  compounding,  the  compounder  having  prosecuted  the 
felon  to  conviction,  he  is  entitled  to  an  acquittd  for  the  com- 
pounding.*® 

An  officer  being  privy  to  a  crime,  and  accepting  any  thing  as  a 
consideration  for  his  official  conduct,  is  guilty :  any  attempt  to 
thwart  justice  by  suppressing  evidence  is  unlawful.** 

In  case  of  a  prosecution  for  compounding  a  crime,  and  agreeing 
to  withhold  evidence,  the  acquittal  of  the  principal  offender  is  not 
competent  evidence  for  the  defence.** 

The  record  of  conviction  of  a  felony  is  prima  facie,  but  not  con- 
clusive as  against  the  compounder.*' 

1.  State  V.  Poynier,  36  La.  An.  572.  7.  i  Chitt.  Cr.  L.  4;  Hale,  P.  C.  546. 

8.  State  V.  Davis,  14  R.  I.  281.  8.  Phillips  v,  Kelly,  29  Ala.  628. 

8.  State«/.Duhammel,2Harr.(Del.)532.  9.  In  re  Mapleback,  L.  R.  4  Ch.  Div. 

See  also  i  Bish.  Cr.  L.  (6th  ed.)  sec.  &4;  150;  s.  a,  19  Moak's  Eng.  Rep.  735. 

2  Arch.  Cr.  Pr.  1065 ;   2  Whart.  Cr.  L.  10.  Reg.  v.  Stone,  4  Car.  &  P.  379.    Peo- 

(8th  ed.)  sec.  1559;   4  Bl.  Com.  133;   i  pie  v.  Buckland,  13  Wend.  (N.  V.)  592; 

Russ.  Cr.  (9th  edf.)  194;  i  Hawk.  chap.  59,  State  v.  Dandy,  i  Brev.  (S.  C.)  L.  395. 

sec.  5.  11.  Plumer  v.  Smith,  ^  N.  H.  553 ;  s.  c^ 

4.  Friblv  v.  State,  42  Ohio  St.  205.    See  22  Am.  De<i.  478 ;  Collms  v.  Blantem,  2 
Adam  v.  State,  31  Ohio  St.  462.  Wils.  341 ;  State  v.  Henning,  3^  Ind.  189. 

5.  People  V,  Buckland,  13  Wend.  (N.  Y.)  See  also  Desty,  Am.  Cr.  L.  p.  18. 

595 ;  State  v.  Dandy,  i  Brev  (S.  C.)  L.  395.       12.  People  v.  Buckland,  13  Wend.  (N.  Y.) 

8.  Plumer  v.  Smith,  5  N.  H.  553 ;  s.  c,    592. 
22  Am.  Dec.  478 ;  Reg.  v.  Stone,  4  Car.  &       18.  State  v,  Duhammel,  2  Harr.  (Del.) 
P«  379-    See  i  Hawk.  ch.  59,  §  7.  532 ;  State  v,  Williams,  2  Harr.  (Del.)  532. 
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b.  CGmp&undiitg a  Fehny,  —  Compounding  a  felony  is  an  offence 
punishable  by  fine  and  imprisonmentt*  and  at  common  law  the 
person  committing^  it  was  regarded  as  an  accessory.^  In  the 
United  States^  the  offence  of  compounding  a  felony  is  indictable;^ 
and  no  action  can  be  maintaintd  on  any  contract  iiUo  which 
such  oSenc€  enters  as  the  consideration  in  whole  or  in  part**    A 

valid  and  the  surety  Hable*    BiUb  t^.  II Itch- 

cock,  49  Ata,  468;  s.  a,  ZQ  Am.  kep.  2SS, 
The  court  sauU  thAt»  \i  the  poiitftiastpr  w^ 
iKiUhd  to  m^ke  good  the  amount  of  the 
cltrk's  cmU^zJEkmerttt  then  be  stood  in 
the  attitude  of  surety  for  ^ucb  clerk,  and 
that  the  clerk  wouUL  ue  bound  to  refund  to 
him  the  amount  he  woufd  be  forced  to  \my 
on  acfioiint  of  the  cmbcfztemetit;  that  the 

tiviLig  ot  the  note  by  tlie  clerk  showed  that 
e  accepted  the  pavmcnt  which  the  post* 
tiiai>ter  had  made  lor  him,  and  that  thm 
would  establisah  the  re  I  anon  of  debtor  and 
creditor  between  tiiem,  citing  Koss  v.  Pear* 
son,  21  Aia,  471.  The  court  also  MeU^  that, 
inasmuch  as  the  note  was  valid  and  bind* 
ing  upon  the  clerk  as  principal^  it  would 
also  be  binding  upon  hlh  surety*  2  Kent* 
Com m,  468  ^  Howe  v,  Synge,  15  East,  44G* 
The  decisiion  of  Uibb  t/.  Hitchcock,  J^/vm^ 
IS  open  to  serious  doubt.  It  is  evident  that 
the  agreement  not  to  prosecute  criminally, 
was  in  fact,  at  least,  a  part  of  the  consider* 
ation  for  which  the  note  was  given ;  and  a 
note,  pari  of  the  consideration  for  which  b 
an  agreement  not  to  prosecute  criminal ly^ 
being  against  public  policy,  is  void, — 
Brown  t',  Paclgett,  36  Ga.  609;  Murphy  t% 
Mot  tome  r,  40  Mo*  67,  —  even  in  the  hands 
of  an  innocent  holder  for  value.  Smith  v, 
Richards,  29  Conn*  232  ;  Bros^n  v.  Padpfctl, 
36  Ga.  609  ;  Swan  t.  Chandler,  8  B.  Mon» 
(Ky.)  97;  Commonweallh  v,  Johnson,  J7 
Mass*  13  Cush  J  4545  Clark  ».  Pomctoy,  & 
Mass.  (4  Allen)  534;  Murphy  z^  Bottomer, 


L  t  Bouv.  L  Diet.  (t5th  ed.)  jjj;  iS 

Elti.  iih  5, 

%  Hawk.  P.  C  12|. 

%,  Commonweahh  v.  Pease,  f6  Mass. 
91 ;  People  V.  Uucklatid,  t  j  VV«nd  (N.  V,) 
59t 

**  Thfift  b«to."  —  **  Theft  bote  **  is  where 
onf  rf*hlH*d  not  only  know&  the  felon,  but 
a1-  '  take  his  goods^  again,  or  to 

at  amends  upon  the  condition 

th^ii  ..^   *^i..  not  prosecute*     t  Hale,  Pt  C* 

Accepting  a  promissory  note,  by  a  party 
guilty  of  a  larceny,  as  a  consideration  foV 
not  |irosecntin^,  is  sufficient  to  constitute 
the  com|K>iindmg  of  a  felony*  Common- 
•caish  7',  Pease,  16  Mass,  ^t* 

4,  Janes  if.  Rice,  35  Mass,  f»8  Pick. J 
440 1  Sliced  tf.  Con:imon wealth,  6  Dana 
(Ky.).  IJS;  Plumer  2/.  Smith,  5  N-  H, 
553?  Prrcc  v*  Summers.  5  N.  J,  L,  (3 
Siouth*)  57!i  I  Mattocks  zr.  Owen,  5  Vt.  42  j 
Ht^esbufgh  v.  Sumner,  9  Vt.  23- 

Beodpt  ta  f  nH  —  Thus,  a  receipt  in  full 
of  all  demands  given  in  constderalton  of  an 
igreemenE  not  lo  prosecute  a  criminal  ac* 
tjnw,  tft  void,     Bailey  t\  Buck*  I  f  Vt*  2 51. 

Afreim«at  to  pftj  Konsy,  —  Where  a 
eerMii]  was  tndkced  for  inamtaintng  a  pub- 
lic nuisance  on  hts  premises,  and  entered 
into  ,iri  agj  ecmcnt  with  the  prosecutor  to 
fiav  him  a  ceruin  sum  of  money,  in  con- 
sideration of  whlcli  the  oroseculor  was  to 
ftQp  the  prose cuEii-n  on  the  indictment,  and 
ditch  the  plaint  iff  *s  land,  the  court  it  fid 
that  the  agf cement  to  stop  the  prosecution 
ir*i5  illeRal,  and  rendered  the  entire  con- 
tnci  vo id  I J 11  ( isa y  t '-  S mi tb,  78  N *  C.  3 3  i ; 
v« :.  :i  \m.  Rcjx  463.  See  also  Garner 
^.  4  Tones  (N*.  O,  L.  ii^. 
g  Ifotfl  to  Stifle  Froaseutioii. « 
WhcrL'  a  promissory  note  is  given  to  -stifle 
a  CTimMial  prost  cntion,  it  is  void     Thus, 

wK-^"    ■   "  ^^     .:...*.i  to  one  who   had 

b  ilion  that  be  would 

pc'  litijrate  the  punish- 

i>»Lf»t  o|  fiie  kloif,  it  was  held  to  be  void* 
Bttck  f*.  Ylr^i  Nat,  Bank,  27  Jtlicb*  293; 
s-  •  Kep,  1S9. 

1  1  clerk  in  a  post-oflftcc  cm* 

be^r*  .  ,^,  for  which   the   postmaster 

WIS  liable  to  the^^overnment,  and  to  secure 
bliuself  {Ite  postmaster  induced  the  clerk 
lo  give  him  a  note  with  securily.  at  the 
rune  time  agreeing  not  to  prosecute  him 
crimtnallv  for  iheembe^jelemcnt,  upon  a  suit 
thcjeuTi   the  court  hdJ  that  the  note  was 


40  Mo.  €j\  PInmcr  v.  Smith,  5  ^*  H.  SS3J 
Hinds  T/.  ChamlKrrlAin,  5  N  R.  22^%  T'or- 
tcr  t\  Havens,  37  Barb*  (M.  V*)  34."^;  Oak- 
for  p.  Johnson,  2  Mile?i  ( Pa  ),  20\i  Jackson 
c*.  Polack,  2  Miles  f  Pa.|,  02;  T»ickj*on  v. 
Primrojic,  2  Mile-s  (Pa,),36!>;  Bell  f.  State, 
1  Hav  fS,  COi  140 »  Corlcy?'.  Williams,  t 
B-"iilcy(S.  0,  5^;^;  Htnesburjih  v.  Sum- 
ner, 9  Vt,  23  1  Bowen  ik  Buck.  3S  Vt.  30.H, 

Hote  nfteV  Conviction  ofq  Sngfftitioii  by 
Court  —  But  it  scciO'i  th-U  u  here  a  promis- 
sory  note  is  given  after  trial  and  conviction 
for  a  misdemeanor,  and  before  sentence* 
in  pursuance  of  a  recommendation  by  the 
court  to  compromise  the  matter,  it  is  v;ilid. 
Kirk  r*  birlckwood,  i  Ncv*  ^  M.  275; 
HecJey  v,  WfnE^fiekl,  it  Eastj  46^  Edge- 
combe V.  Rotki,  5  East^  294  \  a.  c,  reported 
in  I  Smitli,  515, 

Notd  and  mortgafo.^  And  the  same  is 
true  of  notes  seemed  by  mortgage;  the 
origtnai  contract  belief  ^oid,  the  Oiortgia^ 
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person  cannot  take  care  of  his  private  interest  by  depriving  the 
State  of  a  witness  or  an  active  prosecutor,  which  is  the  means 
relied  on  for  the  conviction  of  offenders :  much  less  can  he  pollute 
the  very  fountain  of  criminal  justice  by  suppressing  an  indictment 
already  instituted  against  him.^ 

£-.  CompoH nding  a  Misdcmca nor.  —  C om  po u  n d  i  n  g  a  m  isd  e m eanor, 
being  also  a  perversion  or  defeating  of  public  justice,  is  in  like 
manner  an  indictable  offence  at  common  law.* 


sf^curitig  it  is  also  void*  f^ee  Henderson  v. 
Palmer,  71  llL  579  \  s.c,  Z2  Am*  Kep*  117; 
Peed  I/.  McKeCi  42  lowai  68g ;  s.  c^  20 
Am*  Rei>.  631 ;  Car1ii\  v,  Heiuoru  9  Wis, 
476;  Keg.  V.  Daly,  g  Carr.  &  i\  143* 

4gTMin«iLttQ  ma  '*IiiilQ»itc«.'^^^  Where 
a  person  w:is  indicted  and  convicted  of 
robbery,  and  in  consideration  that  a  per- 
son would  use  his  infliueTice  with^  or  peti- 
tioTT,  the  court  to  mitigate  the  sentence, 
executed  to  such  person  his  promissory 
note  it  was  held  that  the  contract  was  void- 
Buck  I'.  First  Nat.  Bank^  27  Mich.  293; 
K.  c.f  15  Am.  Rc^.  1^9. 

The  couit  say,  "  It  may  be  proper  to  re* 
marki  that,  even  as  to  such  j>etitions,  any 
promise  to  pay  money  in  consideration  of 
signing  the  same,  or  of  the  employment  of 
solicitations^  to  influence  or  secure  official 
action  in  any  form  whatever,  other  than  by 
the  use  of  open  and  legitimate  evidence  or 
argument^  would  be  entirely  without  con- 
sideration,  tK^c^use  opposed  to  |:u!>l!c  poU 
icy.  This  has  been  so  often  decided,  and 
under  such  a  variety  of  c i re um (Stances,  that 
we  content  ourselves  with  a  reference  Co  a 
few  of  the  reported  cases»*^  citing  Pingry  v. 
Washburn,  1  Aik,  (Vt.|  264;  Clippenger  v. 
flepbaugh,  1  Watts  &  S.  ^PaJ  315;  Haix- 
ficld  f.  Gulden,  7  Waits  (Pa. J  152;  Fuller 
»,  Dame,  35  Mass.  {18  Pick.)  472;  Wood 
©.  McCann,  6  Dana  (Kv.)^  366;  Mar^ihall 
w.  Baltimore  &  O.  R.  'R.  Co.,  57  U.  S. 
(16  How.)  3(4;  bk.  14,  f-.  cd.  953  J  Harris 
V.  Roof,  10  Harb.  (N.  Y)  4f^9;  Frost  -lk 
Kclmont,  83  Mass.  f6  AllenS  i^^i  Sedg- 
wick 7\  Stanton,  14  N.  y.  289;  Frankfort 
tt.  Winterport,  54  Me.  250  j  Martin  v. 
Wade,  37  Cal.  168. 

t.  Lindlay  v.  Smith,  78  N.  C,  328  ;  s*  c*,  24 
Am  Rep.  463 ;  Thompsons.  Whitman,  4 
Jones  (N.  C*)  L.  47;  Inj^ram  v.  Ingram,  4 
jone.s  (N.  C.)  L*  iSS;  Hlythe  v.  Loving- 
good^  2  Ired.  (N.  C,}  L  20, 

Fawfir  of  IndlTiduaJs  to  eompTomiBe 
OfftQCBi.-^The  Supreme  Court  of  Massa- 
chusetts in  Joney  v.  Rice,  35  Mass.  (iS 
Pick.)  440,  sav,  "  We  do  not  think  that 
such  a  power  is  vested  in  individuals.  It 
would  enable  them  to  use  the  claim  of  the 
government  for  their  own  einoUmient,  and 
greatly  to  the  oppression  of  the  people. 
It  has  a  direct  tendency  to  obstruct  the 
cour^  of  the  administration  uf  justice,  and 


the  mi !f chief  extends,  we  think,  21s  well  to 
mi^^demeanors  as  to  felonies."  i  Russ. 
on  Lr.  210;  Edgecombe  v.  Rodd,  5  Ha^t, 
301  i  s,  c*,  I  Smith,  515, 

2*  Jones  ?'*  Rice,  35  >1  ass.  (iS  Pick.) 440; 
Edgecombe  T'.  Rodd^  5  East,  301  \  LI  wort  bj 
V.  Uird,  2  iJing*  25^;  1  Russ*  Cr*  2^. 
See  W  est  meat  h  v.  West  meat  h,  i  Jac*  Kcp. 
126;  4  Hh  Com   i}^,  m>te  by  Chrstian* 

Permitting  Befirsnc« —  But  in  ^mc 
cases  of  public  offences  which  have  more 
immediately  injured  a  private  individual  ar 
individuals^  such  as  assaults  and  batteries, 
libels,  and  the  like,  if  the  public  remedy  by 
prosecution  be  adopted,  the  ctturt  will 
sometimes  permit  a  reference.  Uaker  xk 
l^ownshend,  1  J.  U.  Moore,  120;  s.  c,  7 
Taunt.  442  ;  Ulanchard  t*.  Lilly,  9  East, 497; 
Hex  -'.  Mo.ite,  3  Ham,  &  Adol.  237. 

**Bpeaking'*  to  PtDtflCutor.  —  And  the 
court  will  sometimes  allow  the  defendant, 
even  after  conviction,  to  "  speak  "  {as  it  is 
termed)  with  the  pro&ccnior  tjeforc  any 
judgment  is  pronounced  ■  and  a  trivial  pun- 
ishment will  1>e  inflicted,  if,  as  a  result  of 
such  *' speaking,"  the  prosecutor  declare 
himfself  satisfied;  that  is,  if  an  adcqmie 
apology  or  compensation  has  h«cn  made. 
Baker  zk  Town^bcnd,  t  J.  B.  Moore,  120; 
Elworthy  ^.  Bird,  3  Sim.  &  Stu.  37J3  \  GuT' 
ford  -'.  Daley,  t  Dow,  N.  S,  519;  4  ^ 
Comm.  363,  364, 

Compromiting'  Bftitardf  Suit.  —  A  con- 
tract or  note  to  compound  a  privatte  misr 
demeanor,  fuch  as  a  sutt  for  slander  or 
bastardy  proceedings,  U  good.  Wall  ridge 
t\  Arnold,  2t  Conn*  4';4;  Merrill  v.  Flem 
ing,  42  .Ma-  234;  Clark  v.  RikeTt  14  N,  H. 
44 ;  Hceley  v,  Wmgtield,  1 1  East,  46;  Kirk 
%\  Strtckwnod,  4  K  &  Ad.  42  r;  Baker  r. 
Townsbend,  i  J.  B.  Moore,  t?o:  l^ejl  ^ 
Wood,  I  Bay  (S,  C.)  L.  249;  Cimeron  r 
McFarland,  2  Car.  Law  Repos,4i5;  Corirt 
r/.  Williams  t  Bail,  (S-C)  L.  5SS;  Ford  ri. 
Cratty,  52  I U.  3 1 3 1  Kcir  u.  Leeman,  6  Q*  B, 
308 ;  'Hnrf^en  7-.  Siraughan,  7  J.  J.  Mar^ 
(Ky.^  5S3  ;  Fiays  v.  McFaHan,  32  Ca.699; 
VVc.aver  ?'.  Waterman,  18  La.  An*  24I  ; 
Howe  X'.  Lirchfield,  85  Mass.  (3  Allen)  443: 
Rice^*  Maxwell,  21  Mis;?.  (3  Smed.  h  M.) 
2S(>;  Stepht^ns  v.  Spiers,  25  Mo*  386;  Sharp 
V.  Teese,  0  N^  J.  I-  (4  Halst.)  3521  Payoe 
r.  Eden.  3  Cai*  fM.  \^}  2(2;  ^aa^rtll  ». 
Campbell,  8  Ohio  St.  265  \  Knight  p.  ^iitt^ 
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4I  IV/ien  Offences  may  be  £ompoHndfdn  —  The  law  will  permit 
the  compromise  of  any  offence,  although  made  the  subject  of 
criminal  prosecution.  Where  the  party  injured  might  recover  dam- 
ages in  an  action  for  the  offence,'  and  there  is  no  attempt  to  sup- 
press the  prosecution,  it  may  be  compromised^ 

i^  Wh^H  Offences  may  Hoi  be  compoiiftiied,  —  Where  the  offence 
is  of  a  public  nature,  no  agreement  can  be  valid  that  is  founded 
on  the  consideration  of  stifling  a  prosecution  for  it.^ 

Thus,  where,  by  a  misdemeanor,  injury  is  done  to  the  commu- 
nity at  large,  it  cannot  be  compromisecK^  And  an  offence  which 
in  the  discretion  of  the  court  may  be  punished  by  iniprtsonment  in 
the  penitentiary,  cannot  be  compromised.^ 

No  person  can  compromise  a  felony  or  criminal  charge,  where 
the  offender  is  under  arrest,  or  otherwise  held  to  answer,^ 

QL  Attempts.^ — K  Dcfiuitkm. — An  attempt  is  an  endeavor  to 
accomplish  an  object  or  purpose.  In  criminal  law,  an  attempt  is 
an  endeavor  to  accomplish  a  crime  carried  beyond  the  mere 
preparation,  but  falling  short  of  the  execution  of  the  ultimate 
design,  or  any  part  of  it.* 

An  attempt  to  commit  an  offence  is  an  intent  to  do  a  wrongful 
acl,  coupled  with  an  overt  act,  toward  its  commission.  The  so- 
licitation of  another  to  commit  an  offence  is  an  attempt  to  commit 
the  crime.  And  an  attempt  may  be  made  to  commit  more  than 
one  offence  at  the  same  time.* 

To  constitute  an  attempt,  there  must  be  an  intent  to  commit 
some  act  which  would  be  indictable^  if  done^  because  of  its  nature, 
or  the  probable  consequences.***     And  the  act  must  be  apparently 


1  Vl  507  j  Robinson  v,  Crenshaw,  2  Stew. 

But  in  Mrissachusetts  an  actbn  will  not 
lie  on  in  agreement  entered  into  for  the 
ptirprt&e  of  coinpouncling  any  mi^jdemeanor, 
onki^  it  appears  that  hiiiti^faction  ha.^  been 
acknowleoged  m  and  approved  by  i he  court 
m  wKich  the  pm.'^ectition  was  pendinj^, 
jcoQTdin^  to  General  Sututes  1S75.  Par- 
trtdgc  ZK  lluodp  1 20  M.^'A^  40 j  i  &.  c,  21  Am. 
Eep.  ;^ 

h  Rclr  t^,  Leeman,  6  Q,  B.  308. 

t«  buncci  tu  SlatCi  50  Ga,  155. 

8,  Kctr  r.  l^cman,  6  Q.  B.  joS?  s.  c,  9 
q.  B  i?t  i  z  Bcnn.  &  H*  Lead.  Cr.  Cas. 

4  Dwight  *^*  EHisworth,  9  Up,  Can.  Q.  B. 
5«0;  Kelt  r.  H.irdy,  14  Q-  B.  529;  Bcelcy 
P.  Witii^fjeld,  1 1  East,  46;  Baker  f.  Towo- 
len*   -  ^'      -  ^22^ 

^  V,  Johnson^  j9  Ga.  85;  Peo- 

ple .  J}  N.  y,  a  10;  reversing  s,  c, 

33  Hun  IN.  Y),  633. 

S,  Saxofl  I/.  Congen  6  Oreg.  3S8;  Ivm- 
sou  r.  Pease*  1  Wvom.  Tr.  177;  Kerr  tK 
Lcemafi,  6  q.  B.  !sr.  S,  30S.  See  also  2 
LcaiL  Ct.  Cjh*.  216. 

t<  Scc«iP»JV«  CieiMtNAL  Conspiracy. 


8.  Cotn  men  wealth  i*u  McDonald,  59 
Mass,  (5Cu.sh,)  365. 

To  attempt  to  make  an  eflTort  to  effect 
some  object,  to  n*akc  a  trial  or  cxperi* 
ment,  to  endeavor,  to  use  exertion  for 
^onie  purpose.  A  man  may  make  an  at* 
tempt,  an  effort,  a  trial,  to  steal,  by 
breaking  open  a  irunk^  and  be  disap^ 
poinied  in  not  tin  ding  the  object  of  his 
pursuit^  and  so  not  steal  in  tact.  Ho  a 
man  may  make  an  attempt,  an  expert* 
ment,  to  pkk  a  pocket,  by  thrusting  Im 
hand  into  tt,  a»d  not  succeed  because 
there  happent^  to  be  nothing  in  the  pocket. 
Still,  he  has  clearly  made  an  attempts  ami 
done  the  act  toward!]  the  commission  of 
the  offence.  Commonwealth  v.  McUonald, 
59  Ma^*,  (sCush.)  365;  Josslyo  v.  Com- 
monwealth, 47  Mass.  (0  Mete)  236;  People 
tK  Bush.  4  Hill  (N.  Y.K  133;  Kogefs  v. 
Commonwealth,  5  Scrg.  &  K.  (Pa J  463; 
King  i^.  Iliggios,  2  Ivast,  5. 

9.  Kex  IK  Fuller.  J  Bos.  &  P.  i8ck 

10.  Moore  v.  State*  JS  Ala,  532;  Slate 
tt,  Jefferson,  3  Harr,  {HcU)  571  j  People 
V,  Shaw,  i  Park.  Cr.  Cas,  (N.  Y.)  327; 
navid.Hon  i/.  State*  9  Humph.  (Tcnn.j 
455;   Regina  v.  Cruse,  S  Car,  &  P,  5411 
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adapted  to  produce  the  result  intended.^  Some  authorities  say  a 
"complete  adaption."  * 

Any  act  done  by  the  prisoner  immediately  and  directly  tending 
to  the  execution  of  the  principal  crime,  where  the  act  is  done 
under  such  circumstances  that  he  has  the  power  of  carrying  his 
intention  into  execution,  is  an  attempt.^ 

To  assault,  with  intent  to  commit  a  higher  crime,  is  a  crime* 
And  whatever  is  punishable  in  its  consummation,  is  punishable  in 
its  attempt  ;*  as,  to  commit  larceny,®  or  to  bribe,^  and,  at  common 
law,  to  commit  suicide  ;  ®  but  with  the  latter  it  is  otherwise  under 
the  statute.® 

An  attempt  to  commit  a  felony  is  punishable  at  commcm  law  as 
a  misdemeanor.^®  And,  although  an  attempt  to  commit  a  crime  is 
unsuccessful,  it  is  a  misdemeanor ;  '^^  as,  to  bribe, ^*  to  commit  lar- 
ceny, ^^  or  to  steal  cattle.** 

«.  e,  I  Crawf.  &  D.  156;  i  Binfa.  Cr.  L.  Dall.)  584;  bk.  i,  L.  ed.  426;  People  v. 

I  731.  Bush,  4  Hill  (N.  Y.),  133 ;  «ta*c  v.  Keytt» 

1.  Ktmkle  9.  State,  52  Ind.  220 ;  Com-  8  Vt.  57 ;  S^tate  v.  Carpenter,  20  Vt.  9; 

monweaUh   v.    McDonald,    59    Mass.   (5  State  v,  Biebusch,  32  Mo.  276. 

Cash.)  365;  Henry  zf.  Sute,  18  Ohio,  32;  •.  Reg.t'.  l.>oody,6Cox,  C.C.463;  Reg. 

Stale  V,  Kawles,  65  N.  C.  334;    United  t/.  Burgess,  9  Cox,'C.  C.  247. 

States  V.   Morrow,  4   Wash.  C.  C.  733 ;  9.  Commonwealth  v,  Dennis,  105  Mass. 

Rex  V.  Coe,  6  Car.  &  P.  403 ;   Retina  v.  162. 

Leddington,  9  Car.  &  P.  1 79 ;   Regina  v.  10.  Nicholson  v.  State  (Teniu),  -6  Cent 

St.  George,  9  Car.  &  P.  483;  King  v.  Par-  L.  J.  478. 

fait,  I  Leach,  19.  One  may  be  properly  convicted  of  a  mis- 

8.  4  Bish.  Cr.  L.  749.  demeanor  for  attempting  to  commit  a  felony. 

8.  Retina  v.  Taylor,  i  Fost.  &  F.  511.  Reg.  v.  Bain,  L.  &  C.  120  :  9  Cox,  C.  C 

This  includes  solicitations  of  another.  198;  31  L.  J.  M.C.  88;  8  Jur.  N.  S.  418; 


State  «^.  Shepard,  7  Conn.  54,  266;  People    10  W.  R.  236. 

v»  Bush,  4  Hill  (N.  Y.),  M3;   Common-        XI.  State  v. ! 

wealth  V,  Harrington,  20  Mass.  (3  Pick.)    deaux  v,  Davis,  58  Ala.  6ti  ;  Ross  v.  Conh 


wealth  V,  Harrington,  20  Mass.  (3  Fick.)  deaux  c/.  Davis,  58  Ala.  oil;  Ross  v.  Lonh 
36;  United  States  v,  Mitchell,  2  U.  S.  (2  monwealtb,  2  B.  Mon.  (Ky.)  417;  Dem- 
Dall.)  384  \  bk.  I,  L.  ed.  410.  arcsl  v,  Haring,  6  Cow.  (N.  V.)  76 :  Griffin 
4.  Hayes  v.  State,  1 5  Lea  (Tenn.),  64.  v.  Sute,  26  Ga.  493 ;  State  ».  Maner,  2 
6.  Berdeauxs/.  Davis,  58  Ala.  61 1  ;  Slate  Hill  (S.  C),  453;  State  v.  Boyden,  13 
v.Danforth.  3  Conn.  ii2i  Demarestt'.  Har-  I  red.  (N.  C.)  L.  505;  People  v.  Wash- 
ing, 6  Cow.  (.V.  Y.)  76;  Griffin  v.  State,  26  burn,  10  Johns.  (N.  Y.)  160;  States.  Mor- 
Ga.  493,  State  v.  Maner,  2  Hill  (S.  C),  ray,  15  Me.  100;  Commonwealth  v.  Barlow, 
453;  States.  Boyden,  13  Ired.  (M.  C.)  L,  4  Mass.  439 ;  Commonwealth  p.  Kingsbury, 
505;  Peoples.  Washburn,  10  Johns.  (N.  Y.)  5  Mass.  106;  State  v,  Jfordan,  75  N.  C  27 ; 
160;  States.  Murray,  15  Me.  100;  Com-  Commonwealth  ?/.  Smith,  54  Pa.  St.  209; 
monwe.ilth  v.  Barlow,  4  Mass.  439;  Com-  Commonwealth  v.  Harrington,  20  Mass. 
nionwealth  v.  Kingsbury,  5  Mass.  106;  (3  Pick.)  26;  Hackett  v.  Commonwealth, 
Commonwealth  v,  llairington,  20  Mass.  (3  15  Pa.  .*<t.  95;  State  r.  Kevcs,  8  Vt.  57; 
Pick.)  26;  Hackett  v.  Commonwealth,  15  Rex  c/.  Kinnersley,  i  Str.  196;  Rex  r.  Hig- 
Pa.  95;  Randolph  %,  Commonwealth,  6  gins,  2  East,  j;'Rcx  v,  Phillips,  6  East, 
Serg.  &  R.  (Pa.)  398 ;  State  v.  Keyes.  8  Vt.  464 ;  Reg.  v.  Chapman,  2  Car.  &  K.  846; 
57;  Keg.  V.  Goff,  9  Up.  Can.  C.  P.  438;  Rep.  v.  Goff,  9  Up.  Can.  C.  P  438. 
Rex  e/.  Higgins,  2  East,  5;  Rex  v,  Phil-  12.  United  States  i/.  Worrall,  2  U.  S.  {2 
lips,  6  Ea>t,  464;  Rex  v.  Kinnersley,  i  Dall.)  384;  bk.  i,  L.  ed.  426;  People  v. 
Strange,  193  ;  Reg.  v.  Chapman,  2  Carr.  &  Bush,  4  Hill  (N.  Y.),  133;  State  p.  Keyts, 
K.  846.  8  Vt.  i;7  ;  State  v.  Carpenter,  8  Vt.  9  ^  State 

6.  Simpson  V.  State,  59  Ala.  i  ;  Berdeaux  v,  Biebusch,  32  Mo.  276. 

V.  Davis,  5S  Ala.  611;  Commonwealth  v.  13.  Simpson  i/.  State,  59  Ala.  i ;  Berdeaux 

Barlow,  4  Ma.ss.  439;  Nicholson  v.  State,  v.  Davis,  58  Ala.  611;  Commonwealth  r. 

9  Baxt.  (Tcnn.)   258;   Miller  z/.  State,  58  Barlow,  4  Mass.  439.    See  I  Whart.Cr.Lr 

Ga.  200.  §  173. 

7.  United  States  v,  Worrall,  2  U.  S.  (2  14.  Miller  v.  State,  58  Ga.  aoa 

660 


CRIMINAL   LAW, 


Dofiftiiida 


An  attempt  to  conatnit  a  felony  can  only  be  made  out  where,  if 
RO  mtermplion  had  taken  place,  the  felony  itself  could  have  been 
cffecled/  as  where  one  goes  to  a  stack  with  the  intention  of  set* 
ting  fire  to  it,  and  lights  a  lucifer-raatch  for  that  purpoFep  but 
abandons  the  attempt  because  he  6nc!5  that  he  is  watched* 

Merely  Uclivcrin|4  poison  to  a  person,  asking:  him  to  put  it  in 
ibe  spring  of  another  person,  is  not  *'  an  attempt  to  administer 
poison  **  *  under  a  statute  providing  a  punishment  for  such  an 
attempt 

When  the  attempt  is  to  commit  a  felony,  the  responsibility  fol- 
lows the  law  of  principal  and  accessory.* 

If  an  attemptp  when  in  process  of  its  execution,  is  abandoned 
for  ^ny  cause,  as  from  surprise,  or  the  interruption  or  force  of 
others,  such  abandonment  is  no  defence.^ 

Where  two  convicts  determined  to  break  out  of  prison  together, 
intl  deliberately  supplied  themselves  with  deadly  weapons  to  kill 
any  oue  who  resisted  them,  and  the  watchman  was  wdfully  killed 
by  one  while  they  were  acting  in  conct-rt,  both  were  guilty  of 
murder  in  the  first  dej^ree ;  and  one  would  be  guilty  of  murder 
in  the  first  degree,  although  in  fact  he  abandoned  the  attempt 
I  to  escape  just  before  the  fatal  shot  was  6red  by  his  companton, 
wittu*ut  informing  his  companion  by  word  or  act  that  he  had  aban- 
ctoned  the  iit tempt*** 

Where  ot>e  made  a  hole  in  the  roof  of  a  building  with  intent  to 
i:nter  and  steal,  but  was  disturbed,  he  was  properly  convicted  of  a 
roisdenieauor  in  attempting  to  commit  a  felony,' 


L  Reg.  t'.  Coll itis^  Leigh  &  C.471;  S.  C*, 
I  bGix,  C.  C.  497  ;  10  Jur.  iV.  S.  686;  L.  J. 
I  kC  177;  15  W.  U*  1^\  10  L.  T.  N.  S. 

Apprpximat«  4Gt*  —  An  act  Approximate 

10  tht  cutnttii^sioH  of  the  irucnded  crime  h 

I  ib^i         '  .  *i  ,1    3s,  rctiting  a  br^usc  far 

'  \m  \o\\  —  Commonwealth 

I  V.  H         ,^  \lai5is.  \i  HckO  26,  — or 

|ifiKrurmg  mdeccnt   prints  with  hitcnt  to 

!iiHlilL*h   Lbcoi, --- lJqgda:le  t*.  Reg.*  l>t;»rs. 

%  — or  procuriitg  n   die  for   a>uviiig»  — 

Rfg,  p.  RobcrK  7  CojE,  C\  C.  J9;  s.  c, 

I  IKirs.  553,  —  or  taking  the  im precision  of  3 

Uv  wilh   intent   to  commit  l^irceny  from 

I  ^UMi^.     Criffjii   th   State,   26  G3,    501. 

And  a  subseqtient  attempt  to  accompli sjK 

Iht  fc4iiic  iHtrpose   by  diirfereril   means  is 

idmif^vbl^  if9>  show  inteut.     Lamb  v,  State 

(Mil,  5  Cent.  Rep.  774. 

1  Krg  r.  Tavion  I  F.  &  F,  51 1 ;  Reg,  z\ 
MuMviii,  2C"x/C  C.  1S6. 

8.  Thus,  S »  bavitig  a  grievunce  against 
W^  fcoUcited  N.  to  pnt  poison  in  W.'is 
ftprlng,  no  ih^t  the  Utter  would  be  poi- 
soned, a!>'  '  ■  him  a  reward  for  so 
<j€>"ng.     N  i\m\  handed  the  pack- 

,  «j?c  *>f  [jt,,:. <,  to  S.,  but  afterwards 

I  ittcotcred  ii  iti  his  |>ockct.     HfU,  tbat  S, 


could  not  be  convicted  of  an  attempt  to 
commit  murder  by  pt>i:>onrng.  Stabler  r< 
Common  wealth,  95  Pa.  Si*  318;  %,  c.,  40 
Am.  Rep.  65 j ;  iv  Cent,  L*  J  404. 

4*  Coition  f.  State,  3  Het^k.  H'enn )  14; 
Reg.  f.  HapgofKi,  L»  R.  i  C.  L\  J2t 

0.  Guff  V  rrhive*  26  h)d.  196  j  Reg.  t/. 
McC  amit  2'$  Up.  Cap.  Q.  li  517;  ^Stephens 
7U  M^er*,  4  Car  &  I'  349 1  Stale  r.  Mc- 
Darnel,  t  WmsL  fN.  C  }  249;  Ijcwjs  ft, 
State,  35  Ala,  3^80;  3tate  v*  Klick,  7  /one* 
(N  Q.U  I-  6H.  See  State  v.  Blair,  13  kich. 
(S.  CO  L^93'»  Kelly  t^  Commonwealth.  1 
Cirant  fl*aj,4S4;  lieg.  t\  'raylor,  i  Fost 
&  F.  Ci.  L.  (Sihed.)  ticc,  1^7, 

Engtuh  Dootriiia^  —  It  U  ktid  tn  Reg.  v, 
Taylor,  1  Fost.  &  F.  511,  thai  ati  atietnpt 
is  i\ot  the  lesB  au  offence  because  the  of* 
fender  vultmtarily  de:^tsts  —  a  proposition 
to  which  Sir  James  Stephens  seems  to 
allude  with  some  dubiety,  when  observ- 
hig»  *'  This,  however^  rests  upon  the  decision 
of  a  siiigle  judce.*'  3  Histr  Cr  L,  44. 
And  the  case  of  R.  ik  Howarth,  Moody, 
C\  C.  207*  seems  to  hold  that  the  offender 
may  at  att  events  be  arrested,  though  he 
give  over  his  attempt  and  run  away. 

6*  Stale??,  Allen, 42  Conn.  lai. 

7.   Reg-  V.  Bain,  Lc(gh  k  C  la^;  •.  c. 
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CRIMINAL  LAW. 


But  there  is  no  law  in  the  United  States  for  the  punishment  of 
the  crime  of  an  attempt  to  commit  murder  upon  land  in  places 
within  the  exclusive  jurisdiction  of  the  Federal  Government, 
unless  committed  by  some  means  other  than  an  assault  with  a 
dangerous  weapon,  as  by  poisoning,  drowning,  and  the  like.*^ 

An  attempt  to  commit  a  misdemeanor  is  itself  a  misdemeanor.' 

Every  step  towards  a  misdemeanor,  by  an  act  done,  is  punish 
able  as  a  misdemeanor  ;^  but  not  every  intention  to  commit  a  mis- 
demeanor is  a  misdemeanor.*  And  this  is  so,  whether  the  ofiFence 
was  created  by  statute,  or  was  an  offence  at  common  law.* 

When  the  attempt  is  to  commit  a  misdemeanor,  all  participants 
are  principals.® 

An  attempt  to  do  a  wrongful  act,  coupled  with  overt  acts 
towards  its  commission,  constitutes  an  attempt  which  is  itself  a 
crime.  It  may  consist  of  words  only,  as  in  soliciting  another  to 
commit  a  crime.'  But  a  mere  effort,  without  any  step  taken 
towards  its  commission,  is  not  an  attempt*  Although  an  unlaw- 
ful coincident  intent  to  commit  the  offence  is  necessary,  yet  this 
may  logically  be  deduced  from  the  facts.®  There  must  be  a  physi- 
cal ability  to  complete  the  immediate  offences,'®  but  an  apparent 
capacity  is  sufficient.** 


6.  Commonwealth  v.  Fortune.  105  Mass. 
592;  Uhl  V.  Commonwealth,  6  Gratt  (Va.) 
706;  Reg.  V,  Wvatt.  39  L.  J.  M.  C.  82;  s. 
c,  18  VV.  R.  356;  Reg.  V.  Hapgood,  L.  R. 
I  C.  C.  221. 

7.  McKay  v.  State,  44  Tex.  43;  s.  c^  i 
Am.  Cr.  Rep.  51 ;  People  v.  Lawton,  56 
Barb.  (N.  Y.)  126;  McDermott  v.  People, 
5  Park.  Cr.  R.  (N.  Y.)  102.  See  i  kuss. 
Cr.  (9th  ed.)  83;  i  Whart.  Cr.  L.  (Sth  eA> 


9  Cox,  C.  C.  98 ;  8  Jur.  N.  S.  418;  31  L. 
J.  M.  C.88;  10  W.  R.  236. 

1  United  States  v.  Williams,  6  Sawy. 
C.  C.  244 ;  2  Fed.  Rep.  61 ;  o  Rep.  369. 

The  United  States  Revised  Statutes, 
§  5346,  is  confined  to  attempts  not  made 
with  a  dangerous  weapon. 

2.  Wolf  V.  State,  41  Ala.  412 ;  Common- 
wealth 1/.  Kingsbury,  5  Mass.  106;  Smith 
V,  Commonwealth,  54  Pa.  St.  209;  United 

States  V.  Lyies,  4  Cr.  C.  C.  469 ;  Rex  v.  But-  §  173'. 

ler,  6  Car.  &  P.  368 ;  Rex  v.  Martin,  9  Car.  8.  Cox  v.  People,  82  III.  191. 

&  P.  213,  21 5 ;  s.  c,  2  Moody.  C.  C.  123.  9.  Reg.  v.  Roberts,  7  Cox,  C.  C.  39;  s. 

It  is  a  misdemeanor  the  moment  a  man  c.  Dears.  539 ;  Reg.  v.  Ryan,  2  Moody  &  R. 

takes  one  necessary  step  towards  the  com*  213;  Reg.  v.  Lallcment,  6  Cox,  C.  Cf.  304; 

pletion  of  a  misdemeanor.     Reg.  v.  Chai>  Reg.  v,  Donovan,  4  Cox,  C.  C,  399;  Reg. 

man,  2  C.  &  K.  846;  s.c,  i  Den.  C.  C.  432 ;  v.  Chceseman,  Leigh  &   C  140;  Griffin  v. 

T.  &  M.  90;  18  L.  J.  M.  C.  152  ;  15  Jur.  885.  State,    26    Ga.    503 ;    Commonwealth  v. 

A  False  Oath  taken  before  a  surrogate,  Hamev,  51  Mass.  (10  Met.)  422. 

and  to  obtain   from   him  a  license  for  a  10.  keg.  v.  Philliiw,  8  Car.  &  P.  73^; 

marriage,  is  punishable  as  a  misdemeanor,  Rexzr.  Eldershaw,  3  Car.  &  P.  396;  Reg.r. 

although   it   is  not  alleged  in  the  indict-  Collins,  Leigh  &  C.  471 ;  s.  c,  2  Lead.  C 

ment,  nor  proved   in   evidence,  that   the  C.  478 ;  9  Cox,  C.  C  49.     Sec  i  Whart  Cr. 

marriage  was   in   fact  celebrated,  and  al-  L.  (8th  ed.)  §  184. 

though  the  paitv  found  guilty  was  not  the  Attempt  to  commit  Xape.  —  So.  a  bov  in- 

person  about  to  oe  married.     Reg.  v.  Cha|>  capable  of  committing  rape  cannot  be  guilty 

man,  2  C.  &  K.  846 ;  s  c,  i  Den.  C.  C.  432 ;  of  an  attempt.    Williams  v.  State,  14  Ohio, 

T.  &  M.90;  18UJ.M.C.  152;  i3Tur.883.  222;  State  v.  Handy,  4  Harr.  (Del.)  566; 

8.  keg.  V.  Chapman.  2  C.  &  K.  846;  People  v.  Randolph,  2  Parker,  Cr.  R.  (N. 

8.  c,  I  Den.  C.  C.  432;  T.  &  M.  90;  18  L.  Y.)  203 ;  State  v,  Sam,  Winst.  (N.  C.)  L 

J.  M.  C.  152 ;  13  Jur.  885.  300;  Rex  v.  Phillips.  8  Car.&  P.  736;  Rex 

4.  Reg  V.  Martin,  9  Car.  &  P.  215;  s.  c,  v.  Eldershaw,  8  Car.  &  P.  396.    Comp^ire 
2  Moody,  C.  C.  123.  Commonwealth  v.  Green,  i^  Mass.  (2  Pick.) 

5.  Rex  V,   Roderick,  7  Car.  &  P.  705;  380;  Smith  f/.  State,  12  Ohio  St.  466. 
Rex  V.  Cartwright,  Riiss.  &  R.  C.  C.  167  ;  11.  Lewis  v.  State,  3s  Ala.  3S0;  State  » 
Rex  V,  Butler,  6  Car.  &  P.  36S.  Elick,  7  Jones  (N.  C),  L.  ()S. 
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CRIMINAL   LA  W.     to  Aomtnit  SpecitG  Weaoef . 


2.  Attempts  to  commit  Specific  Offences.  —  An  attempt  to  bribe 
is  an  indictable  offence,  although  not  consummated.* 

An  attempt  to  commit  a  burglary  may  be  established  on  proof 
of  a  breaking  with  intent  to  rob  the  house,  without  proof  of  an 
actual  entry.* 

It  is  a  misdemeanor  for  a  prisoner  to  attempt  escape^  and  he 
may  be  indicted  and  punished  therefor.^ 

And  an  unsuccessful  rescue  may  be  indicted  as  an  attempt* 

Attempts  to  commit  homicide  arc  indictable.^ 

The  overt  act  necessary  to  constitute  au  attempt  to  commit  lar- 
ceny must  be  such  as  would  apparently  naturally  result  in  the 
commission  of  the  crime.^ 

An  attempt  to  produce  a  miscarriage  ^  is  indietable»  though  the 
woman  was  not  pregnant  at  the  time.**  The  fact  that  he  used  a 
substance  which  would  not  produce  a  miscarriage,  is  no  defence,^ 
if  he  employed  it  with  a  criminal  intent.** 

In  order  to  commit  an  assault  with  intent  to  commit  a  rape,  the 
jury  must  be  satisfied  not  only  that  the  prisoner  intended  to 
gratify  his  passions  on  the  person  of  the  prosecutrix,  but  that  he 
intended  to  do  so  at  all  events,  and  notwithstanding  any  resist- 
ance on  her  part.'** 

A  person  attempting  to  carnally  know  and  abuse  a  girl  of 
tender  years,  with  her  consent^  is  indictable  for  the  attempt;** 
the  same  is  true  of  an  attempt  to  corrupt  or  intimidate  a  witness  \  '* 
or  to  blackmail  \  or  to  extort  money  by  threats  of  criminal  prosecu- 
tion ;  **  or  to  obtain  money  from  a  county  on  a  false  bill.** 


I.  Walsh  lu  reot>le,  65  III  58 ;  Hotchin- 
foti  IK  State,  36  Te)(.  394,  See  Harefield  v. 
Stale.  14  Ala.  603, 

S,  Ret*.  XK  S|Vjim<?r*  %z  Cose,  C.  C.  155, 

To  mallci&tistj  enter  %  Storelioute,  ^nd 
ittciuivl  V*  sittiU  :iny  thing  of  ihe  value  of 
thirty  five  dollars  or  more*  1*  an'*  attempt 
to  comnist  a  fdoiiy,'*  within  the  meaning  of 
«ec.  6,  tiL  1 1  chap,  4,  of  tlic  Crimes  Act  74 
Ohio  L,  5491  Gnfllin  v.  State,  34  Ohio  St  299^, 

An  attem]»t  to  conrmit  a  burghiry  may  be 
e*t;d clashed  on  |>roof  of  a  break  1  rig  with 
init^ot  to  rob  ilit  hou^e,  although  thcrL'  \% 
no  proof    of  an    acnial    entry*     Reg,    B^ 

3.  Peojik  ^^  Rose,  it  /iihns.  (N*  Y.)  339, 
S<ce  T.itkc  r^  State,  49  Ala^  30. 

Attempt  to  «M*pe,  —  Mowevrr,  an  al- 
Icm \y\  to  escai jc  may  a{  I i mes  Iw;  justifiiible  on 
I  he  giMuiid  uf  necessity  to  save  lives,  as  in 
i'A^e  ">f  4  ciji^Bagntion^  «—  Shatluck  tu  8 tale, 
51  Miss.  575,  —  i>ecause  an  act  done  from 
tuct^c&stfy  raises  no  presumption  of  intent,— * 
l>U%ef  %K  ytatc,  t;  Ala,  5S7,  Sec  4  HL  Com* 
JN;  I  Hak,  P.  C.  4],  52;  I  Whart  Cr.  L. 
{%\\\  e<!.)  §  95;  1  nfshl  Cr.  L.  (6th  ed.J  §  546; 
—  liiit  the  neecssily  nmst  in  all  caiies  be 
d£Iti^h  imminent,  ;ind  apparent  —  Kunv^in 
IK,  Suue,  57  Ind.  So  1  %.  c.,  1  Am.  Cr.  It  3  iH ; 


Erwin  V,  Slate,  29  Oh  in  Si.  tS6  ^s.  c^  a  Am, 

Cr,  t%\  \  Long  r  State^  53  \\\^,  aj,  —  wilh 
no  probability  or  po^i^ible  means  of  escapc- 
4,  See  2  \l  hart  Cr.  U  (Sth  cd.)  §  1680, 
%,  Dcsty's  Am.  Cr*  L»  §  123  a* 
6p  Sipiiicin  Stale,  46  N*  J.L.  (17  Vr)  197, 
7.  L^mb  -LK  Slate  (Md*),   5  Cent    Rep. 

774* 

8*  Commonwealth  t?.  Wood,  77  Mass. 
(II  tJray)  S6;  Reg,  f.  Goodall,  2  Cox,  C. 
C.  40.    Om/htre  State  %\  Howard,  31  Vt  3S&. 

&♦  St;itt:  r.  Owens,  zz  Minn.  2^8. 

10.  Ktx  :-.  rJovd,  jQ.^  K  31S. 

If  Off^noe  committed,  JTiiry  cannot  find 
guilCj  qI  Attempt  only.  —  On  an  indiet- 
nient  for  .m  usii;iu3t  with  in  lent  to  commit 
rat>e,  if  }>cnet ration  b  proved,  the  primmer 
ca^nnot  be  convicted  of  the  atiehipt  Keg. 
f>.  Nit  hoi  Is,  2  Cox,  C,  C>  182. 

11*  Reg.  V,  Martin,  9  Car,  &  P.  213;  s.  c, 
2  M,  C,  C,  123;  Reg*  V.  Johnson,  Leigh 
h  Ct632;  s,  c.,  10  0)X|  C  C,  114;  Reg. 
V,  Hcale,  35  L,  J,  M.  C.  60. 

13.  Cover  v.  Commonwealth  (Fsu)i  6 
Cei\t  Rep.  585. 

13.  People  I'.  Wii^htman,  104  N.  Y.  598  ; 
s,  c,  6  Cent.  Rep.  657. 

14,  People  V.  Brage,  10  Abb.  (N.  V.) 
New  Cas.  30D. 
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CRIMINAL  LAW. 


An  attempt  to  coramit  the  offence  of  sodomy  is  indictable  at 
common  law,  as  well  as  assaults  with  intent  to  commit  it^ 

To  attempt  to  obtain  property  by  false  pretences  is  criminal, 
although  defendant  failed  in  his  effort.^ 

3.  Preparations.— ^yitx^  preparations  are  not  indictable  as 
attempts.^  So,  where  one  purchased  spirituous  liquors  with  in- 
tent to  introduce  it  into  prohibited  territory,  it  is  not  sufficient 
to  constitute  an  attempt  to  introduce  it  in  violation  of  law.*  So, 
buying  a  gun  is  not  an  attempt  to  commit  murder,*  nor  is  buying 
a  box  of  matches  an  attempt  to  set  fire  to  a  stack  of  corn  ;^nor 

1.  Rex  V  Rowed,  3  Q.  B.  180 ;  Reg.  v,  that  the  prisoner,  might  be  convicted  of  an 

Lx>ck,  L.  R.  2  C.  C.  12;  Reg.  v.  Eaton,  8  attempt  to  obtain  money  by  false  pretences. 

Car.  &  P.  4»7-  Keg.  v,  Hensler,  11  Cox,  C.  C.  570;  s-c, 

Attampta  to  eommit  Sodomy.  —  In  Iowa  22  L.  T.  601 ;  19  \V.  R.  108. 

it  is  held  to  be  a  common-law* offence, —  8.  Brockway  v.  People,  2  Hill  (N.  Y.), 


Estes  w.  Carter,  10  Iowa,  100,— but  the 
Texas  Code  makes  no  provision  for  pun< 


558;  People  V,  Lawton,  56  Barb.  (N.  V.j 
126;  Commonwealth    v,  Morse,  2   Mass. 


ishing  and  attempting  to  commit  it.    Com-    138;  Cunningham  v.  State,  49  Miss.  68?; 

Randolph  z^.  Commonwealth,  6  Serg.  &  K. 


monwealth  v,  Goodhue,  43  Mass.  (2  Mete.) 
Rep.  283. 


(Pa.)    798;   Commonwealth  v.   Clark,  6 
State  V.  Decker,  36  Kan.  717 ;  14  Pac,    Gratt.  (Va.)  675 ;  Commonwealth  tr.  Newell, 

7_Mass.  245;  Cassels  v.  State,  4   Yerg. 


we  going  into  a  Pawnhrokar's  for  a  loan,  (Tenn.)  149;  Reg.  i\  Woodrow,  15  Mees. 

representing  his  pledge  as  silver  when  in  &  W.  404;  Rexr.  Meredith,  Russ.&  R.C. 

fact  itwas  l)ase  metal,  is  guilty  of  an  at-  C.  46;  Rex  v.  Heath,  Russ.  &  R.  1S4; 

tempt  to  commit  the  statutory  misdemeanor  Reg.  v,  Eagleton,  Dears.  C.  C.  515;  R^. 

of  obtaining  money  under  false  pretences,  v.  Cheeseman,  9  Cox,  C.  C.  103. 

Reg.  V,  Ball,  i  Carr.  &  M.  249.  Mere  PreparatioiiB.  —  Herr   Geyser,  an 

Where  a  man  went  to  a  pawnbroker's  eminent  German  jurist,  has  devoted  a  great 
shop,  and  laid  down  eleven  thimbles  on  deal  of  consideration  to  the  subject  of  at- 
the  counter,  saving,  "  I  want  5  s.  for  them,"  tempts  10  commit  crime  in  a  recent  worit, 
and  the  pawnoroker's  assistant  asked  the  in  which  he  maintains  that  preparations  are 
man  if  they  were  sHver,  and  he  said  they  indictable  when  they  are  made  for  the  pur- 
were,  and  the  assistant  tested  them,  and  pose  of  committing  specific  cnmes.  lliis 
found  them  not  to  be  silver,  and  he  gave  must,  according  to  most  European  codes, 
the  man  no  money,  but  sent  for  a  police-  appear,  in  order  to  sustain  a  conviction ;  and 
man  and  gave  him  in  custody,  it  was  held  to  this  it  may  be  added,  that,  to  make  an 
that  the  conduct  of  the  man  who  presented  attempt  penal,  it  must  be  such  a  mo\ement, 
the  thimbles  amounted  to  an  attempt  to  directed  towards  such  consummation  of  a 
commit  the  offence  of  obtaining  money  by  crime,  as  would  apparently  end,  if  not  ex- 
false  pretences.  Reg.  v.  Ball,  \  Carr.  &  M.  traneouslv  interrupted,  in  such  consumma- 
249.  tion.    Otherwise,  the  area  of  crimes  would 

An  Employee  in  a  Tannery  clandestinely  be  dangerously  increased.  Few  **  prcpara- 
removed  certain  skins  of  leather  from  the  tions"  can  be  conceived  of,  which  could 
warehouse  to  another  part  of  the  tannery,  not  be  made  use  of  as  instruments  uf  crime; 
for  the  purpose  of  delivering  them  to  the  and  to  say  that  an  intent  to  commit  a  crime 
foreman  and  getting  paid  for  them  as  if  is  sufficient  to  convict  one  who  has  made 
they  had  been  his  own  work :  it  was  held  any  such  preparations,  is  virtually  to  say 
that  this  amounted  to  an  attempt  to  com-  that  there  may  l>e  convictions  for  the  bare 
roit  the  misdemeanor  of  obtainmg  money  intent.  It  is  oetier  to  say  that  there  is  to  be 
by  false  pretences.  Reg.  v,  Holloway,  i  no  conviction  unless  the  prei>arations  were 
Den.  C.  C.  370;  s.  c,  T.  &  M.  48;  3  New  such  as  to  l^  likely  to  end,  unless  there 
Sess.  Cas.  410;  2  C.  &  K.  942;  18  L.  J.  were  an  extraneous  interruption,  in  a  con- 
Moody,  C.  C.  60;  13  Jur.  86.  summated  crime  which  the  parties  intended 

When  Prosecutor  knows  Pretenoee  are  to  effect.    Geyser,  Hoi z.  Enc.    See  17  Cent. 

False.  —  The  prisoner  wrote  a  begging  let-  L.  J.  26. 


ter  to  the  prosecutor,  in  which,  by  certain 
false  statements,  he  attempted  to  obtain 
money.  The  prosecutor  sent  the  prisoner 
five  shillings,  but  stated  at  the  trial  that  he 
knew  the  pretences  were  false.    It  was  held 
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4.  United  States  v.  Stephens,  8  Sawy.  C. 
C.  116. 

5.  Reg.  V.  Cheeseman,  9  Cox^  C.  C. 


Reg.  V,  Taylor,  i  Post.  &  F.  511. 
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SniUfale  Mc«ju«  %U. 


b  sending  for  a  ma^straie  to  solemnize  a  marriage  an  attempt  to 
contract  an  incestuous  marriage  ;  *  nor  is  procuring  false  weights 
m  attempt  to  cheat  by  using  them.'*  But  preparations  where 
means  appropriate  are  used,  and  by  reason  of  an  unforeseen  im- 
pedimenti  or  from  extraneous  circumstances,  the  purpose  is  frus- 
(rated,  or  fails  of  Its  accomplishment,  constitute  a  criminal 
attempt;^  as  purchasing  poison,  and  putting  it  in  the  way  of 
others,* 

4,  SuitaMt  Afmm.  —  If  the  means  used  are  apparently  adapted 
to  the  end  sought  to  be  accomplished,  it  coustitutes  an  attempt.'* 

5.  Uusuitnbie  Means.  —  Where  the  means  are  absolutely  un- 
Siiiiable,  there  should  be  no  conviction,^  This  view  obtains  in 
this  coimtry  in  cases  where  the  means  are  not  absolutely,  but 
apparently*  unsuitable.  But  it  is  thought  that  to  require  the 
test  of  absolute  unsuitability  would  be  unduly  to  limit  the  indict- 
ability  of  attempts:/^  the  best  test  is  that  of  apparent  adapta- 
bility *  If  the  instrument  used  is  one  apparently  fitted  to  injure, 
the  effect  on  the  public  peace  and  on  the  party  assaulted  is  the 
*ame  as  if  the  instrument  was  absolutely  fitted  to  injure*  And 
this  has  been  held  to  be  the  law  in  this  country  with  regard  to 
assaults.^ 


1.  Peoples.  MwTrav.  14  CaL  159,  8*  This  wotikl  eiecUuTc  the  case»  poc  by 

%  Reg.  th  Chcpscman,  Leifih  k  C.  r40.  Gcvscr»—  Hol^.  Hhc;  17  Cent*  £^  J.  56,— 

9*  Mtillcfi  tK  State,  45   Aia.  41;  KuHkIc  of  An  attemin  Iq  kill  by  sorcery.     But  it 

f  Stirc,  51  tttcL  iiox  Reg-  p.  MerednU,  8  wotilH  not  extilinle  cases  m  whjch  a  gun 

Cir,  &  1\  589 ;  Keg.  I^  Sl  George,  9  Car*  i^  fired,  m  which,  ^i  the  mmnent  of  fifing 

k  1*.  4S3;  Kcj5.  t'.  Dale,  6  Cox,  C.  C   I4;  the  powder  turns  miX  in    \k   wet;    or  in 

'^'        r    V,  State,    24   Tcx»  387;    United  which  the  poUun  has   been  given,  whose 

A  Pryor,  3  Wash-  C\  C»  Jj4.  Strcnglh  has  b<«n  so  weakened  (ibb  beiug 

i      I  iillch"  T^  Slate,  45  Ala*  43*  unknown  to  the  accused  pJirty)  that  it  can 

&.  Cammonweallli  f.  Jactibs,9i  Mass.  (9  have  no  fat^l  effect, 

Allen)  374;  MuMct  v  iitate,  4|  Ala.  43;  9.  Aa  Awault— It  has  been  repeatedly 

TjfviT  r.  State,  43  A  hv  354  ;  United  States  ruled  that  ati  a-ssautt,  when  3}ip*irently  fitted 

V,  Boil,  I  (    llJ.itLht  C;  C*  546  ;  People  ik  to  do  harm  tf  pressed  (o  a  l>,iltery.  does  not 


{S,  \.)  1^61   People  V 
1  .;  Common  iveatth  r.  Mc- 

1  _  I5  Cuih,t  365;  Allen  v. 

Suir,  ii  i>i*    ^95;    State  V,  Shepard,    10 


ccat^e  to  be  intlictablc  because  it  turns  out 
that  no  battery  could  have  been  cffetted. 
See  "Assault,"  t  Am.  &  En^.  Encyc  of  L. 
778     And  a  similar  distinction  should  be 


[awA,    (26  J    Tyra    tv    Common  weal  lb,    2  taken  as  to  attempts* 
Metf.   fKy.)    t;    State  K   Davis,   1    Ired.       "tTniuitable"  aad  **Inadftitttte'*  1I»*m, 

AN.  CO   I*  125;  Slatteriyv.  People,  58  N.  — A   distinclion    has   been   mafic  l>eiween 

V-  354;  Sutc  V.  Hampton,  65  N,  C.  13;  means  which  are  *' absolutely  nnsuiiahlc  " 

Stars' j«*  IfawCeii,  65  M*  C.  314;  0*Leary  I^  ^that  \%  means  which  under  no  circum- 

feo|»tc,  4  Pafk,  Cf   R,  (NT  VJ  1S7  ;  Long  stances  could  produce  the  intended  etXect — 

restate,  14  Tex.  566,     See  also  i  Whairt*  and  means  **  relatively  unsni  table;"    ih,it 

Cr,  L  (Hi'n  cd.Hcc.  tSs,  1^,  means  which  are  \n   themselves  suit.i- 

k   C  "    \f.  Enc.;  17  Cent.  L.  J,  36.  ble,  biU  which  are  applied  in  insuflfident 

%  -  I  lu'*  can  we  s^ythat  they  ciuaniuy  or  in  an  ineffective  way.     Regard- 

jrr  i',  _  ...i.j.ible  of  pr*^dudng  a  par-  iiig  this  disitnttiofi,  it  has  l)ccn  observei! 

?    What  poison  can  we  be  sure  ihat  there  is  m?  agency  of  which  it  jcan  be 

V  the  i^erson  for  wbonj  it  is  pre^  absoitittly  said  that  it  will  ncce*sarlJv  pro^ 

lartd,  find  a  system  so  tempered  by  anti-  duce  the  miended  result;  that  there  \&  ru> 

dolts  a«  to  resist  the  effects  ?     How  can  cnp  between  which  and  the  lip  there  may 

*r  icll   that    a    particular  wound  will  be  not  t>e  a  slip;  and  that  there  can  be  no 

dr;iflK^  or  that  it   m;iv   not   be  warded  off  certainty  that  the  means  will  operate  iintiJ 

by  armor  worn   bv  the    |iartv  assailed ? "  there  has  been  a  trial  of  the  means*     The 

Vh  Wharton,  17  Cent  L,  J.  26.  attempt  which  is  made  with  "  unsuitable 
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•  6.  Unsuitable  Object  —  An  attempt  may  be  made  to  commit  a 
crime  which  it  is  impossible  to  commit.^ 


means,  and  that  which  is  made  with  "  in- 
adequate" means,  are,  objectively  consid- 
ered, of  the  same  character.  >feither  is 
adapted  to  effect  the  desired  end.  Neither 
is  actually  **  dangerous."  Thus,  an  insuf- 
ficient dose  of  poison  may  be  not  only  in- 
nocent, but  beneficial,  and  hence  not  a 
poison  at  all.  An  insufficient  dose  of  arsen- 
ic may  be  as  ineffective  as  a  sprinkling  of 
sugar,' and  hence,  not  merely  "  inadequate,*' 
but  "  unsuitable."  Consequently,  if  an  at- 
tempt with  "  inadequate  "  means  is  indict- 
able, so  must  be  an  attempt  with  "  unsuit- 
able" means;  and,  if  an  attempt  with 
"'  unsuitable "  means  is  not  indictable, 
neither  should  an  attempt  with  "inade- 
quate" means  be  indictable.  The  same 
observation  is  extended  to  means  whose 
failure  is  imputable  to  the  defective  action 
of  the  offender  himself,  —  thus,  "where  the 
ball,  which  fails  because  the  gun  is  badly 
aimed,  is  as  ineffective  as  the  ball  aimed 
from  too  great  a  distance.  A  false  belief 
that  the  powder  with  which  a  gun  is  loaded 
is  sufficient  to  make  the  ball  effective,  is  as 
potent  in  defeating  the  offender's  purpose 
as  is  the  false  belief  that  an  unloaded  gun 
is  loaded.  And  an  error  as  to  the  length 
of  a  ladder  to  be  used  in  entering  a  house, 
or  as  to  the  fitness  of  a  skeleton  key,  ope- 
rates to  defeat  the  criminal  purpose  as 
effectively  as  does  an  error  as  to  the  ex- 
plosive capacity  of  a  powder  to  be  used, 
to  burst  open  a  gate."    17  Cent  L.  J.  26. 

ITnfLt  Instnunent.  —  However,  it  is  main- 
tained that  "the  use  of  an  instrument  in 
itself  unfit,  leaves  us  no  means  of  deter- 
mining what  was  the  intention  of  the  party 
charged.  Thus,  what  right  have  we  to 
assume  that  a  person  aiming  a  broomstick 
at  another  is  attempting  to  shoot  ?  To 
prove  the  criminal  mtention,  it  is  neces- 
sary to  put  in  evidence  acts  consistent  with 
such  intention,  not  acts  as  to  which  the  hy- 
pothesis of  such  an  intention  is  repugnant. 
And  a  mere  confession  of  the  party  cannot 
convict  when  it  is  a  confession  that  plainly 
shows  there  is  no  offence.  Thus,  if  A. 
says,  *  I  meant  to  shoot  B.  with  the  broom- 
stick,' this  is  a  confession  of  something,  that, 
whatever  it  is,  is  not  an  attempt  to  shoot 
with  a  gun.  And  so  a  person  confessing 
that  he  gave  anothei  sugar,  believing  it  to 
be  such,  or  not  knowing  it  to  he  poison, 
cannot,  on  his  confession,  be  convicted  of 
attempt  to  poison."     17  Cent.  L.  T.  26. 

Criminal  Will.  — Yet  it  is  held  XhsX  the 
existence  of  a  criminal  will,  and  of  an  act 
performed  with  the  intention  to  effectuate 
this  will,  is  as  much  present  when  unsuit- 
able means  are  used  as  when  inadequate 
means  arc  u'iCfl ;  the  first  being  .m  error  as 


to  quality,  the  second  an  error  with  regard 
to  quantity :  and  want  of  accuracy  of  per- 
ception in  the  one  case  is  no  more  a  de- 
fence than  defective  appreciation  of  the 
quantity  required  is  a  defence  in  the 
other  case.  However,  from  the  use  of  ab^ 
solutely  unsuitable  means,  we  may  infer 
that  the  intention  charged  did  not  exist; 
and  this  exception  does  not  apply  to  c  tses 
in  which  the  means  used,  though  reall>  un- 
suitable, did  not  appear  so  to  the  pmy 
employing  them.  Thus,  where  a  person 
goes  to  the  apothecary  to  buy  arsenic  in 
order  to  poison  another,  and  the  apothecary, 
suspecting  the  object,  gives  the  purchaser 
a  harmless  drug,  instead  of  the  arsenic,  the 
purchaser,  where  an  intent  to  kill  is  eittab- 
iished,  will  be  indictable  for  the  attempt 

It  has  been  said  that  it  is  absurd  to  as- 
sume that  there  can  be  a  "  beginning "  of 
an  undertaking  of  which  there  cannot  pos- 
sibly be  a  "completion."  But  it  is  of  the 
very  essence  of  an  attempt,  that  the  mitia- 
tory  act  has  not  worked  the  intended  re- 
sulL  The  reason  of  the  non-concurrence  of 
the  result  is  indifferent :  the  only  requisite 
is,  that  the  result  should  not  have  occurred 
A  different  doctrine  would  establish  the 
immunity  of  all  attempts,  since  the  inter- 
ruption of  the  offender's  purpose  in  all 
cases  of  attempt  shows  the  inadequacy  of 
the  means.  Thus,  a  shot  which  tails  be- 
cause the  intended  victim  is  cased  in  armor, 
is,  on  this  reasoning,  as  little  of  an  attempt 
as  is  a  shot  which  fails  because  the  gun  is 
unloaded.  In  such  cases,  the  intent  to  kill 
is  that  which  makes  up  the  offence.  To 
say  that  the  attempt  is  only  indictable 
when  the  object  is  attainable,  and  yet  that 
whether  the  object  is  attainable  depends 
upon  what  was  the  intent,  is  to  argue  in  a 
vicious  circle.  Dr.  Wharton  in  17  Cent. 
L.  J.  26. 

llie  True  Theory  is  the  subjective;  that 
is  to  say,  the  test  is,  did  the  offender  m- 
tend  to  hurt,  and  did  he  take  means  in  nis 
view  calculated  to  effect  his  end  ?  If  so, 
the  unsuitableness  of  the  means  makes  no 
defence.  To  this  rule,  an  exception  is  ad- 
vanced by  those  who  maintain  its  general 
validit}%  excluding  ca^es  when  unsuitable 
superstitious  agencies  are  employed.  And 
the  validity  of  this  exception  is  conceded  in 
cases  in  wnich  the  agency  of  superrtatural 
beings  is  invoked,  it  beinp  left  discretion- 
ary with  such  beings  to  mtervcne  or  not 
Hence,  it  is  not  an  indictable  attempt  for  a 
person,  intending  thereby  to  kill  another, 
to  resort  to  incantations  or  invocations  of 
supposed  magicians  or  malevolent  spirits. 
Dr.  Wharton  in  17  Cent.  L.  J.  26. 

1.  Kunkle  v.  State,  32  Ind.  22a 
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A  roan  may  make  an  attempt,  an  experiment,  to  pick  a  pocket 
by  thrusting  his  hand  into  it,  and  not  succeed  because  there  hap* 
pens  to  be  nothing  in  the  pocket.  It  is  not  presumable  that  the 
person  had  in  view  any  particular  article,  or  had  any  knowledge 
whether  there  was  any  thing  in  the  pocket ;  but  he  attempted  to 
pick  the  pocket  of  whatever  he  might  find  in  k,  if,  happily,  he 
should  find  any  thin^ ;  and  the  attempt^  with  the  act  done  of 
thrusting  his  hand  into  the  pocket,  made  the  offence  complete.* 
So  a  man  may  make  an  effort  to  steal  by  breaking  >pen  a  trunk, 
and  be  disappointed  in  not  finding  the  object  of  his  pursuit,  and 
so  not  steal  in  fact,'^ 

If  the  object  sought  to  be  obtained  is  probably  in  existence*  or 
probably  attainable,  as  attempting  to  steal  from  a  pocket  in  which 
there  is  nothing  to  take;^  or  to  forge,  though  the  paper  could 
not  defraud  ;^  or  to  alter  a  counterfeit  note,  though  the  intended 
receiver  had  no  property  of  which  to  be  defrauded;^  or  to  per- 
sonate a  person  who  at  the  time  is  dead  ;  *  or  to  shoot  at  a  person 


I.  Commotiweahh  v.  McDon-tld,  59 
Mass.  I5  Cush  J  165. 

4bt«mpt  to  Steal :  KotbiiLg  to  b«  fitolen. 
^liut  it  bccms  that  .leliliereiit  rule  prevail! s 
in  En|;[Hnd.  It  has  I  he  re  l>cen  ktiJ,  that  if 
a  man  ymx^  hiij  hands  into  the  pocket?^  of 
analhcf,  wjih  intent  to  steal  what  he  can 
find  I  he  re,  and  the  pocket  i:i  caipty^  he 
canuoi  lie  convicted  of  an  attempt  to  steal. 


Reg*  tf.  CoHms,  L.  Sl  C.  471 ;  s.  c,  9  C<>«i 
C.  C,  497 ;  33  L*  J.  M.  C.  177;  10  fur.  N. 


12  W.  K.mL 

^^    McDoiialdi    59 


H,  Cumrnonweauith 
Ma^.  t5  Cuih.)  36>;. 

Attempts  00  nmuitabtfl  Objeott. — "  M  ttst 
tnattcmptp  in  orckr  to  he  indktahle^  be  on 
4UI  object  on  which  the  coinpltte  crime 
CfOyld  be  consummated?  An  aitempt  i& 
n^adc  to  steai  an  article  from  a  room  which 
is  either  etupty,  or  has  in  it  other  ariides 
than  thai  which  h  sought.  Or  a  wound  is 
inflicted  on  %  corpse  whom  the  assailant 
bclii^ves  lo  be  a  living  man.  tn  such  cai^^es 
ire  have  on  the  subjective  side  the  condi- 
tions of  an  attemjvc.  The  puni^ib ability 
of  the  act,  however,  is  deniedi  because  the 
oflfciulcr  a^^sumed  a  non-cjcrstcnl  quality  in 
the  oliject,  which  defect  excluded  the  pos- 
»i  hi  lily  of  the  completion  of  the  offence. 
Hut  the  same  contradictums  result  from  this 
tieiv,  as  re^^ult  from  the  theory  thai  an 
attempt  with  unsuitable  means  fs  not  in- 
diciaWe.  How  do  we  know  that  any  ob- 
ject actually  ejcisls  as  conceived  ?  And  if 
tt  dotrs  not  cxtat  a,s  conceived,  how  can 
there  be  in  this  view  an  indict mcnt  for  an 
attempt?  If  entire  correspondence  be* 
twecTi  intention  and  object  l>e  requiTcd,  I  he 
person  who  attempts  to  pick  a  pocket  can 
iti  m*  caM:  be  convicted,  since  in  no  case 
^oukl  he  find  exactly  what  he  weks*     An 


assassin,  in  th)^  view,  who  sees  a  carriage 
belonging  to  his  intended  victim  apjiroach, 
and  shoots  into  the  carriage,  is  not  imnish- 
able  if  the  owner  had  A  moment  or  two  be- 
fore stepped  out,  though  it  wotild  be  other- 
wise if  the  owner  had  sis  it  ted  his  scat  from 
the  back  scat,  which  h^  usually  occupied, to 
the  front*  But  is  not  the  t>cril  and  the  dis^ 
tnrbance  of  public  order  in  each  cajic  the 
same  ?  Can  we  hold  that  it  is  not  an  in- 
dictable offence  to  attempt  to  produce  a 
miscarriage  on  a  non-pregnant  woman,  or 
attempt  to  murder  a  persoii  by  setting  a 
spriiig'gun  on  his  chamber-door  un  a  night 
in  which  it  so  happened  that  he  would  be 
nccessarfly  absent  I 

**  In  these  cases  it  is  said  there  is  an  ex- 
istent object,  though  not  an  object  in  the 
condition  that  was  supposed-  Kut  is  this 
distinction  tenable?  Is  there  an  existenl 
object  in  casesj  where  a  pocket  is  searched 
unavailingly  bya  thief^and  yet  is  not  this 
an  attempt?  So  far  as  concerns  liability 
to  hurt,  a  man  covered  all  over  with  hn- 
j>cnetrable  armor  i*;  as  non  existent  »s  t^  a 
dead  person  ;  yet  no  one  holds  that  to  shoot 
a  man  incased  in  armor  is  not  an  itticmpt." 
Dr,  Wharton  in  9  Cent,  L.  J.  42. 

3.  People  f.  Tones,  46  Mtch.  441;  Com- 
monwealth  v.  McDonaldi  59  Mass.  (5  Cush,J 
365;  State  r,  \\  ilson^  30  Conn.  500 ;  Kamjl- 
ton  r^  State,  36  fnd,  2S0;  Spears  &.  State, 
2  Ohio  St.  5S4 ;  Rogers  v.  CommonweaUb, 
5  Serj;.  h  R.  ( J*a.)  463*  Reg-  ^^  Collins,  35 
L  J.  M:  C.  177- 

4.  Reg.  t\  Nash,  2  Den,  C.  C,  493 ;  Reg. 
7/.  Dodd,  rS  L.  T.  N.  S.  S9. 

5.  Commonwealth  f.  Starr,  S6  Mas&. 
(4  Allen)  joi. 

8.  Rex  IK  Martin,  Rufis.  &  R.  C.  C.  324; 
Rest  V.  Cramp,  Rii^s.  &  R  C,  C  327, 
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with  fire-arms  not  capable  of  doing  the  harm  intended ;  ^  or  to 
poison  another  with  a  non-poisonous  substance,  believing  at  the 
time  that  it  was  poisonous  ;  •  or  to  destroy  a  vessel  to  recover  the 
insurance,  though  't  is  not  in  fact  insured  ;*  or  to  produce  a  mis- 
carriage, when  in  fact  the  woman  was  not  pjegnant,*  —  the  attempt 
is  indictable.  But  where  the  subject  of  the  intention  has  no  ex- 
istence, the  attempt  is  not  considered  as  made ;  *  as  to  personate 
one  who  never  had  an  existence.**  For  when  the  object  is  un- 
suitable,—  that  is,  when  it  is  an  object  on  which  the  intended 
wrong  could  not  have  been  perpetrated,  —  then  the  act  com- 
plained of  is  not  an  attempt  to  effect  the  object  in  question.'' 

7.  Minor  Offences.  —  In  respect  to  minor  offences  which  are 
not  mala  in  se^  but  are  made  indictable  by  statute  on  police 
grounds,  the  doctrine  of  attempts  does  not  apply,  and  hence  it  is 
not  in  itself  an  offence  to  attempt  such  minor  offences.® 


1.  Vaughan  v.  State,  3  Smedes  &  M. 
(Miss.)  553. 

2.  state  V.  Clarissa,  11  Ala.  57;  Reg.  v. 
Childeray,  i  Den.  C.  C.  514 ;  s.  c,  3  Camp. 
76. 

8.  United  States  ».  Cole,  5  McL.  C.  C. 

5'3- 

4.  Reg.  V,  Goodchild,  2  Carr.  &  K,  293 ; 
a.  c,  2  Cox,  C.  C.  4041 ;  s.  c,  i  Den.  C.  C. 
187;  Wilson  V.  State,  20  Ohio  St.  319; 
State  V,  Howard,  32  Vt.  380.  .See  Com- 
monwealth V.  Wood,  77  Mass.  (i  t  Gray)  85. 

6.  Rex  V,  Lovel,  2  Moody  &  R-  39;  Reg. 
V.  McPherson,  Dears.  &  B.  C.  C.  197. 

6.  Rex  V.  Tannet,  Russ.  &  R.  C.  C.  3*51. 

7.  Thus,  when  A.  Intends  to  kill  B.,  but,  in 
the  execution  of  this  intent,  shoots  at  a  dead 
body,  which  he  mistakes  for  B.  Geyser, 
Hofz.  Enc. ;  17  Cent.  L.  J.  26. 

Dr.  Wharton's  CriUoiBm.  —  Dr.  Wharton 
criticises  this  doctrine.  He  says,  **Now, 
supposing  this  was  a  case  in  which,  appar- 
ently as  well  as  actually,  the  object  was  one 
on  which  the  attempt  could  not  have  been 
con>ummated,  we  may  agree  in  holding  with 
Geyser  that  the  offence  could  not  be  called 
an  attempt  to  kill  A.  But  suppose  that 
the  attempt  was  apparently  likely  to  suc- 
ceed, is  the  same  conclusion  to  be  reached  ? 
Ought  we  not,  in  such  case,  to  take  the 
same  distinction  as  is  made  in  respect  to 
means,  and  to  hold  that  where  the  object  is 
apparently  one  on  which  the  offence  could 
be  consummated,  then  an  attempt  to  per- 
petrate the  offence  on  such  an  object  is 
mdictable  .>  A.,  for  instance,  intends  to 
assassinate  B.,  and  lurks  in  a  street  through 
which  B.'s  carriage  is  to  pass,  and  then 
shoots  at  the  carriage  at  a  time  when  he 
thinks  B.  is  in  it.  B.,  however,  is  not  in  it, 
but,  it  may  be.  in  his  place  a  bundle  of 
clothes.  But  this  A.  does  not  know  at  the 
lime  the  gun  is  discharged,  nor  is  it  apparent 
to  other  people  that  B.  is  not  in  the  car- 


riage. And  if  the  distinction  above  takes 
with  regard  to  unsuitable  means  be  good, 
it  is  an  mdictable  offence  to  attempt  to 
commit  a  crime  on  an  object  which,  though 
not  actually,  is  apparently,  the  object  the 
perpetrator  intended  to  injure.  This  dis* 
tinction  \s  applied  in  an  English  case,  in 
which  it  was  held  that  the  fact  that  a 
woman  was  not  with  child  is  no  defence  to 
an  indictment  for  an  attempt  to  commit  an 
abortion  on  her  person.  The  truth  is,  if 
we  reject  the  te>t  of  apparent  susceptibility, 
and  introduce  in  its  place  that  of  absolute 
susceptibility,  we  will  encounter  intermin- 
able difficulties.  It  is  impossible  to  say  of 
any  one  that  a  shot  would  inevitably  take 
effect  on  him,  or  that  he  wquld  certainly 
yield  to  a  particular  poison.  If  so,  it  is 
better  in  respect  to  attempts,  as  is  the  case 
with  assaults,  to  take  the  test  of  apparent 
as  distinguished  from  actual  adaptability 
or  susceptibility."    See  17  Cent.  L.  J.  26. 

8.  German  viev.  —  1*his  seems  to  be  the 
view  generally  held  m  Germany,  and  there 
is  a  good  deal  to  commend  it.  Dr.  Whar- 
ton summarizes  what  can  be  said  as  fol- 
lows •  First,  an  offence  must  be  of  a  cer- 
tain magnitude  to  make  it  the  object  of 
attempts  and  accessoryships.  A  thing 
must  be  of  a  certain  cie^ree  or  size  to 
make  it  cognizable  at  a  distance;  and  if, 
in  addition  to  its  smallness,  it  is  as  easy  to 
execute  a  particular  wrong  as  to  attempt 
it,  the  attempt  would  be  an  absurdity  for 
which  it  would  be  irrational  to  indict. 
Secondly,  the  wheels  of  police  prosecu- 
tions would  be  clogged  if  attempts  (o  com- 
mit offences  of  this  class  were  indictable. 
The  selling  of  whiskey  by  retail  is  made  in 
many  States  indictable.  If  in  such  States 
it  was  ruled  to  be  -ndictable  to  attempt 
such  sales,  not  only  would  a  new  and 
enormous  mass  of  offences  be  created, 
which  would  choke  the  courts^  but,  whea 
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SoUdtotions. 


8.  Solicitations  to  commit  Crime,  —  Solicitations   to   commit  a 
crim€  are  indictable  and  punishable  as  distinct  offences.^     Some 


the  vendee  in  such  cases  was  called  as  a 
witness,  he  could  refuse  to  answer,  on  the 
ground  that  to  agree  to  buy  was  to  take 
part  in,  if  not  attcmpti  a  sale.  Our  courts, 
nowever,  have  negatived  this  claim,  and 
have  held  that  the  vendee  of  illicit  drinks 
is  not  privileged  because  he  is  not  indict- 
able. The  reason  given  for  this,  that  the 
law  which  makes  an  accessory  indictable 
does  not  apply  to  minor  offences  not  mala 
in  JT,  applies  as  logically  to  attempts  as 
it  does  to  accessoryships;  and  the  public 
convenience  of  making  such  application 
is  manifest.  Not  only  do  we  thus  keep 
out  of  the  courts  many  cases  which  ought 
*  not  to  be  tried,  but,  in  cases  which  ought  to 
be  tried,  we  obtain  evidence  we  would  other- 
wise lose.  If  we  make  all  persons  in  any 
way  encouraging  such  offences  indictable, 
we  would  subject  whole  sections  of  the 
cenrnqnity  to  indictment.  And,  as  all 
parties  in  any  way  promoting  or  encour- 
aging such  sales  would  be  indictable,  no  such 
parties  could  be  compelled  to  answer.  The 
consequence  of  thus  extending  indictments 
lo  everybody  would  be  to  relieve  everybody 
from  prosecution. 

Gfoat  Offe&OM. —  It  is  not  so  with  great 
offences.  Great  offences  cannot  ordinarily 
be  committed  without  drawing  within  the 
range  of  their  observers  numerous  parties 
who  have  no  part-  or  lot  in  them.  As  to 
such  offences,  there  is,  therefore,  no  pro- 
cessual  reason  why  we  should  not  maintain 
the  old  and  salutary  rules  which  make  at- 
tempts indictable.  It  'is  otherwise,  how- 
ever, as  to  minor  offences  not  mala  in  s^, 
the  application  of  the  law  of  attempts  to 
which  is  as  irrational  as  it  is  inconvenient. 
17  Cent.  L.  J.  26. 

1.  EngUfh  Authorities :  Leading  Cases.  — 
The  leading  case  upon  the  subject  is  that 
of  Rex  V,  Higgins,  2  East,  5.  In  that  case 
the  trav«rser  wis  indicted  for  soliciting 
and  inciting  a  servant  to  steal  his  master's 
gOf>ds:  it  was  Ae/d^  upon  full  consideration, 
that  it  was  a  punishable  misdemeanor  for 
any  one  lo  solicit  another  to  steal,  and  this, 
although  it  be  not  charged  in  the  indict- 
ment that  the  party  solicited  stole  the 
goods,  or  that  any  other  act  was  done 
more  than  the  simple  acts  of  soliciting  and 
inciting  by  the  traverser.  There,  in  an- 
swer to  the  argument  that  a  mere  intent  to 
commit  evtl  was  not  indictable,  without  an 
act  done,  Lorti  Chief  Justice  Kenyon  re- 
plied, "  Hut  is  there  not  an  act  done,  when 
It  is  charged  that  the  defendnnt  solicited 
another  to  commit  a  felony  ?  The  solicita- 
tion is  an  act ;  and  the  answer  ijivcn  at  the 
bar  is  deciMve,  that  it  would  he  sufficient 
to  constitute  an  overt  act  of  high  treason." 


Mr,  Justice  Grose^  after  referring  to  the 
cases  upon  the  subject,  said,  **A11  these 
cases  prove  that  inciting  another  to  com- 
mit a  misdemeanor  is  itself  a  misdemean- 
or ;  a  fortiori^  therefore,  it  must  be  such 
to  incite  another  to  commit  felonv.*'  And 
Mr,  Justice  Lawrence  said,  "The  whole 
argument  for  the  defendant  turns  ujion  a 
fallacy  in  assuming  that  no  act  is  charged 
to  have  been  done  by  him ;  for  a  solicita- 
tion is  an  act.  The  offence  does  not  rest 
in  mere  intention ;  for,  in  soliciting  Dixon 
to  commit  the  felony,  the  defendant  did  an 
act  towards  carrying  his  intention  into  exe- 
cution. It  is  an  endeavor  or  attempt  to 
commit  a  crime.'' 

DistinotioB  between  Felony  and  Xisde* 
meanor.  —  And  the  principle  of  that  case 
was  fully  adopted  and  applied  in  the  re- 
cent case  of  keg.  z/.  Ranstord,  13  Cox,  C. 
C.  9,  by  the  court  of  criminal  appeal  in  Eng- 
land ;  and  the  attempted  distinction  made 
here  between  the  cases  of  felony  and  mis- 
demeanor was  in  that  case  utterly  ignored, 
as  being  without  foundation.  See  Lamb  v. 
State  (Md.),  8  Cent.  Rep.  881. 

Attempt  to  oorrnpt  oy  Solicitations.  — 
In  the  case  of  Rex  v.  Vaughan,  4  Burr. 
2494,  the  charge  was  for  an  attempt  to  cor- 
rupt the  1  )uke  of  Grafton,  a  member  of  the 
•Privy  Council,  by  solicitation  to  induce  him 
for  a  bribe  to  procure  an  office  for  the  ap- 
plicant. Lord  Mansfield^  with  the  concur- 
rence of  the  other  judges,  said  that  he  was 
clear  that  the  offence  charged  was  a  mis- 
demeanorf  and  punishable  as  such.  And 
in  the  course  of  his  judgment  his  lordship 
said,  "  If  a  party  offers  a  bribe  to  a  judge, 
meaning  to  corrupt  him  in  a  case  depend- 
ing before  him,  and  the  judge  taketh  it 
not,  yet  this  is  an  offence  punishable  by 
law,  in  the  party  that  offers  it.  3  Inst.  147. 
So,  also,  a  promise  of  money  to  a  corpora- 
tor to  vote  for  a  mayor  of  a  corporation, 
as  in  Rex  v,  Plympton,  2  Ld.  Raym.  1377. 
And  so  also  must  be  an  offer  to  bribe  a 
privv  councillor  to  advise  the  King." 

Challenge  to  fight  a  Dnel.  —  In  the  case 
of  Rex  «'.  Philipps,  6  East,  464,  it  was 
held  upon  full  argument  and  examination 
of  authorities,  that  an  endeavor  to  pro- 
voke or  incite  another  to  commit  the  mis- 
demeanor of  sendinfjf  a  challenge  to  fight 
a  duel  is  itself  a  misdemeanor,  and  there- 
fore indictable  at  common  law.  And  so, 
to  attemjit  to  suborn  one  to  commit  per- 
jury, or  to  solicit  and  pcrsunde  a  witness 
to  absent  himself  from  a  public  ])rosecution 
when  summoned  as  a  witness,  or  to  solicit 
a  party  to  commit  adultery  or  any  other 
misdemeanor  of  an  evil  and  vicious  na- 
ture, are  indictable  offences,  and  punish- 
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have  classed  them  with  attempts  to  commit  a  crime.^  This,  how- 
ever,  is  hardly  permissible.*  But  a  mere  solicitation,  not  directed 
to  the  procurement  of  some  specific  offence  or  crime,  is  not  an 
attempt,  and  is  not  punishable  as  such.^ 

Thus,  it  is  an  indictable  offence  to  solicit  a  servant  to  steal  his 
master's  goods,*  or  to  commit  murder,*  or  arson,*  or  sodomy,' 
or  adultery,  where  adultery  is  punishable  criminally ;  •  or  to  in- 
cite to  larceny,®  or  to  request  one  to  post  up  a  threatening  notice,*® 
or  to  offer  a  bribe.^^  Yet  merely  soliciting  one  to  do  an  act,  is  not 
an  attempt  to  do  that  act.^* 


able  gt  the  common  law.  Rex  vt  Lady 
Lawly,  Fitzg.  263;  State  v.  Keycs,  8  Vt. 
57  ;  State  v.  Carpenter,  20  Vt.  9 ;  State  v, 
Avery,  7  Conn.  267 ;  Commonwealth  v, 
Harnngtnn,  20  Mass.  {\  Pick.)  26. 

1.  I  Whart.  Cr.  I..  (8ih  ed.)  179. 

3.  Solidtatioiis  ai  Attempts.  —  There  is 
a  dispute  whether  a  mere  solicitation  is  an 
attempt.  Bishop  says,  "The  law  as  ad- 
judged holds,  and  has  held  from  th  ebc- 
ginning,  in  all  this  class  of  cases,  an  indict- 
ment sufficient  which  simply  charges  that  the 
defendant,  at  a  time  and  place  mentioned, 
*  falsely,  wickedly,  and  unlawfully  did  solicit 
and  incite  *  a  person  named  to  commit  the 
substantive  offence  without  any  further 
specification  of  overt  acts.  It  is  in  vain, 
then,  to  say  that  mere  solicitation,  the  mere 
entire  thing  which  need  1^  averred  against 
a  defendant  as  the  ground  for  his  conviction; 
is  no  offence."    Bishop,  Cr.  L.  §  768  c. 

Wharton  says,  that,  "  To  make  bare  soli- 
citations or  allurements  indictable  as  at- 
tempts, not  only  unduly  and  perilously  ex- 
tends the  scope  of  penal  adjudication,  but 
forces  on  the  court  psychological  questions 
which  they  are  incomijeient  to  decide,  and 
a  branch  of  business  which  would  make 
them  despots  of  every  intellect  in  the 
land.  What  human  judge  can  determine 
that  there  is  such  a  necessary'  connection 
between  one  man*s  advice  and  another 
man's  action,  as  to  make  the  former  the 
cause  of  the  latter?  An  attempt,  as  has 
been  stated,  is  such  an  intentional  guilty 
act  as  will  apparently  result,  in  the  usual 
course  of  natural  events,  if  not  hindered 
by  extraneous  causes,  in  the  commission  of 
a  deliberate  crime.  But  this  cannot  be 
affirmed  of  advice  given  to  another,  which 
advice  such  other  ]jerson  is  at  full  liberty 
to  accept  or  reject.  Following  sucn 
reasoning,  several  eminent  European  jurists 
have  declined  to  regard  any  solicitations 
as  indictable,  when  there  is  interposed  be- 
tween the  bare  solicitation  on  the  one  hand, 
and  the  proposed  illegal  act  on  the  other, 
the  resisting  will  of  another,  which  other 
person  refuses  assent  and  co-operation. 

"  We  must,  however,  remember,  that 
such  solicitations,  when  in  any  way  attack- 
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ing  the  body  politic,  either  by  way  of  trea- 
son, scandal,  or  nuisance,  are,  under  any 
view  of  the  case,  indictable  as  independent 
offences."     i  Whait.  Cr.  L.  §  179. 

The  True  Doctrine  seems  to  be,  as  Ir\'ing 
Browne  has  pointed  out  in  his  note  to 
Stabler  v.  Commonwealth,  95  Pa.  St.  J518; 
s.  c,  40  Am.  Rep.  653,  657,  that  any  direct 
mere  solicitation  to  commit  a  specific 
criminal  offence  against  a  particular  indi- 
vidual or  the  community,  although  not  con- 
summated, is  indictable  as  a  solicitation, 
but  not  as  an  attempt  See  also  Rcspubli- 
ca  V.  Roberts,  i  U.  S.  (i  Dall.)  39;  bk.  1, 
L.  ed.  27 ;  Keg.  v,  1 1  arris,  Crawf.  &  D.  149; 
s.  c,  I  C.  &  M.  661  n. 

8.  See  Respublica  v,  Roberts,  i  U.  S.  (i 
Dall.)  -^9;  bk.  i,  L.  ed.  27;  Reg.  v.  Harris, 
I  Crawf.  &  D.  149 ;  s.  c,  1  C.  &  M.  661  n. 

4.  State  f.  Aver}',  7  Conn.  266;  Common- 
wealth V.  Harrington,  20  Mass.  (3  Pick.) 
26;  Hately  zf.  State,  IQ  Ga.^6;  Demarest 
V.  Haring,  6  Cow.  (N.  Y.)  76;  State  ».  Car- 
penter, 20  Vt.  9 ;  State  V.  Keyes,  8  Vt  57 ; 
Reg  «/.  Quail,  4  Fost.  &  F.  1076;  Rex  v. 
Higgins,  2  East,  5. 

6.  Demarest  v.  Haring,  6  Cow.  (N.  Y.) 
76;  I  Russ.  Cr.  (9th  ed.)  97a 

6.  People  V.  Bush,  4  Hill  (N,  Y.).  133; 
I  Bish.  Cr.  L.  (6th  ed.)  767. 

7.  Reg.  V,  Ransford,  13  Cox,  C.  C.  9; 
s.  c,  31  L.  T.  N.  S.  488 ;  Rex  t.  Hick- 
man, I  Moody,  34. 

8.  State  V.  Avery,  7  Conn.  266;  s.  c, 
18  Am.  Dec.  105. 

Solioitatioxu  to  comiiiit  Advlteiy.  —  But 
it  is  otherwise  where  there  is  no  statutory 
punishment  for  adultery,  because  solicita- 
tions to  commit  adultery  are  not  indictable 
at  common  law,  —  Smith  v.  Commonwealth, 
54  Pa.  St.  209 ;  Kelly  f.  Commonwealth,  i 
Grant,  Cas.  (Pa.)  484 ;  —  and  the  same  is  true 
of  an  endeavor  to  persuade  to  commit  incest, 
—  Cox  V,  People,  82  111.  191 ;  s.  c,  2  Am. 
Cr.  R.  329, — or  to  sell  liquor.  Common- 
wealth V,  Willard,  39  Mass.  (22  Pick.)  476^ 

9.  Rex  V,  Higgins,  2  East,  5. 

10.  Reg.  V.  Darcv,  i  Crawf.  &  D.  33. 

11.  United  States  v,  Worrell,  2  U.  S. 
(2  Dall.)  384 ;  bk.  t,  L.  ed.  426. 

18.  Smith  V,  Commonwealth,  55  Pia.  St 
0 
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A  solicitation  to  commit  a  misdemeanor  is  not  an  attempt  to  ! 

commit  the  misdemeanor,  although  a  solicitation   to   commit  a  j 

felony  does  constitute  an  attempt  to  commit  the  felony.*     And  it  I 

is  indictable  at  common  law  to  solicit  another  to  commit  a  felony,  ! 

or  other  aggravated  offence,  although    the  solicitation   is  of   no  j 

effect,  and  the  crime  counselled  is  not  committed.*  ' 

Solicitations  are  Indictable  where  they  involve  the  employment  , 

qI  means  to  effect  illegal  ends,^  Thus,  sending  a  letter  which 
solicits  and  entices  the  commission  of  a  crime,  will,  if  such  letter  i 

is  intercepted,  and  never  reaches  the  person  for  whom  it  was  in- 
tended, and  to  whom  it  was  addressed,  render  the  sender  liable 
for  an  attempt  to  solicit  and  incite,* 

Counselling,  advising,  or  inciting  another  to  commit  a  breach  j 

of  the  peace,  or  other  offence,  constitutes  the  crime.'*    Thus,  at  | 

common  law,  solicitations  to  commit  adultery  or  incest,  or  statu-  i 

tory  ofifences,  are  not  indictable  unless  they  incite  to  a  breach  of  I 

the  peace  ;  ^  but  solicitations  to  commit  crime  are  always  indict-  I 

able  when  their  object  is  to  provoke  a  breach  of  the  public  peace,^      .  ] 

or  an  interference  with  public  justice,*     Yet  attempts  or  solicita- 
tions have  been  regarded  as  not  indictable  when  there  is  interposed  i 
between  the  attempt  or  solicitation  on  the  one  hand,  and  the  pro-  | 
posed  illegal  act  on  the  other,  the  resisting  will  of  another  person, 
and  that  person  refuses  assent  or  ccKjperation,* 

A  m^re  solicitation  inciting  to  the  corruption  of  an  officer,  if 
not  consummated,  is  not  indictable,  nor  is  it  when  invited  by  the 
officer  himself.^* 

Procuring,  coimselUng,  or  inciting  another  to  commit  an  offence, 
renders  the  instigator  liable. ^^    Thus,  a  person  inciting  another  in 

U  P.  F.  Smith)  209;  Stabler  tv  Common-  DiH.}  397;  bk.  i,  K  ed.  3S3;  Cox  t-.  Peo- 

frcattlv  95  Pa.  SL  jr3;  a.  c«,  40  Am.  Rep.  jjle^  S2   IM.   H)i\  s,  c,  2  Am*  C  R,  329; 

6ji;  Kc\  r^  iSuiler^  6  Car,  &  1^363.  Commonwealth  z\  Willard,  39  Mass.  (23 

UL&HigliMoTal  8ezLfle  it  U  ^a.id  It  m[iybe  Pick.)   476;    Commonwealth   i',   Tibbs    i 

rnie  I h^l  solicitation  is  an  attempt,  but  in  Dana  (Ky,^,  524;  States/,  Karri cr,  I  Kawtc, 

a  Itgal  sense  it  ia  not.      Smith  f'*  Com-  (M.  C*}4S7i  Slate  i/.  Taylor^  3  Brev,  (S.  C*) 

njonwealth,  55  Pa.  St.  (4  P.  K  Smith)  209.  L.  241, 

1.  Smith  1/.  Commonweal th^  55   Pa.  St.  7.   United  States  ^'.  Ravara^  z  U.  S»  (2 

(4  p.  F»  Smith)  209;  Stabler  7*.  Common-  Dall.)  2971    bk.  i,  I^  ed»  3SS;   Common^ 

wealthy  95  Pa .  S  t.  3 1 S  i  s.  c*,  40  A  tn » Ke  p .  653*  weal  t  h  ?/.  White  head  ^  z   Rep.  148^    S  ta  tc 

%,  Sutc  j^  Avery,  7  Conn,  261;  s.  c,  18  t*.  Farrier,  I  Hawks  (N.  C*),  4S7  j  State  7a 

Am.  Dec,  105;  Commonwealth  v,  Flagg,  Taylor,  3  Urev.  (S,  C.)  L*  24^;  Commoii- 

135  M.1SS,  545  i  Commonw:>alth^.  Willara,  wealth  v,  Tibbs,  I  Dana  (KyO,  5:?4. 

39  Mass.  {22  Pick.)  476;  Rex  t/.  Hig^inSi  8.  State  v.  Calwell,  2  Tyler  fVt.)»  2iz. 

2  K3:^t^j;    Rex  z*.  Phillips,  6  East,  464  j  ft.  2   Whart,  Cr.  L,  sec.  56fjr ;  Smith  2^. 

Htpv.  Ransford,  13  Cox^  C.  C\  g.  Commonwealths  54  Pa.  St.  209  j  Common- 

3.  Collins  ff.  Slate,  3  Heisk.  (Tcnn.)  14;  wealth  i/.  Willard,  39  Mass.  (22  Pick  )  476- 

State  V.  McGilb  Addis.  (Pa.)  2t,  Comfmre  State  7a  Avery,  7  Conn.  267;  s.  c., 

t  Regina  t\  Banks  t2  Cox^  C.  C.  393;  iS  Am.  Dec.  105. 

BhC^  5  Moak's  Eng.  Rep.  471,  10.  Miller  rt.  State,  58  Ga,  200;  Walsh 

5.  Commonwearth  k  Willarr!,   39  Mass.  v^  People,  65  111.  5S ;  Cox  t'.  People,  %2  III. 

(-3  Pick. J  476;  Commonwealth  7'.  Marring-  '91;  2  Am.  Cr.  K>  329;  Commonwealth  tf. 

ton,  20  Mass,  (3  Pick.)  26  \  VVahh  v.  Peo-  Willard,  39  Mass.  (22  Pick.)  476;  Smith  v, 

pie,  65  III.  5^1  People  v.   Hoag,   2   Park,  Commonwealth,  54   Pa.  St.  209;  2  WharL 

^f.  Rep.  (N.  y.}  36;  J'cnn  P.  McGill,  Addis,  Cr.  L,  sec,  2^)\.     t>jfl/trrf  Hutchinson  t', 

(fa)  21.  State,  36  Tex.  J93. 

6»  United  St.itess  w  l^avara,  z  U.  S.  (2  11.  Ilaiely  v.  Statt,  15  Ga,  346;  People 

671 


Attmpta.  CRIMINAL  LAW.  Sl«iii«iiU «r €kte. 

a  tumultuous  crowd  to  strike  another,  is  guilty  of  the  assault ; ' 
and  at  common  law  the  instigator  and  the  perpetrator  may  be 
guilty  in  different  degrees.*  The  instigator  of  manslaughter  may 
be  convicted  of  murder.' 

The  advice,  procurement,  or  encouragement  may  be  direct  or 
indirect,  by  words,  signs,  or  motions,  personally,  or  through  the 
intervention  of  a  third  party.*  And  the  instigator  need  not  be 
the  originator  of  the  criminal  design :  if  he  encourage  the  per- 
petrator, he  is  guilty  as  accessDry.* 

If  the  procurement  is  through  an  intervening  agent,  it  is  not 
necessary  that  the  instigator  should  know  the  name  of  the  per- 
petrator.* 

No  matter  how  long  a  time,  or  how  great  a  space,  intervenes 
between  the  advice  or  instigation  and  the  consummation  of  the 
deed,  if  there  is  immediate  causal  connection  between  the  insti- 
^tion  and  the  act,  it  is  sufficient.''  The  instigator  is  responsible 
tor  the  incidental  consequences  of  the  crime  he  counsels,  but  not 
for  collateral  crimes.' 

Where  the  peYson  instigated  commits  a  crime  different  from 
the  crime  instigated,  the  instigator  is  not  responsible.*  Thus,  if 
A.  instigates  B.  to  murder  C,  and  B.  murders  D.,  A.  is  not  liable, 
although  he  would  be  responsible  for  all  the  probable  conse- 
quences upon  an  unlawful  act  which  he  has  encouraged  or  ad- 
vised ;  as  where  the  perpetrator  by  mistake  commits  a  different 
crime.*®  But  he  is  liable  where  the  perpetrator  commits  the  crime 
instigated  in  a  different  way  from  that  proposed,** 

Where  the  instigator  countermands  the  execution  of  the  crime 
before  it  is  executed,  he  ceases  to  be  liable  only  if  the  perpe- 
trator has  timely  notice  of  the  countermand.** 

17.  Elements  of  Crime.  —  To  constitute  crime,  there  must  be  (i)  an 
act,  and  (2)  a  criminal  intent,  or  (3)  criminal  negligence,  (4)  which 
must  concur  in  point  of  time.**    Thus,  an  assault  is  complete  if 


V.  Hodges,  26  Cal.  340;  Commonwealths.    J95;  Rcr.  v.  Sharpe.  3  Cox,  C.  C.  2S8; 
Hurley,  99  Mass.  433;   Keg.  v,  Gaylor,    Keg.  v.  Blackburn,  6  Cox,  C.  C.  333. 
Dears.  &  h.  288.  S.  People    r.    Knapp,    26    Mich.    112; 


1.  Commonwealth  v.  Tryon,  99  Mass.  Walts  v.  State,  5  W.  Va  532 ;  i  Hale,  P. 
44-?;  People  V.  Hodges,  27  fcal.  340.  C.687. 

2.  Klein  v.  People,  31  N.  Y.  229;  Mask  9    Desty,  Am.  Cr.  L.  §  42a, 

V,  People,  32  Miss.  405.  10.  lirennan  v.  People,  15  III.  511;  Rex 

3.  Reg.  z/.  Gaylor,   Dears.  &  B.  C.  C.  v.  Saunders,  2  Plowd.  475;  4  Bl.  Coro.37I,• 
288.  I  Hale,  P.  C.  617;  Fost  Cr.  L.  369.  sec  i; 

4.  Kennedy  v.  People,  40  111.  488;  Reg.  i  Whart.  Cr.  L  (8th  ed.)  sec.  229;  i  Russ. 
V.  Blackburn,  6  Cox,  C.  C.  33};  Rex  r.  Cr.  (9th  ed.)  62. 

Lee,  6  Car.  &   P.   536;  Somcrsert*s  Case,  11.  Desty,  Am,  Cr.  L. 

19  How.  State  Tri.  804  ;  Rex  v.  Gl'es,  i  12.  Saunders's  Case,  Plowd  474;  >  '^alc, 

Moody,  (66;  Rex  v.  Cooper,  5  Car.  &  P.  P.  C.  618;  i  Whart  Crim.  U  (8lh  ed.)  sec 


535;  I  Hale,  P.  C.  616.  228;  I  Russ.  Cr.  (9th  ed)  63. 

5    Keithler  v.  State,  to   Smedes  &   M.  13.  Allen  »  State,  52  Ala.  393;  Miles  r. 

(Miss.)  102;  Reg.  7/.  Tuckwcll,  Car.  &  M.  State,  58  Ala.  300;  People  v.  Harris,  29 

215.  Cal.  679;   People  v.  White,  34  Cal.  183.- 

6.  Rec:.  V,  Williams,  i    Den.  C.  C.  39;  Yoes  ?'.  State,9  Ark.  42;  Ross  r/.  Common- 
Rex  V.  Giles.  I  Moodv,  C.  C.  166.  wealth,  2  H.  Mon.  (Ky  )  419;  .Statetr.  Will. 

7.  Comiaonwcalth  V.  Glover,  ill  Mass.  i  Dev.  &  B.  (N.  C.)  L.  121  ;  Long ». State, 
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a' dangerous  weapon,  or  the  semblance  of  one,  is  used  in  a  threat- 
ening manner  with  intent  to  alarm ;  and  the  ability  to  commit  a 
battery  need  not  be  shown.*  And  setting  fire  to  a  storehouse, 
with  the  intent  that  the  fire  should  be  communicated  to  a  barn 
and  dwelling-house,  constitutes  the  crime  of  arson.*  But  set- 
ting fire  to  a  jail  by  a  prisoner  merely  for  the  purpose  of  making 
his  escape,  is  not  arson,^  although  the  jail  is  to  be  deemed  as 
an  inhabited  dwelling-house  within  the  meaning  of  the  statute 
declaring  the  punishment  of  crimes.* 

1.  Overt  Act  Essential,  —  Although  the  essence  of  every  crimi- 
nal offence  is  the  wrongful  intent,  yet  an  overt  act  is  necessary  to 
constitute  crime,  as  mere  intention  is  not  punishaHe.* 

2.  Criminal  Intent,  —  The  intent  to  do  an  act  forbidden  by  law 
is  the  criminal  intent,  which  imparts  to  the  act  the  character  of 
an  oflEence.® 

tS  Ga.  507 ;  Slattery  v.  People,  T^  111.  218;  his  escape, and  not  with  the  intent  to  "con- 
Walker  V.  State,  8  Ind.  290;  Gates  v\  sume  or  to  ^generally  injure  the  building," 
Lounsburv,  20  Tohns.  ( X.  Y.)  427 ;  Com-  and  neither  of  such  results  occurs,  he  is 
monwealtn  v,  ^forse,  2  Mass.  13S ;  Torrey  not  guilty  of  the  offence  of  attempting  to 
tr.  Field,  10  Vt.  ^53 ;  Hopkins  v.  Common-  burn  a  house,  as  defined  in  sects.  4376  and 
wealth,  50  Pa.  Sl  16;  Morse  v.  S.tate,  6  4381  of  the  Georgia  Code.  Jenkins  9. 
Conn.  9;  State  «.  Weston,  9  Conn.  526;  State,  53  Ga.  33. 

Slate  ».  Roper,  3  Dev.  (N   C.)  L.  473;  4.  Peoples.  Cotterel,  18  Johns.  (N.  Y.) 

Long  zf.  State,  12  Ga.  293;  Kelly  v.  Com-  115.    See  N.  Y.  Sess.  L.  ;^  c.  20. 

monwealth,  i  Grant  (Pa.),  484,  People  v,  0.  State  v.  Hawkins,  8  Port.  (Ala.)  461 ; 


Cogdell,  I  Hill  (N.  Y.),  04 ;  People  v.  An-  s.  c,  33  Am.  Dec.  294 ;  Stein  v.  State,  37 
derson,  14  Johns.  (N.  Y.)  204;  State  v,  Ala.  123;  Koseberry  z/.  State,  50  Ala.  160 ; 
Ferguson,  2  McMull  (S  C),  L.  502 ;  Peo-    Miles  v.  State,  58  Aia.  390;  Allen  v.  State, 


pie  V.  Reynolds,  2  Mich.  422;  State  v.   58  Ala.  393;  Yoesv.  State,  4  Eng.  (Ark.) 
Bradcn,  2  Tenn.  68;  State  v.  Smith,  2   42;  RiU  '  ''  " 

Tyler  (Vt ),  272.    And  see  Norton  v.  State,    Wilson, 
4  Mo.  461;   Ransom  v.  State,  22  Conn. 
\\  State  V  Conway,  18  Mo.  321. 


42 ;  Riley  v.  State,  16  Conn.  47 ;  State  v. 
30    Conn.    500;    Cummins   v. 


Spruance,  4  Harr.  (Del.)  315;  Slattery  ». 

153;  State  V  Conway,  18  Mo.  321.  People,  76  III.  218;  Walker  v.  State,  8 

Sale  of  Property  by  Bailes.  —Thus, if,  at   Ind.  290 ;  Stephens  v,  Sute  (Ind.),  5  West. 


the  time  a  bailee  sells  the  property,  he  Rep.  258;  Ross  v.  Commonwealth,  2  B. 
has  the  intent  to  appropriate  the  proceeds,  Mon.  (Ry.)  417  ;  Commonwealth  v.  Morse, 
it  is  immaterial  that  he  had  authority  to   2  Mass.  138;  State  v.  Rider,  90  Mo.  54; 


sell.    Epperson  v.  State  (Tex.  App.  Jan, 
18S7). 

1  Kief  V.  State,  ID  Tex,  App.  286. 

2  Grimes  v.  State,  63  Ala.  166. 

8.  People  V.  Cotterel,  18  Johns.  (N.  Y.) 
ii.5\  s   c-»  5  9»ty_*?    Rcc.  7ij^  State  v. 


s.  c,  6  West.  Rep.  458 ;  State  v.  Gardner, 
5  Nev.  377;  Sturges  v,  Maitland,  Anth. 
N.  P.  (N.  Y.)  133;  People  v.  Lohman,  2 
Barb.  (N.  Y.)  218;  State  v.  Garland,  3  Dev. 
(N.  C.)  L.  114;  Commonwealth  ».  Sheriff, 
I  Leg.  Gaz.  (Pa.)  340;  Commonwealth  v. 


Mitchell,  5  Ired.  (N. C.)  L.  350;  Delaney  V.  Ridgway,  2  Ashm.  (Pa.)   247;    Randolph 

Stale,  41   Tex.  601 ;  s.  c,  6  Cent.  L.  J.  99.  v.  Commonwealth.  6  Serg.  &  R.  (Pa.)  398; 

Cimifyare    Lockett   v.    State,   63   Ala.   j;  State  v.  Nicholas,  2  Strob.  (S.  C.)  278; 

Smith  V  State  (Tex.  Ct.  App.),  5  S.  W.  Lovett  v.  State,   19  Tex.  174 ;   Torrey  v. 

Ren.  21Q;  s.  c,  25  Cent  I^  J.  256  Field,  10  Vt  333;  Commonwealth  v.  Clark, 

Banmig    Hole    in    Jail.  —  Defendants  6  Gratt.  (Va.)  675;  United  States  «/.  Pearce, 

burning  a  hole  in  a  jail  in  order  to  escape,  2  McL.  C.  C.   14;  The   William  Gray,   i 

mav  be  indicted  for  arson,  if  thev  intended  Paine,  C.  C.  16;   United  Slates  v.  Bazzo, 

to  bum  the  jail ;  and  if  they  set  fire  to  it  in  85  U.S.  (18  Wall.)  128;  bk.  2r.L.  ed.  813; 

such  a  way  as   in  reasonable  proi)abiiity  Case  of  Le  Tigre,  3  W'ash.  C.  C.   567  ; 

would  burn  it  up,  the  jury  is  justified  in  United  States i'.  Kiddle,  9  U.  S.  (5  Cr.)  311 ; 

finding  the  intent.    State  v.  Nevel,  2  W.  L.  bk.  3,  L.  ed.  no,   Fowler  v.    I'adgctt,  7 

M.  494.  Term  Rep.  509.     See  also  i   Kish.  Cr.  L. 

If  a  prisoner  burns  a  hole  in  the  door,  §  287  (6th    ed.);   1  Greenl.  Ev.  §   18 ;  3 

OT  attempts  to  bum  one  through  the  floor,  Greenl.  Ev.  §  13;  i  Russ.  Cr.  184. 
of  a  guard-house,  situate  in  an  incorporate       6.  State  S.  King,  86  N.  C.  603  j  State  v, 

town,  merely  for  the  purpose  of  effecting  Voight,  90  N.  C.  741. 
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The  intent  determines  the  criminality  of  the  act ;  and  when  a 
specific  design  is  required  by  statute  to  constitute  the  crime, 
such  specific  design  enters  into  the  nature  of  the  act  itself,  and 
must  be  alleged  and  proved  beyond  a  reasonable  doubt.  ^ 

And  even  an  act,  lawful  in  itself,  may  be  punished  as  criminal, 
because  of  a  criminal  intent  connected  therewith.' 

a.  Establishing  Intent.  —  Where  the  act  becomes  criminal  only 
by  reason  of  the  intent,  then,  unless  that  intent  is  proved,  the 
offence  is  not  proved.* 

Ordinarily  we  are  compelled  to  infer  the  intent  from  the  nature 
and  surroundings  of  the  act.* 

Felonious  purpose  or  intent  is  seldom  established  by  direct  evi- 
dence, but,  in  the  very  great  majority  of  cases,  is  inferred  from 
circumstances.* 

Testimony  in  reference  to  similar  transactions  is  admissible  to 
show  the  criminal  intent :  hence,  a  confession  which  relates  to  the 
gei^eral  course  of  conduct  of  defendant  in  reference  to  such  trans- 
actions is  admissible.® 

The  evidence  must  show  that  the  intent  was  directed  to  the 
commission  of  the  offence  charged :  so,  an  intent  to  commit  a  mali- 
cious mischief  will  not  sustain  a  conviction  for  a  larceny.'' 

(i)  Motive.  —  If,  among  all  the  motives  leading  to  a  particular 
act,  one  is  illegal,  it  is  sufficient  to  add  to  the  act  the  essential 
evil  intent.* 


1.  Roseberry  v.  State,  50  Ala.  160; 
Simpson  v.  State,  59  Ala.  i ;  United  States 
V.  Learned,  1  Abb.  U.  S.  483 ;  State  v. 
Dowd,  19  Conn.  j88 ;  State  v,  Stanton,  37 
Conn.  421  ;  People  v.  Sanchez,  24  Cal.  17 ; 
Hill  V,  People,  i  Colo.  451 ;  Rcxt/.  Wood- 
fall,  5  Burr.  2661 ;  Bivens  v.  State,  4  Eng. 
(Ark.)  45c;  White  v.  State,  53  Ind.  595; 
State  V,  Gillick,  7  Iowa,  287 ;  Roberts  v. 
People,  19  Mich.  401 ;  People  v.  Potter,  5 
Mich.  I ;  s.  c,  71  Am.  Dec.  763;  Barcust^. 
State,  49  Miss.  17 ;  s.  c,  i  Am.  Cr.  R.  249; 
Whiteford  v.  Commonwealth,  6  Rand. 
(Va,)  72i;  Reg.  v.  Prince,  L.  R.  2  C.  C. 
154;  s.  c,  I  Am.  Cr.  R.  15;  Brown,  Cr.  L. 
871 ;  McKay  v.  State,  44  Tex.  43 ;  s.  c,  i 
Am.  Cr.  R.  46;  Mullins  v.  State,  37  Tex. 
337.    See  also  i  Bish.  Cr.  L.  (6th  ed.)  §§  288, 

2.  Morse  v.  State,  6  Conn.  9;  State  v, 
Weston,  9  Conn.  527;  Ransom  v.  State, 
22  Conn.  153;  Rex  v.  Horner,  Caldc. 
295;  State  V.  Will.  I  Dev,  &  B.  (N.  C.)  L. 
121 ;  State  v.  Roper,  3  Dev.  (N.  C.)  L.  473; 
Long  V.  State,  12  Ga.  293 ;  Kelly  v.  Com- 
monwealth, I  Grant  (Pa.),  484;  People  v. 
Cogdell,  I  Hill  (N.  V.),  94;  s.  c,  27  Am. 
Dec.  297 ;  Fairlee  v.  People,  1 1  111.  i ; 
People  V.  Anderson,  14  Johns.  (N.  Y.)  294; 
s.  c,  7  Am.  Dec.  462 ;  People  v,  Reynolds, 
2  Mich.  422 ;  Norton  v.  State,  4  Mo.  461  ; 
State    V.  Connay,  18    Mo.   321  ;  State    v. 


Braden,  2  Tenn.  68;  State  v.  Smith,  2 
Tyler  ( Vt.),  272 ;  State  v.  Ferguson,  2  Mc- 
Mull.  (S.  C.)  502. 

8.  State  V.  King,  86  N.  C.  603. 

In  Hew  York.  —  Under  the  New  York 
I^ws,  unless  the  intent  appears,  a  convic- 
tion cannot  be  maintained  tor  making  imi- 
tations of  butter  with  intent  to  sell  the 
same.  People  v.  Kerin,  39  Hun  (N.  Y.), 
631. 

4.  People  v.  Beckwith,  103  N.  Y.  360; 
s.  c,  4  Cent.  Rep.  539. 

6.  Padgett  v.  State,  103  Ind.  550;  s.c 
1  West.  Rep.  584 ;  Archer  v.  State,  106  In  A 
426;  s.  c,  4  West.  kep.  726. 

6.  Commonwealth  v.  Sawtelle,  141  Mass. 
140;  s.  c,  I  New  Eng.  Rep.  590;  Common- 
wealth V.  Shepard,  83  Mass.  (i  Allen)  ^5; 
Commonwealth  v.  Tuckerman,  76  Niass. 
(roGray)  173;  Commonwealth  p.  Eastman, 
55  Mass.  (1  Cush.)  189,  2t6. 

7.  Pence  v.  State,  no  Ind.  95;  s.  c^ 
8  West.  Rep,  511. 

8.  Orayamen  of  tlis  Offenee.— Thus,  the 
gravamen  of  the  offence  of  obstructing  a 
public  road,  is  that  such  obstruction  is  wil- 
ful. Murphy  v.  State  (Tex.  App.  May, 
1887). 

••^OettiiigEywi."  — Where  the  evidence 
showed  that  the  intent  of  the  defendant  in 
removing  and  burning  a  buggy  was  to  "get 
even  '*  with  the  owner  for  a  real  or  imagi- 
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(2)  Deliberation^ —  Deliberation  shows  intent.  The  time  need 
not  be  long,  and  may  be  short.  If  it  furnishes  room  and  oppor- 
tunity for  reflection,  and  the  facts  show  that  such  reflection  existed, 
and  the  mind  was  busy  with  its  design,  and  made  the  choice  with 
full  chance  to  choose  otherwise,  the  condition  of  the  statute  is 
fulfilled.* 

b.  Felonious  Assault,  —  If,  with  a  felonious  intent,  A.  shoots  at 
B.,  with  intent  to  kill  him,  and  misses  B.,  but  wounds  C,  the  law 
transfers  the  felonious  intent  from  B.  to  C.^ 

And  if  a  party  brings  on  a  quarrel  with  no  felonious  intent,  or 
malice,  or  premeditated  purpose,  of  doing  bodily  harm  or  killing, 
it  is  not  murder,  let  the  result  of  the  quarrel  be  what  it  will ;  but 
if  one  provokes  a  combat,  or  produces  the  occasion  to  kill,  and 
kills  his  adversary,  it  is  murder,  no  matter  to  what  extremity  he 
may  have  been  reduced  in  the  combat.*  Thus,  it  has  been  said, 
that  where,  without  provocation,  a  man  draws  his  sword  upon 
another,  who  draws  in  defence,  whereupon  they  fight,  and  the  first 
slays  his  adversary,  he  is  guilty  of  murder ;  because  he  who  seeks 
and  brings  on  a  quarrel  cannot,  in  general,  avail  himself  of  his 
own  wrong  in  defence.  But  that,  where  an  assault,  which  is  neither 
intended  nor  calculated  to  kill,  is  returned  by  violence  beyond 
what  is  proportionate  to  the  aggressiob,  the  character  of  the  com- 
bat is  changed ;  and  if,  without  time  for  his  passion  to  cool,  the 
assailant  kills  the  other,  it  is  only  manslaughter.* 

nary  wrong,  by  the  malicious  injury  or  de-  220;   s.  c,  7  West   Rep.   129;   State  v, 

struction  of  the  buggy,  a  verdict  of  the  jury  Henson,  81   Mo.  384.    Compare  Lacefield 

finding  the  defendant  guilty  of  grand  lar-  v.  State,  34  Ark.  275;  s.  c,  ^6  Am.  Rep.  8. 
ceny  cannot  be  sustained.    Pence  v.  State,       Evidence  introducedon  the  part  of  the 

110  Ind.  95;  s.  c,  8  West.  Rep.  511.  State    tending    to    show    that    defendant 

The  court  say  that  the  evidence  abso-  sought,  provoked,  and  brought  on  a  fight 

lutcly  precluded  the  jury  from  finding  that  in  a  public  street,  in  which  he  fired  three 

the  bugg)r  was  taken  ana  carried  away  with  shots  with  intent  to  kill  the  party  he  as- 

the  felonious  intent,  the  animus  furandi^  saulted,  and  that  one  of  the  shots  missed 

which  is  an  essential  and  inseparable  in-  and  struck  another  person,  inflicting  a  se- 

gredient  in  every  larceny,  and  in  the  ab-  vere  wound,  was  properly  admitted  upon 

scnce  of  which  there  can  be  no  larceny,  the  question  of  intent.     State  z\  Herson, 

Umphrey  V.  State,  63  Ind.  223;  Starck  v.  81  Mo.  784;  State  v.  Payton,  90  Mo.  220; 

State,  id.  285;  Lamphier  v.  State,  70  Ind.  s.  c,  7  West.  Rep.  129;  State  v.  Montgom- 

317 ;  State  v.  Wingo,  89  Ind.  204.  ery.  91  Mo.  52  ;  s.  c,  8  West.  Rep.  22a 

1.  See  "  Deliberation," /<?j/.  4.  State  v.  Partlow,  90  Mo.  608;  s.  c,  8 

2.  People  V,  Beckwith,  103  N.  Y.  360;  West.  Rep.  274. 

s.  c,  4  Cent.  Rep.  539.  6.  2  Bish.  Cr.  L.  (8th  ed.)  §  702.    See 

Xarder  in  Pint  Degree.  —  For  the  ex-  State  v,  Partlow,  90  Mo.  608 ;  s.  c,  8  West, 

istcnce  of  the  deliberation  required  to  con-  Rep.  274 ;  State  v.  Lane,  4  Ired.  (N.  C.)  L. 

stitute  the  statutory  crime  of  murder  in  the  113;   Reg.  v.  Smith,  8  Carr.  &   P.   160; 

first  degree,  the  time  need  not  be  long,  and  Slaughter    v.    Commonwealth,   1 1    Leigh 

may  be  short.     If  it  furnishes  room  and  (Va.),  681 ;  Murphy  v.  State,  37  Ala.  142; 

opportunity  for  reflection,  and  the  facts  Adams  v.  People,   47    111.  376;  State  v, 

show  that  such  reflection  existed,  and  the  Hildreth,  9  Ired.  (N.  C.)  L.  111,440;  State 

mind  was  busy  with  its  design,  and  made  v.  Hogue,  6  Jones  (N.  C.)  L.  381 ;  State  v, 

the  choice  with  full  chance  to  choose  other-  Martin,  2  Ired.  (N.  C.)  L.  101 ;  Atkins  v, 

wise,  the  condition  of  the  statute  is  ful-  State,   16  Ark.  568;  Cotton  v.  State,  31 

filled.    People  v.  Beckwith,  103  N.  Y.  360;  Miss.  504;  Stewart  v.  State,  i  Ohio  St.  66; 

s.  c,  4  Cent.  Rep.  539.  State  v.  Hill.  4  Dev.  &  B.  (N.  C.)  L.  491. 

8.  Sute  V.  Montgomery,  91  Mo.  52  ;  s.  c,  Froyoking  Combat  —  It  has  been  said, 

8  West  Rep.  220 ;  State  v,  Payton,  90  Mo.  that  if  the  defendant  provoked  the  com- 
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bat,  or  produced  the  occasion,  in  order  to 
have  a  pretext  for  killing  his  adversary  or 
doing  him  great  bodily  harm,  the  killing 
will  be  murder,  no  matter  to  what  extrem- 
ity he  may  have  been  reduced  in  the  com- 
bat; but  that  if  he  provoked  the  combat 
or  produced  the  occasion  without  any  felo- 
nious intent,  intending,  for  instance,  an 
ordinary  battery  merely,  the  final  killing 
in  self-defence  will  be  manslaughter  only. 
Harrigan  &  Thompson  on  Self-Defence, 
227.  See  also  Stoffer  v.  State,  15  Ohio 
St.  47 ;  Reed  v.  State,  11  Tex.  A  pp.  509. 

Jttd^e  Sherwood  says  in  Stale  v.  Part- 
low,  90  Mo.  60S ;  s.  c,  8  West.  Rep.  274, 
that  the  assertion  of  the  doctrine  that  one 
who  begins  a  quarrel,  or  bnf\gs  on  a  diffi- 
culty, with  the  felonious  purpose  to  kill 
the  person  assaulted,  and,  accomplishing 
such  purpose,  is  guilty  of  murcfer,  and 
cannot  avail  himself  of  the  doctrine  of 
9elf*dcfence,  carries  with  it  in  its  very 
bosom  the  inevitable  corollary,  that,  if  the 
quarrel  be  be^un  without  a  felonious  pur- 
pose, the  homicidal  act  will  not  be  murder. 
To  deny  this  obvious  deduction  is  equiva- 
lent to  the  anomalous  assertion  that  there 
can  be  a  felony  without  a  felonious  intent; 
that  the  act  done  characterizes  the  intent, 
and  not  the  intent  the  act.  See  State  tf. 
McDonnell,  38  Vt.  491 ;  2  Bishop,  Cr. 
L.  §  701 ;  I  Hale,  P.  C.  456;  6  How.  St. 
Tr.  769 ;  Foster,  276. 

Thus,  where  the  defendant,  with  a  spade ' 
in  his  hand,  took  a  position  near  the  de- 
ceased, and  gradual!^  approached  him,  for 
the  purpose  of  inducmg  an  altercation,  and 
gettmg  a  chance  to  kill  him,  and  com- 
menced raising  his  spade  at  the  same  time 
the  deceased  commenced  drawing  his  pis- 
tol, and  then  struck  him,  and  killed  him, 
he  is  guilty  of  murder  in  the  first  degree ; 
and  in  such  case,  it  would  be  no  defence, 
even  if  the  evidence  showed  that  the  de- 
ceased drew  his  pistol  before  the  defendant 
commenced  raising  his  spade ;  for  the  law 
will  not  permit  a  man  thus  to  induce  a  prov* 
ocation,  and  so  take  advantage  of  it.  The 
court  say,  "  Although  the  jury  may  l>e- 
lieve  from  the  evidence  that  the  deceased 
was  attempting  to  draw  his  pistol,  or  had 
it  drawn  at  the  time  the  defendant  struck, 
and  that  the  defendant's  life  or  person  was 
in  imminent  danger,  yet,  if  they  further 
believe  that  the  defendant  intentionally 
brought  on  the  difificulty  for  the  purpose 
of  killing  the  deceased,  he  is  still  guilty  of 
murder  in  the  first  degree."  State  v.  Hays, 
23  Mo.  287 ;  Slate  v.  Partlow,  90  Mo.  60S; 
s.  c,  8  West.  Rep.  274. 

Pleading  Provocation.  —  The  principle 
thus  announced  in  State  v.  Hays  was  fol- 
lowed in  that  of  State  v.  Starr,  38  Mo. 
270;  for  there  a  qualifying  instruction, 
given  by  the  court  of  its  own  motion,  was 
expressly  approved,  which   told  the  jury 
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that  the  right  of  self-defence,  which  jus- 
tifies homicide,  does  not  imply  the  nght 
of  attack ;  and  the  plea  of  justification  in 
self-defence  cannot  avail  in  any  case  where 
it  appears  that  the  difficulty  was  sougl^ 
for  and  induced  by  the  act  of  the  party  in 
order  to  afford  him  a  pretence  for  wreak* 
ing  his  malice;  Wagner^  J^  remarkin^^ 
"The  qualification  was  necessarvin  view 
of  the  evidence  in  the  case.  The  testi- 
mony tended  to  show  that  the  accused 
sought  the  altercation,  and  was  instni- 
mental  in  bringing  it  on;  and  if  the  jory 
found  such  to  be  the  fact,  the  law  would 
not  permit  him  to  shield  himself  behind 
the  doctrine  of  self-defence.  Besides,  the 
qualification  is  couched  in  the  very  lan- 
guage of  Wharton,  and  commends  itself 
for  Its  justice,  and  is  well  supported  by  au- 
thority."   Whart.  Horn.  197. 

Dr.  Wharton,  when  speaking  of  a  case 
"  where  the  attack  is  sought  by  the  party 
killing,"  sajrs,  "The  plea  of  provocation 
will  not  avail  in  any  case,  where  it  appears 
that  the  provocation  was  sought  for  and 
induced  by  the  act  of  the  party  in  order  to 
afford  him  a  pretence  for  wreaking  his 
malice;  and  it  will  presently  be  seen,  that« 
even  where  there  may  have  been  previous 
struggling  or  blows,  such  plea  cannot  be 
admitted,  where  there  is  evidence  of  ex- 
press malice,  and  it  must  appear,  therefore, 
that,  when  he  did  the  act,  ne  acted  upon 
such  provocation,  and  not  upon  any  old 
grudge."  Whart.  Horn.  §  197.  And  the 
same  learned  author  uses  similar  languaeie 
in  another  work,  i  Whart.  Cr.  L.  (8th  ed.) 
§§  474.  476. 

Seekiiig  a  QuamL — Treating  of  the  sub- 
ject of  seeking  a  quarrel.  Bishop  saj's,  "If 
a  man  determmes  to  kill  another,  or  to  do 
him  great  bodily  harm,  and  seeks  a  quarrel 
he  cannot  avail  himself  of  the  passion  it 
excites ;  because  he  acts  from  an  impulse 
which  his  mind  receives  in  its  cool  mo- 
ments." 2  Bish.  Cr.  L.  §  715.  See  State 
V,  Partlow,  90  Mo.  608;  s.  c,  8  West  Rep. 

^74- 

Jitdt^e  Thurman  says  m  Stewart  v.  State, 
I  Ohio  St.  66,  that  "  the  combat  must  not 
have  been  of  his  own  seeking,  and  he  must 
not  have  put  himself  in  the  way  of  being 
assaulted,  in  order  that,  when  assaulted  and 
hard  pressed,  he  might  take  the  life  of  his 
assailant.  .  .  .  Now,  it  does  seem  to  us 
clear  that  defendant  sought  to  bring  on  the 
affray;  that  he  desired  and  intended, if  as- 
saulted,  to  make  good  his  previous  threats 
of  using  his  knife.  True,  he  had  a  right  to 
dun  deceased  for  his  money,  but  he  had  no 
right  to  do  so  for  the  purpose  of  bringing 
on  an  affray  in  order  to  afford  him  a 
pretext  to  stab  his  enemy." 

FroYokiiig  an  Assault. — In  a  case  whi.  N 
arose  in  Tennessee,  Deadrrrk^  Ch.  7.  • 
served,  "The  charge  in   this  easel" 
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Elsmeutt  of  Grime.  CRIMINAL    LA  W.  CrinunAl  HagUgvnod. 

(i)  Locus  Penitentia.  —  Although  a  man  should  be  in  the 
wrong  in  the  first  instance^  yet  a  space  for  repentance  is  always 
open  ;  and  where  a  combatant  in  good  faith  withdraws  as  far  as  he 
can,  really  intending  to  abandon  the  conflict,  and  his  adversary 
pursues  him,  then,  if  the  taking  of  life  becomes  necessary  to  save 
his  own,  he  will  be  justified,* 

€.  Abando'dment  of  Intent.  —  A  mere  unexecuted  intention  does 
not  bind  or  commit  the  person  who  conceives  or  indulges  it.^ 

If  a  party  abandoned  his  evil  intention  at  any  time  before  so 
much  of  an  act  is  done  as  constitutes  a  crime,  such  abandonment 
takes  from  woat  has  been  done  its  indictable  quality.^ 

Where  an  act  is  done  with  intent  to  commit  an  assault,  but  the 
intent  is  voluntarily  abandoned,  or  is  prevented  while  the  distance 
between  the  parties  is  too  great  for  an  actual  assauh»  there  can  be 
no  conviction  as  for  an  assault,*  And  to  maintain  a  prosecution 
for  an  evil  intention,  some  concurring  act  must  have  followed  the 
unlawful  thought.^ 

3.  Criminal  NegUgiuce,  —  Every  person  who  does  an  unlawful 
act  carelessly  or  negligently,  or  a  lawful  act  in  a  grossly  careless 
and  negligent  manner,  or  who  through  wanton  or  reckless  conduct, 
or  wilful  misconduct  or  neglect,  or  gross  want  of  skill  and  atten- 
tion, or  through  wilful  omission  or  neglect  of  duty,  endangers,  or 
causes  to  be  endangered,  the  life  or  safety  of  another,  is  guilty  of 
a  crime.*' 

The  failure  to  do  an  act  of  duty  is  as  criminal  as  to  commit  a 
criminal  act ;  as  where  an  officer  or  other  person  employed  to  tend 
a  steam-engine  is  guilty  of  negligence,  or  leaves  it  in  the  care  of 
an  incompetent  person,  and  thereby  an  accident  happens  causing 
death,  he  is  guilty  of  manslaughter''^  And  a  man  may  be  in- 
dicted for  either  murder  or  manslaughter  i£  death  ensues  from  the 
negligent  omission  of  a  legal  duty.* 

in  effect,  that  a  person  who  may,  by  im-  6*  Stephens  tf.  State,  107  Ind,  185;  s,  c, 

proptrr  conduct,  provoke  an  assault,  cannot  5  Wc-sl  Kep.  258 ;    Pamilee  t'.  Sloan,  37 

be  allowed  to   rely  on   the   ptea  of  self-  Ind.  4S3;  Clements  restate,  50  Ala,  117; 

defence;   nor  can  he  rely  upon  such  de-  1  HUh.  Cr.  L.  §  204. 

fenci^  if  he  willingly  engage  \\\  a  fight,  even  6.  Studslill   v.    Stale,  7   Ga.    13;   Com" 

if   first    as-Kiultcd   and   stricken.  *  .  *  Pro-  nion wealth    ^*.    Rodes,    6    B,   Mon.    (Ky*) 

voking  words  and  gestures  might  be  used  174;  Hlurgea   r.   Maitland*  A  nth.  (V.   YJ 

fratn  neat  of  blood,  iti  a  sudden  quarrel,  153J  Ann   v.   State,    11    Humph.    (Temi,) 

and    a    fight    might,    under   such  drcunv  159;  United  States  ik  Freeman,  4  Mason, 

siancefv,   be  engaged   in,  during  whkh  a  C  C*  505,    See  also  [   Bish,  Cr.   L*  (6th 

party  might  have  the  right  to  defend  him-  ed.)  sec/ 313;   i   Whart.  Cr*  L.  (Sth  ed.) 

self  fTom  impending  danger  of  death  or  sec.  125. 

great  bodily  harm/'     Daniel  v.  State,   10  7.  United  States  tf.  Taylor,  5  McL»  C 

Lea  (Tenn.J,  ;6[.  C.   242^    United    States    ik    Farnham,    2 

1.  State  xf.  Partlow,  90  Mo.  608;  s.  c.,  BlMchf.  C-  C.  52S;  Reg   v.  Lowe,  4  Cox, 

8  We^it.  Rep.  274.  C.  C.  449;  Keg.  v.  S  pence,  i  Cojt,  C    C, 

B  Stephens  ^.  State,  107  Ind.  185;  s.  c,  ^52;  keg.  v.  Haines,  2  Carr.  &  K.  j6Sj 
5  West,  Rep,  258;  Clements  v.  State,  50  keg.  v.  Hngheti,  20  L.  J«  M,  C.  202;  Reg- 
Ala.  117.  V.  Benge,  4  Fost.  &  F  504^ 

S    Stephens  i>  State,  107  Ind,  185;  s.  c,,  ft*  Oliver  1/.  State,  17  Ala,  587;  Cul breath 

5  West.  Rep.  25S  V.  Cul breath,  7  Ga.  7  [ ;  s,  c,  50  Am,  Dec, 

4.  People  V  tpilley,  43  Mich,  5*1,  375;  State  cr.  Goodenowp  65  Ifele.  30;  b.  c*, 
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BfliBMiU  of  Crime.  CRIMINAL  LAW.  Criminal  HegligmM 

The  law  attributes  malice  to  reckless  acts  of  homicide,  where 
no  particular  motive  can  be  traced.^  But  malice,  as  distinguished 
from  negligence,  is  the  intent  from  which  flows  any  unlawful  and 
injurious  act  committed  without  legal  justification,  as  shooting 
into  a  crowd,  in  an  attempt  to  shoot  a  particular  individual.'  And 
the  same  is  true  where  a  person  by  mistake  shoots  another  person 
than  the  one  intended.* 

Where  the  gist  of  the  offence  is  criminal  negligence  or  careless- 
ness, intent  will  be  presumed,  as  discharging  a  fire-arm  intention- 
ally and  carelessly  into  a  crowd  of  people.*  Thus,  where  a 
defendant  standing  in  a  car  discharged  a  pistol  downward  by  his 
side,  intending  the  ball  to  go  into  the  floor,  and  it  passed  through 
the  foot  of  a  passenger  standing  behind  him,  it  was  held  to  be 
a  malicious  assault.'' 

Where  a  person  deliberately  shoots  into  a  crowd  with  intent  to 
kill  A.,  and  wounds  B.,  it  is  held  that  he  can  be  convicted  of  an 
assault  with  intent  tc  murder  B.®  And  where  one  who,  intending 
to  kill  A.,  assails  B.  in  the  dark,  he  may  be  indicted  for  assault 
with  intent  to  kill  B.*" 

But  malice  is  not  an  element  of  the  offence  created  by  statute 
for  "unlawfully  or  wantonly"  killing,  etc.,  certain  animals.' 

In  a  prosecution  for  maliciously  shooting  with  intent  to  kill, 
malice  must  be  shown.®  And  the  malice  required  to  constitute 
malicious  stabbing  is  malice  in  its  common-law  signification.^®  At 
common  law,  a  mere  police  offence  is  not  indictable,  where  it 
involves  no  malice.** 

Express  malice  is  never  to  be  inferred  from  the  act,  or  the 
weapon  used,  or  from  a  cruel  and  unnecessary  act  done,  but  may 
be  proved  by  matters  aliunde  ;  by  external  circumstances,  as  well 
as  by  verbal  declarations."     Implied  malice  is  not  a  fact,  but  an 

I  Am.  Cr.  Rep.  42 ,  State  v.  O'Brien,  32       7.  McGehee  v.  State,  62  Miss.  772;  s.  c, 

N.  J.  L.  (3  Dutch.)  169;  Etchberry  v.  Lev-  52  Am,  Rep.  209. 
relle,  2  Hilt.  (N.  Y.)  40;  People  v,  Enoch,       8.  Tatum  v.  State,  66  Ala.  465. 
13  Wend.  (N.  Y.)  159;  s.  c,  27  Am.  Dec.       9.  Cline  v.  State.  43  Ohio  St,  332. 
197;  State  V,  Williams,  12  Ired.  (N.  C.)  L.       10,  Taylor  v.  State.  6  Lea  (Tcnn.),  234 
172 ;  State  v.  Hoover.  4  Dev.  &  B.  (N.  C.)        11.  Ross  v.  Commonwealth,  2  B.  Men. 

L.  365;  Commonwealth  v.  Keeper  of  Pris-  (Ky.)  417;  Commonwealth  v.  Willard,39 

on,  2  Ashm.  (Pa.)  227;  Wilson  v.  Common-  Mass.  (22  Pick.)  476;  Dobkins  ».  State,  2 

wealth,   10  Serg.  &  R.   (Pa)   373;    Ann  Humph.  (Tenn.)  424;    Pulse  v.  Stale,  5 

V.  State,  II  Humph.  (Tenn)  159;  United  Humph.    (Tenn.)    108;   Rex  v,  Upton,  2 

States  V,  Warner,  4  McL.C.C.  463;  United  Str  816;  Rex  v.  Bryan,  2  Str.866i 
States  V,  Freeman,  4  Mason,  C.  C.  505.  13.  Dill  v.  State.  25  Ala.  15;  Martin  v. 

1.  Conn  V.  People,  116  111.  458;  s.  c,  3  State.  47  Ala.  564;  Miller  v.  State,  37  Ind 

West.  Rep.  481.  432 ;  Ex  parte  Moore,  30  Ind.  197;  People 

8.  Reg.  V.  Fretwell,  9  Cox,  C.  C.  471;  v.  Barry,  31  Cat  157;  Karris  v.  Comroon- 

8.  c.,  Leigh  &  C.  443.  wealth,  14  Bush  (Kv.),  362 ;  States.  Hays, 

8.  Rex  V.  Holt,  ;  Car.  &  P.  518.  23  Mo.  287  ;    People  r.   Lamb»  3  Kc)'es 

4.  Vandccmark  v.  People.  47  III.   122;  (N.  Y.),  360;  s.  c,  Harr.  &  T.  Sclf-Def. 

Golliher  ».  Commonwealth,  2  Duvall  (Ky.),  646;  Richarte  v.  State,  5  Tex.  App,  359, 

116.  Summers  v.  StatCi  5  Tex.  App.  ^65;  Mur- 

6.  Commonwealth   v.  Lister,  15  Phila.  ray  ».  State,  i  Tex.  App.  417;  Smglctonr. 

(Pa.)  405.  State.  1  Tex.  App.  501. 

6.  Dunaway  f/.  People,  no  111.  333 ;  s.  c,       A  ''Malieioui  Act''  is  where  a  person 

51  Am.  Rep.  686.  wilfully  does  an  act  which  is  illegal,  or  wil- 
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inference  to  be  deduced  from  facts  and  circamstances  ;  but  the 
distinction  between  implied  and  express  malice  does  not  affect 
the  criminality  of  the  act* 

A  man,  by  mere  carelessness,  may  be  guilty  of  manslaughter ; 
as,  permitting  an  animal  of  vicious  propensities  to  go  at  large;* 
or  recklessly  discharging  fire-arms  at  night,  causing  the  death  of 
a  human  being,^  And  a  physician  is  criminally  liable  for  caus- 
ing death  by  gross  ignorance  in  the  selection  or  application  of 
remedies,  but  not  for  a  mistake  of  judgment.*  If  he  cause  death 
through  lack  of  skill  or  inattention,  he  is  guilty  of  manslaughter, 
unless  he  acts  in  good  faith,  and  with  a  reasonable  degree  of  skill.* 

Negligence  of  a  servant,  resulting  in  injury  to  person  or  property^ 
cannot  be  imputed  to  the  master  unless  it  is  the  natural  conse- 
quence of  such  relation,  or  the  master  has  neglected  his  duty  in 
the  supervision  of  such  employment.®  But  the  government,  under 
an  indictment  against  a  railroad  company  for  criminal  negligence 
in  colliding  with  a  team  at  a  public  crossing,  must  show  affirma- 
tively the  company's  negligence,  and  the  injured  person's  want 
of  con t r i b u tory  n egl ige nee. ^  Howe ver,  contri bn tory  negl igence  of 
the  person  injured  is  no  defence  if  the  injury  is  the  result  of  reck- 
lessness or  misconduct  of  defendant,  if  the  injury  inflicted  could 
have  been  avoided  by  the  defendant.* 

4-  Act  and  Intent  must  nnite.  —  I  n  every  crime,  there  must  be  a 
joint  operation  of  act  and  Intent,  or  criminal  negligence,*     Intent 

ftiUy  departs  frr>m  a  ktiotiMt  duty»  and  which  39  Ind.  553;  Hipp  t.  Sute,  5  Blackf.  ftnH.i 
in  lis  necessary  con  acq  mince  must  result  in  149;  s.  c,  33  Am,  Dec.  463;  Hutc  v.  Berk- 
injury  to  another.  Ilolland  v.  Statc^  i^  ishirc,  2  Ind.  207;  State  -v.  iUilcy,  t  Poat* 
Fla.  117;  The  Yankee 3'. GallagKer,  McAlL  (N\  If-^  185^  Siat«  v.  Privett^  4  Jones 
C.  C.  477  i  United  States/'.  Cutler^  1  Curt.  {U.  C),  L,  joo;  State  zk  Dawson,  t  Bay 
C.  C.  50 r  I  Keg*  7^  Ward,  L.  R*  i  C,  C.  (S.C.),  L»36o;  United  States  v.  Knowlcs, 
360  J   I  WhiTt*  Cr.  L,  {^\h  ed*)  sec*  107*  4  Sawy.  C.  C  5T7  ;  Reg.  v.  Lowe,  4  Cox, 

1,  Toonev  v.  State,  5  Tex.  A[Jp,  [65^  C\  C.  449;  Reg.  z/.  Vann,  s  Cos,  C.  C.  379; 
Buckner  I'.  Commonwealth,  t4  iJush  {Ky.)^  Keg*  i-.  Gray,  4  Kost*  &  K.  roffS;  Keg,  r^ 
6ot  ;  Fams  it.  Common  wealth,  14  Bush  Hughest?  Cox^C.  C.  301 ;  Reg,  t^,  Willmett, 
(Ky.K  ^dii  Ewing  v.  State,  4  Tex.  A  pp.  3  Co.v,  C  C.2iJt  \  Reggie'.  Michael,  9  Carr. 
417  ;  Johnson  t^  State,  4  Tex.   A  pp.  59S.  4  P.  156. 

Wilson  tf.  State,  4  Tex.  A  pp.  637.  7.  Stale  v.  Maine  Central  R.  R.  Co*,  77 

2,  Stumps  T^  Kelle}^  22  111.  1401  People    Me,  538. 

17.  Fuller,  2  Parker,  Cr.  Rep.  [\.  W)  j6h  S-  Howies  v.  State,  58  Ala.  335;   State 

8.  People  V.  Reefer,  rS  Cal.  636 ;    Rig-  v,  llardie,  47  Iowa,  647 ;  Harvey  v.  Stale, 

maidon's  Case,  i  Lew.  C.  C.  180.  40  Fnd.   516^    United  States  v,  Jones,   3 

4.  State  P.  Hard ister,  3S  Ark,  605;  s.  c,  Wash.  C.  C.  209;  Hlackburn  v.  State,  23 

42  Am.  Rep.  5,  Ohio  St,  146  j  Reg.  v.  Kew,  13  Cox,  C.  C\ 

5-   FaJrlee  T'.  People,  ti  III.  i ;  Common-  155;  Reg.  v.  Haines,   2  Carr.  &  K.  ^68; 

wealth  If.  Thompson  1 6  Mass,  134;  Rice  -\  Kej^.  v.  Murtott,  3   Fust.  &  F.  492;    Kc;^. 

State,  S  Mo.  50 1 ;   Rex   v.  Ixjng,  4  Curr.  v.  i,ong  hot  torn,  3  Cox,  C*  C.  439;   Rex  7-, 

&  P.  39Si  Knight 'a  Caae,  i   Iahv,  C.  C.  16S,  Eiickmai^  5  Carr.  &  P.  1 51 ;  Reg,  v.  PittJi, 

Sec  a  bo  T  Hare,  P.  C.  429;  4  EJ].  Com.  [4;  Carr.  &  M.  2S4;   Rt^^,  i\  Swindall,  2  Ciirr, 

I  Brsh.  Cr.  U  (Gth  ed.)  sec  314-  &  K.  230  \   Reg.  v.  Chamberlain,  to  Cojk, 

6.  Commonwealth  v.  Boston  &  L,  R.  R<  C.  C.  4S6;  Reg,  v.  Hennett,8  Cox,  C*  C.  74. 

Corp.,   126   Mass.  6t  ;   Commonwealth  r-,  9,  Allen  r.  Statej  52  Ala.  393;  Milt^  v. 

Nichols,  5  f  Mass,  (to  Met.)  259;  Common-  Stale,  5S  A  3  a.  390;  \  oes  T^  Slate,  g  Eng. 

wealth  I/.  Morgan,   107  Mass.    199;  Com-  (Ark.)  42;   People  t/.  Harris,  2^  Cah  679; 

moowealth  v.  Mason,  94  Mass,   (i^  Allen)  People  rv  White, 34  Cal,  1^3  \  I.ongt^.  State, 

1S5J  State  ^.  Smith,  65  Me.  257;  Barnes  3R  Ga.  507;  SUtterv  v.  People, 76  IIL21S1 

•f-  State,  19  Conn.  398  j  Anderson  v^  State,  Walker  r^  State,  S  (nd.  290 ;  Kosa  v.  Com* 
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may  be  simultaneous  with  the  act :  it  need  not  have  existed  for 
any  appreciable  time  before  the  commission  of  the  act.* 

Where  one  enters  a  house  with  the  intent  to  commit  any  crime, 
it  justifies  a  conviction  of  the  crime  of  burglary.^  And  it  has 
been  said  that  if,  at  the  time  the  bailee  sells  the  property,  be 
has  the  intent  to  appropriate  the  proceeds,  it  is  immaterial  that 
he  had  authority  'to  sell ; '  but  the  evidence  must  establish  the 
intent  as  of  the  time  of  the  act* 

5.  Intent  inferred  from  Act.  —  The  intent  which  characterizes 
the  act  is  generally  inferred  from  the  act  itself;*  and  it  is  in- 
ferred from  the  circumstances  of  the  case,  and  the  conduct  of 
the  accused,  at  the  time  of  the  act,  and  subsequent  to  its 
commission,*  However,  guilt  cannot  be  inferred  from  the  mere 
fact  that  the  accused  had  the  ability  to  commit  the  act.^ 

Intent  draws  to  itself  the  consequences  of  acts  done  in  carry- 
ing them  into  execution.*  And  where  the  act  is  done  by  one  of 
sound  mind,  and  capable  to  commit  crime,  the  law  presumes  that 
the  natural,  necessary,  and  even  probable  consequences  were  in- 
tended by  the  actor ;  and  where  the  act  was  in  itself  unlawful, 
even  the  possible  consequences  will  be  presumed  to  have  been 
intended.* 


monwealth,  2  6.  Mon.  (Ky.)4i9;  Common-  monwealth  v.  Drew,  4  Mass.  391 ;  State  r. 

wealth  t/.Moise,  2  Mass.  138;  State  z/.  Will,  Smith,    32    Me.    369;   Commonwealtli  r. 

I  Dev.  &  B.  (N.  C.)  L.  121 ;  Gates  v,  Louns-  York,  50  Mass.  (9  Met.)  103 ;  s.  c,  43  Am. 

bury,  20  Johns.  (N.  Y.)  427;  Hopkins  v.  Dec.  373;  State  v.  Welch,  21    Minn.  zi\ 

Commonwealth,  50  Pa.  St.  10;  Torrey  v,  Stokes  v.  People,  53  N.  Y.  164;  State  v. 

Field,  10  Vt.  353.    See  also  i  Bish.  Cr.  L.  Smith,    2    Strobh.  (S.  C.)    77;  Fclton  r. 

(6th  ed.)  §§  204,  206;  3  Greenl.  Ev.§  12;  4  United  States,  96  U.  S.  (6  Otto)  699;  bk. 

Bl.  Com,  20;  Broom,  Com.  874;  1  Hale,  24,  L.  ed.  875;  State  v.  Patterson,  45  Vt 

P.  C.  15.  J08;  People  V.  Herrick,  13  Wcnd.(N.  Y.) 

1.  People  V,  Bealoba,  17  Cal.  389.  07.    See  also  Broom,  Com.  376;  1  bish.Cr. 

2.  People  V.  Richards,  44  Hun  (N.  Y.),  L.  (6th  ed.)  §  288;  1  Russ.  Cr.  (9ihcd.)S2; 
278.  _                    _          _       _              _  3  Green.  Ev.  §  13a 

^    '"  '  State, 


3.  Epperson  v.  State  (Tex.  Ct.  App.  Jan.       6.  Griggs  ». 


1887),  3'S.  W.  Rep.  789.  "   '         V,  Bealoba,  17  Cal.  189';  People  v,  Soto.  $3 

4.  Cain  v   State   (Tex.  Cl.  App.  June    Cal.  415;  Hill  r.  People, 


58  Ala.  425;  People 

'  \v,  Soto,  S3 

Colo.  436; 


1886),  2  S.  W.  Rep.  888.  "     '  Slattery  i/.  People,  76  111.  218. 

6.  Commonwealth    v.    Mcljiughlin,    87       7.  State  v,  Hopkins,  50  Vt.  316. 
Mass.  (J   Allen)  ^507;    United    States   v,       8.  Weston   v.    Commonwealth  (Pa.),  2 

Cent.  Ren.  7C. 

State,  60  Ala.  441 ;  Had- 


Learncd,  i  Abb.C.  C.  483;  Bain  v.  State,    Cent.  Rep.  35. 
61   Ala.  76;  Hadley  v.  State,  55  Ala.  31  ;       9.  Meredith  v. 


ley  V.  Slate,  55  Ala.  31 ;  Commander  v. 
State,  60  Ala.  i ;  Miller  v.  People,  5  Barb. 
(N.  Y.)  203 ;  State  ».  Stanton,  37  Conn. 
421 ;  People  v.  Honshell,  10  Cal.  83;  Kex 


Commander  v.  State,  60  Ala.  T;  Stein'  v. 
State,  37  Ala.  123;  Rex  v,  Woodfall,  5 
Burr.  2661 ;  Rex  v.  Hunt,  3  Barn.  &  Aid. 

566;    Reg.  V.  Regan,  4    Cox,  C.   C.  335 ;  .      .                                                       „ 

People  V.  Trim,  39  Cal.  75;  Woodward  v,  «/.  Jones,  2  Carr.  &  P.  629;  State  r. Mcrriii, 

State,  54  Ga.  186;  s.  c,  1  Am.  Cr.  R.  366;  2  Dev.  (N.  C.)  L.  269;  Mitchum  v.  State, 

HoUey  v.  State,  10  Humph.  (Tenn.)   141  ;  iiGa.  615;  Hill  t^.  Commonwealth, 2  Gratt. 

Ann  V,  State,   11    Humph.  (Tenn)    159;  (Va.)  594;  State  v.  Cooper,  13  N. J.  L.(i 

Hood  V,  State,    56    Ind.    263;  Cluck    v,  J.S.Green)  361;  s.  c,  25  Am,  Dec.  490; 

State,  40  Ind.  263 ;  Walker  «;.  State,  8  Ind.  Jones  v.  State,    29    Ga.    608  ;  Clarke  v. 

290;  Undermark    v.   People,  47    111.  122;  State,  35Ga.  383;  Studstill  ».  State,7  Ca. 

Rex  V.   Robinson,  2    Leach,  C.    L.    149;  2;  State  «/.  Zellers,  7  N.  J.  L.  (2  Halst) 

State   V,  Underwood,  57    Mo.  40:  s.  c,  i  220;  Woodsides  v.  State,  2  How.  (Miss.) 

Am.  Cr.  R.  251  ;  Commonwealth  v.  Stout,  656;  Rex  v.  Woodburne,  16  How.  St.  Tr. 

7  B.  Mon.  (Ky  )  247  ;  State  v.  Goodenow,  54 ;  Walker  ».  State,  8  Ind.  290;  Cluck  v, 

65  Me.  30;  s.  c,  T  Am.  Cr.  R.  42;   Com-  State,  40  Ind.  263;  Hoo^  v.  State^S^  ,Iod> 
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In  case  of  a  statutory  offence,  proof  of  knowledge  that  the  act 
was  prohibited  by  law  is  essential,  and  a  knowledge  of  the  dis- 
tinction between  right  and  wrong  is  not  sufficient.* 

Where  the  statute  contains  nothing  requiring  acts  to  be  done 
knowingly,  and  the  acts  done  are  not  malum  in  se,  nor  infamous, 
but  are  merely  prohibited,  the  offender  is  bound  to  know  the  law, 
and  a  criminal  intent  need  not  be  proved.* 

The  intent,  if  an  element  of  the  crime  as  defined  by  statute,  is 
implied  in  the  allegation  "  falsely  "  making  the  instrument  in  an 
indictment  for  counterfeiting.*  And  the  gravamen  of  the  statu- 
tory offence  of  obstructing  a  public  road  is  that  such  obstruction 
is  wilful  *  And  the  intent  is  immaterial  where  the  statute  declares 
it  a  misdemeanor  to  obstruct  a  public  road.* 

When  the  statute  does  not  make  intent  an  element  of  the  crime, 
intent  need  not  be  alleged,  although,  under  general  principles,  it 
must  be  proved.®  And  it  is  held  that  one  who  does  that  which 
the  law  forbids,  is  presumed  to  have  had  the  criminal  intent.'' 

An  act  is  "wilfully  "  done  when  done  without  reasonable  ground 
to  believe  it  to  be  lawful*  And  where,  in  the  statute  defining 
the  offence,  it  is  declared  that  the  intent  may  be  presumed  from  the 
act,  the  words  are  to  be  taken  in  their  literal  sense.® 

Although  there  must  be  a  former  design  to  take  life  to  consti- 
tute murder,  yet  such  design  is  not  necessary  where  the  party 
killing  seeks  the  quarrel,  and  uses  a  deadly  weapon.*^ 

6.  Malice,  —  Malice  in  the  legal  sense  denotes  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse ;  and  the  intention 
is  an  inference  oi  law  resulting  from  the  doing  of  the  act,  except 
where  the  circumstances  rebut  the  presumption  of  its  existence.** 

Z63  ;  State  v.  Mitchell,  5  Ired.  (N.  C.)  L.  4.  Murphy  v.  State  (Tex.  Ct.  App.  May, 

250;  State  V.  Jarrott,  i    Ired.  (N.  C.)  L.  1887).  4  S.  W.  Rep.  906. 

76;  Hanrahan    v.    People,    91    111.    143;  6.  McKibbin  v.  State,   40    Ark.    480; 

People  z'.  Cotteral,  18  Johns.  (M.  Y.)  115;  Clifton   w.    State,    73    Ala.  473;    United 

State  V,  Goodenow,  65  Me.  ^o;  s.  c,  i  Am.  States  v.  Adams,  2  Dak.  30c. 

Cr.    R.   42;   Commonwealth  v.    Drew,   4  6.  State  v.  Hurds,  19  Neb.  316. 

Mass.   391 ;  Commonwealth    v,  York,    50  7.  State  v.  Smith,  93  N.  C.  516. 

Mass.  (9  Mete.)  93 ;  s.  c,  43  Am.  Dec.  373 ;  8.  Owens  v.  State,  19  Tex.  App.  242 ; 

Commonwealth    v,   Bonner,  50    Mass.   (9  Loyd  v.  State,  19  Tex.  App.  321. 

Met.)  410;  Commonwealth  v,  Snelling,  32  9.  Lane  v.  State,  16  Tex.  App.  172. 

Ma:iS.  (15  Pick.)  337  ;  State  v.  Oilman,  69  10.  State  v.  Partlow,  90  Mo.  608;  s.  c, 

Me.    163;  People  v,  Clark,  7  N.  Y.  385;  8  West.  Rep.  274. 

Copperman   v.    People,    56  N,    Y.    591;  11.  MajTiard  z/.  F.  F.  Ins.  Co.,  34  Cal.  48 ; 

Weed    V.    People,    56  N.    Y.    628;  Cole-  People  v.  Taylor,  36  Cal.  25^;  Hayes  v, 

man  w.  People,  58   N.   Y.  555 ;  People  v.  State,  58  Ga.  35 ;  Beauchamp  v.  Stale,  6 

Kirby,2Parker,Cr.Rep.(N.Y.)  28;  People  Blackf.   (Ind.)   299;    Lossen  v.  State,  62 

2^.  Herrick,  13  Wend.  (N.  Y.)87  :  Cathcart  Ind.  437;    State   v.   Hays,   23  Mo.   287; 

V.   Commonwealth,    i    Wright  (ra.),   loS;  Commonwealth  z/.  Goodwin,  122  Mass.  19; 

Hill  V,  State,  5  Tex.  App.  2  ;  Weyman  v.  State  v.  Town,  Wright  (Ohio),  75 ;  Com- 

People,  6 Thomp.  &  C.  (N.  Y.)  696.    See  monwealth  «/.  Green,  i  Ashm.  (Pa.)  289; 

also  I  Greenl.  £v.  §  18;  2  Greenl  Ev.  §13;  l^ander  v.  State,  12  Tex.  462;  McCoy  w. 

Stark.  Ev.  738.  State,  25  Tex.  33 ;  Plasters  v.  State,  i  Tex. 

1.  Parker  ».  State,  20  Tex.  App.  451.  App.  673  ;  Farrer  v.  State,  42  Tex.  265; 

8.  United  States  v.  Leathers,  8   Sawy.  Williams  v.  Stale,  3  Tex.  App.  316;  Wor- 

C.  C- 1.7.  ley  V.  State,  1 1  Humph.  (Tenn.)  172 ;  Wig- 

8.  United  States  v,  Otey  (Or.  Cir.  Ct.),  gin  v.  Coffin,   3  Story,  C.  C.  7 ;    United 

31  Fed.  Rep.  68.  Stalest/.  Coffin,  i  Sumn.  C.  C.  394;  United 
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Malice  is  always  presumed  where  one  person  deliberately  in- 
jures another.  It  is  the  deliberation  with  which  the  act  is  per- 
formed  that  gives  it  character.  It  is  the  opposite  of  an  act 
performed  under  uncontrollable  passion,  which  prevents  all  delib- 
eration or  cool  reflection  in  forming  a  purpose.* 

Where,  in  a  homicide,  there  was  no  provocation  for  the  shoot- 
ing, and  it  was  accompanied  by  threats,  the  law  will  infer  the 
existence  of  malice.* 

Y.  Capacity  to  commit  Crime.  —  All  persons  capable  of  exercising 
their  will,  or  of  entertaining  a  motive,  are  capable  of  committing 
crime.®  But  no  act  is  a  crime,  if  the  person,  who,  at  the  time  the 
act  is  done,  is  prevented  by  idiocy,  defective  mental  power,  or  by 
a  diseased  mind,  from  knowing  the  nature  of  his  act,  or  that  his 
act  is  wrong,  or  from  controlling  his  own  conduct,  unless  the  want 
of  power  of  control  has  been  superinduced  by  his  own  fault. 

I.  Corporations,  —  Corporations  are  persons  within  the  purview 
of  the  criminal  law,  and  are  liable  for  a  breach  of  duty  imposed  by 
law,  and  for  any  neglect  which  would  be  indictable  in  a  natural 
person,  and  for  misfeasance  as  well  as  nonfeasance ;  but  not  for 
felonies  or  public  wrongs,  nor  for  any  act  which  is  not  in  their 
power  to  prevent.*    At  common  law  an  indictment  will  lie  against 

States  V.  Taylor,  2  Sumn.  C.  C.  586 ;  Blunt  is  enunciated  are  dissenting  opinions,  bat 

V,  Little,  3  Mason,  C.  C.  102  ;  Dexter  v.  the  opinions  of  such  judges  as  William  W. 

Spear,  4  Mason,  C.  C.  192  J  United  States  Johnson  and  Selwyn  N.  Owen  are  well 

V.  Outerbridge,  5  Sawy.  C.  C.  620 ;  Wason  worthy  of    careful    consideration  on  all 

V.  Walter,  L.  R.  4  Q.  B.  73 ;  Bromage  v,  subjects. 

Prosser,  4    Barn.  &   C.  247;   Duncan   v.       4.  Barnett  v.  State,  54  Ala.  579;  Stater. 

Thwaites.  3  Barn.  &  C.  556 ;  Rex  v.  Philip,  Ohio  &  M.  R.  R.,  23  Ind.  362 ;  States^.  Great 

I    Moody,  C.  C.  264;    Rex  v,  Selten,  11  Wks.,  etc.,  Co.,  20  Me.  41  ;  s.  c,  3S  Am. 

Cox,  C.  C.  674;  Mclntyre  v,  McBean,  13  Dec.  38;   Comntonwealth  v.  Boston  &  L 

Up.  Can.  Q.  B.  542.     See  also  1  Russ.  Cr.  R.  R.  Co.,  126  Mass.  61 ;  Commonwealth  v. 

(Qth  ed.  )667 ;   i   Whart.  Cr.  L.  (8th  ed.)  Worcester  T.  Co.,  20  Mass.  (3  Pick.)  327; 

§§  106,  122;  I  Bish.  Cr.  L.  (6th  ed.)  429;  4  Commonwealth  v.  New  Bedford  Bridge,  68 

BI.  Com.  199;  1  Arch.  Cr.  Pr.  368.  Mass.  (2  Gray)  339;  State  v.  Morris  &  E. 

1.  Spies  ».  People  (The  Anarchists'  R.  R.  Co ,  23  N.  J.  L.  (3  Zab.)  360;  People 
Case),  122  111.  I ;  s.  c,  10  West.  Rep.  701.  v.  N.  Y.  Cent.,  etc.,  R.  R.Co.,74  N.  Y.302: 

2.  Boyler  v.  State,  105  Ind.  469;  s.  c,  2  People  v.  Corp.  of  Albany,  11  Wend  (N. 
West.  Rep.  788.  Y.)  539;  s.  c,  27  Am.  Dec.  95;  People  v. 

3.  A  Ooyernor  ai  a  Criminal.  —  It  would  Long  Island  R.  R.  Co.,  4  Park  Cr  Rep.  (X. 
seem  that  the  governor  of  a  State  may  be  Y.)  602;  State  v.  Cin.  Fert.  Co.,  24  Ohio 
amenable  to  a  criminal  process.  See  State  St.  61 1  ;  Louisville,  etc.,  R.  R-  Co.  v.  State, 
ex  rel.  Herron  v.  Smith,  44  Ohio  St.  349;  3  Head  (Tenn.),  523;  s.  c,  75  Am.  Dec. 
s.  c,  4  Wpst.  Rep.  1 10.  778 ;  State  v.  Vennont  Cent.  R.  R.  Co.,  jo 

It  is  said  in   Dalton  v.   State,  ex  rei,  Vt.  108  ;  Copley  v.  G.  &  B.  S.  M.  Co.,  2 

Richardson,  43  Ohio  St.  682 ;  s,  c,  i  West.  Wood,  C.  C.  494 ;  Reg.  v.  Birmingham  & 

Rep.  773,  that  "It  is  a  fundamental  prin-  G.  R.  Co.,  9  Car.  &  P.  469;  Reg. ».  Grt. 

cipic  that  every  citizen  and  every  public  North  of  Eng.  R.  Co.,  9  Q.  B.  N.  S.  315; 

officer,  however  high  his  grade,  is  amen-  s.  c,  2  Cox,  C.  C.  70.    See  2  Russ.  Cr. 

able  to  judicial  control.     It  was  but  a  few  (9th  ed.)  327 ;  I  Bish.  Cr.  L.  (6th  ed.)  sec. 

years  since  that  the  governor  of  this  State  417;    Kyd,   Corp.   225;    3  Chitt.  Cr.  L 

was  arrested  by  the  sheriff  of  an.  adjoining  566. 

county,  and  compelled  to  stand  at  the  bar  A  Corporation  Aggregate  may  be  guilty 

of  the'  court  and  plead  as  a  common  crim-  of  a  misdemeanor,  as  in  the  non-re()air  of 

inal.    lie  did  not  claim,  nor  could  he  claim,  bridges,  which  it  is  their  duty  to  repair, 

exemption  from  obedience  to  the  mandates  Reg.  v.  Birmingham  &  G.  R.  Co.,  3  £ng. 

oi  the  court."  Ry.  &  C.  Cas.  148 ;  s.  c,  2  Gale  &  D.  236; 

The  opinions  in  which  the  above^ioctrine  9  Carr.  &  P.  469;  6  Jur.  S04. 
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a  corporation  for  misfeasance.^  And  a  railway  may  be  indicted,  if 
it  so  construct  its  railway  across  any  established  road  or  way,  as 
to  be  a  serious  inconvenience,  or  dangerous  obstruction,  along  the 
road  or  way," 

A  street-car  company  is  responsible  for  the  criminal  acts  of  its 
driver,  while  acting  within  the  scope  of  his  employment.*  And 
a  railroad  company  owning  connecting  lines  under  the  federal 
statutes*  is  liable  only  for  a  default  occurring  on  its  own  line.* 

Corporations  may  be  indicted  for  libel,®  or  for  nuisances,^  or  for 
neglect  to  repair  highways  and  bridges  when  it  is  their  duty  to  do 
so ;  or  for  failure  to  open  roads,  or  for  not  maintaining  them.® 

2.  Infancy.  —  An  infant  under  seven  years  of  age  is  conclusively 
presumed  incapable  of  committing  crime ;  for  the  legal  presumption 
is,  he  cannot  have  discretion.®  He  cannot  be  capitally  punished, 
nor  be  indicted  for  an  offence  in  its  nature  capital,  nor  for  a  felony.  *® 


1.  Reg.  V.  Great  N.  of  Eng.  R.  Co.,  9  Q. 
B.  N.  S.  315;  s.  c,  10  Jur.  755;  16  Ij.  J. 
M.  C.  16. 

8.  Northern  Central  Railway  Co.  v.  Com- 
monwealth, 90  Pa.  St.  300. 

3.  Commonwealth  v,  Brockton  Street 
Ry-9  '43  Mass.  501 ;  s.  c,  3  New  Eng.  Rep. 
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Lyme  Regis  v.  Henley,  i  Bing.  (N.  C.) 
22s:  Chichester  V.  Lethbridge,  Willes,  74; 
Reg.  V.  Medley,  6  Car.  &  P.  299. 

8.  Malone  v.  State,  51  Ala.  55:  Smoot 

V,  Wetumpka,  24  Ala.  112  ;  State  v.  Kit- 

tery,   5   Me.  254;  Mower  t/.  Leicester,  9 

Mass.  247 ;  s.  c,  6  Am.  Dec.  63 ;  Biddle 

V.   Proprietors,  7    Mass.   160;    Common- 

4.  United  States  Rev.  Stat.  sec.  4386,  et  wealth  v.  Inhab.  of  DeerfielcT.  88  Mass.  (6 

stq.  Allen)  449;  Commonwealth  v,  Wilmington, 

6.  United  States  r.  Louisville  &  Nash-    105  Mass.  109;  State  v.  Dover,  10  N.  H, 

▼ille  R.  R.  Co.,  18  Fed.  Rep.  480.  ...       x^     .  -   ^ 

6.  Maynard  v.  F.  F.  Ins.  Co.,  34  Cal.  48 ; 


Whileman  V.  Wilmington  R.  R.  Co.,  2  Harr. 
(Del.)  514 ;  Dater  v.  Troy  T.  Co.,  2  Hill 
(N.  Y.),  629 :  Bloodgood  v,  Mohawk  &  H. 
R.  R.  Co.,  18  Wend.  (N.  Y  )  9;  s.  c.  31  Am. 
Dec.  313 ;  Orr  w.  Bank  of  U.  S.,  i  Ohio,  36 ; 
s,  c,  13  Am.  Dec.  588;  Lyman  v.  White 
Riv.  B.  Co.,  2  Aik.  (Vt.)  255;  s.  c,  16 
Am.  Dec.  705;  Eastern  Co.^  R.  R.  v. 
Broom,  6  Exch.  314;  Whitfield  v,  S.  E. 
R.  Co.,  Ellis,  B.  &  E.  113. 

7*  Prim  v.  State,  36  Ala.  244 ;  State  v. 
Great  Wks.  Co.,  20  Me.  41 ;  s.  c,  38  Am. 

Dec.  38 ;  Commonwealth  v.  New  Bedford  R.  Co.,  2  iTarn.  &  Aid.  646 ;  Matthews  v. 
Bridge,  63  Mass.  (2  Gray)  339;  Benson  v.  West  London  W.  W.  Co.,  3  Camp.  403; 
Monson  &  B.  M.  Co.,  50  Niass.  562 ;  State  Lancaster  C.  Co.  v*  Pamabv,  11  Adol.  & 
r.  Morris  &  Essex  R.  R.  Co.,  27,  N.  J.  L,    E.  "  ~  -    -     - 

(3  Zib )  360 ;  State  v,  Cincinnati  Fert.  Co.,   Co.,  ^Adol.  &  E.  246. 
24  Ohio  St.  611;  Chestnut  Hill  T.  Co.  v.       9.  Willet  v.  Commonwealth,   13   Bush 
Ruttcr,4Serg.&R.  (Pa.)6;  Delaware  Div.   (Ky.),  230;    People  v,  Townsend,  3  Hill 
C.  Co.  V,  Commonwealth,  60  Pa.  St.  367;    (N.  Y.),  479;  Reniger  v,  Fogossa,  i  Plowd. 
Wartman  v,  Philadelphia,  33  Pa.  St.  (9 
Casey)  102;  Commonwealth  v,  Ohio,  etc., 
R.  R.,  I  Grant  (Pa.),  329 ;  Simpson  v.  State, 
10  Yerg,  (Tenn.)  525;  Hill  v.  State,  4  Sneed 


394 ;  Waterford,  etc.,  T.  Co.  v.  People,  9 
Barb.  (N.  Y.)  161 ;  State  v,  N.  J  T.  Co.. 

16  N.  J.  L.  (i  Harr.)  222 ;  Stoors  v,  Utica, 

17  N.  Y.  104 ;  s.  c,  72  Am.  Dec.  431 ;  Sus- 
quehanna Road  V.  People,  15  Wend.  (N. 
Y.)  267 ;  State  v,  Barksdale,  5  Humph. 
(Tenn.)  154;  State  z/.  Murfreesboro,  11 
Humph.  (Tenn.)  217;  State  r.  Patten,  4 
Ired.  (N.  C.)  L.  16;  State  v,  Whittingham, 
7  Vt.  391 ;  State  v.  Town  of  Fletcher,  13 
Vt.  124;  Commonwealth  v.  Turnpike  Co., 
2  Va.  Cas.  362 ;  Henly  v.  Ma^or  of  Strat- 
ford, 14  East,  348;  Reg.  v.  Birmingham  & 
G.  R.  Co.,  3  Q.  B.  221;  Rex  v,  Severn  R. 


Id. 


223;  Church  V,  Imperial  G.  L.  &  C. 
).,  6  A<* 


19;    Marsh   v.   Loader,   14   C.   B.   N.   S. 

535.    See  4  Bl.  Com.  22 ;  i  Hale,  P.  C.  27  ; 

1  Hawk.  P.  C.  Ch.  2 ;  DalL  Just.  334 ;  i 

Bish  Cr.  L.  (6th  ed.)  sec.  68;  i  Whart.  Cr. 
(Tenn.),  443;  StateV  Shelbyville,  4  Sneed  L.  (8th  ed.)  sec.  67  ;  2  Greenl.  Ev.  sec.  4. 
(Tenn.),  170;  Louisville,  etc.,  R.  R.  Co.  v.  Infant  under  Seven.  —  Hence  it  follows 
State,  3  Head  (Tenn.),  523  ;  s.  c,  75  Am.  that  an  infant  under  the  age  of  seven  years 
Dec.  778 ;  State  v,  Vermont  R.  R.  Co.,  30  cannot  incur  the  guilt  of  felony.  Marsh  v, 
Vt.  Id3 ;  Commonwealth  v.  Turnpike  Co.,  Leader,  14  C.  B.  (N.  S.)  535;  s.  c,  11  W.  R. 
2  Va.  Cas.  362;  Wilkes  v,  Hungerford  784.  See  A  or,  vol.  i,  p  326. 
Market  Co,  2  Bing.  (N.  C.)  281 ;  Mayor  of       10.  People  v,  Townsend,  3  Hill  (N.  V.), 
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At  seven  years  of  ag^e  criminal  responsibility  begins,  subject  U 
the  presumption  in  favor  of  infancy ;  but  malice  supplies  age ;  and 
where  the  infant  understands  the  nature  and  consequence  of  his 
acts,  and  where  his  acts  indicate  design  and  malice,  he  may  be 
convicted.*  The  presumption  of  law  is,  that  a  child  between  seven 
and  fourteen  years  of  age  had  not  guilty  knowledge  that  he  or  she 
was  doing  wrong  under  an  indictment  for  felony.  It  is  a  question 
for  the  jury.* 

Where  an  infant  is  arraigned  for  a  felony,  the  disputable  pre- 
sumption of  the  law,  that,  in  the  interval  between  seven  and  four- 
teen years  of  age,  he  is  incapable  of  committing  crime,  is  to  be 
rebutted,  and  the  evidence  of  malice,  which  is  to  supply  age, 
should  be  strong  and  clear  beyond  all  doubt  and  contradiction.' 

At  common  law,  an  infant  under  fourteen  was  presumed  inca- 
pable of  committing  rape,  but  the  presumption  gave  way  on  proof 
that  he  had  reached  the  age  of  puberty,*  But  the  presumption 
is  only  prima  facie,  and  may  be  rebutted  by'  clear  evidence  of  a 
mischievous  discretion,  or  by  proof  of  knowledge  of  good  and 
evil,  which  knowledge  must  be  distinctly  made  to  appear  from 
the  circumstances.* 

A  boy  under  fourteen  is  not  liable  for  ordinary  assault  and  bat- 
tery, unless  it  be  aggravated,  or  be  prompted  by  lust.®  And  in- 
fants under  fourteen  years  of  age  may  be  convicted  or  acquitted  of 
high  crimes,  as  the  degree  of  intelligence  and  the  circumstances 

479;  Reniger  2^.  Fogossa,  I  Plowd.  19.    See  v,  Sam,  Winst.  (N.  C.)  300;  Wifliams  ». 

4  \\\.  Com.  23.  State,  14  Ohio,  222;  s.  c,  4^  Am.  Dec. 

1.  Godfrey  ?/.  State,  31  Ala.  321;  Willet  536;  Moore  v.  State,  17  Ohio  St.  521; 
V.  Commonwealth,  ij  Bush  (Ky.),  230;  0*Meara  v.  State,  17  Ohio  St.  515;  Coin- 
Commonwealth  V.  Mead,  92  Mass.  (10  monwealth  v.  Green,  19  Mass.  <2  Pick.) 
Allen)  396,  3^;  State  v,  Learnard,  41  Vt.  580;  Rex  v.  Eldershaw,  3  Car.&  P.  396; 
585;  State  V.  Goin,  9  Humph.  (Tenn.)  175;  Keg.  v.  Phillips.  8  Car.  &  P.  736;  Keg.  9. 
People  V.  Randolph,  2  Park.  Cr.  Rep.  Jordan,9  Car.  &  P.  118;  Reg.  v.  Brindlow, 
<N.  Y.)  174 ;  State  v.  Aaron,  4  N.  J.  L.  (i  9  Car.  &  P.  366. 

South.)  231 ;  4  Bl.  Cora.  22.  6.  Godfrey  v.  State,  31  Ala,  32J;  Willet 

2.  States.  Adams,  76  Mo.  355;  Rex  v.  v.  Commonwealth,  13  Bush  (Ky.),  230; 
Owen,  4  Car.  &  P.  236.  Commonwealth    v.    Mead,  92  Mass.  (10 

8.  State  V.  Tice,  90  Mo.   112;  s.  c,  6  Allen)  396,  398;  State  v.  Guild,  10  N.  J. 

West.  Rep.  677.  L.  (5  HalsL)  163 ;  s.  c,  18  Am.  Dec.  404; 

Ik>li  Inoapaz.  —  Under    seven   years  of  People  v.  Davis,  i  Wheel.  Cr.Ca».| Mass.) 

age  an  infant  cannot  be  guilty  of  felony.  230 ;  People  r.  Teller,  i  Wheel.  Cr.  Gas. 

In  the  interval  between  that  age  and  that  (Mass.)    231 ;    State  v,  Doherty,  2  Tenn. 


able  presumption  of  the  law  —  for  the  onus  v,  Pugh,  7  Jones  (N.  C.)  !•  61;  State  r. 
in  such  cases  is  on  the  State  —  is  to  be  re-  Learnard,  41  Vt.  585 ;  State  ».  Arnold,  y 
butted,  and  the  "evidence  of  that  malice  Ired.  (N.  C.)  L.  184;  Rexv.  York,i  Fost.C. 
which  is  to  supply  age,  ought  to  be  strong  L.  70 ;  Reg.  v.  Smith,  i  Cox,  C.  C.  260; 
and  clear  beyond  all  doubt  and  contradic-  Rex  v,  Owen,  4  Car.  &  P.  236;  Reg.  v, 
tion."  4  Bl.  Com.  24.  In  this  way  only  Groonbridge,  7  Car.  &  P.  582 ;  Reg.  v.  Vain- 
can  the  legal  maxim  be  applied  that  "ma-  plew,  3  Fost.  &  F.  520;  Staundeforde,  P. 
/i/iti  sunpUt  ataUm,^^  State  z/.Tice,  90  Mo.  C.  ch.  19;  i  Hale,  P.  C.  27. 
412;  s.  c,  6  West.  Rep.  677.  6.  State  v.  Pugh,  7  Jones  <N.  C.)  L. 
4.  People  V.  Randolph,  2  Park.Cr.  Rep.  61 ;  Reg.  v,  Allen,  i  Den.  C.  C  264;  ReK 
174;  State  V.  Handy,  4  Harr.  (Del.)  566;  v.  Eldcrshaw,  3  Car.  &  P.  396;  Rose.  Ct 
State  v.  Pugh,  7  Jones  (N.  C.)  L.  61 ;  State  Ev.  973 ;  I  Hale,  P.  C  63a. 
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of  the  case  may  warrant.^  The  capacity  of  an  infant  under  four- 
teen years  of  age  is  determined  from  the  facts  of  the  case  :  inde- 
pendent evidence  is  not  necessary.* 

At  the  age  of  fourteen  all  presumption  in  favor  of  infancy 
ceases ;  and  above  that  age  an  infant  is  presumed  to  be  capable 
of  committing  any  offence,  except  such  as  consist  in  nonfeasance 
merely.*  A  school-boy  of  such  years,  and  discretion  as  to  be 
responsible  for  crime,  was  held  guilty  of  a  criminal  assault  and 
battery,  though  he  acted  without  malice,  when  he  threw  a  stone 
at  a  comrade  and  hit  him.^ 

The  ordinary  opinions  of  medical  experts  are  admissible  to 
prove  age;  and  when  It  cannot  be  ascertained  by  inspection,  the 
court  and  jury  must  decide.*  ,  And  the  confessions  of  an  infant 
otherwise  competent  are  admissible  against  him  in  the  same  man- 
ner as  confessions  of  adults,  if  the  corpus  delicti  be  otherwise 
proved.® 

3.  Idiocy. — The  understanding  maybe  immature  from  idiocy, 
or  it  may  be  affected  by  lunacy,  or  some  derangement  arising  from 
disease  of  the  brain  subsequently  to  its  full  development.''  Idiocy 
consists  in  a  deficiency  of  the  mental  faculties,  either  congenital 
or  the  result  of  arrested  development  during  infancy :  it  is  sterility 
of  mind,  and  not  a  perversion  of  the  understanding*  An  idiot 
is  a  person  without  understanding,  and  who  is  legally  presumed 

1.  Godfrey  v.  State,  31  Ala.  323 ;  State  8.  Irby  v.  State,  32  Ga.  496 ;  .State  v. 
V.  Guild,  10  N.  J.  L.  (5  Halst.)  163;  s.  c,  Bostick,  4  Harr.  (Del.)  536:  State  v.  Han- 
18  Am.  Dec. 404;  States.  Bostick,  4  Harr.  dy,4  Harr.  (Del.)  566;  McDaniel  v»  State, 
(Del.)  563;  State  v,  Aaron,  4  N.  J.  L.  (i  5  Tex,  App.  475;  People  z\  Kendall,  25 
South.)  23I';  s.  c,  7  Am.  Dec.  5;  Common-  Wend.  (N.  Y.)  399;  s.  c,  57  Am.  Dec.  240; 
wealth  V,  McKeagy,  1  Ashm.  (Pa,)  246,  248 ;  Stale  v.  Coin.  9  Humph.  (  fenn.)  175 ;  Rex 
Rex  V.  York,  i  Fost.  C.  L.  70 ;  Case  of  Dean,  v.  Sutton,  3  Adol.  &  E.  597.  See  i  Hale, 
I  Hale,  P.  C.25 ;  SpigurnePs  Case,  i  Hale,  P.  C.  20;  i  Bish.  Cr.  L.  sec  368. 

P.  C.  26;  Case  of  Alice  de  Waldeborough,  4.  Hill  v.  State,  63  Ga.  578;  s.  c,  36 

Fitzh.  Abr.  118,  170;  Rose.  Cr.  Ev.  972;  4  Am.  Rep.  120. 

Bl.  Cora.  23.  6.  People  v.  Townsend,  3  Hill  (N.  Y.), 

CoiiTieting  Infant  of  Felony.  —  Felony  479;   State  v.  Smith,  Phill.  (N.  C.)  302; 

can   be  established  against  an  infant  of  State   v,    Arnold,    13    Ired.    (N.   C.)    L. 

eleven  years,  only  by  the    strongest  and  184. 

clearest  proof  of  nis  capacity  to  entertain  6.  State  v.  Guild,  10  N.  J.  L.  (5  Halst.) 

a  criminal  intent.    Angelo e/.  People,  96  111.  163;  State  v.  Bostick,  4  Harr.  (Dei.)   S63. 

209  ;  s.  c,  36  Am.  Rep.  132.  See  i  Arch.  Cr.  Pr.  13;  Mather  v,  Clark,  2 

Sape  by  Infant.  —  A  male  infant  about  Ark.  209:  Rex  v.  Wild,  1   Moody,  452; 

twelve  years  old  assisting  his  elder  brother  Rex  v.  Upchurch,  i  Moody,  465  ;  Reg.  v, 

to  commit  rape  cannot  be  convicted  as  Reeve,  12  Cox,  C.  C.  179;   1  Green.  Cr. 

principal  in  the  second  degree.     Law  v.  Rep.  398;  Rose.  Cr.  Ev.  (7th  ed.)  3S ;  i 

Commonwealth,  75  Va.  885;  s.  c,  40  Am.  Bish.  Cr.  L.  (6th  ed  )  sec.  370:    i   Hale, 

Rep.  780.  P.  C.  27  ;  4  Bl.  Com.  24. 

2.  State  V.  Toney,  45  S.  C.  409.  7.  4  Bl.  Com.  21  ;  i   Russ.  Cr.  (9th  ed.) 
Prajnmptisn  as  ta  Disoretion.  —  Where  6;  r  Whart.  Cr.  I..  (8th  ed.)  sec.  32  ;  i  Beck, 

an  infant  is  arraigned  for  a  felony,  the  dis-  Med.  Jur.  721 ;  Reg.  v,  Shaw,  L.  R.  i  C.  C. 

putable  presumption,  that  between   seven  14^. 

and  fourteen  years  of  age  he  is  incapable        8.  Somers  ir  Piimphrey,  24  Tnd.  231  ;  i 

to  commit  crime,  must  be  rebutted  by  evi-  Beck,  Med.  Jur  722;  Chitt.  Med.  Jur.  sec. 

dence  of  malice,  which  is  to  su|)ply  acje,  34s;  i   HI.  Com,  302;   i   Bouv.  Law  Die. 

and  such  evidence  should    be    clear  and  (15th  ed.)  764  ;  i  Whart.  Cr.  L.  (8ih  ed.) 

strong,  and  beyond  all  doubt.      State   v.  sec.  34;  i  Russ.  Cr.  (9th  ed.)  11;  i  Bish. 

Tice,  90  Mo.  112;  s.  c,  6  West.  Rep.  677.  Cr.  L.  (6th  ed.).sec.  379. 
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never  to  be  likely  to  have  any;  as  where  a  person  cannot  count 
twenty,  nor  tell  the  names  of  his  parents,  or  his  own  age.* 

An  idiot  is  considered  at  law  incapable  of  committing  crime; 
and  when  idiocy  exists  in  reference  to  the  particular  act,  the  court 
will  direct,  an  acquittal;*  for  one  mentally  imbecile  is  incapable 
of  committing  crime.^ 

4-  Deaf  and  Dumb  Persons,  —  A  man  deaf  and  dumb  from  his 
infancy  is,  in  presumption  of  law,  an  idiot*  But  a  person  born 
deaf  and  dumb,  but  not  blind,  is  not  an  idiot.* 

The  want  of  hearing  may  exist  in  connection  with,  responsibility 
for  crime,  and  if  such  a  person  is  shown  to  be  able  to  comprehend 
the  nature  of  his  act,'  he  may  be  convicted ;  but  persons  born  deaf, 
dumb,  and  blind,  are  presumed  to  be  idiots,  and  not  capable  of 
committing  crime,  yet  the  presumption  may  be  rebutted.® 

In  the  case  of  deaf-mutes,  malice  cannot  be  implied.^  . 

VL  Consent  —  Consent  to  the  perpetration  of  an  act  affecting 
the  consenting  party,  and  not  leading  to  a  breach  of  the  peace, 
deprives  such  act  of  its  criminal  character,®  as  where  one  whips 
another  with  his  consent  ;•  but  not  if  done  in  public,  or  likely  to 
disturb  the  public  peace.*®    (See  CONSENT,  vol.  3,  p.  662.) 

Vn.  Accident  or  Mistake. —  i.  Accident.  —  Where  accidental  mis- 
chief results  from  the  proper  performance  of  a  lawful  act,  the 
party  committing  it  is  excused  from  all  guilt  ;**  but  if  in  the  per- 
formance of  an  act  which  is  morally  wrong,  it  is  otherwise,** 

If  a  physician  or  surgeon,  in  the  exercise  of  his  profession, 

1.  Ball  V.  Mannen,  3  Bligh,  N.  S.  I ;  Co.  Rex  v.  Mart*n,  2    Moody,  123;   Reg.  v. 

Lit.  247;  Fitzh.  Natura  Brevium,  233;  i  Meredith,  8  Car.  &  P.  589;    i   Eish.  Cr. 

Arch.  Cr.  Pr.  16;  2  Kent  Com.  573 ;  Shel-  L.  (6th    ed.)  sec.  257;  i    Whart.  Cr.  L. 

ford,  Lun.  2.  (8th  ed.)  sec.  142. 

8.  McAllister  V.  State,  17  Ala.  434;  s.c,  9.  Duncan  v.  Commonwealth,  6  Dana 

52  Am.  Dec.  180;  United  States  v.  Shultz,  (Ky.),  295;  Commonwealth  v.  Parker,  50 

6  McL,  C.  C.  121 ;  People  v,  Sprague,  2  Mass.  (9  Sfetc.)  263;  Stater.  Beck,  i  Hill 

Park.  Cr.  Rep.  (N.  Y.)  43;  Vance  v.  Com-  (S.  C).  363;  State  v.  Cooper,  22  N.  J.  L. 

monwealth,  2  Va.  Cas.  132  ;  4  Bl.  Com.  24;  (2  Zab.)  52  ;  Champer  v.  State,  14  Ohio, 

I  Russ.  Cr.  (9th  ed.)  1 1 ;  Reg.  v,  Southey,  437 ;  Commonwealtn  v.  Welch,  71  Mass. 

4  Fost.  &  F.  864.  (7  Gray)  324 ;  Commonwealth  v,  Barrett, 

8.  Pettigrew  v.  State,  12  Tex.  App.  225.  loS  Mass.  302. 

4.  Hale,    P.  C.  34.      See   Deaf  and  10.  Commonwealth  v.  Wood,  77  Mass. 
Dumb.  vol.  4,  p.        .  (11  Gray)  85;  Reg.  v.  Billingham,  2  Car. 

5.  Coll.  Lun.  4,  sec.  5.  &  P.  234;  Reg.  v,  Perkins,  4  Car.  &  P. 

6.  Commonwealth  V.  Hill.  14 Mass.  207;  537;    i   East,  P.  C.  270;    Fost.  Cr.  I* 
State  V.  Harris.  8  Jones  (N.C.)L.  136;  s.c,  280. 

7S  Am.  Dec.  272;  Rex  v.  Steel,  i  Leach.  11.  McPherson  v.   State,    22  Ga.  4795 

451;  Reg.  V,  Whitfield.  3  Car.  &  K.  121;  Aaron  v.  State,  31  Ga.  167 ;  State  v,  Beo- 

Rex  V.  Pritchard,  7  Car.  &  P.  303;  Shel-  ham,  23  Iowa,   154;   Commonwealth    v. 

ford,  Lun.;  3  Co.  Lit. 42;  x  Bish.  Cr.  L.  (6(h  Campbell,  89 Mass.  (7  Allen)  541 ;  Duncan 

ed.)  sec.  396;  I  Russ.  Cr.  (9th  ed.)  il,  12  v.  State,  7  Humph,  (Tenn.)  148;  Plummer 

7.  State  V.  Draper,  Houst.  Cr.  Rep.  v.  State,  4  Tex.  App.  310;  Hinchcliffe's 
(Del.)  291.  Case,  i  Lewin,  i6r;  Rex  ».  Hall,  Kelyng, 

8.  Richie  V.  State,  58  Ind.  355;  Common-  C.  C.  40;  4  Bl.  Com.  26;  i  Hale,  P.  C. 
wealth  V,  Stratton,   114  Mass.  303;   Don  42. 

Moran  v.  People,  25  Mich.  356;  Pillow  v,  12.  Epps  v.  State,  10  Ga.  103;  Webster 
Bushnell,  3  Barb.  (N.  Y.)  156 ;  Reg.  v.  Hen-  v.  Commonwealth,  59  Mass.  (5  Cush.)  295  j 
nett,  4  Fost.  &  F.  1105;  Reg.  v.  Case,  4  Commonwealth  v,  Dana,  43  Mass.  329;  i 
Cox,  C.  C.  220;  Reg.  V,  Flattery,  13  Cox,  Hale,  P.  C.  39;  i  HawK.  P.  C.  chap.  1, 
C.  C.  388  i  Reg.  V,  Read,  2  Carr.  &  K.  957 ;   sec.  3 ;  i  Bish.  Cr.  L.  (6th  ed.)  sec  346. 
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using  his  best  skill  and  judgment,  accidentally  causes  the  death  of 
his  patient,  he  is  not  criminally  liable,  even  though  he  acts  with 
gross  Ignorance  as  to  the  means  of  cure.* 

2.  Mistake,  —  If  an  act  is  unlawful,  but  mistakenly  believed  to 
be  innocent,  its  commission  is  not  a  criminal  offence.*  A  man 
will  be  excused  where  he  acts  under  a  mistake,  provided  he  acts 
honestly  and  in  good  faith,  —  where  the  act,  but  for  the  mistake, 
would  not  have  been  unlawful.' 

Ignorance  or  mistake  of  fact  sometimes  renders  that  innocent 
which  would  otherwise  be  criminal,  and  will  or  will  not  excuse 
acts  according  to  the  original  intention;  but  ignorance  of  facts 
which  might  have  been  known  by  reasonable  diligence  will  not 
excuse.*  Thus,  an  honest  misapprehension  of  the  ownership  of 
property  will  excuse  larceny.*  And  one  cannot  be  convicted 
of  obstructing  a  highway,  when  he  was  ignorant  of  the  fact  that 
it  was  a  highway.®  But  ignorance  of  fact  is  no  defence  where 
the  statute  makes  the  crime  indictable  irrespective  of  guilty 
knowledge.'' 

1.  Commonwealth  v,  Thompson,  6  Mass.  (gth  ed.)  §  87  ;  Duncan  v.  State,  7  Humph. 

134;  Rice  V,  State,  8  Mo.  561.     Compare  (Tenn.)  148;  Farbach  ta  State,  24  Ind.  77; 

McCandlcss  V.  McWha,  10  Harris  (Pa.).  Rineman  z',- Slate,  24  Ind.  80;  Common- 

261;    Reg.  V,   Whitehead,  2   Car.  &  K.  wealth  v.  Rogers,  48  Mass.  (7  Mete.)  500; 

203;  Reg.  V.  Crook,  f  Fost.  &   F.  521;  Commonwealth  v,  Boynton,  84  Mass.  (3 

Rex  V,  Long,  4  Car.  &  P.  440;  Rex  v.  VVil-  Allen)  160;  Commonwealth  r.  Farren,  91 

liamson,  3  Car.  &  P.  635 ;  Rex  z/.  Simpson,  Mass.  (9  Allen)   489;   Commonwealth  v. 

4  Car.  &  P.  407  ;  Reg.  v.  Senior,  i  Moody,  Waite,  93  Mass.  (11  Allen)  54;  Common- 
346;  Rex  V.  Spilling,  2  Moody  &  R.  107.  wealth  v.  Emmons,  98  Mass.  6;  State  v. 

8.  Dickens  v.  State,  30  Ga.  383 ;  Hull  v.  Smith,  10  R.  I.  258 ;  Ulrich  v.  Common- 
State,  x\  Ga.  208.  wealth,  6  Bush  (Ky.),  400 ;  Commonwealth 

3.  The  Marianna  Flora,  24  U.  S.  (11  v.  Wentworth,  118  Mass.  441;  State  v. 
Wheat.)  i;  bk.  6,  L.  ed.  405;  United  Hartfiel,  24  Wis.  60;  Beckham  w.  Nacke, 
States  V.  The  Malek  Adhel,  43  U.  S.  (2  56  Mo.  546 ;  Re§.  v,  Robbins,  i  Car.  &  K. 
How.)  210;  bk.  II,  L.  ed.  239;  United  452;  Reg.  %\  Olitier,  10  Cox,  C.  C.  402; 
States  V,  Liddle,  2  Wash.  C.  C.  205 ;  Unitfed  Reg.  v,  Mycock,  1 2  Cox,  C.  C.  28 ;  Reg.  v. 
States  V.  Ortega,  2  Wash.  C.  C.  531;  Booth,  12  Cox,  C.  C.  231 ;  Re|.  «/.  Prince, 
United  Slates  v.  Benner,  Baldw.  C.  C.  234 ;  L.  R.  2  C.  C.  1 54.  Compare  Miller?/.  State, 
People  V,  Torres,.  38  Cal.  141;  State  v.  3  Ohio  St.  475;  i  Bish.  Cr.  L.  (6th  ed.) 
Matthews,  20  Mo.  55;   State  v.  Graham,  §301. 

46  Mo.  490;  Cutter  v.  State,  36  N.  J.  L.  *5.  Commonwealths.  Doane,  55  Mass.  (i 

{7  Vr.)   125;   Logue  v.  State,  38   Pa.  St.  Cush.)  5;   State  v.  Homes,  17   Mo.   379; 

265;  State  V,  Belk,  76  N.  C.  10;  People  v.  State  v.  Bond,  8  Iowa,  540. 

Muldoon,  2  Parker,  Cr.  R.  (N.   V.)    13;  6.  Guthrie  t'.  State  (Tex.  Ct.  App.),  May, 

Johnson  v.  State,  26  Tex.  117;  Common-  1887. 

wealth  V.  Kirby,  56  Mass.  (2  Cush.)  577;  7.  Smith  «/.  State,  55  Ala.  i;  Schuster  «>. 

Rex  V.  Ricketts,  3  Camp.  68;   Yates  v.  State,  48  Ala.  199;  State  v.  Hallett,  8  Ala. 

People,  32  N.  y.  500.  159;  Barnes  «/.  State,  19  Conn.  398;  Far- 

In  Maryland.  —  But  under  the  Maryland  mer  v.  People,  77  III.  322;  McCutcheon  v. 

statute  an  honest  mistake  of  fact,  leading  People,  69  111.  601 ;  Hood  z\  State,  56  Ind. 

to  the  publication  of  libellous  matter,  is  263;  Brown  «/.  State,  24  Ind.  113;  Farbach 

no  defence.    Richardson  v.   State  (Md.),  «/.  State,  24  Ind.  77  ;  Goetz  z/.  State,  41  Ind. 

5  Cent.  Rep.  565.  162  ;  Stern  v.  State,  53  Ga.  229 :  State  v. 

4.  Commonwealth  v,  Kirby,  56  Mass.  Ruhl,  8  Iowa,  447 ;  Stale  v,  Newton,  44 
(2  Cush.)  577;  United  States  v.  Pearce,  2  Iowa,  45;  Davis  v.  Commonwealth,  13 
McL.  C.  C.  14;  State  «/.  Cain,  9  W.  Va.  Bush  (Kv.),  318;  Ulrich?/. Commonwealth, 
559;  Myers  z'.  State,  i  Conn.  502;  Unwinz/.  6Bush  (Ky.),  400;  Commonwealth  v.  Mash, 
Clark,  L.  R.  i  Q.  B.  417.  See  i  Hale,  P.  C.  48  Mass.  17  Met.)  472;  Commonwealth  v. 
6;  I  Russ.  Cr.(9thed.)  46;  4  Bl.  Com.  27 ;  Elwell,  43  Mass.  (2  Met.)  190;  Common- 
Broom,  Leg.  Max.  190;   i  WharL  Cr.  L.  wealth  v.  Thompson,  88  Mass.  (6  Allen) 
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nutate  of  lagid  S%htL 


Ignorance  of  fact  is  admissible  to  negative  a  particular  intent* 
Thus,  it  is  not  extortion  to  receive  money  believed  to  be  due ;  nor 
is  it  an  offence  to  resist  an  officer,  honestly  supposing  him  to  be 
a  private  person  ;  nor  to  capture  a  vessel,  when  the  captured 
vessel  was  honestly  supposed  to  be  piratical.* 

3.  Mistake  of  Legal  Rights,  —  Where  a  man  acts  in  good  faith 
upon  a  mistaken  view  of  his  legal  rights,  and  not  from  wantonness 
or  evil  intent,  or  in  the  honest  execution  of  a  supposed  duty,  his 
acts  will  be  excused ; '  as  there  can  be  no  conviction  for  a  crim- 
inal offence  without  proof  of  guilty  knowledge  and  guilty  intent. 


591 ;  s.  c,  93  Mass.  (11  Allen)  23;  Thomp- 
son V  Thom|ison,  114  Mass.  566;  Com- 
monwealth z/.  Emmons,  98  Mass.  6;  Com- 
monwealth V,  Goodman,  Ofj  Mass.  117; 
Commonwealth  v.  Lattinville,  120  Mass. 
tSs;  Commonwealth  v,  Finnegan,  124 
Mass.  324;  Commonwealth  v,  Boynton, 
84  Mass.  (2  Allen)  160;  Commonwealths. 
Farren,  91  Mass.  (9  Allen)  489;  Common- 
wealth V,  Nichols,  92  Mass.  (lO  Allen)  199; 
Commonwealth  v.  Waile,  93  Mass.  (11 
Allen)  264;  Commonwealth  v.  Smith,  103 
Mass.  444;  Commonwealth  v,  Raymond, 
97  Mass.  567 ;  Commonwealth  ^.  Bradford, 
jb  Mass.  (9  Met.)  268;  State  v.  Heck,  23 
Minn.  549;  Beckham  v,  Nacke,  56  Mo.  546; 
State  V,  Griffith,  67  Mo.  287;  State  v.  Bait 
St.  Nav.  Co.,  13  Md.  187;  Minor  v.  Hap- 
persett,  53  Mo.  58;  State  v,  Stimson,  24 
N.  J.  L.  (4  Zab.)  478;  State  v.  Hause,  71 
N.  C.  518;  State  v.  Hart,  6  Jones  (N.  C),  L. 
^ ;  Crabtree  v.  State,  30  Ohio  St.  3S2 ; 
Farrell  v.  State,  32  Ohio  St.  456;  State  v. 
Goodenow,  65  Me.  30 ;  State  v*  Smith,  10 
R.  I.  258;  State  V,  Melville,  11  R.  I.  417; 
Duncan  v.  State,  7  Humph.  (Tenn.)  148; 
McGuire  t^.  State,  7  Humph.  (Tenn.)  54; 
Lawrence  v.  Commonwealth,  30  Gratt. 
(Va.)  845;  State  v,  Cain,  9  W.  Va.  559; 
United  States  v.  Dodge,  Deady,  U.  S.  D.  C. 
186;  United  States  v.  Anthonv,  11  Blatchf. 
C.  C.  200;  People  V,  2^igcr,  6  Parker,  Cr. 
R.  (N.  Y.)  355;  Rex  v,  Myddlcton,  6  T. 
R.  739;  Reg.  V.  Robins  i  Cam  &  K.  456; 
Reg.  V.  Olifter,  10  Cox,  C.  C.  402;  Reg.  v. 
Booth,  12  Cox,  C.  C.  231 ;  Reg.  v.  Green,  3 
Fost.  &  F.  274;  Reg.  V.  Hibbert,  L.  R.  i  C. 
C.  184.  See  also  i  Whart.  Cr.  L.  (8ih  ed.) 
sec.  88. 

1.  People  V,  Reed,  47  Barb.  (N.  Y.)  2'J5; 
United  States  v.  Carr,  i  Woods,  C.  C.  480; 
Reg.  V.  Keed,  Carr.  &  M.  306;  Merry  v. 
Green,  7  Mees.  &  W.  623;  Rex  v,  Levett, 
Cro.  Car.  538 ;  Hudson  v,  MacRae,  4  Best 
&  S.  585;  Reg.  V.  Macleod,  12  Cox,  C.  C. 
534;  Reg.  V,  Hicklin,  L.  R.  3  Q.  B.  360; 
Hearne  v.  Garton,  2  El.  &  E.  66.  See  also 
I  Whart.  Cr.  L.  (8th  ed.)  sec.  87;  4  Bl. 
Com.  i79i  I  Hale,  P.  C.  42,  501 ;  2  Hale, 
P.  C.  41 1 ;  3  Inst  52,  211;  Oliver  v.  Slate, 
17  Ala.  587;  Isham  v.  State,  38  Ala.  213; 


Farbach  v.  State,  24  Ind.  77;  Rineman  ». 
State.  24  Ind.  80 ,  Squire  v.  State,  46  IikL 
459;  People  V,  Wilson,  64  III.  19;;  Com- 
monwealth V,  Smaltz,  3  Bush  (Ky.),  32; 
Commonwealth  v,  Kirby,  56  Mass.  (2Cush.) 
^77 ;  Commonwealth  v.  Rogers,  48  Mass. 
(7  Met.)  500;  CommonwealU)  v.  Power,  4S 
Mass.  (7  Met.  596;  Curtis  v,  Mussey,  73 
Mass.  (6  Gray)  261;  Commonwealth  v. 
Wentworth,  118  Mass.  441 ;  Hourigan  v, 
Nowell,  no  Mass.  470;  Commonwealth 
V.  Presby,  80  Mass.  (14  Gray)  65;  Siaic  v. 
Shippey,  f  o  Minn.  223 ;  State  v,  0*Connor, 
xi  Mo.  389 ;  Communwealih  v,  Viall,  84 
Mass.  (2  Allen)  512;  Sute  v.  Rotfaerford, 
I  Hawks  (N.  C),  457 ;  State  v,  Roane.  2 
Dev.  (N.  C.)  L.  58 ;  State  v,  Scott,  4  Ired. 


(N.  C.)  L.  409;  Grainger  v.  State,  5  Ycrg. 
(Tenn.)  459;  Tom  v.  State,  8  Humph. 
(Tenn.)  86;   Duncan  v.  State,  7  Hnmph. 


iph. 


(Tenn.)  148;  United  States z/. Taylor, 5 McL 
C.  C.  242 ;  United  States  v,  Pearce,  2  McL 
C.  C.  14;  Yates  v.  People,  32  N.  Y.  509 

2.  Yates  v.  People,  32  N.  Y.  509;  State 
V.  Cutter,  36  N.  J.  L.  (7  Vr.)  125 ;  Loguer. 
Commonwealth,  38  Pa.  St.  265;  State  v. 
Belk,  76  N.  C.  10;  People  p.  Muldoon,2 
Parker,  Crim.  Rep.  (N.  Y.)  13;  Johnson 
V.  State,  26  Tex.  117;  Conmion wealth  r. 
Kirby,  56  Mass.  (2  Cush.)  577 ;  Rex  v, 
Ricketts,  x  Camp.  68;  United  Slates  v. 
Liddle,  2  Wash.  C.  C.  205;  United  States 
V.  Ortega,  4  Wash.  C.C.  531 ;  United  States 
%t.  Benner,  Baldw.  C.  C.  234;  People  v, 
Torres,  38  Cal.  141;  The  Marianna  Flora, 
24  U.  S.  (II  Wheat.)  t ;  bk.  6,  L.  ed.  405; 
Clow  V,  Wright,  Brayt.  ( Vt.)  118.  Com/Hire 
U  nitcd  States  v.  The  Malek  Adhel,  43  U.  S. 
(2  How.)  210;  bk.  II,  L.  ed.  239. 

3.  Witt  V.  State,  9  Mo.  663;  State  v. 
Homes,  17  Mo.  379;  State  v,  Newkirk,  49 
Mo.  84;  Stern  v.  State,  5^  Ga  229;  Brown 
V.  State,  24  Ind.  77;  Goetz  v.  State,  41 
Ind.  162;  Crabtree  v.  State,  y>  Ohio  St. 
382  ;  Farrell  z\  State,  32  Ohio  St.  456; 
People  V.  Anderson,  44  Cal.  6s ;  People  r. 
I^mb,  54  Barb.  (N.  Y.)  342;  Patterson  v. 
People,  46  Barb.  (N.  Y.)  625;  Yates  r.  Peo- 
pie,  32  N.  Y.  50Q;  United  States  v.  Rail- 
road Cars,  I  Abb.  C.  C.  196;  State  v, 
Gardner,  5  Nev.  377. 


AMUoit  or  IQitake. 


CRIMINAL  LAW. 


Ignoraaee  of  taet 


And  the  guilt  or  innocence  of  the  person  accused  depends  on  the 
circumstances  as  they  appear  to  him. 

A  man  will  be  excused  who  acts  in  good  faith  upon  a  mistaken 
view  of  his  rights,  and  not  from  wantonness  or  evil  intent ;  as  there 
can  be  no  conviction  for  a  criminal  offence  without  proof  of  guilty 
knowledge  and  guilty  intent,  and  his  guilt  or  innocence  depends 
on  the  circumstances  as  they  appear  to  him ;  so  where  one  un- 
lawfully removed  a  certain  seal  in  ignorance  of  its  character,  but 
in  the  honest  execution  of  a  supposed  duty ;  or  where  an  officer, 
supposing  he  had  authority  to  issue  a  license,  there  being  no 
fraudulent  intent,  the  issuance  is  not  criminal ;  or  where  a  person 
by  mistake  kills  the  hogs  of  the  wrong  person,  he  is  not  liable.^ 

And  an  honest  misapprehension  of  the  law,  unless  induced  by 
gross  carelessness,  or  gross  ignorance  of  the  law,  may  be  set  up 
by  executive  or  quasi  judicial  officers.* 

VnL  ^[noranoe  of  Fact.  —  It  is  a  well-established  principle  of 
law,  that  ignorance  of  fact  is  no  defence  where  the  statute  makes 
the  offence   indictable  irrespective  of  guilty  knowledge.'    But 

1.  People  V,  Anderson,  44  Cal.  65 ;  Stern  ton,  44  Iowa,  45 ;  Davis  v.  Commonwealth, 

v.State,  53 Ga.  229;  Brown  2^. State,  24  Ind.  13  Bush  (Ky.),  318;    Ulrich  v.  Common- 

113;  Farbach  v.  State,  24  Ind.  77  ;  (^oetz  wealth, 6  Busli  (Ky.),  400;  Commonwealth 

V,  State,  41  Ind.  162;  Witt  v.  State,  9  Mo.  v.  Mash,  48  Mass.  (7  Met.)  472;  Common- 

663;  State  V.  Homes,  17  Mo.  379;  State  wealth  v,  £1  well,  48  Mass.  (2  Met)  190; 

V.  New kjrk,  49  Mo.  84;  State  2/.  Matthews,  Commonwealth   v.  Thompson,  88    Mass. 

so  Mo.  55;  State  v.  Graham,  46  Mo.  490;  (6  Allen)  591 ;  s.  c,  03  Mass.  (11  Allen) 

State  V.  Gardner,  5  Nev.  ;j77;  Crabtree  v,  23;   Thompson  v,  Thompson,  114  Mass. 


-  'v-377; 
State,  30  Ohio  St.  382;  Farrell  v.  State, 
j2  Ohio  St.  456;  People  v.  Lamb,  54 
Barb.  (N.  Y.)  342;  Patterson  v,  Peopfe, 
46  Barb.  (N.  Y.)  625;  Yates  v.  People,  32 
K.  Y.  509;  United  States  v.  Railroad  Cars, 
I  Abb.  C.  C.  196. 


S66;  Commonwealth  v.  Emmons,  98  Mass. 
6;  Commonwealth  v,  Goodman,  97  Mass. 
117;  Commonwealth  v.  Lattinville,  120 
Mass.  385;  Commonwealth  v,  Finnegan, 
1 24  Mass.  324 ;  Commonwealth  v.  Boynton, 
84  Mass.  (2  Allen)   160;   Commonwealth 


2.  Lining  v,  Bentham,  2  Bay  (S.  C.)  i;  t/.  Farren,9i  Mass.  (9Anen)489;  Common- 
State  V,  Jonnson,  2  Bay  (S.  C),  385 ;  State  wealth  v,  Nichols,  92  Mass.  ( to  Allen)  199; 
V.  Johnson,  i  Brev.  (S.  C.)  1 55 ;  State  z/.  Commonwealth  v,  Waite,  93  Mass.  (11  Al- 
Porter,  3  Brev.  (S.  C.)  176;  State  v,  Mc-  len)  264;  Commonwealth  v.  Smith,  103 
Donald,  3  Dev.  (N.  C)  L.  468;  Cutter  v,  Ma.ss.444;  Commonwealth  z/.  Raymond, 97 
Stale,  36  N.J.  L.  (7  Vr.)  125;  State  t^.Gard-  Mass.  567;  Commonwealth  v. 'Bradford, 
ner,  2  Mo.  28 ;  Commonwealth  v.  Shed,  jo  Mass.  (9  Met.)  268 ;  State  v.  Heck,  23 
I  Mass.  227;  State  v.  McDonald,  4  Harr.  Minn.  549;  Beckham  z/.  Nacke,  56  Mo.  546; 
(Del.)  555;  State  v.  Porter.  4  Harr,  (Del.)  State  v,  Griffith,  67  Mo.  287  ;  State  v.  Bait. 
556;  Floggatt  V.  Bigley,  6  Humph.  (Tenn.)  St.  Nav.  Co..  13  Md.  187 ;  Minor z/.  Happer- 
236 ;  Jacobs  v.  Comttionwealth,  2  Leigh  sett,  53  Mo.  58  ;  State  v.  Stimson,  24  N.J.  I^. 
(Va.),  709;  People  v.  Calhoun,  3  Wend.  (4Zab.)478;  State  v.  Ilause,  71  N.  C.518; 
(N.  Y.)  420,  People  v.  Coon,  15  Wend.  Stale  v.  Hart,  6  Jones  (N.  C),  L.  389;  Crab- 
(N.  Y.)  277;  Rex  V.  Jackson,  i  1.  R.653;  tree  v.  .State,  30  Ohio  St.  382;  Farrell  v. 
Rex  2/.  Fielding,  2  Burr.  719;  Rex  z/.  Bar-  State,  32  Ohio  St.  456 ;  State  z/.  Goodenow. 
rat,  2  Doug.  4b5;  Rex  v,  Stukely,  12  Mod.  65  Me.  30;  State  v.  Smith,  10  R.  I.  25$  ; 
49^-  Duncan  v.  State,  7  Humph.  (Tenn)  148; 

3.  .Smith  V,  State,  55  Ala.  i ;  Schuster  v.  McGuire  z/.  .^tate,  7  Humph.  (Tenn  )  54  , 
Slate,  48  Ala.  199;  State  v,  Hallett,  8  Ala.  State  v.  Melville.  11  R.  I.  417  ;  Lawrence 
159;  Barnes  v.  State,  19  Conn.  398;  Far-  z'.  Commoiuvealth,  30  Gratt.  (Va.)  845; 
mer».  People,  77  111.  322;  McCutcheon  v.  State  v  Cain,  9  W.Va.  5S9;  United  Stales 
People.  69  111.  6ot  ;  Hood  z'.  State,  56  Ind.  v.  Dodge,  Deacly,  U.  S.  D.  C.  186;  United 
263;  Brown  v.  State,  24  Ind.  113;  Far-  States  7/.  Anthony,  11  Blatchf.  C.  C  200; 
bach  V.  State,  24  Ind.  77  ;  Goetz  v.  State,  People  v.  Zeij^er,  6  Parker,  Cr.  R.  (N.  Y.) 
41  Ind.  162;  Stem  v.  State,  53  Ga.  229;  355;  Rex  z/.  Myddleton,  6  T.  R.  739;  Reg. 
Slate  V.  Ruhl,  8  Iowa,  447 ;  State  v.  New-  v.  Robins,  i  Carr.  &  K.  456 ;  Reg.  v.  Olifier, 
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ignorance  of  fact  is  admissible  to  negative  a  particular  intent^ 
And  an  honest  misapprehension  of  the  ownership  of  property,  it 
has  been  held,  will  excuse  larceny.* 

IX.  ^[noranoe  of  Law. —  Ignorance  of  law  is  no  excuse  for  the 
commission  of  crime,  nor  does  it  justify  an  unlawful  act,  nor  con- 
stitute a  defence  in  a  prosecution  for  the  violation  of  the  law,* 
because  every  one  is  presumed  to  know  the  laws  of  the  country  in 
which  he  dwells,  or  in  which  he  transacts  business.*  And  this 
is  true,  even  though  the  statute  rendering  the  act  illegal  is  so 
recently  passed  that  it  was  impossible  to  know  of  its  existence.* 

Ignorance  of  the  law  after  promulgation  of  a  statute  by  publica- 


lo  Cox,  C  C.  402;  Reg.  V.  Booth,  12  Cox, 
C.  C.  231 ;  Reg.»  Green,  3  Fost.  &  F.  274; 
Reg.  V.  Hibbcrt,  L.  R.  i  C.  C.  184.  See 
also  I  Whart.  Cr.  L.  (8th  ed.)  §  88. 

Obotnictiiig  Highway.  ~  Thus,  an  indict- 
ment lies,  though  It  is  in  dispute  whether  the 
land  is  a  highway.  State  v,  Kiscle  (Minn.), 
33  N.  W.  Rep  785- 

1.  Oliver  v  State,  17  Ala.  587 ;  Isham 
V.  State,  38  Ala.'  213;  Farbach  v.  State,  24 
Ind.  77;  Rineman  v.  State,  24  Ind.  80; 
Squire  v.  State,  46  Ind.  459;  People  v. 
Wilson,  64  III  195;  Commonwealth  z/. 
Smaltz,  3  Bush  (Ky.),  32;  Commonwealth 
V.  Kirby,  56  Mass.  (2  Cush.)  577;  Com- 
monwealth t/.  Rogers,  48  Mass.  (7  Met.) 
JOG ;  Commonwealth  v.  Power,  48  Mass.  (7 
Met.)  596;  Curtis  v.  Mussey,  72  Mass.  (6 
Gray)  261 ;  Commonwealth  v,  Wentworth, 
iiS  Mass.  441;  llourigan  r.  Nowell,  no 
Mass.  470;  Commonwealth  v.  Presby,  80 
Mass,  (14  Gray)  65;  States.  Shippey,  10 
Minn.  223;  State  r.  O'Connor,  31  Mo. 
389;  Commonwealth  v,  Viall,  84  Mass. 
(2  Allen)  512;  State  v.  Rutherford,  i 
Hawks  (N.  C),  457;  State  v.  Roane,  2 
Dev.  (N.  C.)  L.  58;  State  v.  Scott,  4  Ired. 
(N.  C.)  L.  409;  Grainger  v.  State,  5  Yerg. 
(Tenn.)  4 to;  Tom  r.  State,  8  Humph. 
(Tenn.)  80;  Duncan  v.  State,  7  Humph. 
(Tenn.)  148;  U.  S.  v.  Taylor,  5  McL.  C.  C. 
242;  IJ.  S.  V.  Pearce,  2  Mcfl.  C.  C.  14; 
Yates  2/.  People,  32  N.  Y.  509;  People  ^^ 
Reed,  47  Barb.  (M.  Y.)  235 ;  U.  S.  v.  Carr, 
I  Woods,  C.  C.  480;  Reg.  v.  Reed,  Carr. 
%L  M.  306;  Merry  v.  Green.  7  Mees.  &  W. 
623;  Rex  V.  Levett,  Cro.  Car.  538;  Hudson 
V.  MacRae,  4  Best  &  S.  585;  Keg.  v.  Mac- 
leod,  12  Cox,  C.  C.  534;  Reg.  «'.  HickMn, 
L.  R.  3  Q.  B.  360;  Hearne  v.  Garton,  2  El 
&  E.  66.  See  also  i  Whart.  Cr.  L,  (8th 
ed.)  §  87;  4  BI.  Com.  179;  I  Hale,  P.  C. 
42,   501;   2  Hale,  P.  C.  411;   3  Inst.  52, 

2If. 

8.  Commonwealth  v.  Doane,  55  Mass. 
(1  Cush.)  5;  Slate  v.  Homes,  17  Mo. 
State  V.  Bond,  8  Iowa,  540. 

3.  United  States  v.  Learned,  i  Abb.  U.  S. 
483;  s.  c,  II  Inter.  Kev.  Rec.  149;  The 
Shark,  Blatchf.  Prize  Cas.  215;  The  Ann, 


379; 


1  Gall.  62;  United  States  v,  Anthonv,  11 
Blatchf.  C.  C.  200 ;  United  States  v.  Tainior, 
II  Blatchf.  C.  C.  374;  United  States  r. 
Conner,  3  McL.  C.  C.  573;  Schuster  r. 
State,  48  Ala.  199;  Hoover  v.  State,  59 
Ala.  57;  Brent  v.  State,  43  Ala.  297; 
Dickens  v.  State,  30  Ga.  383;  Sumner  r. 
Beeler,  50  Ind.  341 ;  Winchart  v.  Sutc,  6 
Ind.  30;  Wayman  v.  Commonwealth,  14 
Bush  (Ky.),  467;  State  ».  Goodenow,  65 
Me.  30;  s.  c,  I  Am.  Cr.  Rep.  42;  Com 
monwealth  v.  Bagley,  24  Mass.  (7  Pick.) 
279;  Commonwealth  v,  Elwell,  43  Ma:>s. 
(2  Met.)  190;  Commonwealth  v.  Goodman, 

97  Mass.  117  ;  Commonwealth  r.  Eromons, 

98  Mass.  6;  Black  v.  Ward,  27  Mich.  191; 
Whitton  V,  Slate,  37  Miss.  379;  Cutter  r. 
State,  36  N.  J.  L.  (7  Vr.)  125;  State  r. 
Halstcd,  39  N.  T.  L.  (10  Vr.)  402;  SUtc  i. 
Boyett,  10  Ired.  (V.  C.)  336;  People  :. 
Powell,  63  N.  Y.  88;  McGuire  v.  State.; 
Humph.  (Tenn.)  54;  Walker  v,  Sute,  2 
Swan  (Tenn.),  2S7 ;  Chaplin  v.  State,  7  Tex. 
A  pp.  87;  Reg.  V,  Moodie,  20  Up.  Can. 
Q.  B.  389;  Unwin  v.  Clarke,  L.  R.  i  Q.  T. 
417;  Reg.  z\  Mailloux,  3  Pugs.  493;  Rex 
V.  Bailey,  Russ.  &  R.  C.  C.  i ;  Rex  r. 
Esop,  7  Carr.  &  P.  456;  Reg.  r.  Good,  i 
Carr.  &  K.  185 ;  Reg.  v.  Hoatson,  2  Carr. 
&  K.  777 ;  Reg.  v.  Price,  11  Ad.  &  E.  727. 
See  also  4  Bl.  Com.  27 ;  i  Hale,  P.  C.  4*: 
Broom,  Leg.  Max.  190 ;  3  Greenl.  Ev.  sec. 
20;  I  Whart.  C.  L.  (8th  ed.)84;  i  Ru^s. 
Cr.  (9th  ed.)  46;  I  Bish.  C.  L.  (6th  cd.i 
sec.  294. 

4.  McConico  v.  State,  49  Ala.  6;  The 
Joseph,  21  U.  S.  (8  Cr.)  451 ;  bk.  3,  L.  ed. 
621 ;  Wilson  v.  The  Brig  Marj',  Gilp.  C.  C. 
31 ,  Webster  r.  Sanborn,  47  Me.  471 ;  Lincoln 
V.  Shaw,  17  Mass.  4(0;  Commonwealth  r. 
Bagley,  24  Mass.  (7  Pick.)  279;  Shattuck 
V.  Woods,  1 8. Mass.  (i  Pick.)  171;  Whition 
7'.  State,  37  Miss.  379;  Walker  r.  State, 

2  Swan  (Tenn.),  287 ;  Lvon  v,  Richmond,  2 
Johns.  Ch.  (N.  Y.)  51 ;  dambioso  r.  Maffett, 
2  Wash.  C.  C.  98;  Reg.  f.  Moodie,  20  Up 
Can.  Q.  B.  389. 

6.  Bank  of  Mobile  v.  Murphy,  8  Ala. 
119;  Heard  v.  Heard,  8  Gau  j8o;  The  Ann, 
I  Gall.  C.  C.  62. 
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tion  11^  criminal  negligence.*  Even  resident  foreigners  are  not 
excused  by  ignorance  of  the  law,  and  this  rule  applies  to  minis- 
terial officers  resident  abroad:* 

Ignorance  of  the  law  of  a  foreign  country  is  merely  ignorance 
of  a  fact  which  no  one  can  be  conclusively  presumed  to  know.* 
And  a  custom  of  a  country  to  do  an  act  cannot  be  used  as  a  defence 
in  an  action  for  violating  the  positive  law.*  While  ignorance  of 
the  law  is  no  excuse  for  crime,  yet  it  is  a  matter  to  be  considered 
in  mitigation  of  punishment.*  It  is  only  in  cases  where  a  special 
mental  condition  is  involved,  or  where  intent  is  of  the  essence  of 
the  crime,  that  the  existence  of  knowledge  of  the  law  is  open  to 
inquiry.® 

Where  parties  riotously  destroy  a  house,  believing  at  the  time 
that  it  belonged  to  one  ot  their  number,  ignorant  or  the  law,  the 
question  of  knowledge  of  the  law  may  be  raised.''  Or,  where  one 
converts  the  money  of  another  to  his  own  use,  under  the  erroneous 
impression  that  it  became  his  by  finding  it.® 

But  where  an  act  is  unlawful,  an  intent  to  do  the  act,  with  full 
knowledge  of  the  facts,  is  a  criminal  intent,  irrespective  of  the 
knowledge  of  the  law,  or  that  the  act  was  unlawful.® 

X.  Self-Defence.  —  If  defendant  was  assaulted  by  deceased  in 
such  manner  as  to  induce  in  his  mind  a  well-grounded  belief  that 
he  was  actually  in  danger  of  death  or  great  bodily  harm,  he  was 
justified  in  defending  himself,  whether  the  danger  was  real  or  only 
apparent.*®  And  when  an  unlawful  and  violent  attack  is  made  on 
one,  which  reasonably  indicates  that  serious  bodily  injury  is 
about  to  be  inflicted,  the  assailed  may  kill  his  assailant  at  once.** 

1.  Culbreath  v.  Culbreath,   7  Ga.   64;  s.  c,  i  Am.  Cr.  R.  42;  United  States  v, 

Dickens  v.  State,  30  Ga.  383 ;   State  v,  Anthony,  1 1  Dlatchf.  C.  C.  200. 
Goodenow,  6$  Me.  30;  s.  c,  i  Am.  Cr.  R.       10.  Crews  v.  People,  120  111.  317;  s.  c,  ^ 

42;   United  States  v.  Fourteen  Packages,  West.  Rep.  691;  Panton  v.  People  (Ill.)t  ' 


Gil  p.  C.  C.  235;  The  Ship  Cotton  Planter,    West.  Rep.  357 ;  Brennan  v.  People,  15  111. 
Paine,  C.  C  23.  512;  Chicago  v.  Smith,  48   III.  107;   Pol- 

%,  Cambioso  v,  Maffett,  2  Wash.  C.  C.    lard  v,  Peopje,  69  III.  148. 


98;  Sumner  v,  Bceler,  50  I nd.  341.  The  Common-LiEiw  Bight  of  Self-Befenoe 

3.  Haven  v.  Foster,  26  Mass.  (9  Pick.)  is  not  impaired  by  statute,  making  it  an  in- 
112.  dictable  offence  to  fight  in  a  public  place 

4.  Bankus  v.  State,  4  Ind.  Tf4.  with  deadly  weapons.    Hunter  v.  State,  62 

5.  Rex  V,  £sop,  7  Carr.  &  P.  456.  Miss.  Q40. 

6.  Cutler  v.  State,  36  N.  J.  L.  (7  Vr.)  Inlllinoifl.  —  If  a  person  is  assaulted  in 
125;  State  V.  Gates,  17  N.  H.  373;  .State  v,  such  a  manner  as  to  produce  in  a  reason- 
Knox,  Phil.  (N.  C.)  312;  Lossen  i'.  State,  able  person  a  belief  that  he  is  in  danger  of 
62  Ind.  437;  Commonwealth  r.  Cornish,  6  losing  his  life,  or  of  suffering  great  bodily 
Binn.  (Pa.)  249;  Dye  v.  Commonwealth,  7  harm,  he  will  be  justified  in  defending  him- 
Gratt.  (Va.)  662 ;  Commonwealth  v.  Cook,  self,  though  the  clanger  be  not  real,  but  only 
I  Rob.  (Va.)  729;  United  States  z/.  Conner,  apparent.  Crews  v.  People,  120  111.  317  ; 
3  McL.  C.  C.  573 ;  Reg.  v,  Langford,  Carr.  s.  c,  8  West.  Rep.  691. 

&  M.  602;  Rex  V,  Pedley,  i  Leach,  C.  C.  In    Kiohigan.  —  Where      one      strikes 

15;  Reg.  V,  Schlesinger,  10  Q.  B.  N.  S.  another  in  a  quarrel  provoked  by  the  lat- 

O;  Reg.  V.  Mascot,  10  Mod.  192.  ter  and  his  friends,  the  former  should  not 

7.  Reg.  V.  Reed,  Car.  &  M.  303.  be  confined  to  the  right  to  repel  the  actual 

8.  Keg.  V,  Langford,  Car.  &  M.  602.  assault.     People  v,  Ross  (Mich.),  9  WesL 

9.  Hoovers'.  State,  50  Ala.  57 ;  Culbreath  Rep.  555. 

V,  Cnlbreath,  7  Ga.  64  ;  Dickens  v.  State,  30  11.  Williams  v.  State  (Tex.  App.  Dec 

Ga.  383;  State  v,  Goodenow,  65  Me.  30;  1886). 
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To  justify  homicide  as  having  been  done  in  self-defence,  accused 
must  have  apparently  been,  and  must  have  believed,  he  was  in 
imminent  danger  at  the  time  of  the  act.*  But  a  person  is  not  jus- 
tified in  killing  his  assailant  who  is  unarmed,  and  is  not  his  supe- 
rior in  physical  power.*  Nor  is  a  person  justified  in  killing  another 
merely  because  the  latter  carried  a  pistol,  whether  he  had  a  right 
to  carry  it  or  not,  where  no  attempt  was  made  to  use  it.' 

The  right  of  self-defence  depends  upon  defendant's  belief,  with 
reasonable  grounds  therefor,  that  he  was  then  in  danger  of  death, 
or  of  great  bodfly  harm.*  And  the  fact  that  deceased  was  in- 
toxicated, and  that  defendant  sold  him  liquor,  did  not  deprive 
defendant  of.  the  right  to  protect  himself  against  the  assault  of 
deceased.*  Where  a  person  has  reasonable  cause  to  apprehend  a 
design  on  the  part  of  another  to  do  him  great  bodily  harm,  and 
there  is  reasonable  cause  to  apprehend  immediate  danger,  he  may 
act  upon  appearances,  and  may  kill  his  assailant,  if  necessary,  to 
avoid  the  danger.® 

1.  Duty  to  retreat.  —  It  is  the  duty  of  the  assailed  to  retreat, 
unless  he  thereby  incurs  greater  danger ;  and  the  fact  that  he  will 
not  be  safer  by  such  retreat  does  not  excuse  from  this  duty.' 

Although  a  man  should  be  in  the  wrong  in  the  first  instance,  yet 
a  space  for  repentance  is  always  open  ;  and  where  a  combatant  with- 
draws as  far  as  he  can,  and  his  adversary  pursues  him,  if  the  taking 
of  life  becomes  necessary  to  save  his  own,  he  will  be  justified.* 

2.  Insulting  Words  and  Menacing  Gestures,  —  Insulting  epithets 
or  opprobrious  words  will  not  justify  an  assault*  Words  of 
reproach,  or  gestures,  however  irritating  or  provoking,  do  not 
constitute  justification  or  excuse  in  law  for  killing.*® 

3.  Threats.  —  Threats  made  by  deceased  are  not  admissible  in 
evidence  except  under  the  defence  of  self-defence.**  The  threats 
must  have  been  directed  to  the  accused,  and  not  to  his  son  who 
was  the  party  attacked.** 

Threats  alone  unaccompanied  by  any  overt  act  or  outward 
demonstration  will  not  justify  hostile  acts  toward  those  making 
the  threats.** 

One  against  whom  threats  have  been  made  by  another  is  not 
justified  in  assaulting  him  unless  the  threatener  makes  some 
attempt  to  execute  his  threats.** 

1.  People  V.  Gonzales  (Cal.  Jan.  1887).       9.  State  v.  Griffin  (Mo.),  3  West  Rep. 

8.  Wall  V.  State  (Miss.  Feb.  1887).  S20. 

8.  Stater. Griffin  (Mo.),  j  West,  kep.820.       10.  State  v  Elliott,  90  Mo.  350;  7  West 

4.  Short  V,  Commonwealth  (Ky.),4  S.  W.    Rep.  285. 

Rep.  810.  11.  State  v,  Clum,  90  Mo.  482;  s.  c,  8 

5.  Nichols  V.  Winfrey, *9o  Mo.  403;  s.  c,    West.  Rep.  209. 

7  West.  Rep.  150.  12   State  v.  Downs,  91  Mo.  19;  s.  c,  8 

6.  Nichols  V,  Winfrey,  90  Mo.  403;  s.  c,    West.  Rep.  24 

7  West.  Rep.  150.  13    Slate  v.  Clum,  90  Mo.  482;  s.c  8 

7.  Carter  v.  State  (Ala.),  2  Southern  Rep.  West.  Rep.  209 ;  Anderson  v.  Territory  ( N 
766.  Mex.),  90  Mo.  482 ;  s.  c,  8  West  Rep.  209. 

8.  State  V.  Partlow,  90  Mo.  608 ;  s.  c,  14.  State  v.  Rider  (Mo.),  6  West  Rep 
%  West.  Rep.  274.  458. 
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Where  defendant  provoked  the  difficulty,  threats  made  by  the 
deceased*  or  what  his  character  may  have  been  for  violence,  will 
not  excuse  the  homicide.^ 

XL  Acting  under  Legal  Advice.  —  Acting  under  legal  advice  is  no 
protection  against  responsibility  for  acts  done  resulting  in  the  kill- 
ing of  a  person.*  But,  where  A.,  honestly  following  the  advice  of 
counsel,  withholds  property  from  his  schedule  in  bankruptcy  pro- 
ceedings, his  affidavit  thereto  is  not  perjury,  although  f^lse  in  law.* 

An  official  opinion,  or  the  advice  of  a  justice,  under  which  a 
person  acts,  affords  no  excuse  for  the  violation  of  law,  and  con- 
stitutes no  defence.* 

An  illegal  act  cannot  be  justified  by  an  order  from  a  superior 
authority,  whether  parent,  master,  or  military  superior,  in  the 
absence  of  actual  duress.  But  the  illegality  of  the  act  must  appear 
on  the  face  of  the  order.*  But  a  soldier  acting  under  the  orders 
of  his  superior  officers  will  be  protected,  where  he  is  bound  by  law 
to  obedience.® 

XTT,  Ezonse  and  Justification.  —  Uncontrollable  passion  or  excite- 
ment is  no  excuse  for  acts  of  violence,  whatever  may  be  the 
provocation.''  And  an  officer  has  no  right  to  kill  one  attempting 
to  rescue  another  unless  there  is  a  necessity.* 

In  a  case  of  homicide,  the  burden  of  proof  of  circumstances 
excusing  the  crime,  or  in  mitigation,  is  on  the  accused.® 

An  instruction  that  **  Mere,  weakness  of  mind  does  not  excuse 
the  commission  of  crime.  If  one  is  of  sound  mind  he  is  responsi- 
ble for  his  criminal  act,  even  though  his  mental  capacity  be  weak, 
or  his  intellect  of  an  mferior  order,"  is  a  correct  statement  of  the 
law.  The  law  recognizes  no  standard  of  exemption  from  crime, 
less  than  some  degree  of  insanity  or  mental  unsoundness.*®  . 

XTTL  SesponsibiUty  for  Criminal  Acts.  —  All  persons  capable  of 
exercising  their  will  are  responsible  for  their  criminal  acts,  and 
no  persou  shall  be  excused  from  punishment  unless  he  be  expressly 

1.  Jackson  z/.  State  (Ala.  Jan.  1887).        v.  Bugbee,  22  Vt.  32;  State  v.  Nfann,  i 

2.  Weston V.  Commonwealth,  iii  Pa.  St.  Hayw.  (N.  C.)  4;  Mitchell  v.  Harmony,  54 
251 ;  s.  c,  2  Cent.  Rep.  35.  U.  S.  (13  How.)  115;  bk.  14.  L.  cd.  75;  i 

8.  United Stotes V.Conner, 3  McL.,C.C.  Blatchf.  C.  C.   549;    Kendall    v.  United 

573.  States,  37  U.S.  (12  Pet.)  524 ;  bk.  9,  L.  ed. 

4.  Dodd  V,  State,'  18  Ind.  56;  State  v,  1181;  Mitchells.  Harmonv,  i  blatchf.  C. 
Goodenow,  65  Me.  30;  s.c.,  1  Am.Cr.  R.  42.  C.  549;  United  States  v,  Jones,  3  Wash. 

5.  State  V,  Bell,  5  Port.  (Ala.)  365;  C.  C.  209;  United  States  v.  Carr,  1*  Woods. 
Hately  v.  Slate,  15  Ga.  346 ;  Skeen  v.  Mon-  C.  C.  480;  Mostyn  v.  Fabrigas,  Cowp.  161 ; 
keimer,  21  ind.  i ;  Commonwealth  v.  Had-  i  Bish.  Cr.  L.  (6th  ed.)  §355. 

ley,  52  Mass.  66;  Commonwealth  v.  Drew,  6.  Clark  v.  State,  37  Ga.  195;  States. 

J7  Msiss.  (3  Cush.)  279:  Commonwealths.  Rogers,  37  Mo.  367;  State  v,  Sutton,  10 

Hadley,  52  Mass.  ( 1 1  Nfet.)  66;  Common-  R.    I.   159;    Weatherspoon  v.  Woody,  5 

wealth  V.  Blodgett,  59  Mass.  (12  Met.)  56;  Cold.  (Tenn.)  149;  Simmons'  Ct.  Mar.  i 

KUffield  V,  State,  4  How.  (Miss.)    304;  De  Hart's  Mil.  Law,  166;  United  Sutes 

Hays  V.  State,  13  Mo.  246;  State  v,  Bry-  v,  Carr,  i  Woods.  C.  C.  480. 

ant,  14  Mo.  340;  Schmidt  v.  State,  14  Mo.  7.  People  v,  Mortimer,  48  Mich.  37. 

137;  Curtis  V,  KnoK,  2  Denio  (N.  Y.),  341 ;  8.  State  v.  Bland  (N.  C.  May,  1887). 

Brown  v.  Howard,  14  Johns.  (N.  Y)  119;  9.  People  v.  Bush  (Cal.  Jan.  1887), 

Weatherspoon  ».  Woody,  5  Cold.  (Tenn  )  10.  Wartena  v.  State,  105  Ind. 445 ;  s.c, 

149;  SUte  V.  Sparks,  27  Tex.  627;  State  2  West.  Rep.  757. 
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defined  and  exempted  by  the  law  itself.  A  person  is  responsible 
for  all  the  consequences  of  his  act,  whether  the  harm  inflicted  was 
intended  or  not;  as,  if  one  shoots  with  intent  to  kill  a  certain 
person,  but  through  mistaken  identity  he  wounds  another,  he  may 
be  convicted  of  wounding  with  intent  to  kill,  and,  if  he  kills,  he  is 
guilty  of  murder.*  And  if  a  person  wilfully  does  any  unlawful 
and  criminal  act,  he  takes  upon  himself  all  the  legal  and  penal 
consequenc*es  of  such  act,  regardless  of  his  knowledge,  unless 
knowledge  is  made  an  essential  ingredient  of  the  crime.* 

I.  Idiots,  Imbeciles,  and  Deaf -Mutes.  —  But  the  understanding 
may  be  immature  from  idiocy,  or  it  may  be  affected  by  lunacy,  or 
some  derangement  arising  from  disease  of  the  brain  subsequent 
to  its  full  development,  in  which  case  there  is  generally  no  criminal 
responsibility.* 

Idiocy  consists  in  a  deficiency  of  the  mental  faculties,  either 
congenital,  or  the  result  of  arrested  development  during  infancy : 
it  is  sterility  of  mind,  and  not  a  perversion  of  the  understanding.* 
An  idiot  is  a  person  without  understanding,  and  who  is  legally 
presumed  never  likely  to  have  any;  as  where  a  person  cannot 
count  ^wenty,  nor  tell  the  names  of  his  parents,  or  his  own  age.* 
An  idiot  is  considered  at  law  incapable  of  committing  crime;  and 
where  idiocy  exists  in  reference  to  the  particular  act,  the  court  will 
direct  an  acquittal.* 

One  mentally  imbecile  is  incapable  of  committing  crime;'  and 
a  man  deaf  and  dumb  from  his  infancy  is,  in  presumption  of  law, 
an  idiot.®  A  person  born  deaf  and  dumb,  but  not  blind,  is  not  an 
idiot.®  Yet  the  want  of  hearing  may  exist  in  connection  with 
responsibility  for  crime,  and  if  such  a  person  is  shown  to  be  able 
to  comprehend  the  nature  of  his  act,  he  may  be  convicted ;  but 
persons  born  deaf,  dumb,  and  blind,  are  presumed  to  be  idiots,  and 
not  capable  of  committing  crime  ;  yet  the  presumption  may  be  re- 
butted.*® But,  in  the  case  of  deaf-mutes,  malice  cannot  be  implied.** 

1.  Meredith  «/.  State,  60  Ala.  441;  Pco-  Lit.  247;  Fitzh.  Natura  Breiium^  233;  i 

pie  V,   llonshell.   10  Cal,  83;   People  r.  Arch.  Cr.   Pr.    16;    2   Kent;    Com.  573; 

Keefer,  18  Cal.  636;  State  v.  Staunton,  yj  Shelford,  Lun.  2. 

Conn.  421;    Studstill  v.   State.  7  Ga.  2;  6.  McAllister  v.  State,    17    Ala.   434; 

Commonwealth  v.  Webster,  59  Mass.  306;  United  States  %>.  Shult^  6  McL,  C.  C.  121  • 

State  V,  Turner,  Wright  (Ohio),  20 ;  State  People  v,  Sprague,  2  Park.  Cr.  Rep. (N.  Y) 

V.   Smith,   2   Strob.    (S.  C)   77;   Ann  «/.  43;  Vance  v.  Commonwealth,  2  Va.  Cas. 

State,  II  Humph.  (Tenn.)  159.  132:  4  Bl.  Com.  24;  i  Russ.  Cr.  (9th  ed.) 

8.  State  V.    Wyman  (Vi  ),  4  New  Eng.  Ii ;  Reg.  v.  Southey,  4  Fost.  &  F.  864. 

Rep.  126 ;  State  v.  Dana  (Vt.),  5  New  Eng.  7.  Pettigrew  v.  State,  12  Tex-  App.  225. 

Rep.  loS.  8.  Hale,  P.  C.  34. 

8.  4  BI.  Com.  21 ;  i  Russ.  Cr.  (9th  ed.)  9.  Coll.  Lun.  4»  §  S- 

6;  I   W hart.  C.  L.  (8th  ed.)  §  332;  i  Beck,  10.  Commonwealth  v.  Hill,  14  Mass.  207; 

Med.  Jur.  fix  j  Reg.  v,  Shaw,  Law  Rep.  i  State «^.  Harris, 8  Jones.  (N.  C.)L.  136;  Rex 

C.  C.  145.  V,  Steel,  i  Leach,  451 ;  Re^.  ».  Whitfield,  3 

4.  Somers  v.  Pumphrey,  24  Ind.   231;  Car.  &  K.  121;  Rex  v.  Pnchard,  ^  Car.  « 

I  Beck,  Med.  Jur.  722;  Chitt.  Med.  tur.  P.  303;   Shelford,  Lun.  3;  Co.  Litt.42;  I 

§  345;  I  BI.  Com.  302;  Bouv.  Law  Diet.;  Bish.  Cr.  L.  (6th  ed.j  |  396;  I  Russ,  Cr. 

I  Whart.  Cr.  L.  (8th  ed.)  §  34;  1  Russ.  Cr.  (9th  ed.)  1 1,  12. 

(9th  ed.)  11;  I  Bish.  Cr.  L.  (6th  ed.)  §  379.  11.  State   t/.  Draper  (Del.),  Hoiast.  Or. 

6.  Ball  V.  Mannen,  3  Bligh,  N.  S.  i ;  Co.  Rep.  291. 
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To  be  responsible  for  crime,  the  party  committing  the  act  must 
be  of  sane  mind,  as  the  act  does  not  constitute  guilt  unless  the 
mind  is  guilty ;  hence,  sanity  is  an  essential  ingredient  in  crime.* 
The  mere  fact  that  a  person  is  insane  does  not  relieve  him  from 
criminal  responsibility.*  If  one  is  of  sound  mind  he  is  responsible 
for  his  criminal  act,  even  though  his  mental  capacity  be  weak,  or 
his  intellect  of  an  inferior  order:  the  law  recognizes  no  exemption 
from  crime  less  than  some  degree  of  insanity  or  mental  unsound- 
ness.' 

The  law  requires  something  more  than  occasional  oddity  or 
hypochondria  to  exempt  the  perpetrator  of  an  offence  from  its 
punishment.*  Permanent  insanity,  when  clearly  proved,  excuses 
from  all  crimes,  except  such  as  are  committed  in  lucid  intervals.*' 
Permanent  insanity  produced  by  habitual  intoxication  excuses  a 
criminaf  act.®  But  temporary  insanity,  or  unconsciousness  of 
what  one  is  doing,  occasioned  by  intoxication,  is  no  excuse  for 
crime. ^  So,  partial  insanity  is  not  sufficient  to  exempt  a  person 
from  responsibility  for  crime.® 

The  delusions  which  indicate  a  defect  of  sanity  such  as  will 
relieve  a  person  from  criminal  responsibility,  are  delusions  of  the 
senses,  or  such  as  relate  to  facts  or  objects,  —  not  mere  wrong 
notions  or  impressions,  or  of  a  moral  nature ;  and  the  aberra- 
tion must  be  mental,  not  moral,  to  affect  the  intellect  of  the  indi- 
vidual.® A  party  acting  under  the  influence  of  an  insane  delusion, 
with  a  view  of  redressing  or  avenging  some  supposed  grievance, 
or  of  producing  some  public  benefit,  is  nevertheless  punishable,  if 
he  knew,  at  the  time,  he  was  acting  contrary  to  law.*®  To  consti- 
tute insanity,  there  must  be  a  disease  which  impairs,  or  totally 
destroys,  either  the  understanding  or  the  will,  or  both.**  If  the 
accused  was  under  such  defect  of  reason  from  disease  of  mind  as 
not  to  know  the  quality  of  the  act  he  was  doing,  or  was  under 
such  delusion  as  not  to  understand  its  nature,  or  not  sufficient 
consciousness  to  discern  that  his  act  was  criminal,  or  was  led  by 
an  uncontrollable  impul.se,  he  is  not  responsible.**     It  must  be 

1. 1  Russ.  Cr.  (9th  cd.)  6;  i  Hale,  P.  C.  7.  Upstone  v.  People,  109  III.  169;  State 

434;  I  Bish.  C.  L,  (6th  ed.)  §  375;  Co.  Lit.  v,  Thomas  (Del.),  Houst.  Cr.  Rep.  511. 

247^;  Long  V.  State,  38  Ga.  507;  Chase  8.  Dejarnette  v.  Commonwealth,  75  Va, 

V.  People.  40  111.  358.  867  ;  State  v,  Danffy  (Del.),  Houst.   Cr. 

2.  People  V,  OConnell,  62   How.    Pr.  Rep.  166. 

(N.  Y.)  436.  9.  Reg.  V,  Burton,  3  Post.  &  F.  772. 

8.  Wartena  V.  State,  105  Ind.  445;  s.  c,  10.  McNaghten*s  Case,  10  Clark  &  F. 

2  West.  Rep.  757  ;  Somers  v.  Pumphrey,  200 ;  s.  c ,  8  Scott,  N.  R.  595 ;  Reg.  w.  Hig- 

24  Ind.  231;  Studstill  v.  State,  7  Ga.  3;  ginson,  i  C.  &  K.  130. 

People  V,  Hurley,  8  Cal.  390;  Lowder  v,  IL  Bradley?/.  State,  31  Ind.  492. 

Lowdcr,  58  Ind.  538.  12.  Stevens  v  State,  31  Ind.  485;  State  ^. 

4.  Hawe  v.  State,  li  Neb.  537;  s.  c,  38  Felter,  25  Iowa,  67;  Smith  v,  Common- 
Am.  Rep.  375;  Anderson  z/.  State,  43  Conn,  wealth,  i  Duvall  (Ky.),  224  ;  Kriel  v.  Com- 
514;  s.  c,  21  Am.  Rep.  669.  monwealth,  5  Bush  (Ky.),  362;   Scott  v. 

5.  f  Russ.  Cr.  (9th  ed.)  11,  12;  i  Bish.  Commonwealth,  4  Met.  (Ky.)  227;  Shan- 
C.  L»  (6th  ed.)  §  37^.  nahan  v.  Commonwealth,  8  Bush  ( Ky)t  464 , 

8.  State  t/.  Kobmson,  20  W.  Va.  713;  People  z/.  McDonell,  47  Cal.  134;  .State  7/. 
^  c.»  43  Am.  Rep.  799.  Huting,  21  Mo.   464;    Commonwealth   v. 
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such  as  to  render  the  accused  incapable  of  governing  his  actions 
at  the  time,  aVid  so  controlling  as  not  to  be  resisted,  creating  an 
overpowering  impulse  to  do  the  act.* 

The  circumstance  of  a  person  having  acted  under  an  irresist- 
ible influence  to  the  commission  of  the  crime,  is  no  defence,  if 
at  the  time  he  committed  the  act  he  knew  he  was  doing  wrong.* 
It  must  appear,  that,  at  the  commission  of  the  offence,  accused  was 
affected  by  an  uncontrollable  impulse  to  do  the  act,  overriding  his 
reason  and  judgment'  A  mere  uncontrollable  impulse  of  the 
mind  co-existing  with  the  full  possession  of  the  reasoning  powers, 
will  not  warrant  an  acquittal  ;*  for  an  irresistible  impulse  does 
not  absolve  the  actor  if  at  the  time,  and  in  respect  to  the  act,  he 
could  distinguish  between  right  and  wrong.* 

The  test  of  responsibility  for  crime  lies  in  the  capacity  or 
power  of  the  person  to  commit  the  act ;  and  the  inquiry  is, 
whether  the  accused  was  capable  of  having,  and  did  have,  a  crimi- 
nal intent,  and  the  capacity  to  distinguish  between  right  and 
wrong  in  reference  to  the  particular  act  charged.®    The  test  of 

Rogers, 48  Mass.  (7  Met.)  500 ;  s.  c,  i  Lead.  McGIue,  i  Curt.  C.  C.  i,  8 ;  U.  S. ».  Clarke, 
C.C. 94;  Commonwealth v.Mosler, 4  Pa.  St.  2  Cr.  C.  C.  is8;  U.  S.  «/.  ShuIls,6McL 
264;  United  States  v.  Holmes,  I  Cliff.  C.C.  C.  C.  121;  McAllister  v.  State,  17  Ala. 
119;  Freeman zf.  People, 4  Denio(N.Y.), 9;  434;  People  v.  McDonell,  47  Cal.  134; 
Reg.  V,  Law,  2  Fost.  &  F.  8j6;  Reg.  v.  People  v,  Coffman,  24  Cal.  230;  State  v. 
Davies,  I  Fost.  &  F.  69;  McNaghten*s  Richards,  39  Conn.  591 ;  State  s'.  Johnson, 
Case,  10  Clark  &  F.  200;  Reg.  v.  Oxford,  40  Conn.  136;  Roberts  v.  Sute,  3  Ga.  310 j 
9  Carr.  &  P.  527;  Rex  v.  Offord,  5  Carr.  &  Choice  v.  State,  31  Ga.  424;  Anderson  v. 
r.  16S;  Reg.  V,  Higginson,  i  Carr.  &  K.  State,  42  Ga.  9;  Humphreys  v.  State,  45 
129;  People  V,  Sprague,  2  Park.  Cr.  R.  Ga.  190;  Loyd  v.  State,  45  Ga.  57;  West- 
(N.  Y.)  43.  See  also  i  Russ,  Cr.  (9th  ed.)  moreland  v.  State,  45  Ga.  225;  Hopps  v. 
19 ;  Rose.  Cr.  Ev.  953.  People,  31  111.  385 ;  Fouts  v.  State,  4  Grecoe 
1.  State  V,  Johnson,  40  Conn.  136;  (Iowa),  500;  Sawyer  v.  State,  35  In  A  80; 
Roberts^.  State,  3  Ga.  329;  Spannv.  State,  Smith  v.  Commonwealth,  i  Duvall  (Ky.), 
47  Ga  553 ;  s.  c,  i  Green,  C.  L.  Rep.  391 ;  224;  Kriel  v.  Commonwealth,  5  Bush  (Ky.), 
United  States  v,  Hewson,  7  Host.  L.  R.  362;  Bovard  z^.  State,  30  Miss.  600;  State 
361 ;  Br.idlcy  v.  State,  31  Ind.  492;  Stevens  v,  Huting,  21  Mo.  464.  476;  Commonwealth 
r.  State,  31  Ind.  485;  Hopps  v.  People,  31  t/.'Rogers,  48  Mass.  (7  Met.)  500;  Common- 
Ill.  385;  State  V.  Feller,  25  Iowa,  67;  wealth  t^.  Heath,  77  Mass.  (11  Gray)  303; 
Smith  V,  Commonwealth,  i  Duvall  (Ky.),  Stale  2^.  Lawrence,  57  Me.  574;  Walkers. 
224;  Scott  V.  Commonwealth,  4  Met.  (Ky.)  People,  88  N.  Y.  81 ;  Reg.  v.  Higginson,  i 
227  ;  Kriel  v.  Commonwealth,  5  Bush  (Ky.),  Car.  &  K.  1 29 ;  Freeman  v.  People, 4  Dcnio 
36^;  Shannahan  v  Commonwealth,  8  Bush  (N.  Y.),  9;  Willis  v.  People,  32  N.  Y.  715, 
(Ky.),  464;  Commonwealth  v.  Rogers,  48  719;  Am.  Seam.  Soc.  v.  Hopper,  33  N.  V. 
Mass.  (7  Met.)  500;  s.  c,  i  Lead.  C.  C.  94;  619;  People  v.  Kleim,  i  Edm.  Sel.  Cas. 
///  re  Forman,  54  BarB.  (N.  Y.)  274;  Peo-  (N.  Y.)  13;  Flanagan  v.  People,  52  N.  Y. 
pie  V.  Sprague,  2  Parker,  Cr.  Rep.  (N.  Y.)  467 ;  s.  c,  i  Green,  C.  L.  Rep.  377;  People 
43;  Commonwealth  v.  Schneider,  59  Pa.  St.  z/.  Pine,  2  Barb.  (N.  Y.)  566 ;  Sute  v.  Pike, 
328;  Bitner  r.  Bitner,  65  Pa.  St.  347;  Com-  49  N.  H.  399;  Boardman  v.  Woodman,  47 
monwealth  v.  Mosler,  4  Pa.  St.  267.  N.  H.  120;  State  v,  Jones,  50  N.  H.  j59; 
a.  Reg.  V.  Haynes,  i  F.  &  F.  666.  Jones  v.  Stale,  1 1  N.  H.  269;  State  v.  Por- 
8.  Dacy  V.  People  (111.), 4  West.  Rep.  180 ;  ter,  34  Iowa,  131  ;  s.  c,  i  Green,  C.  L  Kepi 
State  V.  Pratt,  Houst.  Cr.  Rep.  (Del.)  249.  241 ;  Loeffner  v.  State,  10  Ohio  .St  59S; 
4.  Reg.  V.  Barton,  3  Cox,  C.  C.  275.  Blackburn  v.  State, 23  Ohio  St.  146;  Ortwcin 
6.  People  V.  Hoin,  62  Cal.  120-,  s.  c.,45  v.  Commonwealth,  76  Pa.  St.  414;  s.  c  I 
Am.  Rep.  651.  See  Reg.  v,  Stokes,  3  C.  &  Am.  Cr.  Rep.  283;  Commonwealth  v.  Kfos^ 
K.  185;  Reg.  ».  Haynes,  i  Fost.  &  F.  666;  ler,4  Pa.  St.  264;  Brown  «».  Commonwealth, 
Reg.  V.  Barton,  3  Cox,  C.  C.  275.  78  Pa.  St.  122;  Commonwealth  r.  FarkJn, 
6.  Life  Ins.  Co.  r.  Terry,  82  U.  S.  (15  2  Pa.  L.  J.  480;  State  r.  Spencer,  21  N.  J. 
Wall.)  590;  bk.  21,  L.  ed.  236;   U.  S.  v.  L.  (i  Zab.)  196;  State  v,  Gardiner,  Wright 
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responsibility  where  insanity  is  asserted,  is  the  capacity  to  dis- 
tinguish between  right  and  wrong  with  respect  to  the  act,  and  the 
absence  of  insane  delusions  respecting  the  s^me.*  If  the  accused 
knew  what  he  was  doing,  and  that  the  act  was  forbidden  by  law, 
and  had  power  of  mind  enough  to  be  conscious  of  what  he  was 
doing,  he  is  responsible.* 

2.  Husband  and  Wife. — An  offence  committed  by  the  wife  in 
the  immediate  presence  of  her  husband  is  prima  facie  done  by 
his  coercion.^  The  presumption  of  coercion  of  the  wife  acting 
in  the  presence  of  her  husband  is  not  conclusive,  but  may  be 
rebutted  by  evidence.*     But  the  husband  must  be  actually  present 

(Ohio),  592;  Dove  v.  State,  3  Heisk.  contradicted  by  evidence.  Commonwealth 
(Tenn.)  348;  s.  c,  1  Green,  C  L.  Rep.  v.  Hill  (Mass.),  5  New  Eng.  Rep. ,277. 
760;  Stuart  V.  State,  i  Baxter  (Tenn.),  178;  Houie  of  Proatitatioxi :  Bightfnl  Fow«r 
Williams  v.  State,  7  Tex.  App.  163;  Webb  of  Hiuiband.  —  A  husband  has  the  rightful 
V.  State,  7  Tex.  App.  607  ;  s.  c,  5  Tex.  App.  power  to  prevent  his  wife  from  using,  as  a 
596;  Vance  v.  Commonwealth,  2  Va.  Cas.  resort  for  prostitution,  a  house  owned  by 
132;  People  V.  Sprague,  2  Parker,  Cr.  R.  her  as  her  separate  property,  and  occupied 
(N.  Y.)  43;  Winchester's  Case,  6  Coke,  23;  by  both  as  the  home  of  the  family.  If 
Combes'  Case,  F.  Moore,  759;  Haskell's  she  kept  such  tenement  for  such  purpose 
Case,  cited  m,  on  Insan.  83;  Reg.  v.  Goode,  of  her  own  free  will,  and  without  her  hus« 
7  Ad.  &  E.  536;  Rexz/.  Offord,  $  Carr.  &  band's  consent,  and  against  his  will,  he 
P.  16S;  Reg.  V,  Oxford,  9  Carr.  &  P.  cannot  be  convicted  of  thereby  maintain- 
525;  Reg.  w.  Vaughan,  i  Cox,  C.  C.  80;  ing  a  nuisance  in  such  tenement,  aUhough 
Reg.  V,  Barton,  3  Cox,  C.  C.  275;  Reg.  v.  he  did  not  use  all  practicable  means  to 
Layton,  4  Cox,  C.  C.  149;  Reg.  v.  Higgin-  control  her  conduct.  His  whole  conduct, 
son,  I  Carr.  &  K.  129;  Reg.  v.  Stokes,  3  including  what  he  did  and  said  as  well 
Carr.  &  K.  185;  Burrows'  Case,  i  I^win,  as  what  he  could  reasonably  have  done, 
C.  C.  238;  Hadfield's  Case,  27  How.  St.  and  did  not  do,  may  be  shown  for  the 
Tr.  1282;  Ree.  v,  Vyse,  3  FoSt.  &  F.  247.  purpose  of  proving  or  disproving  his  con- 
See  also  I  Hawk.  ch.  1,  §  3 ;  4  Bl.  Com.  sent  in  fact  to  the  acts  done  by  his  wife. 
24;  CoUinson,  Lun.  573;  i  Inst.  247;  i  Evidence  that,  prior  to  the  time  cov- 
Russ.  Cr.  (9th  ed.)  19 ;  i  Whart.  C.  L.  (8th  ered  by  the  indictment,  he  had  ordered, 
ed  )  34.  directed,  persuaded,  and  used  all  means  in 

1.  Casey  v.  People,  31  Hun  (N.  Y.),  ic8;  his  power  to  prevent  his  wife  from  doing 
People  V,  O'Connell,  02  How.  (N.  Y.)  Pr.  any  of  the  acts  charged,  and  that  his  wife 
436;  Hart  V.  Slate,  14  Neb.  572;  United  told  him  the  property  was  hers,  and  she 
States  V,  Young,  25  Fed.  Rep.  710.  would  do  as  she  pleased,  is  admissible,  on 

2.  State  V,  Nixon,  32  Kans.  20J.  See  his  behalf,  on  the  trial  of  such  indictment. 
Grissom  v.  State,  62  Miss.  167 ;  State  v.  Commonwealth  v.  Hill  (Mass.),  5  New  Eng. 
Marler,  2  Ala.  43;  State  z/.  Brinyea,  5  Rep.  277 ;  Commonwealth  v.  Kennedy,  119 
Ala.  241 ;  McAllister  v.  State,  17  Ala.  434;  Mass.  211 ;  Commonwealth  v,  Carroll,  124 
People  t'.  McDonell,  47  Cal.  134;  People  Mass.  30;  Commonwealth  v,  Pratt,  126 
w.  Hobson,  17  Cal.  424;  Roberts  v.  State,  Mass.  462;  Commonwealth  v,  Barry,  115 
3  Ga.  310;  State  v.  Jones,  50  N.  H.  369;  Mass.  148;  Commonwealth  v.  Wood,  97 
Clark  V.  State,  12  Ohio,  483;  State  v.  Mass.  225;  Commonwealth  v.  Tryon,  99 
Thompson,  Wright  (Ohio),  617;  Brown  Mass.  442;  Commonwealth  v.  Cheney, 
V,  Commonwealth,  78  Pa.  St.  122;  United  114  Mass.  281 ;  Commonwealth  v.  Nyelch, 


States  2/.  Holmes,  i  Cliff.  C.C.  120;  Plana-  97  Mass.  593;  Commonwealth  v*  Putnam, 

gan  V,  People,  52  N.  Y.  467 ;  s.  c,  r  Green,   70  Mass.  (4  Gray)  16. 

Cr.  Rep.  377  ;  State  v.  West  (Del.>,  Houst.       4.  Edwards  v.  State,  27  Ark.  493;  s.  c. 


Cr.  Rep.  371;  State  v,  Pagels  (Mo.),  10  i  Green,  Cr.  Rep.  741 ;  State  v.  Nelson, 
West.  Rep.  288;  Reg.  v.  Barton,  3  Cox,  29  Me.  329;  Ferguson  v.  Brooks,  67  Me. 
C.  C.  275;  Reg.  V.  Stokes,  3  Carr.  &  K.  y  i ;  Commonwealth  v.  Burk,  77  Mass.  (11 
185;  Rex  V.  Ofiord,  5  Carr.  &  P.  168;  (iray)  437;  Commonwealth  v,  Welch,  97 
Lord  Ferrer's  Case,  19  How.  St.  Tr.  947 ;  Mass.  593 ;  Commonwealth  v.  Eagan,  103 
Reg.  V,  Vamplew,  3  Fost.  &  F.  520.  Mass.  71 ;  Commonwealth  v.  Trimmer,  i 
8.  AeU  in  Presenoe  of  Husband.  —  The  Mass.  476;  Martin  z/.  Commonwealth,  i 
presumption  that  acts  done  by  the  wife  in  Mass.  347 ;  Commonwealth  v.  Neal,  10 
the  immediate  presence  of  the  husband  were  Mass.  1 52 ;  s.  c,  i  Lead.  Cr.  Cas.  91 ;  Corn- 
done  by  his  command  or  authority,  may  be  monwealth  v.  Murphy,  68  Mass.  (2  Gray| 
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when  the  act  is  done ;  and  a  moment's  absence  from  the  room 
might  still  leave  her  under  his  influence. 

The  wife  is  not  liable  for  her  act,  even  when  her  husband  is 
absent,  if  it  can  be  proved  that  she  acted  under  his  coercion ;  and 
actual  restraint,  except  in  cases  of  treason  and  capital  crimes,  will 
relieve  her  from  legal  guilt  of  a  crime  committed  in  his  presence ; 
but  his  mere  presence  without  coercion  will  not  excuse.*  At 
common  law,  if  the  husband  was  present  when  the  wife  committed 
the  act,  except  it  be  treason,  murder,  manslaughter,  or  robbery, 
the  law  presumed  that  she  acted  under  his  coercion,  and  the  hus- 
band only  was  punishable.* 

Coercion  by  the  husband  is  a  presumption  of  law,  both  in  favor 
of  the  wife  and  against  the  husband  *  The  doctrine  of  coercion 
of  the  wife  raises  only  a  disputable  presumption  of  law  in  her 
favor.*  The  disputable  presumption  of  law  exists  in  misdemeanors, 
as  well  as  in  felonies,  the  question  for  the  jury  being  the  same  in 
both*  It  does  not  apply  to  murder.*  A  wife  cannot  be  con- 
victed of  comforting,  harboring,  and  assisting  her  husband,  who  is 
charged  with  murder.* 

The  prima  facie  presumption  is,  that  a  felony  committed  by  a 
wife,  in  the  presence  of  her  husband,  was  done  through  his  coer- 
cion.'' So,  a  wife  uttering  base  coin  is  deemed  in  the  presence 
of  her  husband  who  accompanies  her,  although  he  stands  outside 
the  house  she  enters.®  If  the  wife  acts  in  the  absence  of  her 
husband,  there  is  no  presumption  that  she  acts  under  his  coercion.' 
While  it  is  true,  that,  if  the  wife  acts  in  the  absence  of  her  hus- 
band, there  is  no  presumption  that  she  acts  under  his  coercion ; 
yet  if  the  husband  is  near  enough  for  the  wife  to  act  under  his 
immediate  influence  and  control,  although  not  in  the  same  room, 
he  is  not  absent,  within  the  meaning  of  the  law.**     But  the  mere 

513;  Quinlan  v.  People,  6  Park.  Cr.  R  (N.  197;  Haines  v.  State,  35  N.  H.  207;  Davis 
Y.)  i;  State  v.  Williams,  65  N.  C.  398;  v.  State,  i^  Ohio  St.  72;  U hi  v.  Common- 
Davis  V.  Stale,  15  Ohio,  72;  Tabier  r.  wealth,  6  Gratt.  (Va.)  706;  Miller  ».  Sttte. 
State,  34  Ohio  St.  127;  State  v.  Parkerson,  25  Wis.  384;  Rexf.  Sargeant,  i  Ryan  &  M. 
I  Strob  (S.  C.)  L.  169;  City  Council  v.  352;  Case  of  Morris,  Russ.  &  R.  270;  Dr. 
Van  Roven,  2  McCord  (S.  C),  465  ;  Miller  Foster's  Case,  11  Coke,  61 ;  Rex  v.  Crofts, 
V,  State,  25  Wis.  384.  2  Strange,  1120;  Reg.  v.  Smith,  Dears,  k 

1.  Freel  v.  State,  21  Ark.  212;  Edwards  B.  553;  The  Kingr.  Stapleton,  Jebb.C.C 
V.  State,  27  Ark.  493;  Commonwealth  v.  93;  Case  of  Matthews,  i  Denisen,  596^ 
Murphy,  68  Mass.  (2  Gray)  510;  Common-  8.  State  v.  Boyle,  13  R.  I.  537. 
wealth    V.   Welch,  97    Mass.   593;    Com-  4.  Reg.  p.  Torpej,  1 2  Cox,  C.  C.  45. 
monwcalth  «/.  Neal,   10  Mass.  152;  Com-  6.  Reg.  t/.  Mannmg,  2  C.  ^  K.  903. 
monwcalth  v.  Feeney,  95  Mass.  (13  Allen)  6.  Reg.  v.  Good,  i  C.  &  K.  185. 

560;  Davis  V.  State,  15  Ohio  St.  72;  State  7.  Rex  v,  Hughes,  2  Lewin,  C.  C.  229. 
V.  Parkerson,  i  Strob.  (S.  C.)  L.  169;  State  8.  Connolly's  Cast,  2  l^win,  C.  C.  229. 
V.  Potter,  42  Vt.  495;   Rex  v.    Knight,  i       9.  Commonwealths*.  Flaherty,  140 Mass. 

Car.  &  P.  116;  Reg.  v,  Wardroper,  8  Cox,  454;  s.  c,  i  New  Eng.  Rep.  qjo. 
C.  C  284;  Reg.  t^.  Smith,  8  Cox.  C.C.  27;       10.  Commonwealth     v.     Haherty,    140 

I  Hale,  P.  C.  45;  I  Russ  Cr.  (9th  ed.)  39;  Mass.  454;   s.  c,  i  New  Eng.  Rep.  530; 

I  Bish.  Cr.  L.  (bth  ed.)  §  358  Commonwealth    v.    Burk,  77   Mass.   (rr 

2.  State  V.  Banks,  48  Indf.  197 ;  State  v.  (Gray)  4-^7. 

Nelson,  29  Me.  329;  Commonwealth  v.  Proximity  of  Husbuid.— This  principle 
Gannon,  97  Mass.  547;  Ccnmon wealth  was  restated  and  applied  in  a  case  wlicre, 
V,  Lewis,  42  Mass.  (i  Met.)  151;  48  Ind.    if  it  appeared  at  all  where  the  husband 
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proximity  of  the  husband,  not  actually  present,  will  not  raise  in 
her  favor  the  presumption  that  she  acted  under  his  coercion.^ 
But  if  the  husband  is  near  enough  for  the  wife  to  act  under  his 
immediate  influence,  although  not  in  the  same  room,  he  is  not 
absent  within  the  meaning  of  the  law.* 

A  wife  cannot  commit  larceny  in  the  presence  of  her  husband : 
it  is  deemed  done  through  his  coercion.'  But  an  act  done  in  his 
absence,  though  done  at  his  command,  is  deemed  her  voluntary 
act,  and  she  is  responsible.'  And  a  wife  may  be  guilty  of  false 
swearing,  although  her  husband  be  present  when  she  takes  the 
oath.*  The  wife  must  rely  upon  coercion  as  a  defence ;  and  it 
must  be  shown  to  have  been  exercised  at  the  time  of  the  act,  and 
it  must  be  made  to  appear  that  she  was  not  acting  of  her  own 
volition,  in  order  to  an  acquittal.* 

If  a  married  woman  commits  a  crime  of  her  own  volition,  or  not 
under  the  immediate  control  of  her  husband,  or  if  she  lives  apart 
from  her  husband,  she  may  be  indicted  alone.® 

The  wife  who  takes  an  independent  part  in  the  commission  of 
a  crime,  when  her  husband  is  not  present,  is  not  protected  by  har 
coverture.'' 

Where  the  husband  is  absent,  the  wife  may  be  convicted  of 
uttering,  and  the  husband  who  commanded  the  act  may  be  con- 
victed of  procuring.® 

A  married  woman  may  be  convicted  of  maintaining  a  common 

was,  he  was  in  the  barn  while  the  sales  Mass.  (ii  Gray)  437;  Commonwealth   r. 

were  made  in  the  house.    Commonwealth  Murphy,  68  Nf  ass,  (2  Gray)  516;  Comraon- 

V.  Munsey,  T12  Mass.  287 ;  Commonwealth  wealth  v,  Munsey,  112  NT  ass.  287;  State  v. 

V.  Patterson,    138  Mass.  49S;   Common-  Bentz,  11   Mo.  27;  Quinlan  v.  People,  6 

wealth  V.  FlaheVty,  140  Mass.  454;  s.  c,  i  Park,  Cr.  R.  (N.  Y.)  1 ;  State  v.  Parkerson, 

New  Eng.  Rep.  530.  i  Strob.  (S.  C.)  L.  169;  State  v.  Potter,  42 

1.  State  V.  Shee,  13  R.  I.  S3S;  Common-  Vt.  495;  Reg.v.  Manning,  2  Car.  &  K.  003, 

monwealthz/  Gormlev,  133  Mass.  580.  note;  i  Hale,  P.  C.  45;  i  Russ.  Cr.  (9th 

When  HoBband's  Inflncinoe  not  prei nmed.  ed. )  39. 
—  Where  the  husband  "was  a  cripple,  6.  Martin  v.  Commonwealth,  i  Mass. 
generally  at  home,  except  that  he  could  347 ;  Commonwealth  v.  Trimmer,  i  Mass. 
nop  out,**  it  is  conceivable  that  his  wife  476;  Commonwealth  «/  Neal,  10  Mass  153; 
might  be  so  far  f-ee  from  his  influence  as  s.  c,  i  Lead.  Cr.  Cas.8i ;  Commonwealth  7". 
to  be  answerable  for  the  sale,  and  yet  not  Murphy,  68  Mass.  (2  Gray)  510;  Common- 
80  independent  as  to  be  deemed  to  have  wealth  v.  Welch,  97  Mass.  593 ;  Common- 
acquired  control  of  the  place.  See  Com-  wealth?/.  Butler, 83 Mass. (1  Allen) 4;  Com- 
monwealth V,  Churchill,  136  Mass.  148)  monwealthz/.  Burk,  77  Mass.  (11  (iray)  437; 
151.  Commonwealth  v.  Whalen,  82  Mass.  (16 

The  ruHng  sustained  in  Commonwealth  Grav)  25;  Commonwealth  v,  Chenev,  114 

».  Roberts,  132  Mass.  267 ;  Commonwealth  Mass.  281;   Commonwealth  v.  Ix:wis,  42 

V,  Flaherty,  140  Mass.  454;  s.  c,  i  New  Mass.  (i  Mete.)  151;  Pennybaker?'.  State,  2 

Eng.  Rep.  530.               _^  Blackf.  (Ind.)  484;  State  v.  Bentz,  11  Mo. 


Commonwealth  r.  Flaherty,  140  Mass.    27;  State  z/.  Haines,  35  N  H.  207;  Geuing 
s.  c,  I  New  Eng.  Rep.  53b.  v.  State,  i  McCord  f  S.  C.)  573;  Reg.  v.  Bun- 

Anon.  2  East,  P.  C.  559.  combe,  i  Cox,  C.  C.  183;  Reg.  v.  Hughes, 


454 ;  s.  c,  I  New  Eng.  Rep.  53b.  v.  State,  i  McCord  f  S.  C.)  573;  Reg.  v.  Bun- 

S.  Anon.  2  East,  P.  C.  559.  combe,  i  Cox,  C.  C.  183;  Reg.  v.  Hughes, 

4.  Reg.  V.  Dick,  Rose.  Cr.  Ev.  986.  i  Russ.  Cr.  40;  Reg.  v.  Crofts,  7  Mod.  397 ; 


d.  Edwards  z/.  State,  27  Ark.  493;  s.  c,  Reg.  v.  Dixon.  10  Mod.  335;  i  Whart.  Cr. 

I  Green,  Cr.  Rep.  741  ;  Freel  v.  State,  21  L.  (8th  ed.)  §  8r  ;  i  Russ.  Cr.  (9th  ed.)  39; 

Ark.   212;    Commonwealth    v.    Neal,    10  i  Bish.  Cr.  L.  (6th  ed.)  §  36r. 
Mass.  152;  Commonwealth  v.  Eagan,  103       7.  Reg.  v,  John.  13  Cox,  C.  C.  100. 
Mass.  71 ;    Commonwealth  v,  Tryon,  99       8.  Rex  v.  Morris,   Russ.  &  R.  C*  C. 

Mass.  442;  Commonwealth  v.  Burk«  77  270. 
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nuisance  ^  or  a  disorderly  house.*  And  coverture  is  no  protection 
against  the  consequence  of  a  criminal  act,  when  the  part  taken  by 
the  wife  is  shown  to  have  been  active  and  willing.' 

If  the  offence  is  of  such  a  character  that  she  could  commit  it 
alone,  and  without  the  concurrence  of  her  husband,  although  he 
was  living  with  her  at  the  time,  she  may  be  convicted.* 

Where  a  wife  procured  a  check,  and  suggested  to  her  husband 
the  idea  of  raising  the  check,  and  he  in  her  presence  erased  the 
payee's  name  and  the  amount,  and  when  she  was  not  present  filled 
the  space  with  a  larger  amount,  she  receiving  nearly  one-half  the 
proceeds  of  the  crime,  it  was  held  that  she  was  not  properly  con- 
victed as  a  principal.*  Under  a  joint  indictment  for  feloniously 
wounding  with  intent  to  disfigure,  where  the  wife  acted  under 
coercion  of  her  husband,  she  could  not  be  convicted.* 

A  wife  jointly  indicted  with  her  husband  is  entitled  to  an 
acquittal  where  she  uttered  the  false  coin  in  the  presence  of  her 
husband.''  And  if  larceny  is  committed  jointly  by  husband  and 
wife,  the  latter  is  entitled  to  be  acquitted,  as  having  acted  under 
coercion,®  But  if  the  husband  is  absent,  the  wife  may  be  con- 
victed of  uttering;  and  the  husband  who  commanded  the  act  may 
be  convicted  of  procuring.® 

A  husband  may  be  punished  for  an  indictable  offence,  not 
malum  in  se,  committed  by  the  wife  in  his  presence,  and  with  his 
knowledge,  or  by  his  command,  or  with  his  concurrence.*®  But 
the  husband  must  be  actually  present  when  the  act  is  done,  for,  if 
absent,  coercion  will  not  be  presumed  ;  but  a  moment's  absence 
from  the  room  might  still  kave  her  under  his  influence  ;  and  she 
will  not  be  liable,  even  in  his  absence,  if  she  can  satisfactorily  estab- 
lish that  she  acted  under  his  coercion.  In  all  cases  of  actual  con- 
straint imposed  on  a  wife,  except  in  cases  of  treason  and  capital 
offences,  the  coercion  will  relieve  her  from  the  legal  guilt  of  a  crime 
committed  in  the  presence  of  or  under  the  control  of  her  husband." 

1.  Commonwealth  v,  Roberts,  132  Mass.  8.  Rex  v.  Knight,  i  Carr.  &  P.  iid 
266.  9.  Rex  V,  Morris,  Russ.  &  R.  C.  C.  270. 

2.  Commonwealth  z^.  Hopkins,  133  Mass.  10.  Hensly  v.  State.  52  Ala.  16;  s.c,  i 
381,  Amer.  Cr.  Rep.  465;  Williamson  v  State, 

3.  People  V.  Ryland,  28  Hun  (N.  Y.),  568.  16  Ala.  431 ;  Mulvey  v.  State,  43  Ala.  316; 

4.  Pennybaker  v.  State,  2  Blackf.  (Ind)  Commonwealth  v.  karry,  115  Mass.  146; 
484;  Commonwealth  v.  Cheney,  114  Mass.  Commonwealth  v.  Carroll,  124  Mass.  30; 
281;  Commonwealth  v.  Lewis,  42  Mass.  Commonwealth  v,  Pratt,  126  Mass.  462; 
(i  Mete.)  151;  State  v.  Bentz,  11  Mo.  27;  Commonwealth  v.  Kennedy,  119  Mass. 
State  V.  Collins,  i  McCord  (S.  C),  355;  211:  Commonwealth  v.  Wood,  97  Mass. 
Stale  V.  Potter,  42  Vl.  495;  4  Bl.  Com.  29;  225;  Reg.  v.  Manning,  2  Carr.  &  K.  903; 

1  Rus.s.  Cr.(9thed.)§39;  Reg.  z'.  Williams,  Rex  z/.  Hill,  3  New  Sess.  Cas.  648;  kce. 
10  Mod.  63 ;  Rex  v.  Fenner,  2  Keble,  468;  v.  Dring,  7  Cox,  C.  C.  382 ;  Reg.  v.  Wood- 
Rex  V.Jordan,  2  Keble,  634  ;  Rex  v.  Crofts,  ward,  9  Cox,  C.  C.  95;  Reg.  v.  McAthcy,  9 

2  Strange,  1120;  Somerseii's  Case,  2  State  Cox,  C.  C.  251 ;  Reg.  v,  Clavton,  i  Car.  & 
Trials,  951 ;  Reg.  v.  Foxby,  6  Mod.  178.  K.  128;  State  v.  Brown,  31  Me.  520;  State 

5.  People  V.  Ryland,  97  N.  Y.  126.  v.  Dow,  21  Vt.  484;  State  w.  Potter,  42  Vl 

6.  Reg.  V  Smith,  Dears.  &  B.  C.  C.  553;  495;  Commonwealth  r.  Nichols,  51  Mass. 
s.  c,  4  Jur.  N.  S.  395;  27  L,  J.  M.  C.  204;  (10  Mete.)  259;  Schmidt  v.  State,  14  Mo. 
8  Cox,  C.  C.  27.  137. 

7-  Rex  ».  Price,  8  Carr.  &  P.  19.  11.  King  v.  Stopleton,  JcbU,  C  C.  93, 
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CRIMINAL  LAW. 


HoBband  and  Wif  a 


a.  Separate  Liability  of  Wife,  —  Where  a  wife  commits  a  crime 
of  her  own  voluntary  act,  or  by  the  simple  command  of  her  husband^ 
she  is  punishable,  as  much  as  if  she  were  unmarried;  and  the  same 
is  true  when  the  act  is  done  in  his  absence,  and  not  under  his 
immediate  command ;  but  not  if  he  is  near  enough  to  exercise 
control,  or  if,  as  agent. of  her  husband,  she  delivers  liquor,  under 
her  husband's  contract  with  his  buyer,  in  violation  of  law.  Where 
the  wife  lives  apart  from  her  husband,  she  may  be  indicted  alone 
for  any  crime  she  may  have  committed,  the  same  as  though  she 
were  unmarried.  And,  where  she  lives  with  her  husband,  the 
wife  is  liable,  if  the  offence  is  of  such  a  nature  that  she  could 
commit  it  alone,  and  without  the  concurrence  of  her  husband. 
Thus,  a  married  woman  may  be  indicted  and  punished  for  keeping: 
a  house  of  ill-fame,  although  her  husband  lives  in  the  house,  and 
furnishes  and  supplies  it,  or  was  actually  living  with  her  at  the 
time,  and  a  participant.^ 


Commonwealth  v,  Butler,  83  Mass.  (i 
Allen)  4;  Commonwealth  v.  Murphy,  68 
Mass.  {2  Gray)  510,  513 ;  State  v.  Nelson,  29 
Me.  329;  Commonwealth  f/.  Martin,  i  Mass. 
34S ;  ComWion wealth  v.  Trimmer,  i  Mass. 
476;  Commonwealth  t/.  Neal,  10  Mass.  152; 
s.  c,  I  Lead.  C.  C.  81 ;  Commonwealth  v, 
Lewis,  42  Mass.  (i  Mete)  151;  Eagan  v. 
Commonwealth,  103  Mass.  71 ;  State  v.  Col- 


lins, I  McCord  (S.  C),  ^55 ;  State  v,  Bentz, 
1 1  Mo.  27 ;  State  v.  Fiarvey,  3  N.  H.  65 ; 
Uhl  V.  Commonwealth,  6  Gratt.  (Va.)  700; 


Davis  V.  .Slate,  1 5  Ohio,  72 ;  State  v,  Wil- 
liams, 65  N.  C.  399;  State  v,  Parkerson,  i 
Strob  (S.  C.)  L.  169;  State  v.  Potter,  42  Vt. 
495;  Rex  V,  Morris,  Kuss.  &  R.  C.  C.  270; 
Rexv.  Fenner,  i  Sid.  410;  Rex  z/.  Jordan, 
2  Keb.  6^;  Rex  v.  Crofts,  2  Strange,  1 120; 
Rex  ».  Taylor,  3  Burr.  1679;  ^^^  ^'  Ser- 
geant, I  Ryan  &  M.  352 ;  Reg  v.  Price,  8 
Carr.  &  P.  19;  Reg.  v.  Braddy,  3  Cox,  C.  C. 
425;  Reg.  I/.  Hill,  r  Denison,  453;  Keg.  z'. 
Cohen,  11  Cox,  C.  C.  99;  Kex  v,  Hughes^ 
2  Lew.  C.  C.  229;  I  Hawk.  P.  C  ch. 
«i§9;  <  Hale,  P.  C.  45,  47;  4  Bl.  Com.  29, 
444;  Commonwealth  v,  Welch,  97  Mass. 
593;  Rex  V.  Connolly,  2  Lew.  C.  C,  29; 
Commonwealth  v.  Munsey,  112  Mass.  2S7; 
QiTinlan  v.  People,  6  Park.  Cr.  R.  (N.  Y.I  i ; 
Commonwealth  I/.  Burk,  77  Mass.  ( r  i  Gray) 
437;  Commonwealth  v.  Tryon,  99  Mass. 
442;  Commonwealth  v,  Whalen,  82  Mass. 
(16  Gray)  23;  Rose.  Cr.  Ev,  986. 

1.  Martin  v.  Commonwealth,  i  Mass. 
347;  Commonwealth  t/.  Trimmer,  i  Mass. 
476;  Commonwealth  %>,  Neal,  ro  Miss.  1 52 ; 
s.  c,  I  Lead.  C.  C.  81  ;  Reg.  v.  Buncombe, 
I  Cox,  C.  C.  183;  Reg.  z/.  Hughes,  i  Russ. 
Cr.  40;  I  Russ.  Cr.  (9th  ed.)  39;  r  Bish. 
Cr.  L  (6th  ed.)  §  361 ;  Commonwealth  v. 
Murphy,  68  Mass.  (2  Gray)  510;  State  v, 
Haines,  35  N.  H.  207:  Commonweal ik 
».  Welch,  97  Mass.  593 ;  Geuing  v.  State, 


I  McCord  (S.  C),  573;  Reg.  v.  Crofts,  7 
Mod.  397 ;  Commonwealth  v.  Butler,  83 
Mass.  (i  Allen)  4*  Commonwealth  v,  Burk,. 
77  Mass.  (11  Gray)  437;  Commonwealth  v» 
Whalen, 82  Mass.  (16 Gray)  25 ;  Reg.  v  Dix- 
on, 10  Mod.  335 ;  Commonwealth  v.  Cheney,. 
114  Mass.  251 ;  Commonwealth  v.  Lewis,. 
42  Mass.  (I  Mete.)  151 ;  State  v,  Collins,  i  ' 
McCord  (S.  C),  755;  State  v,  Benlz,  11 
Mo.  27;  Pennybaker  v.  Stale,  2  Blackf. 
(Ind.)  484;  I  Wharton  C.  L.  (8th  ed.> 
§81;  4  Bl.  Com  29;  Reg.  v,  Williams, 
10  Mod.  6^;  s.  c,  i  Salk.  384;  Rex  v, 
Fenner,  2  Keble,  468;-  Rex  v,  Jordan,  » 
Keble,  634;  People  r.  Townsend,  3  Hill 
(N.  Y.),  479;  Keg.  V,  Squires,  i  Russ.  Cr. 
38,  678,  Reg.  V.  Foxbv,  6  Mod.  178; 
Somersett's  Case,  2  St.  Tr.  951;  Rex  z\ 
Crofts,  2  Strange,  1 1 20 ;  State  ?/.  Potter,  42 
Vt.  495;  Commonwealth  v,  Hartnett,  69 
Mass.  (3  Gray)  450 ;  Reg.  v,  Cohen,  r  i  Cox, 
C.  C.  99;  Reg.  V,  Tollett.  i  Carr.  &  M.  1 12  •, 
Rpx  V,  Willis,  I  Moody,  375;  i  Hawk. 
P.  C.  ch.  72.  §  8;  Reg.  v,  Robinson,  L.  R. 
I  C.  C.  80;  r  Hale,  P.  C.  514;  Rose. 
Cr.  Ev.  654,  987 ;  Reg.  v.  Brooks,  Dears. 
C.  C.  184;  Reg.  V.  Archer,  i  Moody,  143; 
Matthews'  Case,  i  Denison,  596;  Keg.  v. 
McClarens,  3  Cox,  C.  C  425 ;  Rex  v.  March, 
I  Moody,  182  ;  People  v.  Slather,  4  Wend. 
(N.  Y.)  229;  Commonwealth  v,  Manson,  2 
Ashm.  (Pa.)  31 ;  Commonwealth  v.  Wr)od, 
7  Boston  L.  R.  s8 ;  Rex  v.  Locker,  5  Esp. 
ro7;  Reg.  v.  Goode,  i  Carr.  &  K.  185; 
Reg.  z/.  Manning,  2  Carr.  &  K.  Q03;  i 
Russ.  (9th  cd  )  35;  I   Hale,  P.  C.  48,  516; 

1  Hawk.  P.  C.  ch.  I,  §  7;  2  Hawk.  P.  C. 
ch.  29,  §  34;  4  Bl.  Com.  39;  Common- 
wealih  V.  Feenev,  95  Mass.  (13  Allen)  560; 

2  East,  P.  C.  537;  Freel  v.  State,  21  Ark. 
212;  Edwards  v.  State.  27  Ark.  493;  s.  c, 
I  Green,  C.  C.  Rep.  741  ;  i  Bish.  Cr.  L. 
(6th  ed.)  §  358;  Rex  v.  Knight,  I  Carr.  &  P. 
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CRIMINAL  LAW. 


Hubftiid  and  Wtti. 


But  a  wife  cannot  commit  larceny  by  stealiilg  her  husband's 
goods,  neither  can  she  embezzle  thfem ;  neither  can  a  stranger 
acting  under  her  direction,  except  when  done  in  adulterous  inter- 
course. Neither  can  a  wife  be  convicted  of  receiving  stolen  goods 
from  her  husband,  where  they  were  stolen  by  him,  and  delivered 
to  her.*  And  while  it  is  ordinarily  true  that  the  wife  cannot  steal 
the  goods  of  her  husband,  nor  can  an  indifferent  person  steal  his 
goods  by  delivery  of  the  wife,*  yet,  if  the  person  to  whom  she 
delivers  the  goods  is  her  adulterer,  he  may  be  properly  convicted.' 
So,  if  the  goods  are  delivered  to  her  intended  adulterer,  it  is 
larceny.* 

b.  When  jointly  liable,  —  It  is  well  established,  that,  where  the 
offence  is  joint,  the  wife  cannot  be  convicted  without  her  husband; 
and,  when  the  offence  appertains  chiefly  to  the  husband,  she  cannot 
be  convicted  unless  her  husband  is  also.*  Where  the  wife  volun- 
tfirily  accompanies  her  husband,  and  both  engage  in  an  attempt 
to  commit  a  felony,  and  the  husband  commits  it  in  her  presence, 
she  is  guilty,  although  she  gave  no  intentional  assistance  in  the 
commission  of  the  act,  as  in  a  case  of  breaking  and  entering.* 

ii6;  Reg.  v.  Manning,  2  Carr.  &  K.  903  ;  See  4  BI.  Cora.  29;  i  Russ.  Cr.  (9th  ed.) 

Reg.  V,  Cruse,  8  Carr.  &  P.  541 ;  i  Russ.  37. 

Cr.(9lhed.)39;  Reg.  v.  Smith,  8  Cox.  C.  C.       6.  Rather  v.  State,  i  Port.  (Ala.)  132; 

27 ;  Reg.  V.  Wardroper,  8  Cox,  C.  C.  284;  State  v.  Parkerson,  i  Strob.  (S.C  )  L.  169; 

Commonwealth  z/.  Gannon,  97  Mass.  547;  Commonwealth  z/.  Trimmer,  i  Mass.  476; 

State  V.  Nelson,  29  Me.  329;   Miller  v.  4  Bl.  Com.  29;  i  Russ.  Cr.  (9th  ed.)  37; 

State,  25  Wis.  584;  State  v  Banks,  48  Ind.  Reg.  v.  Cruse,  8  Carr.  &  P.  541 ;  Keg.  r. 

197;    Haines  v.   State,  35    N.    H.    207;  Manning,  2  Carr.  &  K.  887 ;  I  Russ.  Cr. 

Matthews'  Case,  i  Denison,  596;  Foster's  (9th  ed.)  35;  i  Hale,  P.  C.  47,  516;  ('om- 

Case,  II  Coke,  61;  Reg.  t>.  Buncombe,  i  roonwealth  v.  Murphy,  68  Mass.  (2  Gray) 

Cox,  C.  C.  183.  510;  Phillips  V.  Phillips,  7  B.  Mon.  (Ky.) 

1.  States.  Potter,  42  Vt.  495;  Common-  268;  Commonwealth  v.  Tryon,  99  Mass. 
wealth  2-.  Hartnett,  69  Mass.  (3  Gray)  450;  442;  State  v,  Bcntz,  11  Mo.  27;  Cord  r. 
Reg.  V,  Cohen,  11  Cox,  C.  C.  99;  Keg.  v.  Dodds,6Bush  (Ky.),68i;  State «?.  Nelson, 
Tollett,  I  Car.  &  M.  ii2;  Rex  v,  Willis,  i  29  Me.  329;  Reg.  v.  Dixon,  10  Mod.  335; 
Moody,  37  s;  Hawk.  P.  C.  ch.  72,  §  8;  i  Whart.  Cr.  L.  (8th  ed.)  §  76;  1  BishCr. 
Rejr.  V.  Robinson,  L.  R.  I  C.  C.  80;  Reg.  L.  (6th  ed.)  §  363;  Somerville's  Case,  i 
«.  Tollett,  Harr.  &  M.  112;  Reg.  t'.  Brooks,  And.  104;  Reg.  v.  Ingram,  i  Salk.  384; 
Dears.  C.C.  184;  Reg.  v.  Archer,!  Moody,  Reg.  v.  Price,  8  Carr.  &  P.  19;  Park  v. 
143;  Case  of  Matthews,  i  Den.  C.  C.  184;  Hopkins,  2  Bailey  (S.  C  ),  411 ;  Common- 
Keg.  V,  McClarens,  3  Cox,  C.  C.  425.  See  wealth  v,  Lovcl,  Addis.  (Pa.)  18;  Rex  r. 
Rose.  Cr.  Ev.  654,  987;  i  Hale,  P.  C.  514;  Hammond,  i  Leach,  499;  Rcxr.  Cross,  1 
I  Russ.  Cr.  (9th  ed.)  42.  Ld.  Raym.  711 ;  State  v,  Harvey,  3  N.  H. 

2.  Reg.  V,  Tollett,  Car.  &  M.  112.  65 ;  Commonwealth  v,  Neal,  10  Mass.  152; 

3.  Commonwealth  7\  Hartnett,  69  Mass.  Commonwealth  v,  Kennedy,  119  Mass. 
(3  Gray)  450;  Rex  z/.  Willis,  i  Moody,  375;  211;  Commonwealth  v,  Haraor,  8  Gratt 
Keg.  V.  Cohen,  11  Cox,  C.  C.  99;  Keg.  v.  (Va.)  698;  Commonwealth  v,  Harry,  nj 
Tollett,  1  Carr.  &  M.  112;  Reg.  v.  Robin-  Mass.  146;  Commonwealth  v.  Van  Stone 
son,  L.  R.  I  C.  C.  80;  I  Hawk.  P.  C.  ch.  97  Mass.  548;  Commonwealth  v,  Gannoj 
72,  §  8;  I  Hale,  P.  C.  514;  i  Russ.  Cr.  97  Mass.  547;  Commonwealth  v.  Weld 
(9th  ed.)  42  ;  Rose.  Cr.  Ev.  654.  97  Mass.  593 ;  Reg.  r.  Williams,  10  Md  . 

Elopement  with  Adulterer.  —  If  a  wife  63 :   Baldwin  v,  Blackmore,  i  Burr.  6(y  ; 

elopes  with  an  adulterer  who  takes  her  Miller  v.  State,  25  Wis.  384;  Reg.  v.  V.z- 

clothes  with  them,  it  is  larceny.    Reg.  v,  Athev,  9  Cox,  C.  C.  251;   Reg.  v.  Uit- 

Tolleit,  Car.  &  M.  112.  thews,  i   Dennison.  596;  State  r.  Vf/Ur, 

4.  Reg.  V.  Tollett,  Carr.  &  M.  112.  42  Vt.  495;   Commonwealth  v.  Wv^d,  7 

5.  Rather  v.  State,  i  Port.  (Ala.)  132 ;  Boston  L.  R.  58 ;  Commonwealth  v.  Man- 
Commonwealth  V.  Trimmer,  i  Mass.  476;  son,  2  Ashm.  (Pa.)  ji  ;  Rex  t'.  liwkcr,  5 
State  V,  Parkerson,  i  Strob.  (S.  C.)  L.  169.  Esp.  107 ;  Ktxv,  Kobinson,  i  Jg^A  J7* 
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BitpoMiliUitf.  CRIMINAL    LAW.  Principal  and  Agent 

If  larceny  is  committed  jointly  by  husband  and  wife,  the  latter 
is  entitled  to  be  acquitted,  as  having  acted  under  coercion.*  A 
wife  and  her  husband  maybe  jointly  convicted  for  receiving  stolen 
goods.*  And  merely  indicting  her  as  "  the  wife  of  A."  is  sufficient, 
without  further  proof  of  that  fact*  But  where  the  charge  against 
them  was  joint,  and  it  had  not  been  left  to  the  jury  to  say  whether 
she  received  the  goods  in  his  absence,  her  conviction  was  wrong.* 

A  wife,  jointly  indicted  with  her  husband,  is  entitled  to  an 
acquittal  where  she  uttered  the  false  coin  in  the  presence  of  her 
husband*  Under  a  joint  indictment  for  feloniously  wounding, 
with  intent  to  disfigure,  where  the  wife  acted  under  coercion  of 
her  husband,  she  could  not  be  convicted.* 

A  married  woman  is  liable  jointly  with  her  husband  for  her 
torts,  as  for  murder  or  treason  ;  and  also  for  her  misdemeanor,  as 
for  assault  and  battery,  forcible  entry  and  detainer,  keeping  a 
liquor  nuisance,  or  a  bawdy  house,  or  a  gambling-house.  And,  if 
jointly  indicted,  one  may  be  convicted,  and  the  other  acquitted.''' 

3.  Principal  and  Agent,  — The  principal  \s  prima  facie  liable  for 
acts  done  by  his  agent  in  the  general  course  of  business  author- 
ized by  him,  but  not  for  illegal  acts  done  without  his  knowledge, 
consent,  or  direction  ;  and  the  agent  cannot  excuse  himself  from 
liability  for  acts  done  in  the  course  and  duty  of  his  agency.* 

The  principal  is  not  responsible  for  the  criminal  acts  of  his 
agent,  unless  they  were  done  by  his  express  authority,  or  by  his 
command,  or  under  his  orders ;  and  when  the  agent  acts  under 
the  orders  of  his  principal,  the  latter  cannot  evade  responsibility 
by  the  mere  fact  that  he  was  absent  at  the  time.®     The  presump- 


8.  Rex  V,  Archer,  I  Moody,  C.  C.  143.  v,  Dixon,  10  Mod.  335;  Reg.  v.  Williams, 

8.  Rex  V.  Knight,  i  Carr.  &  P.  1 16.  10  Mod.  63;  Reg.  t/.  Ingram,  i  Salk.  384; 

4b  Rex  V.  Archer,  i  Moody,  C.  C.  143.  Reg.  «/.  Cohen,  11  Cox,  C.  C.  99;  Reg.  v. 

5.  Rex  z/.  Price,  8  C.  &  P.  19.  McAthey.  9  Cox,  C.  C.  251 ;  Rex  v.  Ham- 

6.  Reg.  V.  Smith,  Dears.  &  B.  C.  C  553;  mond,  i  Leach,  499;  Rex  v.  Cross,  i  Ld. 
s.  c,  4  Jur.  N.  S.  395;  27  L.  J.  M.  C.  204;  Raym.  711 ;  Reg.  v.  Matthews,  i  Denison, 
8  Cox.  C.  C.  27.  596. 

7.  Curd  V.  Dodds.  6  Bush  (Ky.),  681 ;  8.  Nail  v.  State,  34  Ala.  262 ;  Patterson 
Commonwealth  v.  Tryon,  99  Mass.  442;  v.  State,  21  Ala.  571;  Seibert  v.  State,  40 
Commonwealth  v,  Barry,  115  Mass.  146.  Ala.  60;  State  z/.  Bell,  5  Port.  (Ala.)  365; 
See  Commonwealth  z/.  Trimmer,  i  Mass.  Winter  v.  State,  30  Ala.  22;  Barnes  v, 
476;  Commonwealth  v.  Neal,  10  Mass.  152 ;  State,  19  Conn.  39S ;  Slate  v,  Hull,  34  Conn. 
Commonwealth z/.  Kennedy,  119  Mass.  211;  132;  Jordan  z/.  State,  22  Ga.  545;  Hately 
Commonwealth  v.  Van  Stone,  97  Mass.  v.  State,  u  Ga.  347;  Hipp  v.  State,  5 
548;  Commonwealth  v,  Gannon,  97  Mass.  Blackf.  (Ind.)  149;  Lathrope  v.  State,  51 
547 ;  Commonwealth  z/.  Murphy,  68  Mass.  Tnd.  192 ;  Commonwealth  v,  Nichols,  51 
(2  Gray)  510;  Commonwealths.  Welch, 97  Mass.  (10  Mete.)  259;  State  v.  Dawson,  2 
Mass.  '593;  State  v.  Nelson,  29  Me.  329;  Bay  (S.  C),  360;  Watts  z/.  State,  5  W.  Va. 
Statez/.  Bentz,  11  Mo.  27;  State  v.  Harvey,  352;  Lathrope  v.  State,  i  Am.  Cr.  R.  468; 
3  N.  H.  (>y^  Penna.  v.  Lovel,  Addis.  (Pa.)  O'Leary  v.  State,  44  Am.  Cr.  R.  91 ;  Wreidt 
18;  State  V.  Parkerson,  i  Strob.  (S.  C.)  v.  State,  48  Am.  Cr.  R.  579;  Kexz'.  Dixon, 
169;  Park.z/.  Hopkins,  2  Bail.  (S.  C.)4ii;  3  Maule  &  S.  11 ;  Roberts  v.  Reston,  9 
Commonwealth  v,  Hamor,  8  Gratt.  (Va)  C.  B.  N.  S.  208;  In  re  Stephens,  L.  R.  i 
698;  Miller  7'.  State,  25  Wis.  384 ;  i  Whart.  Q.  B.  702. 

Cr.  L.  (8ih  ed.)  sec.  70;  i  Bish.  Cr.  L.  (6th       9.  Nail  v.  State,  34  Ala.  262 ;  Patterson 

ed.)  sec.  363;  I-Lead.  C.C.81 ;  Somerville's  v.  State,  21  Ala.  571;  Seibert  v.  State,  40 

Case,  I  And.  104 ;  Reg.  v.  Cruse,  8  Car.  &  Ala.  60 ;  Commonwealth  v,  Lewis,  4  Leigh 
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tion  is,  that  the  agent  was  authorized  by  his  principal,  but  the  ser- 
vant's want  of  authority  will  excuse  the  master ;  and  if  a  servant 
executes  a  lawful  direction  in  an  unlawful  manner,  he  is  himself 
responsible.* 

a.  Master  and  Servant.  — A  master  may  be  liable  for  an  injury 
caused  by  the  negligent  acts  of  his  servants ;  and,  where  he  assists 
his  servant  in  the  perpetration  of  the  criminal  act,  both  are  liable.* 
Thus,  the  owner  of  works  is  liable  for  a  nuisance,  although  com- 
mitted by  his  agents  or  servants  without  his  knowledge,  and  even 
against  his  express  orders.* 

If  a  servant,  in  the  absence  of  his  employer,  and  with  his 
authorization,  performs  an  illegal  act  in  the  pursuit  of  his  employ- 


(Va.),  664 ;  I  Whart.  Cr.  L.  (8th  ed.)  §  246; 
I  Russ.  Cr.  (9th  ed  )  53 ;  Commonwealth  v, 
Gillcapie,  7  Serg.  &  K.  (Pa.)  469;  Reg.  r. 
Williams,  1  Carr.A  K.  589;  Rex  v,  llench, 
Russ.  &  R.  C.  C.  163 ;  i  Russ.  Cr.  (9th  ed.) 
57;  I  Arch.  Cr.  Pr.  58;  Sloan  v.  State,  8 
Ind.  312;  Rex  v.  Spiiler,  5  Carr.  &  P.  333; 
Reg.  V.  Michael,  9  Carr.  &  P.  356;  U.  S.  z'. 
Davis,  2  Sumn.  C.  C.  482 ;  People  v,  Adams, 
3  Dcnio  (N,  v.),  190;  s.  c,  i  N.  Y.  173; 
Commonwealth  v,  Pettes,  1 14  Mass.  307 ; 
Reg.  V,  Garrett,  6  Cox,  C.  C.  260;  Norton 
V.  People,  8  Cow.  (N.  V.)  137 ;  Welsh  v. 
State,  3  Tex.  App.  413;  U.  S.  v.  Nunne- 
macher,  7  Biss.  C.  C.  1 1 1 ;  Commonwealth  v. 
Park,  67  Mass.  (i  Gray)  J53;  Common- 
wealths'. Nichols,  51  Mass.  (10  Mete.)  259; 
Commonwealth  v,  Morgan,  107  Mass.  199; 
Cominonwealth  v,  Boston,  etc.,  R.  R.,  126 
Mass.  61 ;  State  v,  Mathis,  i  Hill  (S.  C),  37 ; 
Britain  v.  State,  3  Humph.  (Tenn.)  203; 
Commonwealth  v.  Major,  6  Dana  (Ky.), 
293;  State  V.  Abrahams,  6  Iowa,  1 17  ;  State 
V.  Stewart,  31  Me.  515;  State  v.  Wentworth, 
65  Me.  234 ;  State  v,  Dow,  21  Vt  484 ;  Moli- 
han  V.  State,  30  Ind.  266;  Schmidt  v.  State, 
14  Mo.  137;  Rex  V,  Medley,  6  Carr.'&  P. 
292 ;  Tubervillet/.  Stampe,  i  VA.  Raym.  264; 
Rex  V,  Almon,  5  Burr.  2686;  s.  c,  i  Lead. 

C.  C.  145;  Rex  V.  Dodd,  2  Sess.  Cas  33; 
Rex  V.  Gutch,  Moody  &  M.  433;  Rex  v. 
Dixon,  3  Maule  &  S.  11;  Wixon  v.  People, 
5  Park.Cr.  R.(N.  Y.)  120;  Peoples.  Hall, 
57  How.  Pr.  (N.  Y.)  342;  I  Hale,  P.  C.  615. 
017 ;  4  Bl.  Com.  37  ;  Fost.  369,  370;  Roberts 
V,  Reston,  9  C.  B.  N.  S.  205 ;  In  re  Stephens, 
L.  R.  I  Q.  B.  702;  Barnes  v.  State,  19 
Conn.  398;  State  v.  Dawson,  2  Bay  (S.  C), 
360;  Hij)p  V.  State,  5  Blackf.  (Ind  )  140; 
Thompson  v  State,  45  Ind.  495;  Hanson 
V.  State,  43.  Ind.  550;  Anderson  v.  State, 
39  Ind.  55  ^ ; *U.  S.  v.  Halhcrstadt,  Gilp.  U.  S, 

D.  C.  262  ;  State  v,  Privitt,  4  Jones  (N.  C), 
L.  100;  Anderson  v.  State.  22  Ohio  St.  305; 
Miller  v,  Lockwood,  17  Pa.  St.  248;  Loiiis- 
Tille.  etc.,  R.  R.  Co.  v.  Blair,  i  Tenn.  Cn. 
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jji;   Ewing  v.   Thompson,    13   Mo.   132; 
Naish  V.  East  India  Co.,  2  Comyns,  462 ; 


Watts  V.  State,  5  W.  Va.  352;  Lathroper. 
State,  51  Ind.  192 ;  O'Leary  v.  State, 44  Ind. 
I ;  Wreidt  v.  State,  48  Ind.  579;  Sutcr. 
11,  5  Port.  (Ala  )  365 ;  Winters.  Slate, p 
Ala.  22 ;  States.  Hull  ^4 Conn.  132 ;  Jordan 
€/.  State,  22  Ga.  545 ;  tlaiely  7».  State,  15  Ga. 
347;  McCutcheon  v.  People,  69  111  601 ; 
s.  c,  I  Am.  Cr.  R.  471 ;  Verona  Cent.  C. 
Co.  V.  Murtaugh,  50  N.  Y.  314;  Common- 
wealth V.  Mason,  94  Mass.  185;  State  v. 
Berkshire,  2  Ind.  207  \  Overholtater  p.  Mc- 
Michael,  10  Pa.  St.  139;  ///  re  Stephens,  i 
Ga.  584;  The  Emulous,  1  Gall.  U.  S.  D.  C. 

1.  Barnes  w.  State,  19  Conn.  398;  Mc- 
Cutcheon V,  People,  69  111.  601 ;  s.  c,  1  Am. 
Cr.  R.  471 ;  Hipp  v.  State,  5  Blackf.  (ind.) 
149;  Thompson  v.  State,  45  Ind.  495; 
Hanson  v.  State, 43  Ind.  550 ;  Anderson?. 
State,  39  Ind.  553;  Hipp  v.  State.  5  Blackt 
(Ind.)  140;  Commonwealth  v.  Mason,  94 
Mass.  185 ;  State  v,  Dawson,  2  B^  (S.  C), 
360;  Ewing  V.  Thomoson,  13  Mo.  132; 
Verona  Cent.  C  Co.  «^.  Murtaugh,  50  N.  Y. 
314;  State  V.  Privitt,  4  Jones  fN.  C.)  L 
100;  Anderson  v.  State,  22  Ohio  St.  305; 
United  States  v.  Ilalberstadt,  Gilp.  U.S. 
D.  C.  262;  Miller  v.  Lockwood,  17  Pa. 
St.  248;  Louisville,  etc.,  R.  R.  Co.  v. 
Blair,  1  Tenn.  Ch.  351 ;  Naish  v.  East 
India  Co.,  2  Comyns,  462;  i  Whart.  Cr. 
L.  (8th  ed.)  sec.  135;  i  Russ.  Cr.  (9th  cd.) 

32. 

2.  In  re  Stephens,  i  Ga.  584;  State  t?. 
Berkshire,  2  Ind.  207 ;  Commonwealth  r. 
Nichols,  51  Mass.  f  10  Mete.)  259;  Common- 
wealth V.  Morgan,  107  Mass.  199;  Com- 
monwealth V.  Boston  &  Loi\-eIl  R.  K^  126 
Mass.  61 ;  Norton  v.  People,  8  Cow 
(N.  Y.),  137;  Overholtzer  v.  McMichacl. 
10  Pa.  St.  139  :  Miller  v.  Lockwood,  17  Pa. 
St.  248;  Commonwealth  v.  i>ewis,4  Leigh 
(Va),  664;  Rex  v.  Medley,  6  Carr.  &  P. 
292  ;  Reg.  V.  Michael.  9  Carr.  &  P.  356; 
The  Emulous,  i  Gall.  C.  C.  563. 

3.  Reg.  V,  Stenhens.  L,  R.  1  Q.  B.  702; 
12  Jur.  N.  S.  96[ ;  14  W.  R,  8595  ^  J- 
Q.  B.  251 ;  14  L.  T.  N.  S.  593. 
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ment,  both  may  be  found  guilty.^  But  where  the  servant  acts  in 
the  presence  or  under  the  control  of  his  employer,  he  cannot  be 
convicted  for  maintaining  a  liquor  nuisancie.* 

b.  Ageficy  in  Crime,  —  To  constitute  one  a  principal  in  a  felony, 
he  must  be  present  at  its  commission  ;  but  such  presence  may  be 
constructive,  as  where  it  is  shown  that  he  acted  with  another  in 
pui:suance  of  a  given  design,  and  was  so  situated  as  to  be  able  to 
give  aid  to  his  associates  to  insure  the  success  of  a  common 
purpose.* 

Where  one  watches  while  his  confederate  robs  a  house,  both  are 
equally  guilty.*  But  to  constitute  one  a  principal  in  a  felony,  he 
must  be  present  at  its  commission  ;  but  such  presence  may  be 
constructive,  as  where  it  is  shown  that  he  acted  with  another  in 
pursuance  of  a  given  design,  and  was  so  situated  as  to  be  able 
to  give  aid  to  his  associates,  to  insure  the  success  of  a  common 
purpose.*  Where  three  men  went  together  to  rob  a  store,  and 
one  was  posted  some  distance  therefrom  to  watch,  the  others 
entering  the  storehouse,  killing  the  owner,  and  robbing  the*  store, 
the  first  sharing  the  booty,  he  was  held  to  be  a  principal  in  the 
crime  of  murder  in  the  first  degree.* 

To  constitute  one  a  principal  rather  than  an  accomplice,  he 
must  do  some  act  during  the  time  when  the  offence  is  committed 
to  connect  him  with  its  commission.'''  An  accessory  before  the 
fact  to  a  felony  may  be  convicted  as  though  he  were  the  principal 
felon.*  To  hold  one  liable  with  others  as  a  principal,  there  must 
be  a  combination  of  act  and  intent* 

One  cannot  be  convicted  as  principal  in  the  second  degree  where 
there  is  no  evidence  of  the  guilt  of  the  principal  in  the  first 
degree.**  Thus,  two  boys,  without  V.'s  presence  or  co-operation, 
stole  certain  hogs,  and  delivered  them  at  his  pen,  he  having  prom- 
ised them  a  certain  price  if  they  would  so  steal  and  deliver  them  : 
V.  was  held  as  an  accomplice,  but  not  as  a  principal  offender.'* 

The  rule  that  one  agreeing  to  the  offence  is  a  principal  offender, 
although  not  aiding  in  the  act,  applied  on  trial  of  T.  for  the  mur- 
der of  B.,  shot  by  either  T.  or  by  a  brother  of  T.,  who  had  fled  and 
escaped ;  T.  being  proved  to  have  been  present  with  his  brother 
at  an  appointed  interview  with  B.,  in  a  field,  and,  owing  to  a  feud, 
all  three  being  armed  with  loaded  pistols.** 

Where  a  person  employs  another  to  do  an  unlawful  act,  the  act 
becomes  his  own,  and  he  is  liable ;  but  both  will,  in  general,  be 
guilty,  as  the  contract  is  illegal.**    And  the  fact  that  the  defendant 

1.  Commonwealth  v,  Galligan,  144  Mass.       7.  Bean  v.  State,  17  Tex.  App.  60. 
171;  s.  c,  3  New  Eng.  Rep.Boi.  8.  Commonwealth  v,  Hughes,  11  Phila. 

2.  Commonwealth  v.  Galligan,  144  Mass.    (Pa.')  43. 

171;  s.  c,  3  New  Eng.  Rep.  801.  9.  Rountree    i/.    State,    10    Tex.    App. 

8.  McCarney  v.  People,  83  N.  Y.  408.  no. 

4.  Thomas  ».  State,  43  Ark.  149.  10.  Jones  v.  State,  64  Ga.  697. 

fi.  McCarney  v.  People,  83  N.  Y.  408.  11.  Vincent  v.  State,  9  Tex.  App.  46. 

%•  Mitchell  V  Commonwealth,  33  Gratt.       13.  Taylor  v.  State,  9  Tex.  App.  loo. 

(Va.)  845.  13.  Hays  r.  State,  13  Mo.  246;  SUte  v, 
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wag  acting  as  the  agent  of  another  in  the  commission  of  an  ofiFence, 
will  afford  no  excuse  or  justification.* 

One  who,  by  the  intervention  of  an  innocent  agent,  commits  a 
felony,  he,  and  not  the  agent,  is  responsible,  where  the  person  era- 
ployed  is  ignorant  of  the  intention  of  his  employer,  unless  the  act 
was  wholly  illegal,  and  out  of  the  usual  course  oi  the  employment.' 

One  who  procures  the  commission  of  a  crime  by  a  person  who, 
from  idiocy,  insanity,  or  infancy,  is  deemed  incapable  of  committing 
crime,  is  himself  liable,  as  though  he  had  himself  committed  the 
act.'  And  for  an  act  done  by  an  innocent  agent,  the  principal 
or  employer  is  responsible  * 

So,  where  A.,  by  letter,  asks  B.  to  sign  the  name  of  S.  to  a 
post-office  order,  A.  is  a  principal  in  the  forgery,  even  if  the  letter 
merely  says  that  B.  is  at  liberty  to  sign  the  name.* 

4.  Instigation  to  commit  Crime,  —  The  instigator  need  not  be 
the  originator  of  the  criminal  design  :  if  he  encourage  the  perpe- 
trator by  falsehood  or  otherwise,  he  is  guilty  as  an  accessory.*  At 
common  law  the  instigator  and  perpetrator  of  a  crime  may  be 
guilty  in  different  degrees.''  The  advice,  procurement,  encour- 
agement, etc.,  may  be  direct  or  indirect,®  by  words,  signs,  or 
motions,®  personally,  or  through  the  intervention  of  another;" 
and  it  is  not  necessary  that  the  instigator  should  know  the  name 
of  the  perpetrator.**  \yhile  the  instiga:tor  is  responsible  for  inci- 
dental consequences,  it  is  otherwise  as  to  collateral  offences." 

5.  Compulsion  and  Duress.  —  a.  Compulsion,  —  No  person  can 
be  held  liable  criminally  for  an  act  which  it  is  not  in  his  power 
to  prevent.**  And  acts  committed  under  the  compulsion  of  law, 
where  the  will  is  not  freely  exercised,  are  excusable  ;  as,  killing  to 
prevent  an  escape  after  a  felony  has  been  committed." 

Whatever  is  necessary  to  save  life,  is,  in  general,  considered  as 

Schmidt,  14  Mo.  137;  State  v.  Bryant,  14  Learnard,  41  VtsSs;  Reg. ».  Tyler,  8  Car. 

Mo.  340;  United  States  v.  Nunnemacher,  &  P.  61 8.                 , 

7  Biss.  C.  C.  1 1 1 ;  I  Whart.  Cr.  L.  (8th  ed.)  4.  Reg.  r.  Bleasdale,  2  Carr.  &  K.  765. 

sec.  161 ;  Reg,  v.  King,  20  Up.  Can.  C.  P.  6.  Reg.r.  Clifford,  2  Carr.  &  K.  202. 

246.    See  also  Attorney-General  v,  Siddon,  6.  Keithler  r.  State,   10  Smedes  &  M. 

I  Tyrw.  47 ;  Attorney-General  v.  Riddle,  2  (Miss.)  192 ;  Reg.  w.  TuckwcU,  Car.  &  M. 

Cromp.  &  J.  493.  21  c 

1.  Allyn  V.  State,  21  Neb.  593.  7.  Klein  v.  People,  31  N.  Y.  229;  Mask 

8.  Commonwealth  7/.  Nickerson,  87  Mass.  v.  State,  32  Miss.  ^05. 

:kbu 


(5  Allen)  518;  State  v,  Matthews,  20  Mo.       8.  Reg.  v,  Blackburn,  6  Cox,  C.  C.  333. 
55;  Blackburn  v  State,  23  Ohio  St,  146;       9.  Kennedy  v.  People,  40  111.  488. 
Wixon  V.  People.  5  Parker,  Cr.  R.  (N.  Y.)       10.  Rex  v.  Cooper,  19  How.  Sttte  Tri 

1 19;  People  V.  McMurray,  4  Parker,  Cr.  R.  804. 

(N.  Y.)  234;  Reg.  V.  Clifford,  2  Carr.  &  K.       11.  Rex  v,  Lee,  6  Carr. &  P.  536;  Reir. 

202;  Reg.  V.  Bleasdale,  2  Carr.  &  K.  765;  Giles,  i  Moody,  166. 
Ex  parte  Parks,  85  Mass.  (3  Allen)  237;       12.  People    v.    Knapp,    26  Mich.  112; 

Rex  V,  Gutch,  Moody  &  M.  433.    See  Rex  Watts  v.  State,  5  W,  Va.  532. 
V,  Almon,  5  Burr.  2686;  s.  c,  i  Lead.  C.       13.  State  v.  Vermont  Cent.  R.  Co.,  30  Vl 

C.  150;  Reg.  V,  Donaghue,  5  L.  C.  Jur.  108. 

104;  Reg.  r.  Stephens,  L,  R.  i  Q.  B.  702;       14.  State ».  Rutherford,  i  Hawks  (N.C.|, 

Reg.  ».  King,  20  Up.  Can.  C.  P.  246;  Reg.  457 ;  State  v.  Roane,  2  Dev.  (N.  C.)  L  58. 

V.  Brewster,  8  Up.  Can.  C.  P.  208.  See  also  4  Bl.  Com.  28, 179;  i  Hale,  P.  C 

8.  Berry  f.  State,  10  Ga.  518;  Common-  43;   i  Bish.  Cr.  L.  (6th  ed.)  sec  347;  » 

wealth  V.  Hill,    11    Mass.   136;    State  v.  Whart.  Cr.  L.  (8th  ed.)  sec.  94. 
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done  under  compulsion ;  as,  joining  with  rebels  for  fear  of  present 
death/  or  where  one  is  attacked  by  a  ruffian.*  And  in  cases  of 
extreme  peril  from  shipwreck,  where  there  is  a  necessity  that  a 
part  should  be  sacrificed  to  save  the  remainder,  a  decision  by  lot 
should  .be  resorted  to,  unless  the  peril  is  so  sudden  and  over- 
whelming as  to  leave  no  choice  of  means,  and  no  moment  for 
deliberation ;  but  seamen,  being  common  carriers,  have  no  right, 
even  in  extreme  peril,  to  sacrifice  the  lives  of  passengers  for  the 
sole  purpose  of  saving  their  own.* 

b.  Duress.  —  Direct  physical  force  exempts  from  punishment* 
Actual  force  upon  the  person,  and  present  fear  of  death,  are  a 
legal  excuse,  provided  they  continue  all  the  time  the  party  remains 
with  rebels.*  Threats  of  future  injury,  or  commands  from  any 
other  than  a  husband,  do  not  excuse ;  so,  a  mere  threat  to  take 
one's  life  is  not  sufficient* to  excuse  homicide,  felony,  or  treason  ; 
so,  a  threat  to  burn  one's  house,  or  destroy  his  property,  is  not 
sufficient  duress  to  excuse  the  commission  of  an  offence.* 

An  apprehension,  though  never  so  well  grounded,  of  suffering 
mischief  not  endangering  the  person,  affords  no  excuse  for  join- 
ing or  continuing  with  rebels,''  but  otherwise  when  one  joins  from 
fear  of  death.^  The  apprehension  of  personal  danger  does  not 
furnish  an  excuse  for  assisting  an  illegal  act.® 

Actual  force  upon  the  person,  or  personal  restraint,  or  fear  of 
personal  injury  or  imprisonment,  excuses  acts  committed  during 
the  continuance  of  such  duress.^®  Compulsion  to  excuse  must  be 
'such  as  deprives  a  person  of  his  free  agency.** 

6.  Effect  of  Intoxication  on  Responsibility  for  Crime.  —  a.  Vol- 
untary Intoxication.  — An  act  is  none  the  less  a  crime  because  the 

1.  Joining  BeMs.  — An  apprehension,  v,  Haskell,  4  Wash.  C.  C.  402;  Reg.  v. 

thoueh  never  so  well  grounded,  of  suffering  Tyler,  8  Carr.  &  P.  616.    See  also  1  East, 

mischief  not  endan^ring  the  person,  at-  P.  C.  294. 

fords  no  excuse  for  jgining  or  continuing  6.  People  v.  Butler,  8  Cal.  435 ;  United 

with  rebels.    McGrowther^  Case,  i  East,  States  v.  Holmes,  i  Wall.  Jr.  C.  C.  i ;  Reg. 

P.  C.  71;  but  otherwise,  when  one  joins  v.  Grimwade,   i  Den.  C.  C.  30;   Rex  v. 

from  fear  of  death.    Rex  v.  Gordon,   i  McGrowther,    18    St.  Tr.    391;    Rex   v. 

East,  P.  C.  71.  Crutchlcy,  5  Carr.  &  P.  133. 

a.  Oliver  v.  State,  17  Ala.  587;  People  7.  McGrowther's  Case,  i  East,  P.  C.  71, 

V.  Doe,  I  Mich.  451 ;  Respublica  v,  McCar-  8.  Rex  zt  Gordon,  i  East,  P.  C.  71. 

ty.  2  U.  S.  (2  Dall.)  86;  bk.  i,  L,  ed.  300;  9.  Reg.  v.  Tyler,  8  Carr.  &  P.  616. 

UnitedStatesr.7homas,82U.S.(i5Wall,)  10.  United  States  v.  Vigol,  2  U.  S.  (2 

337;  bk.  21,  L.  ed.  89;  United  States  v.  Dall.)  346;  United  Slates  v.  Haskel],  4 

Vigol,  2  U.  S.  (2  Dall.)  346;  bk.  i,  L.  ed.  Wash.  C.  C.402  ;  Brown  v.  Pierce.  74  U.  S. 

409;   United  States  z/.  Haskell,  4  Wash.  (7  Wall.)  205;  bk.  19,  L.ed.  134;  Strong?/. 

C. C.402;  Rex  zf. Gordon,  i  East,P.  C.  71.  Grannis,  26  Barb.  (N.  Y.)   122;    State  v. 

See  also  i  Bish.  Cr.  L.  (6th  ed.)  sec.  347 ;  I  Learnard,  41  Vt.  585 ;  Simmons  v.  Trumbo, 

Allison,  Cr.  L.  673;  4  Bl.  Com.  183.  9  W.  Va.  358;  Skeate  v.  Beale,  11  Adol.  & 

8.  United  Sutes  v.  Holmes,  i  Wall.  Jr.  E.  983;  Reg.  v.  Tyler,  8  Car.  &  P.  616;  i 
C.  C.  I.  Bish.Cr.  L.  (6th  cd.)  sec.  346;  i  Whart.  Cr. 

4.  United  States  v.  Vigol,  2  U.  S.  (2  L.  sec.  97;  i  Bouvier,  L.  Diet.  tit. "  Duress." 

Dall.)  xt6;  bk.  i,  L.  ed.409;  United  States  11.  Commonwealth  v.  Hadley,  52  Mass. 

V.  Haskell, 4  Wash.  C.  C.  402.    See  also  i  (11  Met.)  66;  Commonwealth  v.  Drew,  57 

Bish.  Cr,  L.  (6th  ed.)  sec.  346;  i  Whart.  Mass. (3Cush.)279;  State?/  Bryant,  14 Nfo. 
Cr.  L.  (8th  ed.)  sec.  97.                                  .340;  State  v.  Mathis,  i   Hill  (S.  C),  37; 

9.  United  States  v.  Vigol,  2.  U  S.  (2  Commonwealth  v.  Gillespie,  7  Serg.  &  R. 
I>a^*)  346;  bk  I,  L.  ed.  409;  United  States  (Pa.)  469. 
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person  perpetrating  it  happened  to  be  in  a  state  of  intoxication 
at  the  time/  because  voluntary  intoxication  is  no  excuse  for 
crime,  even  when  the  intoxication  is  so  extreme  that  the  person 

is  insensible  to  his  surroundings,  and  unconscious  of  his  acts.' 

Drunkenness  affords  no  excuse  for  crime,  even  though  it  causes 
temporary  insanity,  or  renders  one  unconscious  of  what  he  is 
doing,^  unless  such  drunkenness  was  occasioned  by  the  fraud, 

1.  Hanvey  v.  State,  68  Ga.  612;  State  v,  wealth,  i  Green,  C.  L.  (N.  J.)  373;  Cole's 

Hurley,  Houst.  Cr.  Rep.  (Del.)  28;  Pear-  Ca.  7  Abb.  Pr.  N.  S.  (N.  Y.)  321;  People 

son*tt  Cajie,  2  Lewin,  C.  C.  144;   Rex  v,  v.  Pine,  2  Barb.  (N.  Y.)  566;  Lanergan  7. 

Thonias,7Carr.&P.8i7;  Reg. f/.  Gamlen,  People,  50  Barb.  (N.  Y.)  266;  Friery  s^. 

I  Fo^t.  &  F.  90.  People,   14   Barb.    (N.    Y.)  319;    People 

It  neither  excuses  nor  justifies  crime, —  v,  Rogers,  18  N.  Y.  9;  Kenney  v.  People, 

Scott  V.  State,  12 Tex.  App.  31,— although  31  N.  Y.  330;  People  v.  Porter,  2  Parker, 

the  result  of  an  irresistible  appetite  over-  Cr.  R.  (N.  Y.)  14;  People  v.  Robinson,  1 

coming  the  will,  and  amounting  to  a  disease,  Parker,*  Cr.  R.  (N.   Y.)   649;    Willis  v. 

—  Flauigan  v.  People,  86  N.  Y.  554;  s.  c,  People,  5  Parker.  Cr.  R.  (N.  Y.)  621;  Pco- 

40  Am.  Rep.  5^6,  —  unless  the  act  was  pie  v.  Ham  mil  I,  2  Parker,  Cr.  R.  (N.  Y.) 

committed  from  msanity  produced  thereby.  223;   People  v,  Willey,  2  Parker,  Cr.  R. 

^tate  w.  Paulk,  18  S.  C.  514.  (I^  Y.)  19;  Real  v.  People,  42  N.  Y.  279; 

t.  Sutet/.  Bullock,  13  Ala.  413;  People  State   v.    Turner,    Wright    (Ohio),   120; 

V.  King,. 27  Cal.  507 ;  People  v,  Lewis,  36  Commonwealth  v.  Hart,  2  Brewst  (Pa.) 

Cal.  531;    People  z/.   Bell,  49  Cal.  485;  546;  United  States z/.  Forbes, Crabbe, U.S. 

United    States  v.   Clarke,    2   Cr.   C.   C.  D.  C.  558 ;  Respublica  v.  Weidle,  2  U.  S. 

158;    State  V,  Johnson,  40   Conn.    136;  {2  Dall)  88;  bk.  I,  L,  ed.  301 ;  Sutc  z^. 

State  V.  McGonigal,  5   Har.  (Del.)   510;  Stark,  i  Strob.  (S.  C.)  ^79;  Pirtle r.  State, 

State  V*  Jones,  20  Ga.  534;  Wise  v.  State,  o  Humph.  (Tenn.)  663;  Haile  v.  State.  11 

34  Ga.  354;  Choice  v.  State,  ;ji  Ga.  424;  Humph.  (Tenn.)  154;   Swan  v.  State,  4 

£stes  y.  State,  55  Ga.  31 ;  Golden  t/.  State,  Huniph.  (Tenn.)  136;  Corn  well  v.  State, 

25  Ga.  527;  Westmoreland  V.  State,  45  Ga.  Mart.  &  Y.  (Tenn.)  147 ;  Bennett  v.  Sute, 

225;  Mercer  v.  State,  17  Ga.  146;  Raiterty  Mart.  &  Y    (Tenn.)  133;  Hensliev.  State,' 

t/.  People,  66  III.  118;  Mclntyre  v.  People,  3  Heisk.  (Tenn.)  202;  Carter  v.  Slate,  12 

i8  III.  514.    See  Co.  Litt.  247  a;  Bailey  v,  Tex.  500;  Colbath  v,  Sute,  2  Tex.  App. 

State,  26  Ind.  422 ;  Bradley  v.  State,  31  ind.  391 ;  s.  c,  4  Tex.  App.  76 ;  Outlaw  v.  State, 

492;  Cluck  z^.  State,  40  Ind.  263;  Dawson  35  Tex.  481 ;  M cC arty  t^.  State,  4  T^x.  App. 

V.  State,  16  Ind.  428;  O'Herrin  v.  State,  14  461 ;  Boswell  v.  Commonwealth,  20  Gratt 

Ind.  420;  Patterson  2/.  State,  66  Ind.  185;  (Va.)  860;   State  v.  Tatro,  50  Vt.  483; 

Gillooley  v.  State,  58  Ind.  182;  Reedy  v>  Schmidt  v,   Pfeil,  24   Wis.  452;  United 

Harper,  25  Iowa,  87 ;  State  v.  Hart,  29  Iowa,  States  z*.  McGlue,  i  Curt.  C.  C.  ij  United 

268;  Sutez/.  White,  14  Kan.  J38;  Shanna-  States  v.  Willey,  2  Curt.  C.  C.  19;  United 

han  z/.  Commonwealth,  8  Bush  (Ky.),  464;  States   v,   Cornell,  2    Mason,  C.  C.  91 


Smith  V.  Commonwealth,  1  Duv.  (Ky.) 
224;  Golliher  v.  Commonwealth,  2  Duv. 
(Ky.)  163;  Tyra  v.  Commonwealth,  2 
Met.  (Ky)  i ;  State  v,  Millen,  14  La.  An. 


United  States  v.  Drew,  5  Mason,  C.  C  28*, 
s.  c,  I  Lead.  Cr.  Cas.  131 ;  i  Whart.  Cr.  L 
(8th  ed.)  49:  I  Russ.  Cr.  (9th  ed.)  12;  i 
Bish.  Cr.  L.  (6th  ed.)  sec.  400 ;  i  Hale,  P.  C 


S70;  State  V.  Graviotte,  22  La.  An.  587;  32;  Pearson*s  Case,  2  Lewin,  144 ;  Burrows* 

State  V.  Coleman,  27  La.  An.  691 ;  Lawton  Case,  1  Lewin,  75;  Rennie^s  Case,  i  Lewin, 

V.  Sun  Mu.  Ins.  Co,,  56  Mass.  (2  Cush.)  76;  Reg.  v.  Carroll,  7  Car.  &  P.  145;  Reg  p. 

500;*  Commonwealth  v,  Hawkins,  69  Mass.  Thomas,  7  Car.  &  P.  817 ;  Reg.  v,  Meakin, 

(3  Grav)  463;  Commonwealth  v.  Malone,  7  Car.  &  P.  297;  Reg.  v,  Grmdley,  I  Russ. 

114  Mass  295;  People  z/.  Garbutt,  17  Mich.  8. 


9;  Roberts  v.  People,  19  Mich.  401 ;  State 
V.  Welch,  21  Minn.  22;  State  z'.  Gut,  13 
Minn.  341  ;  Kellyz/.  State,  3  Sme.  M.( Miss.) 
518;  Schaller  z\  State,  14  Mo.  502;  Whit- 


3.  Upstone  z/.  People,  109  111.  169;  Peo- 
ple V.  Crarbutt,  17  Mich.  9. 

When  Dmnkexmess  eoaaidered.— Put  it 
may,  in  cases  where  the  law  makes  the  con- 


ney  v.  Stale,  8  Mo."  165;  State  v,  Hundley,  dition  of  the  criminal's  mind  an  essential 

46  Mo.  414;  State  v.  Cross,  27  Mo.  332;  element  in  the  crime,  be  taken  into  oon- 

Statez/.  Pitts,  58  Mo.  556;  State  z'.  Harlow,  sidcration  as  showing  that  no  crime  wa< 

21  Mo.  446;  State  v.  Dearing,  65  Mo.  530  committed.     People  v,  Robinson,  i  Park. 

State  V.  John,  8  Ired.  (N.  C.)  L.  330;  State  (N.  Y  )  Cr.  235. 

z>.  Thompson,  12  Nev.  140;  State  z/.  Avery,  BrnnkeaneBM  ii   no   BxevM  for  Criiie, 

44  N.  H.  392;    Shannahan  v.  Common-  although  the  result  of  an  irresistible  appetite 
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artifice,  or  contrivance  of  another.  Nor  does  it  make  any  differ- 
ence that  a  man  by  constitutional  infirmity,  or  by  accidental  in- 
jury to  the  head  or  brain,  is  more  liable  to  be  maddened  by  liquor 
than  another  man.  If  he  has  legal  memory  and  discretion  when 
sober,  and  voluntarily  deprives  himself  of  reason,  he  is  responsi- 
ble for  his  acts  in  that  condition.* 

As  voluntary  drunkenness  neither  excuses  nor  justifies  crime,* 
therefore  intoxication  at  the  time  of  committing  an  offence  cannot 
be, set  up  as  a  defence.' 

But  the  accused  may  show,  that,  about  the  time  the  crime  was 
committed,  he  was  in  such  a  physical  condition  as  to  render  it  im- 
probable that  he  committed  it ;  and  the  fact  that  such  condition 
was  caused  by  intoxication  makes  no  difference  in  the  rule,  the  ' 
intoxication  not  being  set  up  as  a  defence.* 

Drunkenness  is  no  excuse  for  crime,  neither  is  any  state  of 
mind  resulting  from  drunkenness,  unless  it  be  a  permanent  and 


overcoming  the  will,  and  amounting  to 
a  disease.  Flanigan  v.  People,  86  N.  Y. 
554;  s.  c,  40  Am,  Rep.  55  S. 

Temporary  Iniaidty  prodaoed  l»y  Intozi- 
tation  does  not  destroy  responsibility  for 
crime,  if  the  accused,  being  sane  and 
responsible,  voluntarily  made  himself  in- 
toxicated. State  V,  Thompson,  12  Nev. 
140. 

1.  Choice  V,  State,  31  Ga.  424. 

8.  Estes  V.  State,  55  Ga.  31 ;  Hanvey  v. 
State,  68  Ga.  612;  Stale  v.  Hurley,  Houst. 
Cr.  Rep.  (Del )  28;  Scott  z/.  State,  12  Tex. 
App.  31 ;  Pearson's  Case,  2  Lewin,  C.  C. 
144;  Rex  V,  Thomas,  7  Carr.  &  P.  817; 
Rm.  v.  Gamlen,  i  Fost.  &  F.  90. 

8.  United  States  v.  Drew,  5  Mass.  28; 
United  Stales  v,  McGlue,  i  Curt.  C.  C.  i ; 
United  States  zr.  Roudenbush,  Baldw.  C.  C. 
514;  United  States  v,  Forbes,  Crabbe,  U.  S. 
D.  C.  5s8. 

Dmnkeimesf  is  no  Excuse  for  Homioide, 
although  the  result  of  an  irresistible  appe- 
tite, overcoming  the  wiil«  and  amounting  to 
a  disease,  and  it  is  immaterial  on  the  ques- 
tion of  premeditation.  Flannigan  v.  Peo- 
ple, 86  N.  Y.  554 ;  s.  c,  40  Am.  Rep.  556. 
Drunkenness  is  no  excuse  for  homicide  oy 
shooting,  if  the  act  is  voluntary.  To  be 
too  drunk  to  form  an  intent  to  kill,  one 
must  be  too  drunk  to  form  an  intent  to 
shoot  the  victim.  Marshall  v.  State,  59 
C^a.  154. 

Voluntary  drunkenness  that  merely  ex- 
dted  the  passions,  and  stimulates  men  to 
the  commission  of  crime,  in  a  case  of  homi- 
cide by  one  in  such  a  condition,  without 
any  provocation,  neither  excuses  the  offence 
nor  mitigates  the  punishment.  Shannahan 
V,  Commonwealth*  8  Bush  (Ky.)^464. 

Use  of  Boadly  Weapon.  —  where  defend- 
ant used  a  deadly  weapon  while  in  a 
dntnkeli  condition,  the  fact  that  he  was 


drunk  does  not  alter  the  nature  of  the  case ; 
but  if  he  hac^  inlemperately  used  an  instru- 
ment, not  in  its  nature  deadly,  the  jury 
might  less  strongly  infer  a  malicious  intent 
on  his  part.    Rex  v.  Meakin,  7  Carr.  &  P. 

Where  a  Branken  Man  retains  Kind 
enough  to  plan  and  execute  a  crime,  it  is 
enough  to  subject  him  to  legal  responsi- 
bility. People  V  Robinson,  i  Pajrk.  (N.  Y.) 
Cr.  R.  235. 

.If  (he  defendant,  who  was  drunk  at  the 
time  of  the  act,  was  conscious,  and  under- 
stood what  was  done  and  said,  so  as  to  give 
an  intelligent  and  true  account  of  it  at  the 
trial,  he  is  responsible.  Territory  v.  Frank- 
lin, 2  New  Mex.  307. 

Illegal  Voting.— To  an  indictment  for 
voting  more  than  once  at  the  same  election, 
it  is  no  defence  that  the  prisoner  was  so 
drunk  when  he  cast  his  second  vote  that 
he  did  not  know  what  he  was  doing,  and 
did  not  remember  that  he  had  already 
voted  at  the  same  election.  State  v,  Welch, 
21  Minn.  22. 

An  Instmction  in  a  murder  trial,  that  if 
defendant  (who  was  drunk  at  the  time  of 
killing)  was  conscious  of  and  understood 
what  was  done  and  said  by  himself  and 
others,  so  as  to  give  an  intelligent  and  true 
account  of  it  at  the  trial,  he  was  responsi- 
ble, held  correct.  Territory  ».  Franklin, 
2  New  Mex.  307. 

Voluntary  drunkenness  affords  no  excuse 
for  crime ;  and  a  charge  to  this  effect,  but 
with  the  addition  that  the  drunkenness 
might  be  considered  by  the  jury,  like  any 
fact,  to  shed  light  on  the  transaction,  being 
quite  as  favorable  to  a  defendant  charged 
with  murder  as  he  could  claim,  could  not 
be  complained  of  by  him.  Hanvey  v.  State, 
68  Ga.  612. 

4.  Ingalls  V.  State,  48  Wis.  647. 
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continuous  result.^      But  while  drunkenness  is  no  excuse  for 
crime,  it  cannot  in  law  be  held  to  aggravate  an  offence.* 

(l)  Intent  and  Degrees  of  the  Offence,  —Whenever  the  actual 
existence  of  any  particular  purpose,  motive,  or  intent  is  a  neces- 
sary element  to  constitute  any  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time  of  committing  the  act,  in 
determining  the  purpose,  motive,  or  intent  with  which  the  oflFence 
was  committed.  Therefore  intoxication  may  be  admitted  in  evi- 
dence as  to  the  degree  of  the  crime,  and  in  mitigation  of  the 
offence.  When  the  degree  of  guilt  depends  on  premeditation,  the 
intoxication  of  the  accused  may  be  taken  into  consideration  in 
^  determining  what  specific  offence   has  been   committed,  or  the 

fjrade  of  the  offence,  or  to  test  the  capacity  of  the  accused  to 
orm  a  purpose,  or  to  decide  between  right  and  wrong,  as  tending 
to  show  that  the  accused  was  not  capable  of  deliberation,  or  inca- 
pable of  attack  or  defence,  or  unable  to  form  a  wilful,  deliberate, 
and  premeditated  design,  or  incapable  of  judging  of  his  acts  or 
their  legitimate  consequences.' 

1.  State  V,  Coleman,  27  La.  An.  691.  monwealth,  i  Grant.  Cas.  (Pa.)  484:  Jone> 

t.  Mclntyre  v.  People,  38  III.  ^4.  v.  Commonwealth,  75  Pa.  St.  403;  Keenan 

I&toiieatioii  m  an  Aggravatum.  —  But  v.  Commonwealth,  44  Pa.  St  55;  Suter. 

it  has  been  4^A/ in  Pennsylvania  that  intoxi-  McCants,  i  Spear  (S.  C),  384;  Pirtle  r. 

cation  is  an  aggravation  of,  rather  than  an  State,  9  Humph.  (Tenn.)  66^;  Swan  r. 

excuse  for,  crime :  short  of  destruction  of  State,  4  Humph.   (Tenn.)  136;   Haile  ;. 

reason,  it  is  in   no  case  a  full  defence.  State,  Swan  (Tenn.),   248;    Lancaster  v. 

Where  it  is  so  great  as  to  render  it  im-  State,  2  Lea  (Tenn.),  575;    11   Humph, 

possible  for  a  man  to  form  any  complete  (Tenn.)  154;  Cornwell  v.  State,  Mart  & 

design,  the  law  allows  it  to  reduce  the  Y.  (Tenn.)  147 ;  Clark  v.  State,  8  Humph, 

grade  of  homicide  from  murder  in  the  iirst  (Tenn.)  671 ;  Colbath  v.  State,  2  Tex.  App. 

to  murder  in  the  second  degree.    The  bur-  391 ;  Ferrell  v.  State,  43  Tex.  503 ;  Brown 

den  of  proof  is  on  the  defendant.    Com-  v.  State,  4  Tex.  App.  27 j;  McCarty  v. 

monwealth  v.  Hart,  2  Brewst  (Pa.)  546.  State,  4'  Tex.  App.  461 ;  Wenz  v.  State,  1 

3.  State  V.  Bullock,  13  Ala.  413;  Niooney  Tex.  App.  36;  Hoswell  v.  Commonwealth, 

V.  State,  33  Ala.  419;  People  v.  Kelencia,  20  Gralt  (Va.)  860;    Commonwealth  v. 

21  Cal.  544;  People  t/.  King,  27  Cal.  507;  Tones,  i  Leigh  (Va.),  598;  i  Green,  C.L 

People  V.  Williams,  43  Cal.  344;  People  Kep. 373,412;  Commonwealths.  Haggerty, 

V,  Lewis,  36  Cal.  531;  State  v,  Johnson,  Lewis,  C.  R.  L.  402;  State  v.  Home,  t 

41  Conn.  584;  s.  c.  40  Conn.  136;  People  Green,  C.L.  Rep. 718;  i  Russ. Cr.  (9th cd.) 

«/.  Odell,  I  Uak.  Ter.  197,  203  ;  Golden  v,  12 ;  i  Whart.  Cr.  L.  (8th  ed.)  sec.  51 ;  i  Bish. 

State,  25  Ga.  527;  Jones  v.  State,  29  Ga.  Cr.  L.  (6th  ed.)  sec.  414;  Rex  r.  Moore,  3 

594;  Henry  v.  State,  33  Ga.  441 ;  Rafferty  Car.  &  K.  319;  Rex  f.  Meakin,  7  Car.  fie 

V,  People,  66  111.  118;  People  v,  Dawson,  P.  297;  Rex  z'.  Thomas,  7  Car.  &  P.  817: 

16  Ind.  428 ;  State  v.  Home,  9  Kan.  119;  Reg.  v,  Doody,  6  Cox,  C.  C.  463;  Reg.  v. 

Currv  v.  Commonwealth,  2  Bush  (Ky.),  67 ;  Monkhouse,  4  Cox,  C.  C.  ^5. 

Kriel  v.  Commonwealth,   5   Bush  (Ky.),  Intent. — Though   drunkenness  cannot 

362;    Blimm  v.  Commonwealth,  7   Bush  of   itself  constitute  an  excuse  for  crime. 

(Kv.),  320;  Shannahan  z/.  Commonwealth,  yet,  in  cases  which  involve  intention  as 

8  Bush  (Ky  ),  46^;    Smith's.  Common-  well  as  acts,  it  may  be  proper  to  hear  proof 

wealth,   r   Duv.  (Ky.),   224;    Golliher  v,  of  the  condition  of  the  accused  as  to  so- 

Commonwealth,  2  Duv.  (Ky.),  163;  Rob-  briety  at  the  time  of  the  offence,  in  order 

erts  V.  People,  19  Mich.  401 ;    Kelly  v.  to  test  his  capacity  to  decide  between  right 

State,  3  Smedcs  &  M.  (Miss.)  518;  Smith  and  wrong.     Wenz  v.  State,!  Tex.  App 

V,  State,  4  Neb.  277 ;  Rogers  v.  People,  18  36. 

N.  Y.  9;  s.  c,  3  Parker,  Cr.  R.  (N.  Y.)  632  ;  Although    drunkenness    neither  aggra- 

Kenny  v.  People,  31  N.  Y.  330;  Common-  vates  nor  excuses  an  act  done  bjr  a  party 

wealtn  z/.  Hart, 2  Brewst  (Pa)  546;  Penna.  while  under  its- influence,  yet  it  is  a  fact 

z/.  McFall,  Addis.  (Pa.)  255;  Kelly  z'.  Com-  which   may  affect  both    physical  ability 
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As  a  general  rule,  intoxication  cannot  be  proven  to  reduce  the 
grade  of  the  crime,  or  to  show  that  the  act  was  not  a  crime,  or 
to  prove  no  crime  was  committed ;  ^  but  in  some  cases  it  is 
admissible  to  show  that  no  crime  has  been  committed,  or  to  show 
the  degree  or  grade  of  the  crime.  Thus,  in  a  prosecution  for 
maliciously  shooting,  evidence  that  defendant  vas  so  intoxicated 
that  he  could  not  form  an  intent  to  wound,  is  admissible.* 

(2)  Rebuttal  of  Malice.  —  Although  intoxication  will  not  excuse 
crime,  yet  it  may  be  considered  in  rebuttal  of  malice  in  connec-- 
tion  with  other  facts,  and  it  may  be  admitted  in  evidence  to  show 
the  impulse  of  sudden  passion  under  provocation  ;  but  where  the 
accused  determined  upon  the  act  when  sober,  and  fortified  himself 
with  liquor  to  commit  the  act,  it  furnishes  no  extenuation  of  the 
oflEence.' 


and  mental  condition,  and  may.be  essen- 
tial in  determining  the  nature  and  charac- 
ter of  the  acts  of  the  accused  as  well  as  the 
purpose  and  intent  with  which  they  were 
done.    Ferrell  v.  State,  43  Tex.  503, 

Showing  Mental  State.  —  Voluntary  in- 
toxication is  no  excuse  for  crime,  and  can 
only  be  considered  in  cases  involving  the 
condition  of  the  defendant's  mind  when 
the  act  was  done.  On  a  charge  of  murder, 
the  drunkenness  of  the  defendant  may  be 
considered  with  a  view  of  determining 
whether  there  was  that  deliberation,  pre- 
meditation, and  intent  to  kill,  necessary  to 
constitute  the  offence.  State  v,  Mowry, 
(Kan.) ;  s.  c,  1 5  Pac  Rep.  286. 

Voluntary  intoxication  is  no  defence; 
but  evidence  thereof  is  admissible  to 
prove  the  mental  status  of  the  accused, 
and  thereby  the  degree  of  the  crime.  Col- 
bath  t'.  State,  4  Tex.  App.  76;  Brown  v. 
3tate,  4  Tex.  App.  275;  McCarty  v.  State, 
4  Tex.  App.  461 ;  Payne  r.  State,  5  Tex. 
App.  35;  Pocket  V,  State,  5  Tex.  App. 
552- 

An  instruction  "that  drunkenness  can 
never  be  received  as  a  ground  to  excuse  or 
palliate  a  crime,"  is  erroneous,  as  it  may 
depend  on  its  motive,  its  degree,  and  its 
effect  on  the  mind.  Golliher  v.  Common- 
wealth, 2  Uuv.  (Ky.)  163. 

As  affecting  Begree  oz  Offence.  —  Where 
an  offence  is  divisible  into  decrees,  evi- 
dence of  the  intoxicated  condition  of  the 
accused  1s  admissible  to  determine  how 
the  act  was  affected  by  volition.  People  v. 
Odell,  I  Dak.  Ter.  197. 

If  drunkenness  exists  to  such  a  degree 
as  to  render  one  incapable  of  forming  a 
premeditated  design  to  kill,  it  cannot  be 
murder  in  the  first  degree.  Cartwright  v. 
State,  8  Lea  (Tenn.),  376. 

In  Order  to  rednoe  tne  Offence  of  Harder 
to  Manilanghter,  when  committed  by  a 
drunken  man,  it  is  not  essential  that  he 


should  be  intoxicated  at  the  time  of  killing 
to  such  a  degree  as  to  be  unconscious  of 
his  acts,  or  incapable  of  forming  a  deliber- 
ate purpose  of  taking  life.  Mcintyre  v. 
People.  38  111.  S14. 

Attempt  to  Smieide, —  Where  die  pris- 
oner, at  the  time  of  the  act,  was  so  drunk 
that  he  did  not  know  what  he  did,  the  fact 
negatived  the  attempt  to  commit  suicide. 
Reg.  V.  Moore,  3  Carr.  &  K.  319 ;  s.  c,  16 
Jur.  750. 

Shooting  into  Train.  —  One  may  be  guilty 
of  the  offence  of  shooting  at  a  railroad 
train  with  intent  to  injure,  although  he  was 
very  drunk  at  the  time.  •  State  v.  Barbee, 
92  N.  C.  82a 

1.  State  V,  Sneed,  88  Mo.  138;  s.  c,  3 
West.  Rep.  797. 

Intoxication  cannot  reduce  an  Auault 
with  intent  to  murder  to  an  aggravated 
assault.    Jeffries  v.  State,  9  Tex.  App.  598. 

8.  Cline  v.  State,  43  Ohio  St.  332 ;  s.  c, 
I  West.  Rep.  81 ;  Barber  v.  State,  39  Ohio 
St.  660. 

8.  State  V,  Bullock,  13  Ala.  413;  Mooney 
z/.  State,  33  Ala.  419;  People  v.  Williams, 
43  Cal.  344;  People  v.  Belencia,  21  Cal. 
544;  People  v.  King,  27  Cal.  507;  People 
V.  Harris,  29  Cal.  678;  Malone  v.  State, 
49  Ga.  210;  Hudgins  v.  State,  2  Ga.  173; 
Golden  v.  State,  25  Ga.  527;  Henry  v. 
State,  33  Ga.  441.  See  Guilford  v.  State, 
24  Ga.  323;  Long  v.  State,  38  Ga.  491  ; 
Jones  V.  State,  29  Ga.  594 ;  Wise  v.  State, 
34  Ga.  348;  Estes  v.  State,  55  Ga.  30; 
Dawson  v.  State,  16  Ind.  428,  State  v.  Bell, 
29  Iowa,  316;  State  v.  White,  14  Kan.  538; 
Shannahan  v.  Commonwealth,  8  Hush 
(Ky.),  463;  Smith  v.  Commonwesilth,  i 
Duv.  (Ky)  224;  Blimm  v.  Common- 
wealth, 7  Bush  (Ky.),32o;  Commonwealth 
V,  Hawkins,  69  Mass.  (3  Gray)  463 ;  Kelly 
V,  State,  3.  Smedes  &  M,  (Miss.)  518;  State 
V,  Harlow,  21  Mo.  446;  Shannahan  v.  State, 
I    Green,   Cr.   R.    273,   379;    People  v. 
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Drunkenness  may  be  considered  by  the  jury  like  any  other  fact 
to  shed  light  on  the  transaction.^  Where  provocation  l^  a  blow 
has  been  given  to  one  who  kills  another  with  a  weapon  which  he 
happens  to  have  in  his  hands,  his  drunkenness  may  be  considered 
on  the  question  of  malice,  and  whether  his  expressions  manifested 
a  deliberate  purpose,  or  were  merely  idle  expressions  of  a  drunken 
man.* 

Drunkenness  may  be  aditiitted  to  show  that  the  accused  was,  at 
the  time,  in  hot  blood,  and  peculiarly  susceptible  to  a  supposed 
insult ;  but  if  he  determined  upon  the  act  when  he  was  sober,  and 
fortified  himself  with  liquor  for  its  perpetration,  or  did  the  act 
deliberately,  his  intoxication  furnishes  no  extenuation.* 

(3)  Disproving  Critnittal  Intent,  —  Drunkenness  at  the  time  of 
committing  the  act  is  not  admissible  to  disprove  criminal  intent 

Rogers,  18  N.  Y.  9;  Lanergan  v.  People,  6  (Ky.)  224;  Shannahan  v.  Commonwealth. 
Park.  Cr.  R.  (N.  Y.)  200;  People  v.  Ham-  8  Bush  (Ky.),  463;  Kriel  v.  Commonwealth, 
mill,  2  Park.  Cr.  R. (N.  Y.)  223;  Peoples.  5  Bush  (Ky.),  362;  Curry  v.  Common- 
Robinson,  2  Park,  Cr.  R.  (N.  Y.)  649;  wealth,  2  Bush  (Ky.),  67 ;  State  v.  Mullen, 
Kenny  cr  People,  27  How.  Pr.  (N.  Y.)  202;  14  La.  An.  570;  Commonwealth  ».  Haw- 
Penna.v.McFall,  Addis.  (Pa.)  255;  Keenan  kins,  69  Mass.  (3  Gray),  463;  Commoii- 
V,  Commonwealth,  44  Pa.  St.  55;  Pirtle  v,  wealth  v.  Malone,  114  Mass.  295;  Stater. 
State,  9  Humph.  (Tenn.)  663;  Swan  »,  Garvey,  11  Minn.  154;  State  v.  Gut,  13 
State,  4  Humph.  (Tenn.)  154;  Halle  v,  Minn.  341;  State  v,  Harlow,  21  Mo.  446; 
State,  II  Humph.  (Tenn.)  154;  Cornwell  State  v.  Cross,  27  Mo.  332 ;  States.  H und- 
er. State,  Mart.  &  Y.  (Tenn.)  147 ;  Johnson  lev,  46  Mo.  414;  State  v.  John,  8  Ired. 
V,  State,  I  Tex.  App.  146;  Loza  v.  State,  (>J.C.)  L.  330;  People  tr.  Rogers,  18  N.  Y.  9; 
I  Tex  App.  488;  Gwatkin's  Case,  9  Leigh  Friery  v.  People,  54  Barb.  (N.  Y.)  319; 
(Va),  678;  State  v.  Tatro,  50  Vt.  483;  People  v.  Fuller,  2  Park.  Cr.  R.  (N.  V.} 
State  V,  Johnson,  41  Com.  584;  People  «/.  16;  Jones  v.  Commonwealth,  75  Pa.  Si. 
Williams,  i  Green,  C.  L.  Rep.  412;  403 ;  Keenan  zr.  Commonwealth,  44  Pa.  St 
U.  S.  V.  Roudenbush,  Bald.  C.  C.  514;  55;  Hailetr.  State,  11  Humph.  (Tenn.)  154; 
State*.  McCants,  I  S peers  (S.C), 384.  See  Ferrell  v.  State,  43  Tex.  503;  Wenz  r. 
4  Bl.  Com.  26;  Rose.  Cr.  Ev.  985;  i  Bish.  State,  i  Tex.  App.  30;  People  «/.  Williams, 
Cr.  L.  (6th  ed.)  sec.  414;  Rex  «/.  Carrol,  7  i  Green,  C.  L.  Re p^  412;  Shannahan 
Car.  &  P.  145 ;  Rex  v.  Thomas,  7  Car.  &  '* 
P.  817. 

I.  Hanvey  v.  State,  68  Ga.  612. 

Homioide  while  Dmnk:  Initrnotioii.  » 
In  a  trial  of  one  indicted  for  homicide  com- 
mitted while  drunk,  the  fact  of  drunkenness, 

while  it  may  be  a  circumstance  showine  the  such  an  extent  as  to  render  one  incapable 

absence  of  malice,  should  not  be  singled  out  of  forming  a  premeditated  and  deliberate 

from  the  other  proof,  and  the  jury  told  that  design  to  kill,  there  cannot  be  murder  in 

it  mitigates  the  offence.    The  proper  rule  is,  the  first  degree.   If  drunkenness  exists  to  2 

that  one  in  a  voluntary  state  of  intoxication  less  extent,  it  may  be  considered  in  connec- 

is  subject  to  the  same  rule  of  conduct,  and  tion  with  all  the  facts,  to  ascertain  whether 

the  same  rules  and  principles  of  law,  that  the  purpose  to  kill  was  formed  :n  passion 

a  sober  man  is ;  and  that,  where  a  provoca-  produced  by  a  cause  o])erating  upon  a  mind 

tion  is  offered,  and  the  one  offering  it  is  excited  with.  liquor,  • — not  such  adequate 

killed,  if  it  mitigates  the  offence  of  the  provocation  as  would  reduce  the  grade  of 

man  drunk,  it  should  also  mitigate  the  the  homicide  to  manslaughter,  but  such 

offence  of  the  man  sober.    Shannahan  v,  as  to  produce  passion,  and  so  reduce  the 

Commonwealth,  8  Bush  (Ky  ),  464.  killing  to  murder  in  the  second  degree;  or 

8   Rex  zr.  Thomas,  7  Carr.  &  P.  817.  whether,  notwithstanding  the  drunkenness, 

8.  People  V,  Williams,  43  Cal.  344 ;  State  the  purpose  to  kill  was  formed  deliberately 
7/.  Johnson,  41  Conn.  584 ;  Jones  v.  State,  and  with  premeditation,  which  may  exist 
29  Ga.  594;  Malone  v.  State,  49  Ga.  210;  if  the  drunkenness  is  not  too  gieat  to 
Mclntyre  v.  People,  38  111.  514;  Dawson  render  the  mind  incapable  of  such  opera- 
te. State,  16  Ind.  428;  Cluck  v.  State,  40  tions.  Cartwright  v.  State,  8  Lea  (Tenfi.)* 
Ind.  263,  Smith  v.  Commonwealth,  1  Duv.  376. 
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V.  Commonwealth,  i  Green,  C.  L.  Rep. 
373;  State  V.  McCIIants,  i  Speers  (S.  C), 

34;  U.  S.  tr.  Cornell,  2  Mason,  C.  C.  91 ; 

ex  V.  Carrol,  7  Car.  &  P.  145. 

Homieide  in  '*Hot  BloodT:"  EflM  af 
Dnmkeimetf .  —  If  drunkenness  exi>ts  to 


SMpoMlUlitj. 


CRIMINAL   LAW, 


Effect  of  latasiMlioA. 


in  the  case  of  a  wanton  killing  without  provocation  ;  but  if  a  man 
was  so  drunk  that  he  did  not  know  what  he  was  doing,  that  fact 
may  be  proved  to  show  the  absence  of  a  specific  intent ;  and  the 
same  is  true  when,  from  the  facts,  the  intent  is  uncertain  or 
doubtful.* 

Intoxication  is  always  available  to  disprove  a  specific  intent,* 
such  as  passing  counterfeit  money  with  intent  to  cheat,  or  an 
assault  with  intent  to  murder  or  to  do  bodily  harm,  and  the  like.^ 

(4)  Insanity  resulting  from  Intoxication,  —  Although  drunken- 
ness in  itself  is  no  palliation  or  excuse  for  crime,  yet  mental  un- 
soundness, superinduced  by  excessive  intoxication,  and  continuing 
after  the  intoxication  has  subsided,  may  excuse;  or  when  the 
mind  is  destroyed  by  long-continued  habit  of  drunkenness,  or 
where  the  habit  of  intoxication  caused  an  habitual  madness  ;  and 
where  a  person  is  insane  at  the  time  he  commits  the  crime,  he  is 


1.  People  V,  Nichol,  34  Cal.  211 ;  People 
V.  Willlanu,  43  Cal.  344;  Choice  v.  State, 
31  Ga.  424;  Humphreys  v.  State,  45  Ga. 
190;  Estes  V.  State,  55  Ga.  30;  Guilford  v, 
Sute,  24  Ga.  315;  Rafferty  v.  People,  66 
III.  118;  0*Herrin  v.  State,  14  Ind.  430; 
Gates  V,  Meredith,  7  Ind.  440;  State  v. 
Bell,  29  Iowa,  316;  People  r.  Garbutt,  17 
Mich.  9;  State  z/.  Garvey,  11  Minn.  154; 
State  V,  Gut,  13  Minn.  341 ;  People  v. 
Roprers,  18  N.  Y.  9;  Nichols  v.  State,  8 
Ohio  St.  435 ;  Ferrel  v.  State,  43  Tex.  503 ; 
Wcnz  V.  State,  i  Tex.  A  pp.  36;  Boswell 
7'.  Commonwealth,  20  Gratt.  (Va.)  860; 
State  V.  Schingen,  20  Wis.  74 ;  s.  c,  5  Chic. 
I^g.  News,  100;  Rex  v.  Meakin,  7  Car.  &  P. 
297.  See  Ree.  v.  Gamlen,  i  Post.  &  F.  90; 
Reg.  V.  Monkhouse,  4  Cox,  C.  C.  55 ;  Reg. 
V.  Stopford,  II  Cox,  C.  C.  645;  Reg.  v. 
Cruse,  8  Car.  &  P.  541. 

8.  Where  Statute  requires  Intent.  — 
Where  a  statute  makes  an  offence  to  consist 
of  an  act  committed  with  a  particular  intent, 
the  rule  that  voluntary  intoxication  does  not 
excuse  acts  which  constitute  an  offence,  in- 
cludes only  the  consequences  which  do 
actually  ensue,  —  the  crime  actually  com- 
mitted, and  not  the  intent  charged,  if  the 
defendant  was  at  the  time  incapable  of  en- 
tertaining it,  and  did  not,  in  fact,  entertain 
it.     Roberts  v.  People,  19  Mich.  401. 

Specifle  Intent  —  Although  drunkenness 
is  not  an  excuse  for  crime,  the  condition  of 
the  accused,  caused  by  drunkenness,  may 
be  taken  into  consideration  by  the  jury, 
with  the  other  facts  of  the  case,  to  en- 
able them  to  decide  in  respect  to  the  ques- 
tion of  intent.  People  v,  Harris,  29  Cal. 
678 ;  People  v,  Eastman,  14  N.  Y.  562. 

In  Lareeny. —  Larceny  involves  a  feloni- 
ous intent ;  and  if  one  who  takes  property 
is  too  drunk  to  have  any  intent,  he  is  not 
guilty  thereof.  People  v.  Walker,  38 
Mich.  156. 


713 


And  if,  at  the  time  the  defendant  appro- 
priated another's  property,  he  was  under 
the  influence  of  liquor,  so  as  to  be  unable 
to  form  a  felonious  intent,  he  is  not  guilty 
of  larceny.  Wood  v.  Stale,  34  Ark.  341 ; 
8.  c,  36  Am.  Rep.  13. 

Aieanlt  with  Intent  to  Mnrder.  —  On  a 
trial  for  an  assault  with  Intent  to  murder, 
the  drunkenness  of  the  accused  at  the 
time  charged  may  be  considered  by  the 
jury:  it  may  have  produced  a  state  of 
mind  unfavorable  to  premeditation,  al- 
though not  so  excessive  as  to  render  him 
utterly  incapable  of  forming  a  deliberate 
purpose.   Lancaster  v.  State,  2  Lea  (Tenn.), 

575- 

3.  Mooney  v.  State,  33  Ala.  410 ;  GoUi- 
her  V,  Commonwealth,  2  Duv.  (Ky.)  163; 
Roberts  v.  People,  19  Mich.  401 ;  State  v. 
Garvey,  11  Minn.  154;  State  v.  Avery,  44 
N.  H.  392 ;  Real  v.  People,  42  N.  Y.  270 ; 
Pigman  2^  State,  15  Ohio,  555;  Nichols?/. 
State,  8  Ohio  St.  435 ;  Lytle  v.  State,  31 
Ohio  St.  196;  United  States  v,  Rouden- 
bush,  Bald.  C.  C.  514;  State  v.  McCants,  i 
Speers  (S.C.),  384;  Reg.  v.  Cruse.  8  Car. 
&  P.  541 ;  Reg.  V.  Moore^  Car.  &  K.  310. 

Dmnkenneis  affeeting  Hfotive.  —  Drunk- 
enness may  be  taken  into  account  by  the 
jury  when  considering  motive  or  intent  of 
the  one  acting  under  its  influence.  Reg. 
I/.  Gamlen,  i  Post.  &  F.  90. 

Where  the  offence  charged  embraces  de- 
liberation, premeditation,  some  specific  in- 
tent or  the  like,  evidence  of  intoxication 
may  be  important.  People  v,  Harris,  29 
Cal.  678;  State  v,  Johnson,  40  Conn.  136; 
Roberts  v.  People,  19  Mich.  401 ;  State  v. 
Welch,  21  Minn.  22;  People  2/.  Robinson, 
2  Park.  Cr.  R.  (N.  Y.)  235 ;  Pigman  v. 
State,  14  Ohio,  555;  Nichols  v.  State,  8 
Ohio  St.  435 ;  Davis  v.  State,  25  Ohio  St. 
369;  Lytle  V.  State,  31  Ohio  St.  196;  Hopt 
V.  People,  104  U.  S.  631 ;  bk.  26,  L.  ed.  873. 
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not' punishable,  although  such  insanity  be  remotely  occasioned  by 
undue  indulgence  in  spirituous  liquors,  or  from  what,  in  a  mor^ 
sense,  is  a  criminal  neglect  of  duty.  For  if  the  reason  be  per- 
verted or  destroyed  by  a  fixed  disease,  though  brought  on  by  his 
own  vices,  the  law  holds  him  not  accountable.^  But  temporary 
insanity,  resulting  immediately  from  voluntary  intoxication,  does 
not  destroy  legal  responsibility,  or  constitute  a  defence  for  crime ; 
but  when  the  question  is,  whether  a  murder  is  of  the  first  or  of 
the  second  degree,  the  fact  of  drunkenness  may  be  proved  to 
show  the  mental  status  of  the  accused  at  the  time  of  the  act,  and 
thereby  enable  the  jury  to  determine  whether  or  not  the  killing 
resulted  from  a  deliberate  and  premeditated  purpose.* 

A  fixed  frenzy  or  insanity,  as  delirium  tremens,  or  mania  apotUy 
destroys  all  legal  responsibility,  and,  although  induced  by  voluntary 
intoxication,  i^  a  good  defence.  It  annuls  responsibility,  provided 
the  mental  condition  can  stand  the  tests  applied  in  other  forms  of 
insanity.     The  insane  person  is  no  more  punishable  for  his  acts 


1.  Beasley  v.  State,  50  Ala.  149;  United 
States  V.  Clarke,  2  Cr.  C.  C.  158;  Peo- 
ple V.  Odcll,  I  Dak.  Ter.  197;  State  v. 
McGonigal,  5  Harr.  (Del.)  510;  State  v, 
Dillahunt,3  Harr.  (Del.)  551 ;  Estesz^.  State, 
55  Ga.  30;  Bailey  v.  State,  26  Ind.  422; 
Cluck  V.  State,  40  Ind.  263;  Gates  v,  Mere- 
dith, 7  Ind.  440 ;  Smith  v.  Commonwealth, 
I  Duv.  (Ky.)  224;  Roberts  v.  People,  10 
Mich.  401 ;  s.c,  19  Mich. 402;  State «/.  Hund- 
ley, 46  Mo.  414;  State  v.  Thompson,  12 
Nev.  140;  O'Brien  v.  People,  48  Barb.  (N. 
Y.)  275;  People  V,  Eastwood,  14  N.  V. 
562;  Lanergan  v.  People,  50  Barb.  (N.  V.) 
266;  People  V,  Rogers,  18  N.  V.  9;  Ma- 
connehey  v.  State,  5  Ohio,  77 ;  Common- 
wealth r.  Green,  i  Ashm.  (Pa.)  289;  United 
States  ».  Forbes,  Crabbe,  U.  S.  D.  C.  558; 
Bennett  v.  State.  Mart.  &  Y.  (Tenn.)  133; 
Cornwell  v.  State,  Mart.  &  V.  (Tenn.)  147 ; 
Stuart  V,  State,  57  Tenn.  178;  Haile  v. 
State,  II  Humph.  (Tenn.)  154;  Pirtle  v. 
State,  9  Humph.  (Tenn.)  663;  Carter  v. 
State,  12  Tex.  500;  Boswell  v.  Common- 
wealth, 20  Gratt.  (Va.)  860;  United  States 
V.  McGIue,  I  Curt.  C.  C.  1 ;  United  States 
V,  Cornell,  2  Mason,  C  C.  91  ;  United 
States  ».  Drew,  5  Mason,  C.  C.  28 ; '  i 
Russ.  Cr.  (9th  ed.)  12;  i  Bish.  Cr.  L.  (6th 
cd.)  406;  I  Whart,  Cr  L  (8th  ed.)  sec.  48 ; 
McDonald's  C.  L.  of  Scot.  16;  i  Hale,  P. 
C.  23;  4  Blackst.  Com.  26;  Reniger  v. 
Fogossa,  Plow.  I ;  Rex  v,  Meakin,  7  Car. 
&  P.  297 ;  Rennie*s  Case,  1  Lewin,  76. 

Voluntary. intoxication  affords  no  excuse 
for  crime,  unless  insanity  was  produced 
thereby,  and  the  defendant  was  insane  when 
the  act  was  committed.  State  v.  Paulk,  iS 
S.  C.  514. 

PredUporition  to  Inianity  from  Intoxi- 
eation.  —  If  a  person  be  subject  to  a  ten- 
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dency  to  insanity  which  is  liable  to  be 
excited  by  intoxication,  of  which  he  is  igno- 
rant, havmg  no  reason  from  his  past  expe- 
rience, or  from  information  derived  from 
others,  to  believe  that  such  extraordinar)- 
effects  are  likely  to  result  from  intoxica- 
tion, he  ought  not  to  be  held  responsible 
for  such  extraordinary  effects ;  and  so  far 
as  the  jury  believe  that  his  actions  resulted 
from  these,  and  not  from  the  natural  effects 
of  drunkenness,  or  from  previously  formed 
intentions,  the  same  degree  of  competenq' 
should  be  required  to  render  him  capable 
of  entertaining  or  responsible  for  the  in- 
tent, as  when  the  question  is  one  of  insanity 
alone.    Roberts  v.  People,  19  Mich.  401. 

Where  the  defence  of  temporary  insanity 
proceeds  upon  the  theory  that  it  was  iiv 
duced  bv  the  operation  of  strong  drink 
upon  a  mind  rendered  unsound  by  an  injur) 
to  the  brain,  it  is  error  to  leave  the  questkm 
of  criminal  responsibility  to  be  determined 
upon  the  facts  of  injury  and  mental  un- 
soundness alone,  or  upon  the  effects  of 
intoxication  apart  from  the  other  facts. 
People  V,  Cummins,  47  Mich.  334. 

Xental  VnsoimdneBi  snpennduead  \tj 
Drink.  —  Although  '*  drunkenness  in  itself 
is  no  excuse  or  palliation  for  crime  "com- 
mitted while  under  its  influence,  yet  mental 
unsoundness  superinduced  by  excessive 
drunkenness,  and  continuing  after  the  in- 
toxication has  subsided,  may  be  an  excuse. 
Beasley  v.  State,  50  Ala.  149. 

PenmuMiLt  InBanity.  —  If  permanent  in- 
sanity is  produced  by  habitual  drunkenness, 
then,  like  insanity  produced  by  any  other 
cause,  it  excuses  an  act  which  otherwise 
would  be  criminal.  State  ;'.  Robinson,  3o 
W.  Va.  713;  s.  c,  43  Am.  Rep.  799. 

2.  Colbath  v.  State,  2  Tex.  App.  391. 
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than  if  the  delirium  had  proceeded  from  causes  not  under  his 
control^ 

b.  Involuntary  Intoxication  as  an  Excuse  for  Crime,  —  If  a  per- 
son be  made  drunk  by  fraud  or  stratagem  of  another,  or  by  the 
unskilfulness  of  his  physician,  he  is  not  responsible  for  his  acts  ; 
and  a  man,  owing  to  temporary  debility  or  disease,  maddened  by 
the  quantity  of  wine  which  he  usually  takes  in  his  normal  condi- 
tion, is  not  voluntarily  insane.^ 

7.  Insanity.  — To  be  responsible  for  crime,  the  party  committing 
the  act  must  be  of  sane  mind,  as  the  act  does  not  constitute 
guilt  unless  the  mind  is  guilty ;  hence  sanity  is  an  essential  in- 
gredient in  crime.*  And  while  soundness  ot  mind  is  presumed, 
yet  if  the  jury  entertain  a  reasonable  doubt  as  to  the  sanity  of 
accused,  they  should  acquit* 

Sanity  is  presumed ;  *  but  where  insanity  is  once  established,  it 
is  presumed  to  continue.* 

The  mere  fact  that  a  person  is  insane  does  not  relieve  him  from 
criminal  responsibility.''  The  insanity  must  have  been  such  as 
to  prevent  the  accused  from  distinguishing  between  right  and 
wrong  in  the  particular  act.* 

1.  People  V.  Williams,  43  Cal.  344  j  U.  S.  Crabbe,  U.  S.  D.  C.  558 ;  United  States  v. 

V.  Clarke,  2  Cr.  C  C.  158 ;  State  v,  Dilla-  Drew,  5  Mason,  C.  C.  28 ;  United  States  v. 

hunt,  3  HaiT.(Del.)  551;  State  v.  McGoni-  McGIue,  i  Curt.  C.  C.  i;  United  States 

Ml,  5  Harr.  (Del.)  510;  Cluck  v.  State,  40  v.  Clarke,  2  Cr.  C.  C.  158;  State  v.  Mc- 

Tnd.  563;  Bradlev  v.  State,  31  Ind.  492;  Gonigal,  5  Harr.  (Del.)   510;   Mercer  v. 

Gates  V.  Mereditn,  7  Ind.  440;  Bailey  v.  State,  17  ua.  146;  Tyra  i/.  Commonwealth, 

SUie,  26  Ind.  423;  O'Herrin  v.  State,  14  2  Met.  (Ky.)  i;  Schaller  v.  State,  14  Mo. 

Ind.  420;   Dawson  v.  State,  16  Ind.  428;  502;    Kenny   v.  People,  31    N.   Y.  330; 

Fisher  v.  State,  64  Ind.  435;  Smith  v.  Carter  z/.  State,  12  Tex.  500. 

Commonwealth,  i  Duv.  (Ky.)  224;  Rob-  But  if  a  man  is  insane  when  sober,  the 

erts  V,   People,   10  Mich.  401 ;    State  v,  fact  that  he  increased  the  insanity  by  the 

Hundley,  46  Mo.  414;  State  v,  Sewell,  3  superadded  excitement  of  liquor  aoes  not 

Jones  (N.  C.),  L.  245;  Lanergan  v.  People,  thereby  make  him  responsible  for  his  acts 

50  Barb.  (N.  Y.)  266;  s.  c,  6  Parker,  Cr.  R.  when  m  that  condition.    Choice  v.  State, 

(N.  Y.)  209;  O'Brien  v.  People,  48  Barb.  31  Ga.  424. 

(N.  Y.)  274;  People  v.  Rogers,  18  N.  Y.  9;  2.  State  v.  Johnson,  40  Conn.  136;  Choice 

Maconnehey  V.  State,  5  Ohio  St.  77;  Com-  v.  State,  31  Ga.  424;  Rogers,  z^.  State,  33 

monwealth  v.  Green,  i  Ashm.  (Pa.)  280;  Ind.  543;  Roberts  z/.  People  [9  Mich.  401 ; 

U.S.w.  Forbes,  Crabbe,  U.  S.  D.  C.  558;  People    v,   Robinson,    2    Parker,   Cr.   R. 

Cornwell  v.  State,  Mart.  &  Y.  (Tenn.)  147  ;  (N.  Y.)  649. 

Carter  v.  State,  12  Tex.  500;  Boswell  v,  3.  Long  v.  State,  38  Ga.  1507;  Chase  v. 

Commonwealth,  2oGratt.  (Va.) 860 ;  U.  S. v.  People,  40  111.  358 ;  i  Russ.  Cr.  (9th  ed. )  6 ; 

McGlue,  I  Curt.  C.  C.  i ;  U.  S.  v.  Drew,  5  i  Hale,  P.  C.  434;  i  Bish.  Cr.  L.  (6th  ed.) 

Mason,  C.  C.  28;  i  Whart.  Cr.  L.  (8th  ed.)  sec.  375;  Co.  Lit.  247  b. 

sec.  48;   Watson's  Case,  Tayl.  Med.  Tur.  -  Aotniil  lojiaiiity  is  a  Defence  to  a  Crime, 

650;  Simpson's  Case,  Tayl.  Med.  Jur.  ojo.  not  a  mitigating   circumstance.    Sage  v. 

Xania  a  Pota  is  a  species  of  insanity.  State,  91  Ind.  141. 

States'.  Hurley,  Houst.  Cr.  Rep.  (Del.)  28.  4.  Dacy  v.  People,  116  III.  555;  s.  c, 

,    " fixed  Franiy.'*  — While  it  is  true  that  4  West.  Rep.  180. 

the  voluntarily  contracted  and  temporary  5.  State   z'.   Brown   (Del.),  Houst.  Cr. 

madness  produced  by  drunkenness  is  rather  Rep.  539. 

an  aggravation  of,  than  an  apology  for,  a  6.  ui  Texas,  however,  this  is  not  the 

crime  committed  during  that    state,  yet,  rule.    Leacher  v.  State,  Tex.  Ct.  App.  Nov. 

when  an  habitual  and  ojced  frenzy  is  pro-  1886. 

daced  by  drunkenness,  the  man  is  in  the  7.  People  v,  0*Connell,  62    How.    Pr. 

same  condition  as  if  it  was  contracted  in-  (N.  Y.)  436. 

▼olmitarily.      United    States    v.    Forbes,  8.  State  ta  Erb,  74  Mo.  199;   State  v. 
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If  one  is  of  sane  mind,  he  is  responsible  for  his  criimnal  act, 
even  though  his  mental  capacity  be  weak,  or  his  intellect  of  an 
inferior  order :  the  law  recognizes  no  exemption  from  crime  less 
than  some  degree  of  insanity  or  mental  unsoundness.*  And  mere 
weakness  of  mind  is  not  insanity,  as  the  memory  may  be  impaired, 
and  still  the  mind  be  sound.*  Neither  can  immunity  from  crime 
be  predicated  upon  a  merely  weak  or  low  order  of  intellect, 
coupled  with  a  sound  mind.'  One  conscious  that  his  act  is  wrong, 
and  with  sufficient  power  of  mind  to  refrain  from  committing  the 
offence,  cannot  claim  exemption  from  punishment  on  the  plea  of 
insanity.* 

The  law  requires  something  more  than  occasional  oddity  or 
hypochondria  to  exempt  the  perpetrator  of  an  offence  from  its 
punishment.*  But  permanent  insanity,  when  clearly  proved, 
excuses  from  all  crimes,  except  such  as  are  committed  in  lucid 
intervals.®  So,  permanent  insanity  produced  by  habitual  intoxi- 
cation excuses  criminal  acts.''  But  it  has  been  said  that  temporary 
insanity,  or  unconsciousness  of  what  one  is  doing,  occasioned  by 
intoxication,  is  no  excuse  for  crime.* 

To  constitute  insanity,  there  must  be  a  disease  which  impairs 
or  totally  destroys  either  the  understanding  or  the  will,  or  both.* 
And  if  the  accused  was  under  such  defect  of  reason  from  disease 
of  mind  as  not  to  know  the  quality  of  the  act  he  was  doing,  or 
was  under  such  delusions  as  not  to  understand  its  nature,  or  not 
sufficiently  conscious  to  discern  that  his  act  was  criminal,  or 
was  led  by  an  uncontrollable  impulse,  he  is  not  responsible.** 
But  the  detect  must  be  such  as  to  render  the  accused  incapable  of 
governing  his  actions  at  the  time,  and  so  controlling  as  not  to  be 
resisted,  creating  an  overpowering  impulse  to  do  the  act.** 

Kotovsky,  74  Mo.  247 ;  Rex  v,  Offord,  5  Felter,  25  Iowa,  67 ;  Smith  ».  Common- 
Car.  &  P.  168.  wealth,  I  Duv.  (Ky.)  224;  Kriel  v.  Com- 

1.  Wartena  v.  State,  105  Ind.  445;  s.  c,  monwealth,  5  Bush  (Ky.),  362;  Scott  r. 

2  West.  Rep.  757.  Comraonwealth,  4  Met.  (Ky.)  227;  Shan- 

a.  People  V.  Hurley,  8  Cal  390 ;  Studstill  nahan  v.  Commonwealth,  8  Bush  (Kv.),464; 

V.  State,  7  Ga.  3;   Somers  v,  Pumphrey,  Commonwealth  v.    Rogers,  48   Mass.  (7 

24  Ind.  231 ;  Lowden  v,  Lowden,  58  Ind.  Mete.)  500;  s.  c,  i  Lcad.C.  C  94;  SUtcr. 

538.  Huting,  21  Mo.  464 ;  People  v.  Sprague,  2 

8.  Somers  v,  Pumphrey,  24  Ind.   231  ;  Parker,  Cr.  R.  (N.  V.)  43 ;    Freeman  v. 

Pattersons.  People,  46  Barb.  (N.  Y.)  625;  People,  4   Denio  (N.  Y.),  9;   Common- 

Wartena  v.  State,  105  Ind.  445;  s.  c,  2  wealth  v.  Mosler,  4  Pa.  St.  264;  United 

West.  Rep.  757  ;  Buswell,  Insanity,  t  8.  States  v.  Holmes,  i  Cliff.  C.  C.  1 19:  Reg.  r. 

4.  Dunn  v.  People,  109  111.  635.  Law,  2  Fost.  &  F.  836 ;  Reg.  v,  Davies,  1 

5.  Hawe  v,  Sute,  11  Neb.  537;  s.  c,  38  Fost.&F.  69;  McNaghten's  Case,  10  Clark 
Am.  Rep.  375.  &  F.  200 ;  Reg.  v,  Oxford,  9  Carr.  &  P.  527 ; 

C  I  Russ.  Cr.  (9th  ed.)  11,  12;  i   Bish.    Rex  v,  Offord,  5  Carr.  &  P.  168;  Reg.  v, 
Cr.  L.  (6th  ed.)  sec.  375.  Higginson,  i  Carr.  &  K.  129.    Sec  also  1 

7.  State  V,  Robinson.  20  W.  Va.  713;    Russ.  Cr.  (9th  ed.)  19;  Rose  Cr.  EV.9S3 

11.  State  V,  Johnson,  40  Conn.  136 ;  RoIp- 


s.  c.,  43  Am.  Rep.  799. 

8.  State  V,  Thomas,  ,  .  _         , 

(Del.)  511;   Upstone  v.  People,  109  111.   Ga.  553;  s.  cl,  i  Careen,  C.  L.  Rep.  391; 

169.  Hopps  V.  People,  31  111.  385;  Braiile?  »• 

0.  Bradley  v.  State,  31  Ind.  492  State,  31  Ind.  492:  Stevens  «r.  State,  31  ind. 


8.  State  V.  Thomas,  Houst.  Cr.   Rep.   erts  «/.  State,  3  Ga.  329 ;  Spann  tr.  bute,  47 

I  Green, 


Bradlev  v.  State,  31  Ind.  492  State,  31  Ind.  492;  Stevens  «r.  State,  31  ind. 

10.  People  V,  McDonell,  47  Cal,  134;   485;  State  v.  Felter,  25  Iowa,  67;  Smith 
SteveiM  w.  State,  31    Ind.  485;   State  v,   v.    Commonwealth,    i    Duv.    (Ky*)  224; 
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a.  Test  of  Respoftsibility.  —  The  test  of  responsibility  for  crime 
lies  in  the  capacity  or  power  of  the  person  to  commit  the  act ; 
and  the  inquiry  is,  whether  the  accused  was  capable  of  having, 
and  did  have,  a  criminal  intent,  and  the  capacity  to  distinguish 
between  right  and  wrong  in  reference  to  the  particular  act 
charged.* 

The  test  of  responsibility  where  insanity  is  asserted,  is  the 
capacity  to  distinguish  between  right  and  wrong  with  respect  to 
the  act,  and  the  absence  of  insane  delusions  respecting  the  same.^ 

(i)  Knowledge  of  Right  and  Wrong,  —  If  the  accused  knew 
what  he  was  doing,  and  that  the  act  was  forbidden  by  law,  and 
had  power  of  mind  enough  to  be  conscious  of  what  he  was  doing,. 
he  is  responsible.' 

Scott  V.  Commonwealth,  4  Met.  (Ky.)  227 ;   Loe£fner  v.  State,  10  Ohio  St.  59S ;  State  v. 


Kriel  V.  Commonwealth,  5  Bush  (Ky.),  ^65; 
Shannahan  v.  Commonwealth, 8  bush  (Ky.), 
464;  United  States  z'.  Hewson,  7  Kep.  361 ; 
Commonwealth  v,  Rogers,  48  Mass.  (7 
Mete)  500;  s.  c,  I  Lead.  C.  C.  94;  In 
re  Forman,  54  Barb.  (N.  Y.)  274;  People 
V,  Sprague,  2  Park.  Cr.  Rep.  (N^  Y.)  43; 
Commonwealth  v.  Schneider,  59  Pa.  St. 
328 ;  Bitner  v,  Bitner,  65  Pa.  St.  347  ;  Con*- 
monwealth  v,  Mosler,  4  Pa.  St.  267. 

1,  Life  Ins.  Co.  v.  Terry,  82  U.  S.  (15 
Wall.)  590;  bk.  21,  L.  ed.  236;  United 
Sutes  V,  McGlue,  i  Curt.  C.  C.  1, 8 ;  United 
Sutes  V,  Clarke,  2  Cr.  C.  C.  158;  United 
States  V,  Shults,  6  McLn  C.  C.  121 ;  Mc- 
Allister V.  State,  17  Ala.  434;  People  v, 
McDonelI,47  Cal.  134;  People  v.  Coffman, 
24  Cal.  230 ;  State  v,  Richards,  39  Conn. 
C91;  State  V.  Johnson,  40  Conn.  136; 
Roberts  v.  State,  3  Ga.  310;  Choice  v. 
State,  31  Ga.  424 ;  Anderson  2*.  State,  42 
Ga.  9;  Humphreys  v.  State,  45  Ga.  190; 
Loyd  »,  State,  45  Ga.  57 ;  Westmorelana  v. 
State,  45  Ga.  225;  Hopps  v.  People,  31  III. 
385;  Fouts  V.  State,  4  Greene  (Iowa),  500; 
State  V.  Porter,  34  Iowa,  131 ;  s.  c,  1  Green, 
C.  1*  Rep.  241 ;  Sawyer  «/.  State,  35  Ind. 
80;  Smith  V.  Commonwealth,  i  Duv.  (Ky.) 
214 ;  Krielsy.  Commonwealth,  5  Bush  (Ky.), 
362;  Bovard  V.  State,  30  Miss.  600;  State 
V.  Muting,  21  Mo.  464,476;  Commonwealth 
V.  Rusers,  48  Mass.  (7  Nletc.)  500;  Common- 
wealth V,  Heath,  77  Mass.  (ii  Gray)  303; 
State  V,  Lawrence,  57  Me.  574  ;  Walker  v. 
People,  88  N.  Y.  81 ;  Reg.  v,  lligginson,  1 
Car.  &  K.  129;  Freeman  v.  People,  4  Denio 
(N.  Y.).  9;  Willis  z'.  People,  32  N.  Y.  715, 
719;  Am.  Seam.  Soc.  v.  Hopper,  33  N.  V. 
619;  People  I/.  Kleim,  i  Earn.  Sel.  Cas. 
(N.  Y.)  13;  Flanagan  v.  People,  52  N.  Y. 
467  ;  s.  c,  I  Green,  C.  L.  Rep.  377  ;  People 
V.  Pine,  2  Barb.  (N.  Y.)  566;  People  v. 
Sprague.  2  Park.  Cr.  R.  (N.  Y.)  43;  Slate 
V,  Pike.  49  N.  H.  399 ;  Boardman  v,  Wood- 
jpan,  47  N.  H.  120;  State  v.  Jones,  50 
N.  H.  369;  Jones  v.  State,  11  N.  II.  269; 


Gardiner,  Wright  (Ohio),  392;  Blackburn 
v.  State,  23  Ohio  St.  146;  Ortwein  v.  Com- 
monwealth, 76  Pa.  St.  414;  s.  c,  I  Am.  Cr. 
Rep.  283;  Commonwealth  v,  Mosler,  4  Pa. 
St.  264;  Brown  v.  Commonwealth,  78  Pa.  St. 
122;  Commonwealth  v,  Farkin,  2  Pa.  L.  J. 
480;  State  V,  Silencer,  21  N.  J.  L.  (i  Zab.) 
196;  Dove  V.  State, 3  Heisk.  iTenn.)  348;  s. 
c,  I  Green,  C.  L.  Rep.  760;  Stuart  z^.  State, 
I  Baxter  (Tenn.),  178;  Williams  z/.  State,  7 


Tex.  App.  163;  Webb  v.  State,  7  Tex.  App, 
607 ;  s.  c ,  5  Tex.  App.  596;  Vance  v.  Com- 
monwealth, 2  Va.jCas.  I32j^  Reg.  v,  Goode, 


7  Ad.  ^  E.  536;  Rex  v.  Offord,  5  Carr.  & 
P.  16S;  Reg.  V,  Oxford,  9  Carr.  &  P.  525; 
Reg.  V.  Vaughan,  i  Cox,  C.  C.  80;  Reg.  v. 
Barton,  3  Cox,  C.  C.  275 ;  Reg.  v.  Lay  ton,  4 
Cox,  C.  C.  149;  Reg.  V,  Higginson,  i  Carr. 
&  K.  129;  Keg.  V,  Stokes,  3  Carr.  &  K. 
185;  Burrows*  Case,  i  Lewin,  C.  C.  238^ 
Hadfield's  Case,  27  How.  St.  Tr.  1282; 
Reg.  V.  Vyse,  3  Fost.  &  F.  247.  See  also  1 
Hawk.  ch.  i,  sec.  3;  4  Bl,  Com.  24;  Col- 
linson,  Lun.  573;  i  Inst.  247;  i  Russ.  Cr. 
(9th  ed  )  19;  I  Whart.  Cr.  L.  (8th  cd.)  34. 

a.  Casev  V.  People,  31  Hun  (N.  Y.),  158; 
People  v.  D'Connell,  62  How.  Pr.  (N.  Y.) 
436;  Hart  V.  State,  14  Neb.  572;  United 
States  V.  Young,  2^  Fed  Rep.  710. 

8.  State  V,  Nixon,  32  Kans.  205.  Sec 
also  Grissom  v.  State,  62  Mass.  167;  State 
V,  Marter,  2  Ala.  43  ;  State  v.  Brinyear,  5 
Ala.  241 ;  McAllister  v.  State,  17  Ala.  434; 
People  7'.  McUoncll,  47  Cal.  134;  People 
V.  Hobson,  17  Cal  424;  State  v.  West, 
Houst.  Cr.  Rep.  (Del.)  371;  Roberts  v. 
.State,  3  Ga.  310;  State?/.  Pagels,  92  Mo. 
300;  s.  c,  10  West.  Rep.  288;  State  v. 
Jones,  50  N.  H.  369;  Flanagan  v.  Peojile, 
52  N.  Y.  467;  s.  c,  I  Green,  C.  L.  Rep. 
377  ;  Clark  -'.  State,  12  Ohio,  4S3;  Slate  v, 
Thompson,  Wright  (Ohio),  617;  Brown  v. 
Commonwealth,  78  Pa.  St.  122;  United 
States  V  Ilolmeb,  i  Cliff.  C.  C.  120;  Keg. 
71.  Barton,  3  Cox,  C.  C.  27  s;  Reg.  %t.  Stokes, 
3  Carr.  &  K.  185;  Rex  v,  Offord,  5  Carr.  & 
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Insanity  must  have  been  such  as  to  prevent  the  accused  to  dis- 
tinguish between  the  right  and  wrong  of  the  particular  act,' 
although  he  suffers  from  mental  aberration  as  to  other  matters.* 

One  conscious  that  his  act  is  wrong,  and  with  sufficient  power 
of  mind  to  refrain  from  committing  it,  cannot  claim  exemption 
from  punishment  on  the  plea  of  insanity.^  And  the  question  of 
capacity  to  know  good  from  evil  is  one  of  fact  for  the  jury** 

b.  Irresistible  Impulse, — The  circumstance  of  a  person  having 
acted  under  an  irresistible  influence  in  the  commission  of  a  crimt 

p.  i68;  Lord  Ferrer's  Case,  19  How.  St.  nity  from  punishment  for  an  act  declared 

Tr.  947 ;  Reg.  v,  Vamplew,  3  Fost.  &  F.  by  law  to  be  criminal,  so  long  as  the  person 

52a  committing  the  act  had  the  capacity  to 

In  Georgia.  —  If  defendant  could   dis-  know  what  he  was  doing,  and  the  power 

tinguish  between  right  and  wrong,  in  the  to  know  that  his  act  was  wrong.'     We 

act  charged,  he  is  responsible,  though  he  think  the  court  stated  the  correct  rule  of 

suffers  from  mental  aberration  as  to  other  responsibility  where  insanity  is  asserted  as 

matters.     United  States  v,   Ridgway,  31  a  defence.     The  'ri^ht  and  wrong  test' 

Fed.  Rep.  144.  was  approved  by  this  court  in  State  r. 

In  KaiiMH. — In  States/.  Mowry,  37  Kan.;  Nixon,  32  Kan.  205.    It  is  there  said  that 

s.  c,  1 5  Pac.  Rep.  2S2,  the  defendant  in-  '  where  a  person,  at  the  time  of  the  com- 

terposed  the  defence  of  insanity  to  the  missioti  of  an  alleged  crime,  has  sufficient 

charge  of  murder  in  the  first  degree ;  and  mental  capacity  to  understand  the  nature 

on  the  trial  the  court  charged  substantially  and  quality  of  the  particular  act  or  acts 

that  the  test  of  the  defendant's  responsi-  constituting  the   crime,  and    the   mental 

bility  was  whether,   at  the   time   of  the  capacity  to  know  whether  they  arc  right 

homicide,  he  had  capacity  and  reason  suf-  or  wrong,  he  is  generally  responsible  if  he 

cient  to  enable  him  to  distinguish  between  commits  such  act  or  acts,  whatever  may  be 

right  and  wrong  as  to  the  particular  act  he  his  capacity  in  other  particulars;  but,  i( 

was  doing,  and  had  power  to  know  that  the  he  does  not  possess  this  decree  of  capacit}*, 

act  was  wrong  and  criminal,  and  would  sub-  then  he  is  not  so  responsible.'    This  test 

ject  him  to  punishment.    This  was  held  to  has  received  the  almost  universal  sanction 

oe  a  proper  instruction.  of  the  courts  of  this  country.    Lawson, 

In  the  course  of  the  opinion  in  this  case,  Insan.  231-270." 
the  court  say,  **  There  is  an  objection  made       In  ICistonrL — The  criterion  of  insanity 

to  an  instruction  wherein  the  court  states  is  whether  the  accused  knew  at  the  time 

the  test  of  responsibility  in  a  prosecution  he  committed  the  act  that  it  was  wrong, 

where  insanity  is  asserted  as  a  defence,  and  a  violation  of  law.    State  v.  Pagels,  92 

The  court  directed  the  jury  that  *  if  he  Mo.  300 ;  s.  c,  10  West.  Rep.  288. 
was  laboring  under  such  a  defect  of  rea-       1.  State  ?'.  £rb,  74  Mo.  199;  State  v. 

son  from  disease  of  the  mind  as  not  to  Kotovsky,  74  Mo.  247;  Rex  v.  Offord,  5 

know  the  nature  and  quality  of  the  act  he  Car.  &  P.  168. 
was  doing;  or,  if  he  did  know  it,  that       2.  State  v.  Murray,  11  Or.  413;  United 


he  did  not  know  that  he  was  doing  wrong.    States  v.  Ridgway,  31  Fed.  Rep.  144. 

—  then  the  law  does  not  hold  him  respon-       8.  Dunn  v.  People,  109  111.  035. 

sible  for  his  act.     On  the  other  hand,  if       4,  People  v.  Davis,  I  Wheel.  Cr.  Cas. 


he  was  capable  of  understanding  what  he  (>^.  Y.)  230;  State  v.  Doherty,  2Tenn.  79; 

was  doing,  and  had  the  power  to  know  People  v.  Walker,  5  Cit)'  Hall  Rcc  (N.  Y.) 

that  his  act  was  wrong,  then  the  law  will  137;    People  v.  State,  5  City  Hall  Rec. 

hold  him  criminally  responsible  for  it.  .  .  .  (N.  Y.)  177 ;  Reg.  v.  Smith,  \  Cox,  C.  C. 

If  this  power  of  discrimination  exists,  he  260. 

will  not  be  exempted  from  punishment  be-       In  Hew  Hampsliire  all  tests  of  insanity 

cause  he  may  be  a  person  of  weak  intellect,  as  matters  of  law  are  rejected,  and  neither 

or  one  whose  moral  perceptions  are  blunted  delusion,  hallucination,  nor  knowledge  of 

or  illy  developed,  or  because  his  mind  may  right  and  wrong,  affords  an  inflexible  test 

be  depressed  or  distracted  from  brooding  of  criminal  responsibility;  but  all  symptoms 

over  misfortunes  or  disappointments,  or  be-  of  disease,  and  its  effect  npon  the  faculties, 

cause  he  mav  be  wrought  up  to  the  most  in-  are  submitted  to  the  jury,  and  the  tcsti- 

tense  mental  excitement  from  sentiments  of  mony  of  non-expert  witnesses  is  excluded, 

jealousy,  anger,  or  revenge.  .  .  .  The  law  State  «>.  Pike,  49  N.  H.  399 ;  State  v.  Jpnes, 

recognizes  no  form  of  insanity,  although  ^o  N.  H.  369;  Boardman  v.  Woodman,  47 

the  mental  faculties  may  be  disordered  or  N.  H.  120.    See  Sawyer  v.  State,  35  lod- 

deranged,  which  will  furnish  one  immu-  8a 
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is  no  defence,  if  at  the  time  he  committed  the  act  he  knew  he  was 
doing  wrong.*  A  mere  uncontrollable  impulse  of  the  mind  co- 
existing with  the  full  possession  of  the  reasoning  powers,  will  not 
warrant  an  acquittal.*  And  an  irresistible  impulse  does  not 
absolve  the  actor  if,  at  the  time,  and  in  respect  to  the  act,  he 
could  distinguish  between  right  and  wrong.^  Thus,  where  the 
defence  of  insanity  was  interposed  by  a  defendant  indicted  for 
murder  in  the  first  degree,  it  was  held  that  the  omission  to  charge 
that,  if  the  defendant  knew  the  act  to  be  wrong,  but  was  driven 
to  it  by  an  irresistible  impulse  arising  from  an  insane  delusion, 
he  would  not  be  responsible,  was  not  error.* 

c.  Delusion,  —  A  delusion  which  indicates  a  defect  of  sanity 
such  as  will  relieve  a  person  from  criminal  responsibility,  is  a 
delusion  of  the  senses,  or  such  as  relates  to  facts  or  objects,  —  not 
mere  wrong  notions  or  impressions,  or  of  a  moral  nature.  The 
aberration  must  be  mental,  not  moral,  such  as  to  affect  the  intel- 
lect of  the  individual.* 

A  party  acting  under  the  influence  of  an  insane  delusion,  with 
a  view  of  redressing  or  avenging  some  supposed  grievance,  or  of 
producing  some  public  benefit,  is,  nevertheless,  punishable,  if  he 
knew,  at  the  time,  that  he  was  acting  contrary  to  law.® 

d.  Temporary  Insanity,  —  Where   the   intellectual  power  of  a 


1.  Reg.  V,  Ilaynes,  i  Fost.  &  F.  666. 

8.  Reg.  I/.  Barton,  3  Cox,  C.  C.  275. 

8.  People  t/.  Hoin,  62  Cal.  120;  s.  c,  45 
Am.  Kep.  641 ;  Reg.  v,  Haynes,  i  Fost.  & 
F.666. 

4.  i)tate  V.  Mowry,  37  Kan. ;  s.  c,  1 5  Pac. 
Rep.  282. 

Imtistilile  Impulse :  Moral  Insanity.  — 
In  the  above  case  the  court  say,  "The  de- 
fendant urges  that  the  instruction  is  erro- 
neous, because  it  excluded  the  theory  of  an 
irresistible  imftUse  or  moral  insanity.  This 
question  received  the  attention  of  tne  court, 
and  was  practically  decided,  in  State  v,  Nix- 
on, 32  Kan.  205,  although  the  question  was 
not  fairly  presented  in  that  case.  It  is  there 
recognized  as  a  dangerous  doctrine,  to  sus- 
tain which  would  jeopardize  the  interests 
of  society  and  the  security  of  life.  Mr, 
Justice  Valentine  says  that  *it  is  possible 
that  an. insane,  uncontrollable  impulse  is 
sometimes  sufficient  to  destroy  criminal 
capacity;  but  this  is  possible  only\where 
it  destroys  the  power  of  the  accused  to 
comprehend  rationally  the  nature,  charac- 
ter, and  consequences  of  the  particular  act 
or  acts  charged  against  him,  and  not  where 
the  accused  still  has  the  power  of  knowing 
the  character  of  the  particular  act  or  acts, 
and  that  they  are  wrong.*  Farther  along 
he  sajrs  that  *  the  law  will  hardly  recognize 
the  theory  that  any  uncontrollable  impulse 
may  so  take  possession  of  a  man*s  faculties 
ana  powers  as  to  compel  him  to  do  what 
he  knows  to  be  wrong  and  a  crime,  and 


thereby  relieve  him  from  all  criminal  re- 
sponsibility. Whenever  a  man  understands 
the  nature  and  character  of  an  act,  and 
knows  that  it  is  wrong,  it  would  seem  that 
he  ought  to  be  held  legally  responsible  for 
the  commission  of  it,  if,  in  fact,  he  does 
commit  it.*  In  a  very  recent  case  the  Su- 
preme Court  of  Missouri  considered  the 
refusal  of  the  trial  court  to  charge  that,  if 
the  defendant  obeyed  an  uncontrollable  im- 
pulse springing  from  an  insane  delusion,  he 
should  be  acquitted.  The  court  repudiated 
that  doctrine,  and  Judge  Sherwood  xextidjVt^^ 
in  deciding  the  case,  that  *  it  will  be  a  sad 
day  for  this  State  when  uncontrollable  im- 
pulse shall  dictate  a  rule  of  action  to  our 
courts.*  State  v.  Pagels,  92  Mo.  300;  s.  c, 
ID  West.  Rep.  288 ;  4  S.  W.  Rep.  931.  It  is 
true  that  a  few  of  the  courts  have  adopted 
this  principle,  but  by  far  the  greater  number 
have  disapproved  of  It,  and  have  adopted 
the  test  which  was  given  in  the  present 
case.    Lawson,  Insan.  270,  308." 

Illinois  and  Delaware  Doctrine.  — It  is 
held  in  Illinois  and  Delaware  that  to  excuse 
crime  it  must  appear  that  at  the  time  of  the 
commission  of  the  offence  the  accused  was 
affected  by  an  uncontrollable  impulse,  over- 
ruling his  reason  and  judgment.  Dacy  v. 
People,  1 16  III.  555;  s.  c,  4  West.  Rep.  i'8o; 
State  V.  Pratt,  Houst.  Cr.  Rep.  (Del.)  249. 

5.  Reg.  V.  Burton,  3  Fost.  &  F.  772. 

6.  McNaghten*s  Case,  10  Clark  &  F.  200; 
s.  c,  8  Scott,  N.  R.  595 ;  Reg.  v.  Higginson, 
I  Car.  &  K.  13a 
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person  to  resist  is  for  a  time  obliterated  through  an  overwhelming 
violence  of  mental  disease,  he  is  not  a  responsible  moral  agent ; 
but  if  he  had  power  of  mind  enough  to  be  conscious  of  what  he 
was  doing  at  the  time,  or  if  he  could  distinguish  between  right 
and  wrong,  he  is  responsible.* 

A  crime  committed  under  the  impulse  of  passion,  anger,  or 
jealousy,  which  may  temporarily  dethrone  reason,  -cannot  be  ex- 
cused on  the  ground  of  insanity  ;  but  adventitious  insanity  during 
the  frenzy  is  entitled  to  the  same  indulgence  as  fixed  insanity.* 

€,  Partial  Insanity,  —  Where  the  mind  is  clouded  or  weakened, 
but  without  incapacitating  the  remembrance,  the  reasoning  fac- 
ulties, or  the  judgment,  it  can  excuse  crime  only  where  it  deprives 
the  party  of  his  reason  in  regard  to  the  act  charged,  and  will  not 
excuse  where  there  was  reason  sufficient  to  distinguish  between 
right  and  wrong  as  to  the  particular  act.* 

One  may  be  sane  and  insane  at  different  times,  and  sane  and 
responsible  as  to  one  subject,  and  insane  and  irresponsible  as  to 
another  subject ;  and  such  insanity  will  not  save  him  froip  the 
consequences  of  his  acts.* 

(i)  Dementia.  —  Dementia  is  a  derangement  accompanied  by  a 
general  enfeeblement  of  the  faculties ;  and  either  mania  or  de- 
mentia may  be  limited  to  particular  subjects,  and  is  an  excuse 
only  when  it  deprives  of  reason  in  regard  to  the  act  charged.* 

(2)  Melancholia,  —  Melancholia  is  excessive  and  unwarranted 
fears  and  griefs.  It  does  not  excuse  crime,  unless  it  deprives  the 
party  of  reason  in  regard  to  the  act  charged.* 

(3)  Mania.  —  Mania  is  a  mental  derangement,  which  may  be 
limited  to  particular  objects.  It  is  characterized  by  intellectual 
disturbance  and  emotional  disorder  of  more  or  less  intensity.^ 

(4)  Monomania.  —  Monomania  exists  where  the  mind  has  im- 
bibed a  single  notion  or  delusion  contrary  to  common  experience, 

1.  People  V,  Best,  39  Cal.  690 ;  Hopps  v.  State,  30  Miss.  600 ;  State  v,  Hutiog,  21  Mo. 
People,  31  111.  285;  State  v,  Lawrence,  57  464;  Commonwealth  v.  Moslcr,  4  Pa.  St. 
Me.  574;  Commonwealth  v.  Rogers,  48  264;  I  Beck,  Med.  J ur.  729;  i  Hale,  P.  C. 
Mass.  (7  Mete.)  500;  State  v,  Shippey,  10  412. 

Minn.  225;  State  v.  Jones,  50  N.  H.  369;       4.  State  r.  Geddis,  42  Iowa,  264;  State 

People  V.  Klein,  i  Edm.  Sel.  Cas.  (N.  Y.)  13 ;  v,  Mewherter, 46  Iowa, 88 ;  Bovard  v.  State, 

People  V,  Griffin,  1  Edm.  Sel.  Cas.  (N.  Y.)  30  Miss.  600;  State  v,  Huting,  21  Mo.  464; 

123;  Commonwealth  v,  Mosler,  4  Pa.  St.  Freemant/.  People,4Demo(N.  Y.),9;Hall 

264;  Brown  v.  Commonwealth,  78  Pa.  St.  v,  linger,  2  Abb.  C.  C.  512  ;  Stale  r.  Gut, 

122;  Bovard  V.  Stale,  30  Miss.  600;  Com-  13  Minn.  741  ;  Commonwealth r.  Moslcr, 4 

mon wealth  r/.  Stark,  i  Strob.  (S.  C.)  479;  Pa.  St.  264. 

Thomas  v.  State,  40  Tex.  60;  I  Whart.  Cr.       5.  State  v.  Lawrence,  57  Me.  74;  Bovard 

L.  (8th  ed.)  §  43.  v.  State,  30  Miss.  600 ;  State  v.  Huting,  21 

2.  Gueiig  V.  State,  63  Ind.  94;  State  v»  Mo.  464;  Commonwealth  z\  Mosler,  4  Pa. 
Stricklev,  41   Iowa,  232;  Bovard  v.  State,  St.  264. 

JO    Miss.    600;     Willis    v.    People,    32  6.  Bovard  v.  State,  20  Miss.  600;  State 

N.  Y.  715;   Freeman  v.  People,  4  Demo  v.  Huting,  21  Mo.  464. 

(N.   Y.),    9;    Beverley's    Case,    4    Coke,  7.  Hall  v.  Unger,  2  Abb.C.  C.512;  Dew 

I2S.  V,  Clark,  3  Add.  Ec.  Rep.  79;  Beck,  Med. 

8.  State  V,  Lawrence,  57  Me.  74;  Com-  Jur.  725;  i  Russ.  Cr.  (9th  ed.)  12;  i  Bish. 

monwealth  v.  Rogers,  48  Mass.  (7  Mete.)  Cr.  L.  (6th  ed.)  §  388 ;    I  Whart.  Cr.  L. 

500;  State  V.  Gut,  13  Minn.  341 ;  Bovard  7'.  (8th  ed.)  §§  41,  47. 
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the  mind  retaining  its  other  intellectual  powers ;  and  it  may  be 
confined  to  a  single  subject,  which  leads  by  an  Insane  impulse  to 
the  commission  of  the  act,  which  impulse  controls  the  will  and 
judgment,  obliterates  the  understanding  of  right  and  wrong,  and 
renders  it  impossible  to  do  otherwise  than  yield  to  its  influence.* 

Monomania  excuses  only  when  it  deprives  the  party  of  reason 
in  regard  to  the  act  committied  ;  and  the  delusion  must  be  mental, 
not  moral,  nor  one  which  ordinary  reason  might  have  produced.* 

/.  Moral  or  Emotional  Insanity.  —  Moral  or  emotional  insanity 
has  no  foundation  in  law ;  but  if  a  person  is  not  conscious  of  the 
moral  turpitude  of  the  act,  or  is  deprived  of  his  understanding, 
and  ignorant  that  he  is  committing  an  offence,  the  law  will  not 
infer  a  criminal  intent ;  but  in  such  case  the  moral  power  must  be 
so  deranged  as  to  overcome  any  resistance  made  by  the  intellect.' 

XIV.  Pmushment  —  Punishment  is  inflicted  as  a  precaution 
against  future  offences.  The  object  sought  is  effected  in  three 
ways :  (i)  by  the  amendment  of  the  offender  himself ;  (2)  by  de- 


1.  Stevens  v.  State,  31  Ind.  485;  State  57;  State  ;*.  Silencer,  21  N.  J.  L.  (i  Zab.) 

V.  Johnson,  40  Conn.  136;  Commonwealth  196;  State  v,  Brandon,  8  Jones  (N.  C),  L. 

tr.  Rogers,  48  Mass.  (7  Mete)  500 ;  s.  c,  i  463 ;  Vance  v.  Commonwealth,  2  Va.  Cas. 

Lead.  C.  C.  94;  Hradly  v.  State,  31  Ind.  132;  State  v,  Windsor,  5  Harr.  (Del.)  512; 

492 ;  Commonwealth  v.  Haskell,  2  Brewst.  liyd  v.  State,  45  Ga.  57 ;  Humphreys  v. 

(Pa.)    491;    Commonwealth   v,    Freth,    5  State,  45  Ga.  190;  affirmmg  Choice  v.  State, 


Clark  (Pa.  L.  J.),  455;  Life  Ins.  Co.  v.  31  Ga.  424;  Spann  t/.  State,  47  Ga.  553; 
Terry,  21  U.  S.  (15  Wall.)  ?8o;  bk.  21,  L.  Reg.  v,  Hayncs,  v,  Fost.  &  F.  666;  Rex  v, 
cd.  236;  United  States  2/.  Hewson,  7  Bost.   Townley,  3  Fost.  &  F.  839 ;  Reg.  v.  Barton, 


L.  R.  361;  Spann  v.  Suie,  47  Ga.  553;  jCr.  C.  275;  Reg.  z/.  Layton.4  Cr.C.  149; 

Roberts  v.  State,  3  Ga.  310;   Hopps  v.  Reg.  v,  Oxford,  9  Car.  &  P.  525;  Rex  v. 

People,  31    111.  385;   State  v,  Felter,  25  Goode,  7  Ad.  &  E.  516 ;  Reg.  r.  Higginson, 

Iowa,  67;  Wesley  v.  State,  37  Miss.  327;  i  Car.  &  K.  129;  i  Whart.  Cr.  L.  (8th  ed.) 


Scott ».  Commonwealth,  4  Nfet.  (Ky.)  227;  43;  i  Russ.  Cr.  (9th  ed.)  11;  i  Bish.  Cr. 

"    *•       ^  *       '^       (Ky.)224.  L.   (6th  ed.)   ^^     ~ 

.  C),  State,  43  Conn.  514; 

L.  463;  State  V,  Pike,  49  N.  H.  399;  Com-  wealth,  i  Duv.  (Ky.)  224;  St.  Louis  Mut. 


Smiths/.  Commonwealth, i  Duv.  (I^v.)  224.    Il  (6th  ed.)  §§381,  387;    Anderson   v. 
Gwi/ar^"  State  v.Jirandon,  8  Jones  (N^C),    State,  43  Conn.  514;  Smith  v.  Common- 


monwealth  2>.  Mosler,  4  Pa.  St.  264 ;  i  Bish.  Ins.  Co.  v.  Graves,  6  Bush   (Ky.),  268; 

Cr.  L.  (6th  ed.)  §  392.  In  re  Forman,  54  Barb.  (N.  Y.)  274 ;  State 

8.  Commonwealth  v.  Mosler,  4  Pa.  St.  v,  Kring,  64  Mo.  244 ;  s.  c,  2  Am.  Cr.  R. 

264;  State  V,  Huting,  21  Mo.  464;  Boyce  313;  United  States  v.  McGlue,i  Curt.  C.C. 

w.  Smith,  9  Gratt.  (Va.)  704 ;  Rex  v.  Offord,  9 ;  United  States  v,  Clark,  2  Cr.  C.  C.  1 58 ; 

5  Car.  &  P.  168;  Willis  ».  People,  5  Park.  McAllister  «•.  State,  17  Ala.  434;  People  v. 
Cr.  R.  (N.  Y.)  621  ;  Reg.  v.  Burton,  3  Fost.  Pine,  2  Barb.  (N.  V.)  571  ;  State  v.  Felter, 

6  F.  772;  Rex  V,  Townley,  3  Fost.  &  F.  25  Iowa,  67;   State  v,  Shippey,  10  Minn. 
839.  223;  Baldwin  f'.  State,  12  Mo.  223;  State 

8.  United  States  v.Schultz,  6  McL.C.C.  v.  McCoy,  35  Mo.  531;  State  v   Klinger, 

121 ;  United  Slates  v.  Holmes,  i  Cliff.  C.  C.  48  Mo.  127  ;  State  v,  Huting,  21  Ind.  464 ; 

98;  State  7/.  Richards,  39  Conn.  591 ;  s.c.,  i  Commonwealth  «/.  Mosler,  4  Pa.  St.  266; 

Green,  C.  L.  Rep.  377, 395;  People  t/.  Coff-  People  v.  Sprague,  2  Park.  Cr.  R.  (N.  V.) 

man,  24  Cal.  230;  People  v,  McDonell,  47  43;  Willis  «/.  People,  5  Park.  Cr.  R.  (N.  Y.) 

Cal.   134;    Martin  v.  State,  25   Ga.   494;  .621;  Rex  t/.  Offord.  5  Car.  &  P.  168.    Peo- 

State  V.  Lawrence,  57  Me.  574;  Freeman  pie  «/.  Kleim,  i  Edm.  Sel.  Cas.  13;  Com- 

V.  People,  4  Den.  (N.  Y.)  9;   Snorter  v.  nionwealth  v,  Euchenberg,  59  Pa.  St.  328; 

People,  2  N.  Y.  193;  Flanagan  v.  People,  Bitner  v.  Bitner.  65  Pa.  St.  347  ;   i  Whart. 

52  N.  Y.  467;  Farrer  v.  State,  2  Ohio  St.  Cr.  L.  (8th  ed.)  §  34 ;  i  Arch.  Pr.  12. 

jj4;  State?/.  Gardiner,  Wright  'Ohio),  392;  The  Law  rejects  the  theory  of  emotional 

Commonwealth  v.   Rogers,  48    Mass.    (7  insanity,  which  begins  on  the  eve  of  the 

Mete.)  500;  s,c.,  I  Lead.  C.C.94;  Common-  'criminal  act,  and  ends  on  its  commission* 

wealths/.  Heath,  77  Mass.  (11  Gray)  303;  Peoples.  Kernaghan  (Cal.),  14  Pac.  Rep. 

McFarland's  Case,  8  Abb.  (N.  Y.)  Pr.  N.  S.  566. 
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terring  others  through  his  example;  and  (3)  by  depriving  the 
guilty  party  of  the  power  to  do  future  mischief  A  The  right  to 
punish,  in  a  state  ot  society,  depends  on  the  right  of  society  to 
protect  and  preserve  itself,  even  to  the  taking  of  life.* 

Among  crimes  of  different  natures,  those  should  be  most 
severely  punished  which  are  most  destructive  to  public  safety  and 
happiness.'  And  the  quantity  of  punishment  must  be  such  as  is 
warranted  by  the  laws  of  nature  and  society,  and  such  as  appears 
to  be  best  calculated  to  answer  the  ends  of  precaution  against 
future  off ences ;  ^  but  excessive  fines  shall  not  be  imposed,  nor 
cruel  and  unusual  punishments  inflicted ;  ^  and  a  sentence  inflict- 
ing such  punishments  may  be  reversed  on  that  ground,*  or  one 
which  attempts  to  validate  a  punishment  which  would  otherwise 
be  illegal,  because  it  is  an  ex  post  facto  law;  "^  but  fine  and  impris- 
onment are  not  cruel  and  unusual  punishment,*  nor  are  disfran- 
chisement and  forfeiture  of  citizenship,®  neither  are  stripes  in- 
flicted in  the  discretion  of  the  court.** 

Retrospective  statutes  awarding  punishment  are  inoperative;^' 
and  every  law  which  makes  an  act,  innocent  before  the  law,  a 
crime,  or  aggravates  a  crime,  and  punishes,  or  enhances  the  pun- 
ishment, or  that  provides  for  less  evidence  for  conviction,  is  ret- 
rospective and  retroactive,  and  therefore  void.*' 

I.  Jurisdictiofi,  —  Jurisdiction  to  punish  offences  exists  at 
common  law.** 

1.  See  4  Bl.  Com.  1 1 ;  Becc.  Cr.  &  Pun.  Three  years  has  been  held  not  ezcessiv 

ch.  12.  for  arson,  —  Hester  s/.  State,  17  Ga.  iJJf— 

8.  See  4  Bl.  Com.  11 ;  Becc.  Cr.  &  Pun.  and  a  fine  of  forty  dollars,  or  ten  days*  im- 

ch.  1 2.  prisonment,  not  unusual  for  gaming, — Wil- 

8.  See  Becc.  Cr.  &  Pun.  ch.  d  liams  v.  State,  6  Tex.  App.  147 ;~ but  a 

4.  See  4  Bl.  Com.  12,  13.  forfeiture  of  the  weapon  as  part  of  the 

5.  Sec  Const.  U.  S.  Amdt.  art.  8.  penalty  is  unconstitutional.    Leathenrood 
This  amendment  is  a  restriction  on  the  v.  State,  6  Tex.  App.  244. 

National  Government,  and  not  on  the  power  9.  Huber  v.  Reily,  5  Smith  (Pa.),  lu. 
of  the  States.  Barker  v.  People,  3  Cow.  See  Wilson  v.  State,  28  Ind.  393. 
(N.  v.),  686;  s.  c,  20  Johns.  (N.  Y.)  457;  W.  Commonwealth  v,  Wyatt,  6  Rand 
Barron  v.  Mayor  of  Baltimore,  32  U.  S.  (Va.)  694.  See  Aldridge  v.  Common- 
(7  Pet.)  243;  bk.  7,  L.  ed.  672;  Pervear  v,  wealth,  2  Va.  Cas.  447;  Gotchens  v.  Math- 
Commonwealth,  72  U.  S.  (s  Wall)  475;  eson,  40  How.  (N.  Y.)  Pr.  97. 
bk.  17,  L.  ed.  608 ;  James  v.  Commonwealth,  11.  See  i  Whart.  Cr.  L.  (Sth  ed.)  sec  20. 
12  Serg.  &  R.  (Pa.)  220;  United  States  w.  12.  Calder  v.  Bull.  3  U.  S.  (3  Dall.)  386; 
Cruikshank,  92  U.  S.  (2  Olto)  542;  bk.  23,  bk.  I,  L.  ed.  648;  Fletcher  v.  Peck,  6  Cr. 
L.  ed.  588 ;  s.  c,  i  Woods,  C.  C.  308.  C.  C.  87;  Cummings  v.  State  of  Missouri, 71 
Michigan  Doctrine.  —  Where,  at  the  U.  S.  (4  Wall.)  277;  bk.  17,  L.  ed.  356; 
worst,  the  offence  was  merely  an  assault,  Shepherd  ».  People,  25  N.Y.  406;  Lapcyre 
how  the  larger  crime  should  be  qualified  v.  United  States,  84  U.  S.  (17  Wall.)  191; 
need  not  be  considered;  and  where,  under  bk.  21,  L.  ed.  606;  Carpenter  v.  Pcnnsyl- 
the  conviction  and  imprisonment,  defend-^  vania,  58  U.  S.  (17  How.)  456;  bk.  15,  L 
ant  had  already  suffered  punishment  greater*  ed.  127;  Matter  of  Dorsey,  7  Port.  (Ala.) 
than  for  a  common  assault,  he  should  not  293 ;  Gut  v.  State,  76  U.  S.  (o  Wall)  35 ;  bL 
be  subjected  to  further  punishment.  Peo-  19,  L.  ed.  ^76;  U.  S.  z^.  Gilbert,  2  Sumn.C. 
pie  V.  Ross  (Mich.),  9  West.  Rep.  555.  C.  loi ;  Dickinson  v.  DickinsoUi  3  Murph. 

6.  State  V,  Driver,  78  N.  C.  423.  (N.  C.)  L.  327;  Wilson  v,  Ohio,  etc  R-  R- 

7.  In  re  Murphy,  i  Woolw.  C.  C.  141.  Co.,64111.542;  Falconer v.CampbelUaMcL. 

8.  Ligan  v.  State,  3  Heisk.  (Tenn.)  IS9*  C.C.  195;  State  r.  McDonald,  20  Minn.  ij& 
And  see  Tumipseed  v.  State,  6  Ala.  6^4;  18.  State  v.  Ellis,  3  Conn.  186;  Fcnillft 
Sute  V.  Adams,  i  Brev.  (S.  C.)  L.  279.  Commonwealth,  I  Duv.  (Ky.)  153;  Meyen 
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2.  Punishment  in  either  of  Two  Counties,  —  Where  a  crime  is 
composed  of  several  elements,  and  a  material  one  exists  in  either 
of  two  counties,  the  courts  of  either  county  may,  under  statutory 
regulation  to  that  effect,  rightfully  take  jurisdiction  of  the  entire 
crime.* 

3.  Discretion  of  the  Court.  —  Punishment  for  crime  is,  and  ought 
to  be,  largely  in  the  discretion  of  the  court ;  *  but  the  discretion 
given  to  the  court  in  some  cases  to  assess  a  lighter  punishment, 
does  not  reduce  the  grade  of  the  offence.' 

Where  the  law  gives  the  court  a  discretion  in  awarding  punish- 
ment, they  will  look  at  any  evidenced  proper  to  influence  a  judicious 
mind.* 

When  a  party  is  convicted,  and  sentenced  to  pay  a  fine,  it  is 
within  the  discretion  of  the  court  to  order  his  imprisonment  till 

V.  People,  26  111.  173;  State  v.  Bennett,  14  This  power  is  often  necessary  in  order 

Iowa,  479;  State  v.  Underwood,  49  Me.  to  prevent  an  absolute  failiire  of  justice; 

181 ;  Cummings  v.  State,  i  Harr.  &  J.  (Md.)  nor  is  its  existence  doubtful,  for  it  has  ever 

340;  Commonwealth  v.  Andrews,  2  Mass.  been  the  law,  illustrated  and  declared  by  a 

14;  Commonwealth  v.  Holder,  7j  Mass.  great  number  of  cases,  that  a  crime  com- 

(9  Gray)  7 ;  Watson  v.  State,  36  Miss.  593 ;  mitted  partly  in  one  jurisdiction,  and  partly 

State  V.  Williams,  35  Mo.  229;  People  z/.  in  another,  maybe  punished  in  either  juris- 

Williams,  24  Mich.  156;  State  v,  Newman,  diction,     i  Hale,  P.  C.  430,  431,  615,  617; 

9  Nev.  48;  Hamilton  v.  State,  11   Ohio,  Reginaz^.  Michael,  9Car.  &  P.  356;  People 


435;  Stanley  v.  State,  24  Ohio  St  166;  v.  Adams,  1  Den.  (N.  Y.)  207;  Bulw^er's 
State  V.Johnson,  2  Oreg.  iij;  States.  Case,  7  Coke,  28  ^ ;  Rex  z/.  Burdett,  4  B.  & 
Brown,  i  Hayw.  (K.  C.)  100.    Ihat  it  does    Aid.  175;  Commonwealth  v,  Andrews,  2 


not  exist  without  a  statutory  provision,  see  Mass.  14;  Commonwealth  v.  Holder,  75 

Simmons  V.  Commonwealth,^  Binn.  (Ky.)  Mass.  (9  Gray)  7;  Simmons  v.  Common- 

619;  State  V.  Rennels,  14  La.  An.  278;  wealth,  5    Binn.   (Pa.)  619;    Simpson  v. 

People  ».  Gardner,  2  Johns.  (N.  Y.)477;  Stale,  4   Humph.  (Tenn.)  461;    Beal   v. 

People  V.  Schenck,  2  Johns.  (N.  Y.)  479;  State,  15  Ind.  378;  Archer  v.  State,  106 

State  V,  LaBlanche,  2  Brown  (Pa.),  8.    If  an  Ind.  426 ;  s.  a,  4  West.  Rep.  726. 

offence  be  created  by  law,  and  before  pros-  2.  Malory  v.  State,  56  Ga.  545 ;  Miller 

ecution  the  law  is  repealed,  it  cannot  be  v.  State,  58  Ga.  200. 

punished,  unless  a  reservation  of  jurisdic-  Seatenoing  an  Infant. — As  in  senten- 

tton  is  provided  for  in  the  repealing  act.  cing  an  infant  to  be  executed  or  impris- 

Anonymous,  i  Wash.  C.  C.  84.  oned  for  a  felony.    Creed  ».  People,  81 

1.  Archer  v.  State,  106  Ind.  426;  s.  c,  111.   565;   Monoughan  v.  People,  24  111. 

4  West.  Rep.  726.  341. 

There    is,  perhaps,  some    diversity  of  8.  See  Nettles  v.  State,  58   Ala.  268; 

opinion  as  to  whether  a  statute  is  constitu-  People  v,  Haun,  44  Cal.  96;  Johnston  v, 

tional  which  provides  for  the  punishment  State,  7  Mo.  183 ;  Ingram  v.  State,  7  Mo. 


of  1  crime  in  a  county  where  no  material    293 ;  State  v.  Joiner,  19  Mo.  224 ;  State  v. 

pan  of  the  crime  was  committed ;  but  even    M  urdock,  9  Mo.  730. 

upon  this  c]uestion  the  very  decided  weight       4.  Morton    v,  Princeton,   18    111.    383 ; 


of  authority  is  that  the  legislature  may  State  v,  Townsend,  2  Harr.  (Del.)  543; 
provide  for  the  punishment  of  the  crime  Wilson  v.  The  Mary,  Gilp.  U.  S.  D.  C.  31 ; 
in  either  of  the  two  counties  where  any  State  v.  Smith,  2  Bay  (S.  C),  L.  62;  Rob- 
part  of  the  crime  15  committed.  Tippins  bins  v.  State,  20  Ala.  36 ;  Sarah  v.  State, 
V.  State,  14  Ga.  422;  Steerman  v.  State,  18  Ark.  114;  People  v.  Cochran,  2  Johns. 
10  Mo.  503;  State  v,  Pauley,  12  Wis.  537 ;  (N.  Y.)  Cas.  73;  Rex  v,  Mahon,  4  Ad.  & 
Commonwealth  v.  Parker,  19  Mass.  (2  E.  575  ;  Rex  v,  Lynn,  2  T.  R.  733  ;  Rex  v. 
Pick.)  258 ;  Tyler  v.  People,  8  Mich.  320 ;  Grey,  2  Keny.  307 ;  Rex  v.  Turner,  1  Strange, 
Consmonwealth  v,  Madoon,  loi  Mass.  i ;  139;  Rex  v.  !^urdette,  4  Barn.  &  Aid.  314; 
State  V.  Johnson,  38  Ark.  ^68 ;  Hanks  v.  Rex  v.  Sharpness,  i  T.  R.  228 ;  Rex  v. 
State,  13  Texas  App.  289;  Ham  r.  State,  Withers,  3  T.  R.  428;  Rex  v,  Williams, 
4  Texas  App.  645,*  Ex  parte  Rogers,  10  Lofft.  760;  Rex  ».  Pinkerton,  2  East,  357; 
Texas  App.  655;  Adams  ».  People,  i  N.  Y.  Rex  v.  Mawbey,  6  T.  R.  619 ;  Rex  v.  Coit 
173;  Archer  v.  State,  106  Ind.  426;  s.  c,  4  Car.  &  P.  538;  Rex  v,  Esop,  7  Car.  ft 
4  West  Rep.  726.  P.  456. 
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the  fine  is  paid.^  The  prisoner  is  entitled  to  a  credit  for  each  day 
he  may  remain  in  prison,  and  may  at  any  time  pay  the  sum  re- 
maining due,  and  claim  his  discharge.^ 

The  question  as  to  what  punishment  is  generally  within  the 
limits  of  the  law,  is  for  the  judicial  discretion.*  Accessories  after 
the  fact  of  the  crime  of  murder  may  be  punished  by  fine  and 
imprisonment  at  discretion ;  •  and  though  an  agent  cannot 
excuse  himself  from  liability  because  the  act  was  done  in  the 
course  of  his  agency,  yet  that  fact  may  be  considered  in  fixing 
the  punishment.* 

In  some  States  the  statute  directs  that  the  jury  shall  assess  the 
punishment,*  and  in  others  a  division  of  the  responsibility  between 
the  court  and  the  jury  is  provided  for.*  In  States  where  it  is 
competent  for  the  jury  to  fix  the  punishment,  the  statute  must  be 
followed.' 

In  construing  penal  statutes,  the  reasonable  sense  designed 
by  the  legislature  must  be  applied.*  Restrictive  and  punitive 
clauses  are  to  be  construed  favorably  to  the  accused,*  and  matters 
of  doubt  are  to  be  resolved  in  favor  of  life  and  liberty.** 

If  an  attempt,  with  a  felonious  intent,  is  a  matter  of  aggrava- 
tion, the  punishment  is  not  other  or  additional,  but  only  severer 

I.  Ex  parte  Jackson,  96  U.  S.  (6  Otto)  8.  United  States  v.  Staats,  4^  U.  S.  (S 

727 ;  bk.  24,  L.  ed.  877  ;  People  v,  Mark-  How.)  41 ;  bk.  12,  L.ed.  079 ;  United  States 

ham,  7  Cal.  208 ;  Ex  parte  Kclley,  28  Cal.  ».  Brewster.  32  U.  S.  (7  Pet.)  164;  bk.  8,  L 

414.  ed.  645;  United  States  r.  Jones,  3  Wash. 

8.  United  States  v,  Mundel,  6  Call.  (Va.)  C.  C.  200;  Hodgman  v^  Peoples,  4  Denio 


(N.  Y,),  2J5 ;  Stale  v.  Gerkin,  i  Ircd.  (N.C.) 
L.  121 ;  Thomas  v.  Commonwealth,  2  Leigh 
(Va.),  741 ;  State  v,  Fearson,  2  Md.  310; 


245- 

8.  Tally   v.  Commonwealth,    13   Bush 
(Ky.),  142. 

4.  State  v.  Bell,  5  Port.  (Ala.)  365.  State  v.  Smith,  32  Me.  360;  State  v.  Tavlor, 

5.  McWhirt's  Case,  3  Gratt.  (Va.)  594;  2  McC.  (S.  C.)  L.  483;  Commonwealth  r. 
Cook  V.  United  States,  i  Greene  (Iow*a),  Houghton,  8  Mass.  107 ;  Commonwealth 
56;  Stale  V.  Douglass,  i  Greene  (Iowa),  v.  Whitmarsh,  21  Mass.(4Pick.)233:Stone 
550;  Commonwealth  v,  Frye,  i  Va.  Cas.  r.  State,  20  N.  [.  L.  (i  Spcnc.)  401 ;  People 
19;  Doty  ».  State,  6  Blackf.  (Ind.)  529;  v.  Mather,  4  Wend.  (N.  V.)  229;  s.  c,  21 
Diasv.  State,  7  Blackf.  (Ind.)  20;  Leech  v.  Am.  Dec.  122;  People  v,  Hennessey,  15 
Waugh,  24  111.  228;  Morton  v.  Princeton,  Wend.  (N.  V.)  147;  Commonwealth  v. 
18  III.  383;  0*Herrin  V.  State,  14  Ind. 420;  King,  i  Whart  (Pa)  448;  Ream  ».Com- 
Ervine  r.  Commonwealth,  5  Dana  (Ky.),  monwealth,  3  Serg.  &  R.  (Pa.)  207;  Angel 
216;  Nemo  V,  Commonwealth,  2  Gratt.  «/.  Commonwealth,  2  Va.  Cas.  228. 
(Va.)  558;  Chesley  v.  Brown,  2  Fairf.  9.  United  States  v,  Ragsdalc,  Hcmpst 
(Me.)  143;  Blevinps  v.  People,  2  IlL  172;  C.  C.  497;  Andrews  v.  United  States,  2 
State  V.  Bean,  21  Mo.  269;  Fooxe  v.  State,  Story,  C.  C.  202;  Carpenter  v.  People,  8 
7  Mo.  502;  Hawkins  v.  State,  3  Stewart  Barb.  (N.  Y.)  603;  State  t^.  Stephenson,  2 
&  Porter  (Ala.),  63;  Rice  v.  Stale,  7  Ind.  Bail.  (S.C.)  L.  334;  Stale  t'.  Jaeger, 6t  Mo. 
332.  403;  Commonwealth  v.  Martin,  17  Mass. 

InCaies  of  Homicide,  in  several  of  the  359;  Warner  v.  Commonwealth,  i  Pa.  St 

States  it  is  incumbent  on  the  jury  to  desig-  1 54 ;  Randolph  v.  State,  9  Tex.  521.    See 

nate  the  punishment.     Walston  v.  State,  People  c  Soto,  49  Cal.  67 ;  Commonwealth 

54  Ga.  242.     See  Buster  v.  State,  42  Tex.  v,  Davis,  12  Bush  (Ky.),  240. 

315 ;  People  v,  Welch,  49  Cal.  174.  10.  United  States  v.  Wiltberger,  18  U.  S. 

6.  Cook   V.    United    States,    i    Greene  (5  Wheat.)  76;  bk.  5,  I^  ed.  37;  United 


(Iowa),  56;  State  v.  McQuaig,  22  Mo, 
319;  Behler  v.  State,  22  Ind.  345;  Moss  v. 
State,  42  Ala.  546;  Melton  v.  State,  45  Ala. 
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7.  Walston  v.  State,  54  Ga.  242. 


S'tates  2f.  Sheldon,  15  U.  S.  (2  Wheat) 
119;  bk.  4,  L.  ed.  199;  United  States  v. 
Clayton,  2  Dill.  C.  C.  219;  United  Stoles 
V,  Morris,  39  U.  S.  (14  Pel.)  464;  bk;  i<^  L. 
ed,  543. 
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in  degree  ;  *  but  punishment  for  attempts  should  be  less  than  for 
the  consummated  offence.* 

Changes  in  the  punishment  prescribed  by  a  statute,  subsequent 
to  the  commission  of  an  offence,  have  no-  application  to  such 
offence.* 

4.  Consequences  of  Conviction,  —  Persons  convicted  of  felony  are 
thereafter  incompetent  as  witnesses  in  court  proceedings,*  even 
though  the  judgment  against  them  be  erroneous,  until  it  is  vacated,*^ 
if  the  prosecution  was  by  a  tribunal  having  jurisdiction;®  but 
whether  a  foreign  judgment  operates  to  disqualify  a  person  as  a 
witness,  depends  on. the  statute  of  the  State  where  the  convicted 
party  offers  himself  as  a  witness.'  The  following  crimes  have 
been  held  infamous,  and  conviction  thereof  sufficient  to  disqualify 
a  person  as  a  witness:  larceny,*  or  knowingly  receiving  stolen 
goods,®  forgery,*®  perjury,**  subornation  of  perjury,**  suppressing 
testimony  by  bribery  or  conspiracy,**  and  all  the  crimes  which 
create  a  violent  presumption  against  the  truthfulness  of  a  party 
under  oath  ;  **  but  the  disqualification  does  not  arise  till  judgment 
has  been  rendered  against  the  convicted  party.  *^  So,  a  party 
attainted  of  an  infamous  crime  is  disqualified  to  act  as  a  juror.*® 

a.  Disfranchisement  —  Disfranchisement  and  forfeiture  of  citi- 
zenship is  not  a  cruel  or  unusual  punishment.*''  A  conviction  for 
felony  in  some  States  works  a  forfeiture  of  office,  and  of  the 

1.  Simpson  v.  State,  59  Ala.  i ;  Beasley  5.  CommoDwealth  z/.  Keith,  49  Mass.  (8 
V,  State,  18  Ala.  535 ;  Meredith  v.  State,    Met.)  531. 

60  Ala.  441 ;  Norman  v.  State,  24  Miss.  54.  6.  Cooke  v.  Maxwell,  2  Stark.  183. 

See  2  Arch.  C.  Pr.  285.      .  7.  Kirschner  v.  State,  9  Wis.  140. 

2.  See  I  Whart.  Cr.  L.  (8th  ed.)  sec  8.  State  v,  Gardner,  i  Root  (Conn.),  485. 
200.  9.  Commonwealth  v.  Rogers,  48  Mass. 

3.  Hartung  v.  People,  22  N.  Y.  95.  See  (7  Met.)  500.  But  see  Commonwealth  v. 
Shepherd  r.  People,  25  N.  Y.  406;  Ratzky  Murphy,  3  Pa.  L.  J.  290. 

V,  People,  29  N.  Y.  124;  Kuckler  v.  People,  10.  Poage  v.  State,  3  Ohio  St.  229;  State 

5  Park.  Cr.  R.  (N.  Y.)  212;  Miles  v.  State,  v,  Candler,  3  Hawks  (N.  C),  L.  393;  Rex 

40  Ala.  39;  Moore  v.  State,  40  Ala.  49;  v.  Davis,  5  Mod.  74.    See  2  East,  P.  C. 

Stephens  v.  State,  40  Ala.  67;  Miller  v,  1003. 

State,  40  Ala.  54.  11.  Howard    v,    Shipley,  4  East,   180; 

In  Soath  Carolina,  it  has  been  undecided  Anonymous,  3  Salk.  15$;  Rex  v.  Teal,  11 

whether  the  substitution  of  a  less  penalty  East,  307.     See  i  Greenl.  Ev.  sec.  373. 

than  death,  without  the  repeal  of  so  much  12.  In  re  Sawyer,  2  Gale  &  D.  141 ;  Ex 

of  an  act  as  declares  the  offence  to  be  a  parte  Hannan,  6  Jur.  669. 

felony,  reduces  the  crime  to  a  misdemeanor.  13.  Rex  v,  Pri  Jdle,  i  Leach,  442 ;  Bushel 

State  V.  Rowe,  8  Rich.  (S.  C.)  L.  17.    And  v.  Barrett,  i  Ryan  &  M.  434. 

see  Slate  v.  Williams,  2  Rich.  { S.  C.)  L.  4 18 ;  14.  Utley  v,  Merrick  ,52  Mass.  (i  i  Mete.) 

State  V.  Rohfrisch,  12  La.  An.  382;  Barker  302. 

7'.  Commonwealth,  2  Va.  Cas.  122;  State  z/.  15.  Skinner  v.  Perot,  i  Ashm.  (Pa.)  57; 

Dewer,  65  N.  C.  578;  Herber  v.  State,  7  U.  S.  v.  Dickenson,  2  McL.  C.  C.  325; 

Tex.  69;  Strong  v.  State,  i  Blackf.  (Ind.)  People  v.  Whipple,  9  Cow.  (N.  Y.)  707; 

193;  State  V.  Willis,  66  Md.  131.  Gibbs  v,  Osborn,  2   Wend.  (N.  Y.)   555; 

4.  People  V,  Whipple,  9  Cow.  (N.  Y.)  State  v.  Valentine,  7  Ired.  (N.  C.)  L.  225; 
707;  Commonwealth  v.  Green,  17  Mass.  Dawley  v.  State,  4  Ind.  128;  Barber  v. 
515;  U.  S.  V.  Brockius,  3  Wash.  C.  C.  99;  Gingell,  3  Esp.  60;  Fitch  v,  Smalbrook,  T. 
Schuylkill  v,  Copley,  17  Smith  (Pa.),  386.  Raym.  32  ;  Lee  v,  Gansel,  i  Cowp.  i ;  s.  c, 
See  Sutc  V.  Hartson,  63  N.  C.  294;  Reg.  Lofft.  374;  Rex  v,  Castell,  8  East,  77. 

^/.  Altemum,  i  Gale  &   D.  261 ;  Reg.  v.       16.  Desty's  Am.  Cr.  Law,  p.  127. 
Webb,  II  Cox,  C.  C.  133;  i  Greenl.  Ev.       17.  Huber  v.  Reily,  ^  Smith  (Pa.),  iia. 
sec  372.  See  Wilson  v.  State,  28  Ind.  393^ 
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capacity  to  hold  office ;  ^  but  the  usual  punishment  for  felony  is 
imprisonment  in  the  State  prison.* 

5.  Adjustment  of  Punishment.  — When  an  offence  is  committed 
against  two  sovereignties,  the  first  prosecuting  the  offence  absorbs 
it,  and  its  punishment  is  a  bar  to  a  prosecution  by  the  other;'  but 
when  the  offence  is  partly  against  one,  and  partly  against  the  other, 
the  sentence  of  one  is  to  be  taken  into  account  in  adjusting  the 
sentence  of  the  other.^  In  adjusting  the  sentence,  the  grade  of 
the  offence  will  be  taken  into  consideration,  and  an  adequate  pun- 
ishment imposed,  allowing  for  what  has  been  inflicted  by  the  other 
jurisdiction.* 

6.  Increased  Punishment.  —  Increased  punishment  may  be  im- 
posed for  a  subsequent  offence.^  This  will  not  be  putting  the 
party  twice  in  jeopardy,  nor  is  it  punishment  for  the  first  offence.' 
But  laws  imposing  several  penalties  cannot  be  applied  retrospec- 
tively ;  and  doubtful  questions  as  to  the  severity  of  the  penalty 
are  to  be  determined  in  favor  of  the  accused ;  *  and  where  the 
severer  penalty  has  been  abolished  by  statute,  it  cannot  be 
imposed.® 

7.  Discipline. — A  convict  can  be  punished  only  according  to 
law ;  and  for  any  excessive  or  violent  punishment,  those  in  charge 
are  liable.^® 

1.  Commonwealth  v.  Fugate,   2  Leigh  (Pa.)  083;  Long  v.  State,  36  Tex.  6;  Ex 

(Va.),  724;  State  z/.  Carson,  27  Ark.  4^;  /ar/'/ Gutierrez,  4s  Cal.  429;  Ross 7.  Riley, 

Doty  V,  State,  6  Blackf.  (Ind.)  529;  Barker  19  Mass.  (2  Pick.)  165.    And  see  People :. 

V,  People,  3  Cow.  (N.  Y.)  686;  s.  c,  20  Butler,  3  Cowen  (N.  Y.),  347;  i  Bish.  Cr. 

Johns.  (N.  Y.)  457.  L.  sees  959-965. 

8.  See  I  Bish.  Cr.  L.  (6th  ed.)  sec.  939.  Snbteqnent  Orrenee.  —  A  mere  conviction 

8.  Coleman  v.  State  of  Tennessee,  97  of  the  prior  offence  is  sufficient  without 

U.  S.  (7  Otto)  309 ;  bk.  24,  L.  ed.  1 1 18.  sentence.    Stevens «».  People,  i  Hill  (N.  Y). 

4.  See  Whart.  Cr.  PI.  &  Pr.  sees.  441,  261.    Contra^  Smith  v.  Commonwealth,  14 

457.                                                   /  Serg.  &  R.  ( Pa.)  69.    And  see  Wood  v.  Pco- 

0.  Sec  Whart.  Cr.  PI.  &  Pr.  sec.  441; 

Whart.  Confl.  of  L.  sec.  920. 

6.  Calder  i/.  Bull,  3  U.  S.  (;,  ^ .   . 

bk.  I,  L.ed.648;  5  Rawle  (Psl),  383;  (Tom-  If  he  plead  guilty,  conviction  need  not  be 


pie,  ^3  N.  Y.  511;  Johnson  v.  People,  55 
N.  Y.  512;  Gibson  v.  People,  5  Hun 
(N.  Y.),  542 ;  State  v.  Volmer,  6  Kan.  379. 


6.  Calder  I/.  Bull,  3  U.S.  (3  Dall.)  386; 
k.  I,  L.  ed.  648 ;  5  Rawle  (Pa.),  383 ;  Com-  „      . . 

monwealth  v,  Ross,  19  Mass.  (2  Pick.)  165;    proved.    People  v.  Delany,  49  Cal.  394. 


Plumbly  V.  Commonwealth,  43  Mass.  (2  ,   Fonnflr  ConTietioiL  in  Anothar  State. — 

Mete.)  413;    Rand  v.  Commonwealth,  9  But  provisions  in  statutes  for  increased 

Gratt.(Va.)  743;  People  v,  Stanley,  47  Cal.  punishment  for  a  subsequent  offence,  are 

im;  Maguire  v.  State,  47  Md.  485 ;  People  not  to  be  considered  to  include  a  former 

».  Butler,  3  Cow.  (N.  Y.)  347;  Phillips  v,  conviction    in    another  Sute   or  countv. 

Commonwealth,  44  Mass.  (3  Mete.)  588;  People  v.  Ceasar,  i  Park.  Cr.  R.  (N.  Y) 

Evans    v.    Commonwealth,  44    Mass.   (3  645. 

Mete.)  453;  Newton  v.  Commonwealth,  49  7.  People  w.  Stanley,  47  Cal.  114. 

Mass.  (8  Mete.)  53? ;  Bump  v.  Common-  8.  See  i  Whart.  Cr.  L.  (8th  ed.)  sec  30. 

.wealth,  49  Mass.  (8  Mete.)  533;  Kite  v.  United  States  v.  Harper  (U.  S.  D.  C. 

Commonwealth,  52  Mass.  (ii  Mete.)  581;  Southern  District  of  Ohio),  26  Cent.  L 

Commonwealth  v,  Phillips,  28  Mass.  (11  J.  2. 

Pick.)  28|  Commonwealth  v.  Getchell,  33  9.  Commonwealth  v.  WymaOc  66  Mass. 

Mass.  (16  Pick.)  452;  Commonwealth  v,  (12  Cush.)  237. 

Molt,  38  Mass.  (21  Pick.)  492;  Ex  parte  10.  State z'.  Roberts,  52  N.  H.  492 ;  State 

Seymour,  30  Mass.  (14  Pick.)  40;  Russel  v.  v.  Hull,  14  Conn.  132;  Harrison  v,  Hodg- 

Commonwealth,  7  Serg.  &  R.  (Pa.)  489;  son,  10  Barn.  &  C.  445;  Rex  v.  Fricod, 

Smith  V,  Commonwealth,  14  Serg.  &  R.  Russ.  &R.  20;  Reg.v.  Porter,  9  Cox,  C.C 

(Pa.)  69:  Scot  ?/.  Turner,  i  Root  (Conn.),  449;  Rext/.  Miles,  6  Jur.  243.    See  I  East, 

163;  Commonwealth  v.  Morrow,  9  Phila.  P.  C.  297 ;  i  Hale,  P.  C.  481. 
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8.  Bonds  to  keep  the  Peace,  —  In  all  cases  of  misdemeanor,  the 
court  in  its  discretion  may  require,  as  a  part  of  the  sentence, 
that  the  defendant  give  bonds  to  keep  the  peace  and  be  of  good 
behavior.* 

9.  Fine  and  Imprisonment,  —  Fine  and  imprisonment  is  the 
ordinary  common-law  punishment  for  misdemeanors,*  or  cases 
where  the  statute  is  silent  as  to  the  punishment.'  If  the  statute 
provides  for  both  fine  and  imprisonment,  both  must  be  awarded ;  * 
but  if  fine  or  imprisonment,  only  one  can  be  imposed  :  *  yet,  where 
a  party  is  subject  to  two  distinct  punishments,  he  cannot  object 
that  only  one  was  inflicted.* 

If  a  statute  imposes  a  specific  fine,  a  judgment  for  a  less  amount 
than  that  specified  in  the  statute  will  be  reversed.^ 

Till  judgment  is  entered,  the. sentence  may  be  modified.® 

10.  For  Distinct  Offences,  — Where  a  party  is  convicted  of  two 
crimes  carved  out  of  one  transaction,  that  fact  ought  to  be  con- 
sidered in  fixing  the  measure  of  ^is  punishment.*  One  person 
may  be  liable  for  two  distinct  offences  committed  in  the  same 
act,  as  selling  liquor,  and  keeping  open  on  Sunday  ;  *®  so,  one  and 
the  same  act  may  be  punishable  as  a  crime  under  the  general  law 
of  the  State,  and  also  as  a  violation  of  a  city  ordinance : "  but 
where  a  person  has  been  indicted  for  distinct  offences,  and  sen- 
tenced on  some  of  the  counts,  he  cannot,  at  a  subsequent  term,  be 
sentenced  anew  upon  another  count. *• 

1 1.  yoint  Conviction,  —  When  two  persons  are  jointly  indicted 
and  convicted  of  an  offence,  the  sentence  against  them  is  several, 
each  to  suffer  the  whole  of  the  penalty 'provided  by  law.*'  Each 
one  who  contributes  to  the  crime  is  guilty,  as  though  it  was  done 
by  his  own   hands.**    If  the  offence  is  punishable  by  imprison- 

1.  Terr  v.  Nugent,  i  Mart.  (La.)  toj;  10.  Commonwealth  «/.  Trickey,  95  Mass. 
Est^s  V.  State,  2  Humph.  (Tenn.)  496 ;  Rex    (13  Allen)  559. 


V,  Hart,  30  How.  St.  Tri.  1131 ;  LeRoy  v,  11.  State  v.  Bergman,  6  Oreg.  341. 

Rainer,  1  Sid.  214;  Dunn  v.  Keg.,  12  Q.  B.  12.  Commonwealth  v,  Foster,  122  Mass. 

0^1 ;  0*Connell  v.  Reg  ,  1 1  Clark  &  F.  1 55.  317. 

8.  States.  Roberts,  i  Hayw.  (Tenn.)  176;  18.  McLeod  v.  State,  35  Ala.  395;  Jones 

Northampton's  Case,  12  Coke,  T\\,  v.  Commonwealth,  i  Gall.  C.  C.  SS5;  Cald- 


lo^i ;  0*Connell  v,  Reg  ,  1 1  Clark  &  F.  153.  317. 

2.  States.  Roberts,  i  Hayw.  (Tenn.)  17O;        18  _^  ^ 

Northampton's  Case,  12  Coke,  733.  v.  Commonwealth,  i  GariTC.  C.^ss;  Cald- 

8.  United  States  v,  Coolidge,    i   Gall,  well  «/.  Commonwealth,  7  Dana  (Ky.),  229; 

C.  C.  488.    See  Beecher's  Case,  8  Coke,  Commonwealth  v.  Harris,  7  Gratt.  (Va.) 

59;  Cro.  Jac.  211;  Noy,  38 ;  2  Inst.  131.  600 ;  State  v.  Hunter,  33  Iowa,  361 ;  State  v, 

4.  United  States  v,  Vickery,  i  Harr.  &  Gay,  10  Mo.  440;  State  v.  Smith,  i  Nott. 

J.  (Md.)427.  &  McC.  (S.  C)  13;  Waltzer  v.  State,  3 

5.  State  z/.  Kearney,  i  Hawks  (S.  C),  53;  Wis.  785;  Curd  v.  Commonwealth,  14  B. 

.  Wilder. Commonwealth, 43 Mass.  (2 Mete.)  Mon.  (Ky.)  386;  Calico  v.  State,  4  Kkc 

408.  (Ark.),  430;  Rex  v.  Morris,  2  Leach,  1096; 

6.  Kane  v.  People,  8  Wend.  (N.  Y.)  203;  Rex  v.  Mannine,  2  Comyn,  619. 
McQuoid   V,   People,  3   Gilm.   (III.)   70;       Husband  and  Wife. —  Even  in  the  case 
Dodge  v.  State,  24  N.  f.  L.  (4  Zab.)  455.  of  husband  and  wife.     Commonwealth  v. 
See  Barth  v.  State,  18  Conn.  431.  Ray,  i  Va,  Cas.  262. 

7.  Taff  V,  State,  39  Conn.  82 ;  In  re  14.  Commonwealth  v,  McAtee,  8  Dana 
Sweatman,  i  Cow.  (N.  Y.)  144;  St^te  v.  (Ky.),  28;  United  States  v,  Babson,  r 
James,  37  Conn.  355.  Ware,  U.   S.   D.  C.  450;    State  v,  Hop- 

8.  Tobe  V,  State,  28  Ga.  23 j.  kins,  7  Blackf.  (Ind  )  494;  State  v.  Berry. 

9.  United  States  v,  Harmison,  3  Sawy.  21  Mo.  504;  Godfrey's  Case,  11  Coke,  42 
C.  C.  556.  a;  Reg.  v.  King,  i  Salk.  182.    See  2  East, 
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ment  for  an  additional  term,  such  as  will  pay  costs,*  the  sentence 
of  each  should  be  for  such  a  term  as  will  pay  half  the  costs. 

12.  Separate  Punishment, —  Punishment  for  crime  does  not 
begin  until  after  the  criminal  has  been  convicted  and  sentenced.* 
When  a  prisoner  is  convicted  of  a  second  offence,  the  judgment 
may  direct  that  each  succeeding  period  of  imprisonment  shall 
commence  on  the  termination  of  the  period  next  preceding,^  as  in 
case  of  pardon,  or  reversal  of  the  sentence  on  writ  of  error.* 

13.  Punishment  of  Accessories,  —  If  a  statute  says  nothing  of 
accessories  when  it  makes  an  act  a  felony,  the  punishment  extends 
to  an  accessory  as  much  as  to  the  principal,  unless  there  is  an 
express  provision  to  the  contrary.*  So  far  as  punishment  is  con- 
cerned, there  is  no  difference  between  accessories  before  the  fact 
and  aiders  and  abettors  at  the  fact.® 

14.  Capital  Punishment,  —  Following  the  common  law,  death  is 
the  award  of  the  law  for  any  statute  felony,  unless  the  statute 
specially  directs  otherwise.'' 

The  day  for  the  execution  of  the  sentence  need  oot  be  inserted 
in  the  judgment.*  It  may  be  in  the  warrant  ;•  but  if  in  the  judg- 
ment, and  the  sheriff  dies,  or  the  prisoner  temporarily  escapes, 
the  court  may  direct  the  execution  of  the  sentence  on  a  day  sub- 
sequent to  that  named  in  the  judgment.*^ 

p.  C.  740;  I  Bish.  Cr.  L.  (6th  ed.)  sec.  be  sentenced  to  Hnprisonment for  life.  Nat- 

955.  hill  V,  State,  11  Humph.  (Tenn.)  247. 

I.  Coleman  v.  State,  55  Ala.  173.  7.  State  r.  Scott,  i   Hawk.  (N.  C.)'  L 

8.  People  V,  Wardens,  66  N.  Y.  343;  24.     See    Adams  v,  Barrett,  5  Ga.  404; 

State  V,  Frazier,  6  Baxi.  (Tenn.)  539.  United  States  v,  Jacoby,  12  Blatchf.  C.  C. 

8.  People  V,  Forbes,  22  Cal.  136;  Ex  491;    United  States  v.  Cross,  i    McAr. 

parte  Dalton,  49  Cal.  463;  State  v.  Smith,  (C.  C.)  149.    See  f  Bish.  Cr.  L.  (6th  ed.) 

5  Day  (Conn.),  175;  Kitez/.  Commonwealth,  sec.  615. 

52  Mass.  (II  Mete.)  581;  Cole  v.  State,  10  Under  the  lawi  of  the  United  SUt«t, 

Ark.  (5  Eng.)  318;  Ex  parte  Mayers,  4  Mo.  the  manner  of  inflicting  the  death  penalty 

279;  Williams?'.  State,  iSOhioSt  46;  Ex  is  by  hanging.    See  Rev.  Stat.  U.S.  sec 

parte  Turner,  45  Mo.  331 ;  Mills  v.  Com-  5325. 

monwealth,  13  Pa.  St.  (i  Harr.)  631 ;  Com-  In  Texas  the  death  penalty  cannot  be  in- 

roonwealthv.Leath,  I  Va.Cas.  151 ;  Wilkes  flicted  on  one  under  seventeen  years  of 

V.  Rex,  4  Brown,  Pari.  C.  360 ;  Rex  v.  Bath,  age.    Ake  v.  State,  6  Tex.  App.  398. 

I  Leach,  441 ;  Reg.  v,  Cutbush,  L.  R.  2  In  Utah  capital  punishment  is  inflicted 

Q.  B.  379.     Compare  Miller  v,  Allen,  11  by  shooting,  hanging,  or  beheading,  at  the 

Ind.  tS^  option  of  the  criminal.  Wilkersonv.  Utah, 

4.  Kite  V,  Commonwealth,  52  Mass.  (ii  99  U.  S.  (9  Otto)  130;  bk.  25,  L.ed.  34$- 

Mete.)  581  ;  ^x  parte  Roberts,  9  Nev.  44;  8.  People  v.  Murphy,  45  Cal.  137;  VVcb- 

Brown  v.  Commonwealth,  4  Rawle  (Pa.),  ster  v.  Commonwealth,  w  Mass.  (5  Cush.) 

259;  Opin.  of  Justices,  79  Mass.  (13  Gray)  386;  Rex  v,  Doyle,  i  Leach,  67;  Rex  v. 

618.  Wyatt,  Russ.  &  R.  230;  Atkinson  v.  Rex, 

6.  Hughes  V.  State,  12  Ala.  458.    See  i  x  Brown,  Pari.  C.  517 ;  Rex  v,  Hartnett, 

Hale,  P.  C.  613,  632.  Jebb,  302. 

6.  Thornton  v.  State,  25  Ga.  304.    See  3  9.  Rex  v,  Dovle,  i  Leach,  67. 

Bl.  Com.  39.  10.  State  v,  kitchen,  2  Hill  (&  C)»6i2; 

In  TenneiMe,  accessories  in  murder  may  Bland  v.  State,  2  Ind.  608. 
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L  Befinition.  —  Criminal  procedure  may  be  properly  defined  as 
the  method  pointed  out  by  law  for  the  apprehension,  trial,  or 
"  prosecution,"  and  fixing  the  punishment,  of  those  persons  who 
have  broken  or  violated,  or  are  supposed  to  have  broken  or  violated, 
the  laws  prescribed  for  the  regulation  of  the  conduct  of  the  people 
of  the  community,  and  who  have  thereby  laid  themselves  liable  to 
fine  or  imprisonment,  or  both. 

n  Modes  of  originating  Process.  —  There  are  two  modes  of  origi- 
nating process,  or  instituting  a  prosecution,  against  a  person  known 
or  suspected  to  be  guilty  of  the  commission  of  a  criminal  act, 
(i)  by  a  complaint  made  before  a  magistrate  who  is  authorized  to 
arrest  the  person  charged  with,  or  suspected  of,  having  committed 
any  crime,  for  the  purpose  of  examining  into  the  truth  of  the 
charge,  and  inflicting  upon  him  the  punishment  prescribed  bylaw, 
if  the  case  be  within  the  jurisdiction  of  such  examining  magis- 
trate, and  of  holding  him  to  bail,  or  sending  him  to  prison,  to 
answer  to  a  higher  tribunal  where  the  offence  is  not  within  his 
cognizance ;  (2)  by  a  complaint  made  directly  to  the  grand  jur)', 
or  to  the  officer  charged  with  the  duty  of  prosecuting  all  offences, 
and  the  finding  of  an  indictment  or  the  filing  of  an  information, 
upon  either  of  which  process  issues,  and  the  arrest  and  trial  of  the 
person  accused  follow. 

I.  Preliminary  Examination, — a.  Arrest.  —  When  an  arrest* 
has  been  made,  the  accused  should  be  taken  before  a  magistrate  or 
magistrates  *  with  all  reasonable  speed.    But  when  arrested  on  sus- 

1.  As  to  warrant,  sec  that  title,  i  Am.  &  8.  The  magistrates  here  referred  to  are 

Eng.  Encvc.  of  L.  730.  those  officers  of  the  law  who  answer  to 

An  Omittion  of  a  Magiitrate  to  secure  those  who  in  England  are  known  as  justices 

an  order  from  the  prosecuting  attorney  be-  of  the  peace.     Washb.  Man.  Cr.  L,  104. 

fore  issuing  process  in  criminal  cases,  as  This  office  was  created  as  early  as  the 

provided  by  How.  Stat.  §  7135  a,  does  statute  of  I.  Edw.  III.  c.  16k    See  Com. 

notdeprivenim  of  jurisdiction:  the  appear-  Dig.  tit.  "Justice  of  the  Peace  ;•*  Beacke, 

ance  of  the  prosecuting  attorney  and  his  Man.  of  a  Just,  of  Peace;  Bum,  Just.;  IS 

prosecution  of  the  case  are  sufficient  ap-  Viner,  Abr.  3;  Bacon,  Abr.  lit.  "Justice;" 

proval.      People   7>.   Oriswold    (Mich.),    7  2  Phill.  Ev.  239. 

West.  Rep.  899.  In  the  Ameneaa  States.  —  In  most,  if  not 
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picion,  he  should  be  detained  before  he  is  so  taken  before  the  magis- 
trate, in  order  that  evidence  against  him  may  first  be  collected.* 

b.  Examination.  —  The  magistrate  is  bound  to  forthwith  examine 
into  the  circumstances  of  the  charge.*  In  order  to  secure  the 
attendance  of  witnesses  to  the  fact,  they  may  be  served  with  a 
summons  or  warrant,  in  a  manner  similar  to  that  in  which  the 
presence  of  the  accused  is  secured.  If  a  witness  refuses  to  be 
examined,  he  is  liable  to  imprisonment.  The  room  ^n  which 
the  examination  is  held  is  not  to  be  deemed  an  open  court,  and  the 
magistrate  may  exclude  any  person  if  he  thinks  fit*  When 
the  witnesses  are  in  attendance,  the  n^agistrates  takes,^  in  the 
presence  of  the  accused  (who  is  at  liberty  by  himself  or  his  counsel 
to  put  questions  to  any  witness  produced  against  him),  the  state- 
ment on  oath  or  affirmation  of  those  who  know  the  facts  of  the 
case,  and  puts  the  same  in  writing.^ 

al],  of  the  States  of  the  American  Union,  a  trate,  of  one  arrested  for  crime,  is  in  other 

justice  of  the  peace  is  a  public  officer,  in-  respects  legal,  and  in  conformity  with  the 

vested  with  judicial  powers,  for  the  purpose  other  express  terms  of  the  statute,  a  depo- 

of  preventing  and  punishing  misdemeanors,  sition  taken  and  filed  without  being  read 

and  breaches  of  the  peace,  and  violations  by  or  to  the  witnesses  before  signing,  can- 

of  the  law.    In  many  of  the  States  they  pos-  not  affect  the  status  of  ^he  defendant  in 

aess  civil  as  well  as  criminal  jurisdiction,  the  trial  court,  to  which  he  is  bound  over 

See  2  Bouv.  L.  Diet.  (15th  ed.)  31.  at  such  examination.    He  has  an  undoubted 

HhM  Mmaohnaette. —  But  under  the  col-  right  to  require  at  the  examination  that 

ony  of  'Massachusetts  the  office  of  justice  the  testimony  shall  be  so  read  before  it  is 

of  the  peace  was  not  known  for  many  years,  signed ;  but  it  he  makes  no  objection  then,  he 

However,  under  the  Providences  Charter,  cannot  be  heard  afterward  to  complain  of  it. 

and  ever  since,  it  has  been  a  well-defined  People  t*.  Gleason  (Mich.),6  West. Rep. 393. 

and  important  office  in  the  preservation  of  8.  In  England  this  is  regulated  by  statute. 

peace  and  public  order,  as  well  as  the  punr  See  1 1  &  12  Vict.  c.  42,  §  19.    And  the  same 

tshment  of  petty  offences,  notwithstanding  is  true  in  most  of  the  States  of  the  Union, 

the  fact    that    other  officers    have    been  4.  The  omission  of  the  district  attorney 

clothed  with  similar  powers,  to  whom  the  and  magistrate,  on  preliminary  examination, 

principal  part  of  the  jurisdiction  in  crim-  to  ask  a  witness  for  the  prosecution  his  ])ro< 

inal  matters  has  been  transferred.     See  fession  or  business,  is  not  prejudicial  to  the 

6  Dane,  Abr.  412;  Mass.  Gen.  Stat,  c  120,  defendant.     People  v,  Roarigo,  69  Cal.  601. 

$§  32,36;  id.  c  116,  §  12;  id.  c.  169,  §  i;  6.  Bedncing  Evidence  to  Writing.  —  The 

and  also  Acts  of  1869,  c.  415.  statutes  of  the  States  are  not  uniform  in 

1.  7or  7onns  and  XodM  of  Procedure,  their  requirements  regarding  the  reducing 
reference  may  be  made  to  those  in  use  in  of  the  evidence  of  the  witnesses  on  the 
Massachusetts,  which  correspond  in  most  preliminary  hearing  to  writing.  The  statute 
respects  to  the  requirements  of  the  common  of  Massachusetts,  following  the  common 
law.  See  Commonwealth  v*  Leach,  i  Mass.  law  closely,  so  requires,  and  so  also  does 
59;  Commonwealth  v.  Foster,  i  Mass.  488.  the  statute  of  Illinois.    See  Rev.  Stat.  1874, 

2.  PreiiminKry  Examination.  —  Where  p.  401,  §  348.  On  the  other  hand,  the 
respondent  charged  with  a  criminal  offence  statutes  of  Michigan  —  see  Laws,  1871, 
had  never  had  a  preliminary  examination,  §7844  —  and  New  York  —  see  Rev.  Stat, 
or  waived  the  same,  and  the  witness  claimed  pt.  4,  c.  2,  tit  2,  §  2 — do  not  require  the 
to  have  been  examined  did  not  sicn  his  evidence  of  the  witnesses  to  be  taken  down 
evidence  given  on  such  examination  m  the  in  writing,  and  signed  by  the  witnesses  de- 
police  court,  as  required  by  the  positive  posing.  See  People  v.  Lynch,  29  Mich.  278. 
terms  of  the  statute,  it  was  error  to  over-  fligning  ]>opo8ition8.  —  Where  deposi- 
nile  his  motion  to  quash  the  information,  fions  of  witnesses,  on  an  examination  be- 
and  compel  him  to  plead  and  go  to  trial  fore  a  magistrate  of  one  charged  with 
thereon.  People  v.  Smith,  25  Mich.  497 ;  robbery,  were  taken  and  filed  without  l>eing 
People  V,  Chapman,  28  N.  W.  Rep.  900 ;  read  by  or  to  the  witnesses  before  signing, 
Pcoplev.Gleason(Mich.),6West.  Rcp.393;  and  the  examination  in  all  other  respects 
People  V.  Brock  (Mich.),  7  West.  Rep.  885.  was  regular,  under  How.  Stat.  §  9469,  heldy 

When  the  examination,  before  a  magis-    the  action  of  the  court  was  proper  in  rcfiis- 
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The  magistrate  then  asks  the  accused  whether  he  desires  to  call 
any  witnesses.  If  he  does,  th^  magistrate,  in  the  presence  of  the 
accused,  takes  their  statement,  on  oath  or  affirmation,  whether 
such  statement  is  given  oa  examination,  for  they  may  be  submitted 
to  both.  These  statements,  in  the  same  way  as  those  of  the 
prosecution,  are  read  to,  and  signed  by,  the  witnesses  and  by 
the  magistrate.  And  the  same  rules  apply  to  witnesses,  both  for 
the  prosecution  and' for  the  defence  (other  than  those  merely  to 
character),  as  to  being  bound  over  by  recognizance  to  appear  and 
give  evidence  at  the  trial.  If  a  witness  refuses  to  enter  into 
such  recognizance,  he  may  be  committed  to  prison  until  the  trial. 
The  recognizances,  depositions,  etc.,  are  transmitted  to  the  court 
in  which  the  trial  is  to  take  place. 

(i)  Adjoiiniment  of  Examittation,  —  If  the  investigatipn  before 
the  magistrate  cannot  be  completed  at  a  single  hearing,  he  may 
from  time  to  time  remand  the  accused  to  jail  for  any  period  not 
exceeding  eight  days  ;  or  may  allow  him  his  liberty  in  the  interval 
upon  his  entering  into  recognizances,  with  or  without  sureties,  for 
re-appearance.* 

After  the  defendant  has  been  examined  for  the  offence,  there  is 
nothing  in  the  statutes  to  prevent  filing  an  information  as  soon  as 
it  is  found  convenient.* 

c.  Commitment  and  Discharge,  —  ( i )  Discharge,  —  If,  when  all  the 
evidence  against  the  accused  has  been  heard,  the  magistrate  does 
not  think  that  it  is  sufficient  to  put  the  accused  on  his  trial  for  an 
indictable  offence,  he  is  forthwith  discharged.  But  if  he  thinks 
otherwise,  or  the  evidence  raises  a  strong  or  probable  presumption 
against  the  accused,  he  commits  him  for  trial,  either  at  once  send- 
ing him  to  jail  so  as  to  be  forthcoming  for  trial,  or  admitting  him 
to  bail.  Under  certain  circumstances  a  third  course  is  open  to 
the  magistrate :  ^  he  may  dispose  of  the  case  and  punish  the 
offender  himself. 

(2)  Commitment  for  Trial. — It  will  be  noticed  that  there  are 
two  forms  of  commitment  to  prison  :'  (^)  For  safe  keeping;  (i) 
In  execution  either  as  an  original  punishment,  or  as  a  means  of 

ing  to  allow  defendant  to  withdraw  a  plea  of  exceeding  ten  days,  and  in  the  mean  time 

not  guilty,  and  to  discharge  the  defendant  require  the  accused  to  give  recogniiance 

for  the  reason  of  non-reading  of  the  depo-  for  his  appearance,  if  the  offence  is  a  bail- 

sitions,  it  appearing  that  defendant  did  not  able  one,  and,  if  not,  to  commit  him  to 

at  the  examination  object  to  the  omission,  prison.    In  Iowa,  —  Code  1873,  §  42 JQ» — 

People  z/.Gleason(Micn.),6  West.  Rep.  393.  no  examination  can  be  adjourned  for  a 

1.  After  the   person  charged  with  the  longer  period  than  thirty  days.    Under  the 

commission  of  an  offence  has  been  arrested  Michigan  statute,  —  Sec  Laws,  187 1,  §  7?5^ 

and  brought  before  a  magistrate,  for  ex-  —  an  adjournment  may  be  made  from  time 

amination  or  trial,  the  magistrate  is  allowed  to  time.    See  Hamilton  v.  People,  29  Mich, 

a  reasonable  time  for  this  purpose  before  176;  Pardee  v.  Smith,  27  Mich.  43. 

making  his  final  decision.    Inmost  of  the  2.  Peoples.  Mason  (Mich.),  6  West  Rep. 

States  this  matter  is  regulated  by  statute.  187. 

Thus,  in  Illinois  —  Rev.  Stat  1874,  402,  9.  For  form  of  warrant  of  commitment 

§356 — and  in  Massachusetts,  — Gen.  Stat  under  N.  Y.  Rev.  Stat  §  31,  Code  Crim. 

Mass.  c.  170,  §  17, — the  magistrate  may  Proc.  721,725,  see  People  w.  Holmes,  4I 

adjourn  an  examination  for  a  period  not  Hun  (N.  Y.),  55. 
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enforcing  payment  of  a  pecuniary  fine,  or  of  enforcing  obedience 
to  the  sentence  or  order  of  a  magistrate  under  the  hand  and  seal 
of  the  officer  committing,  directed  to  the  jailer,  containing  a  con- 
cise statement  of  the  cause  of  commitment.^ 

(3.)  Imprisonment  pending  Trial,  —  The  imprisonment  pending; 
trial  is  merely  for  safe  custody,  and  not  for  punishment :  there- 
fore, those  imprisoned  are  treated  with  much  less  rigor  than  those 
who  have  been  convicted.* 

(4.)  BaiL^  —  Admitting  to  bail  consists  in  the  delivery  (or  bail- 
ment) of  a  person  to  his  sureties,  on  their  giving  security  {he  also 
entering  into  his  own  recognizance)  for  his  appearance  at  the  time 
and  place  of  trial,  there  to  surrender  and  take  his  trial.  In  the 
mean  time,  he  is  allowed  to  be  at  large,  being  supposed  to  remain 
in  their  friendly  custody.  The  bailability  of  offences  is  regulated 
by  statute.* 

Under  acts  of  Congress,  bail  must  be  taken  upon  all  arrests  in 
criminal  cases,  where  the  offence  is  not  punishable  by  death  ;  and 
in  capital  cases,  the  person  charged  may  be  admitted  by  the 
Supreme  Court,  the  circuit  court,  a  justice  of  the  Supreme  Court, 
a  circuit  judge,  or  a  judge  of  a  district  court.* 

in.  Indictment  —  An  indictment  is  a  plain,  brief  narrative  of  an 
offence  committed  by  any  person,  and  the  necessary  circumstances 
that  concur  to  ascertain  its  fact  and  nature.® 


1.  13i«  Statntorj  Beqnirementt  in  the 
recitals  of  a  commitment  to  the  house  of 
correction,  on  conviction  of  several  offences 
at  the  same  time,  as  to  fines  and  costs,  must 
be  strictly  followed ;  and  where  the  offence 
is  not  defined  in  the  commitment,  in  the 
language  of  the  statute. the  defendant  W'ill  be 
discharged  on  habeas  corpus.  He  McLaugh- 
lin, 58  Vt.  136;  s.  c,  2  New  Eng.  Rep.  4S1. 

A  Commitment  indorsed  upon  the  depo- 
sitions^ and  signed  by  the  justice  in  the 
following  form,  viz.,  "  It  appearing  to  me 
that  the  offence  in  the  written  depositions 
mentioned  has  been  committed,  and  that 
there  is  sufBcient  cause  to  believe  the  within 
named  (giving  name)  guilty  thereof,  1  order 
that  he  be  held  to  answer  to  the  same," 
etc.,  is  in  the  language  of  sect.  872  of 
the  Penal  Code,  and  •sufficient.  People  v, 
McCurdv,  68  Cal.  576. 

Mere  trregolarities  or  informalities  be- 
fore the  committing  magistrate,  which  do 
not  deprive  the  defendant  of  any  substantial 
right,  will  not  warrant  the"  quashing  of  an 
information.  People  v,  Rodrigo, 69  Cal.  601. 

A  Magistrate's  Certi&oate  that  the  com- 
plainant in  a  criminal  prosecution  was  made 
on  affirmation,  implies  that  it  was  in  the 
form  prescribed,  and  that  the  witness  had 
conscientious  scruples  against  taking  an 
oath.  State  v.  Adams,  78  Maine,  486 ;  s.  c, 
3  New  Eng.  Rep.  243. 

8.  Thus,   they  may  have  sent  to  them 
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food,  clothing,  etc.,  subject  to  examination, 
stnd  the  rules  made  by  the  visiting  magis- 
trates. In  some  places  they  have  the  option 
of  employment,  out  are  not  compelled  to 
perform  anv  hard  labor ;  and  if  they  choose 
to  be  employed,  and  are  acquitted,  or  no 
bill  is  found  against  them,  an  allowance  is 
paid  for  the  work.  See  Harris's  Cr.  L. 
(Force's  ed.),  c.  iv.  p.  253, 

8.  For  a  general  discussion  of  the  ques- 
tion of  bail,  see  that  title,  2  Am.  &  Eng. 
Encyc.  of  L.  i. 

4.  When  an  officer  has  the  custody  of  a 
prisoner  charged  with  a  bailable  offence,  it 
is  his  duty  to  Keep  him  until  he  has  given 
a  good  and  sufficient  bond  for  his  appear- 
ance ;  and  if  he  accepts  a  bond  which  the 
sureties  sign  on  the  express  agreement  and 
condition  that  the  officer  himself  shall  also 
sign  it  as  a  surety,  but  fails  to  do  so,  he  is 
guilty  of  reprehensible  conduct.  King  v. 
State,  81  Ala.  92. 

6.  United  States  Rev.  Stat.  189. 

6.  Richardson  v.  State  (Md.),  5  Cent. 
Rep.  765;  Hale,  P.  C.  168. 

Harris  says  that  an  indictment  is  a 
written  accusation  of  one  or  mce  persons 
of  a  crime  |)referred  to,  and  presented  on 
oath  by,  a  grand  jury.  It  lies  for  all  trea- 
sons and  felonies,  for  misprisions  of  either, 
and  for  all  misdemeanors  of  a  public  nature 
at  common  law.     See  2  Hawk.  c.  25,  §  4. 

If  a  statute  prohibits  a  matter  of  a  public 
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I.  What  Crimes  prosecuted  by  Indictment.  — Any  crime  punish- 
able by  death  or  imprisonment  in  the  penitentiary  can  be  prose- 
cuted by  indictment  only.*  And  the  legislature  cannot  authorize 
the  institution  of  a  criminal  prosecution  in  any  other  mode.*  But 
an  indictment  does  not  lie  upon  a  statute  which  creates  a  new 
offence  and  prescribes  a  particular  remedy.^ 

Under  the  statutes  in  some  States  a  prosecution  for  ofiFences 
not  capital  are  authorized  to  be  by  indictment,  or  information,  in 
the  discretion  of  the  district  attorney.* 


grievance,  or  commands  a  matter  of  pub- 
lic convenience  (such  as  the  repairing  of 
highways,  or  the  hke),  all  acts  or  omissions 
contrary  to  the  prohibition  or  command  of 
the  statute,  being  misdemeanors  at  common 
law,  are  punishable  by  indictment  if  the 
statute  specifies  no  other  mode  of  proceed- 
ing. If  the  statute  specifies  a  mode  of 
proceeding  different  from  that  by  indict- 
ment, then,  if  the  matter  was  already  an 
indictable  offence  at  common  law,  and  the 
statute  introduces  merely  a  different  mode 
of  prosecution  and  punishment,  the  remedy 
is  cumulative,  and  the  prosecutor  has  still 
the  option  of  proceeding  by  indictment  at' 
common  law,  or  by  the  mode  pointed  out 
by  the  statute.  Rex  v.  Robinson,  2  Burr. 
799.    See  Harris,  Cr.  L.  (Force's  Ed.)  261. 

1.  Any  Crime  PmuBhable  by  Imprison- 
ment in  th«  Penitentiary  for  more  than  one 
year  is  infamous  within  the  meaning  of 
the  Fifth  Amendment,  and  the  prosecution 
must  be  by  indictment.  Parkinson  v.  United 
States,  121  U.  S.  28f  ;  bk.  30,  L.  ed.  95^. 

Form  of  Prosecution.  —  The  declaration 
of  the  Fifth  Amendment,  that  "  no  person 
shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jur)-,'*  is 
jurisdictional ;  and  no  court  of  the  United 
States  has  authority  to  try  a  prisoner  with- 
out indictment  or  presentment  in  such  cases. 
Ex  parte  Bain,  121  U.  S.  I ;  bk.30,  L.  ed.  849. 

In  Military  Court.  — By  the  66th  and 
<)7th  Articles  of  War,  courts  martial  have 
jurisdiction  to  punish  larceny  when  com- 
mitted by  persons  in  the  military  service 
to  the  prejudice  of  good  order  ana  military 
discipline ;  and  it  was  not  intended  that 
proceedings  should  be  in  technical  forms 
of  criminal  proceedings  founded  on  indict- 
ments. Re  Esmond  (D.  C),  3  Cent.  Rep.  520. 

2.  State  2/.  Kelm,  79  Mo.  515;  State  v. 
Briscoe,  80  Mo.  643 ;  State  v.  Russell,  88 
Mo.  648;  s.  c,  5  West.  Rep.  368. 

8.  Rex  V.  Wright,  i  Burr.  543. 

Asportation  of  Goods.  — Every  asporta- 
tion constitutes  a  new  offence.  Thus, 
when  goods  are  stolen  in  one  county,  and 
arc  taken  by  the  thief  into  another  county, 
he  may  be  indicted  and  tried  in  such 
county.    Such  indictments  are  upheld,  on 
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the  distinct  ground  that  each  asportation 
of  stolen  property  from  one  county  to 
another  is  a  new  or  fresh  theft.  State  ». 
Smith,  66  Mo.  61 ;  State  v,  McGrav,  87 
Mo.  161 ;  s.  c,  2  West  Rep.  448. 

4.  State  7'.  Cole,  38  I^a.  An.  843. 

An  Information  cannot  be  prosecuted 
where  defendant  was  arrested  but  was  not 
indicted.  State  v.  Boswell,  140  Ind.  541; 
8.  c,  2  West.  Rep.  726.  Cited. in  Shular  v. 
State,  loq  Ind.  289;  s.  c.,2  West.  Rep.  805. 

Provisions  in  Dlinois.  —  Under  the  I!1h 
nois  statute,  all  offences  cognizable  in  the 
county  court  must  be  prosecuted  by  infor- 
mation of  the  State's  attorney,  the  attorney- 
general,  or  some  other  person ;  and  when 
presented  by  such  other  person,  the  county 
judge  shall  indorse  thereon  that  there  i& 
probable  cause  for  filing  the  same.  Where 
the  information  was  presented  by  the  State's 
attorney,  and  an  affidavit  accompanies  the 
same,  such  affidavit  does  not  make  it  the 
information  of  the  affiant.  Gallagher  v. 
People,  120  111.  179;  s.  c,  8  West.  Rep. 
687.     111.  Rev.  Stat  ^3,  §  182. 

under  the  Indiana  Practice  the  only  in- 
stance in  which  a  person  mav  be  tried  on  a 
criminal  charge  in  a  crimmal  or  circuit 
court,  upon  an  affidavit  alone,  is  upon  an 
appeal  from  a  justice  of  the  peace  under 
Rev.  Stat.  1881,  §  1643.  When  complaint 
is  made,  and  the  person  charged  is  taken 
before  a  justice  of  the  peace.  Rev.  Stat. 
188 1,  §  1836,  requires  that  "such  justice  or 
jury,  if  they  find  the  prisoner  guilty  of  a 
misdemeanor,  shall  assess  his  punishment; 
or,  if  in  their  opinion  the  punishment  they 
are  authorized  to  assess  is  not  adec^uate  to 
the  offence,  they  may  so  find ;  and  m  such 
case  the  justice  shall  hold  such  prisoner  to 
bail  for  his  appearance  before  the  proper 
court,  or  commit  him  to  jail  in  default  of 
such  bail."  When  a  justice  of  the  peace 
reaches  the  conclusion  that  he  is  ftot  au- 
thorized to  inflict  adequate  punishment, 
and  accepts  a  recognizance  from  the  pris- 
oner for  his  appearance  before  the  proper 
court,  the  affidavit  filed  with  him  as  a 
complaint  has  performed  its  office,  and 
has  no  longer  any  force  or  '^ifcct  as  a 
pleading  in  the  cause.  While  it  is  proper 
for  him  to  file  a  transcript  of  his  proceed- 
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It  has  been  held  that  a  State  is  not  forbidden  by  the  United 
States  Constitution  from  prosecuting  felonies  by  information;* 
but  prosecution  by  information  is  in  derogation  of  the  common 
law,  and  a  departure  from  the  general  policy  of  law.  Statutes 
providing  therefor,  being  in  opposition  to  a  long-settled  policy, 
must  be  strictly  construed.* 

2.  What  should  contain. — An  indictment,  like  every  other 
document,  should  contain  time,  place,  person,  and  circumstance, 
and  must  in  all  cases  be  sufficiently  explicit  to  inform  the  person 
accused  of  the  offence  charged  against  him  ;  but  it  is  not  neces- 
sary that  an  indictment  should  state  that  it  was  presented  by  the 
grand  jury,  in  the  name  and  by  the  authority  of  the  State.^  The 
essential  parts  of  every  indictment  are  the  caption,  the  commence- 
ment, the  statement,  and  the  conclusion. 

a.  Caption.  —  Where  the  caption  of  the  .indictment  sets  forth 
the  State,  parish  and  district,  and  contains  an  averment  that  the 
crime  was  committed  in  the  State,  parish  and  district  aforesaid, 
it  is  sufficient.*     Where   the  county  is  omitted  in  the  caption 


ings,  together  with  the  original  papers  in 
the  cause,  with  the  clerk,  he  is  not  required 
to  do  so;  and  his  failure  does  not' affect 
the  proceedings  which  may  thereafter  be 
taken  against  the  prisoner  m  the  criminal 
or  circuit  court,  which  have  no  dependence 
upon  those  had  before  the  justice,  who  has 
discharged  his  duty  when  he  files  the  recog- 
nizance with  the  clerk  of  the  court  in  which 
the  prisoner  is  required  to  appear.  Under 
the  recognizance,  the  prisoner  charged  is 
simply  required  to  appear  in  the  court 
named  in  his  recognizance,  to  answer  such 
charsc  as  may  be  preferred  against  him, 
whether  by  indictment  or  affidavit  and  in- 
formation, as  an  original  proceeding  in  that 
court ;  and  a  further  trial  on  the  complaint 
tilectwith  the  justice  is  erroneous,  and  a 
motion  in  arrest  of  judgment  for  such 
error  should  be  sustained.  The  fact  that 
the  recognizance  was  entered  into  at  the 
request  of  the  party  charged  before  the 
justice,  and  by  agreement  of  the  parties, 
IS  immaterial.  State  v.  Butler  (Ind.).  ii 
West  Rep.  836;  Hoover  v.  State,  no  Ind. 
350;  s.  c,  9  West.  Rep.  86;  Lindsey  v. 
State,  72  Ind.  40. 

Affidavit  as  Basil  of  Criminal  Proeeeding. 
—  It  was  said,  in  the  case  of  Byrne  v.  State, 
47  Ind.  120,  that  an  information  is  a  well- 
recognized  pleading  in  criminal  prosecu- 
tion m  courts  of  superior  jurisdiction,  but 
that  an  affidavit  is  not. 

Ill  Texas.  —  An  affidavit  is  an  indis- 
pensable prerequisite  to  the  sufficiency  of 
an  information  to  charge  a  misdemeanor, 
and  must  appear  as  a  part  of  the  record  on 
•ippeal.    Wadgymarz'.  State,  21  Tex.  App. 


State  z'.  Boswell,  104  Ind.  541 ;  s.  c. 
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2  West.  Rep.  726.  Cited  in  Shular  v.  State, 
105  Ind.  2S9;  s.  c,  2  West.  Rep.  801, 
80J. 

8.  State  V.  Boswell,  104  Ind.  541 ;  s.  c, 
2  West.  Rep.  728 ;  Brady's  Case,  3  Cr.  L. 
Mag.  77. 

Mr.  Wharton,  in  speaking  of  this  subject 
in  a  note  appended  to  Brady's  Case,  supra, 
says,  "The  ordeal  of  a  grand  jury  is  a 
proper  one  in  all  cases  of  serious  crime. 
It  is  a  terrible  thing  for  a  man  to  be  put 
on  trial  for  an  offence  involving  ignominy 
and  contingent  heavy  punishment.  The 
expense  is  Tieavy ;  the  mere  fact  of  being 
put  on  trial  is  a  great  discredit;  there  is 
always  a  risk  of  an  unjust  conviction. 
Under  these  circumstances,  the  protection 
afforded  by  a  grand  jury  is  just,  as  well  as 
politic." 

8.  Holt  V.  State,  47  Ark.  196. 

4.  Sale  of  Liquors  without  lieense.  — 
State  f .  Crittenden,  38  La.  An.  44S. 

In  an  indictment  for  being  interested  in 
the  sale  of  liquor  without  license,  it  is  not 
necessary  that  the  offence  be  stated  in  the 
caption.  It  is  sufficient  to  charge  it  in 
the  body  of  the  indictment.  Williams  r/. 
State,  47  Ark.  230. 

In  Indiana  the  Criminal  Code  makes  the 
caption  and  upper  marginal  title  for  many 
purposes  a  preliminary  part  of  the  indict- 
ment; and  when  the  name  of  the  State 
there  appears,  it  sufficiently  indicates  that 
the  county  is  within  the  State.  Anderson 
V,  State,  104  Ind.  467  ;  s.  c,  2  West.  Rep. 

34>- 

Dakota  Doctrine.  —  A  caption,  '*  In  the 
District  Court  .  .  .  having  and  exercising 
the  same  jurisdiction  in  all  such  cases  as  is 
vested  in  the  circuit  and  district  courts  of 
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of  an  indictment,  it  may  be  amended,  and  the  defect  is  not 
fatal.* 

b.  Venue,  —  The  venue  must  be  properly  laid;  that  is,  the 
county  or  other  division  of  the  country  from  which  the  grand  jury 
by  whom  the  indictment  was  found  came,  must  be  set  out.  This 
is  an  index  to  the  place  where,  in  regular  course,  the  trial  is  to 
be  had.* 

(i)  Where  laid.  —  The  nature  of  the  crime  in  some  cases  re- 
quires the  place  to  be  stated  ;  otherwise,  the  venue  in  the  margin, 
that  is,  the  county  or  other  division,  is  taken  as  the  venue  for  all 
facts  in  the  indictment* 

It  is  a  general  rule  that  a  crime  is  to  be  tried  in  the  place  in 
which  the  criminal  act  is  committed.  It  is  not  sufficient  that  part 
of  such  acts  shall  have  been  done  in  such  place :  it  is  the  com- 
pleted act  alone  which  gives  jurisdiction.* 

Where  the  names  of  the  State  and  county  are  stated  in  the  cap- 
tion of  the  indictment,  and  the  county  only  is  stated  in  the  body 
of  the  indictment,  the  venue  is  sufficiently  laid.* 

Where  a  crime  is  composed  of  several  elements,  and  a  material 
one  exists  in  either  one  of  two  counties,  the  courts  of  either 
county  may®  rightfully  take  jurisdiction  of  the  entire  crime.' 

If  a  material  act,  part  of  the  crime,  as  an  assault  and  battery,  is 
performed  in  one  county,  and  death  results  in  another  county,  the 
place  of  the  crime,  according  to  the  weight  of  authority,  was  held 
by  the  common  law  to  be  the  county  where  the  first  material  act 

the  United  States/*  held  sufficient.  United  False  Pretenoe.  —  In  a  prosecution  for 
States  V,  Spaulding,  3  l^sik.  85.  obtaining  money  or  property  by  false  pr^ 
Texas  Praotioe.  —  Transcript  showing,  in  tences,  the  place  where  gooas  or  money  is 
the  caption  of  the  case,  that  the  judge  who  obtained,  without  regard  to  where  the  rep- 
tried  the  case  presided  by  exchange  with  resentations  were  made,  is  the  place  where 
the  regular  iudge  of  the  district,  sufhciently  the  party  should  be  prosecuted.  Hoge?. 
shows  the  lawful  authority  of  the  judge  People,  117  III.  35;  s.  c,  4  West.  Rep.  197 : 
who  presided.  Wyers  v.  State,  21  Tex.  State  v.  Wycoff,  31  N.J.  L.  (2  Vr.)  68. 
App.  448.  4.  State  v,  Shaeffer,  00  Mo.  271 ;  s.  c,  5 

1.  State  V,  Moore,  24  S.  C.  i  jo.  West.  Rep.  465,  468.    See  also  State  r. 

2.  See  Harris*  Cr.  L.  (Forces  ed.)  262;  Dennis,  80  Mo.  594;  Norris  v.  State,  25 
State  V,  Qiiaite,  20  Mo.  App.  485;  s.  c,  Ohio  St.  217;  People  v.  Sully,  5  Park.  Cr. 
•x  West.  Hep.  275;  State  v.  Dawson,  90  R.  (N.  Y.)  142;  State  v,  WycoK,  31  N.J. 
Mo.  149;  s.  c,  6  West.  Rep.  461.  L.  (2  Vr.)  68. 

Venue  as  laid  in  the  indictment  must  be  6.  State  v,  Dawson,  90  Mo.  149;  s.  c,  6 

shown  in  the  record.  Wells  7'.  State  (Tex.),  West.  Rep.  461. 

October,  1886.  .  An  Information  good  upon  its  face,  and 

But  the  defendant  cannot  deny  the  juris-  regularly  filed  by  the  district  attorney  after 

diction  of  a  court  to  which  he  nas  caused  an  examination  and  commitment  by  a  ma- 

Ihe  case  to  be  removed.    McBain  v,  Enloe,  gistrate,  cannot  be  set  aside  on  the  ground 

13 111.76;  Logstonz/.  State,  3  Heisk.  (Penn.)  that  the  offence  was  not  committed  in  the 

414;  Hitt  z'.  Allen,  13  111.  592;  People  v.  county  alleged  in  the  informaiion.    Such 

Zanc,  105  111.667;  Goodhue  v.  People,  94  an  objection  may  be  taken  advantage  of 

111.  37.  under  a  plea  of  not  guiltv,  and  is  then  a 

3.  The  following  are  the  most  common  question  for  the  jury  to  determine.  Pco^ 
cases  in  which  a  local   description   is  re-  pie  v,  Moore,  68  Cal.  500. 

quired:  (i)  burglarv,  (2)  housebreaking,  (3)  6.  Under  Section  1580,  Ind.  Rev.  Stat 

slealinp;  in  a  dwelling-house,  (4)  sacrilege,  1S81. 

(5)  nuisances   to   highways,  etc.      Harris*  7,  Archer  7/.  State,  106  Ind.  426;  &  c, 

C:r.  L.  339.                          "  4  West.  Rep.  726,  728. 
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was  committed.  There  is  a  conflict  of  authorities  as  to  whether 
the  jurisdiction  is  in  the  courts  of  the  place  where  death  occurred, 
or  where  the  fatal  bJow  was  given  ;  and,  in  order  to  remove  doubt, 
the  body  was  sometimes  taken  to  the  county  where  the  blow  was 
struck.^ 

Thus,  where  deceased  was  shot  in  A  County,  kept  there  for  a 
few  days,  and  then  taken  just  across  the  river  into  another  county, 
to  be  more  convenient  to  his  attending  physician,  and  died  there, 
proof  that  death  occurred  in  A  County  is  not  necessary ;  *  or,  if 
A  hires  a  horse  in  Alabama  and  sells  it  in  Tennessee,  a  conviction 
is  properly  had  in  Tennessee  for  fraudulent  appropriation ;  *  or, 
where  goods  embezzled  were  received  in  a  certain  county^' the 
venue  could  be  properly  laid  there  under  a  statute  authorizing 
prosecution  in  any  county  in  which  defendant  may  have  taken  or 
received  the  property,  or  through  or  into 'which  he  may  have 
undertaken  to  transport  it*  A  statute  is  valid  declaring  that  one 
committing  burglary  and  larceny  in  one  county  may  be  indicted, 
tried,  and  convicted,  in  the  county  to  which  he  has  carried  the 
stolen  property.*  And  a  statute  allowing  a  prosecution  for  lar- 
ceny in  any  county,  where  the  thief  may  be  found  with  the  property 
stolen  in  another  State,  was  not  abrogated  by  the  Constitution.* 
But  a  person  cannot  be  indicted  and  tried  for  burglary  it;  the 
county  into  which  he  brings  the  stolen  property.'  And  it  is  held 
that  theft,  and  theft  from  the  person,  are  distinct  offences ;  the 
latter  can  occur  only  at  one  place,  the  former  is  committed  in  any 
county  into  which  the  thief  takes  the  property.* 


1.  Archer  v.  State,  io6  Ind.  426;  s.  c, 
4  West.  Rep.  726,  727. 

fiov  itrnek  in  one  Ctoimty,  Death  in  an- 
other. — There  is  some  conflict  in  the  old 
common-law  authorities  as  to  whether  the 
jarisdiclion  is  in  the  courts  of  the  place 
where  death  occurred,  or  in  those  of  the 
place  where  the  fatal  blow  was  given  ;  and 
in  order  to  remove  all  doubt,  the  body  was 
sometimes  taken  to  the  county  where  the 
blow  was  struck.  Riley  v.  State,  9  Humph. 
(Tcnn.)  657 ;  People  v.  Gill,  6  Cal.  637 ; 
State  V.  Gessert,  21  Minn.  369;  Common- 
wealth V.  Macloon,  101  Mass.  i ;  Common- 
wealth V.Parker,  19  Mass.  (2  Pick.)  550; 
Tyler  v.  People,  8  Mich.  320;  Green  v. 
State,  66  Ala.  40 ;  s.  c,  41  Am.  Rep.  744 ; 
Steerman  v.  State,  10  Mo.  503;  Hunter  v. 
Sute,  40  N.J.  L.  (12  Vr.)  495.  If,  how- 
ever, the  crime  was  committee!  in  part  in 
one  county  and  consummated  in  another, 
jurisdiction,  at  common  law,  would  seem 
to  be  in  the  county  where  the  first  material 
step  in  the  crime  was  taken.  Archer  v. 
State,  106  Ind.  426;  s.  c,  4  West.  Rep.  726. 

However,  it  was  recently  held  that  there 
is  no  real  conflict  of  opinion  as  to  the 
power  of  the  Legislature  to  provide  for  the 
punishment  of  a  crime,  committed  partly 
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in  one  jurisdiction  and  partly  in  another,  in 
either  jurisdiction ;  but  there  is  a  sharp 
conflict  as  to  whether  death  can  be  said  to 
be  a  part  of  the  crime  of  murder,  roanv  of 
the  authorities  maintaining  that  deatn  is 
merely  by  the  consequence  of  the  crime, 
many  of  the  authorities,  on  the  other  hand, 
maintaining,  with  much  reason,  that  death 
is  a  part  of  the  crime,  for,  unless  it  results 
within  a  year  and  a  day,  the  offence  can- 
not be  murder.  Archer  v.  State,  106  Ind. 
426;  s.  c,  4  West.  Rep.  726,  728.  Dyna- 
miting and  Extra-territorial  Crime,  i6Crim. 
Law  Mag.  155. 

2.  Binfield  v.  State,  15  Neb.  484. 

8.  Lovelace  v.  State,  12  Lea  (Tenn.)  721. 

4.  Cole  V.  State,  i6  Tex.  App.  461 ;  Reed 
V.  State,  16  Tex.  App.  586. 

6.  Mack  V.  People,  82  N.  Y.  235. 

6.  State  V.  John.son,  38  Ark,  568. 
And  an  accused  may  be  tried  for  wilfully 

driving  stock,  under  the  provisions  of  Arti- 
cle 749  of  the  Texas  Penal  Code,  in  any 
county  into  or  through  which  the  stock  is 
driven.  McElmurray  v.  State,  21  Tex. 
App.  691. 

7.  State  V.  McGraw,  87  Mo.  i6i ;  s.  c,  2 
West.  Rep.  448. 

8.  Gage  v.  State  (Tex.  App.),  Oct  1886. 


'CRIMINAL   PROCEDURE.      Wluit  thould  omtabL 

(2)  Proof  of,  —  Proof  of  the  venue  is  indispensable  to  a  con- 
viction.* Venue  is  an  issue  which  must  be  affirmatively  proved;* 
and  a  failure  to  prove  that  the  offence  was  committed  in  the  county 
where  the  indictment  was  found,  is  a  fatal  defect.* 

Where  the  record  fails  to  show  that  the  offence  charged  was 
committed  in  the  county  where  the  venue  is  laid,  judgnient  must 
be  reversed.*  To  support  a  conviction,  it  is  as  important  to 
prove  that  the  offence  was  committed  in  the  county  where  it  is 
charged  to  have  been  committed,  as  to  prove  that  the  defendant 
committed  it.*  The  court  will  not  take  judicial  notice  of  the  loca- 
tion of  a  town  ;  ®  and  proof  that  the  offence  was  committed  in  a 
certain  town,  in  the  absence  of  evidence  tending  to  show  that  such 
town  was  in  the  county  laid  in  the  venue,  is  not  proof  of  the 
venue.' 

The  venue  must  be  proved  as  alleged.*  A  judgment  will  be 
reversed  where  the  bill  of  exceptions  fails  to  show  that  the  venue, 
as  laid  iii  the  indictment,  was  directly  or  indirectly  proved*  The 
v^enue  may  be  established  by  circumstantial  evidence ;  **  but  it 
must  b6  proved  absolutely  :  it  cannot  be  inferred  from  the  evi- 
dence,**  for  inference  alone  cannot  establish  the  venue  of  an 

■V.  West  V.  State  (Tex.  App.),  June,  1886.  preme  court  on  writ  of  error  in  a  criminal 

8.  llyan  v.  State,  22  Tex.  App,  699.  case  purports  to  contain  aU  the  evidence 

S.  State  V.  Kindrick,  21  Mo.  App.  507;  given  on  the  trial,  it  must  appear  affirroa- 

s.  c,  3  Westc  Rep.  928;  State  v.  Hogan,  31  tively  from  the  evidence  that  the  homicide 

Mo.  340;  Wheat  z^.  State,  6  Mo.  455;  State  charged   was   committed    in    the  countj 

r/,  Wacker,  16  Mo.  App.  417,  421.  alleged  in  the  indictment,  otherwise  a  jadg- 

Wherd  the  Venue  laid  was  not  direetlj  mentofconviction  will  be  reversed.  Dough- 

pro7ed,  and  there  was  no  evidence  from  erty  v.  People,  118  III.  160;  s,c.,6West. 

which  to  infer  that  the  offence  was  com-  Rep.  96. 

mitted  in  the  county,  judgment  against  de-  0.  State  v,  Hughes,  71  Mo.  633;  Stotc*. 

fendant  must  be  reversed.    State  v,  Apper-  McGinniss,  74  Mo.  245;  State  v,  Hartnett, 

ger,  80  Mo.  174;  State  v.  Wheeler,  79  Mo.  75  Mo.  251 ;  State  v,  burgess,  75  Mo.  541,- 

j66;  State  v,  Hartnett,  75  Mo.  251 ;  State  State  v,  Babb,  76  Mo.  503;  State  v.  Hooper, 

7'.  Burgess,  75  Mo.  541 ;  State  v.  McGrath,  21  Mo.  App.  510;  s.  c,  4  West.  Rep.  276. 

73  Mo.  186;  State  v.  Hughes,  71  Mo.  634;  6.  State  v,  Quaite,  20  Mo.  App.  405  i 

State  V,  McGinniss,  74  Mo.  245;  s.  c,  2  s.  c.,  3  West.  Rep.  275. 

West.  Rep.  140;  State  v,  McKay,  19  Mo.  7.  Statez/.  Quaite,  20  Mo.  App. 405;  s.c 

App.  149;  s.  c,  2  West.  Rep.  543;  State  v,  3  West.  Rep.  275. 

Buckner,  20  Mo.  App.  420;  s.  c,  2  West.  8.  Crawfordz'.  State(Tex.  App.),5S.  W. 

Rep.  544;  State  v.  Hopper,  21  Mo.  App.  Rep.  130. 

510;  s.  c,  4  W.  Rep.  276;  State  v.  Roach,  9.  State  v.  Quaite,  20  Mo.  App.  405; 

(Mo.)  4  West.  Rep.  740.  s.  c ,  3  West.  Rep.  275. 

A  Conviotioii  will  be  reversed  where  the  10.  Proof  of  Venue.  —  Although  there  is 

record  does  not  contain  proof  of  the  venue  no  direct  evidence  that  the  crime  was  cora- 

of  the  offence.     State  v,  Buckner,  20  Mo.  mitted  in  the  county,  yet  where  there  is  suf- 

App.  420;  s.  c,  2  West.  Rep.  544.  ficient  circumstantial  evidence  to  enable  the 

4.  State  V,  Roach,  (Mo.),  4  West.  Rep.  jury  to  arrive  at  the  same  result  the  convic- 

340.  tion  will  be  sustained.    State  v.  Burns,  48 

The  Beoord  on  Appeal  must  show  that  the  Mo.  438 ;  State  v.  West,  69  Mo.  404;  State 

offence  charged  was  committed  in  the  coun-  v.  McGinniss,  76  Mo.  326. 

ty  where  the  venue  was  laid.   State  v.  Roach  11.  Ryan  v.  State  (Tex.  App.),  Jan.  iSS;; 


<Mo.),4  West.  Rep.  340;  Williams  7/.  State,  State  «/.  Hopper,  21  Mo.  App.  510;  s.  c^ 

J2I  Tex.  App.  256;  West  v.  State,  21  Tex.  4  West.  Rep.  276;  Hughs  v.  State,  71  Mo. 

'pp.  427;    Wells  V.  State,  and   Perry  r.  633;  State?/.  McGinniss,  74  Mo.  245;  ^sla^c 

tate,  22  Tex.  App.  182;  State  v.  Hopper,  v.  Hartnett,  75  Mo.  zy. ;  State  v.  Burgess, 

I  Mo.  App.  510 ;  s.  c,  4  West.  Rep.  276.  75  Mo.  541 ;  State  v.  fiabb,  76  Mo.  503. 
Where   the   record   brought   to   the  su-        Proof  of  the  venue,  by  direct  or  indireri 
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offence:  it  must  be  established  by  the  evidence.*  But  the  testi- 
mony of  the  prosecutor  is  sufficient  to  establish  the  venue.* 

Where,  by  the  statute,'  the  jurisdiction  of  a  crime  lies  in  either 
of  two  counties,  the  court  which  first  obtains  jurisdiction  of  the 
person  of  the  accused  retains  it  to  the  end,  to  the  exclusion  of 
the  court  of  the  other  county,  even  though  he  may  have  been 
indicted  first  in  such  other  county.*  But  a  provision  that,  when 
an  offence  shall  ^  be  committed  within  five  hundred  yards  of  the 
boundary  of  two  counties,  it  may  be  examined,  and  a  trial  thereof 
had  in  either  county,  is  unconstitutional  as  far  as  it  provides  for 
the  examination  or  trial  of  an  offense  in  a  county  other  than  that 
in  which  it  is  alleged  in  the  indictment  to  have  been  committed.® 

c.  Description  of  Offence, — The  facts,  circumstances,  and  in- 
tent, which  are  the  ingredients  of  the  offence,  must  be  given  with 
certainty,  so  that  the  defendant  may  be  able  to  perceive  what 
charge  he  has  to  meet,  the  court  may  know  what  sentence  should 
be  given,  and  that  on  future  reference  to  the  conviction  or  ac- 
quittal, it  may  be  known  exactly  what  was  the  alleged  offence.'' 


evidence,  is  essential  to  a  conviction  of  an 
offence  under  the  statute.  State  v.  Hopper, 
2t  Mo.  App.  510;  s.  c.y  4  West.  Rep.  276. 

1.  Sedbcrry  v.  State,  14  Tex.  App.  233. 

3.  Pike  V.  SUte,  8  Lea  (Tenn.),  577. 

8.  As  by  Iowa  Code,  §  4159. 

4*  Ex  parte  Baldwin,  69  Iowa,  502. 

5.  As  by  the  provision  of  sec.  1697,  Mo. 
Rev.  Stat. 

6.  Re  McDonald,  19  Mo.  App.  370;  s.  c, 
I  West.  Rep.  691. 

7.  Technieal  words,  when  to  bo  nsed.  — 
In  indictments  for  certain  crimes,  particular 
technical  words  must  be  used,  namely,  in 
murder,  murdravit;  in  rape,  rapuit;  in  lar- 
ceny, y^A>//iV^  cepit  et  asportavit.  Again,  as 
to  the  intent,  treason  must  be  laid  to  have 
been  done  "  traitorously ; "  a  felony, "  felo- 
niously;" burglary,  "feloniously  and  bur- 
glariously ;  *'  murder,  "  feloniously  and  of 
his  malice  aforethought.*'    Harris,  Cr.  L. 

339- 

When  indictments  were  drawn  in  Latin, 
it  was  fatal  error  to  write  "collis"  for 
••colli,"  or  **murderavit"  instead  of  "mur- 
dravit." Harris,  Cr.  L.  (Force's  Ed.)  266. 
And  an  indictment  was  fatally  defective  at 
common  law  which  averred  the  offence  was 
committed  "on  the  third  day  of  August, 
eighteen  hundred  and  forty-three,"  instead 
of  "the  year  eighteen  hundred  and  forty- 
three."  State  V.  Lane,  4  Ired.  (N.  C.)  L. 
113.  And  it  has  been  held  that  an  allega- 
tion in  an  indictment  is  not  sufficient  if  the 
words  "  the  year  "  were  added,  unless  other 
words  were  also  added,  showing  that  it  was 
a  year  in  the  Christian  era.  Com.  v.  Loon, 
I  Mass.  <5  Gray)  91.  An  indictment  which 
alleges  that  "  the  defendant  stole  the  goods 
of  the  aforesaid  A.  6.,"  no  A.  B.  having 


been  previously  named  therein,  is  equally 
fatally  defective.  See  i  Stark,  Cr.  PI.  i8a; 
2  Hawk.  P.  C.  c  25,  §  72. 

Middle  Hame.  —  An  averment,  in  an  in- 
dictment for  bigamy,  that  defendant  was 
lawfully  married  to  Mary  I.  Bennett,  is 
proved  by  showing  a  marriage  to  Mary 
Bennett,  as  the  letter  "  I  "  was  no  part  of 
the  name  of  the  person  mentioned  in  the 
indictment.  Tucker  v.  People  (111.),  11 
West.  Rep.  765. 

However,  it  seems  that  while  it  is  not 
necessary,  in  giving  the  name  of  the  person 
on  whose  premises  a  burglary  was  com- 
mitted, to  insert  a  middle  letter  which  may 
form  part  of  his  name ;  but  when  it  is  in- 
serted, it  becomes  an  important  part  of  the 
name,  and  must  be  proved  as  laid.  Davis 
V,  People,  19  111.  77 ;  State  v.  Homer,  40 
Me.  438;  Commonwealths.  Perkins,  18 
Mass.  (i  Pick.)  389;  Commonwealth  v. 
Hall,  20  Mass.  (3  Pick.)  262;  State  v, 
Huglies,  I  Swan  (Tenn.)  261 ;  Rex  v.  Dee- 
ley,  4  Car.  &  P.  570. 

Misspelled  Words.  — Where  an  indict- 
ment charged  that  a  wound  was  inflicted  on 
the  "  brest,"  it  was  held  defective ;  anony- 
mous, 2  Hayw.  (N.  C.)  140;  also  where  the 
indictment  concluded  "  against  the  peace  of 
the  State,"  instead  of  "against  the  peace 
and  dignity  of  the  State."  Cain  v.  State,  4 
Blackf.  (Ind.)  512;  also  where  it  concluded 
"  against  the  peace  and  dignity  of  W. 
Virginia"  instead  of  "against  the  State  of 
West  Virginia,"  Lemons  v.  State,  4  W. 
Va.  755. 

And  it  was  recently  held  in  Texas  that 
an  indictment  omitting  the  words  **on  their 
oaths  present,"  or  their  equivalent,  is  in- 
sufficient  to  show  an  accusation  of  the 
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An  indictment  under  the  statute  must  contain  all  the  substantial 
requirements  of  an  indictment  at  common  law.* 

Where  there  are  any  formal  defects  in  the  indictment  objection 
thereto  must  be  taken  before  the  jury  is  sworn ;  and  such  defects 
may  then  be  amended  by  the  court' 

When  an  indictment  contains  two  counts  charging  the  same 
crime,  one  ending  with  and  the  other  without  the  words,  "  con- 
trary to  the  form,  force,  etc.,  and  against  the  peace  "  and  dignity 
of  the  State,  the  defective  count  can  be  amended  by  adding  those 
words,  although  the  Constitution  provides  that  indictments  shall 
conclude  with  the  words,  "  against  the  peace  and  dignity  of  the 
State ;"  as  it  is  a  matter  of  form,  and  not  of  substance.' 

defendant  by  the  grand  jury.    Vanvickle  and  formed  into  another  district  without 

V.  State,  22  Tex.  App.  62^.  changing  the  name  of  the  old  district,  kdd^ 

1.  State  V.  Miles,  4  Ind.  577 ;  Mount  v,  that  this  did  not  change  the  operation  of 

State,  7  Ind.  654 ;  Surber  v.  State,  99  Ind.  the  local  option  law  in  the  old  district  a& 

71 ;  Doles  t/.  State,  97  Ind.  555;  Wood  v,  it  was  left    Jones  v.  State  (Md,),  8  Cent. 

S6te,  92  Ind.  269;  Hays  v.  State,  77  Ind.  Rep.  897. 

450;  Bryant  v.  State,  72  Ind.  400;  How-  It  was  not  necessary,  therefore,  for  the 

ard  V,  State,  67  Ind.  401 ;  Adams  v»  State,  indictment  to  contain  a  statement  of  all  tht 

65  Ind.  565 ;  Shepherd  v.  State,  64  Ind.  formalities  necessary  to  precede  the  law's 

43 ;  Agee  v.  State,  64  Ind.  340 ;  Greenley  becoming  operative.    They  were  not  facts 

V,  State,  60  Ind.   141 ;  Jones  v.  State,  60  for  the  jury  to  pass  upon,  and  had  no 

Ind.  241;  Bniner  v.  State,  58  Ind.   159;  proper  place  in  the  indictment    Slymer's 

Jarell  ».  State,   58  Ind.  293;  Veatch  t/.  Case,  62  Md.  238 ;  Mackin's  Case,  02  Md. 

State,  56  Ind.  5i54;  Sheoherd  v.  Stale,  54  244;  Jones  r.  State  ( Md.),  8  Cent  Rep.  898. 

Ind.  25;  State  v,  Blan,  69  Mo.  317;  Lester  The  passage  of  the  Acts  of  18S0,  taking 

V.  State,  9  Mo.  658.  a  part  of  District  No.  7  from  it,  and  with 

XnfonnatioiL.  —  It  is  not  necessary  that  it  and  portions  of  other  districts  fonning 

an  information  charging  the  defendant  with  a  new  district,  could  not  possibly  chan^ 

receiving  stolen  property  of  the  value  of  the  law  operating  on  District  No.  7  as  it 

twenty-five  dollars  should  contain  any  alle-  was  left.  It  was  still  District  No.  7,  if  it  was 

gation  that  this  was  other  than  a  first  con-  not  as  large.     Higgins  c.   State,  64  Md. 

viction  for  a  like  offence;  that  the  act  of  419;  s.  c,  i  Cent.  Rep.  703;  Jones  v.  State 

stealing  the  property  received  by  defendant  (Md  ),  8  Cent  Rep.  89S. 

was  not  a  simple  larceny;  that  defendant  2.  The  LawM  (o  the  AmtndBitiit of  De* 

made  no  restitution ;  nor,  where  the  con-  foots  in  the  ladietme&t  is  now  on  a  much 

viction  is  upon  a  plea  of  guilty,  is  any  in-  more  reasonable  footing  than  it  was  at  one 

quiry,   finding,  or  determination    by  the  time.     Instead  of  requiring  the  evidence 

court  or  jury,   of    record    or    otherwise,  rigorously  and  servilely  to  correspond  with 

showing  any  of  these  matters,  necessary ;  the  indictment  as  it  stands  when  drawn  up, 

nor  need  such  matter  appear  in  the  juog-  extensive  powers  of  amendment  are  ^iven 

ment  following  upon  the  plea  of  guilty,  to  the  court.    Whenever  there  is  a  variance 

People  2/.  Caul  kins  (Mich.),  11  West.  Rep.  in  certain  points  between  the  indictment 

560.  and  the  evidence,  it  is  lawful  for  the  court 

Violating  Local  Option  Law:  Indictment,  before  which  the  trial  is  had,  if  it  considers 

—  Chapter  462  of  Maryland,  Act  of  1S78  that  the  variance  is  not  material  to  the 

(a   local   option   law   for  certain  districts  merits  of  the  case,  and  that  the  defendant 

in  Dorchester  County),  though  local,  is  a  cannot  be  prejudiced  thereby  in  his  defence 

pub^'C  and   not  a  private   law,   and   any  on  such  merits,  to  order  the  indictment  to 

question  affecting  the  legal   existence   of  be  amended  on  such  terms  as  to  postponing 

such  a  law  belongs  to  the  court.     Hence  the  trial,  as  the  court  thinks  reasonable, 

it  is  not  necessary  for  an  indictment  char-  Harris*  Cr.  L.  340. 

ging  a  violation  thereof  to  contain  a  state-  3.  State  v.  Amadon,  58  Vt  524;  s.  c, 

ment  of  all    the   formalities  necessary  to  i  New  Eng.  Rep.  355. 

precede  the  law's  becoming  operative.  Amendment  of    Indicteient. -- The    re- 

Where  said   local   option   law   of   1878  spondent  excepted  to  the  allowance,  by  the 

had  been  adopted  by  an  election  district,  county  court,  of  an  amendment  to  the  6Tst 

and  thereafter  bv  chapter  456  of  Act  of  count  in  the  indictment,  by  adding  at  its 

1880,  a  portion  of  said  district  was  cut  off  close,  the   words  "contrarv  to  the  form 
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The  power  of  the  legislature  to  prescribe  the  form  of  the  indict- 
ment, and  to  dispense  with  certain  matters  of  description,  pro- 
vided the  nature  and  substance  of  the  charge  is  preserved,  is  not 
questioned.*  And  where  a  statute  makes  it  an  offence  to  do  this 
or  that  or  another  thing,  mentioning  several  things  disjunctively, 
either  one  of  which  would  constitute  one  and  the  same  offence, 
subject  to  one  and  the  same  punishment,  it  is  the  general  rule 
that  all  the  things  mentioned  in  the  statute  may  be  charged  con- 
junctively in  a  single  count,  as  constituting  but  a  single  offence.* 

(i)  Certainty, — An  indictment  must  be  so  specific  as  to  state 


the  exact  offence  charged.^ 

force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  State."  The  indictment 
is  lor  an  assault  with  a  dangerous  weapon, 
and  contains  two  counts.  The  second 
count  closes  with  the  words  allowed  to  be 
added  to  the  first  count.  The  counsel  for 
the  respondent  contended  that  the  amend- 
ment was  one  of  substance,  and,  for  that 
reason,  beyond  the  jurisdiction  of  the 
county  court  to  allow ;  and  he  based  his 
contention  upon  §  32  of  the  Constitution  of 
the  State,  which  declares :  "All  indictments 
shall  conclude  with  these  words,  *  against 
the  peace  and  dignity  of  the  State.'"  The 
court  say  "  He  insists  that  what  the  Con- 
stitution declares  that  an  indictment  shall 
contain  is  a  matter  of  substance.  Suppose 
this  contention  is  conceded.  Does  not  this 
indictment  close  with  the  very  words  pre- 
scribed? The  indictment  does  not  close 
at  the  end  of  the  first  count  thereof.  That 
count  ends  in  the  middle  of  the  indictment. 
The  two  counts  taken  together  form  the 
indictment.  As  the  indictment  closes  with 
the  very  words  prescribed  by  the  Constitu- 
tion, the  contention  upon  that  basis  is 
without  support  or  foundation.  In  indict- 
ments, matters  of  form  may  be  amended ; 
matters  of  substance  may  not  be.  It  may 
be  difficult  to  express  m  exact  language, 
that  will  be  applicable  to  every  case,  what 
constitutes  the  substance  of  an  indictment, 
and  what  is  merely  formal.  In  general,  I 
think,  it  may  be  laid  down,  that  the  state- 
ment of  every  fact  necessary  to  be  proven, 
to  make  the  act  complained  of  a  crime,  is 
matter  of  substance  in  an  indictment ;  and 
that  all  beyond  —  the  order  of  arrange- 
ment, the  precise  words,  unless  particular 
words  alone  will  convey  the  proper  mean- 
ing— is  formal."  State  v.  Amadon,  58  Vt. 
5^4.;  s,  c,  I  New  Eng.  Rep.  355. 

Says  Judge  Barrett,,  in  State  v.  Arnold, 
50  Vt.  735,  "It  is  obvious,  without  illustra- 
tion, that  a  defect  that  does  not  effect  the 
merits  of  the  case,  or  the  evidence  necessary 
to  be  given  to  maintain  the  indictment,  can 
be  regarded  as  only  formal." 

Says  Lord  Chief-yustice  De  Grey^  in  Rex 


V.  Home,  2  Cowp.  682,  and  adopted  by 
Mr.  Chitty,  in  vol.  i,  p.  215,  of  his  work 
on  Pleadings,  "The  charge  must  contain 
such  a  description  of  the  crime  that  the 
defendant  may  know  what  crime  it  is  which 
he  is  called  upon  to  answer ;  that  the  jury 
may  ap])ear  to  be  warranted  in  thtir  con- 
clusion of  *  guilty,  or  not  guilty,*  upon  the 
premises  delivered  to  them,  and  that  the 
court  may  see  such  a  definite  crime  that 
they  may  apply  the  punishment  which  the 
law  presc^'ioes." 

Again,  says  Lord  Chief-Justice  De  Grey, 
"  As  to  the  matter  to  be  charged,  whatever 
circumstances  are  necessary  to  constitute 
the  crime  imputed  must  be  set  out ;  and 
all  beyond  is  surplusage," 

Mr.  Chitty  says,  "  Hence  the  science  of 
special  pleading  may  be  considered  under 
two  heads:  i,  the  facts  neces.sary  to  be 
stated ;  and  2,  the  form  of  the  sUtement." 
Chitt.  Cr.  L.  214. 

1.  Commenting  on  the  provision  in  the 
Bill  of  Rights,  guaranteeing  to  an  accused 
party  the  right  '*  to  demand  the  nature  and 
cause  of  the  accusation  against  him,"  (l^ii//, 
y.,  said,  in  Turpin  v.  State,  19  Ohio  St.  544, 
**  We  do  not  understand  that  it  was  in- 
tended by  this  provision  to  place  the  rules 
of  the  common  law  prescribing  the  particu- 
larity with  which  offences  were  required  to 
be  cnarged,  beyond  all  legislative  control. 
And  where,  as  in  this  case,  the  indictment 
clearly  informs  the  accused  of  the  transac- 
tion for  which  he  is  called  ujwn  to  answer, 
it  is,  we  think,  in  this  respect  free  from 
constitutional  objection."  State  v.  Gran- 
ville, 45  Ohio  St.;  s.  c,  lo  West.  Rep. 
656. 

2.  Davis  V.  State,  100  Ind.  154;  Fahnes- 
tock  V.  State,  102  Ind.  1 56 ;  State  v.  Stout 
(Ind.),  11  West.  Rep.  358. 

3.  State  V.  Clevenger,  20  Mo.  App,  626; 
s,  c,  2  West.  Rep.  589. 

Iiiformation.  —  The  same  certainty  and 
particularity  are  required  in  proceedings  by 
information  as  in  proceedings  by  indict- 
ment.    State  V.  Beebe,  83  Ind.  171. 

But  the  jurisdictional  facts,  giving  the 
right  to  so  prosecute,  need  not  be  stated  ift 


741 


CRIMINAL   PROCEDURE.      What 


Thus,  an  indictment  for  an  attempt  to  poison  must  allege  that 
the  drug  or  other  substance  administered  was  a  deadly  poison,  or 
such  as  was  calculated  to  destroy  human  life ;  and  the  better  prac- 
tice is,  to  specify  the  name  of  the  drug  or  other  substance,  or  that 
it  was  unknown.*  And  where  an  act  only  becomes  a  crime 
when  done  in  a  particular  place,  the  complaint  should  charge  the 
act  done  in  that  particular  place.'  But  when  place  is  not  essential 
to  the  description  of  a  crime,  omission  of  place  not  fatal.* 

As  a  rule,  more  than  one  offence  cannot  be  charged  in  the  same 
count.  This  is  commonly  expressed  by  saying  that  a  count  must 
not  be  double,  or  is  bad  for  duplicity.  Thus,  one  count  cannot 
charge  the  prisoner  with  having  committed  a  murder  and  a  rob- 
bery.* 

the  information.    Hodge  v.  State,  85  Ind.  with  intent  to  commit  a  felony,  and  also  with 

561.  having    committed    the    felony   intended. 

An  affidavit  and  information  for  erecting  And  (2)  in  indictments  for  embezzlement 

and  maintaining  a  public  nuisance  need  by  clerks,  or  servants,  or  persons  employed 

not  point  out  and  specifically  describe  the  in  the  public  service  or  in  the  police, 'the 

eirticular  location  of  the  alleged  nuisance,  prosecution  may  charge  any  number  of  dis- 

ronberger  v.  State  (Ind.),  11  West  Rep.  tinct  acts  of  embezzlement,  not  exceeding 

106;  Wertz  r^  State,  42  Ind.  161 ;  Howard  three,  which  may  have  been  committed 

V,  State.  6  Ind.  444.  against  the  same  master  within  six  months 

1-  Shackleford  v.  State,  79  Ala.  26.  inclusive.    But  even  here  it  is  usual  to 

Whatever  is  included  in,  or  is  necessarily  charge  the  different  acts  in  different  counts, 

implied  from,  an  express  allegation,  need  Harris'  Cr.  L.  342. 

not  be  otherwise  averred.     Baysinger  v.  An   Indictment  ii   not   Duplex    which 

People,  115  111.  419;  s.  c,  2  West.  Rep.  charges  one  or  more  acts  contemporane- 

839.  ously,  making  one  offence,  each  act  con- 

roUowing  langnage  of  the  StatntO.  —  In  stituting  a  mmor  offence.    State  v.  Hen- 

an  indictment  under  Ind.  R.  S.  1881,  §  2079,  dricks,  38  La.  An.  6S2. 

substantially  in  the  words  of  the  statute,  for  But  a  count  is  bad  for  duplicity  that 

unlawfullyand  knowingly  permitting  a  room  charges  a  sheriff  with  refusing  to  execute 

and  builaing  to  be  used  for  gaming  pur-  process,  and  with  making  a  talse  return. 

poses,  it  is  su/Hcient  to  state  the  county  State  ?».   Walworth,  58  Vt.  502;  s.  c,  2 

and  State  in  which  the  building  is  situated,  New  £ng.  Rep.  1 18. 

without  specially  describing  the  room  and  The  indictment  charged  in  effect  that  ihc 

its  location  in  the  house;  and  in  a  count  defendant  was  the  tax  collector  of  Del  Norte 

for  renting  the  building  for  such  use,  it  is  County  from  the  first  Monday  in  Janoar)-, 

not  necessary  to  state  tne  name  of  the  ten-  1883,  at  12  o*cIock,  M.,  to  the  like  day  and 

ant     Kleespies  v.  State,  106  Ind.  383 ;  s.  c,  time  on  the  fifth  day  of  January,  1885 ;  that 

4  West.  Rep.  717.  as  tax  collector  he  had  on  the  fifth  day  of 

8.  State  V,  Turnbull,  78  Me.  392 ;  s.  c,  January,  1885,  received  and  collected  cer- 

3  New  Eng.  Rep.  45,  46.  tain  public  money,  and  on  that  day,  and  for 

Thus,  under  Me.  R.  S.  chap.  28,  §  8,  pro-  five  days  thereafter,  and  ever  since  then, 

viding  that  it  shall  be  an  offence  to  deposit  had  wholly  and  wilfully  refused  and  omitted 

anyof  certain  poisons**  within  two  hundred  to   pay  it   over  to  the   county  treasurer, 

rods  of  a  highway,  pasture,  field,  or  other  Held^  the  indictment  charged  but  one  of- 

improved  land,  for  the  purpose  of  killing  fence,  and  was  sufficient  under  section  424 

wolves,  foxes,  dogs,  or  other  animals,"  an  of  the  California  Penal  Code.    People  t. 

indictment  alleging  a  deposit  made  in  a  Otto,  70  Cal.  523. 

certain  field,  without  naming  its  distance  Joinder  of  felony  and  Xifldemeuipr.  — If 

from  any  other  field  or  improved  land,  or  a  count  for  a  felony  is  joined  with  a  count 

from  a  highway,  is    good    on  demurrer,  for  a  misdemeanor,  the  indictment  will  be 

State  V.  Bucknam  (Me.),  2  New  Eng.  Rep.  held  bad  if  demurred  to,  or  judgment  may 

697.  be  arrested  if  the  verdict  has  been  general 

8.  State  V.  Moore,  24  S.  C.  150.  (i.e.,  guilty  or  not  guilty  on  the  whole  in- 

4.  Exceptions  totiie  Bnle. — There    are  dictment),  but  not  if  the  prisoner  is  con- 
two  exceptions  to  the  rule:  ( I )  an  indictment  victed  of  the  felony  alone.    Rex  p.  Fcrgu- 
for  burglary  usually  charges  the  defendant  son,  24  I^  J.  M.  C.  61. 
with  having  broken  and  entered  the  house  An  indictment  for  misdemeanor  may  con- 
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The  indictment  must  be  so  framed  as  to  enable  the  acc^sed  to 
defend  himself  against  a  second  prosecution.^  But  the  law  does 
not  require  that  an  indictment  shall  contain  any  allegations  of  fact 
which  are  useless  or  unnecessary  to  be  proven ;  *  yet  if  an  indict-' 
ment  contains  a  necessary  aLegation  which  cannot  be  rejected,* 
and  the  pleader  makes  it  unnecessarily  minute  in  the  way  of  de- 
scription, the  proof  must  satisfy  the  description  as  well  ses  the 
main  part.' 

Every  travesable  fact  in  an  indictment  must  be  directly  al- 
leged.*   Thus,  if  a  thing  is  claimed  to  be  "lawful  or  unlawful," ' 


tain  several  counts  for  different  offences, 
even  thoagh  the  judgments  upon  each  be 
different,  so  that  the  legal  character  of  the 
substantive  offences  charged  be  the  same. 
Young  V.  R.,  3  T.  R.  105.  Thus,  evidence 
of  several  assaults  or  several  libels  will  be 
received  on  the  several  counts  of  the  same 
indictment.  But  there  are  limits,  not  pre- 
cisely defined,  to  this  rule ;  when  conven-* 
ience  and  justice  demand  it,  the  judge 
compelling  the  prosecution  to  elect  upon 
which  charge  they  will  proceed.  In  all 
cases  of  this  character,  the  important  con- 
sideration is,  whether  all  the  acts  were  sub- 
stantially one  transaction. 

In  Illinois  embezzlement  is  declared  by 
statute  (Rev.  Stat  187 1, 360)  to  be  larcenv; 
hence  a  single  count  for  larceny  would  oe 
supported  by  proof  of  either  embezzlement 
or  strict  larceny. 

The  Statute  of  Indiana  (Rev.  Stat.  1876^ 
voL  2,  p.  389)  provides  that  the  counts  for 
murder  in  the  first  and  second  degree,  and 
for  manslaughter,  may  be  joined  in  the 
same  indictment.  But  in  a  case  where  a 
count  for  embezzlement  was  joined  in  the 
same  indictment  with  a  count  for  larceny, 
the  court  refused  to  require  the  State  to 
eldct  on  which  count  the  defendant  should 
be  tried.    Griffith  v.  State,  36  Ind.  406. 

The  Iowa  Codo  (§  4300)  provides,  "The 
indictment  must  charjge  but  one  offence; 
but  it  may  be  charged  in  different  forms,  to 
meet  the  testimony ;  and  if  it  may  have 
been  committed  in  different  modes  and  by 
different  means,  the  indictment  may  allege 
the  modes  and  means  in  the  alternative, 
provided,  that  in  case  of  compound  of- 
fences, where,  in  the  same  transaction, 
more  than  one  offence  has  been  committed, 
the  indictment  may  charge  the  several 
offenceS;  and  the  defendant  may  be  con- 
victed of  any  offence  included  therein." 
Sec  Rev.  Stat.  1873,  P*  6^-  This  provision 
is  a  concise  statement  of  the  common-law 
rule. 

The  Criminal  Code  of  Kentucky  provides 
(sect.  126);**  An  indictment,  except  in  the 
cases  mentioned  in  the  next  section,  must 
charge  but  one  offence ;  but  if  it  may  have 
been  committed  in  different  modes  and  by 


different  means,  the  indictment  may  allege- 
the  modes  and  means  in  the  alterns^tive. - 
Sect.  127.  The  offences  named  in  each  of 
the  subdivisions  of  this  section  may  be 
charged  in  one  indictment:  i.  Larceny  and  '* 
knowingly  receiving  stolen  property.  2. 
Larceny  and  obtaining  money  or  property 
on  false  pretences.  3.  Larceny  and  em- 
bezzlement. 4.  Robbery  and  burglary.  5. 
Robbery  and  an  assault  with  intent  to  rob. 
6.  Passmg,  or  attempting  to  pass,  counter- 
feit money  or  United  States  currency  or 
bank-notes,  knowing  them  to  be  such,  and 
having  in  possession  counterfeit  money  or 
United  States  currency  or  bank-notes, 
knowing  them  to  be  such,  with  the  inten- 
tion  to  circulate  the  same." 

The  Miohigaa  Statute  (Rev.  Stat  187  k- 
p.  2174)  provides  that  **an  indictment  for  ' 
larceny  may  contain  also  a  count  for  ob- 
taining property  by  false  pretences,  or  for 
embezzlement,  or  for  receiving;  or  conceal- 
ing stolen  property;  and  the  jury  may  find 
all  or  any  of  these  persons  indicted,  guilty 
on  either  count.** 

The  Ohio  Code  provides  that  "an  indict- 
ment for  larceny  may  contain  a  count  for 
obtaining  the  same  property  by  false  pre- 
tence, a  count  for  embezzlement  thereof, 
and  a  count  for  receiving  or  concealing  the 
same  property,  knowing  it  to  have  been 
stolen;  and  the  jury  may  find  any  or  all 
the  persons  indicted  guilty  of  either  of  the 
offences  charged  in  the  indictment."  74 
Ohio  L.  366. 

1.  Mincher  v.  State  (Md.),  5  Cent.  Rep 

2r  Hutchins  v,  Kimmell,  31  Mich.  128; 
Fleming  v.  People,  27  N.  Y.  329;  Whart. 
Conf.  L.  §§  170-173. 

3.  The  State  was  bound  to  prove  the 
allegation  as  laid.  Withers  v.  State,  21 
Tex.  App.  210. 

Where  the  indictment  alleged  the  brand, 
age,  and  color  of  the  horse  involved,  it  was 
held  that  such  allegations  became  material 
because  of  the  identity  of  the  animal,  niuV 
It  devolves  upon  the  State  to  establish  ilu; 
allegations  by  proof.  Coleman  v.  State,  21 
Tex.  App.  520. 

4.  State  V.  La  Bore,  26  Vt.  765. 
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the  facts  which  make  it  so  must  be  set  out ;  and  the*  mere  allega- 
tion "lawful  or  unlawful "  is  a  conclusion  of  law  and  insufficient, 
and  particularly  is  this  so  where  the  unlawfulness  of  the  act  is  so 
only  by  virtue  of  a  statute.*  But  an  indictment  need  not  nega- 
tive facts  which  are  matters  of  defence.* 

The  indictment  must  charge  the  crime  with  certainty  and  pre- 
cision. A  statement  of  a  legal  result  is  bad ;  ^  and  it  has  been 
frequently  held  that  it  is  insufficient  to  allege  a  material  part  of 
the  charge  by  way  of  recital* 

An  indictment  is  sufficient  if  the  offence  is  clearly  set  forth, 
and  charged  with  such  certainty  that  the  court  can  pronounce 
judgment  according  to  the  right  of  the  case ;  *  but  it  must  contain 
an- allegation  of  every  fact  which  is  legally  essential  to  the  pun- 
ishment to  be  inflicted.  All  that  is  to  be  proved  must  be  alleged.* 
Thus,  where  two  persons  are  charged  as  principals,  one  as  the 
immediate  perpetrator  of  the  injury,  and  the  other  as  aiding  and 
abetting,  it  is  immaterial  which  of  them  is  charged  as  having  in- 
flicted the  wound,  inasmuch  as  the  law  imputes  the  injury  given 
by  one  as  the  act  of  the  other.  So  that  an  indictment  that  A. 
gave  the  blow  and  B.  was  present  and  abetting,  is  sustained  by 
evidence  that  B.  gave  the  blow  and  A.  was  present  and  abetting.'' 

In  certain  cases  if  the  prisoner  has  been  previously  convictedy  a 
count  is  inserted  in  the  indictment  charging  him  with  such  pre- 
vious conviction.  He  will  have  to  plead  to  this,  and  proof  may  be 
given,  if  he  denies  it,  as  on  any  other  count.  The  object  of  put- 
ting in  this  count  is,  that  the  prisoner  may  have  his  identity  with 

1.  People  r.  Crotty,93  III.  i8f--i90;  Col-       6.  State  v,  Bosfer,  90  Mo.  514;  s.  c,  7 
linsv.  People,  39  111.  233;  Williams  V.  State,    West.  Rep.  723,  724.       • 

2  Ind.  439.  7.  State  v.  Pavton,  90  Mo.  '220;  s.  c,  7 

2.  People  V,  West,  44  Hun  (N.  Y.),  162.  West.  Rep.  120 ;  'State  v,  Dalton,  27  Mo.  14. 
8.  I  Chitty,  Cr.  L.  (4th  Am,  ed.)  227.  It  was  keld'm  .State  v,  Blan,  69  Mo.  318,  that 
Thus  to  sustain  a  prosecution  for  obtain-  an  indictment  for  murder  in  the  first  degree 

ing  goods  under  false  pretences,  it  must  be,  was  not  faulty  in  failing  to  state  separately 

in  legal  effect,  charged  in  the  indictment  as  the  individual  acts  of  each  defendant.  The 

well  as  proved  at  the  trial,  that  the  goods  indictment  may  either  allege  the  matter 

were  obtained  by  means  of  the  allegedfalse  according  to  the  fact,  or  charge  them  both 

j>retences.     State  v.  Orvis,  13  Ind.  Q69;  as  principals  in  the  first  degree.    State  i'. 

Todd  V.  State,  31  Ind.  514;  State  v,  vVil-  Anderson, 89  Mo.  31 2;  s.c, 5  West. Rep. 42a 
Hams,  103  Ind.  235;  s.  c,  i  West.  Rep.  188;        And  in  State  v.  Dalton,  27  Mo.  14,  the 

State  V.  Connor,  no   Ind.  469;   s.  c,  9  indictment  was  ^^/</ to  be  sufficient  to  sup> 

West.  Rep.  226.     Whart.  Cr.  L.  §  1175;  2  port  a  conviction,  though  it  alleged  that 

Bish.  Cr.  L.  §  461 ;  Moore,  Cr.  L.  §  739.  both  defendants  held  the  same  knife,  club, 

A  general  charge  of  conspiracy  in  an  in-  or  pistol  in  the  right  hand.    In  the  present 

dictment  is  sufficient.     Wood  v.  State,  47  case  it  cannot  be  said  which  of  the  defend 

N.  J.  L.  (18  Vr.)  461 ;  s.  c,  i  Cent.  Rep.  ants  fired  the  particular  shot  which  killed 

44'-  the  child,  but  in  the  eye  of  the  law  both 

4.  Moore,  Cr.  L.  §  788.  are  equally  responsible.      Bishop  in  hb 

It  is  a  general  rule  that  the  charge  should  Criminal  Practice  (3d  ed.),  §  47 1,  says, "  The 

be  expressed  positively,  and  not  with  a  common  method  is  simply  to  name  them 

whereas,  or  by  way  of  recital,     i  Bish.  Cr.  (defendants),  and  add  that  tbey  did  so  and 

Proc.  §  555;  Stark.  Cr.  PI.  (ist  ed.)  270.  so.    Offences  jointly  committed  being  in 

6.  Thomas  2/.  State,  103  Ind.  419;  s.  c,  law  several,  such  an  allegation  is  egui?a- 

1  West.  Rep.  309;  State  ?/.  Anderson,  102  lent  to  saying  that  each  defendant  did  the 

Ind.  170;  s.  c,  I   West.  Rep,  175;    Ind.  criminal  act.    The  indictment  is  therefore 

Rev.  Stat.  1881,  §  1755.  well  enough." 
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the  person  so  previously  convicted  proved  before  the  severer 
punishment  consequent  on  a  previous  conviction  is  awarded.^ 

Where  the  indictment  purports  to  set  out  the  crime  specifically 
and  circumstantially  in  the  common-law  method,  it  must  be  con- 
strued by  common-law  rules.* 

(2)  Time  and  Place,  —  The  indictment  must  allege  the  specific 
day  on  which  the  offence  was  committed.'  And  an  indictment 
failing  to  set  forth  the  time,  although  it  is  not  essential  that  the 
offence  charged  be  proved  to  have  been  committed  on  the  day 
alleged,  cannot  be  sustained.*  The  day  upon  which  the  State 
claims  that  the  offence  was  committed  should  be  stated  in  the 
indictment  with  certainty  and  precision.* 

Except  where  time  is  of  the  essence  of  an  offence,  a  crime 
alleged  to  have  been  committed  on  a  certain  day  may  be  shown 
to  have  been  committed  on  a  subsequent  day,  if  the  latter  is  prior 
to  the  filing  of  the  indictment  or  information.®   But  it  must  appear 


1.  Harris'  Cr.  L.  (Force's  ed.)  275. 
Prarioat  ConyietioxL  —  An    indictment 

based  on  Mo.  Rev.  Stat.  §  1664,  prescribing 
punishment  upon  a  second  conviction  for 
petit  larceny,  is  sufficient  which  alleges,  in 
substance,  that  defendant  on  a  particular 
date,  previous  to  the  finding  of  the  indict- 
ment, was  convicted  in  St.  Louis  Court  of 
Criminal  Correction  of  p>etit  larceny,  and 
fined  one  dollar  and  costs;  that  he  com- 
plied with  the  sentence  and  was  discharged ; 
and  that  thereafter,  he  did  in  the  city  of 
St.  Louis  feloniously  steal,  take,  and  carry 
away  fifty  pounds  of  iron  of  the  value  of 
ten  cents  per  pound,  the  property  of  the 
Missouri  Pacific  Railroad  Company,  a  cor- 
]}oration  duly  organized.  State  v,  Loehr, 
(Mo.)  II  West.  Rep.  473. 
*  The  court  say  in  the  above  case,  "  It  is 
also  insisted  that  the  court  erred  in  allow- 
ing the  State,  over  defendant's  objection, 
to  put  in  evidence  the  record  of  the  St. 
Louis  Court  of  Criminal  Correction,  show- 
ing the  conviction  of  defendant,  in  1881,  of 
petit  larceny.  Inasmuch  as  defendant  had 
been  exammed  as  a  witness  on  his  own 
behalf,  the  evidence  received  was  properly 
admitted  for  the  purpose  of  affecting  his 
credibility."  State  v.  Ridei',  90  Mo.  54; 
s,  c,  6  West.  Rep.  458;  State  v.  Bulla,  89 
^^o.  595;  s.  c  6  West.  Rep.  440;  State  v. 
Palmer,  88  Mo.  568 ;  s.  c,  5  West.  Rep.  387. 

2.  People  V.  Carr  (Mich.),  7  West.  Rep. 
890. 

Bula  of  CosiBtniotioii.  •— An  indictment 
charging  that  defendant  did,  with  intent  to 
feloniously  cheat  and  defraud,  attempt  to 
obtain  by  trick  and  deception,  and  by  false 
and  fraudulent  representations,  a  certain 
.sum  of  money,  tested  by  the  rules  of  the 
common  law,  would  be  insufficient;  and 
where  it  fails  to  give  the  name  or  names  of 
the  persons,  firms,  or  corporations,  or  the 


names  of  the  persons  forming  the  volun- 
tary association  alleged  to  be  defrauded,  it 
is  sufficient  under  Mo.  R.  S.  §  1561.  State 
V.  McChesney,  90  Mo.  120;  s.  c,  6  West 
Rep.  643. 

There  is  no  rule  of  construction  which 
requires  the  pronoun  shall  relate  to  the 
last  noun  mentioned  for  its  antecedent; 
but  the  construction  will  be  governed  by 
vthe  sense  and  meaning  intended  to  be  con- 
veyed. Miller  v.  State,  107  Ind.  152;  s.  c-, 
4  West.  Rep.  501.  Steeple  v.  Downing,  6 
Ind.  478 ;  State  v.  Hedge,  6  Ind.  330. 

8.  State  V.  Brown,  24  S.  C.  224. 

4.  State  V.  Fenlason,  78  Me.  495 ;  s.  c, 
3  New.  Eng.  Rep.  834.  State  v,  Hanson, 
39  Me.  340;  State  v.  Baker,  34  Me.  52; 
State  V.  Thurstin,  35  Me.  206;  Common- 
wealth r.  Adams,  ^  Mass.  (i  Gray)  483; 
I  Bish.  Cr.  Proc  §§  237,  251. 

Indiotmenta  for  Cmelty  to  Animalu  may 
allege  a  period  of  time  instead  of  a  single 
date,  the  offences  involving  continuous 
action.  State  v,  Bosworth,  54  Conn,  i ; 
s.  c,  f  New  Eng.  Rep.  928. 

6.  State  V.  Fenlason,  78  Me.  495 ;  s.  c, 
3  New  Eng.  Rep.  834 

In  an  Indietment  for  frequenting  an 
Opium  Ben  for  the  purpose  of  smoking 
opium,  where  the  offence  is  in  its  nature 
continuing  from  day  to  day,  or  constituted 
out  of  a  series  of  minor  acts,  it  is  sufficient 
to  charge  the  act  as  having  been  committed 
upon  a  particular  day.  State  v.  Ah  Sam, 
14  Oreg.  347. 

SelUng  Liquor.  —  An  indictment  char- 
ging keeping  and  selling  liquors  at  a  time 
and  place  stated,  is  not  bsid  for  omission, 
to  repeat  the  time  in  further  allegation  that 
defendant  thereby  maintained  a  nuisance. 
State  V.  Buck,  78  Me.  193;  s.  c,  i  New 
Eng.  Rep.  903. 

6.  People  V,  Sheldon,  68  Cal.  434. 
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from  the  proof  that  the  offence  was  committed  anterior  to  the 
presentment  of  the  indictment.* 

The  allegation  of  an  impossible  date  vitiates  an  indictment' 

d.  The  IntenL  — When,  by  common  law  or  statute,  a  particular 
intention  is  essential  to  an  offence,  it  is  necessary  to  allege  the 
intent  with  distinctness  and  precision,  and  support  the  allegation 
by  proof.*  The  intent  may  be  inferred  from  the  facts  in  the 
case.*  But  where  the  intent  with  which  an  act  is  done  forms  no 
part  of  the  ofiFence,  it  is  unnecessary  to  aver  it  in  the  indictment.* 

When  an  act  contains  several  provisions,  an  indictment  must 
state  the  peculiar  provision  which  the  person  charged  intended  to 
violate.* 

e.  Of  Statutory  Offences.  —  Statutory  crimes,  as  distinguished 
from  common-law  crimes,  are  such  crimes  as  are  malum  pro- 
hibitum.'* 


In  an  Indietment  for  Bribaiy,  or  promise 
of  benefit  to  influence  official  action,  an 
omission  of  the  year  is  not  fatal,  time  not 
being  of  the  essence  of  the  offence.  State 
V.  McDonald,  io6  Ind.  233 ;  s.  c,  3  West. 
Rep.  752 

Amendment  —  Where  the  blank  for  the 
year  in  an  indictment  is  unfilled,  it  may 
DC  amended,  even  after  the  evidence  has 
closed.    State  v.  Fontenette,  38  La.  An.  61. 

1.  Clement  v.  State,  22  Tex.  A  pp.  23. 
An    Indiepensable   Prereqniiite  to  the 

sufficiency  of  an  information  is,  that  it 
charges  tte  offence  to  have  been  committed 
anterior  to  the  filing  of  the  same.  The 
complaint  cannot  be  resorted  to  in  order 
to  supply  such  an  omission.  Kennedy  v. 
State,  22  Tex.  A  pp.  693. 

Indictment  which  charges  the  offence  to 
have  been  committed  upon  a  date  subse- 
'^uent  to  its  presentment  is  fatally  defcc- 
ive.     Lee  ?'.  State,  22  Tex.  A  pp.  547. 

Illegal  Voting.  —  Where  an  indictment 
charges  illegal  voting  on  Nov.  4,  1886, 
which  was  three  days  after  the  return  of 
the  indictment ;  but  immediately  following 
that  statement,  it  was  alleged  that,  "the 
same  being  the  day  upon  which  the  general 
election  was  being  held  in  said  State  for  the 
election  of  governor,  as  was  then  and  there 
required  by  law,"  the  latter  statement  shows 
the  offence  to  have  been  committed  in  the 
past,  fixes  the  date  thereof,  and  is  sufficient, 
under  Ind.  R.  S.  1881.  §  1756.  State  v. 
Patterson  (Ind.),  7  West.  Rep.  410. 

2.  State  V,  Noland,  29  Ind.  212;  Moore, 
Cr.  U  §  162. 

An  indictment  which  charges  the  offence 
to  have  been  committed  "on  the  i6th 
day  of  August,  18184,"  should  have  been 
quashed  on  motion.  Murphy  7/.  State,  106 
Ind.  96;  s.  c,  3  West.  Rpp.  7.^1. 

And  an  incnctmcnt  alleging  an  illegal 
sale  «)f  intoxicating  litjuors  on  an  impossi- 


ble date — as  June  11,  18184 — should  be 
quashed  on  motion.  Murphy  v.  State,  106 
Ind.  94,  96;  s.  c,  3  West.  Rep.  741 ;  107 
Ind.  598,  600;  5  West.  Rep.  549,  815; 
State  V.  Patterson  (Ind.),  7  West.  Rep 
410,  411. 

3.  Commonwealth  v.  Smith,  143  Mass., 
169 ;  s.  €.,  3  New  Eng.  Rep.  305. 

AH  that  need  be  done  is  to  characterize 
by  appropriate  words  the  intent  essentia] 
to  the  existence  of  the  crime  charged. 
Garmire  v.  State,  104  Ind.  444;  s.  c,  2 
West.  Rep.  284,  285 ;  Harding  v.  State,  54 
Ind.  359;  Powers  v.  State,  87  Ind.  97; 
Myers  v.  State,  loi  Ind.  379. 

An  allegation  in  a  complaint  for  the  vio- 
lation of  a  city  ordinance,  that  the  defend- 
ant "wilfully  and  unlawfully "  did  the  act 
complained  of,  is  equivalent  to  alleging 
that  it  was  "  knowingly  "  done.  WongV. 
Astoria,  13  Oreg.  538. 

It  is  as  essential  to  charge  the  specific 
intent,  as  it  is  to  prove  it,  in  cases  of  assault 
with  intent  to  murder.  Bartlett  v.  State, 
21  Tex.  App.  500. 

4.  Brown  v.  State,  52  Ala.  345;  People 
V.  Shainwold,  51  Cal.  468;  Brooks  t>.  State, 
5!  Ga.  612;  McDonald  v.  People,  47  111. 
533;  State  V.  Rolifrischt,  12  La.  An.  382; 
State  V,  Watson,  63  Me.  128;  Common- 
wealth V,  Harney,  51  Mass.  (10  Mete.)  422; 
Commonwealth  V.  McCarthy,  119  Mass. 
354;  Tullis  V.  State.  41  Tex.  598;  Reg.f. 
Dossett,  2  Car,  &  K.  306;  Reg.  v.  Taylor, 

5  Cox,  C.  C.  138;  Rex  V.  Famngton,  Kuss 

6  R.  C.  C.  207. 

6.  State  V.  Hackfath.  20  Mo.  App.  614  • 
s.  c,  2  West.  Rep.  «^,  589. 

6.  People  V.  Martin,  52  Cal.  201. 

7.  Malum  proliibitnm  and  Malum  in  n. 
—  Crimes  are  generally  divided  into  two 
general  classes,  w.  lia  in  se  and  maia  pre- 
hihita  ;  a  distinction  which  is  of  little  prac- 
tical importance  in  a  system  which  must 
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When  a  statute  makes  indictable  an  act  which  is  merely  malum 
prohibitum^  when  done  "wilfully  and  maliciously/*  the  existence  of 
an  evil  mind  in  doing  the  forbidden  act  is,  as  a  general  rule,  a 
constituent  part  of  the  offence.* 


necessarily  vary  with  the  standard  of  good 
and  bad.  Austin  Jur.  590.  There  will 
always  be  some  crimes  which  naturally  take 
their  place  in  the  one  class  or  the  other ; 
for  example,  no  one  will  hesitate  to  say 
that  murder  is  malum  in  se^  or  that  the 
secret  importation  of  articles  liable  to  cus- 
tom is  mej^\y  malum  quia  prohibitum  ;  but 
between  these  offences  there  are  many  acts 
which  it  is  difficult  to  assign  to  their  proper 
class.     Harris'  Cr.  L.  5. 

Commoii  Law  and  Statutory  Crimei.— 
Some  acts  have  been  recognized  as  crimes 
in  the  English  law  from  time  immemorial, 
though  their  punishment  and  incidents  may 
have  been  affected  by  legislation.  Thus 
murder  and  rape  are  crimes  at  common  law. 
In  other  cases  acts  have  been  pronounced 
crimes  by  particular  statutes,  which  have 
also  provided  for  their  punishment;  e.^., 
offences  under  the  bankruptcy  laws,  flams' 
Cr.  L.  5. 

There  are  no  common-law  crimes  in  some 
of  the  States.  This  was  declared  by  the 
Supreme  Court  of  the  State  in  Key  v.  Vat- 
tier,  I  Ohio,  132,  and  in  many  subsequent 
cases;  consequently  there  is  no  crime,  or 
punishment,  or  criminal  procedure  in  Ohio 
other  than  what  has  been  defined  or  pre- 
scribed by  statute.  Misprisions,  attempts, 
conspiracy,  and  all  accessorial  offences  are 
substantive  crimes,  so  far  as  they  have  been 
declared  by  statute ;  and,  in  the  absence  of 
statute,  are  not  punishable.  The  common 
law  is  used,  however,  to  define  words  used 
in  the  statutes.  The  same  rule  prevails  in 
Indiana  (Beals  v.  The  State,  15  Ind.  378; 
State  ».  O.  &  M.  K.  R.  Co.,  23  Ind.  362), 
and  in  Iowa  (Estes  v.  Carter,  10  Iowa,  400). 
In  Indiana  and  Iowa  the  rule  is  prescribed 
by  statute.  But  the  States  generally  hold 
that  common-law  crimes  are  indictable,  and 
common-law  punishments  can  be  imposed 
by  courts  having  general  criminal  jurisdic- 
tion, except  so  far  as  the  common  law  has 
been  repealed  or  modified  by  statute. 
Hence,  an  indictment  for  conspiracy  is 
good  in  Minnesota,  though  there  is  no 
mention  of  conspiracy  in  the  statutes.  State 
V.  PuUe,  12  Minn.  164. 

In  Scotland,  the  common-law  power  of 
courts  extends  to  declaring  and  punishing 
as  crimes,  acts  not  made  criminal  by  stat- 
ute, and  which  have  never  before  been  in- 
dicted. GreenhufTs  Case,  2  Swiss.  236; 
I  Bish.  Cr.  U  (ed.  1868)  18. 

1.  Folwell  V,  State,  49  N.  J.  L.  (20  Vr.) 
31 ;  s.  c  5  Cent.  Rep.  353. 

The vora^malieioiiily^'^ when  used  in  the 


definition  of  a  statutory  crime,  the  act  for- 
bidden being  merely  malum  prohibitum,  has 
almost  always  the  effect  ot  making  a  bad 
intent  or  evil  mind  a  constituent  of  the  of- 
fence. The  whole  doctrine  of  that  large 
class  of  offences  falling,  under  the  general 
denomination  of  malicious  mischief  is 
founded  on  this  theory.  For  example,  it 
was  declared  by  the  Supreme  Court  of 
Massachusetts,  m  the  case  of  Common- 
wealth ».  VValden,  57  Mass.  (3  Cush.)  5^8, 
that  the  word  "maliciously  "  as  used  in  the 
statute  relating  to  malicious  mischief,  was 
not  sufficiently  defined  as  **the  wilfully 
doing  of  any  act  prohibited  by  law,  and  for 
which  the  defendant  has  no  lawful  excuse,** 
but  that  on  the  contrary,  in  order  to  justify 
a  conviction  under  the  Act  referred  to,  the 
jury  must  be  satisfied  that  the  injury  was 
done,  either  out  of  a  spirit  of  wanton  cruelty 
or  of  wicked  revenge.  And  even  the  word 
"\vilfully,"  in  the  ordinary  sense  in  which 
it  is  used  in  statutes,  was  said  by  Chief 
Justice  Shaw  to  mean  not  merely  "volun- 
tarily," but  to  imply  the  doing  of  the  act 
with  a  bad  purpose.  Commonwealth  r. 
Kneeland,  37  Mass.  {20  Pick.)  220. 

This  same  signification  of  the  term  "  wil- 
ful *'  was  adopted  in  the  case  of  State  v. 
Clark,*29  N.  J  L.  (5  Dutch  )  96,  the  charge 
being  that  the  defendant,  in  the  language 
of  the  statute,  wilfully  destroyed  a  fence 
on  land  in  the  possession  of  another;  the 
defendant  was  permitted  to  show  that  he 
did  the  act  under  claim  of  title  to  the 
premises.  Folwell  v.  State,  49  N.  J.  L.  (20 
V  rj^i ;  s.  c ,  s  Cent  Rep.  353. 

Btu  Betign.  —  A  person  was  indicted 
under  the  Act  prohibiting  the  wilfully  and 
maliciously  tearing  down  of  a  sheriff's  ad- 
vertisement. Held,  that  the  defendant  had 
the  right  to  show  that  he  tore  down  such 
paper  without  any  evil  design.  Folwell  v. 
State,  49  N.  J.  L.  (20  Vr.)  353 ;  s.  c,  5  Cent. 
Rep.  353. 

When  a  statute  prohibits  an  act  if  done 
intentionally,  without  any  words  being 
added  to  such  inhibition  indicating  that,  to 
render  the  forbidden  act  criminal,  it  must 
be  the  product  of  an  evil  mind,  it  becomes 
a  pure  question  of  statutory  construction 
whether  or  not  the  animus  of  the  person 
inculpated  was  an  element  of  the  crime. 

This  was  the  rule  adopted  in  New  Jersey 
in  the  case  of  Halsted  v.  State,  41  N.  J.  L. 
(12  Vr.)  552,  and  exemplified  in  the  case 
of  State  V.  Cutter,  36  N.  J.  L.  (7  Vr.)  125, 
—  in  the  latter  c.ise  the  court  deciding  that 
the  ///.v/.c  rrn  was  an  ingredient  of  the 
17 
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CRIMINAL  PROCEDURE.      Wluit 


Indictments  for  attempts,  whether  brought  under  statutes  or 
under  common  law,  should  set  forth  in  direct  terms  that  the  de- 
fendant attempted  to  commit  the  crime.*  The  acts  constituting 
the  alleged  attempt  should  be  set  forth  in  the  indictment* 

An  indictment  under  a  statute  may  state  the  act  in  the  lan- 
guage of  the  statute,  or  it  may  state  the  offence  by  setting  out 
the  substance  of  the  statute.^ 


statutory  offence  although  the  legislative 
language  was  simply  prohibitive  of  the  act 
described.  Folweil  v.  State,  49  N.  J.  L. 
r20  Vr. )  31 ;  s.  c,  5  Cent.  Rep.  353. 

Violating  Initurance  Laws.  —  An  infor- 
mation under  Vermont  statute.  No.  463, 
Acts  of  1884  (Rev.  L.  3615),  charging  an 
agent  with  receiving  risks  far  insurance  in 
behalf  of  a  foreign  insurance  company 
which  has  not  complied  with  the  statute, 
must  allege  assured's  name.  State  c/. 
Hover,  58  Vt.  496;  s.  c,  2  New  Eng.  Rep. 
201. 

1.  Commonwealth  v,  Roosnell,  143  Mass. 
2^z\  Sk  c,  3  New  Eng.  Rep^.  109;  Common- 
wealth z/.  Shedd,  140  Mass.  451 ;  s.  c,  i  New 
Eng.  Rep.  389 ;  Commonwealth  v,  Dennis, 
ro5  Mass.  162 ;  Commonwealth  v,  Sherman, 
105  Mass.  169;  Commonwealth  v.  Mc- 
Laughlin, 105  Mass.  460;  Christian  v. 
Commonwealth,  23  Gratt.  (Va.)  954  See 
;iIso  Commonwealth  v,  Thompson,  116 
Mass.  346. 

Where  an  indictment  alleged  that  the 
tlefendant  **in  the  night-time  feloniously 
did  attempt  to  break  and  enter,  witn  intent 
the  goods  and  chattels  in  said  building  then 
and  there  being  found,  then  and  there  fe- 
loniously to  steal,  take  and  carry  away; 
and  in  such  attempt  did  certain  acts,  but 
"  was  then  and  there  intercepted  and  pre- 
vented in  the  execution  of  said  offence,"  it 
was  held  to  be  sufficient.  Commonwealth 
V.  Flynn.  57  Mass.  (3  Cush.)  529;  Com- 
monwealth V,  McLaughlin,  105  Mass.  460 ; 
Commonwealth  v.  Shedd,  140  Mass.  451 ; 
ft.  c,  I  New  Eng.  Rep.  389. 

2.  State  V.  Brown,  95  N.  C.  685. 

In  an  indictment  under  2  NT  Y.  Rev. 
.Stat.  698,  §  3,  for  attempting  to  commit  an 
offence,  the  particular  manner  in  which  the 
attempt  was  made  is  immaterial,  and  need 
not   be  alleged.     People  v.  Bush,  4  Hill 

<N.Y.)fV. 

3.  Criminal  Negligence.  —  Thus  an  in- 
<Iictment  under  the  statute  charging  man- 
slaughter in  causing  the  death  of  a  human 
being,  by  culpable  negligence  in  the  con- 
struction of  a  building,  is  good.  People 
■V.  Buddensiek,  103  N.  Y.  487 ;  s.  c,  4  Cent. 
Rep.  787. 

Evidence.  —  A  piece  of  brick  and  mortar 
irom  the  fallen  wall  of  the  alleged  defec- 
tive building  was  properly  adnr^itted  in  evi- 
4icnce,  as  confirming  the  opinion  of  a  com- 
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petent  witness  as  to  the  quality  of  the 
mortar,  and  to  enable  the  jurors  to  under* 
stand  the  difference  in  effect  between  the 
mortar  used  by  the  defendant  and  that 
properly  prepared.  People  v,  Buddensiek, 
103  N.  v.  487;  s.  c,  4  Cent.  Rep.  787. 

violating  jSlection  Laws.  —  In  an  indict- 
ment under  Ohio  Rev.  Stat.  §  7061,  as 
amended  Feb.  I7,'i88i  (78  Ohio  L.  30),  it 
is  not  necessary  to  set  out  a  copy  of  the 
poll-book  or  tally-sheet  on  which  the  offence 
was  committed,  nor  is  the  purport  thereof 
required.  It  is  sufficient  to  describe  it  by  the 
designation  "poll-book,"  or  "tally-sheet," 
and  to  aver  that  the  defendant  wrongfollv 
and  fraudulently  changed,  altered,  erased, 
or  tampered  with  a  "name,"  "word,"  or 
"  figure  "  contained  in  such  poll-book  or 
tally-sheet,  as  the  facts  may  require,  setting 
forth  the  nature  and  cbaraaer  of  the  altera- 
tion made,  and  that  it  was  done  with  intent 
to  defeat,  hinder,  or  prevent  a  fair  expres- 
sion of  the  will  of  the  people  at  an  eleaion. 
State  V,  Granville,  45  Ohio  St.;  s.  c,  10 
West.  Rep.  656. 

Blackmailing.  —  Where  one  was  indicted 
under  the  New  York  Penal  Code,  §  5  A 
for  blackmail,  in  sending  a  letter  to  the 

Crosecutor,  stating  that  the  writer  bad 
een  informed  that  complainant  had 
gotten  a  certain  unmarried  female  with 
child,  and  intimating  that  legal  proceed- 
ings would  be  taken  to  enforce  prose- 
cutor's liability  unless  he  made  voluntary 
provision  for  the  mother  and  child,  and 
asking  whether  he  was  willing  to  do  this 
to  avoid  publicity,  held^  that  an  averment 
in  the  indictment  that  the  defendant,  for 
the  purpose  of  extorting  money  from  the 
prosecutor,  threatened  to  expose  him,  to 
disgrace  him  with  the  criminal  acts  stated, 
implies  that  defendant  knew  the  charge 
contained  in  the  letter  was  false ;  that  an 
admission  in  the  record  that  evidence  was 
given  tending  to  prove  the  acts  charged 
covered  an  averment  that  it  was  a  scheme 
to  extort  money  by  making  a  false  charge ; 
that  the  indictment  was  go^  in  substance, 
and  the  conviction  should  stand.  People 
V,  Wightman,  104  N.  Y.  598 ;  s.  c,  6  Cent 
Rep.  657. 

Lottery.  —  A  criminal  information  which 
charges  the  "wrongful  and  unlawful  sale 
of  a  certain  share  or  shares  in  a  Gertain 
lottery  and  device  in  the  nature  of  a  lottery, 
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CRIMINAL   PROCEDURE,     What  ihoold  contain. 


In  an  indictment  for  obtaining  goods  by  false  pretences  from 
a  partnership,  it  is  proper  to  charge  the  false  pretences  to  have 
been  made  to  the  partnership  by  its  firm  name,  and  the  owner- 
ship in  the  same  form.^ 


known  as  the  Louisiana  State  Lottery/'  is  cause,  in  which  the  facts  stated  do  not 

sufficient.    States.  Kaub»  19  Mo.  App.  149;  themselves   show    their  materiality,    and 

s.  c^  I  West.  Rep.  411.    See  State  v.  Mc-  there  is  no  allegation  of  the  materiality  of 

Williams,  7  Mo.  A  pp.  99.  the  facts  stated  in  the  affidavit,  as  to  the 

Upon  an  information  which  charges  de-  point  in  question.    State  v,  Anderson,  103 

fendant  with  the  **  wrongful  and  unlawful  Ind.  170;  s.  c,  i  West  Rep.  175;  Weathers 

sale  of  a  certain  share  or  shares,  in  certain  v.  State,  2  Blackf.  (Ind.)  278 ;  State  v  Hall, 

lottery-tickets,  in  a  certain  lotterv  and  de-  7  Blackf.  (Ind.)  25;  State  v.  Johnson,  7 

vice  m  the  nature  of  a  lottery.  Known  as  Blackf.  (Ind  )  49.    In  this  last  case  it  was 

the  Louisiana  State  Lottery,"  etc ,  he  was  held^  also,  that  it  is  perjury  to  swear  falsely 

tried,  found  guilty,  and  sentenced  to  pay  a  to  a  material  point  in  an  affidavit  for  the 

fine  of  1^1 ,000.    lie  thereupon  moved  in  continuance  of  a  cause.    Gallaway  z/.  State, 

arrest  of  judgment,  on  the  ground  that  the  29  Ind.  442  ;  Hendricks  v.  State,  26  Ind. 

information  states  no  cause  of  action  against  493 ;  State  v  McCormick,  52  Ind.  169.    Sec 

him,  because  it  fails  to  state  where  the  also  State  v,  Flagg,  25  Ind.  244;  Bishop's 

Louisiana  State  Lottery  is  located,  or  that  Crim.  Pro.  §  921. 
said  lottery  has  a  veritable  and  bona  fide       In  ^he  case  of  State  v.  Flajgg,  27  Ind.  24, 


existence,  or  that  defendant  conducted  the 
business  of  selling  as  a  vocation.  The 
court  held  that  the  information  was  suffi- 
cient. State  V.  Kaub,  19  Mo.  A  pp.  140; 
s.Cn  I  West.  Rep.  411 ;  State  v,  McWil- 
liams,  7  Mo.  App  99. 

Y«rifioati<m.  —  Such  an  information  is 
sufficiently  verified  *'  upon  information  and 


an  affidavit  was  filed  with  interrogatories 
for  the  purpose  of  procuring  a  continuance. 
It  was  said :  **  The  indictment  in  this  case 
alleges  that  the  interrogatories  and  affidavit 
were  filed  for  the  purpose  of  procuring  a 
continuance.  It  was,  therefore,  an  affidavit 
required  by  law,  and  if  false,  and  wilfully 
and    corruptly  made,  as    the    indictment 


belief*  ot  the  affiant.    State  v,  Kaub,  19  charges,  was'  clearly  within    the    statute 

Mo.  App.  I4p;  s  c,  1  West.  Rep.  411.  definmg  perjury.    It  was  held  that  the  ma- 

That  the  mformation  is  not  verified  by  teriality  of  the  facts  stated  in  the  affidavit 

an  affidavit  stating  affiant's  knowledge  of  must  be  shown.    Under  these  decisions, 

the  facts  sworn  to,  but  only  by  an  affidavit  the  affidavit  for  a  continuance  upon  which, 

stating  that  the  facts  are  true  according  to  in  the  case  before  us,  perjury  is  predicated, 

affiant's  knowledge  and  belief,  is  an  objec-  is  an  affidavit  required  by  law;  and  hence 

tion  without  merit.    This  objection  was*  the  materiality  must  appear  from  the  facts 

fully  examined  in  State  v.  Fitzporter,  16  stated,  or  by  an  express  allegation  in  the 

Mo.  App.  282,  and  was  found  untenable,  indictment,  if  such  an  allegation  is  the 

See  State  v,  Kaub^  19  Mo.  App.  149;   i  proper  mode  of    showing    it,  under  our 


West.  Rep.  41  r. 

Perjury. — Averments,  in  an  indictment 
for  perjury  in  the  verification  of  a  quarterly 
report  required  of  a  State  bank,  that  the 
defendant  had  full  and  certain  knowledge 
as  to  the  real  and  true  condition  of  the 
bank  in  respect  to  the  matters  in  question, 
ana  well  knew  that  the  facts  were  other 
than  as  stated  in  the  report,  and  well  knew 
that  the  statements  in  the  report  were  false, 
—  amount  to  an  allegation  that  the  state- 
ments were  false.  The  objection  that  such 
indictment  is  argumentative  goes  only  to 
its  form,  and  is  not  fatal.  People  v, 
Clements  (N  Y.),  9  Cent.  Rep.  698;  N;  Y. 
Code  Crim  Proc.  §  285. 

In  an  indictment  for  perjury  under  sect. 
2006  of  the  Revised  Statutes  of  1881,  it 
must  appear  by  a  specific  averment,  or  by 
the  statement  of  facts,  that  the  false  swear- 
ing was  touching  matters  materia)  to  the 
point  in  question ;  and  this  rule  ap])]ies  to 
an  affidavit  to  secure  a  continuance,  in  a 


criminal  practice.**  See  Burk  v.  State,  81 
Ind.  128. 

1.  State  V,  Williams,  103  Ind.  235;  s.  c.,. 
1  West.  Rep.  18S. 

In  the  case  of  Commonwealth  v.  Harley» 
48  Mass  (7  Mete.)  462,  the  charge  was,  that 
the  defendants  "did  designedly  and  falsely 
pretend  and  represent  to  said  George  H. 
Blake  &  Co.  that,"  etc..  it  was  held  that  the 
indictment  was  sustained  by  proof  that 
the  representation  was  made  to  a  clerk 
of  the  firm.  See  Stoughton  v.  State,  2 
Ohio  St.  562;  Commonwealth  v.  Call,  38 
Mass.  (21  Pick.)  515;  2  Whart.  Cr.  L.  §§ 
1171-1212. 

False  Pretences.  —  An  averment  in  the 
•indictment  that  "relying  on  said  false  rep- 
resentations," etc.,  is  a  sufficient  averment 
that  the  representations  were  believed  to  be 
true.  Slate  v.  Williams,  103  Ind.  235; 
s.  c,  I  West.  Rep.  1S8;  Clifford  v.  State. 
56  Ind.  245. 

Averments  that,  for  the  purpose  of  ob- 
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Under  a  statute  providing  that  whoever  maliciously  or  mis- 
'chievously  injures  the  property  of  another  shall  be  fined  not  more 
than  twofold  value  of  the  damage  done,  —  in  order  that  the  court 
may  determine  the  amount  of  the  fine  to  be  imposed,  the  amount 
of  damages  done  must  be  alleged  and  proved ;  and  it  must  be 
made  to  appear  by  the  affidavit,  information,  or  indictment,  that 
the  property  was  injured.^ 

(i)  Setting  out  Statutes,  —  An  indictment  which  follows  sub- 
stantially the  language  of  the  statute,  and  apprises  the  defendant 
of  the  offences  charged,  sufficiently  describes  the  statutory 
offence.*    And  when  a  statute  in  defining  a  crime  refers  by  name 


taining  "credit,"  certain  false  representa- 
tions were  made,  and  that  by  means  of  the 
representations  thus  made  defendant  did, 
then  and  there,  obtain  "  on  credit "  certain 
goods,  etc.,  where  it  does  not  appear  from 
the  allegations  whether  the  goods  were 
obtained  as  a  result  of  negotiations  for  a 
purchase,  loan,  or  exchange,  but  simply 
that  they  were  obtained  "on  credit,"  are 
too  uncertain,  no  connection  appearing  be- 
tween the  false  pretences  and  obtaining  of 
the  goods.  State  v.  Williams,  103  Ind. 
235;  s.  c,  I  West.  Rep.  188. 

In  Commonwealth  v.  Strain,  51  Mass. 
(10  Mete.)  521,  it  was  said  "that  the  sale 
or  exchange  ought  to  be  set  forth  in  the 
indictment,  and  that  the  false  pretences 
should  be  alleged  to  have  been  made  with 
a  view  to  effect  such  sale  or  exchange,  and 
that  by  reason  thereof  the  party  was  induced 
to  buv  or  exchange,  as  the  case  may  be." 
See  also  State  v,  Fhilbrick,  31  Me.  401. 

In  the  case  last  cited,  tne  indictment 
averred  that,  by  means  of  certain  false  pre- 
tences, the  accused  did  then  and  there 
knowingly  and  designedly  obtain  one  horse 
of  the  value  of  fifty  dollars  from  one  Goff. 
It  was  held  bad  because  it  contained  no 
allegation  that  by  reason  of  such  false  pre- 
tences Goff  was  induced  to  sell  or  exchange 
his  horse.  See  Todd  v.  State,  31  Ind.  514 ; 
State  V.  Orvis,  13  Ind.  569;  Johnson  v. 
State,  1 1  Ind.  481 ;  Jones  v.  State,  50  Ind. 
473;  Wagoner  v.  State,  90  Ind.  504. 

1.  State  V,  McKee,  109  Ind.  497 ;  s.  c,  7 
West.  Rep.  920. 

Malieioni  Misehiel  —  In  order  that  the 
court  may  determine  the  amount  of  fine  to 
be  imposed,  the  amount  of  damages  done 
must  be  alleged  and  proved.  The  damages, 
too,  must  result  from  an  injury  to  the 
property;  and  hence  it  must  oe  made  to 
appear  by  the  affidavit,  information,  or  in- 
dictment, that  the  property  was  injured.* 
If  no  injury  is  shown,  no  crime,  as  defined 
by  the  statute,  is  shown ;  and  if  injury  to  the 
property  be  shown,  and  no  amount  of  dam- 
age resulting  from  that  injury,  the  affidavit, 
information,  or  indictment  is  msufficient,  be- 
cause the  court  cannot  measure  the  fine  to 


be  imposed,  and  hence  cannot  pronounce 
the  judgment  provided  by  the  statute. 
These  things  must  be  so  shown  by  the 
affidavit,  information,  or  indictment,  that 
the  defendant  may  be  apprised  of  what  he 
is  to  meet.  Brown  v.  State,  76  Ind.  85; 
State  V,  Cole,  90  Ind.  112;  Sample  v.  State, 
104  Ind.  289;  s.  c,  2  West.  Rep.  253. 

Malieious  Trespass. —An  affidavit  that 
the  defendant  on,  etc.,  at,  etc,  "did  then 
and  there  unlawfully  and  maliciously 
throw  down  the  fence,  and  pass  over  the 
enclosed  lands  of  this  affiant,  situated  in 
said  county  and  State,  to  this  affiant's 
damage  in  the  sum  of  five  dollars,  con- 
trary,"' etc.,  is  too  vague  and  indefinite. 
Wherever,  in  a  prosecution  for  malicious 
trespass,  it  may  l)e  sufficient  to  allege 
damage  to  the  owner  instead  of  injun-  to 
the  property,  it  must  appear  that  the  prqi- 
erty  was  injured,  that  it  was  the  property 
of  the  person  damaged,  and  that  the  dam- 
ages to  the  >owner  resulted  directly  from 
such  injury.  State  v,  McKee,  109  Ind. 
497  ;  s.  c  7  West.  Rep.  290. 

2.  Baysinger  v.  People,  1 1  $  III.  419;  s,  c, 
±  West.  Rep.  839;  Commonwealth  r. 
Bearse,  108  Mass.  487 ;  Commonwealth  r. 
Galavan,  91  Mass.  (9  Allen),  271;  Com- 
monwealth z^.  Hobbs,  140  Mass.  443;  s.c^ 
I  New  Eng.  Rep.  541 ;  State  v.  West,  21 
Mo.  App.  309;  s.  c,  4  West.  Rep.  747; 
State  V.  Bayne,  88  Mo.  604;  s.  c,  4  West 
Rep.  649;  State  v,  Fulton,  19  Mo.  680; 
Slate  V.  Batson,  31  Mo.  343;  State  f. 
Slubblefield,  32  Mo.  563 ;  State  v,  Rochra, 
61  Mo.  82;  State  v.  Hedrick,  20  Mo. 
App.  629;  s.  c,  2  West.  Rep.  591;  1 
Bish.  Crim.  Proc.  §§  611,  612;  State  r. 
West,  2!  Mo.  App.  309;  s.  c,  4  West.  Rep. 
747 ;  Mincher  v.  State  (Md.),  5  Cent.  Rep. 
768. 

The  court  say,  in  State  v.  West,  nr/ra, 
that,  "  conceding  to  appellant  that  the  in- 
dictment is  technically  defective  in  this 
respect,  his  objection  comes  too  late.  It 
was  not  raised  in  the  court  below.  After 
verdict  such  defects  are  cured  by  the 
Statute  of  Jeofails,"  §  1821,  Mo.  R.  S. 

An  indictment  for  a  statutory  offence 
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to  another  well-known  crime,  and  makes  such  named  crime  a  con- 
stituent of  the  defined  crime,  —  in  an  indictment  for  the  latter  it 
is  not  sufficient  to  use  the  mere  statutory  language^  but  the  par- 
ticulars constituting  the  named  crime  must  be  shown.* 


need  not  be  in  the  exact  words  of  the 
statute,  but  other  words,  if  conveying  the 
same  meaning,  may  be  used;  hence  an^ 
indictment  under  the  statute  for  perjury, 
where  the  word  "  falsely "  is  omitted,  and 
in  its  stead  the  word  "feloniously"  is 
used,  taken  in  connection  with  the  charge, 
that  the  affidavit  sworn  to  by  defendant 
was  false,  and  that  defendant  well  knew 
that  the  affidavit  and  all  matters  stated 
therein  were  wholly  false,  and  that  he  wil- 
fully, knowingly,  and  voluntarily  committed 
wiltul  and  corrupt  perjury,  render  the  word 
"feloniously"  e<^uivalent  to  the  word 
"  falsely,"  as  used  m  the  statute.  State  v, 
Anderson,  103  Ind.  170;  s.  c,  i  West. 
Rep.  17  q;  Shinn  v.  State,  68  Ind.  423; 
State  V.  Walls,  54  Ind.  561 ;  State  v.  Gil- 
bert, 21  Ind.  474;  Malone  v.  State,  14  Ind. 
219. 

It  is  sufficient  where  the  indictment 
charges  the  offence  in  the  language  of  the 
statute,  changing  the  disjunctive  to  the  con- 
junctive form.  Seacord  v.  People  (111.), 
10  West.  Rep.  915;  McCutcheon  v.  People, 
69  111.  601 ;  Warringer  v.  People,  74  111. 
346;  Cole  V,  People,  84  111.  216;  Fuller 
?'.  People,  92  111.  184. 

Craelty  to  AnimftU.  —  An  affidavit  which 
charges  that  the  defendant  "  did  then  and 
there  unlawfully  and  cruelly  torture,  tor- 
ment, and  needlessly  mutilate  a  certain 
animal,  to  wit,  a  goose,  the  property  of 
some  person  or  persons  to  the  amant 
unknown,  by  then  and  there  unlawfully  tur- 
pentining and  burning,  in  a  cruel  and  wan- 
ton manner,  the  said  goose,"  is  a  sufficient 
charge  of  an  offence  under  Ind.  Rev.  Stat. 
1881,  §  2 Id.  State  V.  Bruner,  in  Ind. 
98 ;  s.  c,  9  West.  Rep.  602. 

Forgery.  —  An  indictment  for  forgery 
is  sufficient  where  it  charges  the  offence 
in  the  language  of  the  statute,  and  sets  forth 
the  instrument  according  to  its  tenor ;  and 
it  is  not  necessary  to  its  validity,  under 
.Mo.  Rev.  Stat.  1879,  §  1386,  that  it  should 
charge  an  intent  on  the  part  of  defendant 
to  defraud  any  particular  person.  State  v. 
Rucker  (Mo.),  11  West.  Rep.  457. 

A  Complaint  for  a  Penalty  for  a  statutory 
offence  may  be  in  the  words  of  the  statute, 
without  a  particular  detail  of  facts  and  cir- 
cumstances, when,  by  using  those  words, 
the  act  in  which  the  offence  consists  is 
fully  and  expressly  alleged.  Common- 
wealth V,  Richardson,  142  Mass.  71 ;  s.  c, 
2  New  Eng.  Rep.  1 53. 

It  is  a  well-settled  rule  that  an  indict- 
ment may  be  made  in  the  words  of  a  statute. 


without  a  particular  detail  of  facts  and  cir- 
cumstances, when  by  using  those  words  the 
act  in  which  an  offence  consists  is  fully, 
directly,  and  expressly  alleged,  without  any 
uncertainty  or  ambiguity.  Commonwealth 
V.  Welsh,  73  Mass.  (7  Gray)  324;  Com- 
monwealth V.  Barrett,  108  Mass.  302; 
Commonwealth  z/.  Tiffany,  119  Mass.  302; 
Mass.  Pub.  Stat.  chap.  91,  §  27. 

Violation  of  Game  and  Fuh  Laws.  — 
In  an  indictment  under  the  Act  of  March 
22,  1886,  relating  to  game-fish,  it  is  suffi- 
cient to  describe  the  interdicted  material 
alleged  to  have  been  unlawfully  put  in 
the  Take  as  "  acid  "  in  the  language  of  the 
statute,  without  specifying  what  particular 
acid  it  was.  The  first  two  counts  of  the 
indictment  are  defective  in  this  case,  be- 
cause there  is  no  averment  that  the  acid 
was  discharged  into  the  water  in  such 
quantity  as' would  prove  fatal  to  the  fish 
therein,  nor  that  any  of  said  fish  had  per- 
ished in  consequence  of  the  defendant's 
act.  It  is  not  necessary,  in  legislation 
amending  statutes,  to  set  forth  the  amended 
statute,  and  also  the  statute  as  it  was  before 
amendment.  The  mischief  to  be  remedied 
by  the  constitutional  amendment  does  not 
require  it,  nor  does  the  language  of  the 
Constitution.  It  is  sufficient  to  set  forth 
the  amended  Act  in  full.  State  v.  Amer. 
Forcite  P.  M.  Co.  (N.  J.),  9  Cent.   Rep. 

495- 

In  IncUctinents  for  Misdemeanors  created 
by  statute,  it  is  sufficient  to  charge  the 
offence  in  the  words  of  the  statute,  subject 
to  the  qualification  that  the  crime  must  be 
set  forth  with  such  certainty  as  will  ap- 
prise the  accused  of  the  offence  imputed 
to  him.  State  v.  Stimson,  24  N.  J.  L,  (4 
Zab.)  9;  State  «/.  Thatcher,  35  N.  J.  L. 
(6  Vr.)  445;  State  v,  Halsted,  39  N.  J.  L. 
(10  Vr.)  402;  State  v.  Startup,  39  N.  J.  L. 
( 10  Vr.)  423 ;  State  v,  Amer.  Forcite  P.  M. 
Co.  (N.  J.)  9  Cent.  Rep.  495. 

Indictment  for  Murder. —  In  an  indict- 
ment for  murder,  when  the  fact  that  the 
killing  was  in  the  commission  of  a  rape  is 
relied  on  to  make  such  killing  murder  in 
the  first  degree,  a  count  in  the  general 
form  authorized  by  section  45  of  the  Crim- 
inal Procedure  Act  is  sufficient.  Titus  v. 
State,  49  N.  J.  L.  (20  Vr.)  36;  s.  c,  5  Cent. 
Rep.  816. 

1.  Titus  V.  State,  49  N.  J.  L.  (20  Vr.)  36 ; 
s.  c,  5  Cent.  Rep.  816. 

"Generally  where  a  statute  merely  desig- 
nates an  offence  by  the  use  of  some  word, 
technical  or  otherwise,  yet  does  not  describe 
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Offences  prescribed  and  defined  by  a  statute  must  be  charged 
in  the  language  of  the  statute,  or  in  language  equivalent  thereto ; ' 
and  an  indictment  which  sets  forth  the  offence  created  by  the 
statute  neither  in  the  words  of  the  statute  nor  in  equivalent  words, 
is  insufficient.* 

Where  a  statute  denounces  an  offence  bearing  close  relation 
to  a  common-law  offence,  such  offence  may  be  charged  in  the 
language  of  a  statute,'  and  must  set  forth  all  the  constituent  facts 
and  circumstances  necessary  to  bring  the  accused  within  the 
statutory  provisions.* 

Acts  forbidden  disjunctively  by  statute  may  generaUy  be  charged 
conjunctively  in  one  count  ot  the  indictment.* 

An  indictment  based  on  a  statute  must  contain  forms  of  expres- 
sion and  descriptive  words  contained  therein  to  bring  the  offence 

the  constituents  of  the  offence,  the  indict-  An  ladietBflBt  for  Ohctni«tioiiof  Sg^- 

ment  must  state  it  according  to  its  legal,  way,  good  at  common  law,  will  be  upheld, 

and   sometimes   its   aurtual,    particulars."  although   it   is   not  within   the  express 

I  Bish.  Cr.  Proc  §  373 ;  Titus  v.  State,  49  terms  of  the  statute.     State  v.  Turner,  21 

N.  J.  L.  (20  Vr.)  36;  s.  c,  5  Cent.  Rep.  Mo.  App.  324;  s.  c,  4  West.  Rep.  239- 

816.  '^BurgUriootlj.**  —  In    an   indictment 

An  Iadiotiii«&t  for  XaaalaiiglLtor  Vj  Gul-  under  chapter  3463,  Florida  Laws  1883,  it 

pable  Vagligeneo  in  the  construction  of «  is  not  necessary  to  charge  that  the  entry 

building,  under  N.  Y.  Penal  Code,  secs.>  was  **  burglariously,'*  nor  is  it  necessary  to 

193-195,  which  substantially  complies  with  allege  the  ownership  of  the  building  in 

the  provisions  of  the  sections,  and  with  sec  any  particular  individual.    The  crime  is  a 

284  of  the  Code  Criminal   Procedure,  is  statutory  one.    Tilly  o.  State,  21  Fla.  242. 

sufficient.    People  v,  Buddensiek,  103  N.  Y.  The  luiif trafead  Pdlioe  H«ws  tnd  Ths  fo- 

487 ;  s.  Cn  4  Cent.  Rep.  787.  liee  Oftietta  are  publications  specially  enn 

1.  Tilly  V.  State,  21  Fla.  242 ;  Baysinger  merated  in  the  Texas  statute  (Art  4675, 
V,  People,  115  111.  419;  s.  c,  2  West.  Rep.  Gen.  Laws,  17  Leg.  Special  Sess.  p.  18)  as 
S39;  Commonwealth  v.  Dyer,  128  Mass.  among  those  the  sale  of  which  cannot  be 
70 ;  State  v.  Jones,  33  Vt.  443 ;  State  v,  pursued  as  an  occupation,  without  the  pay 
Cook,  38  Vl  439 ;  Reg.  v,  Rowlands,  5  Cox  ment  of  the  tax  levied  therefor ;  and  it  was 
C.  C.  437;  I  Whart.  Cr.  L.  §  364.  not  necessary  that  the  indictment  should 

Other  Words  of  Equiyalent  Meaning  to  further   describe    them    than    by  aame. 

these  employed  by  the  statute  may  be  used.  Baldwin  v.  State,  21  Tex.  App.  591. 

Franklin  v.  State,  108  Ind.  47 ;  s.  c,  6  West.  The  Texas  Penal  Code,  Art.  756^  reauir- 

Rep.  270,  271 ;  State  v.  Anderson,  103  Ind.  in^  dealers  in  cattle  to  make  report  ot  all 

170;  s.  c  I  West.  Rep.  175;  State  z/.  Ah  animals  slaughtered,  those  raised,  and  those 

Sam,  14  Oreg.  348;  State  v,  McGaffin,  36  purchased,  an  indictment  charging  that  dc- 

Kan.  3 15.  fendant  failed  to  make  report  of  all  animals 

The  Supreme  Court  of  Indiana  say  that  purchased  and  slaughtered,  is  sufficient, 

it  is  well  settled  that  an  indictment  or  in-  Kinney  v.  State.  21  Tex.  App.  348. 

formation  will  be  upheld  if  it  uses  words  of  8.  State  v.  Philbin,  38  La.  An.  964. 

equivalent  meaning  to  those  employed  by  4.  State  v.  Gabriel,  88  Ma  631 ;  s.  c.,  5 

the  statute  in  defining  the  offence.     Hen-  West.  Rep.  ^o. 

ning  V,  State,  106  Ind.  386;  Riggs  v.  Stale,  The  rule  is,  that,  where  the  indictment 

104  Ind.  261;  State  v.  Anderson,  103  Ind.  is  based  upon  a  statute  creating  the  offence. 

170;  s.  c,  I  West.  Rep.  175.  an  offence  unknown  to  the  common  law, 

The  word  "feloniously"  is  used  instead  the  indictment  must  set  forth  all  the  con 

of  the  word  **  unlawful,"  and  it  is  a  word  of  stituent  facts  and  circumstances  necessary 

much  more  force  and  more   comprehen-  to  bring  the  accused  perfectly  within  the 

sive  meaning   than   the  word  "unlawful."  statutory  provisions.     People  v.  Allen,  5 

Shinn  v.  Slate,  68  Ind.  423  ;  Haysr^.  State,  Denio  (N.  Y),  76;  Mall  v.  State,  3  Coldw. 

77  Ind.  450  ;  Franklin  v.  State,  47  Ind.  47  ;  (Tenn.)  125  ;  State  v.  Gabriel,  88  Mo.  631; 

s.  c,  6  West.  Rep.  270;  Whart.  Cr.  PI.  &  s.  c,  5  West.  Rep.  340;  Bish.  Stat  Cr.  §§ 

Pr.  §  269.  418,  42 r,  422 ;  I  Arch.  Cr.  Pr.  p.  68,  note  i. 

2.  Plum  z'.  Studebaker  Bros.,89Mo.  162;  6.  State  v.  Wood,  14  R.  I.  151.  Sec 
s.  c,  4  West.  Rep.  646.  Staie  c  Cohvfll,  3  R.  I.  284^ 
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precisely  within  the  definition.  A  less  degree  of .  precision  is 
required  where  descriptive  words  are  not  used.  When  words  of 
equivalent  import  may  make  the  charge  certain,  it  will  be  suffi- 
cient.* 

(2)  Negativiug  Provisions  and  Exceptions.  —  An  indictment 
need  not  negative  an  exception  contained  in  the  statute,  unless 
such  exception  be  necessary  to  a  complete  definition  of  the 
offence,*  because  negative  averments  are  not  required  unless  an 
exception  is  made  in  the  enactment  clause.' 

Exceptions  riot  so  incorporated  with  the  clause  defining  a  statu- 
tory offence  as  to  become  a  material  part  of  the  definition  of 
the  offence,  is  matter  of  defence,  and  need  not  be  negatived  in  the 
indictment^     If  the  statute  forbids  the  doing  of  an  act  without  the 


1.  State  t^.  Emerich,  87  Mo.  no;  s.  c, 
I  West.  Rep.  760. 

2.  Territory  v.  Burns,  6  Nf  ont.  Ter.  72. 

According  to  Chitty,  when  a  statute  con- 
tains provisions  and  exceptions  in  distinct 
clauses,  it  is  not  necessary  to  state  in  the 
indictment  that  the  defendant  does  not 
come  within  the  exceptions,  or  to  negative 
the  provisions  it  contains,  i  Chit.  Cr.  L. 
283  b,  284.  See  also  Whitwicke  v.  Osbas- 
ton,  I  Lev.  26;  Wade  v.  Kipton,  i  Sid.  303; 
Southwell's  Case,  Poph.  93,  94;  Rex  v. 
Jarvis,  i  Bur.  148;  Rex  v,  Pemberton,  2 
Burr.  1037 ;  8.  c,  I  W.  Bl.  230 ;  3  Barn.  & 
Cres.  136;  Hex  v,  Bryan,  2  Str.  iioi ;  Rex 
r.  Stone,  i  East,  640,  and  notes;  Rex  v. 
Baxter,  5  T.  R.  83;  i  Hale,  P.  C.  171;  2 
Hawk.  P.  C.  25,§  f  12;  Bac.  Abr.  tit.  "In- 
dictment," H  2;  Burn.  Jur.  tit.  **  Indict- 
ment," IX.;  I  Chit.  PI.  (4th  ed.)  322. 

Neither  is  it  necessary  to  allege  that  he 
is  not  within  the  benent  of  its  provisos, 
though  the  purview  should  expressly  notice 
them,  as  bv  saying  that  none  shall  do  the 
act  prohibited,  except  in  the  cases  therein 
enumerated.  Wells  v.  Iggulden,  3  Barn. 
&  Cres.  186;  Steel  v.  Smith,  i  Barn.&  Aid. 
94;  SoathwelPs  Case,  Poph.  93>  94;  2 
Hawk.  P  C.  chap.  25,  §113. 

The  reason  is,  all  these  are  matters  of 
defence,  which  the  prosecutor  need  not  an- 
tici|)ate,  because  they  are  more  properly  to 
come  from  the  prisoner.  Rex  v.  Baxter, 
5  T.  R.  83;  Rex  «/.  Pemberton,  i  W.  Bl. 
230 ;  s.  c,  2  Bur.  1037 ;  2  Hawk.  P.  C.  chap. 

^S*%  "3- 

8.  State  V.  Duggan  (R.  I.),  Index  Z,  17 ; 
s.  c,  3  New  Eng.  Rep.  137 ;  State  v.  Rush, 
13  R.  I.  198;  State  V,  Ci'Donneil,  10  R.  I. 
472. 

The  Eole  of  pleading  a  Statute  contain- 
ing an  exception  or  a  proviso  is  usually  ex- 
pressed in  the  text-books  as  follows :  namely, 
"If  there  is  an  exception  in  the  enacting 
clause,  the  party  pleading  must  slvnv  that 
his  adversary  is  not  within  the  exception ; 
bat  if  there  be*  an  exception  in  a  subsequent 
4C,  of  L.  — 4S 


clause  or  a  subsequent  statute,  that  is  mat- 
ter of  defence,  and  is  to  be  shown  by  the 
other  party  *•  See  i  Ben.  &  H.  Lead.  Gas* 
255.  256;  8  Am.  Jur.  234. 

Bishop  says,  that  **  while  this  rule  is  a 
correct  one  as  applied  in  most  circum- 
stances, it  is  not  of  universal  application ; 
or,  at  least,  it  is  not  full  enough  to  furnish 
a  universal  guide."    i  Bish.  Cr.  Proc  384^ 

§  635- 

It  is  laid  down  as  a  genera!  rule,  that 
"when  an  indictment  is  drawn  uix>n  a 
statute,  the  pleader  must  keep  reasonably 
near  to  the  words  of  the  statute,  or  there 
will  be  a  variance,*'  and  the  indictment 
therefore  defective.  See  State  v.  Keen,  34 
Me.  500;  State  w.  Wade,  34  N.  H.  495; 
Sute  w.  Abbey,  29  Vt.  60,  66. 

Thelndiaua  Rev.  Sut.  1881,  sec  2066, 
declares  the  doing  of  any  one  of  a  number 
of  distinct  and  separate  acts  a  crime,  to 
which  precisely  the  same  punishment  is 
affixed.  The  doing  of  any  one  or  more  of 
the  prohibited  acts  bv  the  same  person, 
at  the  same  time,  constitutes  but  a  single  of- 
fence, which  may  be  charged  in  the  same 
count  of  an  indictment,  without  subjecting 
it  to  the  imputation  of  duplicity.  Thus  the 
indictment  need  not  negative  the  exception 
contained  in  the  proviso,  authorizing  towns 
and  cities  to  enact  ordinances  to  protect 
the  public  health.  Mergentheim  v.  State, 
107  Ind.  567 ;  s.  c,  5  West,  Rep.  851. 

4.  State  V.  El  am,  21  Mo.  A  pp.  290;  s.  c, 
3  West.  Rep.  787 ;  i  Ben.  &  H.  I^ad.  Cas. 
2S«;.  256;  8  Am.  Jur.  2^4. 

negativing  Exceptions^ —  Thus,  where  a 
statute  providing  that  a  person  "shall  not, 
except "  under  circumstances  named,  do  a 
certain  thin^,  as  to  work  on  the  Lord's  Day,. 
—  State  «/.  Barker,  18  Vt.  195,  —  or  selling 
liquor  on  such  day,  —  Commonwealth  v. 
Maxwell,  19  Mass.  (2  Pick.)  139.  —  or  selling 
Hf|nors  without  a  license,  —  see  Elkins  v. 
State,  13  Ga.  435;  Urutton  v.  State,  4  Ind. 
60T ;  Kinser  v.  Slate,  9  Ind.  543;  Howe  v. 
State,  10  Ind.  423;  Rex  v.  Palmer,  i  Leach 
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authority  of  one  of  two  things,  the  indictment  must  negative 
the  existence  of  both.  Exceptions  in  the  enactment  clause  must 
be  negatived  in  the  indictment,  but  an  exception  in  a  subsequent 
^clause,  or  subsequent  statute,  is  matter  of  defence.^  When  a 
proviso  to  a  statute  attaches  a  qualification  or  limitation  by  which 
particular  cases  are  excepted  from  the  operation  of  the  enact- 
ment, it  is  not  necessary  that  an  indictment  under  the  statute 
shall  negative  the  proviso ;  but,  when  the  proviso  makes  the  ex- 
istence of  any  fact  an  essential  element  of  the  offence,  or  neces- 
sary  to  a  conviction  under  it,  the  indictment  must  allege  the 
existence  of  the  fact.* 

It  is  a  general  rule  recognized  by  all  courts,  that  no  indictment 
is  sufficient  which  alleges  an  act  or  omission  in  itself  innocent, 
unless  it  proceed  to  disclose  circumstances  which  render  such  act 
or  omission  illegal.' 

/.  Counts,  —  An  indictment  very  frequently  contains  more  than 
one  count  or  charge.  The  object  of  the  insertion  of  more  than  one 
count  is  either  to  charge  the  defendant  with  different  offences, 
or  with  a  previous  conviction  ;  or  to  describe  the  single  offence  in 
other  terms,  so  that,  proof  of  one  description  failing,  he  may  be 
convicted  under  another.* 

It  is  a  general  rule,  that  more  than  one  offence  cannot  be 
charged  in  the  same  count ;  that  is,  a  count  must  hot  be  double, 
or  is  bad  for  duplicity.  Thus,  one  count  cannot  charge  the  pris- 
oner with  having  committed  a  murder  and  a  robbery.* 

Uth  ed.).  102;  1  East,  P.  C.  166,  167,—  6.  Szeeptioiii  to  the  Bnla.  —  There  are 

when  the  indictment  omits  to  negative  the  two  exceptions  to  the  rule ;  an  indictment  for 

exception,  it  will  be  bad.    See  I  Bishop's  burglary  usually  charges  the  defendant  with 

Cr.  Proc  §  636.  havmg    broken  -and   entered    the   house 

1.  Jefferson  £/.  People,  f 01  N.  Y.  19;$.  c,  with  intent  to  commit  a  felony,  and  also 
1  Cent.  Rep.  719.  See  also  i  Ben.  &  H.  with  having  committed  the  felony  intended. 
Lead.  Cas.  234.  And  in  indictments  for  embezzlement  by 

2.  Smith  V,  State,  81  Ala.  74.  clerks,  or  servants,  or  persons  cmploj'cd  in 
8.  I  Stark.  Cr.  PI.  (2d  ed.)  171;  I  Bishop,   the  public  service,  or  in  the  police,  the 

Cr.  Proc.  (2d  ed.)  637.  prosecution  may  charge  any  number  of  dis- 

But  it  is  sometimes  necessary  to  allege  tinct  acts  of  embezzlement,  not  exceeding 

a  negative  in  order  to  show  affirmatively  a  three,  which  may  have  been  committed 

prima  facie  case  of  an  offence  committed,  against  the  same  master  within  six  monihs 

.See  Crandall  7/.  State,  10  Conn.  339;  Mills  inclusive;    but  even  here  it   is  usual  to 

V,  Kennedy,  i  Bailey  (S.  C),  L.  17;  i  Bishop,  charge  the  different  acts  in  different  counts. 

Cr.  Proc.  (2d  ed.)  §  637.    But  see  Steel  v,  Harris,   Cr.   L.  343.     But   this  mailer  is 

Smith,  I  Barn.  &  Aid.  94.  subject  of  statutory  regulation  in  most  of 

4.  Thus,  an   indictment   for  wounding  the  States, 
generally  contains  a  count  for  doin^  griev-  Bulei  aa  to   charging  Offeneat.— The 
ous  boaily  harm.    Again,  an  indictment  rules  as  to  charging  a  defendant  with  dif- 
fer obtaining  goods  by  false  pretences  must  ferent  offences  in  different  counts  of  the 
state  the  false  pretence  correctly.    There-  same  indictment  are  as  follows: — 
fore,  in  order  to  prevent  a  failure  of  jus-  In  Treason.  —  In  an  indictment  fo^/rA^ 
tice  in  consequence  of  the  false  pretence  son^  there  may  be  diffeient  counts,  each 
*iot  being  properly  stated,  it  is  often  neces-  charging  the  defendant  with  different  spe- 
sary  to  insert  different  counts  laying  the  cies  of  treason ;  for  example,  compassing 
pretence  in  different  ways.    The  different  the  queen*s  death,  lev\-ing  war,  etc 
counts  are  tacked  on  by  the  insertion  of  In  an  IncUotment  for  Felony,  there  is  no 
"and  the  jurors  aforesaid,  upon  their  oath  objection  in  point  of  law  to  charging  scv- 
-aforcsaid,  do  say   that,"  etc.     Harris,  Cr.  eral  different  felonies  in  different  couijIn 
i.  342-3.  whether  such  felonies  be  of  a  different 
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g.  Duplicity,  —  Charging  two  or  more  distinct  offences  in  the 
same  count  of  an  indictment  is  denominated  "duplicity,"  which  is 
defined  as  "  multiplicity  of  distinct  matter  to  one  and  the  same 
thing,  whereunto  several  answers  are  required  ; "  *  also  as  "  alleging 
for  one  single  purpose  or  object  two  or  more  distinct  grounds  of 
complaint  or  defence,  when  one  of  them  would  be  as  effectual  in 
law,  or  both,  or  all."  * 

Duplicity  in  criminal  pleading  is  bad.  Two  or  more  distinct 
offences  should  in  no  instances  be  joined  in  one  count  of  an 
indictment.' 


character,  or  distinct  cases  of  the  same  sort  demeanor  may  contain  several  counts  for 
of  felony ;  for  example,  whether  they  be  a  different  offences,  even  though  the  judg- 
burglary  and  a  murder,  or  two  cases  of  ments  upon  each  be  different,  so  that  the 
murder.  But  in  practice^  as  this  course  legal  character  of  the  substantive  offences 
would  embarrass  the  prisoner  in  his  de-  charged  be  the  same.  Young  v,  R.,  3  T.  R. 
fence,  it  is  not  adopted;  and  it  will  be  105.  Thus,  evidence  of  several  assaults 
ground  for  quashing  the  indictment,  though  or  several  libels  will  be  received  on  the 
not  for  demurrer  or  arrest  of  judgment,  several  counts  of  the  same  indictment: 
If  it  IS  discovered,  before  the  jury  are  But  there  are  limits,  not  precisely  defined, 
charged,  that  it  has  been  done,  the  judge  to  this  rule ;  when  convenience  and  justice 
may  quash  the  indictment ;  if  after,  he  may  demand  it,  the  judge  compelling  the  pros- 
put  the  prosecutor  to  his  election  on  which  ecution  to  elect  upon  which  coarge  they 
charge  he  will  proceed.  The  same  felony  will  proceed.  In  all  cases  of  this  character, 
may,  however,  oe  charged  in  different  wavs  the  important  consideration  is,  whether  all 
in  different  counts;  as,  if  there  is  a  doubt  the  acts  were  substantially  one  transaction, 
whether  the  Roods  stolen  are  the  property  Previous  Conviotion,  wnen  a  Count  for. — 
of  A.  or  of  B.,  they  may  be  stated  in  one  In  certain  cases  if  the  prisoner  has  been 
count  as  the  goods  of  A.,  in  another  as  the  previously  convicted,  a  count  is  inserted  in 
goods  of  B.  There  are  certain  exceptions  the  indictment  charging  him  with  such 
to  the  rule  forbidding  the  charging  of  dis*  previous  conviction.  He  will  have  to  plead 
tinct  felonies  in  different  counts.  In  an  to  this,  and  proof  may  be  given,  if  he  denies 
indictment  for  feloniously  stealing  any  prop-  it,  as  on  any  other  count.  The  object  of 
erty,  it  is  expressly  declared  lawiul  to  aad  putting  in  this  count  is,  that  the  prisoner 
a  count  or  several  counts  for  feloniously  may  have  his  identity  with  the  person  so 
receiving  the  same  property,  knowing  it  to  previously  convicted  proved  before  the 
have  been  stolen,  and  vice  versa  ;  and  the  severer  punishment  consequent  on  a  pre- 
prosecutor  is  not  put  to  any  election,  but  vious  conviction  is  awarded.  The  cases  in 
the  jury  may  find  a  verdict  of  guilty  on  which  such  a  count  may  be  inserted  are  in- 
either  count,  against  all  or  any  of  the  per-  dictments  for  (i)  felonies  (not  misde- 
sons  charged.  Also,  in  an  indictment  for  meanors)  mentioned  in  the  Larceny  Act, 
larceny,  it  is  lawful  to  insert  several  counts  or  (2)  for  offences  under  the  Coinage  Act, 
against  the  same  person  for  any  number  of  provided  that  the  previous  conviction  be 
distinct  acts  of  stealing,  not  exceeding  three,  for  some  offence  against  that  or  some  other 
which  may  have  been  committed  by  him  Coinage  Act.    Harris,  Cr.  L.  343,  344, 


against  the  same  person  within  the  space 
of  six  calendar  months  from  the  first  to  the 
last  of  such  acts,  and  to  proceed  thereon 
for  all  or  any  of  Ihem.  We  have  already 
noticed  a  similar  rule  with  regard  to  em- 
bezzlement.   Harris,  Cr.  L.  272,  27 \ 

Joinder  of  a  Felony  and  Misdemeanor.  — 
If  a  count  for  a  felony  is  joined  with 


1.  I  Bouv.  L.  Diet.  (15th  ed.)  tit. 
•*  Duplicity." 

2.  See  I  Bish.  Cr.  L.  (3d  cd.)  §  432; 
Gould,  PI.  c  8,  §  I. 

3.  Gahagin  «  State,  17  Fla.  66«>;  State 
V.  Shields,  8  Blackf.  (Ind.)  151;  Knopf  t/. 
State,  84  Ind.  316;  s.  c,  17  West.  fur.  33; 
Staler.  Weil. 89  Ind.  286;  Stater.  McPher- 


count  for  a  misdemeanor,  the  indictment  son, 9 Iowa,  53;  Stater.  Stauderman, 6  La. 
will  be  held  bad  if  demurred  to,  or  judg-  An.  2S6;  State  v.  Taylor  (La.),  17  Rep. 
ment  may  be  arrested  if  the  verdict  has  788;  State  v.  Palmer,  3^  Me.  9;  Common- 
been  general  (i.e.,  guilty,  or  not  guilty  on  wealth  v.  Svmonds,  2  Mass.  163;  State  v. 
the  whole  indictment),  but  not  if  the  pris-  Nelson.  8  N.  H.  163;  Morse  v.  Eaton,  23 
N.  H.  415;  State  v.  Fowler.  28  N.  H.  184; 

l*eople  V.  Wright,  9  Wend.  (N.  Y.)  193; 

Reed  v.  People,  i  Park.  Cr.  R.  (N.  Y.)  48*1 ; 

Hutchinson  v.  Commonwealth,  82  Pa.  St 
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oner  is  convicted  of  the  felony  alone.     R. 
V.  Ferguson,  24  L.  J.  (M.  C.)  61. 

Charging  Different  Misdtfmeanon  in  Bif- 
Isrent  Connti.  ~  An    indictment    for    mis- 
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A.  Joinder  of  Offences,  —  There  is  no  objection,  in  point  of  law, 
to  the  joinder  in  one  count  of  several  distinct  felonies  of  the  same 
degree,  though  committed  at  different  times ;  and  such  joinder  will 
not  be  ground  either  for  demurrer  or  arrest  of  judgment*  How- 
ever,  two  or  more  misdemeanors  may  be  joined  in  the  same  indict- 
ment»  although  they  arise  out  of  separate  and  distinct  transactions.' 

472;  CoinmonweaUh  V.  Barti]8on,85  Pa.  St. 
487 ;  Fulmer  v.  Commonwealth,  97  Pa.  St 
503;  a  CnioW.  N.C.437;  Commonwealth 
V.  Schaub  (Pa.),  16  Chic.  L.  News,  204; 
Greenlow  V.  State,  4  Humph.  (Tenn.)  25; 
Davis  V,  State,  3  Coldw.  (Tenn.)  77; 
Womaclc  v.  State,  7  Coldw.  (Tenn.)  u&\ 
Weathersby  v.  State,  i  Tex.  A  pp.  643; 
United  States  v.  Sharp,  i  Pet.  C.  C.  131. 

Joindtrof  OffeaoM.— But  there  may  be 
a  joinder  of  several  oBences  of  the  same 
class  or  kind,  growing  out  of  the  same 
transaction,  though  committed  at  different 
times,  if  set  out  in  several  distinct  counts ; 
9nd  such  joinder  is  not  ground  for  demurrer 
or  arrest  gf  judgment.  United  States  v, 
Wentworth,  1 1  Fed.  Kep.  52 ;  United  States 
fr.  O'Callahan,  6  McL.  C.  C.  S96. 

It  has  been  held  that  an  indictment  is 
not  objectionable  for  duplicity,  because  it 
charges  the  accused  with  having  sent  a 
''false  writing  and  affidavit,"  if  the  context 
clearly  shows  the  meaning  to  be  that  the 
accused  sent  a  single  false  instrument,  de- 
scribed as  "  a  writing  and  affidavit,'*  not  that 
he  sent  a  false  writing  and  a  false  affidavit. 
United  States  v.  Coroin,  1 1  Fed.  Kep.  238. 

Saeh  Count  of  an  indictment,  it  has  been 
said,  charges  a  distinct  and  separate  offence 
m  judgment  of  law,  and  is,  in  fact  and 
theory,  a  separate  indictment.  Conse- 
quently, where  a  prisoner  is  charged  in 
two  separate  counts  with  having  two  dif- 
ferent stills  at  different  times  on  the  same 
day,  and  at  the  same  ])lace,  he  may  be  ac- 
quitted on  one  count,  and  convicted  on  the 
other.  United  States  v  Malone,  2  Blatchf. 
C.  C.  n7 ;  s.  c.,Q  Fed.  Rep.  879 ;  13  Rep.  67. 

Bat  Coiuta  ox  Different  Classes  cannot  be 
joined  in  the  same  count.  Thus,  it  has 
been  held  that  counts  for  conspiracy  cannot 
be  joined  with  counts  to  murder.  United 
States z/.  Scott,  4  Biss.  C.  C.  29  See  Spies  v. 
People,  122  111.  I  ;  s,  c,  10  West.  Rep.  701. 

And  where  an  indictment  charged  in  the 
same  count  a  capital  offence  and  a  misde- 
meanor, it  was  quashed.  United  States  v. 
Sharp,  I  Pet.  C.  C.  131.  So  also  where, 
in  an  indictment  for  forgery,  two  distinct 
offences,  rccjuiring  different  punishment, 
are  joined  in  the  same  count ;  as  where  the 
forgini^  of  a  mortgage,  and  of  a  receipt 
indorsed  thereon,  are  both  charged  in  the 
same  count,  and  the  defendant  is  convicted, 
the  judgment  will  be  arrested.  I*eople  v. 
Wright,  9  Wend.  (N.  Y.)  193.  lUit  see 
People  V.  Stearns,  21  Wend.  (N.  Y.)  409. 

7. 


Joind«r  of  Miidemoaaoxt.  —  Bat  the 
joinder  of  several  distinct  misdemeanors 
m  the  sanM)  indictment  is  not  a  cause  for 
a  reversal  of  judgment  thereon,  on  writ  of 
error,  when  the  sentence  is  single,  and  is 
appropriate  to  either  of  the  counts  upon 
which  the  conviction  is  had.  Polinskyr. 
People,  ^'x  N.  Y.  72. 

SxoeptioBi.  -*  However,  there  are  excep- 
tions to  this  general  rule.  Thus,  where  the 
indictment  charges  the  defendant  with  an 
offence  which  in  its  nature  includes  several 
smaller  ones,  it  is  not  multifarious;  as  a 
murder  for  murder  which  includes  man- 
slaughter, a  battery  and  an  assault ;  or  in 
an  indictment  for  manslaughter  which  in- 
cludes a  full  and  technical  charge  of  an 
asscult  and  battery.  Commonwealth  v. 
Harnev,  51  Mass.  (10  Mete)  422-425;  1 
Bish.  Or.  Proc.  190. 

1.  I  Chit.Cr.  L.  253;  2  Colby,  Cr.  L.  I2i. 
However,  not  more  than  one  distinct 

offence  or  criminal  transaction  should  rego- 
larly  be  charged  upon  the  prisoner  in  one 
indictment,  because,  if  that  should  be 
shown  to  the  court  before  plea,  they  would 
quash  the  indictment,  lest  it  confound  the 
prisoner  in  his  defence.  Should  the  fact 
not  be  discovered  until  after  plea,  the 
court  may,  in  its  discretion,  require  the 
prosecutor  to  elect  upon  which  he  will  pro- 
ceed. This,  however,  is  mei-ely  a  matter 
of  prudence  and  discretion  resting  entirely 
with  the  trial  judge.  1  Chit.  Cr.  L.  253;  i 
Colb.  Cr.  L,  362. 

The  Praotioa  is,  in  indictments  for  felo- 
nies, to  include  but  one  transaction  in  a 
single  indictment,  and,  if  two  or  more  dis- 
tinct offences  are  contained  in  the  same 
indictment,  cither  to  quash  it,  or  conn|)el 
the  prosecutor  to  elect  on  which  charge  he 
will  proceed.  Whart.  Cr  L.  (5th  ed.)  416- 
422 ;  I  BiKh.  Cr.  Proc-  201. 

However,  where  it  appears,  on  the  open- 
ing of  the  case,  and  on  the  trial  of  the 
prisoner,  that  there  is  no  more  than  one 
criminal  transaction  involved,  and  that  the 
joinder  of  the  different  counts  is  only 
meant  to  meet  the  various  aspects  in 
which  the  evidence  may  present  itscif,  the 
court  will  not  restrict  the  prosecutor  to 
particular  counts,  and  will  suffer  a  gen- 
eral verdict  to  be  taken  on  the  whole.  Peo- 
ple V.   Austen,   i    Park.  Cr.  R.  (x\.  V.) 

154. 

2.  I  Chit.  Cr.  L.  254 ;  Rex  v,  Jones,  a 
Camp.  133. 
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/.  The  Conclusion,  —  Each  count  of  an  indictment  must  con- 
clude, "against  the  peace  and  dignity  of  the  State,"  or  it  will  be 
defective.'  But  an  error  in  the  form  of  the  conclusion  is  not  now 
material,  inasmuch  as  it  has  been  enacted  that  no  indictment  shall 
be  held  insufficient  for  the  omission  of  the  words  "against  the 
peace,"  nor  for  the  insertion  of  the  words,  "  against  the  form  of 
the  statute,"  instead  of  "against  the  form  of  the  statutes,"  or 
vice  versa;  nor  for  want  of  a  proper  or  formal  conclusion.* 

j,  Tlie  Signature.  —  To  render  an  indictment  valid,  it  must  be 
signed  by  the  prosecuting  attorney.'  If  the  name  of  the  prosecut- 
ing attorney  be  legibly  attached,  it  is  a  sufficient  signing  of  the 
indictment ;  and  when  appended  to  an  indictment,  the  presumption 
is  that  it  was  by  his  authority.*  If  the  name  of  the  prosecutor 
is  written  on  the  indictment  with  his  knowledge  or  consent,  it  is 
sufficient*  And  the  deputy  appointed  by  a  prosecuting  attorney 
may  sign  the  indictment.® 

An  information,  though  filed  by  the  prosecuting  attorney,  if  not 
verified  as  required  by  statute,  cannot  be  prosecuted.' 

k.  The  Indorsement.  —  Every  indictment  should  be  indorsed  by 
the  foreman  of  the  grand  jury  which  found  it ;  and  an  indictment 


1.  Williams  v.  State,  47  Ark.  230. 

AUdgations  in  the  Conelnsion  of  an  in- 
dictment beyond  the  words  "against  the 
peace,  government,  and  dignity  of  the 
Slate," are  immaterial,  and  maybe  rejected 
as  surplusage.  Richardson  z/.  State  (Md.), 
5  Cent.  Rep.  765;  Rex  v.  Home,  Cowp. 
672;  Kawlingsf/.  State,  2  Md.  251. 

%,  Harris.  Cr.  L.  341. 

Yet  it  has  been  held-  that  where  two 
counts  charge  the  same  crime,  one  ending 
with,  and  the  other  without,  the  words 
••contrary  to  the  form,  force,  etc.,  and 
against  the  peace,"  the  defective  count  may 
be  amended  by  adding  the  words  prescribed 
by  the  Constitution.  State  «».  Amadon,  58 
Vt.  524;  s.  c  I  New  Eng.  Rep.  35V 

8.  Sabetantial  Bights  of  Denadant.— 
Whether  failure  of  the  prosecuting  attorney 
to  sign  the  indictment  tends  to  prejudice 
substantial  rights  of  the  defendant,  under 
the  Indiana  Rev.  Stat.  i8Si,§  1756,  is  an 
open  question.  Hamilton  v.  State,  102  Ind. 
96 ;  I  West.  Rep.  146, 147 ;  Heacockz/.  State, 
42  [nd.  393;  Dukes  v.  State,  11  Ind  557. 

4.  I  iamilton  v.  State,  102  Ind.  96 ;  s.  c, 
I  West.  Rep.  146. 

A  complaint  charging  an  unlawful  sale 
of  intoxicating  liquors  is  not  sufficient  for 
the  reason  that  the  person  making  the 
same  is  described  therein  bv  his  full  Chris- 
tian name,  while  it  is  signed  with  an  initial. 
Comitionwealth  v.  Intoxicating  Liquors, 
142  Mass.  470;  s.  c,  3  New  Eng.  Rep.  36. 

The  defendant  in  a  criminal  case  pro- 
duced written  complaints,  and,  being  a  wit- 
ness, testified  that  such  complaints  were 


signed  by  the  prosecutor  in  his  presence : 
the  court  refused  to  receive  the  same  thus 
proved,  and  required  the  prosecutor  in  such 
complaints  to  be  called  to  prove  his  own 
signature ;  such  prosecutor  was  produced, 
and  was  a  witness  hostile  to  the  defence. 
Held^  error  entitling  the  defendant  to  a 
reversal  of  the  judgment.  Lefferts  v.  State, 
49  N.  J.  Ln  (20  Vr.)  26;  s.  c,  4  Cent.  Rep. 
88r 

6.  Parr  ».  State,  74  Ga.  406. 

6.  Hamilton  v.  State,  102  Ind.  96;  s.  c, 
I  West.  Rep.  147;  Stout  v.  State,  93  Ind. 
150;  Ind  Rev.  Stat.  1881,  §§  5s68,  557a 

InXissoari.  —  It  is  he/Jm  Missouri  that 
an  indictment  signed  by  the  assistant  cir- 
cuit attorney  is  a  sufficient  compliance  with 
R  S.  §  1798,  requiring  it  should  be  signed 
by  the  circuit  attorney.  State  v.  Hayes,  88 
Mo.  344 ;  s.  c,  2  West.  Rep.  1 10. 

7.  State  ».  Calfee  (Mo  ),  10  West.  Rep. 
272 ;  State  v,  Haywood,  83  Mo.  303. 

An  Affidavit  taken  before  the  clerk  of 
a  court,  who  is  ex  officio  clerk  of  the 
criminal  court  of  the  county,  is  sufficient. 
State  V.  Downing,  22  Mo.  App.  504;  s.  c, 
5  West.  Rep.  64. 

The  Oompeteney  of  a  Witness,  whose 
name  is  appended  to  the  affidavit  to  the 
truth  of  the  information,  is  a  matter  of 
judicial  inquiry,  and  it  is  not  necessary  that 
he  should  state  his  competency,  or  that  he 
had  knowledge  that  an  offence  had  been 
committed,  where  the  affidavit  is  in  positive 
terms,  and  not  upon  information  and  be- 
lief. State  t/.  Downing,  22  Mo.  App.  504; 
s.  c,  5  West.  Rep.  64. 
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not  indorsed  by  the  foreman  of  the  grand  jury,  as  required  by  the 
statute,  is  bad  for  want  of  such  indorsement,  on  a  motion  to  qiMsh.^ 
And  where  the  indictment  upon  which  appellant  was  tried  and 
convicted  was  not  indorsed  by  the  foreman  of  the  grand  jury,  the 
judgment  must  be  reversed.* 

The  fact  that  the  number  of  the  indictment  and  the  number  of 
the  case  are  different,  is  immaterial,  where  it  affirmatively  appears 
that  the  indictment  set  out  in  the  transcript  was  returned  into 
court,  and  defendant  pleaded  thereto.^  And  where,  by  inadver- 
tence, the  county  attorney  indorsed  on  a  substituted  information 
a  different  number  than  that  by  which  the  case  was  originally 
entered  upon  the  docket,  and  the  defence  therefore  objected  to 
the  substitute,  heldy  that  the  mistake  should  have  been  corrected 
upon  the  motion  of  the  county  attorney,  or  by  the  trial  court 
upon  its  own  motion.*  And  an  indictment  indorsed  on  the  back 
in  printing  with  the  words  '*  A  true  bill,"  which  indorsement  is 
signed  by  the  foreman  of  the  grand  jury  as  such  foreman,  it  is  a 
compliance  with  the  statute  in  that  respect* 

It  is  immaterial  on  what  part  of  the  bill  the  foreman's  signature 
appears.®  Error  in  the  form  of  the  indorsement  of  the  indict- 
ment by  the  foreman  of  the  grand  jury,  which  could  not  have 
prejudiced  the  r^^^ts  of  the  defendant,  will  be  disregarded.''^ 

A  statute  requiring  a  noting  on  the  indictment  of  the  names  of 
the  witnesses,  is  mandatory,  and,  if  disregarded,  it  is  sufficient  to 
quash  indictment ;  but  the  names  of  all  witnesses  need  not  be 
noted.*      Thus,  where  an  indictment  had  indorsed  upon  it  the 

1.  Cooper  V,  State,  79  Ind.  206;  State  v,  2.  Strange  v.  State,  1 10  Ind.  354;  s.  c,  S 

Bowman,  103  Ind.  69 ;  s.  c,  i  West.  Kep.  West.  Rep.  928.  • 

138;  Johnson  v.  State,  23  Ind.  32;   Hea-  Iowa  Code;  PriTata  Proiaeutioii;  Daty 

cock  V.  State,  42  Ind.  393 ;  Beard  v.  State,  of   Grand   Jury.  —  Section    4292  of   the 

57  Ind- 8;  Stranger.  State,  no  Ind.  354;  Iowa  Code,  requiring  the  grand  jury,  when 

8.  c,  8  WesL  Kep.  928 ;  Ind.  Rev.  Stat.,  an  indictment  ia  found  at  the  instance  of  a 

188 r,  §  1669.  private  prosecutor,  to  indorse  that  fact  on 

dnuiion  of  dork.  —  No  exception  to  the  the  indictment,  is  directory  merely,  and 

omission  of  the  clerk  of  the  circuit  court  such  indorsement  is  not  essential  to  the 

to  put  the  usual  file  mark  on  an  indictment  validity  of  the  indictment.    State  v.  Briggs, 

which  has  been  pleaded  to,  and  of  which  68  Iowa,  416. 

the  record  shows  due  presentation  by  a  8.  Mergentheim  v.  State,  loi  Ind.  567; 

grand  jury  in  open  court,  can  be  raised  pri-  s.  c,  5  West.  Rep.  851. 

marily  in  the  appellate  court.    Willingham  4.  Stiff  v.  State,  21  Tex.  App.  255. 

V.  State,  21  Fla.  761.  5.  Tilly  v.  State,  21  Fla.  242. 

The  Minntos  of  the  ETidenoe  upon  which  6.  State  z/.  Bowman,  103  Ind.  69;  s.  c, 

an  indictment  is  found  are  sufficiently  filed  i  West.  Rep.  138 ;  i  Bish.  Cr.  Proc  (3d  cd.) 

with  the  clerk,  under  Iowa  Code,  §  4293,  §  698. 

when  they  are  handed  to  him,  and  he  re-  7.  Thus,  where  the  foreman  signed  abo\e 

ceives  them  to  be  kept  on  file  in  his  office,  the  words,  "  A  true  bill,"  and  not  the  bill 

The  indorsement  of  the  filing  by  the  clerk,  with  the  words  **  Foreman,"  the  indorse- 

although  proper,  is  not  necessary.    State  ment  is  sufficient  on  a  motion  to  quash 

V,  BriggA,  68  Iowa,  416.  the  indictment.    State  v,  Bowma^xo3  Ind. 

It  is  not  necessary  to  indorse  a  verdict  69;  s.  c,  i  West.  Rep.    138;  johns:)n  p. 

upon  an  indictment  at  all ;  and  if  indorsed  State,  23   Ind.   32;   Heacock  v.  State,  42 

upon  a  wrong  indictment,  judgment  may  Ind.  363;  Cooper  v.  State,  79  Ind.  272. 

nevertheless  be  entered  upon  the  one  on  8.  Andrews  z^.  People,  T17  III.  195;  s.c.i 

which  the  trial  was  had.     O'Bryan  v.  State,  4  West.  Rep.  139*     Vide  infra^  III.  2,  i.; 

48  Ark.  42.  and  IV.,  r. 
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names  of  three  witnesses,  the  presumption  must  be  indulged,  that 
it  was  found  upon  their  evidence,  and  that  the  grand  jury,  in 
making  the  indorsement,  complied  with  the  mandate  of  the 
statute.* 

/  Return  of  the  Grand  Jury,  —  Indictments  found  by  a  grand 
jury  should  be  presented  to  the  court  ,by  their  foreman,  in  their 
presence,  and  are  filed,  and  remain  as  public  records.* 
A  return  by  the  grand  jury,  "at  true  bill,"  is  sufficient.* 
The  record  showing  that  the  grand  jury  came  into  open  court, 
and,  through  their  foreman,  returned  an  indictment,  etc.,  it  is 
a  full  compliance  with  the  statute.* 


Under  Mo.  R.  S.  §  1802,  if  the  grand  jury 
fail  to  indorse  on  the  indictment  the  named 
of  the  witnesses  on  whose  evidence  the 
same  was  found,  it' will  be  a  good  ground 
for  a  motion  to  quash.  State  v.  O'Day,  89 
Mo.  ^59;  s  c,  6  West.  Rep.  449. 

Determining  Identity. — Where  the  name 
of  "  Mrs.  H."  was  indorsed  on  the  indict- 
ment as  one  of  the  witnesses,  and  the  State 
on  the  trial  offered  "  Mrs.  Mary  E.  H."  as 
a  witness,  and  it  was  objectea  that  her 
name  was  not  indorsed  on  the  indictment, 
held^  that  it  was  the  duty  of  the  court  to 
determine  whether  "Mrs.  H."  and  "Mrs. 
Mary  E.  H."  were  the  same  person,  and 
that,  in  so  doing,  it  was  competent  to  con* 
suit,  not  the  indorsement  upon  the  indict- 
ment, but  the  minutes  of  the  evidence ;  and, 
further,  that,  since  the  court  overruled  the 
objection,  it  must  be  presumed  that  it  did 
consult  such  minutes,  and  therein  found 
sufficient  evidence.  State  v.  Briggs,  (68 
Iowa,  416.    Code,  §  4293. 

1.  State  V,  O'Uay,  89  Mo.  559;  s.  c,  6 
West.  Kep.  449. 

2.  Barb.  Cr.  L.  317. 

But  where  an  indictment  is  found  against 
a  person  for  a  felonj  where  he  is  not  in 
actual  confinement,  it  is  not  open  to  the 
ins|>ection  of  any  one  except  the  district  or 
prosecuting  attorney,  until  the  defendant 
therein  has  been  arrested.  2  N.  Y.  Rev. 
StaL  §§  39,  40. 

S.  Epps  V.  State,  102  Ind.  539;  s.  c,  3 
West.  Rep.  380. 

Indietment  not  returned  by  Grand  Jnry. 
—  A  special  plea  which  alleged  that  the  in- 
dictment was  never  returned  in  the  court 
by  the  ^rand  jury,  but  was  brought  in  by 
their  bailiff  and  handed  to  the  clerk,  who 
thereupon  entered  it  on  the  minutes  of  the 
court,  at  which  time  none  of  the  grand 
jurors  were  present,  but  which  did  not 
allege  that  the  bailiff  making  the  return 
was  not  the  duly  qualified  officer  of  the 
grand  jury,  sworn  in  accordance  with  law. 
or  that  the  indictment  was  tampered  with 
or  altered  in  any  respect,  or  that,  in  conse- 
quence thereof,  the  accused  suffered  injury 


or  detriment,  was  held  demurrable^  and 
properly  stricken  out  by  the  court.  The 
history  and  reason  of  the  manner  of  return- 
ing indictments  is  discussed  in  Danfortb  v^ 
State,  75  Ga.  614. 

A  special  plea  to  the  effect  that  the  in- 
dictment was  improperly  delivered  to  the 
court,  being  brought  into  the  court,  by  the 
bailiff  of  the  grand  jury,  but  not  alleging 
that  it  had  been  tampered  with,  or  was  out 
of  the  bailiffs  hands  from  the  time  be  left 
the  grand  jury  room  until  he  delivered  it  to- 
the  court,  or  that  there  was  any  improper 
conduct  on  his  part,  has  been  properly 
stricken  out  on  demurrer.  Davis  v.  State, 
74  Ga.  869. 

Where  the  indictment  itself  states  that 
the  grand  jury  was  duly  impanelled,  sworii 
and  charged,'  the  record  sufficiently  dis- 
closes that  it  was  lawfully  impanelled. 
Walter  v.  State,  105  Ind.  589;  s.  c,  2  West. 
Rep.  759.  760;  Alley  v.  State,  32  Ind.  476; 
Powers  V.  State,  87  Ind.  144;  Stout  v.  State,. 
93  Ind.  150;  Epps  V.  State,  102  Ind.  539;. 
Padgett  V.  State,  103  Ind.  550;  s.  c,  i 
West.  Rep.  584. 

An  indictment  is  good  which  purports 
to  be  found  by  the  grand  jurors  '"upon 
their  oath  or  amrmation,"  some  of  whom> 
affirmed.  State  v.  Adams,  78  Me.  486; 
s.  c ,  3  New  Eng.  Rep.  243,  244 ;  Linco1n< 
V.  Taunt.  Cop.  Mfg.  Co.,  65  Mass.  (ii- 
Cush.)  440;  Home  v,  Haverhill,  113  Mass.. 

Information  for  a  Felony  cannot  be 
lodged  against  a  defendant  at  a  term  of 
court  to  which  he  has  been  recognized  to- 
appear  after  discharge  of  the  grand  jury 
without  finding  an  mdictment.  State  7/. 
Boswell,  104  Ind.  541 ;  s.  c,  2  West.  JRep. 
726. 

He  may  be  again  arrested,  a  prelimiiifar\' 
examination  may  be  again  had,  at\d'  \iK  l?e 
placed  under  recognizance.  State  ».  'Bos- 
well, 104  Ind.  541;  s.  c,  2  West.  Rep. 
726. 

4.  Rev.  Stat.  1879,  sec.  1797.  State  r. 
Payton,  90  Mo.  220;  s.  c,  7  West,  Rep. 
129. 


759 


aadAppMrance.  CRIMINAL  PROCEDURE.  AmigmiiMitttiinM. 

A  failure  of  the  record  to  show  the  return  is  not  ground  for 
tDOtion  in  arrest  of  judgment  where  the  cause  assigned  is  that  the 
ffacts  do  not  constitute  the  offence.^ 

IT.  Process  and  Appearance.  —  The  grand  jury  having  found  a 
true  bill,  process  is  issued  to  compel  the  attendance  of  the  accused 
to  answer  the  charge.  This  is  not  required  if  he  is  already  in 
custody,  or  surrenders  to  his  bail :  in  such  case  he  may  be  tried 
as  soon  as  is  convenient.  If  he  is  in  custody  of  another  court  for 
some  other  offence,  the  course  is  to  remove  hira  by  a  writ  of 
habeas  corpus^  and  bring  him  up  to  plead.' 

If,  however,  an  indictment  has  been  found  in  the  absence  of 
the  accused,  he  having  fled  or  secreted  himself  so  as  to  avoid 
the  warrant  of  arrest,  or  has  not  been  bound  over  to  appear  at  the 
session  of  the  court  in  which  the  indictment  is  found,  then  pro- 
cess must  issue  to  bring  him  into  court.  This  process  in  ordinary 
cases  is  regulated  by  statute  in  the  various  States  of  the  Union. 
In  most,  if  not  all,  of  the  States,  when  an  indictment  or  informa- 
tion is  filed,  a  warrant  issues  from  the  court  in  which  it  is  filed, 
unless  the  defendant  is  already  in  arrest  on  bail'  From  and  after 
the  return  day  of  a  served  writ,*  such  defendant  is  held  to  be  con- 
tinuously present  in  court,  till  final  disposition  of  the  prosecution. 

Another  mode  of  proceeding  is,  for  the  court  before  whom  the 
indictment  is  found  to  issue  a  bench  warrant  for  the  arrest  of 
the  accused,  and  to  bring  him  immediately  liefore  such  court 

Process  on  informations  is  similar  to  that  on  indictments. 

The  appearance  of  the  accused  having  been  enforced  in  this 
way,  or  voluntarily  made,  the  next  step  is  to  arraign  him.  After 
arraignment,  and  before  plea,  the  defendant  makes  any  objections 
which  he  may  have  to  the  form  of  the  indictment,  the  constitution 
or  conduct  ot  the  jury  finding  the  indictment,  and  the  like. 

V.  Arraignment  ^  and  Plea.  —  The  arraignment,  or  requiring  the 
prisoner  to  answer  to  the  charge  of  an  indictable  offence,  con- 
sists of  three  parts  :  (i)  calling  the  prisoner  to  the  bar  by  name; 
(2)  reading  the  indictment  to  him  ;  (3)  asking  him  whether  he  is 
guilty  or  not  of  the  offence  charged.*  If  several  defendants  are 
charged  in  the  same  indictment,  they  ought  all  to  be  arraigned  at 

1.  Padgett  V.  People,  103  Ind.  550 ;  s.  c,  to  hold  up  his  hand  for  the  purpose  of  iden- 
f  West.  Rep.  584;  followed  in  Walter  z'.  tification  is  now  generally  disused,  unless  it 
State,  105  Ind.  589 ;  s.  c,  2  West.  Rep.  be  adopted  in  order  to  distinguish  between 
76a  two  or  more  prisoners  who  are  being  ar- 

2.  Harris,  Cr.  L.  361.  raigned  at  the  same  time.     Nor  is  the 
8.  In  Kentucky,  in  cases  of  misdemeanor,    prisoner  now  asked  how  he  will  be  tried, 

a  summons  issues,  unless  the  court  orders  it  l)eing  taken  for  granted  that  he  will  be 

<i  warrant.    (Criminal  Code,  sect.  148.)  tried  by  a  jury.     He  is  to  be  brought  to 

Process  on  Corporation.  —  In  Ohio   (74  the  bar  without  irons,  or  any  manner  of 

Ohio  L.  337)  and  Iowa  (Rev.  Stat.  1877,  P*  shackles  or  bonds,  unless  there  is  evident 

672)  a  corporation  is  brought  into  court  by  danger  of  escape,  or  other  good  cause.    In 

summons.  felonies  he  must  be  placed  at  the  bar  of 

4.  In   Iowa,  from  and  after  two  davs  the  court,  though   in   mi^emeanora  this 

after  service.  does  nut  »eem  necessary.    See  R.  v,  Lov- 

6.  Ad  rationem  ;  ad  re  son  ;  a  resu.  ett,  9  Carr.  &  P.  462 ;  Harris,  Cr.  L.  370^ 

•.  The  former  practice  of  requiring  him  371. 
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the  same  time.  It  is  usual,  for  convenience'  sake,  to  arraign  sev- 
eral  prisoners  immediately  in  succession,  and  then  to  proceed  to 
the  trial  of  one,  the  rest  being  put  down  for  the  time.^ 

The  indictment  having  been  read  to  the  prisoner,  the  clerk,  or 
other  proper  officer  of  the  court,  demands  of  him  whether  he  is 
"guilty  or  not  guilty?"  Thereupon  the  prisoner  will  either 
(i)  move  to  quash  the  indictment,  (2)  demur  to  the  indictment, 
(3)  stand  mute,  (4)  confess  by  saying  that  he  is  guilty,  or  (5)  he 
will  plead  to  the  indictment. 

An  arraignment  and  plea  are  essential  and  necessary  pre- 
liminaries to  a  legal  trial  upon  an  indictment ;  ^  and  the  record 
must  show  that  the  defendant  was  arraigned,*  or  that  he  waived 
it,  and  that  a  plea  was  entered  for  him.^ 

The  record  failing  to  show  arraignment  or  waiver  or  plea,  or 
that  a  plea  was  entered  by  or  for  him,*  the  judgment  will  be 
reversed.® 


1.  Harris,  Cr.  L.  371. 

2.  People  V.  Bradner,  107  N.  Y. ;  s.  c,  9 
Cent.  Rep.  172 ;  4  HI.  Com.  322 ;  Bishop, 
Cr.  Proc.  §  684;  3  Wharton,  Cr.  L.  §  5154. 

A  Yerdiet  in  a  case  where  there  hasoeen 
neither  arraignment  nor  plea  is  a  nullity 
{Schoeffler  v.  State,  3  Wis.  823 ;  People  v, 
Corbctt,  28  Cal.  328;  People  v,  Gaines,  52 
Cal.  479 J  Graeter  v.  State,  54  Ind.  159; 
Grigg  V.  People,  31  Mich.  471 ;  Anderson 
V.  State,  X  Pin.  (Wis.)  367;  State  v.  Saun- 
ders, 53  NTo.  234  ;  I  Tex.  A  pp.  408.  Contra^ 
State  V.  Cassady,  12  Kan.  550,  and  the 
Jadgment  rendered  thereon  is  invalid. 
State  V.  West,  84  Mci.  440. 

Separate  Arraigoment ;  Joint  Trial; 
Judgment. —  Where  defendants  were  sepa- 
rately arraigned,  although  tried  together, 
the  verdict  is  a  separate  finding  as  to 
each;  and  judgment  may  be  affirmed  as  to 
one,  and  reversed  as  to  the  other.  State  v. 
Stair,  87  Mo.  26S;  s.  c,  i  West.  Rep.  765. 

Indiana  Praetiee.  -^  Although  no  statute 
of  the  State  requires  either  an  arraignment 
or  a  plea  in  a  criminal  case,  before  a  justice 
of  the  peace,  yet  the  proper  practice  re- 
quires defendant  to  enter  a  plea  to  the 
charge.  Johns  v.  State,  104  Ind.  257 ;  s.  c, 
2  West.  Rep.  276. 

Texas  Praetiee.^ The  record  entry  of 
the  arraignment  of  the  defendant,  conform- 
ing substantially  to  No.  685  of  Willson*s 
Criminal  Forms,  is  sufficient  that  the  in- 
dictment was  read  to  the  defendant  before 
he  was  required  to  plead  to  it,  and  this 
constitutes  an  arraignment.  Smith  v.  State, 
21  Tex.  App.  277. 

S.  Hanson  ».  State,  43  Ohio  St.  376; 
s.  c,  1  West.  Rep.  331 ;  Steagard  v.  State 
(Tex.  App.),  Dec.  1886. 

4.  Hicks  V,  State,  1 1 1  Ind.  402 ;  s.  c,  10 
West.  Rep.  261 ;  Steagard  v.  State  (Tex. 
App.),  Dec.  1886. 


5.  Hicks  V,  State,  and  Steagard  v.  State, 
supra, 

6.  Hicks  ZF.  State,  in  Ind.  402;  s.  c,  10 
West.  Rep.  261 ;  Bo  wen  v.  State.  108  Ind. 
41 1 ;  s.  c,  6  West.  Rep.  897 ;  Shoffner  v. 
State,  93  Ind.  519;  Tindall  v.  State,  71  Ind. 

Where  the  record  in  a  crimmal  cause 
fails  to  disclose  affirmatively  that  a  plea  to 
the  indictment  was  entered,  either  by  or 
for  the  defendant,  such  record,  on  its  face, 
shows  a  mis-trial,  and  that  the  proceedings 
were  consequently  erroneous.  Hicks  v. 
State,  III  Ind.  402;  s.  c,  10  West.  Rep. 
261 ;  Bowen  v.  State,  loS  Ind.  41 1 ;  s.  c,  6 
West.  Rep.  897;  Joh^s  v.  State,  104  Ind. 
557 ;  s.  c,  2  West.  Rep.  276;  Shoffner  ». 
Sute,93  '"cl.  519;  Tindall  v.  State,  71  Ind. 
314 ;  Fletcher  v.  State,  54  Ind.  462 ;  Graeter 
V,  State,  54  Ind.  159. 

Arraignment  in  Miidemeanor.  -^  In  an 
action  for  a  misdemeanor,  where  the  record 
fails  to  show  that  defendant  was  arraigned 
for  trial,  judgment  will  be  reversed.  State 
V.  Vanhook,  88  Mo.  105 ;  s.  c,  4  West.  Rep. 
423 ;  State  v.  Jacques,  68  Mo.  260;  State  v, 
Saunders,  53  Mo.  234. 

Arraignnient  in  Felony. —  A  trial  for 
forgery,  had  without  arraignment  or  plea, 
is  irregular;  and  a  conviction  and  sentence 
must  be  set  aside.  Ray  v.  People,  6  Cal. 
231. 

Arson.  —  In  a  case  where  the  defendants 
were  prosecuted  for  the  crime  of  arson  by 
an  information  which  alleged  that  the 
offence  was  committed  on  a  day  subseauent 
to  the  date  of  its  filing,  uncler  which  in- 
formation they  were  arraigned,  and  pleaded 
not  guilty;  and.  on  the  trial,  the  informa- 
tion  was  amended  by  charging  the  offence 
to  have  been  committed  prior  to  the  filing 
of  the  information ;  and  the  trial  thereupon 
proceeded  without  an  arraignment  or  plea 
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If  arraignment  had  been  made  in  the  place  where  the  indict- 
ment was  found,  it  need  not  be  made  at  the  place  to  which  the 
trial  is  removed,*  though  a  double  arraignment  would  not  be 
error.*  When  a  defendant  has  been  once  arraigned,  and  has 
pleaded  to  an  indictment  on  a  former  trial,  re-arraignment  is 
unnecessary.* 

The  arraignment  in  cases  of  felony  must  be  by  the  defendant 
in  person  *  If  the  defendant,  when  arraigned,  asks  for  and  ob- 
tains time  to  plead,  he  waives  any  defect  in  the  statutory  details 
of  the  arraignment*  And  where,  after  reading  the  indictment, 
the  counsel  for  the  accused  causes  it  to  be  entered  by  the  court, 
the  plea  of  not  guilty,  it  is  a  sufficient  arraignment.® 

Where  the  indictment  was  not  read  to  the  defendant,  nor  a  copy 
of  it,  with  the  indorsements,  delivered  or  tendered  to  him,  nor  was 
he  then  or  thereafter  asked  to  plead,  there  was  no  arraignment.' 
The  defendant  does  not  waive  arraignment  and  plea  by  submitting 
to  a  trial  introducing  witnesses,  and  allowing  the  case  to  be  argued 
on  his  behalf.*  But  an  arraignment  is  not  void  because  of  the 
omission  to  inform  defendant  of  his  right  to  have  counsel,  if 
the  court  so  informed  him  during  the  arraignment.® 

I.  Motion  to  quash,  —  At  common  law,  a  motion  to  quash  was 
addressed  to  the  discretion  of  the  court ;  ^®  and  courts  differed  in 
their  practice  as  to  the  cases  in  which  the  motion  should  be 
granted,  and  as  to  the  stage  of  the  proceeding  at  which  it  could 
be  presented. 

It  has  been  remarked  that,  "  (i)  in  general,  this  motion  could  be 
properly  presented  as  a  speedy  means  of  disposing  of  the  indict- 
ment, where  the  indictment  for  defect  in  substance  was  bad  on 
general  demurrer;  but  where  the  indictment  was  for  a  grave 
offence,  a  motion  made  on  this  ground  would  be  overruled,  unless 
the  defect  were  obviously  clear ;  (2)  where  the  indictment  was 
defective  in  form,  in  which  case  the  motion  was  a  substitute  for  a 

to  the  amended  information,  —  the  court  ».  Corbctt,  28Cal.  328;  McQuillenp.  State, 

hehi  that  the  original  information  stated  8  Smed.  &  M.  (Miss.)  5S7. 

no  offence,  and  that  the  trial   under  the  9.  People  7/.  ViUarins,  66  Cal.  228. 

amended  information,  without  an  arraign-  10.  And  to-day  the  question  whether  or 

ment  and  plea,  was  error,  as  no  issue  was  not  an  indictment  will  be  quashed,  for  the 

joined.    People  v.  Moodv,  69  Cal.  184.  reason  that  different  felonies  are  charged 

1.  Davis  t/.  State,  39  Md.  355  ;  Vance  v,  in  different  counts,  is  much  in  the  discre- 
Commonwealth,  2  Va.  Cas.  162;  Haves  ta  tion  of  the  court.  Irr  no  case  should  an 
State,  58  Ga.  35;  Paris  v.  Si  ate,  30  Ala.  indictment  be  quashed  because  of  mis- 
232.  joinder,  unless  it  clearly  appears  upon  the 

2.  Gardner  v.  People,  4  111.  (3  Scam.)  face  of  the  indictment  that  different  and 
83.  distmct    crimes    are    charged.     Different 

3.  State  V,  Boyd,  36  I^.  An.  374.  counts  cannot  be  joined  in  the  same  indict- 
Mit-trUL  —  After  a  mis-trial  a  re-arraign-   ment;  and  unless  the  prosecutor  dedines 

ment  is*  not  necessary.     Hayes  v.  State,  58  to  elect,  but  manifests  a  purpose  to*^ insist 

Ga.  35.  upon  a  conviction   upon  each  count,  the 

4.  People  V,  Redinger,  55  Cal.  298.  indictment  will  not  be  quashed.    Glover r- 

5.  People  V,  Lightner,  49  Cal.  226.  State,  109  Ind.  391  ;  s.  c,  7  West.  Rep. 

6.  Hateman  v.  State,  Miss.  Jan.  1887.  565 ;  Hamilton  v.  People,  29  Mich.  173; 

7.  People  V.  Corliett,  28  Cal.  328.  Rex  v.  Kingston,  8  East,  41 ;  f  Bish,  Cr. 

8.  Schocfflerr.  State,  3  Wis.  823;  People  Proc.  447. 
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Special  demurrer;  (3)  for  fatal  irregularity  in  the  record  other" 
than  the  face  of  the  indictment.  (4)  It  was  also  allowed  by  some 
courts  for  irregularity  in  the  proceedings  not  appearing  on  the 
record,  in  which  case  the  motion  filled  the  place  of  a  plea  in 
abatement.  It  must  ordinarily  be  presented  before  issue  joined, 
but  was  in  a  proper  case  allowed  after  issue  joined.^  In  such 
case,  it  has  been  held  by  some  courts,  the  plea  should  be  with- 
drawn before  the  motion  to  quash  can  be  received ; "  '  but  the 
practice  in  this  country  has  been  reduced  to  certainty  In  most 
States  by  statute.* 

1.  Commonwealth  v.  Chapman,  65  Mass.  made  on  the  groand  of  error  in  the  indorsc- 

( 1 1  Cush.)  422 ;   Reg.  v.  Heane,  9  Cox,  ment  of  the  names  of  witnesses  uix>n  the 

C.  C.  433.  indictment,  will  be  overruled  where  the 

&  NichoIIs  V.  State,  5  N.  J.  L.  (2  South)  error  or  omission  is  corrected.    Since  all 

530,  persons  "bound  over"  by  an  examining 

3.  Thus,  by  statutory  provision,  —  magistrate  after  a  preliminary  hearing,  have 

In  niinois,    all    exceptions    which    go  under  the  code  the  right  to  challenge  the 

merely  to  the  form  of  an  indictment,  shall  array  of  the  grand  jury,  or  any  member  of 

be  made  before  trial ;  and  no  n^otion  in  it,  no  such  person  is  allowed  to  base  his 

arrest  of  judgment  or  writ  of  error  shall  motion  on  the  fifth  ground  above  enumer- 

be  sustained,  for  any  matter  not  affecting  ated.     Iowa  Kev.  Stat.  1873,  P*  ^74* 
the  real  merits  of  the  offence  charged  in       In  Kentncky,  a  "  motion  to  set  aside  the 

the  indictment.    No  indictment  shall  be  indictment  **  can  be  made  only  on  the  fol- 


quashed  for  the  want  of  the  words  "  with 
force  of  arms,"  or  of  the  occupation  or 
place  of  residence  of  the  accused,  nor  by 


lowing  grounds  :  i.  A  substantial  error  in 
the  summoning  or  the  formation  of  the 
grand  jury.    2.  That  some  person  other 


reason  of  the  disqualification  of  any  grand   than  the  grand  jurors  was  present  before 

: 111   ij^..  u*^..  .0—  ^   , —  ^jjg  grand  jury  when  they  acted  upon  the 

indictment.     3.   That  the  indictment  was 
not  found  and  presented  as  required  by  the 
code.     Ky.  Cr.  Code,  §  158. 
In  Michigan  it  is  provided  that  no  in 


juror.    III.  Rev.  Stat.  1877,  p.  403. 

In  Indiana,  the  court  may  quash  an  in- 
dictment on  motion  when  it  appears  upon 
its  face  either:  (i)  that  the  grand  jury  had 
no  legal   authority  to    inquire    into    the 


offence  charged;  (2)  that  the  facts  stated  dictment  shall  be  quashed  (t)  for  the  omis- 
do  not  constitute  a  public  offence;  (3)  that  sion  or  misstatement  of  the  occupation, 
the  indictment  contains  any  matter  which,  estate,  or  degree  of  the  defendant,  or  of 
if  true,  would  constitute  a  legal  justifica-  the  name  of  the  city,  township,  or  county 
tion  of  the  offence  charged,  or  (4)  other  of  his  residence;  (2)  for  the  omission  of 
legal  bar  to  the  prosecution.  Ind.  Kev.  the  word  "feloniously,"  or  of  the  words 
Stat  1876,  399.  **  with  force  and  arms,"  oc  any  words  of 
In  Iowa,  a  "motion  to  set  aside  an  in-  similar  import;  (3)  for  omitting  to  charge 
dictment "  made  by  the  defendant  must  be  any  offence  to  have  been  committed  con- 
sustained:  I.  When  the  indictment  is  not  trary  to  the  form  of  the  statute  or  statutes; 


indorsed  **a  true  bill "  by  the  foreman  of 
the  grand  jury.  2.  When  the  names  of  all 
the  witnesses  examined  before  the  grand 
jury  are  not  indorsed  on  the  instrument ; 
also«  where  the  minutes  of  the  evidence  of 
the  witnesses  examined  before  the  grand 
jury  are  not  returned  with  it  3.  When  it 
has  not  been  presented  and  marked  "  filed ' 


(4)  for  any  other  defect  or  imperfection  in 
matters  of  form,  which  shall  not  tend  to 
the  prejudice  of  the  defendant.  See  Mich. 
Rev.  Stat.  1871,  pp.  2169.  2170.  The  stat- 
ute also  provides  that  every  objection  to 
any  indictment  for  any  formal  defect  a|>- 
parent  on  the  face  thereof  shall  be  taken 
by  motion  to  quash  or  demurrer  before  the 


as  prescribed  by  the  code.    4.  When  any  jury  shall  be  sworn;  and  the  court  may,  if 

person  other  than  the  grand  jurors  was  it  be  thought  necessary,  cause  the  indict- 

present  before  the  grand  jury  when  the  ment  to  be  forthwith  amended  in  any  par- 

Question  was  taken  upon  the  finding  of  ticular,andthereupon  the  trial  shall  proceed 

tJie  indictment,  or  when  any  person  other  as  if  no  defect  had  appeared.    Ibid.  p. 

than  tfte  grand  jurors  was  present  before  2172. 

the  grand  jury  during  the  investigation  of  the  In  Ohio,  a  motion  to  quash  may  be  made 
charge,  except  as  required  or  permitted  by  in  all  cases  when  there  is  a  defect  apparent 
law.  5^  That  the  grand  jury  were  not  upon  the  face  of  the  record,  including  de- 
selected, drawn,  or  summoned,  impanelled,  fects  in  the  form  of  the  indictment,  or  in 
or  sworn  as  prescribed  by  law.     A  motion  the  manner  in  which  the  offence  is  charged. 
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But  it  may  be  laid  down  as  a  general  rule,  applicable  alike  in 
all  the  States,  that  a  motion  to  quash  and  a  demurrer  precede  the 
arraignment :  ^  and  a  motion  to  quash  must  be  made  before  plea;* 
it  cannot  be  entertained  after  verdict'  And  a  motion  to  quash, 
if  taken  too  late,  is  properly  overruled.* 

Where  a  motion  to  quash  is  made  after  plea,  and  too  late  to 
frame  a  new  indictment,  the  motion  must  fail,  unless  the  defects 
in  the  indictment  would  be  clearly  fatal  after  verdict.*  Merely 
making  out  and  filing  a  written  application  to  set  aside  the  indict- 
ment is  not  sufficient  to  constitute  a  motion  :  the  attention  of  the 
court  must  be  called  to  it,  and  the  court  be  moved  to  grant  it.* 

A  motion  to  quash  does  not  have  the  effect  of  withdrawing  the 
plea  of  not  guilty  at  the  special  term,  and  a  second  arraignment 
is  not  necessary.*^ 

An  order  setting  aside  an  indictment  is  a  final  order,  and  appeal- 
able.* and  it  must  be  assigned  for  error ;®  but  the  general  rule  is, 
that  the  refusal  of  the  lower  court  to  quash  an  indictment  on 
motion  is  not  reviewable  on  error ;  and  if  such  motion  may  be  sus- 
tained, when  it  was  shown  that  there  was  no  evidence  before  the 
grand  jury,  the  court  may  properly  refuse  lo  enter  into  an  inquiry 
into  the  sufficiency  of  the  evidence  to  sustain  the  finding. *• 

a.  When  granted.  —  Where  the  essential  part  of  the  offence  is 
omitted,  a  motion  to  quash  should  be  sustained.*^ 

A  plea  in  abatement  may  be  made  when  court.  Commonwealth  ».  Hcraey,  144 
there  is  a  defect  in  the  record  which  is  Mass.  297;  3  New  Eng.  Rep.  515,910;  Cora- 
shown  by  facts  extrinsic  thereto.  The  ac-  monwealth  v.  Keefe,  143  Mass..  467;  s.c, 
cused  shall  be  talcen  to  have  waived  all  3  New  Kng.  Kep.  51  c. 
defects  which  may  be  excepted  to  by  a  mo-  They  should  be  taken  in  the  trial  court 
tion  to  quash,  or  a  plea  in  abatement,  by  Commonwealth  v.  Hallahan,  143  Mass. 
demurring  to  the  indictment,  or  pleading  167 ;  s.  c,  3  New  Eng.  Rep.  300, 
in  bar  or  the  general  issue.  74  Ohio  L.  5.  United  States  v.  Bartow,  20  BUtchf. 
34 r.  C.  C.  349. 

1.  Epps  V,  State,  102  Ind.  539;  s.  c,  3  6.  Peoples.  Ah  Sam,  41  Cat. 6501 

West.  Rep.  380.  7.  State  ».  Bishop,  22   Mo.  App.  435; 

8.  Waiver  of  Error.  —  A  motion  to  set  8.  c,  4  West.  Rep.  793. 

aside  the  indictment  must  be  made  before  8.  People  v.  Young,  31  Cal.  564. 

plea,  or  it  will  be  deemed  waived.     Stacey  9.  Bowen  v.  State,  108  Ind.  411 ;  s.  c 

7'.  People,  34  Cal.  308  ;  People  v.  Turner,  39  6  West.  Rep.  897. 

Cal.  377  ;  People  v.  Johnston,  48  Cal.  550.  10.  Bryant  v.  State,  70  Ala.  282. 

A  failure  to  move  to  set  aside  the  in-  11.  State  z/.  Jackson,  89  Mo.  561;  s.c,  6 

dictment  is  a  waiver  of  any  error  which  West.  Rep  445. 

might  have  been  reached  by  such  motion.  TexM  Code.  —  The  Texas  Code  Cttui. 

Haggard  v.  Commonwealth,  79  Ky.  366.  Proc.  art.  523,  enumerates  but  two  grounds 

Objection  to  Grand  Jory.  —  The  objec-  upon  which  an  indictment  can  be  set  aside, 

tion  to  a  ^rand  juror,  if  made  before  plea,  the  first  being  "  that  if  it  appears  from  the 

is  made  m  time.    State  v.  Haywood,  94  record  of  the  court  that  the  mdictment  was 

N.  C.  847.  not  found  by  at  least  nine  of  the  grand 

The  HoUe  Proseqtii  of  a  count  destroys  jurors,"  and  the  second  being  **that  some 

ail  basis  for  quashing  the  indictment  for  person  not  authorized  by  law  was  present 

defects  in  that  count.    State  v.  Lockwood,  when  the    grand   jufy  were  deliberating 

58  Vt.  378;  s.  c,  2  New  Eng.  Rep.  196.  upon  the  accusation  against  the  defendant, 

8.  State  V.  Barbee,  93  N.  C.  498.  or  were  voting  upon  the  same."    Neither 

4.  Commonwealth  r.  Hallahan,  143  Mass.  of  those  grounds  covers  the  conditions  of 

167;  s.  c,  3  New  Eng.  Rep.  308.  a   case  wherein    the    grand   jury,  voting 

A    merely  formal   objection    cannot   be  originally  to  indict  the  defendant  ooly  for 

taken  for  the  first  time  in  the  superior  murder  of  the  second  or  other  degree,  opott 
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A  prosecution  cannot  be  maintained  on  an  affidavit  alone.  If 
no  information  is  filed,  the  proceedings  should  be  quashed.^  And 
where  the  affidavit  does  not  support  the  information,  a  motion  to 
quash 'must  be  sustained.^  A  motion  to  quash  an  indictment 
which  avers  an  impossible  time  of  commission  of  the  act,  should 
be  sustained.^ 

An  indictment  should  be  quashed  where  the  defendant  never 
had  a  preliminary  examination,  nor  bad  he  ever  waived  it,  and  the 


being  advised  by  the  district  attorney  and 
the  regular  district  judge  (not  then  presid- 
ing) that  the  offence  of  murder  could  be 
charged  only  in  the  first  degree*  voted  to 
indict  in  the  first  degree.  Johnson  v.  State, 
22  Tex.  A  pp.  206. 

Aa  Indietment  for  obtaixdng  Property 
nndar  False  Pretonoei  was  proper! y  q  uashed, 
although  both  counts  averred  the  faUity  of 
the  representations  alleged  to  have  been 
made  by  the  defendant,  and  that  the  owner 
of  the  goods  relied  on  such  representations, 
believing  them  to  be  true,  and  was  thereby 
d.eceived,  where  it  was  not  even  inferen- 
tial ly  charged  that  it  was  by  means  of  such 
Calse  representations  that  the  owner  was 
mduced  to  part  with  the  possession  of  the 
goods  some  eighteen  days  after  the  false 
representations  were  so  made  and  relied 
OTu  State  V,  Connor,  1 10  Ind.  469 ;  s.  c,  9 
WesL  Rep.  226. 

1.  State  V.  First.  82  Ind.  8r. 

%*  Uver  V.  State,  85  Ind.  525. 

The  Affidavit  and  Information  take  the 
place  of  an  indictment,  and,  in  a  certain 
generic  sense,  constitute  the  indictment. 
Their  sufficiency  may  consequently  be  tested 
by  either  a  motion  to  quash  or  a  motion  in 
arrest,  ut.der  the  same  general  rules  which 
apply  to  indictments.  Llndsey  v.  State,  72 
Ind-  39;  Hoover  v.  State,  no  Ind.  349; 
s.  c^  9  West.  Rep.  88. 

8.  Murphy  v.  State,  107  Ind.  598;  s.  c,  5 
West.  Rep  549.741. 

On  a  motion  to  quash  where  the  indict- 
ment charges  the  offence  to  have  been  on  a 
particular  day,  which  date  is  anterior  to  the 
finding  of  the  indictment,  it  is  sufficient. 
People  V.  Littlefield,  5  Cal.  355 ;  People  v. 
Lafuentc,  6  Cal.  202 ;  U.  S.  v.  Bowman,  2 
Wash.  C.  C.  328 ;  Commonwealth  v.  Dil- 
lane,  67  Mass,  (i  Gray)  4S3;  State  v.  Ma- 
grath.  19  Mo.  678;  McBryde  v.  State,  34 
Ua.  202;  Cook  V.  State,  11  Ga.  53;  Win- 
gard  V,  State,  13  Ga.  396 ;  McDade  v.  State, 
20  Ala.  81 ;  Shelton  v.  State,  1  Stew.  &  P. 
(Ala.)  208;  Turner  z'.  People,  yt^  Mich.  363; 
People  V.  Van  Santvoord,  9  Cow.  (N.  Y.) 
660;  Wells  V.  Commonweallh,  78  Mass. 
( 12  Gray)  326;  State  v.  Woodman, 3  Hawks 
(N.  C).  384. 

An  indictment  alleging  an  impossible 
date,  as  18184,  of  an  unlawful  sale  of 
liquors,  should    be   quashed    on   motion. 


Murphy  v»  State,  107  Ind.  598;  s.  c,  3 
West.  Rep.  741. 

A  motion  to  quash  an  indictment  for  sell- 
ing less  than  a  quart  of  intoxicating  liquor 
without  a  license,  averring  impossible  time 
as  date  of  sale,  should  have  been  sustained, 
upon  authority  of  Murphy  z^.  State,  loO  Ind. 
96 ;  s.  c,  3  New  Eng.  Rep.  300,  3  West. 
Rep.  741 ;  Murphy  v  State,  107  Ind.  598; 
s.  c,  5  West.  Rep.  549. 

But  if  the  day  assigned  be  subsequent  to 
the  finding,  the  indictment  is  bad.  State 
f/.  Noland,  29  Ind.  212;  Commonwealth  v, 
Doyle,  1 10  Mass.  103 ;  Jacobs  v.  Common- 
wealth, S  Serg.  &  R.  (Pa.)  316;  Joel  v. 
State,  28  Texas,  642;  State  v.  Fox,  15  Vt 
22 ;  State  v,  Litch,  n  Vt.  67. 

When  time  is  important,  courts  will  in* 

3uire  into  a  day  or  fractional  portion  of  a 
ay.     People  ».  Beatty,  14  Cal.  571. 

The  allegation  of  a  day  withm  a  limita* 
tion  is  material  when  the  offence  is  subject 
to  limitation.   People  v.  Miller,  12  Cal.  294. 

In  bigamy  the  date  of  the  unlawful 
marriage  is  immaterial.  State  v,  Hughes, 
58  Iowa,  165. 

An  indictment  charging  keeping  and  sell- 
ing liquors  ar  a  time  and  place  stated,  is 
not  bad  for  omission  to  repeat  the  time  in 
further  allegation  that  defendant  thereby 
maintained  a  nuisance.  Stale  v.  Buck,  78 
Me.  193 ;  s.  c,  i  New  Eng.  Rep.  903. 

Indictment  for  cruelty  to  animals  may 
allege  a  i^riod  of  lime  instead  of  a  single 
date,  the  offences  involving  continuous 
action.  State  v,  Bosworth,  54  Conn,  i  ; 
s.  c,  I  New  Eng.  Rep.  928. 

VVhere  an  indictment  charged  defendant 
with  having  opened  his  saloon  after  nine 
o'clock  in  the  "afternoon"  instead  of 
"evening,"  held  immaterial.  People  v. 
Husted,  52  Mich.  624. 

In  an  indictment  for  bribery,  or  for 
promise  of  benefit  to  influence  ofificial  ac- 
tion, omission  of  the  year  is  not  fatal,  time 
not  being  of  the  essence  of  the  offence. 
State  V,  McDonald,  106  Ind.  233;  s.  c,  3 
West.  kcp.  752. 

Where  there  are  several  counts,  in  the 
first  of  which  the  time  and  place  are  spe- 
cially stated,  it  is  sufficient  to  allege  in  the 
subsc(|uent  counts  that  the  offence  therein 
described  was  then  and  there  committed. 
Fisk  V.  State,  9  Neb.  62. 
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witness  had  never  signed  his  evidence  given  ;^  or,  where  the  wife 
appeared  before  the  grand  jury  against  .the  husband;*  or,  where 
the  grand  jury  received  testimony  of  a  person  not  under  oath;' 
or,  where  a  grand  juror  was  falsely  personated  by  another  of  the 
same  surname,*  And  it  is  not  error  to  quash  an  indictment  for 
murder,  where  death  resulted  from  an  attempt  to  produce  an 
abortion.* 

Objection  that  names  of  all  material  witnesses  for  the  State 
were  not  indorsed  on  indictment,  should  be  made  oa  motion  to 
quash  indictment.® 

A  motion  to  quash  on  the  ground  of  the  pendency  of  another 
information,  is  merely  a  plea  in  abatement,  and  must  be  supported 
by  evidence.'' 

A  complaint  must  allege  facts,  not  belief,  or  it  will  be  quashed 
on  motion.*  And  where  a  bill  of  rights  provides  "  that  no  warrant 
shall  issue  but  on  probable  cause,  supported  by  oath  or  affirma- 
tion," a  complaint  or  information  charging  a  misdemeanor  on 
hearsay  and  belief  will  not  authorize  a  warrant  where  no  prelimi- 
nary examination  has  been  had  or  waived.® 

Where,  under  the  facts  of  the  case,  in  a  criminal  prosecution 
for  a  statutory  offence,  respondent  should  have  been  charged 
under  a  section  of  the  statute  other  than  that  under  which  the 
charge  was  laid,  as  there  can  be  no  conviction  under  the  informa- 
tion as  framed,  the  prisoner  must  be  discharged.*® 

A  motion  by  a  defendant  to  be  discharged  from  custody  need 
not  be  in  writing ;  and  it  is  not  required  to  state  the  reasons  upon 
which  the  discharge  is  asked.**  And  the  motion  may  be  based 
upon  matter  lying  entirely  outside  of  the  record.  It  may  be  sup- 
ported by  affidavits  or  records  or  other  evidence  aliunde^  in  which 

1.  People  V*  Brock  (Mich  ),  7  West.  Rep.  in  a  criminal  proceeding  upon  information 
8S15.  and  belief  is  sufficient.    State  v,  Davie,  62 

2.  People  V.  Moore,  65  How.  (N.  Y.)  Pr.    Wis.  305. 

177.  9«  State  V,  Gleason,  32  Kan.  245.    C«m- 

3.  Mackin  v.  People,  115  111.  312;  s,  c,    pare  Stale  v  Babbitt,  32  Kan,  253. 

2  West.  Rep.  912,  915.  A  complaint  charging  the  commission  of 

4.  Nixon  V.  State,  68  Ala.  535.  a  crime  is  not  invalidated  by  the  addition 

5.  Commonwealth  v.  Railing,  113  Pa.  of  the  words,  "the  affiant  verily  believes 
St.  37;  s.  c,  3  Cent.  Rep.  531;  Common-  the  defendant  is  guilty  of  the  facts." 
wealth  V.  Jackson,  81  Mass.  (15  Gray)  188;  Brown  v.  State,  16  Neb.  658. 

Robbins  v.  State,  8  Ohio  St.  131.  10.  People    v.  Calderwood   (Mich.),  9 

e.  State  V,  Griffin,  87  Mo.  608 ;  s.  c,  8  West.  Rep.  554. 

West.  Rep.  820,  89  Mo.  49;  4  West.  Rep.  11.  State  v.  Cooper^  103  Ind.75;  s.  c,  i 

630.  West.  Rep.  135. 

The  Karnes  of  the  Witnesses  need  not  be  This  Rule  can  only  be  applied  to  cases 

slated  in  the  affidavit,  —  State  i>.  Bunnell,  where  the  error,  if  error  occurred,  is  appar- 

8 1  Ind.  315,  —  and  they  cannot  be  added  to  ent  upon  looking  at  what  properly  belonged 

the  information  without  showing  that  tKey  to  the   record.      In  speaking  of  matters 

were  not  known  in  time  to  give  notice  to  which  appear  on  the   record,  only  such 

the  defendant  before  trial.    Peoples.  Hall,  things  are  meant  as  pertain  to  the  legal 

48  Mich.  482.  record.     Scotten  v,  Divilhiss,  60  Ind.  37 ; 

7.  State  V.  Bishop,  22  Mo.  App.  435;  Lippman  v.  City  of  South  Bend,  84  Ind. 
s.  c,  4  West.  Rep.  793..  276;    Hancock  v.  Fleming,  85  Ind.  C71; 

8.  People  V,  Heffron,  53  Mich.  527.  State  v.  Cooper,  103  Ind.  75;  s.c.,  i  West. 
In  a  Jastice*8  Court,  however,  a  complaint    Rep.  135. 
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case  neither  the  motion,  affidavits,  records  or  other  evidence,  nor 
the  ruling  thereon,  are  legally  a  part  of  the  record  unless  made  so 
by  order  of  the  court,  or  by  bill  of  exceptions.* 

b.  When  not  granted,  —  Where  the  indictment  is  sufficient,  it 
is  error  in  the  court  to  quash  it ;  *  and  a  motion  to  quash  an  indict- 
ment consisting  of  several  counts  is  properly  overruled,  if  either 
count  is  sufficient.^ 

Where  the  evidence  is  conflicting,  the  court  may  refuse  to  set 
aside  the  indictment.*  And  a  motion  to  quash  an  indictment,  or 
to  strike  it  from  the  files,  on  the  ground  that  it  was  not  found  on 
legal  evidence,  or  that  the  evidence  was  insufficient,  is  properly 
overruled,  when  it  appears  that  a  competent  witness  was  sworn 
and  examined  before  the  grand  jury.* 

In  no  case  should  an  indictment  be  quashed  because  of  mis- 


it  State  v»  Cooper,  103  Ind.  75;  s,  c,  i 
West.  Rep.  135. 

Motbn  to  atMharg«  from  Custody.  ^  In 
the  case  of  Beard  v.  State,  57  Ind.  8,  the 
defendant  moved  to  dismiss  the  proceed- 
ings and  to  be  discharged  from  custody. 
The  motion  was  overruled ;  and  in  delivering 
the  judgment  of-  the  court  on  the  defend 
ant's  appeal,  Howk^  7.,  said,  "  Appellant's 
motion  to  dismiss  the  proceedings  in  this 
case,  and  for  his  discharge  from  the  cus- 
tody of  the  sheriff,  the  decision  of  the  court 
below  thereon,  and  appellant's  excepfion 
to  such  decision,  were  not  made  part  of  the 
record  by  a  proper  bill  of  exceptions.  The 
second  alleged  error  complained  of  by  ap- 
pellant is  not  apparent,  therefore,  in  the 
record  of  this  cause,  and  no  c^^uestion  is 
thereby  presented  for  our  consideration." 
Slate  V.  Cooper,  103  Ind.  75;  s.  c,  i  West. 
Rep.  135. 

2.  State  7/.  Cave,  81  Mo.  450;  State  v. 
Iluckeby,  87  Mo.  414;  s.  c,  4  West.  Rep. 

337- 

An  indictment  should  not  be  quashed 
for  any  defect  or  imperfection  which  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits. 
Stout  V.  State,  96  Ind.  407;  Galvin  v.  Slate, 
93  Ind.  550 ;  Wood  v.  State,  92  Ind.  269, 
sec  p.  272;  State  v.  Bowman,  103  Ind.  69; 
s,  c,  I  West.  Rep.  138;  Ind-  Rev.  Stat.  § 

I756- 

Thus,  it  is  no  ground  to  quash  that  the 
indictment  was  found  by  a  second  grand 
jury.    State  v,  Hughes,  58  Iowa,  165. 

And  error  in  the  general  charge  to  the 
^and  jury  is  not  ground  for  quashing  the 
indictment.   State  v.  White,  37  La.  An.  ^72. 

The  fact  that  the  first  grand  jury  was 
illegally  drawn,  is  not  a  ground  for  quash- 
ing an  indictment  found  by  the  second 
grand  jury.    State  v.  Hart,  67  Iowa,  142. 

lUoffal  Arrest  of  Aconsed.  -^  A  motion  to 
quash  an  indictment  on  the  ground  that, 
previous  to  the  finding  of  the  indictment. 
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defendant  had  been  illegally  arrested,  and 
was  in  custody  under  such  arrest  when  it 
was  found,  presents  no  error.  State  v. 
Brooks,  92  Mo.  542 ;  s.  c,  10  West.  Rep. 
679. 

The  court  say,  "  Conceding  (without  de- 
ciding) that,  previous  to  the  nnding  of  the 
indictment,  the  forms  of  law  had  not  been 
pursued  in  arresting  the  defendant,  and 
that  such  arrest  was  illegal,  it  affords  no 
ground  for  quashing  the  mdictment,  and  it 
has  been  so  ruled  m  the  following  cases, 
and  we  have  not  been  able  to  find  a  con- 
trary ruling  by  any  court  of  last  resort. 
People  V,  Rowe,  4  Park.  Cr.  R.  (N.  Y.) 
253;  State  V.  Brewster,  7  Vt.  118;  United 
States  V.  Lawrence,  13  Blatchf.  C.  C.  295; 
Dow's  Case,  18  Pa.  St.  37." 

The  Supreme  Court  ot  Missouri  heldi\\zX 
the  wrongfulness  of  the  arrest  of  the  defend- 
ant, or  the  wrongfulness  of  his  detention 
after  arrest,  cannot  affect,  or  in  any  wise 
impair,  the  validity  of  the  indictment  after- 
wards found  against  him  ;  and  a  motion  to 
quash  for  either  reason  should  be  overruled. 
State  V.  Chyo  Chaigk,  92  Mo.  395;  s.  c, 
10  West.  Rep.  308. 

3.  Bryant  v.  State,  106  Ind.  549 ;  s.  c,  4 
West.  Rep.  524. 

Arson.  —  On  an  information  for  the  crime 
of  setting  fire  to  a  dwelling-house  in  the 
night-time,  with  intent  to  burn  the  same,  in 
the  main  expressed  in  the  language  of  the 
statute  (How.  Stat.  §  9128),  if  the  word 
"did"  had  been  used  in  the  place  of 
"  was "  after  the  word  "situate "  and  before 
"willfully,"  it  would  have  charged  the 
offence  positively;  but  where  the  com- 
plaint correctly  stated  the  offence,  the 
error  must  be  regarded  as  merely  clerical 
and  formal,  and  the  defect  should  have 
been  taken  advantage  of  bv  demurrer  or 
motion  to  quash.  People  v.  Duford  (Mich.), 
9  West.  Rep.  561. 

4.  People  V,  Ah  Chung,  54  Cal.  399. 

5.  Jones  v.  State,  81  Ala.  79^ 
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joinder,  unless  it  clearly  appears  upon  the  face  of  the  indictment 
that  different  and  distinct  crimes  are  ^harged,  in  different  counts, 
which  cannot  be  joined  in  the  same  indictment,  and  unless  the 
prosecutor  declines  to  elect,  and  manifests  a  purpose  to  insist 
upon  a  conviction  upon  each  count.* 

Charging  burglary  with  intent  to  commit  larceny,  does  not  make 
an  indictment  bad  tor  duplicity.*  And  an  allegation  that  defend- 
ant "  caused  to  be  issued  a  false  certificate  of  the  ownership  of 
certain  stock  signed  in  blank,  and  of  the  following  tenor,"  is  bad 
for  duplicity.' 

Where  the  record  shows  that  the  grand  jury  came  into  open  court, 
and  through  the  hand  of  their  foreman  returned  into  open  court  one 
indictment,  etc.,  the  objection  that  it  does  not  show  that  the  indict- 
ment in  this  prosecution  was  so  returned,  cannot  be  sustained.* 

Where  the  complaint  substantially  follows  the  language  of  the 
revised  standing  regulations  of  the  board  of  aldermen  of  a  city 
under  which  it  was  brought,  the  obvious  meaning  of  which  is, 
that  no  vehicle  shall  make  a  continuous  stop  for  more  than  twenty 
minutes,  it  is  sufficient,  on  motion,  to  quash.'^ 

Error  in  the  form  of  indorsement  of  the  indictment  by  the 
foreman  of  the  grand  jury,  which  could  not  have  prejudiced  the 
rights  of  the  defendant,  will  be  disregarded  on  appeal  Hence, 
where  the  foreman  signs  above  the  words  "  a  true  bill,"  and  not 
on  a  line  with  the  word  "  foreman,*'  the  indorsement  is  sufficient, 
on  a  motion,  to  quash  the  indictment.® 

1.  Glover  r.  State,  109  Ind.  ^1 ;  s.  c,  requires  it,  compel  an  election  after  it  maj 

7  Wej»t.  Kep.  562.    In  the  case  of  McGregg  be  develoi>ed  by  the' evidence  that  the  dit- 

V.  State,  4  Blackf.  (Ind.)    101,  the  court  ferent   counts   in   the    indictment  charge 

quoted  with  approval  the  following,  taken  different  and  distinct  offences  which  can- 

from  an  opinion  by  Justice  Huller:  "On  the  not  be  j'lined  in  the  same  prosecution, 

face  of  an  indictment  every  count  imports  Long  v.  State,  56  fnd.  182. 

to  be  for  a  different  offence,  and  is  charged  0bjeoti(m  tliat  Bafendaat  eaimot  be  triid 

as  at  different  times.    And  it  does  not  ai>-  First  Day  of  Haxt  Term.  —  Where  defend* 

pear  in  the  record  whether  the  offences  are  ant  had  been  examined  for  the  offence 

or  are  not  distinct.    But  if  it  appears  before  before  the  police  court,  during  the  (hen 

the  defendant  has  pleaded,  or  the  jury  are  present  term  of  the  recorder's  court,  and 

charged,  that  he  is  to  be  tried  for  separate  ne  was  bound  over  for  his  appearance  for 

offences,  it   has  been  the  practice  of  the  trial   at  the  next  term   of  the  recordcr*s 

judges   to  quash   the   indictment,  lest    it  court,  the  objection  that  defendant  could 

should  confound  the  prisoner  in  his  defence,  not  be  tried  till  the  first  day  of  the  next 

or  prejudice  him  in  his  challenge  of  the  term  is  not  tenable.    There  is  nothing  in 

jury.  .  .  .  Hut  these  are  only  matters  of  the  statute  to  prevent  filing  an  information 

prudence  and  discretion.      It    the   judge  as  soon  as  it  is  found  convenient.    People 

who  tries  the  prisoner  does  not  discover  ^^  Mason  (Mich.),  6  West  Rep.  183. 

it  in  time,  1  think  he  may  put  the  prosecu-  2.  Becker  v.  Commonwealth  (Pa.) ;  S.C., 

tor  to  make  his  election  on  which  charge  8  Cent.  Kep.  388. 

he  will  proceed."    See  McGregors.  State,  3.  State  7«i  Haven,  59  Vt  399;  s.  t,  4 

16  Ind.  9;  Engleman  v  State,  2  Ind.  91;  New  Eng.  Rep.  617. 

Mavnard  v.  Slate,  14  Ind.  427.  4.  State  v.  Payton,  90  Mo.  220;  s.  c,  7 

The  Supreme  Court  of  Indiana  say,  in  West.  Rep.  129. 

Glover  7'.  State,  109  Ind.  391 ;  s.  c,  7  West.  6.  Commonwealth  v,  Rowe,  141  Mass. 

Rc]).  562.  that  the  appellate  courts  should  79;  s.  c,  i  New  Eng.  Re^i.  911;  Coramon- 

not  l)e  swift  to  reverse  judgments  in  crimi-  wealth  v,  Barrett,   108  Ma^s.  30J;   Com- 

nal  cases  on  account  of  a  refusal    by  the  monwealth  v.  Fenton,  T39  Mass.  197. 

trial  court  to  ])ut  the  prosecutor  to  an  elec-  6.  State  v.  Bowman,  103  Ind.  69;  s.  c, 

tion,  l)ecause  the  court  may,  when  justice  i  West.  Rep.  138;  Johnson  v.  State,  2J 
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c.  Misnomer,  — The  defendant's  name  must  be  given  correctly  ; 
or,  if  it  is  not  known,  he  must  be  described  as  a  person  unknown.* 
So  also  with  regard  to  the  name  of  the  person  against  whom  the 
crime  has  been  committed.*  But  a  plea  of  not  guilty  waives  a 
misnomer.^ 

Where  two  names  are  derived  from  the  same  source,  both  taken 
by  common  use  to  be  the  same,  the  use  of  one  for  the  other  is 
not  a  misnomer.*  And  where  two  names,  though  spelled  dif- 
ferently, necessarily  sound  alike,  the  court  may,  as  matter  of  law, 
pronounce  them  to  be  idem  sonans  ;  but,  if  they  do  not  necessarily 
sound  alike,  the  question  is  for  the  jury.* 

A  literal  variance  in  the  spelling  of  a  word  is  not  alone  fatal, 

Ind.  32;   Heacock  v.  State,  42  Ind.  363;  evidence  showing  how  they  were  usually 

Cooper  V,  State,  79  Ind.  272.  pronounced,    the    question    whether    the 

1.  However,  a  mistake  in  the  name  of  names  "Celestia"  and  "Celeste"  were 
the  defendant  does  not  occasion  a  variance,  usually  and  ordinarily  pronounced  alike, 
because  it  is  not  necessary  to  prove  the  Commonwealths.  Warren,  143  Mass.  568; 
name   of  the  accused.     If   the  defendant  s.  c,  3  New  £ng.  Rep.  887. 

desires  to  take  advantage  of  such  mistake,  The    court  say,  that,  **  If    two   names 

he  does  so  by  a  plea  in  abatement     Where  spelled  differently,  necessarily  sound  alike, 

this  plea  is  sustained,  the  indictment  is  the  court  may,  as'  matter  of  law,  pronounce 

amended,  and  the  case  proceeds.    Harris,  them  to  be  idun  souatis ;  but,  if  they  do 

Cr.  L.  (Force's  ed.)  367.  not  necessarily  sound  alike,  the  question 

In  New  York.  —  The  provisions  of  the  whether  they  are  idem  somins  is  a  ques- 

New  York  Code  Criminal  Procedure,  §§  tion    of   fact    for    the    jury.      Queen    v, 

203-295,  authorizing  the  amendment  of  in-  Davis,  4  New  Sess.  Cas.  41 1 ;  s.  c ,  5  Cox, 

dictments  in  respect  to  the  name  of  any  C.  C.  237,  2  Den.  C.  C.  233.    In  that  case 

person,  are  not  in  violation  of  the  Consti-  the  court  held  as  a  matter  of  law  that 

tution.     People  V.  Johnson,  104  N.  Y.  213;  'Darius'  and  *Trius*  were  idem  sonans. 

s.  c ,  6  Cent.  Rep.  792.  The  conviction  was  quashed;    Colerid^^e, 

2.  Harris,  Cr.  L.  (Force's  ed.)  263.  7*,  saying  that  if  the  question  had  been  left 
The  name  of  the  alleged  injured  party,  to  the  jury,  there  can  be  no  doubt  that  a 

as  it  is  designated  in  the  indictment,  must  Dorsetshire   jury  would  have  found  that 

be  sufficiently  proved  to  identify  the  party;  *  Darius  '  and  *Trius*  were  not  the  same 

and  unless  this  is  done  the  proof  will  not  name. 

only  be  held  insufficient,  but  the  variance  '*  The  case  at  bar  is  similar  to  that  of 

between  the  proof  and  the  allegata  will  be  Commonwealth  v.  Donovan,  95  Mass.  (13 

held  fatal.     Humbard  v.   State,  21   Tex.  Allen)  57,  which  was  an  indictment  for 

App.  20a  larceny  from  John  Mealey.    The  witness 

YarUnee  in  Name  of  Party  injured. —  testi/ied  that  his  name  was  spelled  Malay 

Where  the  indictment  alleges  the  name  of  or  Maley,  and  that  he  was  called  Maley, 

the  injured  party  as  E.  S,  Woods,  and  the  but  never  Mealey.    The  court  left  it  to  the 

proof  e^^tablishes  the  name  to  be  E.  S.  jury  to  say  whether  the  name  proved  was 

Wood,    it    is    heUU    that    "  Wood "    and  idem  sonans  with  the  one  in  the  indictment. 

"Woods"  are  neither  the  same  nor  idem  After  verdict  of  guilty,  this  court  //^/«/that 

sonaits,  and  that    the  variance    is    fatal,  the  instructions  were  correct. 

Neiderluck  v.  State,  21  Tex.  App.  320.  "The  court  submitted  to  the  jury  in  the 

3.  State  V.  Drury,  13  R.  I.  540.  case  at  bar  the  question  whether  the  names 

4.  Walter  v.  State,  105  Ind.  5S9;  s.  c,  2    *  Celestia'  and  'Celeste'  were  usually  and 
West.  Kep.  750,  761 ;  i  liish.  Cr.  Proc.  689.    ordinarily   pronounced   alike.      The    jury 

"Jack**  for     John,"  In  an  indictment,  is  were  to  determine  this  from  their  general 

not  a  misnomer.     Walter  ?/.  State,  105  Ind.  knowledge,   in   the   absence    of    evidence 

589;  s.  c ,  2  West.  Rep.  759.  showing  how  they  were  usually  pronounced, 

5.  Commonwealth  v.  Warren,  143  Mass.  as  in  the  cases  above  cited. 

56S:  s.  c,  3  New  Eng.  Rep.  887.  **  In  Commonwealth  ?'.  Jennings,  121 
HassacliiiBeUs  Doctrine.  —  The  Supreme  Mass.  47,  evidence  was  before  the  jury  as 
Judicial  Court  of  Massachusetts  said  in  a  to  the  way  the  name  was  ordinarily  pro- 
recent  case,  that  the  trial  court  ])roi)erly  nounced.  The  ruling  of  the  Superior  Court 
tnbraitted  to  the  jury  to  determine  from  was  correct."  Commonwealth  ?'.  Warren, 
iheir  general  knowledge,  in  the  absence  of  143  Mass.  56vS;  s.  c.)  3  New  Eng.  Kep.  887 
4C.ofL.  — 49                                  700 
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when  the  omission  or  addition  of  a  letter  does  not  make  it  a 
different  word ;  and  the  diversity  in  the  spelling  of  a  name  is  not 
material  where  it  is  idem  sonans} 

A  merely  clerical  error  in  writing  a  name  in  an  indictment 
cannot  be  invoked  as  vitiating  the  proceeding.*  And  the  addi- 
tion of  the  word  ** junior*'  to  the  name  of  a  person  referred  to  in 
an  indictment  is  a  mere  matter  of  description,  constituting  no  part 
of  the  name,  and  need  not  be  proved  where  proof  of  the  name  is 
necessary.* 

d.  Formal  and  Immaterial  Defects,  —  A  defect  that  does  not 
affect  the  merits  of  the  case,  or  the  evidence  necessary  to  be  given 
to  maintain  the  indictment,  can  be  regarded  as  only  iormal.* 


1.  State  V,  Fitzgerald,  20  Mo.  A  pp.  40S; 
s.  c,  2  West.  Rep.  557,  558 ;  i  Greenl.  Ev. 
§167. 

Yarianee.  —  There  is  a  material  variance 
between  the  names  Tarpley  and  Tapley, 
which  would  support  a  plea  in  abatement 
on  the  ground  of  misnomer;  consequently 
a  pendmg  prosecution  against  the  defena- 
antj  by  the  latter  name,  cannot  be  pleaded 
in  abatement  of  a  prosecution  by  the  form- 
er.     Tarpley  v.  State,  79  Ala.  271. 

And  where  the  complaint  and  informa- 
tion impleaded  "  Clements  Turner,"  but  the 
evidence  names,  and  the  verdict  and  judg* 
ment  condemn,  '*  Turner  Clements,"  if  the 
record  fails  to  identify  the  party  prosecuted 
as  Clements  Turner  as  the  person  who  was 
convicted  as  Turner  Clements,  the  variance 
is  fatal.  Clements  v.  State,  21  Tex.  App. 
258 

An  indictment  was  held  defective  by  the 
Texas  court  of  appeals  because  in  one 
place  it  denominated  the  defendant  one 
"  Kincy,'*  and  in  another  place  as  one  "  Mc- 
Kiney."    Kinney  v.  Slate,  21  Tex.  App.  348. 

But  where  the  defendant  was  indicted 
for  perjury,  charged  to  have  been  com- 
mitted upon  the  trial  of  one  Willis. Fain 
for  larceny,  and  the  record  introduced  as 
evidence  of  the  indictment  described  the 
person  charged  with  the  larceny  as  Willie 
Fanes,  the  court  //<•/// that  it  was  within  the 
rule  of  idem  sotutrts,  and  that  there  was  no 
variance.     Stale -v.  Hare,  95  N.  C.  6S2. 

In  a  prosecution  under  an  indictment  for 
forgery,  where  the  writing  was  offered  in 
evidence,  the  mere  fact  that  another  name 
was  written  upon  the  note  by  the  company, 
after  it  was  delivered  to  it,  to  indicate  the 
agent  in  whose  hands  it  was  placed  for  col- 
lection, creates  no  variance,  inasmuch  as, 
in  describing  the  note  in  the  indictment,  it 
was  not  necessary  to  set  forth  that  fact. 
State  V,  Jackson,  89  Mo.  561 ;  s.  c,  6  West. 
Rep.  445. 

2.  State  V.  Ford,  38  La.  An.  797. 
Clerioal  Error  in  writing  Hame.  —  An  in- 
dictment for  an  assault  with  intent  to  kill 


and  murder  George  J.  Farley,  whose  name 
thus  appeared  four  times  in  the  indictment, 
ended  thus  :  '*  With  a  felonious  intent  .  .  . 
to  kill  and  murder  said  Frank  1.  Farley,"* 
Meldt  that  the  court  properly  instructed  the 
jury  that  if  it  was  apparent  that  the  writing 
of  Frank  I.  Farley  was  a  clerical  error  in 
draughting  the  indictment,  and  that  Georgt. 
J.  Farley  was  meant,  and  that  defendant 
was  not  misled  by  the  mistake,  the  variance 
was  not  fatal,  and  the  defendant  should  not 
be  acquitted  on  the  ground  thereof.  State 
V.  McCunniff,  70  Iowa,  217. 

8.  Geraghtv  ?^  State,  no  Ind.  103;  s.  c, 
8  West.  Rep.'868. 

4.  State  V.  Amadon,  5S  Vt.  524 ;  s.  c,  i 
New  Eng.  Rep.  355 ;  Stale  v.  .Arnold,  50 
Vt.  735  ;  Rex  V.  Home,  2  Cowp.  682. 

Omution  of  Xatexial  Word.^  Hut  if  an 
indictment  omits  a  material  word,  although 
it  be  but  a  preposition  or  a  helping  verh, 
the  court  will  not,  from  a  knowledge  of  the 
language,  supply  the  missing  word  so  as  to 
supply  the  probable  intention  of  the  grand 
jury,  where  the  charging  part  of  the  indict- 
ment read  as  follows:  "...  Adam  Car- 
penter and  R.  Jones,  on  the  tenth  day  oi 
May,  1884,  did  then  and  there,  unlawfully 
and  with  malice  aforethought,  make  an 
assault  in  and  npon  the  person  of  John 
Long,  with  intent  him  the  said  Long,*theii 
and  there  kill  and  murder,'*  etc ,  heid  that 
the  omission  of  the  preposition  **lo"  be- 
fore the  words  "kill  and  murder  *'  was  fatal 
to  the  sufficiency  of  the  indictment.  Jone* 
f.  State,  21  Tex.  App.  349. 

Omission  to  serre  Names  of  Witnessss.  — 
Where  a  justice  of  the  peace  was  indicted 
for  malpractice  in  office  in  wilfully  ami 
knowingly  demanding  and  receiving  nraou 
costs  than  he  was  entitled  to  under  the  law. 
a  service  on  him  of  a  copy  of  the  india 
ment,  except  that  it  did  not  conuin  thc 
names  of  the  grand  jurors,  was  a  substantial 
compliance  with  the  law  ;  and  a  sijecial  plejt 
alleging  that  this  service  was  insufficient, 
was  properly  stricken  on  demurrer.  Riden- 
hour  V.  State,  75  Ga.  382. 
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Neither  verbal  nor  grammatical  inaccuracies,  nor  the  misspell- 
ing of  words  in  an  indictmeat/ are  fatal  to  it  where  they^o  not 
affect  the  sense,  and  where,  front  the  whole  context,  the  words,  as 
well  as  the  meaning,  can  be  determined  with  certainty  by  a  per- 
son of  ordinary  intelligence.^  A  conviction  will  not  be  reversed 
for  a  mere  formal  defect  in  the  indictment  which  might  have  been 
amended  in  the  court  below,  or  might  be  amended  in  the  appellate 
court.'  And  an  indictment  shall  not  be  deemed  invalid  for  any 
defect  which  does  not  tend  to  prejudice  the  substantial  rights  of 
the  defendant.* 

Objections  to  a  complaint  for  formal  defects  should  be  taken  in 
the  trial  court ;  and  a  motion  to  quash  on  this  ground,  made  for 


Where  an  instrument  is  set  forth,  a  mis- 
take of  the  pleader  in  designating  its  char- 
acter does  not  vitiate  the  indictment.  Gar- 
mire  V.  State,  104  Ind.  444;  s.  c,  2  West. 
Rep.  284. 

Reversal  for  "  Imperfection,  Formal  De- 
foot."  —  By  §  87  of  the  Criminal  Procedure 
Act  it  is  provided  that  no  judgment  given 
upon  any  indictment  shall  oe  reversed  for 
any  imperfection,  omission,  defect  in  or 
lack  of  form,  or  for  any  error  except  such 
as  shall  have  prejudiced  or  may  prejudice 
the  defendant  in  maintaining  his  defence 
upon  the  merits.  Re  Esmond  (D.  C),  3 
Cent.  Rep.  520, 

1.  Xisspelling  Words  in  Indictment  ~ 
A  transposition  of  the  letters  "e  "  and  "a" 
in  the  word  "  steal,"  so  as  to  make  "  stael," 
does  not  render  a  count  defective.  State 
V.  Lockwood,  58  Vt.  378;  s.  c,  2  New 
Eng.  Kep.  196.  In  State  v.  Carville  (Me.), 
^  New  Eng.  Rep.  354,  it  is  held  that  an 
mdictment  for  incest  is  not  bad  because 
the  word  "incestuous"  is  spelled  "incest- 
ous."   The  court  say,  — 

**In  this  indictment  for  incest  between 
father  and  daughter,  the  word  *  ince!»tuous  * 
is  spelled  'incestous,*  a  letter  *u'  being 
omitted  by  chance.  It  is,  however,  not  a 
fatal  omission.  It  is  not  only  nearly  enough 
idem  sonans^  but  the  spelling  is  not  gram- 
matically incorrect.  The  essential  part  of 
the  meaning  of  the  term  is  in  the  noun 
•  incest,'  a  word  borrowed  from  the  Latin 
language,  into  which  it  was  imported  from 
the  Greek.  The  adjective  may  not  incor- 
rectly be  incestous,  although  it  is,  for 
merely  the  sake  of  euphony,  spelled  'in- 
cestuous.' No  one  coulci  mistake  its 
meaning  in  its  connection  in  this  indict- 
ment" 

A  defect  in  an  information  for  forgery  by 
using  the  word  **  affiant "  for  words  *'  prose- 
cutinz  attorney,*'  if  the  charge  was  pre- 
ferred by  the  proper  officer,  will  not  be 
available  to  reverse  the  judgment.  Billings 
V.  State,  107  Ind.  54;  s.  c,  4  West.  Rep. 
5«9. 


In  an  indictment  under  Mo.  R.  S.  §  1307, 
for  stealing  cattle,  the  use  of  the  word 
"steer"  is  sufficient,  without  employing 
the  term  "  cattle,"  or  "  neat  cattle."  State 
V.  Bowers  (Mo.),  4  West  Rep.  588. 

An  indictment  for  larceny  which  substi- 
tutes the  word  "haul"  for  the  word 
"carry,"  used  in  the  statutory  definition  of 
the  offence,  is  sufficient.  Spittorff  v.  State, 
loS  Ind.  171  ;  s.  c,  6  West.  Rep.  307. 

8.  State  V.  Halida,  28  W.  Va.  499. 

Where  the  indictment  charged  the 
offence  to  have  been  committed  at  and  near 
the  dwelling  of  one  Henry  F.  Miller,  and 
the  proof  was  that  it  was  near  the  resi 
dence  "of  a  man  by  the  name  of  Miller," 
and  a  Mrs.  Miller  lived  there  with  her 
son  Henry,  who  was  sickened  by  the  odors 
complained  of,  the  jury  was  authorized  to 
infer  that  the  son  was  the  i^erson  whose 
dweiling-hou.se  was  affected  by  the  acts 
complained  of.  The  failure  to  prove  the 
initial  letter  of  the  middle  name  was  not  a 
variance.  If  a  variance,  it  had  reference 
only  to  a  matter  of  unnecessary  descrip- 
tion, the  failure  to  prove  which  with  tech- 
nical exactness  would  not  authorize  the 
reversal  of  a  judgment  in  a  criminal  case. 
Mergentheim  v.  State,  107  Ind.  567 ;  s.  c, 
5  West.  Rep.  851. 

3.  Davis  V.  Commonwealth  (Pa.),  4  Cent. 
Rep.  711. 

4.  Ind.  Rev.  Stat.  1881,  §  1756.  State  v. 
Bowman,  103  Ind.  69;  s.  c,  i  West.  Rep. 
1 38;  State  V.  Anderson,  103  Ind.  170;  s.  c, 
I  West.  Rep.  175,  176;  Thomas  v.  State, 
103  Ind.  309;  s.  c,  I  West  Rep.  309,316; 
Sample  v.  State.  104  Ind  289;  s  c,  2  W  est. 
Rep.  258,  259;  State  v.  McDonald,  106  Ind. 
233;  s.  c.  3  West.  Rep.  752,  7^4- 

Bepngpiant  Indictment :  Validity.  —  An 
indictment,  though  lamentably  repugnant, 
must  be  held  valid  under  the  saving  pro- 
visions of  the  statute,  §  1821,  where  it  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  o.f  the  defendant  on  the  merits. 
State  V.  Chamberlain,  89  Mo.  129;  s.  c,  5 
West.  Rep.  386. 
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the  first  time  in  the  superior  court,  comes  too  late,  and  is  properly 
overruled.* 

But  no  indictment  should  be  quashed  for  any  surplusage  or 
repugnant  allegations,  when  there  is  sufficient  matter  alleged  to 
indicate  the  crime  and  person  charged.* 

On  arraignment,  where  the  defendant  neither  stands  mute 
nor  confesses,  he  pleads ;  ^  that  is,  he  alleges  some  defensive 
matter.* 

The  pleas  are  divided  into  (i)  dilatory  pleas,  consisting  of  (tf)  plea 
of  guilty  or  not  guilty,  {b)  pleas  to  the  jurisdiction,  and  (r)  pleas 
in  abatement;  (2)  special  pleas  in  bar,  consisting  of  {d)  former 


1.  Commonwealth  v,  Hallahan,  143  Mass. 
167;  s.  c,  3  New  Eng.  Rep.  300;  Common- 
wealth V,  Legassy,  113  Mass.  lo;  Com- 
monwealth t/.  Doherty,  116  Mass.  13. 

2.  State  V.  Patterson  (Ind.),  7  West. 
Rep.  410,  412;  Myers  v.  State,  loi  Ind. 
379;  State  V.  McDonald,  io6  Ind.  233; 
s.c,  3  West.  Rep.  752. 

Whatever  Cireomitaneet  are  Heeeseary 
to  constitute  the  crime  imputed  must  be  set 
out,  and  all  beyond  is  surplusage.  State  v, 
Amadon,  58  Vt.  524 ;  s.  c,  I  New  Eng. 
Rep.  355. 

It  is  a  well-settled  principle  of  criminal 
pleading,  that  if,  eliminating  surplusage,  an 
mdictment  so  avers  the  constituents  of  the 
offence  as  to  apprise  the  defendant  of  the 
charge  against  him,  and  enables  him  to 
plead  the  judgment  in  bar  of  another 
prosecution,  it  is  good  in  substance  under 
the  Texas  Code.  McConnel  v.  State,  22 
Tex.  App.  354- 

An  indictment  for  shooting  with  intent 
to  murder,  need  not  charge  an  assault: 
such  charge  is  surplusage.  State  r.  Crit- 
tenden, 38  I^  An.  448. 

8.  Every  plea  must  be  put  in  orally. 
People  V.  Kedinger,  55  Cal.  298  j  People  v, 
Johnson,  47  Cal.  124. 

And  two  pleas,  when  not  repugnant  with 
each  other,  may  be  pleaded  at  the  same 
time.    Commonwealth  v.  Long,  2  Va.  Cas. 

318. 

A  mistake  in  a  plea  may  be  corrected 
after  entry  on  the  mniutes.  Davis  ».  State, 
20  Ga.  674. 

Plea  Essential.  ~  It  is  essential  to  the 
sufficiencv  of  a  conviction,  that  the  defend- 
ant pleaded  to  the  indictment,  or  that  the 
pica  of  not  guilty  was  entered  for  him, 
which  fact,  on  appeal,  must  appear  ill  the 
final  judgment  brought  up  with  the  record. 
Pate  V,  State,  21  Tex.  App.  191 ;  State  v, 
Cunningham,  94  N.  C.  824;  People  v.  Hel- 
ler, 2  Utah,  133;  Dale  v.  Coj)ple,  53  Mo. 
321  ;  State  7).  MoiUgomery,  63  Mo.  296; 
Pcoi)le  V.  Gaines,  52  Cal.  4S1 ;  Douglass  v. 
State,  3  Wis.  820. 

And  where  the  record  in  a  criminal  case 
fails  to  disclose  affirmatively  that  a  plea  to 
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the  indictment  was  entered  either  by  or  for 
the  defendant,  such  record  on  its  face  shows 
a  mis-trial,  and  thai  the  proceeding  wa& 
erroneous,  at  least ;  and  a  recital  in  a  bill 
of  exceptions,  that  the  defendant  pleaded 
not  guilty,  will  not  suppiv  the  omission, 
Bowen  v.  State,  loS  IncL  411;  s.  c  6 
West.  Rep.  897. 

Exeeption  to  the  Failure  of  tke  Ooort  to 
arraign  a  defendant,  or  require  him  to 
plead  to  an  indictment  for  forger)-,  can 
only  be  saved  by  presenting  the  omission 
as  a  ground  for  a  new  trial.  Billings  v. 
State,  107  Ind  54 ;  s.  c ,  4  West.  Rep.  519. 

Arraignment  oef ore  Jostioe  of  the  mea. 
—  An  arraignment  or  plea  in  a  criminal 
case,  before  a  justice  of  the  peace,  is  no- 
where affirmatively  required  by  the  Indiana 
statute ;  but  it  is  held  that  the  proper  prac- 
tice rec|uires  that  a  defendant  should  enter 
a  plea  m  order  to  present  an  issue  for  trial. 
Johns  V,  State,  104  Ind.  557 ;  s.  t,  2  West 
Rep.  276W 

Arraignment  in  M isdemeaaore. — It  has 
been  heid  that  where  a  defendant  is  put  on 
trial  for  a  misdemeanor  without  a  plea  to 
the  indictment  having  been  entered,  it  is 
a  mere  technical  error  or  irregularity  which 
does  not  affect  any  of  his  substantial  rights, 
and  affords  no  ground  for  reversal  of  a 
judgment  of  conviction.  See  .State  p. 
Hayes,  67  Iowa,  27 ;  s.  c,  24  N.  W.  Rep. 
575;  Allvn  V.  State,  21  Neb.  593. 

Special  Pleas  must  always  be  tried  before 
the  general  issue.  Commonwealth  v,  Mer- 
rill, 90  Mass.  (8  Allen)  545;  Salliday  r. 
Commonwealth,  28  Pa,  St. ;  Fosters'.  State, 
39  Ala.  229;  Henry  v.  State,  33  Ala.  3S9; 
Nonemaker  v.  State,  34  Ala.  211;  Moun- 
tain V.  State,  40  Ala-  344;  Faulkner  v. 
State,  3  Heisk.  (Tenn.)  ii\  Clem  v,  Staif, 
42  Ind.  420. 

4.  The  learning  on  the  subject  of  the 
different  pleas  has  become,  to  a  great  ex- 
tent, a  matter  of  history  rather  than  of 
practice,  on  account  of  the  comprehensive 
character  of  the  plea  of  the  general  Issue 
of  not  guilty,  and  also  on  account  of  the 
right  to  move  in  arrest  of  judgment.  Harris, 
Cr.  L.  375. 
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conviction,  (*)  former  acquittal,  and  if)  pardon ;  and  (3)  pleading 
the  general  issue. ^ 

The  first  steps  to  be  taken  after  the  prisoner  is  brought  into 
court,  is  to  call  upon  him  by  name  to  answer  the  matter  charged 
against  him.^  If,  when  arraigned,  he  fails  to  give  his  true  name 
on  request,  he  cannot  afterwards  complain  if  he  is  tried  by  the 
name  specified  in  the  indictment.^  But  if  he  gives  his  true  name, 
it  must  be  substituted,  and  the  subsequent  proceedings  be  had  in 
that  name.* 

2.  Plea  of  Guilty  or  Not  Guilty.  —  By  pleading  guilty,  defendant 
confesses  his  guilt  as  charged  in  the  indictment ;  but  if  none  is 
charged  therein,  none  is  confessed.^  After  the  plea  of  guilty, 
there  is  nothing  for  the  court  to  do  other  than  to  pronounce 
sentence.®     If   defendant   be  of   age,  the   court   must   sentence 

1.  The  defendant  is  not  permitted  to  go 
through  the  whole  of  these  pleas  in  suc- 
cession, resorting  to  the  subsequent  plea 
as  a  previous  one  fails.  The  rule  is,  that 
not  more  than  one  pica  can  be  pleaded  to 
an  indictment  for  misdemeanor,  or  a  crim- 
inal  informati6n.  In  felonies,  if  the  accused 
pleads  in  abatement,  he  may  afterwards,  if 
the  plea  is  adjudged  against  him,  plead 
over  to  the  felony ;  that  is,  plead  the  general 
issue  of  not  guilty.     Harris,  Cr.  L.  375, 376. 

2.  Rex  V,  Hensey,  i  Burr.  643 ;  2  f  lale, 
P.  C.  119. 

3.  State  V.  Burns,  8  Nev.  251. 

4.  People  V.  Jim  Ti,  32  Cal.  60;  People 
f.  Kelly,  6  Cal.  210. 

d.  Fletcher  v.  State,  7  Eng.  (Ark.)  169; 
I  Bish.  Cr.  Proc.  464. 

Effect  of  Flea  of  OoUty.  — The  plea  of 
guilty  is  a  confession  of  the  offence  which 
subjects  the  defendant  to  precisely  the 
same  punishment  as  though  he  had  been 
tried  and  found  guilty  by  the  verdict  of  a 
jury.  The  fact  that  defendants  often 
imagine  that  by  pleading  guilty  they  are 
likely  to  receive  some  favor  from  the  court 
in  the  sentence  that  will  be  passed  upon 
them,  makes  it  not  an  uncommon  practice 
for  the  judge  to  undeceive  them  in  this  re- 
spect, by  ai>prising  them  that  their  pleading 
guilty  will  make  no  alteration  in  their  pun- 
ishment. I  Arch.  Cr.  Pr.  §  1 10 ;  i  Colby, 
Cr.  L,  286;  Rice  v.  State  (Tex.  Ct.  App.), 
9  Crim.  L.  Mag.  577 ;  s.  c,  3  S.  W.  Rep. 
791. 

But  where  defendant  pleaded  guilty 
under  a  belief,  induced  by  something  said 
by  the  judge,  that  by  so  doing  he  would 
escape  the  maximum  penalty  nt  the  law,  it 
was  hetd  he  should  not  be  sentenced  to  the 
maximum,  but  rather  be  allowed  to  plead 
not  guilty.     State  v.  Stephens,  7r  Mo.  535. 

It  has  been  said  that  a  plea  of  guilty  is 
the  highest  kind  of  conviction  of  which  the 
case  admits, — 2  Hale,  P.  C.  225,  —  and  may 
be  received  after  a  plea  of  "  not  guilty  "  has 


been  entered  on  the  record,  whenever  the 
accused  chouses  to  withdraw  such  plea,  and 
confess  the  accusation.  Ward  v.  People, 
3  Hill  (N.  Y.),  395;  I  Colb.  Cr.  L.  287;  2 
llawk,  P.  C.  c.  31,  §  I. 

In  Michigan,  under  the  provisions  of  the 
statute  (How.  Stat.  §9558),  the  judge  is  to 
satisfy  himself,  by  private  examination, 
whether  the  defendant  voluntarily  pleads 
guilty,  and,  if  satisfied  that  he  does  so 
plead,  must  proceed  to  judgment.  Sec 
People  V.  Brown,  53  Mich.  53c  ;  s.  c,  5 
Crim.  I^  Mag.  868,  i^n ;  People  v.  Stick- 
ney,  50  Mich.  99 ;  People  v.  Ferguson,  48 
Mich.  41 ;  Clark  v.  People,  44  Mich.  308; 
Henningr/.  People,  40  Mich.  733;  Edwards 
V.  People,  39  Mich.  760. 

6.  People  V.  McEwen,  67  How.  (N.  Y») 
Pr.  105;  Gray  I/.  State,  107  Ind.  177;  s.  c, 
5  West.  Rep.  264;  Boswell  v.  State,  1 11 
Ind.  47 ;  s.  c ,  9  West.  Rep.  262,  264;  Rev* 
Stat.  1881,  §  1767 

If  the  accused  makes  a  simple,  unquali- 
fied confession  that  he  is  guilty  of  the 
offence  charged  in  the  indictment,  if  he  ad- 
heres to  this  confession,  the  court  has 
nothing  to  do  but  to  award  judgment,  gen- 
erally hearing  the  facts  of  the  case  from 
the  prosecuting  counsel.  But  the  court 
usually  shows  reluctance  to  accept  and  re- 
cord such  confession  in  cases  involving 
capital  or  other  great  punishment;  often 
they  advise  the  prisoner  to  retract  ihe  con- 
fession and  plead  to  the  indictment.  The 
reason  of  this  is  obvious:  the  defendant 
may  not  fully  understand  the  nature  of  the 
charge,  he  may  be  actuated  by  a  morbid 
desire  JFor  punishment,  etc.     Harris,  Cr.  L. 

373- 

Stay  of  Sentence.  —  The  Supreme  Court 
of  Michigan  say  in  People  v.  Brown,  53 
Mich.  531 ;  s.  c,  5  Crim.  L.  Mag.  868,  878, 
that  it  IS  no  doubt  comi^etent  for  a  criminal 
court,  after  conviction  or  confession,  to  stay 
for  a  time  its  sentence ;  and  that  many  good 
reasons   may   be  suggested  for  doing  so. 
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him,  or  place  him  in  the  custody  of  the  sheri£f  until  such  sen- 
tence.* 

A  plea  of  guilty  can  be  put  in  only  by  defendant  personally  in 
open  court.*  And  if  the  plea  of  guilty  be  drawn  out  by  the 
court's  admonishing  the  prisoner  that,  if  he  does  not  plead,  he 
will  be  heavily  punished,  it  is  a  nullity.^  A  plea  of  guilty  cures 
formal  defects.* 

A  plea  of  guilty  includes  a  plea  of  former  conviction,  if  charged 
in  the  indictment,  and  renders  the  defendant  liable  accordingly.* 
But  if  the  plea  of  nolo  contendere  is  accepted,  it  is  not  necessary 
or  proper  that  the  court  should  adjudge  the  party  to  be  guilty, 
for  that  follows  as  a  legal  inference  from  the  implied  confession ; 
but  the  court  proceeds  thereupon  to  pass  the  sentence  of  the 
law.® 

The  pica  of  not  guilty  puts  in  issue  all  the  material  averments  ^ 


such  as  fo  give  opportunity  for  motion 
in  arrest,  or  to  enable  the  judge  to  better 
satisfy  his  own  mind  what  the  punishment 
should  be.  Commonwealth  v,  Dowdican*s 
Bail,  115  Mass.  133. 

1.  Gray  v.  State  107  Ind.  177;  s.  c,  5 
West.  Rep.  264. 

2.  People  V.  McCrary,  41  Cal.  461. 

In  MisdemeanorB,  however,  a  plea  of 
guilty  may  be  put  in  by  an  attorney,  but 
m  felonies  it  must  be  put  in  by  defendant 
in  person.  Gordon  v.  Gibbs,  3  Smedes 
&  M.  (Miss.)  587 ;  United  States  v.  Mayo, 
I  Curt.  C.  C.  433;  People  v,  Ebner,  23 
Cal.  158;  People  v,  Corbett,  28  Cal.  328. 

8.  O'Hara  v.  People,  41  Mich.  623. 

4.  Casper  ».  State,  27  Ohio  St.  572. 
Defects  on  a  complaint  in'  not  following 

the  precedents  are  cured  bv  a  plea  of 
guilty.    State  v,  Knowlcs,  34  Kans.  393. 

5.  People  V.  Del  any,  49  Cal.  395. 

6.  Commonwealth  v.  Horlon,  26  Mass. 
(9  Pick.)  206;  Commonwealth  v,  Inger- 
soll,  (Mass.),  5  New  Eng.  Rep.  383. 

The  Flea  ox  Nolo  Contendere  is  not  com- 
mon, but  is  sometimes  allowed  in  misde- 
meanors, as  a  sort  of  compromise  between 
the  prosecuting  officer  and  the  defendant, 
and  differs  but  slightly  in  its  effect  from 
the  plea  of  not  guilty,  i  Colby,  Cr.  L.  287; 
I  Bish.  Cr.  Proc.  469.  Hawkens  says  that 
"it  is  an  implied  confession,  when  the  de- 
fendant in  a  case  not  capital  doth  not 
directly  own  himself  guilty,  but  in  a 
manner  admits  it  by  yielding  to  the  king*s 
mercy,  and  desiring  to  submit  to  a  small 
fine."    2  Hawk.  P.  C.  c.  31,  §  3. 

A  plea  of  nolo  contendere^  when  accepted 
by  the  court,  is,  in  its  effect  upon  the  case, 
equivalent  to  a  plea  of  puilty.  It  is  an 
implied  confession  of  guilt  only,  and  can- 
not be  used  against  the  defendant  as  an 
admission  in  any  civil  suit  for  the  same 
act     But  there  is  a  diflerence  between  the 


two  pleas,  in  that  defendant  cannot  plead 
nolo  couteftJere  without  the  leave  of  the 
court.  If  such  plea  is  tendered,  the  coun 
may  accept  or  decline  it  at  its  discretion. 

If  the  plea  is  accepted,  it  is  not  neces- 
sary or  proper  that  the  court  should  ad- 
judge the  party  to  be  guilty,  but  the  court 
proceeds  thereupon  to  pass  the  sentence 
of  the  law. 

If  the  record  does  not  certainly  show 
that  the  plea  nolo  contendere  was  ac- 
cepted, ana  sentence  passed  thereupon,  in 
the  police  court,  the  defendant  has  the 
right  to  plead  anew  in  the  superior  court, 
and  to  have  a  trial  by  jury.  Common- 
wealth f.  Ingersoll  (Mass.),  5  New  Eng. 
Rep.  382. 

It  seems  that  the  chief  or  only  difference 
between  this  plea  where  it  is  received,  and 
the  plea  of  guilty,  is,  that,  while  tl>e  latter 
is  a  solemn  confession  which  may  bind  the 
defendant  in  other  proceedings,  the  fonncr 
is  held  to  be  a  confession  only  for  the  pur- 
poses of  the  particular  case.  Sec  Com- 
monwealth V.  Fulton,  49  Mass.  (8  Melt) 
232 ;  Commonwealth  v,  Tilton,  26  Mass. 
(9  Pick.)  206;  I  Bish.  Cr.  Proc  469.  « 
Colby,  Cr.  L.  287. 

7.   People  X*  Aleck,  61  Cal.  137. 

Pleadiiig  the  Oeneral  Issue.  —  When  tht 
prisoner,  on  being  charged  with  the  offence^ 
answers  vivA  voce  at  the  bar,  "  Not  guiltv,** 
he  is  said  to  plead  the  general  issue.  1  ht 
consequence  is,  that  he  is  to  be  tried  by 
a  jury,  or,  as  it  is  frequently  stated,  he 
puts  himself  upon  the  country  for  o-ial. 
Harris,  Cr.  L.  380. 

Advantages  of  )>leadiBg  '*  Hot-Mlty  ' 
—  This  is  much  the  most  common  and 
advantageous  course  for  the  prisoner  ti» 
take ;  unless,  indeed,  he  pleads  guilt\>  and 
thereby  the  court  is  induced  to  take  a  mor» 
lenient  view  of  his  case.  Pleading  tht 
general  issue  does  not  necessarily  itnpU 
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of  the  indictment,  including  that  of  the  locus  delicti,^  The  plea 
of  not  guilty  should  be  made  by  the  defendant  in  person  in  Open 
court,  and  a  plea  of  not  guilty  by  an  attorney  in  a  prosecution  for 
felony  is  a  nullity.  The  personal  plea  should  appear  by  the 
record.* 

Where  a  plea  of  not  guilty  is  interposed,  the  jury  must  acquit 
if,  on  the  whole  evidence,  they  have  a  reasonable  doubt  as  to  any 
material  fact  covered  by  the  essential  averments,  including  the- 
actual  participation  in  the  crime.* 

a.  Standing  Mute.  —  By  "standing  mute'*  is  meant,  not  answer-- 
ing  when  called  upon  to  plead  to  the  indictment,  or,  if  answering' 
at  all,  answering  irrelevantly.*  Where  a  party  refuses  to  plead,  a 
plea  of  not  guilty  may  be  entered  for  him.* 


that  the  prisoner  dontends  that  he  did  not 
do  the  actual  deed  in  question,  inasmuch  as 
it  does  not  prevent  him  from  urging  matter 
in  excuse  or  justification.  More,  this  is 
practically  the  only  way  in  which  he  can 
urge  matter  in  excuse  or  justification.  Thus, 
on  an  indictment  for  murder,  a  man  cannot 
plead  that  the  killing  was  done  in  his  own 
defence  against  a  burglar ;  he  must  plead 
the  general  issue,— *•  not  guilty,  —  and  give 
the  special  matter  in  evidence.  The  plead- 
ing of  the  general  issue  lays  upon  the  prose- 
cutor the  task  of  proving  every  material 
fact  alleged  in  the  indictment  or  informa- 
tion ;  while  the  accused  may  give  in  evi- 
dence any  thing  of  a  defensive  character. 
Harris,  Cr.  L.  380. 

Thus,  under  the  plea  of  not  guilty,  in- 
sanity may  be  shown.  People  v.  Olwell,  28 
Cal.  461. 

If,  in  a  capita]  case,  the  record  on  appeal 
shows  that  the  defendant  pleaded  "  not 
guilty,"  but  is  silent  respecting  his  arraign- 
ment, the  court  presuming  that  an  arraign- 
ment was  waived,  will  not  reverse  the 
judgment  of  conviction '  for  want  of  an 
arraignment ;  but  if  the  record  shows 
neither  an  arraignment  nor  a  plea,  the  judg- 
ment will  l^e  set  aside.  Steagald  v.  State, 
22  Tex.  A  pp.  464. 

1.  People  V,  Bevans,  52  Cal.  470;  People 
V.  Roach.  48  Cal.  3S2. 

Thus,  if  an  offence  is  committed  in 
another  State,  that  is  matter  of  defence 
under  the  plea  of  not  guilty.  State  v, 
Mitchell,  83  N.  C.  674. 

But  the  question  of  jurisdiction  will  not 
be  considered  on  a  plea  of  not  guilty. 
.State  V.  Day,  58  Iowa,  678. 

8.  .State  V.  Conkle,  16  W.  Va.  736. 

JointPleaof  **NotOiulty."  — A  general 
plea  of  not  guilty  by  several  defendants  is 
a  several  plea.  State  v.  Smith,  2  Ired. 
(N.  C.)  L.  402. 

8.  People  V.  Fairchild,  48  Mich.  31 ;  s.  c, 
II  N.  W.  Rep.  773. 

4.  Harris,  Cr.  L.  (Force's  ed.)  30a 


Historical.  —  In  former  times,  if,  in  cases 
of  felony,  this  standing  mute  was  obstinate, 
the  sentence  oi piiue forte  et  //«r^ followed. 
See  2  Reeves,  Hist.  Eng.  Law,  134;  3  id. 
I ^2>i  250, 418.  In  treason  and  misdemeanor 
the  standing  mute  was  equal  to  a  convic- 
tion. Later,  in  every  case  it  had  the  force 
of  a  conviction.  12  Geo.  II L  c.  20.  If  the 
prisoner  was  dumb  ex  visitatione  Dei, 
the  trial  proceeded  as  if  he  had  pleaded 
not  guilty.  ISut  now,  if  the  prisoner  stands 
mute  of  malice,  or  will  not  answer  directly 
to  the  indictment  or  information,  the  court 
mav  order  the  proper  officer  to  enter  a  plea 
of  not  guilty  on  behalf  of  such  person  ;  ami 
the  plea  so  entered  has  the  same  force 
and  effect  as  if  the  person  had  actually  so 
pleaded.  7  &  8  Geo.  IV.  c.  28.  §  2.  If  it 
IS  doubtful  whether  the  muteness  be  of 
malice  or  ex  visitatione  Dei,  a  jury  of  any 
twelve  persons  present  may  be  sworn  to 
discover  this.  If  they  fina  him  mute  of 
malice,  7  &  8  Geo.  Iv.  c.  28  will  apply; 
if  mute  ex  visitatione  Oeiy  the  court  will  use 
such  means  as  may  be  sufficient  to  enable 
him  to  understand  the  charge,  and  make 
his  answer;  or,  if  this  be  found  impracti- 
cable, a  plea  of  not  guilty  will  be  entered, 
and  the  trial  proceed.  Harris,  Cr.  L. 
( Force's  ed  )  300. 

5.  United  States  v.  Berger,  19  Blatchf. 
C.  C.  249 ;  Weaver  v.  State,  83  Ind.  289. 

Indiana  Ooetrine.  —  Section  1762  of  In- 
diana R.  S.  provides  for  arraignment  of 
defendant.  Section  1763  provides,,  except 
in  certain  cases,  that  defendant  may  plead 
the  general  issue;  section  1766  provides 
that  if  he  stands  mute,  a  plea  of  not  guilty 
may  be  entered.  These  sections  •  are  in 
substance  the  same  as  2  R.  S.  1876,  398, 
§§  96-98.  Under  these  sections  a' trial  with- 
out an  arraignment,  unless  waived,  erro- 
neous ;  the  record  must  show  the  plea  en- 
tered by  the  court.  Johns  v.  State,  104  Ind. 
557 ;  s.  c,  2  West.  Rep.  277. 

Trial  without  Plea.  —  It  is  error  to  put 
the  prisoner  on  trial  without  entering  his 


775 


Arraignment  and  Plea.    CRIMINAL   PROCEDURE.        Withdrawal  of  TIm. 

3.  Witlidrawal  of  Plea.  —  It  has  long  been  held  that  where  a 
defendant  has  pleaded  guilty,  and  sentence  has  been  passed  upon 
him,  he  cannot  retract  his  plea,  and  plead  not  guilty ;  ^  but,  on  the 
other  hand,  a  person  who  has  been  indicted,  and  has  plead  not 
guilty,  may,  by  leave  of  the  court,  on  the  advice  of  his  counsel,  or 
of  his  own  motion  or  otherwise,  withdraw  that  plea,  and  enter 
a  plea  of  guilty.* 

plea,  but  announcing  himself  ready  -for  and  another  substituted.    It  is  held  to  be 

trial  is  in  effect  an  entry  of  a  pica.    Spicer  addressed  to  the  sound  discretion  of  the 

V.  People,  II  111.  App.  294;  Avery  v.  Peo-  court, —  Pattec  v.  State,  109  Ind.  545;  s.(x, 

pie,  II  111.  App.  332.  8  West.  Kep.  41 ;  Epps  v.  Slate,  102  Ind. 

1.  Reg.  V,  Tell,  9  Car.  &  P.  346,  348;  536;  s.  c,  3  West.  kep.  380;  Hubbard  v. 
State  7^.  »uck,  59  Iowa,  382 ;  s.  c,  13  N.  W.  State,  72  Ala.  164;  State  v.  Delahenssayc. 
Rep.  342;  Mastromada  v.  State,  60  Miss.  37  La.  An.  551 ;  Commonwealth  r.  Inger- 
86.  soil  (Mass.),  5  New  Eng.  Rep  382;  Com- 

And  this  is  true,  even  in  a  capital  case  monwealth  v.  Mahoney,  115  Mass.  151; 

where  his  punishment  has  been  assessed  at  United  States  v.  Hayaud,  21   blatchL  C. 

death.     People  v.  I^nnox,67  Cal.  13;  s.  c,  C.  217;  s.  c,  15  Rep.  200,  —  and  nothing 

6  West.  Coast  Rep.  691.  short  of  a  clear  abuse  of  it  can  be  assigned 

In  United  States  I/.  Rayaud,  15  Reporter,  as  error.     Phillips  v.  People,  55  III  429. 

200,  defendants  were    indicted  for  viola-  See  also   People  v.  Lee,   17  Cal.  76,  80, 

tions  of  internal  revenue  laws,  and  pleaded  and  Reg.  v.  Brown,  17  L.  J.  (M.  C.)  145. 

guilty;  but   the  district   attorney  delayed  The  prisoner  is  not  entitled  to  withdraw 

movmg  for  sentence   until   a  subsequent  a  plea  of  not  guilty  as  a  right.    People 

term,  in  order  to  allow  defendants  an  oi>  v,  Lewis,  64  Cal.  401^  403;  s.  c,  i  West, 

portunity  to  endeavor  to  effect  a  compro-  Coast    Rep.    131,    132;    17    Rep.  361;  5 

mise  at  Washington.     The   commissioner  Crim.    L.   Mag,  627  ;    Norton  r.   People, 

of   internal  revenue    having   rejected   the  47     111.    468 ;     Kinlock's    Case,    Foster's 

offer  of  compromise,  the  district  attorney  Crown  Law,  16;  Page  v,  Corr.monwca]th. 

moved    the   court   for  sentence,  and   the  27  Gratt.  (Va.)  954;  Conover  «».  State,  86 

prisoners  then  made  a  motion  for  leave  to  Ind.  99;  Hensehe  v.  People,  16  Mich.  46: 

withdraw  their  pleas  of  guilty,  and  substi-  Sanders  v.   State,  97    Ind.   147;  8.  c,  4 

tute  not  guilty.    The  motion  was  denied.  Crim.  L.  Mag.  359;  Wickwise  v.  State,  16 

XuBachnsetts    Doctrine.  —  In    Massa-  Conn.  477;  Pattee  v.  State,  109  Ind.  545; 

chuselts  it  has  been  held\\i2X  after  plea  uf  s.  c,  8  West.  Rep.  41 ;  Sunday  v.  Stale,  14 

not  guilty  and  a  trial  thereon  in  the  police  Mo.  417  ;  Rex  r.  Fitzharris,  8  Howell,  St. 

court,  the  defendant  cannot  file  another  plea  Tr.  243,  325;  People  v.  Lee,  17  Cal.  76; 

in  the  superior  court  on  his  appeal  with-  Norwood  v.  State,  45   Md.  6S,  76;  State 

out   leave   of    court.     Commonwealth    i>.  v.  Kring,  71  Mo.  551 ;  Watson  ».  Walker, 

Lannan,  95  Mass.  (13  Allen)  563;    Com-  33  N.  II.  132,  143;  State  v.  Salge,  2  Nov. 

monwealth  v.   Hagarman,  92    Mass.   (10  321;  i  Bishop,  Crim.  Proc.  sects.  747,79^1 

Allen)  401.  2  Archb  Crim.  L.  334;  Keg.  v.  Brown,  17 

And  in  the  late  case  of  Commonwealth  L.  J.  (M.  C.)  145;  2  Hawk.  P.  C.  4^J  - 

V.  IngersoU  (Mass.),  5  New  line.  Kep.  382,  Hale,  P.  C.  225;  i  Chitty,  Cr.  L.  436. 

it  was  held  that,  when  defendant  pleads  In  the  recent  case  of  Mostrondas'. State, 

guilty  in  a  municipal  or  police  court,  and  60  Miss.  87,  the  defendant  pleaded  guilty 

appeals  from  the  sentence  to  the  superior  to  the  charge  of  unlawfully  retailing  liquors; 

court,  he  cannot  of   right   claim  a   trial  bat  before  sentence  had  been  passed  ujxmi 

by  jury,  but  is  liable  to  be  sentenced  upon  him,  he  moved  the  court  for  leave  to  with- 

his  original  plea  in  the  court  below,  unless  draw  his  plea  of  guilty.     In  support  of  his 

the  court  gives  him  leave  to  plead  anew,  motion  he  filed  an  affidavit  lo  the  effect 

On  Reversal  of  Gonviotion. —  In  a  proper  that,  upon  a  previous  occasion,  he  had 
case,  where  a  judgment  on  a  plea  of  guilty  pleaded  guilty  to  a  similar  offence,  and 
has  been  reversed,  the  prisoner  is  entitled  had  been  sentenced  with  the  mildest  pen- 
to  plead  not  guilty.  Commonwealth  v,  alty  allowed  by  the  law,  and  that  he  filed 
Ervine,  8  Dana  (Ry.),  30.  See  Whart.  his  plea  of  guilty  in  the  belief  that  the 
Crim.  PI.  &  Pr.  (8th  ed.)  p.  285,  sec.  414.  court  would  be  as  lenient  with  hira  in  this 

2.  See  Reg.  v.  Brown,  17  L.  J.  (M.  C.)  case  as  the  former;  but  that,  since  entering 
14s;  Harris,  Cr.  L.  373.  his  plea,  he   had   heard  a   rumor  that  ht 

Bisoretion  of  Court.  —  It  is  discretionary  would  be  more  severely  dealt  with  than 

with  the  trial  court  in  most  cases,  whether  before,  and  therefore  he  wished  lo  with- 

a  plea  will  be  allowable  to  be  withdrawn  draw  his  plea.    The  affidavit  did  not  aver 
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The  statutes  in  some  of  the  States  provide  for  the  withdrawal 
of  pleas  of  guilty,  and  permitting  the  plea  of  "not  guilty,"  or 
other  pleas,  to  be  substituted  ;  but  this  must  be  done  previous  to 
judgment.^  But  a  plea  of  guilty  cannot  be  withdrawn  after  sen- 
tence under  statute.* 

But  if  the  proposed  plea  to  be  substituted  is  not  sufficient,  in  law, 
as  a  defence,  the  court  may  refuse  the  withdrawal,  as  in  pleading 
a  prior  judgment  which  has  been  reversed  by  the  Supreme  Court.^ 

VL  Demurrer. —  A  demurrer  is  an  objection  on  the  part  of  the  de- 
fendant, who  admits  the  facts  alleged  in  the  indictment  to  be  true,* 
but  insists  that  they  do  not,  in  point  of  law,  amount  to  the  crime  with 
which  he  is  charged.*    A  demurrer  should  always  be  in  writing,® 


that  be  was  innocent  of  the  offence  with  permit,  before  judgment  rendered,  a  with 
which  he  was  charged.  The  court  refused  drawal  of  the  plea  of  guilty,  and  the  sub- 
to  grant  the  motion.  On  appeal,  this  was  stitution  of  the  plea  of  not  guilty,  i  Bish. 
held  to  be  a  proper  exercise  of  discretion.  Crim.  Proc  sect.  747.  Thus,  m  State  v. 
But  see  State  v,  Stephens,  71  Ma  535;  Cotton,  24  N.  H.  143,  the  defendant 
s.  c,  10  Cent.  L.  J.  497,  where  it  is  held  pleaded  guiltv,  and  moved  in  arrest  of 
that  if  a  defendant  enters  a  plea  of  guilty  judgment,  hfe  also  moved,  that,  if  judg-, 
under  the  belief  induced  by  something  said  ment  should  not  be  arrested,  he  be  per- 
or  done  by  the  judge,  that,  by  so  doing,  he  mitted  to  withdraw  his  plea  of  guiltv. 
will  receive  a  punishment  less  severe  than  Enstmau^  y.,  thought  the  motion  to  with- 
tbe  maximum  allowed  bylaw,  he  should  draw  rather  novel,  but  said  it  is  "one  to 
not  afterwards  be  sentenced  to  the  maxi-  be  addressed  to  the  discretion  of  the  com- 
mum,  but  should  rather  be  permitted  to  mon  pleas,  and  Is  proper  for  their  consid- 
withdraw  his  plea,  and  file  a  plea  of  not  eration,  and  the  consideration  of  the 
guilty.  See  State  v,  Kring,  71  Mo.  551,  jrosecuting  officers."  So,  where  a  defend- 
where  this  case  is  followed.  ant  inadvertently  pleaded  guilty  to  one 
Ezeeption  to  the  Bula.  —  However,  there  indictment  when  intending  to  plead  guilty 
is  this  qualification  to  the  rule  :  If  the  de-  to  another,  the  plea  l)eing  entered  througn 
fendant  desires  to  plead  something  that  misapprehension,  the  mistake  should  be 
would  be  a  good  defence,  and  which  has  corrected.  Davis  v.  State,  20  Ga.  674, 
taken  place  since  the  last  continuance.  In  any  case  where  justice  requires  it,  the 
then  he  has  an  absolute  right  to  do  so.  plea  of  guilty  should  be  permitted  to  be 
State  V.  Salge,  2  Nev.  321,  324.  Thus,  the  withdrawn,  i  Bish.  Crim.  Proc.  sect.  747. 
court  could  not  deny  a  prisoner  the  right  1.  Forinstance,  in  Iowa,  it  is  enacted  that, 
to  plead  a  pardon  which  had  been  granted  "atany  time  before  judgment,  the  court  may 
since  the  last  continuance  of  the  cause,  permit  the  plea  of  guilty  to  be  withdrawn, 
2  Nev.  321,  324.  And  where  there  is  evi-  and  other  plea,  or  pleas,  substituted." 
dence  sufficient  to  false  a  doubt  of  the  Miller*s  Code  of  Iowa,  1880,  p.  1022,  sec. 
sanity  of  defendant  at  the  time  the  plea  of  4362.  This  practice  has  been  recognized 
guilty  was  interposed,  he  should,  as  a  right,  in  two  cases  by  the  Supreme  Court  of  that 
be  permitted  to  withdraw  his  plea  of  guilty,  State.  State  v.  Kraft,  10  Iowa,  330,  331 ; 
and  substitute  "not  guilty."  People  v.  Slate  «y.  Oehlslager,  38  Iowa,  297. 
Scott,  59  Cal.  341.  So  where  a  youth,  a  2.  State  v.  Buck,  59  Iowa,  382;  s.  c,  13 
foreigner,  ignorant  of  the  language  and  N.  W.  Kep.  342. 
institutions  of  this  country,  upon  beinjg  8.  .State  v.  Salge,  2  Nev.  321,  324. 
charged  with  a  capital  offence,  says  that  4.  Demurrer  admits  the  offence,  but  not 
he  is  guilty,  but  says  so  under  circum-  the  legal  effect  of  the  facts  therein  pleaded, 
stances  which  show  that  he  is  Ignorant  of  and  puts  in  issue  the  legality  of  the  whole 
his  rights,  it  is  error  for  the  court,  without  proceeding.  Quigley  v.  Commonwealth, 
appointing  counsel  or  submitting  the  case  84  Pa.  St.  18. 

to  the  jury,  to  accept  his  statement  as  a  6.  Thus,  if  a  person  is  indicted  {orfeioni- 
plea  of  guilty,  and  to  enter  judgment  and  ousiy  stealing  goods  which  are  not  the  sub- 
pass  sentence  of  death.  Gardner  ^/.  Peo-  ject  of  larceny  at  common  law  or  by  statute, 
pie,  106  III.  76;  s.  c,  4  Crim.  L.  Mag.  881.  he  may  demur  to  the  indictment,  denying 
And  even  where  the  defendant,  after  plead-  it  to  be  a  felony.  It  is  for  the  court,  on 
ing  guilty,  has  moved  in  arrest  of  judg-  hearing  the  arguments,  to  decide  whether 
ment,  and  the  motion  been  overruled,  the  objection  be  good.  Harris,  Cr.  L.  382. 
should  justice   require,  the   court  should  6.  McGarr  v.  State,  75  Ga.  155. 
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If,  on  the  demurrer,  judgment  is  pven/^^r  the  defendant,  it  is  to 
the  effect  that  he  be  discharged,  provided  that  the  objection  be  a 
substantial  one ;  that  the  indictment  be  quashed  if  it  is  a  merely 
formal  one.  If  judgment  is  given  against  the  defendant,  in  felo- 
nies the  judgment  is  final :  in  misdemeanofs  it  is  final,  unless  the 
court  should  afterward  permit  the  defendant  to  plead  over.' 
When  a  demurrer  is  overruled,  it  is  now  generally  provided  by 
statute  that  the  defendant  shall  have  leave  to  plead.  It  is  also 
provided  in  some  States,  as  in  Iowa,  that,  if  he  then  fails  to  plead, 
final  judgment  may  be  rendered  against  him  on  the  demurrer.* 
And  where  the  indictment  is  adjudged  good  on  demurrer,  the 
prisoner  may  except ;  and  if  the  exception  is  sustained,  judgment 
may  be  rendered  in  his  favor:  if  overruled,  judgment  may  be  ren- 
dered for  the  State,  unless  the  prisoner  has  reserved  his  right  to 
plead  anew.^ 

Demurrers  in  criminal  cases  seldom  occur  in  practice.  Not 
only  is  there  the  risk  of  having  final  judgment  against  the  defend- 
ant, but  the  same  objections  may  be  brought  forward  in  other  and 
safer  ways.  In.  cases  of  defects  in  substance  apparent  on  the  face 
of  the  indictment,  generally  the  defendant  may,  instead  of  deraur- 
•  '■i"o»  plead  not  guilty,  and  then,  if  convicted,  move  in  arrest  o( 
judgment.  Thus  he  has  a  double  chance  of  getting  off :  first,  on 
the  facts  of  the  case,  then  on  the  point  of  law.  But  this  course 
cannot  be  taken  when  the  defect  in  the  indictment  is  cured  by 
verdict* 

Formerly  there  was  another  kind  of  demurrer  besides  the  gen- 
eral demurrer  to  which  we  have  been  referring;  namely,  a  special 
demurrer,  usually  termed  a  "demurrer  in  abatement."  This  was 
founded  on  some  formal  defect  in'the  indictment,  whereas  a  gen- 
eral demurrer  is  founded  on  some  substantial  defect.* 

1.  This  seems  to  be  the  state  of  the  law  quash  the  indictment  before  the  jury  are 
as  settled  in  R.  v,  Faderman,  i  Den.  569;  s.  sworn,  and  not  afterwards;  and  the  court 
c.,3C.&  K.  353;  though  some  still  contend  before  which  such  objection  is  taken  for 
that  in  felonies,  after  judgment  against  the  any  formal  defect  mav,  if  it  be  thought 
defendant,  he  may  still  plead  not  guilty;  necessary,  cause  the  indictment  to  be  for th- 
and  a  defendant  has  been  allowed  to  demur  with  amended  in  such  particulars,  and  there- 
and  plead  not  guilty  at  the  same  time.  See  upon  the  trial  will  proceed  as  if  no  such 
Harris,  Cr.  L.  383.  defect  had  appeared. 

2.  Iowa  Rev.  Stat.  1S73,  P-  ^7^  ^  Alabama,  in  a  quasi  criminal  prost- 

3.  State  V.  Dresser,  54  Me.  569.  cution   for  the  violation  of   a  municipal 

4.  7  Geo.  IV.  c.  64,  s.  21.  Heymann  ?',  ordinance,  removed  by  appeal  into  the 
R.,  L.  R.  8  Q.  B.  105;  R.  v.  Goldsmith,  circuit  court,  if  a  demurrer  is  interposed 
1^  R.,  2  C.  C.  R.  74;  s.  c,  42  L.  J.  (M.  C.)  to  the  statement  (or  complaint),  and  the 
94.  plea  of  not  guilty  is  afterwards  filed,  be- 

6.  Harris,  Cr.  L.  383.  fore  any  action   of  the  court  is  had  or 

English  l)ootrixie. —  But  now  no  demurrer  invoked  on   the   demurrer,  the  appellate 

lies  in  respect  of  the  defects  specified  in  court  will  hold  the  demurrer  to  have  been 

the  24th  section  of  14  &  15  VicL  c.  100;  waived,  and  will    not  consider 'the  sufii- 

aiid  demurrers  for  other  formal   defects  ciency  of  the  complaint  as  assailed  by  it. 

are  practically  rendered  useless  by  sect.  25  Pitts  v.  Dist.  Opelika,  79  Ala.  527. 

of  the  same  statute,  which  provides  that  In  Kentnoky,  where    all    pleadings   in 

every  objection  to  an  indictment  for  any  criminal   cases  are   required   to  be  oral, 

formal  defect  a))parent  on  the  face  thereof  when  the  defendant  says   he  demurs,  an 

shall  be  taken  by  demurrer  or  motion  to  entry  is  made  by  the  clerk  on  the  record  as 
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An  indictment  defective  in  substance  and  form  may  be  de- 
murred  to ;  ^  but  demurrer  will  not  lie  for  a  defect  in  indorsing 
and  filing  the  indictment*  If  it  appears  from  the  caption  that  the 
court  had  no  jurisdiction,  the  indictment  will  be  adjudged  invalid.* 
Where  there  are  two  counts,  and  one  of  them  is  good,  a  general 
demurrer  will  be  overruled;*  nor  will  demurrer  lie  to  a  part  of 
a  count* 


follows:  "The  defendant  demurs  to  the 
indictment.**  In  Kentucky  a  demurrer  is 
proper,  ( i )  if  it  appear  from  the  .in- 
dictment that  the  offence  was  not  com- 
mitted within  the  local  jurisdiction  of  the 
court;  (2)  if  the  indictment  do  not  sub- 
stantially conform  to  the  requirements  of 
the  code  as  to  its  form  and  structure;  (^) 
if  more  than  one  offence  be  charged  in 
the  indictment,  except  as  permitted  by  the 
code ;  (4)  if  the  facts  stated  do  not  con- 
stitute a  public rolifence;  (^)  if  the  indict- 
ment contain  matter  which  is  a  legal 
defence  or  bar  to  the  prosecution.  If  it 
appear  that  the  offence  is  a  felony,  and 
was  committed  in  some  other  county  in 
the  State,  the  defendant,  together  with  the 
indictment  and  all  original  papers,  is  trans- 
ferred to  the  county  having  jurisdiction.  If 
there  is  an  improper  joinder  of  offences,  the 
demurrer  will  be  overruled  upon  the  prose- 
cuting attorney's  dismissing  one  of  the 
charges.  If  the  demurrer  is  sustained  on 
the  fifth  ground,  the  defendant  must  be  dis- 
charged, and  judgment  entered  in  his  favor. 
If  sustained  on  any  other  ground,  the  in- 
dictment may  be  submitted  to  another  grand 
jury,  and  the  defendant  held  meanwhile 
on  bail.    Ky.  Crim.  Code,  §§  164-170. 

In  Iowa,  an  indictment  is  not  demur- 
rable on  the  ground  that  the  minutes  of 
the  evidence  on  which  it  was  found  have 
not  been  filed  with  the  clerk,  as  required 
by  Code,  §  4293.  State  v.  Briggs,6S  Iowa, 
416.  But  the  defendant  may  demur  when 
it  appears  upon  the  face  of  the  indictment 
either,  (i)  that  it  does  not  conform  sub- 
stantially to  the  requirements  of  the  Crim- 
inal Code ;  (2)  that  the  indictment  con- 
tains any  matter  which,  if  true,  would 
constitute  a  legal  defence  or  bar  to  the 
prosecution.  If  the  demurrer  is  sustained 
on  the  ground  that  the  offence  charged 
was  within  the  exclusive  jurisdiction  of 
another  county  in  the  State,  the  same  pro- 
ceedings are  taken  as  in  Kentucky.  If 
sustained  on  the  second  ground,  the'judg- 
ment  is  final,  and  the  defendant  is  dis- 
chargcdl  If  sustained  on  any  other  ground, 
the  defendant  is  discharged,  unless  the 
court  is  of  opinion  the  objection  can  be 
remedied  or  avoided  in  another  indictment ; 
in  which  case  the  court  may  order  it  to 
be  submitted  to  another  or  the  same  grand 
jury,  the  defendant  being  held  meanwhile 
on  baiL    Iowa  Rev.  Stat.  1S73,  P-  ^7^* 


In  Michigan,  objection  for  a  formal  de- 
fect appearing  on  the  face  of  the  indict- 
ment may  be  taken  by  demurrer  as  well  as 
by  motion  to  quash  ;  and,  if  sustained,  the 
court  may  order  the  indictment  to  be  forth- 
with amended  dnd  the  case  proceed.  Rev. 
Stat.  (1871)  p.  2172. 

In  Ohio,  the  only  ground  of  demurrer 
allowed  by  the  code,  is  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  pun- 
ishable offence,  or  that  the  intent  is  not  al- 
leged, when  proof  of  it  is  necessary  to  mak& 
out  the' offence  charged.    74  Ohio  L.  341. 

1.  Lazier  v.  Commonwealth,  10  Gratt. 
(Va.>  708. 

Xaterial  Defects.  -—  An  indictment  which 
fails  to  show  the  offence  committed  within 
the  jurisdiction  is  demurrable.  People  v. 
Craig,  59  Cal.  37a 

That  the  indictment  did  not  contain  the 
particular  circumstances  of  the  offence,  is  a 
ground  for  demurrer.  People  v.  .Swenson» 
49  Cal.  390 ;  People  v.  Cox,  40  Cal.  277 ; 
People  V.  Bogart,  36  Cal.  247. 

The  objection  to  a  pleading,  that  its  alle- 
gations  are  ^Argumentative,  is  not  one  of 
substance,  but  of  form,  and  can  only  be 
taken  advantage  of  by  special  demurrer. 
Spencer  v.  Southwick,  9  Johns.  (N.  Y.) 
314  ;  Marie  v.  Garrison,  83  N.  Y.  14. 

But  a  demurrer  "  because  the  indictment 
is  an  absurdity  on  its  face,*'  was  properly 
overruled  as  frivolous.  State  v.  Belew,  79* 
Mo.  584. 

Objection  to  an  Indictment  for  a  Formal 
Defect,  apparent  on  its  face,  bhould  be 
taken  by  demurrer,  before  the  jury  is  sworn, 
and  not  afterwards.  Commonwealth  xk 
Hughes,  II  Phila.  (Pa.)  430. 

Objection  to  the  insufficiency  of  the  in- 
dictment must  be  taken  at  the  trial ;  and 
a  failure  to  demur  at  the  proper  time  is  a 
waiver  of  the  objections.  People  v.  Bur- 
gess, 35  Cal.  115;  People  v.  Johnston,  4S 
Cal.  550;  Amesti  v.  Castro,  49  Cal.  330, 

DnpUcity  in  a  Plea  in  Abatement  is 
reached  by  general  demurrer.  Stale  v. 
Emery,  59  Vt.  84 ;  s.  c,  3  New  Eng.Rep.  377. 

2,  State  V,  Brantlon,  28  Ark.  410. 

8.  King  7/.  Fearnley,  i  Term  Rep.  316,- 
s.  c,  I  I^ach,  435. 

4.  Turner  v.  State,  40  Ala.  21 ;  Ingraufc 
V,  State,  39  Ala.  247 ;  Commonwealth  ?'. 
Webster,  59  Mass.  (5  Cush.)  295. 

6.  Wheeler?^.  State,  42  Md.  ^63;  MuV 
cahy  V,  Queen,  L.  R.  3  H.  L.  30^ 
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Flea  in  Abatenmt 


I.  Amendments.  —  It  has  been  said  that  an  information  may  be 
amended/  but  that  an  indictment,  which  is  a  finding  upon  the 
oaths  of  the  grand  jury,  can  only  be  amended  with  their  consent 
before  they  are  discharged.* 

Vn.  Flea  in  Abatement  —  This  is  a  dilatory  plea,  formerly  prin- 
cipally used  in  the  case  of  the  defendant  being  misnamed  in  the 
indictment.*  It  is  sufficient  for  the  purposes  of  the  plea  as  to 
misnomer,  to  state  that  the  defendant's  name  is  so  and  so,  giving 


1.  Rex  V.  Holland,  4  T.  R.  457. 

8.  liarb.  Cr.  L.  (2d  ed!)  347 ;  2  Hawk. 
P.  C.  c.  25,  §§  97,  98. 

When  an  Inoiotment  ii  qnuhed  on  De- 
murrer, and  its  detects,  real  or  supposed, 
can  be  easily  amended  by  resubmission  of 
the  matter  to  the  grand  jury,  it  should  be 
done  instead  of  appealing  the  judgment  on 
the  demurrer  to  a  higher  court.  State  v, 
Withrow,  47  Ark.  551.     • 

In  New  York.  —  Power  of  court  to  allow 
erroneous  allegations  in  an  indictment  in 
respect  to  any  thing  or  person,  to  be  cor- 
rected under  sects.  281,  293,  294,  Code 
Crim.  IVoc. ;  People  v,  Richards,  44  Hun 
(N.  v.),  278. 

Power  of  Court  to  amend —  It  is  ques- 
tionable whether  the  court  can  authorize 
any  amendment  to  an  affidavit  on  which  a 
criminal  proceeding  before  a  justice  is 
based  ;  but,  if  permissible,  it  can  only  be 
made  by  interlineation,  and  swearing  anew 
to  the  original  affidavit,  or  by  substitution 
of  a  new  one.  Strong  v.  State,  105  Ind. 
289;  s.  c,  2  West.  Rep.  289. 

A  Nolle  Prosequi  may  be  directed  to  be 
entered  on  an  indictment  demurred  to  in 
order  to  permit  a  new  indictment,  conform- 
ing to  the  facts,  to  be  brought,  instead  of 
allowing  an  amendment  to  the  original  in- 
dictment. State  V.  Baron  (N.  H,),  2  New 
Eng.  Rep.  851. 

8.  Harris,  Cr.  L.  377 ;  2  Hale,  P.  C.  238 ; 
Arch.  Cr.  PI.  30.  See  Commonwealth  v. 
Lewis,  42  Mass.  (1  Mete.)  151.  As,  for  ex- 
ample, if  a  wrong  Christian  name  or  addi- 
tion were  given.  But,  even  if  the  defend- 
ant was  successful  on  this  plea,  a  new  bill 
of  indictment  with  the  correction  might  at 
once  be  framed.     Harris,  Cr.  L.  377. 

Besoriptio  Persons. —  Where  words  are 
added  which  are  mere  lUscriptio  persovcr^ 
and  which  need  not  be  proved  on  a  plea  of 
not  guilty,  as  where  a  woman  is  indicted  as 
*'the  wife  of  A.  B.,"  such  addition,  if 
wrong,  must  be  excepted  to  by  a  ])lea  in 
aljatemcnt.  Commonwealth  v,  Lewis,  42 
Mass.  (I  Mete.)  151. 

Hut  the  want  of  an  addition  to  the  name, 
such  as  title,  occupation,  estate,  or  degree, 
or  j)leading  a  wrong  one,  cannot  be  pleaded 
in  abatement  in  New  York  and  other 
States.  See  2  N.  Y.  Rev.  Stat.  728.  §  54; 
lUrb.  Cr.  L.  343 ;  i  Colby,  Cr.  L.  285. 


In  the  Absenee  of  any  Defeet  to  a  plea  of 
misnomer,  the  prosecution  can  raise  either 
of  two  questions  by  replication:  (i)  that 
the  defendant  was  as  well  known  by  the 
name  in  the  complaint  as  by  that  in  the 
plea;  (2)  that  the  two  nanies  were  pro> 
nounced  alike.  Neither  of  these  questions 
is  presented  by  a  deraurrer  to  the  pica. 
State  V.  Malia  (Me.),  5  New  Eng.  Rep. 

355- 

In  State  v,  Malia,  ^suf^ra^  the  county  at- 
torney filed  a  demurrer  to  the  defendant's 
plea  of  misnomer.  The  court  sav,  "No 
question  is  raised  as  to  the  form  of  the  plea, 
and  we  perceive  no  defect  therein,"  Stale 
V.  Flemming,  66  Me.  142. 

**  The  demurrer  having  been  sustained  by 
the  judge,  the  defendant  was  found  guilty 
on  his  plea  of  not  guilty.  By  goin^  to 
trial  he  waived  no  right  to  his  exceptions 
on  the  pleading.  State  v.  Pike,  65  Me. 
III. 

"  In  the  absence  of  any  defect  in  the 
plea  of  misnomer,  the  State  could  have 
raised  either  of  two  questions  bv  replica- 
tion :  ( 1 )  that  the  defendant  was  knovra  as 
well  by  the  name  in  the  complaint  as  by 
that  in  the  plea,  —  State  v.  Corkrc>%  64  Me. 
521, — or  (2)  that  the  two  names  were  pro- 
nounced alike.^  The  county  attorney  filed 
no  replication,  but  demurred,  and  now  con- 
tends in  substance  that  the  two  names  are 
it/ftn  s^miNs^  which  is  not  a  question  of  law, 
but  of  fact,  which  the  defendant  has  the 
right  to  submit  to  a  jury.  Rex  v.  Shake- 
speare, 10  East,  87.  and  cases  in  note  a ; 
Commonwealth  v,  Mehan,  77  Mass.  (11 
Gray)  323.'' 

In  England.  —  The  plea  is  now.  however, 
virtually  obsolete.  It  has  been  enacted 
that  no  indictment  or  Information  shall  be 
abated  by  reason  of  any  dilatory  plea  of 
misnomer,  or  of  want  of  addition,  or  of 
wrong  addition,  if  the  court  be  satisfied 
of  the  truth  of  the  plea.  The  court  will 
cause  the  indictment  or  information  to  be 
amended,  and  will  call  upon  the  party  to 
plead  thereto,  and  will  proceed  as  if  no 
such  dilatory  plea  had  been  pleaded.  7 
Geo.  IV.  c.  ^4,  §  i^  And  no  indictment 
is  to  be  held  insufficient  for  want  of, 
or  imperfection  in,  the  addition  to  the 
name  of  any  defendant.  Harris^  Cr.  L. 
377. 


780 


Bm  in  Abatement. 


CRIMINAL   PROCEDURE,        Plea  in  Abatement 


his  true  name,  and  add  that  by  that  name  he  has  always  been 
called  and  known,  without  stating  that  he  was  baptized  by  it.^ 

Pleas  in  abatement  are  always  founded  upon  some  defect  appar- 
ent on  the  face  of  the  record,  or  some  fact  extrinsic  to  the  record 
which  renders  the  indictment  insufficient.*  The  incompetency  of 
the  grand  jury,  or  of  any  of  the  jurors,  which  find  the  indictment, 
is  a  matter  which  may  properly  be  pleaded  in  abatement.* 


1.  Walden  v,  Holman,  6  Mod.  ii6;  s.  c, 
I  Salk.  6;  Hardw.  2S6. 

8.  I  Bish.  Cr.  Proc.  416;  i  Colby,  Cr.  L. 
284. 

Any  Defect  which  at  any  stage  of  the  pro- 
ceedings will  vitiate  the  indictment,  may  be 
taken  advantage  of  by  a  plea  in  abatement. 
I  Colby.  Cr.  L.  284;  2  Hale,  P.  C.  236. 

ByStatnteryProviaioni  in  some  States, 
a  pending  prosecution  is  not  abated  by  the 
repeal  of  the  statute  on  which  it  is  founded, 
anless  otherwise  provided  by  the  repealing 
statute  (Ala.  Code,  §  4459) ;  out  this  statute 
does  not  apply  to  municipal  ordinances, 
and  pending  prose cntions  under  such  or- 
dinances are  abated  by  their  repeal,  unless 
expressly  excepted  from  the  operation  of 
the  repealing  ordinance.  Barton  v.  Gads- 
den, 79  Ala.  495. 

8.  ObjectioiiB  to  Grand  Jnrors :  not  Free- 
hdder.  —  Thus,  upder  a  statute  requiring 
that  grand  jurors  be  freeholders,  a  plea  in 
abatement  setting  forth  that  some  of  the 
grand  jury  were  not  freeholders,  is  good. 
Colby,  Cr.  L.  285;  i  Arch.  Cr.  PI.  (ed.  i860) 
J5  II  I,  and  cases  cited. 

Kew  York  Doetrlne.  —  However,  it  has 
been  held  in  New  York,  and  such  would 
seem  to  be  the  rule  there  still,  that  it  is 
not  a  ground  for  a  plea  in  abatement,  that 
one  of  the  grand  jurors  who  found  the  in- 
dictment is  not  a  freeholder.  People  v. 
Jewett,  6  Wend.  (N.  Y.)  386.  The  court 
say  that  "the  prevailing  opinion  amonp 
the  professional  men  of  this  State,  previ- 
ous to  the  Act  of  April  16,  1827,  was,  that 
a  freehold  qualification  was  not  dispen- 
sable to  a  grand  juror.  From  the  earliest 
period  of  our  government,  the  legislature 
has  expressly  enacted  that  petit  jurors 
should  be  freeholders;  but  in  acts  passed 
contemporaneously  in  relation  to  grand 
jurors,  they  have  merely  provided  that  they 
should  be  good  and  lawful  men  i  N.  Y. 
Rev.  L.  327,339;  2  id.  iqo.  These  Acts 
have  repeatedly  come  under  the  consider- 
ation ^f  the  legislature,  in  the  various  re- 
visions, ttirough  which  our  laws  have 
passed;  and  it  appears  to  me  that  an  ex- 
press provision  upon  this  siibicct  would 
have  been  introduced,  if  it  had  been  su[> 
posed  that  a  property  qualification  was 
necessary  for  a  grand  juror." 

When  Objection  to  Grand  Juror  to  be 
BUide.  —  It  has  been  held  \.\idX  an  objeclioii 


to  the  qualifications  of  a  grand  juror  com^s 
too  late  when  made  after  the  jury  have 
been  sworn.  See  Commonwealth  v.  Smith, 
9  Mass.  107,  no;  Commonwealth  v.  G.e, 
60  Mass.  (6  Cush.)  174;  People  v.  Jewett,. 
3  Wend.  (N.  Y.)  314,  321.  Particularly 
where  the  accused  has  been  previously  held 
to  answer.     People  %\  Beatty,  14  Cal.  ^66. 

However,  a  contrary  doctrine  prevails  in 
many  States,  where  it  is  held  that  the  ol> 
jection  may  be  taken  by  plea  in  abatement. 
See  State  v.  Middleton,  5  Port.  (Ala.)  484; 
State  V.  Rockfcllow,  6  N.  J.  L.  (i  Halst.) 
332;  Kitrol  V,  State,  9  Kla,  9;  Doyle  v. 
State,  17  Ohio,  222;  Huling  v.  State,  17  ' 
Ohio  St.  583;  State  v,  Duncan,  6  Yerg. 
(Tenn.)  271;  Stanleys.  State,  16 Tex,  557 j 
Commonwealth  v.  Cherry,  2  Va.  Cas.  20 ; 
Barney  z/.  State,  12  Smed.  &  M.  (Miss.)  68. 

Bhodeliland  Doctrine. -—The  court  say 
in  State  v.  Davis,  12  R.  I.  492;  s.  c,  34 
Am.  Rep.  704,  that  these  cases  "  rest  on 
the  stronger  reasons.  It  is  certainly  not 
reasonable  to  require  a  person,  who  has 
not  been  held  to  answer,  to  object  to  the 
jury  before  it  is  impanelled  •  for  he  may  be 
on  the  other  side  of  the  globe,  or  he  may 
have  no  reason  to  suppose  that  he  is  going 
to  be  indicted,  being  guiltless.  And  eVen 
if  a  person  has  been  held  to  answer,  he 
may  be  in  prison,  sick  at  home,  or,  if  in 
court,  he  may  be  ignorant,  without  faulty 
of  the  disqualification  of  the  juror  until 
after  he  has  been  sworn.  Indeed,  a  person 
may  be  indicted  for  an  offence  committed 
pending  the  inquest.  Moreover,  the  act  of 
the  grand  jury  is  ex  parte  and  preliminary^ 
and  it  is  contrary  to  princij)le  to  hold  that 
a  person  shall  forfeit  his  rights  by  not  in- 
tervening in  a  proceeding  to  which  he  is 
not  a  party.  No  English  case  has  been 
cited,  but  English  treaties  recognize  the 
plea.  2  Hale,  P.  C  155;  Bacon,  Abr.  til. 
•Juries,  A  ;'  i  Chitt.  Cr.  L.  ^09.  The 
statute  of  Henry  IV.  ch.  9  is  cTeclaratory 
of  the  comnrin  law.  State  r.  Foster,  9 
Tex.  65;  Commonwealth  i>.  Cherry.  2  Va. 
Cas  20.  And  on  this  question,  whether  it 
may  not  be  considered  a  part  of  the  law 
of  this  State  l)y  adoption,  see  Dig.  of  1767, 
p.  56;  R.  I  Cul.  Kec.  vol.  5,  p.  289;  and 
Gen    Stat.  R.  I.  ch.  260,  §  3." 

Hut  it  is  held  by  the  same  court,  in  the  re- 
cent case  of  State  r\  Duggan,  Index,  Z.  17; 
s.  c,  3  New  Kng.  Rep.  135,  136,  that  upon  a 
SI 
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The  objection  that  the  drawing,  summoning,  and  impanelling 
of  the  grand  jury  was  not  done  according  to  law,  must  be  made 

by  plea  in  abatement ;  ^  but  the  plea  must  point  out  specifically 

wherein  the  grand  jury  were  not  legally  chosen  and  impanelled.* 

plea  in  abatement  that  the  grand  jury  were  liams,  i  Dill.  C.  C.  486.     See  also  i  Bish. 

not "  reputable  freeholders  or  house-holders  Crim.  Proc.  §§  853, 875,  and  881 ;  i  Whart 

of  county,  and  taxable  therein,"  that  the  Cr.  L.  §  489;  i  Chitt.  Cr.  L.  307. 

plea  was  bad  (1)  because  whether  they  were  1.  State  v.  Greenwood,  5   Port.  (Ala.) 

reputable  was  only  a  question  for  the  per-  474;  State  v.  Seaborn,  4  Dev.  (N.  ^.)  L. 

sons  selecting   them,  and  (2)  because,  dis-  305;  State?/.  Freeman,  6 Blackf.  (Ind.)24S; 

regarding  tiiat,  the  plea  was  too  uncertain  Kawls  v.  State,  8  Smed.  &  M.  (Miss.)  599; 

as  to  the  particular  disqualification  intended  liass  v.  State,  37  Ala.  469;  Floyd  v.  State, 

to  be  relied  upon.  30  Ala.  511.    liut  see  Bellair  v.  Sute,  6 

Ohio  Doetnne.— But  it  \^  held  in  a  re-  Blackf.  (Ind.)  104;  McCann  v.  People,  3 
cent  Ohio  case  that  an  objection  to  the  Park.  Cr.R.  (N.Y.)  272;  Noakes ».  People, 
personal  qualifications  of  a  grand  juror  25  N.  Y.  380;  People  v.  Allen,  43  N.  Y. 
cannot  be  raised  by  plea  in  abatement.  28;  Horron  v.  State,  47  Ala.  58;  Corn- 
See  Stale  V.  Easter,  30  Ohio  St.  542  ;  s.  c,  mon wealth  v,  Chauncey,  2  Ashm.  (Pa.)  90. 
27  Am.  Kep.  478.  UnBealed  Venire.  —  An  objection  that 

In  IllinoiB  it  seems  that  the  common  the  venire  summoning  the  jury  was  not 

law  governs  as  to  the  time  of  making  the  sealed,  should  be  taken  by  plea  in  abate- 

objection  to  the  grand  juror,  as  well  as  to  ment.      State  v.  Flemming,  66  Me.  142: 

the  manner  and  cause.     It  is  there  held  s.  c,  22  Am.  Rep.  552. 

that  the  right  to  challenge  exists,  and  may  BefeeU  in  Coostitation  of  Grand  Jnry.— 

be  exercised  by  any  person  charged  witn  Pleas  in  abatement  for  mere  defects  in  the 

crime,  whose  case  is  likely  to  be  made  the  constitution  of  grand  juries  are  not  favored, 

subject  of  investigation.     Musick  v,  Peo*  Such  pleas,  if  they  do  not  allege  in  what 

pie,  40  111.  268.  regard  the  persons  named  as  grand  jurors 

In  Indiana  it  was  formerly  permitted  to  are  not  qualified  to  ser*'e,  ^re  not  good, 

the  accused  to  challenge  the  grand  jury  State  v.  Duggan  (R.  t.).  Index,  Z.  26;  s.c., 

before  they  are  sworn.     Jones  v.   State,  3  New  Eng.  Kep.  135. 

2  Blackf.  (Ind.)  476;  Hudson  v.  State,  i  An  averment  in  a  plea  that  grand  jurors 

Blackf.  (Ind.)  318;  Ross?/.  State,  i  Blackf.  were  not  legally  elected,  impanelled,  and 

<Ind.)  390.    But  this  limit  of  the  right  to  sworn,  is  only  one  of  conclusion,  not  of 

challenge    was    confined    to  those   under  facts  from  which  the  court  may  draw  its 

prosecution  for  crime.     But  it  is  now  held  own  conclusion.     State  v,  Duggan,  R.  I. 

that  where  one  under  indictment  has  had  Index,  Z.  26;  s.  c,  3  New  Eng.  Rep.  136. 

no  opportunity  of  challenging  the  grand  In  Indiana  it  was  recently  ^/^  that  for 

jury,  he  may  plead  in  abatement  any  mat-  errors  and  irregularities  in  the  selection 

ter  which  would  have  been  sufficient'cause  or  impanelling  of  the  grand  jurv,  a  plea  in 

of  challenge  to  that  tribunal  or  any  mem-  abatement  is  properly  taken.    Henningjf. 

ber  thereof;  and  having  failed  to  plead  in  State,  106  Ind.  3S6;  s.c, 4  West.  Rep. 470. 

abatement,  he  waives  his  right  by  a  plea  Errors  in  tha  Impanelling  of  the  Grand 

in  bar.     Pointer  ?'.  State,  89  Ind.  255.  Jury  must  be  taken  advantage  of  by  pica 

In  Xaeiaohasetts  it  has  been  held  that  in  abatement,  not  in  arrest  of  judgment 

the   objection    to  the    qualification  of    a  Henning  v.  Slate,  106  Ind.  386;  s.  c,  4 

grand  juror  must  be  made  before  the  in-  West.  kep.  470. 

dictment  is  found,  and  that  such  objection  A   plea  in  abatement,  that  one  of  the 

may  be  received  from  any  person  who  is  grand  jurors  was  not  qualified  because  he 

under  presentment  for  crime,  or  from  one  usurped  the  place  of  one  drawn  on  a  day 

as  amicus  curia:.    Commonwealth  v.  Smith,  too  long   before  the  term,  is  insufficient. 

9  Mass.  107.     But   in   Commonwealth  v.  State  v.  Mead,  R.  I.  Index,  Z.  30J  s.  c. 

Parker,  19  Mass.  (2  Pick.)  550,  this  decision  3  New  Eng.  Rep.  142. 

is  commented  on,  and  doubts  expressed  as  2.  Priest  v.  State,  10  Neb.  393;  Baldwin 

to  the  proposition  that  objections  to  the  v.  State,  12  Neb.  61;  Brennan  r.  People, 

qualifications  of  a  grand  juror  must  always  1$  111.  511 ;  Stale  v,  Duggan,  R.  I.  Index, 

be  made  before  the  indictment  is  found.  Z.  26;  s.'c,  3New  Eng.  Rep.  135.  136. 

See  State  v,  Hendon,  5  Blackf.  (Ind.)  75;  The  Tennessee  Supreme  Court  say,  in 

Thayer?/.  People,  Doug.  (Mich.)  417  ;  State  the  case  of  Dyer  v.  State,  11  Lea  (Tc'nn.), 

-v.  Ostrand,  18  Iowa,  438 ;  State  v.  Ried,  20  509,  that  *'  the  plea  does  aver  broadly  thai 

Iowa,  414;  Brading  v.  State,  11  Tex.  257;  the  grand  jurors  were  not  legally  elected, 

Glassingerv.  Stale,  24  Ohio  St.  206;  Meeks  impanelled,  and  sworn,  which  is  only  an 

V,  State,  57  Ga.  329;  United  States  v.  Wil-  averment  of  a  conclusion,  not  of  facts  from 
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An  objection  to  a  portion  of  the  panel  may  be  pleaded  in  abate- 
ment.* 

A  plea  in  abatement  must  be  certain,*  and  should  set  forth  the 
grounds  of  objection  specifically.*  It  is  always  essential  that 
the  facts  should  be  stated  out  of  which  the  defence  arises,  and  it 
should  negative  that  state  of  facts  which  is  to  be  presumed  from 
the  existence  of  a  record.* 

A  plea  in  abatement,  or  a  special  plea  not  involving  a  statement 
of  fact,  is  exclusively  for  the  court,*  and  the  defendant  may  file 
two  or  more  pleas  in  abatement;®  but  the  plea  must  always  be 
filed  at  the  proper  time,  for  a  failure  to  file  will  be  considered  as 
a  waiver  of  rights.  Thus,  a  plea  in  abatement  alleging  prior 
proceedings  comes  too  late  after  defence  made  and  recognizance 
given;'  and  a  plea  in  abatement  filed  after  a  general  continu- 
ance,* or  after  the  defendant  has  gone  to  trial  on  the  merits,®  will 
be  stricken  out.  *** 


which  the  court  may  draw  its  own  conclu- 
sion,*' and  for  this  reason  hild  it  to  be 
insufficient. 

1.  United  States  v,  Richardson,  28  Fed. 
Kep.  61.  Hut  a  plea  in  abatement  to  an 
indictment  that  one  of  the  grand  jurors 
was  not  qualified  to  vote  upon  any  propo- 
sition to  impose  the  tax,  or  for  the  exi>endi- 
ture  of  money,  is  too  general.  State  v, 
Duggan,  R.  I.  Index,  Z.  26;  s.  c,  3  New 
Eng.  Rep.  135. 

Alien  Orand  Juror.  —  Thus,  where  one  of 
the  grand  jurors  is  an  alien,  the  objection 
may  be  taken  by  plea  in  abatement.  Reich 
V.  State,  53  Ga.  73;  s.  c,  21  Am.  Rep.  265. 

Objection  to  Grand  Joror  who  has  ex- 
pressed an  Opinion  cannot  be  taken  by  a 
plea  in  abatement.  State  v,  Hamlin,  47 
Conn.  95;  s.  c,  36  Am.  Rep.  54;  United 
States  V.  Williams,  i  Dill.  C.  C.  492; 
United  States  v.  Burr,  Burr's  Trial,  38. 
See  Tuck's  Case,  8  Mass.  286;  Common- 
wealth V.  Smith,  9  Mass.  107  ;  Musick  v. 
People,  40  III.  268. 

2.  In  Vermont  it  was  recently  said  that 
a  plea  in  abatement  must  be  certain  to 
every  intent,  and  must  stand  or  fall  on  iis 
own  allegations,  unless  there  be  express 
reference  to  the  indictment.  State  v. 
Emery,  59  Vt.  84 ;  s.  c,  3  New  Eng.  Rep. 

377. 

8.  Brennan  v.  People,  15  III.  511. 

Thus,  a  plea  in  abatement  to  impeach  the 
verity  of  the  record  must  negative  every 
reasonable  intendment  in  favor  of  the 
record.    Dyer  v,  .State,  1 1  Lea  (Tenn.),  509. 

Pleas  in  abatement  must  leave,  on  the 
one  hand,  nothing  to  be  supplied  by  intend- 
ment of  construction,  and,  on  the  other,  no 
supposable  or  special  answer  unobviated. 
State  V,  Duggan,  R.  I.  Index,  Z.  26;  s.  c, 
3  New  Eng.  Rep.  136;  Billings  v.  State, 
107  Ind.  54;  s.  c,  4  West.  Rep.  519. 


Vermont  Doctrine.  —  A  plea  in  abate- 
ment must  be  certain  to  every  intent;  thus 
it  was  kdd^  on  general  demurrer  to  a  plea 
purporting  to  raise  the  disqualification  of 
one  of  the  grand  jurors  and  the  illegal itv 
of  the  grand  jury,  that  the  plea  was  baa, 
in  that  it  was  not  properly  alleged  that 
the  objectionable  grand  juror  acted  with  thc^ 
panel  in  finding  the  indictment;  that 
the  allegation  that  he  was  not  a  'Megal 
voter  of  the  county "  was  lacking  in  cer- 
tainty as  to  what  county;  tHat  the  allega- 
tions that  he  was  not  one  of  the  "  judicious 
men  of  the  county,**  and  that  the  panel  did 
not  constitute  a  legal  grand  juror,  present 
conclusions  of  law ;  that  the  mere  reference 
in  the  plea  to  "said  indictment"  did  not 
show,  except  bv  inference,  what  indictment 
had  been  pleaded  to';  and  because  duplicity 
could  be  reached  by  general  demurrer. 
State  V.  Emery,  59  Vt.  84;  s.  c,  3  New 
Enc.  Rep.  377. 

4.  State  V.  Brooks,  9  Ala.  10;  State  v. 
Newer,  7  Blackf.  (Ind.)  307. 

6.  Chase  v.  State.  46  Miss.  683. 

The  Court  cannot  go  behind  an  Indict- 
ment properly  returned,  and  inquire  into 
the  evidence  on  which  it  was  found  upon  a 
plea  in  abatement.  Terry  v.  State,  15  Tex. 
A  pp.  66. 

6.  United  States?/.  Richardson,  28  Fed. 
Rep.  61. 

7.  Smith  V.  People  (Mich.),  i  West.  Rep. 
61;. 

8.  State  V,  Myers,  10  Lea  (Tcnn.),  717. 

9.  Dver  v.  State,  1 1  Lea  (Tenn.),  509. 

10.  Striking  out  Flea  in  Abatement.  —  In 
order  for  the  striking  out  of  a  plea  in  abate- 
ment to  furnish  a  ground  for  reversal,  it 
must  affirmatively  appear  that  such  plea 
was  filed  before  arraignment ;  otherwise  it 
will  be  presumed  that  the  judgment  of  the 
court  was  right,  and  that  the  plea  was  filed 
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An  agreement  by  defendant  to  aid  State  officers  m  detecting 
criminals  cannot  be  pleaded  in  abatement* 

When  the  plea  in  abatement  is  found  on  hearing  in  favor  of  the 
defendant,  the  judgment,  in  case  of  a  misdemeanor,  is,  that  he  be 
not  compelled  to  answer  to  the  indictment,  and  is  dismissed  from 
the  court  without  day;*  but  in  cases  of  felony  the  judgment  is, 
that  the  defendant  do  answer  over.'  Where  the  plea  is  over- 
ruled, the  jury,  or  the  court  where  the  case  is  submitted  to 
the  court,  without  the  intervention  of  a  jury,  proceed  to  fix  the 
penalty.* 

I.  Limitation  of  Action.  —  As  a  rule,  there  is  no  time  limited 
after  the  commission  of  a  crime  within  which  the  indictment 
must  be  preferred.  The  offender  is  continually  liable  to  be  appre- 
hended and  visited  with  the  penalties  of  the  criminal  law.  By 
particular  statutes,  however,  there  al"e  exceptions  to  this  rule,  a 
stated  time  being  fixed  after  which  criminal  proceedings  cannot 
be  commenced.  When  a  time  is  thus  fixed  within  which  the 
prosecution  shall  be  commenced,  if  an  indictment  is  found  after 
the  expiration  of  such  time,  the  "  plea  of  limitation "  will  be 
valid.*    But  the  Statute  of  Limitations  must  be  specially  pleaded* 

The  time  while  a  prosecution  for  a  crime  is  pending,  the  period 
of  limitation  does  not  run.''     And  the  Statute  of  Limitations  does 

after  arraignment.  Moselcy'^.  State,  74  proceeding^,  and  is  within  the  saving  clause 
Ga.  404.  of  theseaion  limiting  a  second  indictment 
A  Xotioii  to  qnaslu  on  the  ground  of  the  for  the  same  offence.  Swalley  v.  People, 
pendency  of  another  information,  is  in  ef-  116  III.  247 ;  s.  c,  2  West.  Rep.  J91. 
feet  a  plea  in  abatement,  and  subject  to  Mo.  Proof  of  the  previous  prosecution  of  an- 
R.  S.  sec.  1846,  requiiing  an  affidavit  or  other  "person  "accused  of  some**  oflfcncc" 
other  evidence  of  the  truth  of  a  plea  in  is  not  proof  of  knowledge  of  the  prose* 
abatement  or  other  dilatory  plea.  State  v.  cuting  officer  that  the  accused  had  coin- 
Bishop,  22  Mo.  App.  435;  s.  c,  4  WesL  mitted  the  offence,  and  will  not  sustain  his 
J^cp.  793.  plea  for  prescription.    State  ?'.  Hanks,  38 

1.  Hohnes  v.  State,  20  Tex.  App.  509.  La.  An.  468. 

2.  Rex  V.  Cowhoneyborne,  10  East,  88;  In  Tezai  prosecutions  for  larceny  are 
2  Hale,  P.  C.  23S ;  Barber,  Cr.  L.  343.  barred  after  five  years  from  the  commission 

8.  Id.  I  Arch.  Cr.  PI.  ch.  "  Plea  in  Abate-  of  the  offence.    Wimberley  v.  State  (Tex. 

ment."  App.),  Dec.  1886. 

4.   Guess  V.  State,  i  Eng.  (Ark.)  147.  6.  State  v.  Thrasher  (Me.),  3  New  Eng. 

On  an  Aooosation  for  a  Capital  Crime,  Rep.  61. 

after  the  indictment  has  been  abated  for  a  7.  The  statute,  section  318  of  the  111. 

misnomer,  the  court  does  not  dismiss  the  Criminal  Code,  R.  S.  1874,  p.  348,  S|)ecifics 

prisoner,  but  causes  him  to  be  indicted  de  three  modes  of  disposing  of  an  indictment, 

novo  by  the   proper  name  as  disclosed  in  information,  or  suit,  in  which  the  time  of 

his  ])lea.     Ferrer's  Case,  Cro.  Car.  371;  the  pendency  shall  not  be  recond  within 

2  Hale,   176-238;  Hawk.  B.  2,  ch.  34,  §  2  ;  the  time  limited  to  bring  a  new  proceeding 

I  Arch.  Cr.  Pr.  III.  note.  for  the  same  offence:  they  are,  when  the 

6.  Harris,  Cr.  L.  345.  indictment  is  quashed,  or  the  proceedings 

Thus,   where    the    indictment   mu«5t  be  are  set  aside,  or  reversed  on  error  or  ap- 

found  within  one  year  from  the  date  of  the  peal.     Swalley  v.  People,  1 16  III.  247 ;  s.  c, 

offence,  proof  showing  that  it  was  com-  2  West.  Rep.  391. 

mitted  more  than  a  year  prior  to  finding  When  a  prosecution  is  dismissed  because 

of  indictment  will  not  support  conviction,  the  indictment  is  not  signed  and  Indorsed 

Stale  V.  Ho])pcr,  21  Mo.  App.  510;  s.  c,  as   required  by   the   statute   (Ala.  Code, 

4  West.  Rep.  276.  §  4777),  an  entry  of  record  may  be  made 

Previous  Prosecution.  —  Where    a    not,  stating   the  facts,  and    ordering   another 

pros,  is  entered,  and  defendant's  discharue  indictment   to   be   found   (Code,  §  48r9); 

ordered,   it   amounts  to  setting   aside  the  and  a  new  indictment  being  found,  ^  t^*"^ 
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not  run  against  the  State  in  favor  of  one  charged  with  a  felony, 
who  shall  "flee  from  justice."  Within  the  meaning  of  the  stat- 
ute, it  is  not  necessary  to  constitute  a  fugitive  from  justice  that 
the  accused  should  leave  the  State.  One  who  conceals  himself 
to  avoid  arrest  is  a  fugitive  from  justice,  although  such  conceal- 
ment be  upon  his  own  premises.* 

A  plea  in  writing  of  not  guilty,  and  the  Statute  of  Limitations, 
is  bad  for  duplicity.* 

2.  Alibu  —  Regarding  the  plea  of  alibi,  see  that  title  in  this 
work.* 

VnL  Pleas  in  Bar.  —  These  pleas  are  termed  "special"  to  dis- 
tinguish them  from  the  general  issue,  and  "  in  bar  "  because  they 
show  reason  why  the  defendant  ought  mot  to  answer  at  all,  nor 
put  himself  upon  his  trial  for  the  crime  alleged  ;  and  thus  they 
are  distinguished  from  dilatory  pleas,  which  merely  postpone  the 
result.  All  matters  of  excuse  and  justification  may  be  given  in 
evidence  under  the  general  issue ;  therefore  it  is  hardly  ever 
necessary  to  resort  to  a  special  plea  in  bar,  except  in  the  four 
cases  to  be  examined  more  in  detail  below.* 

I.  Plea  to  the  Jurisdiction,  —  When  an  indictment  is  taken 
before  a  court  which  has  no  cognizance  of  the  offence,  the  defend- 
ant may  plead  to  the  jurisdiction  without  answering  at  all  to  the 
crime  alleged.  This  want  of  jurisdiction  may  arise  either  from 
the  fact  that  the  offence  was  not  committed  within  the  district 
of  the  jurisdiction,  or  because  the  tribunal  in  question  has  not 
cognizance  of  that  class  of  crimes.'^ 

which  elapsed  between  the  findine  of  the  where  a  parish  or  county  is  indicted  for 

two  indictments  must  be  deducted  (Code,  not  repairing  a  road  or  oridge,  etc.,  and 

\  4820)  in  computing  the  bar  of  the  Statute  wishes  to  throw  the  onus  of  repairing  upon 

of  Limitations.    Smith  v.  State,  79  Ala.  21.  some  person  or  persons  not  bound  of  com* 

1.  State  V,  Hawell,  89  Mo.  508;  s.  c,  men  right  to  repair  it.  Arch.  Cr.  PI.  140. 
t5  West.  Rep.  432.  Where  Befendant  pleadi  in  Bar  and  the 

The  Statute  of  Limitations  applying  to  General  Iisne,  and  both  are  submitted  at 

crimes  deducts  from  the  limitations  such  the  same  time,  there  must  be  a  «erdict  in 

time  "during  which  the  party  charged  was  each,  and  it  is  error  to  take  a  verdict  on 

not  usually  and  publicly  a  resident  within  the  plea  of  not  guilty  alone.    People  v, 

the  State."    Hence,  it  is  not  mere  absence  Kinsey,  51  Cal,  278;  SoUiday  v,  Common- 

from  the  State  which  the  statute  refers  to,  wealth,  28  Pa.  St.  14. 
but  such  absence  as  destroys  residence.  5.  But  this  plea  is  very  seldom  resorted 

Criminal  cases  do  not  stand  on  the  same  to,  inasmuch  as  relief  can  be  obtained  in 

necessity  as  civil  cases,  for  absence  does  other  ways.    Thus,  the  objection  that  the 

not  prevent  an   indictment,  while  it  does  offence  was  committed  out  of  the  jurisdic- 

prevent  the  beginning  of  a  civil  action;  tion,  may  generally  be  urged  under  the 

and  the  fact  of  a  temporary  absence  during  general  issue,  or,  in  certain  cases,  by  de- 

Ihe  running  of  the  statute  on  a  criminal  murrer,  or  by  moving  in  arrest  of   judg- 

charge  would  not,  in  case  of  a  long  delay  ment.  or  by  writ  of  error.     If  the  objection 

in  complaining,  take  the  case  out  of  the  is  that   the  crime   is   not  cognizable  in  a 

statute.    People  v,  McCausey   (Mich.),  8  court   of    that  grade,   though    committed 

West.  Rep.  1^2.  within  the  Jurisdiction,  the  defendant  may 

2.  State  V,  Ward,  49  Conn.  429.  demur,  or  have  advantage  of  it  under  the 
8.  1  Am.  &  Eng.  Encyc.  of  L.  454.  general  issue,  or  by  removing  the  indict- 
4.  Harris,  Cr.  L.  276.  ment  to  a  higher  court,  and  there  quash- 
In  England.  —  It  is  said  that  in  England  ing  it.     Harris,  Cr.  L.  376. 

the  only  instance  in  which  a  s]>ecial  plea       irregularities  and  firrors.  —  Irregulari- 
in  bar  seems  requisite  in  criminal  cases,  is    ties  in  the  course  of  judi:ial  proceedings 
4  C.  of  L  —  50  785 
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do  not  render  them  void.  Kelley  v.  Peo- 
ple, 115  III.  581;  s.  c,  56  Am.  Rep.  184; 
3  West.  Rep.  46. 

Error  in  chancing  the  venue  is  not  avail- 
able by  plea  to  the  jurisdiction  it  was  sub- 
ject of  exception  in  the  court  which 
ordered  the  change.  Bowden  v.  State,  12 
Tex.  App.  246. 

In  Alaibama  the  accused  may  be  prose- 
cuted for  murder  in  the  county  in  which  de- 
ceased was  shot,  although  death  occurred  in 
another  State.  Green  v.  State,  66  Ala.  40 ; 
s.  c,  41  Am.  Rep.  744.  The  court  say, 
"The  principal  question  involved  in  this 
case  is  that  of  sovereign  jurisdiction  in  the 
matter  of  homicide  where  the  fatal  shot  or 
blow  occurs  in  one  State,  and  death  en- 
sues in  another.  The  ap{>ellai)t  Green, 
being  under  indictment,  was  convicted  of 
the  murder  of  Ephraim  Thompson,  and 
sentenced  to  the  penitentiary  for  life.  The 
evidence  showed  that  the  act  of  shooting, 
which  caused  the  death,  occurred  in  Colby 
County,  Alabama,  where  the  indictment 
was  found  and  the  trial  occurred,  and  that 
Thompson  died  within  a  year  and  a  day,  in 
the  State  of  Georgia. 

"It  was  formerly  doubted  at  common 
law,  where  a  blow  was  inflicted  in  one 
county,  and  death  by  reason  of  the  injury 
ensued  in  another,  whether  the  offence 
could  be  prosecuted  in  either  county,  i 
East,  P.  C.  361 ;  i  Hale,  P.  C.  426.  The 
lietter  opinion  seems  to  have  been,  how- 
ever, that  the  jurisdiction  attached  to  the 
venue  where  the  blow  was  inflicted.  Id. 
This  difficulty,  as  noted  by  Mr.  Starkie» 
was  sought  to  be  avoided  bv  the  legal  de- 
vice of  *  carrying  the  dead  oody  back  into 
the  county  where  the  blow  was  struck; 
and  the  jury  might  there,*  he  adds,  'inquire 
both  of  the  stroke  and  death.'  i  Stark. 
Cr.  PI.  (2d  ed.)  3, 4,  note.  It  was  to  quiet 
doubts  and  obviate  this  difficulty  that  the 
Statute-  of  2d  and  3d  Edward  Vl.,  ch.  24, 
and  the  later  one  of  2  Geo.  II.,  ch.  21, 
were  enacted  by  the  British  Parliament. 
The  example  has  been  followed  in  some 
fottrteen  or  fifteen  of  the  States  of  the 
American  Union,  and  by  our  own  State 
among  the  others.  These  statutes,  though 
different  in  phraseology,  are  similar  in  sub- 
stance and  purpose.  Their  manifest  de- 
sign seems  to  be  to  prevent  a  defeat  of 
justice  in  administering  the  law  of  feloni- 
ous homicide  and  other  crimes,  by  render- 
ing the  jurisdiction  certain.  .  .  . 

"  The  validity  of  this  statute  is  assailed 
as  beinp  beyond  the  scope  of  legitimate 
legislative  power.  It  may  be  conceded  that 
the  laws  of  no  nation  can  operate  beyond 
its  own  territorial  domain  or  jurisdiction, 
being  local  in  their  nature,  and  co-ex- 
tensive only  with  the  limits  of  the  State 
by  which  they  are  enacted.  As  said  by 
Story^  y.,  in  the  case  of  The  Apollon,  22 


U.  S.  (9  Wheat.)  362 ;  bk.  6,  L.  ed,*They 
must  always  be  restricted,  in  construction, 
to  places  and  persons  upon  whom  the  legis^ 
lature  had  authority  and  jurisdiction.'  It 
is  a  safe  principle,  perhaps,  to  be  asserted, 
that  a  crime  committed  in  a  foreign  coun- 
try, and  in  violation  of  the  laws  thereof. 
cannot,  by  mere  legislative  fiction  or  con- 
struction, be  constituted  an  offence  of  an- 
other country.  This  reasoning,  however, 
does  not  apply  to  a  case  where  a  crime  is 
perpetrated  partly  in  one  State  or  country, 
and  partly  in  another;  'provided,' as  sug 
gested  by  Mr.  Bishop,  *  that  what  is  dont 
in  the  country  which  takes  jurisdiction,  is 
a  substantial  act  of  wrong,  and  not  merely 
some  incidental  thing,  innocent  in  itself 
alone.'  .  . 

"The  sovereign  right  of  States  to  enact 
jurisdictional  laws  of  this  kind,  though 
often  questioned,  has  been  uniformly  sus- 
tained, and  notably  in  the  recent  case  of 
Hunter  v.  State,  40  N.  J.  L.(ii  Vr.)  495. 
There  the  mortal  blow  was  given  within 
the  jurisdiction  of  New  Jersey,  and  the 
death  occurred  in  Pennsylvania.  It  is  said 
that  the  courts  of  the  former  State  had 
cognizance  f»f  the  crime  by  force  of  a  stat- 
ute not  unlike  our  own.  So  in  the  State 
of  Michigan  and  Missouri.    Tyler  v,  Peo- 

gle,  8  Mich.  321 ;  Steerman  v.  State,  10 
lo.  503." 

In  California  it  is  held  that  although  the 
superior  court  has  no  jurisdiction  over  a 
simple  assault,  yet,  if  one  is  indicted  for 
a  felonious  assault,  he  may  be  convicted  of 
the  lesser  crime.  People  v.  Holland,  59 
Cal.  364;  State  v.  Griffin,  34  La.  An.  37. 

In  the  Biitriot  of  Colnmoia.  —  It  is  held 
that  murder  is  committed  within  the  Dis- 
trict of  Columbia  when  the  felonious  blow 
is  struck  there,  although  the  death  occurs 
without  the  District.  United  States  v. 
Guiteau,  i  Mackey  (D.  C),  498. 

In  Georgia  it  has  been  held  that  where  a 
party  is  illegally  arrested  in  A.  County, and 
forcibly  taken  into  H.  County,  and  there  de 
tained,  the  court  of  B.  County  has  jurisdic- 
tion to  try  the  offence  of  false  imprison- 
ment.   Lavina  v.  State,  63  Ga.  513. 

In  Indiana  it  is  held  that  the  court  has 
no  jurisdiction  over  a  prosecution  for 
felony  begun  by  affidavit  and  infornnation 
filed  during  its  vacation.  Hoover  v,  Sute, 
1 10  Ind.  349 ;  s.  c,  9  West.  Rep.  86. 

But  where  a  crime  is  composed  of  sev- 
eral elements,  and  a  material  element  exists 
in  each  of  two  counties,  jurisdiction  of  the 
entire  crime  attaches  m  either  count}-. 
Archer  v.  State,  106  Ind.  426;  s.  c,  4 
West.  Rep.  726. 

In  Iowa  an  indictment  may  properly  be 
found  for  false  pretences  made  in  another 
county  where  the  property  was  delivered  in 
the  county  where  the  indictment  was  found- 
State  V.  House,  55  Iowa,  466^ 
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2.  Former  AcquittaL  —  Where  a  person  has  been  indicted  for  an 
offence,  and  regularly  acquitted,  he  cannot  afterwards  be  indicted 
for  the  same  offence,  provided  the  indictment  was  such  that  he 
could  have  been  lawfully  convicted  on  it*  It  is  against  the  policy 
of  the  law  that  a  person  should  be  put  in  peril  more  than  once  for 
the  same  offence  ;  *  and  therefore  if  he  is  indicted  a  second  time, 


In  Michigan,  a  conspiracy  to  obtain  prop- 
erty by  false  pretences  may  be  tried  wher- 
ever an  overt  act  in  pursuance  of  the 
conspiracy  has  been  committed.  People 
V.  Arnold,  46  Mich.  260. 

How.  Stat.  §  7 13  J  a  was  not  intended  to 
limit  or  curtail  the  jurisdiction  of.  justices 
of  the  peace  in  criminal  cases.  While 
an  omission  to  secure  an  order  from  the 
prosecuting  attorney  before  issuing  process 
in  crimina)  cases  might  subject  the  magis- 
trate to  censure,  and  possibly  in  some 
cases  to  pecuniary  injury  or  official  em  oar- 
rassment,  it  was  not  intended  by  the  statute 
to  deprive  the  magistrate  of  his  jurisdiction 
for  such  omission.  The  appearance  of  the 
prosecuting  attorney,  and  his  prosecution 
of  the  case,  are  sumcient  approval.  Peo- 
ple  V,  Griswold   (Mich.),  7   West.   Rep. 
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IBssouri  it  is  held  that  the  purpose 
of  the  clause  in  the  Bill  of  Rights  was  in- 
dividual protection  and  limitation  upon 
power,  and  any  construction  which  would 
leave  with  the  legislature  this  unbridled 
authority  would  render  the  restriction  nu- 
gatory. State  if,  Berkley,  92  Mo.  67 ;  s.  c, 
10  West.  Rep.  67. 

In  Hebruka  it  is  held  that  the  courts 
have  jurisdiction  over  crimes  committed 
on  Indian  reservations  in  the  same  State. 
Marion  v.  State,  20  Neb.  233. 

In  New  York,  there  is  nothing  in  the  stat- 
utes  which  confers  on  the  court  of  special 
sessions  jurisdiction  over  offences  commit- 
ted without  the  county.  People  v.  Bates, 
38  Hun  (N.  Y.).  180. 

In  Ohio.  —  Where  a  forged  deed  was 
made  in  another  State,  and  uttered  and 
published  in  Ohio  by  an  innocent  agent, 
the  latter  is  indictable  for  the  uttering  and 
publishing.  Lindsey  v.  State,  38  Ohio  St. 
507.  But  sec  Exp.  Carr,  28  Kans.  i,  a 
case  of  a  forged  check  upon  a  railroad 
company. 

In  South  Carolina  an  assault  and  battery 
upon  peace  officers,  while  in  discharge  of 
their  duties,  gives  the  court  of  general  ses- 
sions jurisdiction.  State  v,  Sims,  16  S.  C. 
486. 

In  Pennsylvania,  the  court  of  quarter 
sessions  has  jurisdiction  over  the  first 
offence  of  receiving  stolen  goods.  Com- 
monwealth V,  Kelly,  13  Phila.  (Pa.)  422. 

In  Tennessee  it  is  held  that  one  in  charge 
of  the  sheriff  journeying  to  S.  County  is 
indictable  in  S.  County  for  a  theft  com- 


mitted on  the  journey.  State  v.  Margerum, 
9  Baxt.  (Tenn.)  362. 

In  Texas.  —  A  forgery  in  another  State 
is  punishable  within  the  State  under  the 
criminal  code  of  Texas.  Hawks  v.  State, 
13  Tex.  App.289;  Rogers  z^.  Sute,  11  Tex. 
App.  608. 

By  the  Texas  code  the  trial  should  be 
had  in  the  county  where  the  offence  was 
committed,  although  the  county  has  been 
since  divided.  Hernandez  z/.  State,  19  Tex. 
App.  40S. 

And  a  plea  that  the  place  of  trial,  though 
the  de  facto  county-seat,  is  not  the  de  jure 
county-seat,  should  be  overruled.  Watts 
V,  State  (Tex.  App.),  Dec.  1886. 

In  Wisconsin. —  Where  one  enters  a 
moving  car  with  intent  to  commit  larceny 
therein,  he  is  indictable  in  any  county  in 
which  the  act  is  committed.  Powell  v. 
State,  S2  Wis.  217. 

In  I^ederal  Courts.  —  Where  the  circuit 
court  to  which  a  cause  was  removed, 
quashed  the  indictment  found  in  the  State 
court,  it  had  no  jurisdiction  to  proceed 
against  the  accused  for  a  crime  against  the 
Stale.  Bush  v,  Kentucky,  107  U.  S.  (17 
Otto)  no,  bk.  27,  L.  ed.  354. 

Where  there  has  been  no  cession  of  the 
territory  by  the  State,  the  United  States 
court  has  no  jurisdiction.  United  States  v, 
Penn,  4  Hughes,  C.  C.  491. 

The  United  States  Circuit  Court  has 
jurisdiction  of  a  murder  committed  on  an 
Indian  reservation,  by  an  Indian  upon  a 
white  man.  United  States  v,  Martin  (Or.), 
8  Sawy.  C.  C.  473;  s.  c,  14  Fed.  Rep. 
817. 

After  conviction  the  indictment  cannot 
be  remitted  to  the  circuit  court.  United 
States  V,  Haynes,  26  Fed.  Rep.  8^7- 

Offences  against  United  States  Laws. — 
An  indictment  for  depositing  obscene  mat- 
ter in  the  mail  must  be  found  in  the  district 
where  the  matter  was  deposited.  United 
States  V.  Comerford,  25  Fed.  Rep.  902. 

1.  On  a  plea  of  former  acquittal,  if  the 
court  holds  the  defendant  could  have  been 
lawfully  convicted  on  the  former  proceed- 
ing, the  plea  is  good.  State  v,  Norvell,  2 
Yerg.  (Tenn.)  24 ;  State  v.  Parish,  43  Wis. 

395- 

2.  One  put  on  trial  for  the  statutory 
offence  of  burning  an  untenanted  house,  is 
not  in  second  jeopardy  from  havine  been 
acquitted,  by  direction  of  the  judge,  of 
arson.     State  v.  Jenkins,  20  S.  C.  351. 
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he  may  plead  autrefois  acquit^  and  thus  bar  the  indictment' 
Where  there  is  any  difficulty  in  determining  whether  the  second 
indictment  bears  such  a  relation  to  the  first  that  the  latter  is  a 
bar  to  the  former,  the  true  test  seems  to  be  this :  whether  the 
facts  charged  in  the  second  indictment  would,  if  true,  have  sus- 
tained the  first.* 

An  acquittal  for  murder  may  be  pleaded  in  bar  to  an  indictment 
for  manslaughter,  and  vice  versa.  The  same  is  true  with  larceny 
and  embezzlement;  robbery,  and  assault   with    intent  to  rob; 


1.  Whttn  Pisa  Good.  —  An  acquittal  un- 
der indictment  for  larceny,  allegmg  owner- 
ship in  one  person,  is  a  bar  to  a  subsequent 
Indictment  for  the  same  larceny,  alleging 
ownership  in  another,  and  that  the  crime 
was  committed  on  a  different  day.  Good 
V.  Sute,  70  Ga.  752. 

When  the  evidence  necessary  to  support 
the  second  indictment  woold  have  been 
sufficient  to  procure  a  legal  conviction 
up^n  the  first,  the  plea  of  autrefois  ncquU 
is  generally  good,  but  not  otherwise.  Hi- 
lands  cr.  Commonwealth,  in  Pa.  St.  i ; 
s.  c,  s  Cent.  Rep.  267. 

A  verdict  of  guilty  on  one  count'  in  a 
criminal  complamt,  saving  nothing  as  to 
other  counts,  is  equivalent  to  a  verdict  of 
Yiot  guilty  as  to  such  other  counts.  And 
where  such  a  verdict  has  been  rendered, 
and  the  defendant  procures  a  new  trial,  he 
can  be  tried  at  the  new  trial  only  for  the 
offences  charged  in  the  count  upon  which 
he  was  found  guilty  at  the  former  trial. 
State  V,  McN  aught,  36  Kan.  624. 

When  a  court  of^^its  own  motion  dis- 
charged the  jury  impanelled  and  sworn  in 
a  cai^itat  case,  before  any  evidence  had 
been  given,  a  plea  of  former  jeopardy  will 
be  good,  and  the  accused  cannot  be  again 
tried  for  the  same  offence.  Hilands  v. 
Commonwealth,  1 1 1  Pa.  St.  i ;  s.  c,  i 
Cent.  Rep.  899. 

Discharge  of  a  jury  in  a  capital  case, 
because  the  court  had  permitted  them  to 
teparate,  is  not  such  an  extreme  necessity 
as  will  warrant  bringing  the  accused  to  trial 
anew.  Hilands  v.  Commonwealth,  in  Pa. 
St.  I ;  8.  c,  5  Cent.  Rep.  899. 

Acquittal,  even  without  a  judgment  of 
the  court,  is  a  bar,  —  State  v.  Elden,  41 
Me.  165;  West  v.  State,  22  N.  J.  L.  (2 
Zab.)  212,  —  but  convictions  do  not  follow 
this  rule.  United  States  v.  Negro  Herbert, 
5  Cr.  C.  C.87;  Commonwealth  ?'.  Frasher, 
126  Mass.  265;  West  v.  State,  22  N.  J.  L, 
(2  Zab)  212;  Pennsylvania  v.  Huffman, 
Addis.  (Pa.)  140;  Mount  v.  State,  14  Ohio, 
295;  Hrennan  v.  People,  15  111.  511;  State 
V,  Norvell,  2  Yerg.  (Tenn.)  24 ;  State 
V,  Spear,  6  Mo.  644;  i  Tex.  Ct.  App. 
323.  lUit  see  Preston  v.  State,  25  Miss. 
383;  Ratzky  v.  People,  29  N.  Y.  124, 
where  the  prosecuting  officer,  after  convic- 


tion, concedes  the  badness  of  the  indict- 
ment, and  proceeds  on  a  second  indictment, 
—  Pennsylvania  v.  Huffman,  Addis.  (Pa.) 
140, — or  where  the  case  is  |)endlng  in  error, 
•—Commonwealth  v.  People,  126  Mass. 
265;  Coleman  &.  Tennessee,  97  U.  S.  530; 
bk.  24,  L.  ed.  1127;  Jackson  v,  Moyer,  13 
Jcjms.  (N.  Y.)  531,^ or  where  the  indict- 
ment was  stolen  after  verdict  and  before 
judgment,  —  Mount  v.  State,  14  Ohio,  295; 
— but,  ordinarily,  a  verdict  of  guilty  will 
sustain  the  plea.  State  v.  Parish,  43  Wis. 
39  (j.     See  State  v.  Elden,  41  Me.  16^ 

when  FlM  Bad.  —  A  former  acquittal  of 
a  co-defendant  is  not  a  bar  to  a  subsequent 
prosecution  of  defendant,  though  tbey 
were  partners.  Goforth  v.  State  (Tex. 
App.),  Nov.  i8S6^  A  judgment  quashing 
an  indictment  will  not  bar  a  subsequent 
prosecution  on  the  same  charge.  State  p. 
Taylor,  34  La.  An.  078.  Where  the  jury 
was  discharged  and  the  indictment  quashed 
for  a  clerical  error  in  the  allegation  of 
time,  in  charging  a  future  time,  a  plea  of 
autrefois  acquit  on  the  trial  under  a  new 
indictment,  is  proj)erly  overruled  State 
V.  Jenkins,  20  S.  C.  351.  A  man  indicted 
for  adultery  cannot  plead  in  bar  the  fomier 
acquittal  <A  his  paramour  and  co-defendant. 
Alonzo  V.  State,  15  Tex.  App.  378;  s.c., 
49  Am.  Rep.  207.  A  trial  on  an  indict- 
ment held  bad  on  motion  in  arrest  is  no 
ground  for  a  plea  of  autrefois  ac^itit.  State 
V.  Owen,  78  Mo.  367.  A  plea  of  atttrtfois 
acquit,  showing  upon  its  face  that  there 
was  no  identity  of  the  former  case,  on 
trial,  it  was  properly  held  bad  on  demurrer. 
Brothers  v.  State,  22  Tex.  App.  447-  A 
plea  of  former  acquittal,  which  is  bad  upon 
Its  face,  is  properly  stricken  out  Shuberl 
V.  State,  2!  Tex.  App.  551. 

Flea  Bemurrahle.  —  On  an  indictment 
for  involuntary  manslaughter,  a  plea  of  a 
discharge  or  former  acquittal,  under  an 
indictment  for  murder,  is  demurrable. 
Hilands  v.  Commonwealth,  in  Fa.Sti; 
s.  c ,  5  Cent.  Rep.  264. 

2.  R.  V,  Vandercomb,  2  Leach,  708. 

Autrefois  Acquit  applies  where  the  trans- 
action is  the  same,  and  must  be  established 
by  the  same  proof;  while  autrefois  convtd 
only  requires  the  facts  to  be  the  s.ime, 
Schubert  v.  State  (Tex.  App.),  June,  1SS6. 
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felony,  and  an  attempt  to  commit  a  felony.^  It  is  a  general  rule 
that  a  former  conviction  of  a  lower  degree  of  the  offence  charged 
operates  on  an  acquittal  of  the  higher  degree.^ 

After  a  prisoner  indicted  for  a  crime  in  the  first  degree  has 
been  convicted  of  Jhat  crime  in  the  third  degree,  which  was  re- 
versed on  appeal,  he  cannot  thereafter  be  tried  for  the  same  crime 
in  any  degree.^  And  the  defendant  will  be  discharged  without 
day,  where  the  original  proceedings  are  reversed  for  insufficiency 
of  a  special  verdict* 

The  prisoner  must  satisfy  the  court  (i)  that  the  former  indict- 
ment, on  which  an  acquittal  took  place,  was  sufficient  in  point 
of  law,  so  that  he  was  in  jeopardy  upon  it ;  (2)  that,  in  the  indict- 
ment, the  same  offence  was  charged,  for  the  indictment  is  in  such 
a  form  as  to  apply  equally  to  several  different  offences  ;*  (3)  of  his 
identity  with  the  defendant  in  the  former  prosecution.  To  prove 
his  acquittal,  he  may  obtain  a  certificate  thereof  from  the  officer 
or  deputy  having  custody  of  the  records  of  the  court  where  the 
acquittal  took  place. 

Former  conviction  or  acquittal,  to  be  available  as  a  defence, 
must  be  pleaded :  it  cannot  be  considered  on  a  motion  to  arrest 
the  judgment.®  And  the  plea  of  former  acquittal  is  not  admissi- 
ble under  the  general  issue.'' 

A  plea  of  former  acquittal  or  conviction  need  not  be  traversed 
by  the  Commonwealth.®  And  the  burden  is  on  the  accused 
pleading  former  acquittal  or  conviction  to  show  that  he  has  been 
acquitted  or  convicted  of  the  identical  offence  for  which  he  is 
being  tried.® 

1.  Harris,  Cr.  L.  309.  "  the  jury  may  find  the  defendant  not  guil- 

FalBe  Pretences. -^ But  an  acquittal  for  ty  of  the  higher  (naming  it)  but  guilty  of 
larceny  is  no  bar  to  an  indictment  for  false  any  degree  inferior  to  that  charged  in  the 
pretences ;  nor  will  an  acquittal  as  accessory  iihforniation  or  indictment,"  is  not  man- 
bar  an  indictment  as  principal,  and  vice  datory  so  far  as  acquittal  of  the  higher 
versa.  Nor,  a^ain,  is  an  acquittal  on  a  degree  is  concerned,  but  the  finding  of 
charge  of  stealing  "  certain  goods  '*  on  the  the  lesser  degree  is  per  se  an  acquittal 
ground  that  such  goods  are  a  fixture  in  a  of  the  higher.  Robinson  v.  State,  21  Tex. 
building,  a  bar  to  an  indictment  for  stealing  A  pp.  160. 

the  fixture.    R.  v,  O'Brien,  46  L.  T.  N.  S.  In  Hew  York,  after  a  prisoner,  indicted 

177.  for  a  crime  in  the  first  degree,  has  been 

8.  Smithzf.  State  (Tex.  App.),  Nov.  1886;  convicted  of  that  crime  in  the  third  degree, 

Parker  v.  State,  22  Tex.  App.  105.    Com-  and  such  conviction  has  been  reversed  on 

pare  Curtis  v.  State  (Tex.  App.),  Nov.  appeal,  the  prisoner,  having  been  acquitted 

1886.  of  the  crime  in  the  higher  degree,  cannot, 

In  Texas.  —  It  is  a  well-settled  principle  under  sec.   36  of  the   Penal  Code,  "be 

of  law  in  this  State,  that,  if  a  defendant  thereafter  indicted  or  tried  for  the  same 

upon  trial   for  the    higher  grade    of    an  crime  in   any  other  degree."      People  v. 

offence  consisting  of  degrees  is  convicted  Palmer,  43  Hun  (N.  Y.),  397. 

of  an  inferior  grade  of  such  offence,  such  3.  People  v.  Palmer,  43  Hun  (N.Y.),  397. 

conviction  operates  as  an  acquittal  of  all  4.  Rhoads  v.   Commonwealth    (Pa.),  4 

the  grades  higher  than  that  for  which  the  Cent.  Rep.  725. 

convictionwashad,  and  will  bar  subsequent  6.  Parke,  B.,  in  R.  v.  Bird,  2  Deo.  94, 

prosecution  for  any  of  such  higher  grades.  98;  Bainbridge  v.  State,  30  Ohio  St.  264;^ 

Parker  v.  State,  22  Tex.  App.  105.  State  v.  Small,  51  Mo.  197. 

If  the  offence  charged  be  one  consisting  6.  State  v,  Morgan,  95  N.  C.  641. 

ol    different    degrees,  the   statute    (Code  7.  Rickles  v.  State,  &  Ala.  J38. 

Crim.  Proc  art.  713)  which  declares  that  8.  Vowells?'.  Commonwealth, 83 Kjf.  193- 
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3,  Former  Conviction.  —  A  former  conviction  may  be  pleaded  in 
bar  of  a  subsequent  indictment  for  the  same  offence,^  and  that 
whether  judgment  has  been  given  or  not ;  *  for  the  law  will  not 
sufiEer  a  man  to  be  twice  put  in  jeopardy  for  the  same  offence.' 


1.  In  Indiana  it  is  said  that  it  is  too  well 
settled  to  be  open  to  doubt,  that  if  a  de- 
fendant  has  been  put  upon  trial  for  a 
criminal  offence ;  or,  as  is  sometimes  said, 
if  a  competent  jury  has  been  "charged" 
with  the  offence,  and  a  nolle  prosequi^  or 
any  thing  equivalent  thereto,  is  afterwards 
entered  without  his  consent,  —  he  cannot 
be  again  put  upon  trial  for  the  same  offence. 
Hensley  V.  State,  107  Ind.  587 ;  s.  c,  5  West. 
I^P*  473:  Kingan  v.  State,  46  Ind.  132; 
Hines  v.  Ohio,  24  Ohio  St  134;  Bish.  Cr. 
L.  §  1016;  Whart.  Cr.   PI.  §§  517,  447; 

'  Moore,  Cr.  L.  §  400;  Bos  well  v.  Stale,  iii 
Ind.  47 ;  s.  c,  9  West.  Rep.  262,  264. 

In  PenniyWania  the  Supreme  Court  re- 
cently held  that  where  defendant  is  in 
jeopardy  under  the  indictment  and  evi- 
dence,  he  cannot  be  again  tried  under  the 
same  indictment.  Rhoads  v.  Common- 
wealth (Pa.),  4  Cent.  Rep.  725. 

2.  People  V,  Goldstein,  32  Cal.  432;  2 
Hale,  241,  242;  2  Hawk.  P.  C.  ch.  3, 
sec.  I. 

8.  2  Hale,  241,  242;  2  Hawk.  P.  C.  ch. 
35,  sec   I. 

Judgment  on  ConTietion:  Neeettity.  for, 
on  Flaa. — To  sustain  the  plea  of  autrefois 
convict^  no  judgment  sentencing  the  pris- 
oner need  have  been  pronounced  on  the 
verdict.    State  v,  Elden,  41  Me.  165. 

But  to  sustain  the  plea  of  autrefois  acquit^ 
it  is  necessary  that  the  defendant  should 
produce  a  record  of  acquittal.  Bailey  v. 
State,  26  Ga.  579. 

And  the  plea  should  set  out  the  record 
of  the  former  conviction  or  acquittal,  and 
allege  that  the  two  offences  are  the  same, 
and  that  the  defendant  in  the  former  suit 
is  the  same  person  who  is  the  defendant  in 
the  latter  suit.  Rex  v.  Wildey,  i  M.  &  S. 
183;  Wortham  v.  Commonwealth,  5  Rand. 
(Va.)669;  2  East,  P.  C.  519;  2  Leach  (4th  ed  \ 
708 ;  Rex  V.  Taylor,  3  Barn.  &  Cress.  502. 

When  a  Bar.  —  The  plea  of  former  jeop- 
ardy will  protect  a  defendant  from  a  second 
trial,  only  upon  such  charges  as  he  might 
have  been  convicted  of  upon  the  first  in- 
dictment. Hilands  v.  Commonwealth,  in 
Pa.  St.  I ;  s.  c,  56  Am.  Rep.  235,  5  Cent. 
Rep.  264. 

But  the  fact  that  another  indictment  had 
been  previously  found  against  the  defend- 
ant for  the  same  offence,  is  not  a  valid  ob- 
jection. Rev.  Stat.  sec.  1808;  State  v. 
Arnold  (Mo.),  7  West.  Rep.  283. 

It  has  been  held  in  .\rkansas,  that  under 
the  statute  a  conviction  or  acquittal  bv  a 
judgment  or   verdict   will   bar   any  other 


prosecution  for  the  same  offence,  notwith- 
standing a  defect  in  form  or  substance  of 
the  indictment;  but  by  any  proceeding 
short  of  conviction  or  acquittal,  the  defend 
ant  is  not  in  jeopardy  if  the  indictment  is 
so  defective  that  a  conviction  under  it 
would  be  reversed  for  error.  State  v.  Ward, 
48  Ark.  36. 

However,  if  the  former  indictment  was 
so  defective  that  judgment  might  have  been 
reversed,  yet,  if  the  judgment  has  been  ex- 
ecuted and  performed,  the  plea  of  former 
conviction  will  prevail.  Commonwealth 
V.  Loud,  44  Mass.  (3  Mete.)  328. 

When  one  act  constitutes  two  distinct 
offences,  a  conviction  of  one  offence  is  not 
a  bar  to  a  subsequent  indictment  for  the 
other  offence.  As,  where  the  same  acts 
constitute  the  offence  of  keeping  a  tippling- 
shop,  and  the  distinct  offence  of  being  a 
common  seller  of  intoxicating  liquors. 
State  V.  Inness,  53  Me.  53O ;  Commonwealth 
V.  McShane,  no  Mass.  502.  So,  it  has 
been  held  that  a  conviction  of  being  a  com- 
mon seller  of  intoxicating  liquors,  is  not  a 
bar  to  an  indictment  for  a  single  illegal 
sale  during  the  time  embraced  in  the  first 


indictment.  State  v.  Maher,  35  Maine,  225. 
But  the  contrary  \iz&  been  held.  State  v. 
Nutt,  23  Vt.  698. 

It  has  been  said  in  Texas  that  inasmuch 
as  a  conviction  for  wilfully  driving  stock 
from  its  accustomed  range,  etc.,  can  be  had 
under  an  indictment  charging  the  theft  of 
the  stock,  it  is  no  objection  to  the  suffi- 
ciency of  a  plea  of  former  jeopardy  inter- 
posed upon  trial  for  the  wilful  driving  of 
the  stock,  etc.,  that  the  indictment  under 
which  the  former  trial  was  had,  charged 
the  theft  of  the  stock.  McElmurray  v. 
State,  21  Tex.  App.  691. 

A  conviction  of  murder  in  the  second 
degree  is  a  bar  to  trial  of  the  higher  offence. 
Smith  V.  State,  68  Ala.  424. 

And  it  is  said  that  where  defendant  has 
been  acquitted  upon  an  information  before 
a  justice  of  the  peace,  charging  hira  with 
selling  whiskey  and  stomach  bittersf^^W, 
that,  on  a  second  information  charging  the 
sale  of  an  intoxicating  mixture  called  "dan- 
delion bitters,"  it  was  error  to  allow  evi- 
dence of  any  sales  of  such  mixture  during 
the  time  covered  by  the  first  information. 
State  V.  Sterrenburg,  69  Iowa,  544- 

After  acquittal  on  an  indictment  for  rape, 
the  prisoners  were  indicted  for  assault  and 
battery  with  intent  to  commit  a  rape,  and 
for  assault  and  battery ;  it  was  held  that 
the  former- acquittal  was  a  bar  to  the  first 
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charge  in  the  indictment,  but  not  to  the 
second.  Sargeant's  Case,  2  City  H.  Rec 
44.  And  where,  to  an  indictment  for  rape, 
the  prisoner  pleaded  that  he  had  been  con- 
victed before  a  justice  of  the  peace,  on  the 
oath  of  the  prosecutrix,  of  an  assault  and 
battery  upon  her,  and  fined  twenty  dollars, 
which  fine  was  paid  by  him,  and  that  the 
assault  and  battery  of  which  he  was  so 
convicted,  was  the  same  assaulting,  beat- 
ing, ravishing,  and  carnally  knowing  of  the 
said  prosecutrix  charged  in  the  indictment 
for  rape,  on  demurrer  to  such  plea,  it  was 
adjudged  bad  on  the  ground  that  the  facts 
set  forth  constituted  no  defence  to  the  in- 
dictment for  rape,  and  that  an  acquittal 
upon  an  indictment  for  felony  constitutes 
no  bar  to  an  indictment  for  a  misdemeanor ; 
and  that  an  acquittal  for  a  misdemeanor  is 
no  bar  to  an  indictment  for  a  felony ;  that 
to  make  the  plea  of  autrefois  convict  or 
autrefois  acquit  a  bar,  it  is  necessary  that 
the  crime  charged  in  both  cases  be  pre- 
cisely the  same.  The  above  case  does  not 
come  within  the  provision  of  the  Revised 
Statutes  which  makes  an  acquittal  or  con- 
viction on  a  former  trial  for  an  offence  a 
bar  to  an  indictment  for  such  offence  in 
any  other  degree  or  for  an  attempt  to  com- 
mit such  offence.  People  v,  Saunders,  4 
Park.  Cr.Cas.  (V.  Y.)  196. 

Where  a  defendant,  by  a  subsequent 
deposition,  expressly  contradicts  a  former 
one  made  by  him,  and  makes  apparent  his 
corrupt  motive,  and  negatives  the  proba- 
bility of  a  mistake  in  the  first,  a  conviction 
upon  an  indictment  for  perjury  in  either 
deposition  would  bar  an  indictment  for  per- 
jury in  the  other.  People  v.  Burden,  9 
Barb.  (N.  Y.)  467. 

And  a  conviction  for  misdemeanor,  con- 
sisting in  the  commission  of  certain  acts, 
c.g.,  administering  drugs  to  procure  an 
aTOrtion,  will  bar  a  prosecution  for  felony 
based  on  a  charge  that  such  act  was  per- 
formed with  an  intent  which  would  render 
it  felonious,  e.g.,  with  intent  to  destroy  the 
life  of  the  child.  Lohman  z/.  People,  i 
N.  Y.  379;  s.  c,  2  Barb.  (N.  Y.)  216. 

Bnling  on  Demurrer.  —  Sustaining  a 
demurrer  to  an  information,  no  direction 
for  a  new  information  being  given,  is  a  bar 
to  another  prosecution,  notwithstanding 
the  fact  that  a  new  information  was  filed 
before  the  judgment  on  the  demurrer 
(People  V.  Jordan,  63  Cal.  219),  for  the 
hearing  of  a  demurrer  to  an  indictment 
does  not  constitute  putting  the  defendant 
in  jeopardy.  A  man  has  only  been  in 
jeopardy  when  he  has  had  a  trial.  United 
States  V.  Phillips  (D.  C),  4  Cent.  Rep.  617, 
620.  A  decision  on  a  demurrer  only  bars 
a  prosecution  for  same  offence.  People  v. 
Richards,44  Hun  (N.  Y.),  278,  N.  Y.  Code 
Crim.  Proc.  sec.  327. 

Biseharging  Jury.  —  Where  the  jury  was 


discharged  for  an  irregularity  in  separating 
over  night,  and  another  jury  was  impan- 
elled, a  plea  of  former  jeopardy  should  be 
sustained.  Hilands  v.  Commonwealth,  1 1 1 
Pa.  St.  I  ;  s.  c,  56  Am.  Rep.  235 ;  $  Cent 
Rep.  264. 

The  consent  of  a  defendant  that  the  jury 
may  separate  during  the  recess  of  the 
court,  is  not  a  consent  that  one  of  them 
may  absent  himself  and  necessitate  the 
discharge  of  the  jury ;  and  such,  discharge, 
without  his  consent,  will  not  deprive  him^ 
of  the  defence  of  former  jeopardy  against 
a  subsequent  prosecution  for  the  same 
offence.    State  v.  Ward,  48  Ark.  36. 

Where  a  juror,  pending  trial,  and  after ' 
the    evidence  was  nearly  in,  was    taken 
sick  and  the  panel  discharged,  the  prisoner 
has  not  been  in  jeopardy.    State  v.  Emery, 
59  Vt.  84;  s.  c.  3  New  Eng.  Rep.  377. 

The  record  disclosing  that  the  jury  on 
the  former  trial  were  not  discharged  until 
they  had  been  considering  the  verdict  for 
two  days,  and  that  they  were  discharged  be- 
cause they  had  been  kept  together  until-  it 
became  altogether  improbable  tliat  they 
could  agree,  the  defendant's  plea  of  former 
jeopardy  was  properly  overruled  and 
stricken  out.  Smith  v.  State,  22  Tex.  App. 
196. 

When  no  Bar.  —  The  discharge  of  a  jury 
who  have  disagreed  constitutes  no  bar  to 
further  prosecution.  Kelly  v.  United 
States,  27  Fed.  Rep.  616.  And  plea  of 
once  in  jeopardy  not  sustained  by  proof 
of  former  trial  with  verdict  of  guilty  set 
aside  on  motion  of  the  defendant  for 
mistake  of  a  date  under  same  indictment. 
State  V.  Blaisdell.  59  N.  H.  328. 

The  fact  that  the  offence  charged  in  an 
information  was  committed  before  the  filing 
of  another  complaint  on  which  an  acquittal 
was  had,  constitutes  no  bar.  State  v.  Ku- 
huke,  30  Kan.  462. 

The  pendency  of  one  indictment  is  no  bar 
to  a  second  one  for  the  same  offence. 
United  States  v.  Neverson,  i  Mackey 
(D.  C),  152.  And  one  charged  with  bemg 
a  disorderly  person,  and  discharged  on 
objection  to  the  jurisdiction,  may  l>e  re- 
arrested on  a  warrant  on  like  complaint. 
State  V,  Britton,  47  N.  J.  L.  (13  Vr.)  251. 

In  pleading  a  former  jeopardy  to  an  in- 
dictment for  a  felony,  it  is  not  sufficient  to 
show  that  a  jeopardy  had  once  attached 
to  the  defendant,  but  it  must  be  shown  that 
such  jeopardy  had  not  been  discharged  by 
operation  of  law,  or  waived  by  some  act  of 
the  defendant.  Hensley  v.  State,  107  Ind. 
^87;  s.  c,  s  West.  Rep.  827.  And  if  a 
juror  so  acts  that  no  verdict  can  be  ren- 
dered, as  if  he  escapes  before  the  verdict 
is  rendered,  this  does  not,  like  a  wrongful 
discharge  of  the  jury  by  the  judge,  entitle 
the  defendant  to  go  free,  or  protect  him 
from  a  second  jeopardy.  Henning  v.  State, 
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106  Ind.  3S6;   s.  c^  4  West.   ^ep.  470, 

475. 

jMOWioiy*  —  It  is  said  to  be  cleax»  how- 
«ever,  that  if  a  man  be  indicted  as  accessory 
4i£ter  the  fact,  and  ac(]uitted,  he  may  be 
•afterwards  tried  as  a  [irmcipal,  for  proof  of 
•one  will  not  at  all  support  the  other. 
Knightley's  Case,  i  Hale,  625 ;  2  Hale,  244 ; 
Hawk.  bK.  1,  ch.  34.  sec>  11. 

Tha  Arresting  of  Jndgmeat  after  convic- 
tion of  a  felony  is  no  bar  to  a  second  in- 
dictment for  the  same  offence,  though  the 
second  indictment  be  similar  to  the  first. 
People  w.  Casboras,  13  Johns.  (N.  Y.)  351. 

Aftaolt.  —  Proceedings  for  a  contempt 
is  no  bar  to  a  prosecution  for  the  assault. 
Rex  V,  Ofifulfton,  2  Strange,  1107  ;  State  v, 
Woodfin,  5  Ired.  (N.  C.)  L.  199;  State  v. 
Williams,  2  Spears  (S.  C.)  L.  2a  A  trial  and 
conviction  before  a  court  of  special  sessions 
for  an  assault  and  battery  are  no  bar  to  a 
subsequent  indictment  for  manslaughter, 
where  the  person  assaulted  dies  subse- 
quently of  the  wounds  caused  by  the  blows 
for  the  inflicting  which  the  complaint  for  as- 
sault and  battery  was  made ;  a  former  trial  is 
no  bar  unless  the  first  indictment  was  such 
as  the  accused  might  have  been  convicted 
upon  by  proof  of  the  facts  set  forth  in  the 
second  indictment.  To  constitute  a  bar, 
the  offence  charged  in  both  indictments 
must  be  identically  the  same  in  law  as  well 
as  in  fact.  Bums  v.  People,  i  Park.  Cr.  R. 
(N.  Y.)  182.     Vide  I  Park.  Cr.  R.  33S.  445. 

And  where  a  conviction  of  assault  and 
battery  with  a  stick  is  a  bar  to  a  subse- 
quent indictment  for  the  same  act,  for 
assault  with  intent  to  murder.  Moore  v. 
State,  71  Ala.  307. 

A  Convietioii  for  Aggravated  Aitaalt  and 
battery,  under  an  indictment  for  assault 
with  intent  to  murder,  will  not  operate  to 
bar  a  prosecution  for  murder  after  the 
death  of  the  assaulted  party,  the  death 
resulting  from  the  same  transaction.  Cur- 
tice V,  State,  22  Tex.  App.  227. 

Burglary.  —  An  acquittal  of  burglariously 
entering,  and  committing  a  larceny  of  A.^ 
clothes,  is  no  bar  to  a  trial  for  larceny  of 
B.*s  clothes.  Philips  v.  State  (Tenn.), 
March,  1887. 

Laroenj. —  An  acquittal  upon  an  indict- 
ment for  stealing  the  goods  of  Jenkins,  the 
acquittal  being  had  upon  the  ground  that 
the  goods  belonged  to  Jenkinson,  is  no  bar 
to  a  subseauent  mdictment  for  stealing  the 
same  goods  as  belonging  to  Jenkinson. 
Huehes*  Case,  4  City  H.  Rec.  132. 

Hnisanee. —  An  acquittal  of  the  defend- 
ant, on  an  indictment  for  a  nuisance  caused 
by  a  dam  erected  by  him,  is  no  bar  to  a 
subsequent  indictment  for  a  nuisance  aris- 
ing from  the  same  cause  years  after.  Peo- 
ple V,  Townsend,  3  Hill,  479. 

Fassing  Counteneit  Money.  —  An  acquit- 
tal by  a  jury,  on  a  charge  of  having  a  single 


counterfeit  bill  in  possession  with  an  inten- 
tion of  passing  the  same,  was  held  no  bv 
to  a  prosecution  against  the  prisoner  so 
acquitted ;  and  another,  for  having  a  large 
(quantity  of  counterfeit  money  in  posses- 
sion.   Van  Houton's  Case,  2  City  H.  Rec 
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Mtuder.  —  A  failure  to  convict  of  feloni- 
ous manslaughter  on  an  indictment  for 
murder  will  not  preclude  conviction  on  an 
indictment  for  involuntary  manslaughter. 
Hilands  v.  Commonwealth,  iii  Pa.  St. 
I ;  s.  c,  56  Am-  Rep.  235 ;  5  Cent  Rep. 
264. 

And  a  former  conviction  for  concealing 
the  birth  of  a  bastard  child  is  no  defence 
to  an  indictment  for  the  murder  of  such 
child.  State  v.  Morgan,  95  N.  C.  641.  The 
Code,  sec  1004. 

Bape.  —  Upon  an  indictment  for  rape,  1 
plea  that  the  charge  was  brought  before 
a  magistrate  who  decided  that  there  was 
probable  cause  for  a  charge  of  assault  and 
battery  only,  and  convi6ted  the  prisoner  of 
that  offence,  constitutes  no  defence.  Peo- 
ple V.  Saunders,  4  Park.  Cr.  R.  (N.  Y.)  196. 

Bobbery.  —  A  previous  trial  on  the 
charge  of  robbery  is  not  a  bar  to  a  subse- 
quent indictment  for  assault  with  a  danger- 
ous weapon  at  the  same  time  on  the  same 
person.  State  v.  Helveston,  38  La.  An. 
314. 

Forgery.  —  An  acquittal  on  an  indict- 
ment for  forging  indorsements  on  a  note 
was  held  a  bar  to  1  subsequent  indictment 
for  uttering  the  note,  knowing  the  indorse- 
ment to  b«  forged;  the  evidence  of  the 
guilt  in  the  latter  case  being  such  as  would 
necessarily  have  established  the  guilt  in  the 
former  case.  People  z/.  Allen,  i  Park.  Cr. 
R.  (N.  Y.)  445.  But  a  previous  acquittal. 
on  an  indictment  for  forging  a  certificate 
of  deposit,  is  no  bar  to  an  indictment  for 
attempting  to  obtain  money  by  means  of  a 
forgea  letter  enclosing  the  certificate  to 
the  bank.  People  v.  Ward,  15  Wend- 
(N.  Y.)  231.  Contra^  People  v.  Krummer. 
4Park.Cr.  R.  (N.'Y.)445. 

Nolle  Prosequi.  —  After  a  new  trial  is 
granted,  the  Staters  attorney,  the  court  con- 
sentinjT,  niay  enter  a  nolle  prosequi^  without 
prejudice  to  a  fresh  prosecution,— Stater. 
Rust,  31  Kan.  509,  —  for  the  entry  of  a  ndlt 
prosequi  is  not  an  acquittal,  and  cannot  be 
pleaded  in  bar  to  a  subsequent  indictment 
for  the  same  offence,  —  Commonwealth  v. 
Wheeler,2  Mass.  172;  Worthamv. Common- 
wealth, 5  Rand.  (Va.)  669;  —  therefore  entry 
of  a  nolie  prosequi^  unless  made  without 
the  prisoner's  consent,  and  after  the  cause 
has  been  submitted  to  the  jury,  will  not 
bar  a  subsequent  indictment.  Doyal  v. 
State,  70  Ga.  134. 

A  plea  to  an  indictment  alleged  that  the 
defendant  had  been  arraigned  and  pleaded 
not  guilty  to  an  indictment  containing  three 
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A  former  acquittal  or  conviction  must  be  availed  of  by  this 
plea ;  it  cannot  be  availed  of  on  motion  in  arrest  of  judgment ;  ^ 
but  technical  accuracy  is  not  required  in  setting  out  a  former  con* 
viction.* 


coants,  and  that  a  nolle  prosequi  was  there- 
upon entered  to  the  second  count,  and  a  jury 
was  impanelled  and  sworn,  and  evidence 
introduced ;  and  before  argument,  and  over 
the  exception  of  the  defendant,  the  prosecut- 
ing attorney  was  permitted  to  withdraw  the 
third  count  of  the  indictment.  A  demur- 
rer having  been  sustained  to  this  plea,  on 
appeal  it  was  held  that,  there  being  no 
averments  of  a  conviction  or  an  acquittal 
on  the  first  count,  the  inference  was  that 
there  was  no  final  judgment  on  that  count, 
because  either  the  jury  failed  to  return  a 
verdict,  or  a  new  trial  was  granted,  or  the 
judgment  was  arrested,  and  therefore  an- 
other trial  might  be  had  on  that  count. 
The  cause  having  thus  stood, over,  the 
prosecuting  attorney  might  have  abandoned 
the  cause  on  that  count,  and  have  had  a 
new  indictment  returned,  based  upon  and 
covering  the  same  facts,  either  in  one  or 
more  counts.  Hensley  v.  State,  107- Ind. 
587  ;  s.  c  ,5  West.  Rep.  827. 

Habeas  Corpus.  —  The  question  whether 
a  former  trial  and  conviction  for  abduction 
are  a  bar  to  a  subsequent  indictment  found 
for  murder  alleged  to  have  been  previously 
committed,  cannot  be  raised  and  made  a 
ground  for  discharge  on  habeas  corpus. 
Such  defence  can  only  be  made  available, 
if  at  all,  on  the  trial  of  the  indictment  for 
murder.  People  v.  Rulloff,'3  Park.  Cr.  R. 
(N.Y.)  126. 

Beversal,  etc.— Where  a  judgment  of 
conviction  is  reversed  on  appeal,  the 
accused  may  be  tried  again.  Territory  v, 
Dorman,  1  Ariz.  56. 

A  discharge  on  formal  objections  will 
not  sustain  the  plea  of  former  jeopardy. 
State  V,  Britton,  47  N.  J.  L.  (18  Vr.)  251. 

And  where  a  verdict  of  guilty  has  been 
9et  aside  on  the  defendant's  motion,  a  plea 
of  once  in  jeopardy  cannot  avail  him  on  a 
second  trial.  State  v.  Patterson,  88  Mo. 
88;  s.  c,  3  West.  Rep.  226. 

As  to  tfie  Identity  of  the  offence,  if  the 
crimes  charged  in  the  former  and  present 
prosecution  are  so  distinct  .that  evidence  of 
the  one  will  not  support  the  other,  it  is  in- 
consistent with  reason,  as  it  is  repugnant 
to  the  rules  of  law,  to  say  that  the  offences 
are  so  far  the  same  that  an  acquittal  of 
the  one  will  be  a  bar  to  the  prosecution  of  the 
other.  King  v,  Vanderconib,  2  Leach, 
717;  Commonwealth  v.  Roby,  29  Mass. 
(12  Pick  )  505. 

A  judgment  of  conviction  of  an  offence 
on  a  specified  day,  rendered  upon  a  plea  of 
guilty,  will  not  sustain  a  plea  of  former 


conviction  in  bar  of  another  indictment  for 
a  like  offence  at  a  different  time,  without 
proof  that  both  indictments  were  for  the 
same  offence.  State  v.  Blahut,  48  Ark.  34. 
Whether  the  accused  has  been  previously 
tried  for  same  offence  is  a  question  of 
fact  to  be  determined  by  the  record  and 
parol  evidence  in  connection  therewith, 
for  the  purpose  of  identification.  Walter 
V,  State,  105  Ind.  589;  s.  c,  2  West  Rep. 
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A  Verdiot  of  Guilty  upon  a  Former  Indiet- 
ment,  where  there  was  no  judgment  on  the 
verdict,  but  where  the  court  virtually  set 
the  verdict  aside  by  sustaining  a  motion  in 
arrest  of  judgment,  and  also  set  the  indict- 
ment aside,  was  not  such  a  former  convic- 
tion as  to  bar  a  prosecution  upon  a  new  in- 
dictment for  the  same  offence,  under  sect. 
4364  of  the  Code.  State  v.  Clark,  69  Iowa, 
196. 

Continiianoe.  —  Where,  on  the  trial  of  a 
criminal  case,  the  State  introduced  evi- 
dence and  rested,  and  the  defendant  intro- 
duced his  evidence,  and  the  district  attor- 
ney then  moved  for  leave  to  introduce  a 
witness  who  had  not  been  before  the  grand 
jury,  and  of  whose  examination  notice  had 
not  been  given,  and  the  motion  was  sus- 
tained, and  the  defendant  then  elected  to 
have  the  cause  continued  (Code,  sect.  4421), 
which  wa.s  done  accordingly,  held^  that  de- 
fendant could  not  object  to  another  trial  on 
the  'ground  that,  by  the  proceedings  above 
referred  to,  he  had  already  been  put  in 
jeopardy.    State  v.  Falconer,  70  Iowa,  416. 

Trial  on  Chaiige  of  Venne.  —  The  court 
to  which  a  change  of  venue  in  a  criminal 
cause  is  taken,  acquires  no  jurisdiction  of 
the  cause  until  there  is  filed  in  it  a  tran- 
script of  the  record  of  the  proceedings  in 
the  cause  from  the  original  court,  duly  cer- 
tified by  the  clerk  under  the  seal  of  the 
court ;  and  therefore  a  trial  of  the  defend- 
ant'upon  a  transcript  without  a  seal  would 
be  no  jeopardy,  and  no  defence  against  a 
trial  upon  the  same  record  after  it  is  per- 
fected by  the  seal.  Bald.  v.  State,  48  Ark. 
94. 

1.  State  V.  Barnes,  32  Maine,  530. 

2.  State  2/.  Welch  (Maine),  3  New  Eng. 
Rep.  627.  N 

Indietment  for  (Huning.  —  A  plea  of  for- 
mer conviction  to  an  indictment  for  gaming, 
which  does  not  aver  the  identity  of  the 
offence  charged  in  the  indictment  with  that 
for  which  the  former  conviction  was  had, 
is  fatally  defective.  Pope  ».  State,  63  Miss. 
53- 
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The  issue  joined  upon  a  special  plea  of  a  former  trial  can  only 
be  tried  by  a  jury  :  the  consent  of  a  defendant  cannot  confer 
jurisdiction  upon  the  court  to  try  the  issue  without  a  juiy.^  On 
a  plea  of  autrefois  acquit,  a  jury  are  sworn  instantly  to  try  the 
cause.*  The  proof  of  the  issue  lies  upon  the  defendant;*  and  to 
prove  it,  he  has  first  merely  to  prove  the  record,  and  secondly 
to  prove  the  averment  of  identity  contained  in  his  plea.* 

In  cases  where  a  plea  of  autrefois  acquit  is  interposed,  if  the 
indictment  be  for  a  felony  the  defendant  should  also  plead  over 
to  the  felony.*  But  if  the  defendant  plead  autrefois  acquit  with- 
out pleading  over  to  the  felony,  after  his  special  plea  is  found 
against  him,  he  may  still  plead  over  to  the  felony.®  And  in  cases 
of  felony,  where  he  pleads  over  at  the  same  time  with  the  plea  of 
autrefois  acquit,  the  jury  are  charged  again  to  inquire  of  the 
second  issue.' 

Where  the  plea  of  not  guilty  is  tendered  at  the  same  time  with 
that  of  a  previous  acquittal,  the  defendant  cannot  have  both  issues 
submitted  to  the  jury  at  once,  but  the  court  will  order  the  special 
plea  to  be  passed  on  first.* 

It  seems  to  be  doubted,  whether,  in  cases  of  misdemeanor,  the 
defendant  may  plead  over  by  leave  of  the  court.® 

The  same  rules  as  in  the  plea  of  autrefois  acquit  generally 
apply  ;  thus,  there  is  the  same  test  as  to  the  identity  of  the  crime. '*^ 
And  the  plea  of  former  conviction  need  not  aver  that  judgment 
was  rendered  on  the  verdict,**  for  a  verdict  of  acquittal  is  a  finality  : 
it  operates  as  a  discharge  of  the  accused,  and  judgment  thereon 
is  a  matter  of  coyrse.** 

1.  Grant  v.  People,  4  Park.  Cr.  R.  (N.    (Tcnn.)  431 ;  Commonwealth  v.  Goddard. 
V.)  527.  13   Mass.  455;    Rector  v.   State,  1   Eng. 

2.  2  Leach,  541.  (Ark.)   187;  Dunn  v.  State,  2  Ark.  229; 

5.  Arch.  90.  R.  V.  Welsh,  Ry.  &  M.  17^;  Commonwealth 

4.  2  Kuss.  721,  n.  V,  Peters,  53  ^lass.  (12  Mete.)  387;  Sutc 

6.  Arch.  Cr.  PI.  &  Ev.,  note.  v.  Odell,  4  Blackf.  (Ind.)  156. 

6.  2  Uawk.  P.  C.  ch.  23,  sec.  128;  Rex  In  a  Complaint  of  SoAieh  and  Sdnre* 
V.  Sheen,  2  Car.  &  P.  634;  13  Mass.  455.  an  averment  of  prior  conviciion  thar  "de- 

7.  2  Leach,  448,  708.  fendant  has  been  before  convicted  of  unlaw- 

5.  Rex  V.  Roche,  i  Leach,  134;  90  Mass.  fully  keeping  and  depositing  in  this  Slate 
(8  Allen)  545.  intoxicating  liquors,  with  intent  that  the 

9.  R.  V.  Strahan,  7  Cox,  C.  C.  85,  86.         same  should  be  sold  in  this  State  in  viola- 

10.  Harris,  Cr.  L.  379.  tion  of  law,"  and  stating  the  time,  place. 
Form    and  Beqniiitet   of   Flea.  —  The   and  court  in  which  the  conviction  was  had. 

form,  requisites,  and  consequences  of  this  held  sufficient.     State  v.  Longley  (Me.); 

plea  are  very  jiearly  the  same  as  in  a  plea  s.  c,  3  New  Eng.  Rep.  617. 
of    former  acquittal.      Like   that  plea,  it       11.   If  judgment  were  so  rendered,  the 

must  set  forth  the  former  record,  and  plead  appropriate  plea  was  formerly,  when  the 

over  to  the  felony.     2  Hale,  255-392.     And  forms  were  established,  <«ir/r^<»/>  ff/"/*"'"'.' 

as  in  that  the  identity  must  be  shown  by  and  if  the  verdict  of  guilty  had  been  set 

averments,  both  of  the  offence  and  of  the  aside,  that  was  matter  for  replication  b)*the 

person,  so  the  same  forms  are  here  reaui-  prosecution. 

site.     2    Hale,   255-392.    Also,  like    that       12.  Tho  Xnglish  Bnle,  however,  is,  that 

plea,  in  order  to  constitute  it  an  available  the  plea  of  former  acquittal  should  aver 

defence  in  bar  of  another  prosecution,  the  judgment  ort  the  verdict.     2  Hale,  P.  C 

former  conviction  must  have  been  had  be-  243;  Rex  i:  Sheen,  2  C.  &  P.  634*  where 

fore  a  tribunal  havinji  competent  jtirisdic-  the  form  of  the  plea  is  commended  hy  the 

tion.     The  .State  ?'.  Si)cnccr,   10  lliinij)h.  c«>urt. 
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The  Constitution  of  the  United  States  provides  that  no  perspii 
shall  be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb.*  The  equivalent  provision  in  the  State  Constitu- 
tions is  more  commonly  in  the  form  that  no  person  shall  be  put 
in  jeopardy  twice  for  the  same  offence.* 

Jeopardy  begins  when  the  trial  jury  is  sworn.  If,  after  that, 
without  assent  of  the  defendant,  the  prosecuting  attorney  enters 
a  nolle  prosequi^  or  the  court,  without  sufficient  cause,  discharges 
the  jury,  the  effect  is  the  same  as  an  acquittal,  —  the  defendant 
is  finally  discharged,  and  cannot  be  tried  again.  The  defence 
of  "once  in  jeopardy  "  is  therefore  broader  than  the  strict  plea  of 
"  former  acquittal."  *  Legal  jeopardy  does  not  arise  if  the  court 
has  no  jurisdiction  of  the  offence.*     Therefore,  in  order  to  make 


In  the  United  Statei,  however,  it  is  gen- 
erally held  that  judgment  need  not  be 
averred  in  a  plea  of  former  acquittal. 
Dictum  in  State  v,  Elden,  41  Maine,  185; 
State  V.  Benham,  7  Conrt.  414;  West  v. 
State,  22  N.  J.  L.  (2  Zabr.)  212;  State  v, 
Novell,  2  Yerg.  (Tenn.)  24 ;  Mount  v.  State, 
14  Ohio,  295. 

1.  Artiele  v.  of  the  Amendments  to  the 
Constitution  of  the  United  States,  inter  a/ia, 
declares,  "Nor  shall  any  person  be  sub- 
ject, for  the  same  offence,  to  be  twice  put 
m  jeopardy  of  life  or  limb."  Article  i, 
sec.  10^  of  Declaration  of  Rights  of  the 
Constitution  of  Pennsylvania  declares, 
••  No  person  shall,  for  the  same  offence,  be 
twice  put  in  jeopardy  of  life  or  limb." 
This  identical  language  was  in  the  Consti- 
tution of  1790,  and  retained  in  the  amended 
one  of  1838.  The  declaration  is  not  that 
a  person  shall  not  be  twice  tried  for  the 
same  offence,  but  that  he  shall  not  be  twice 
put  in  jeopardy.  Hilands  v.  Common- 
wealth, III  Pa.  St.  I ;  s.  c,  56  Am.  Rep. 
^ZS}  5  Cent.  Rep.  899. 

This  Restriction  is  limited,  and  applies 
only  to  the  General  Government,  and  does 
not  apply  to  State  government.  State  v, 
Flynn  (R.  I.),  5  New  Eng.  Rep.  329;  Bar- 
ron V,  Baltimore,  32  U.  S.  (7  Pet.)  243;  bk. 
8,  L.  ed.  672. 

Withdrawing  Joror.  —  Where,  on  a  trial 
for  a  felonv,  after  the  public  prosecutor 
has  entered  upon  his  case  and  given  evi- 
dence to  the  jury,  he  finds  himself  unpre- 
pared with  the  proper  evidence  to  convict, 
and  obtains  leave  of  the  court  to  with- 
draw a  juror,  and  thus  arrest  the  trial, 
such  withdrawal  'not  being  the  result  of 
improper  practice  on  the  part  of  the  dc- 
fendant.-'or  any  one  acting  with  or  for  him, 
or  of  any  overruling,  inevitable  necessity, 
the  defendant  cannot  again  be  put  on  trial 
for  the  same  offence  ;  but  the  objection  to 
a  second  trial  in  such  a  case  does  not  rest 
upon  the  constitutional  provision  that  no 
person  shall  be  subject  to  be  put  twice  in 


jeopardy  for  the  same  offence.  That  pro- 
vision is  a  protection  only  where  there  has 
been  a  conviction  or  acquittal  by  the  ver- 
dict of  a  jurv,  and  judgment  has  passed 
thereon,  and  aoes  not  apply  to  a  case  where 
the  jury  have  been  discharged  without  giv- 
ing any  verdict,  or  where  judgment  nas 
been  arrested.  The  objection  lies  back  of 
the  constitution,  and  rests  upon  the  princi- 
ples of  the  common  law,  which  are  essen- 
tial to  the  protection  of  the  accused,  by 
securing  him  a  speedy  and  impartial  trial 
and  the  best  means  01  vindicating  his  own 
innocence.  Klock  v.  People,  2  Park.  Cr. 
R.  (N:  Y.)  676. 

Former  Jeopardy:  How  Pleaded*  — The 
prisoner,  in  taking  advantage  of  a  former 
jeopardy,  brings  the  fact  to  the  attention 
of  the  court  by  two  pleas  in  bar  known  to 
the  common  law :  the  one  of  which  is  pro- 
duced when  the  jeopardy  has  resulted  in  a 
conviction,  and  is  called  the  plea  of  autre- 
fois convict;  the  other  of  which  is  brought 
forward  when  the  jeopardy  has  resulted  in 
an  acquittal,  and  is  called  the  plea  of  autre- 
fois acquit.    Bish.  Cr.  Pro.  572. 

Second  Offence.  —  An  act  providing  for 
conviction  for  second  and  third  offences  is 
not  unconstitutional ;  second  conviction 
need  not  be  for  same  crime  as  former. 
Kelley  v.  People,  1 1 5  111.  583 ;  s.  c ,  3  West. 
Rep.  45. 

2.  The  Vazim  that  a  Man  ought  not  to 
be  brought  twice  into  Danger,  Justice  Story 
remarks,  is  embodied  in  the  very  element 
of  the  common  law,  and  has  been  uniform- 
ly construed  to  present  an  insurmountable 
barrier  to  a  second  prosecution  where  there 
has  once  been  a  verdict  of  acquittal,  or 
conviction  regularly  had  upon  a  sufficient 
indictment.  United  States  v.  Gilbert,  2 
Sumn.  C.  C.  42. 

3.  Such  defence  and  forms  however,  arc 
undoubtedly  included  in  the  general  desig- 
nation, "plea  of  former  acquittal." 

4.  Commonwealth  t.  Peters,  53  Mass. 
(12  Mete.)  387 ;  Commonwealth  v.  Goddard, 
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a  plea  of  former  acquittal   or  former  conviction  available,  the 


13  Mass.  455;  People  v,  Tyler,  7  Mich. 
rSi. 

Former  Jeopardy.  —  Where  accused  has 
entered  a  plea  of  guilty,  and  nothing  re- 
mains but  to  pass  judgment,  he  has  been  in 
jeopardy.  Boswell  v.  State,  1 1 1  Ind.  447 ; 
s.  c,  9  West.  Kep.  262. 

And  where  a  jury  is  impanelled  and 
sworn,  in  a  court  of  competent  jurisdiction, 
to  try  a  prisoner  under  an  indictment  suffi- 
cient in  form  and  substance  to  sustain  a 
conviction,  he  is  in  jeopardy.  State  v. 
Ward  (Ark. J,  Dec.  1886;  Hilands  v.  Com- 
monwealth, 1 1 1  Pa.  St.  I ;  s.  c,  56  Am. 
Rep.  235;  5  Cent.  Rep.  899.  Compare 
United  States  v,  Bigelow,  3  Mackey  (D.  C), 
393;  United  States  v.  Phillip^  (b.  C),  4 
<-ent.  Rep.  617, 

Hut  the  plea  of  former  jeopardy  will  pro- 
tect from  a  second  trial  only  upon  such 
charges  as  might  have  convicted  upon  the 
tirst  indictment.  Hilands  v.  Common- 
wealth, III  Pa.  St.  i;  s.  c,  j6  Am.  Rep. 
-35 »  5  Cent.  Rep.  264;  2  Hawk.  ch.  35, 
sec.  8 ;  E.  V.  Vandercombe,  2  Leach,  708 ; 
Vaux's  Case,  3  Co.  45;  Wigg*s  Case,  4  Co. 
46,  b. 

Thus,  an  acquittal  upon  an  invalid  and 
insufficient  indictment  was  no  bar  to 
another  indictment  for  the  same  offence, 
as  if  the  offence  was  alleged  to  have  been 
committed  in  another  district  than  the  one 
in  which  the  bill  was  found,  or  if  an  im- 
possible date  was  assigned  to  the  commis- 
sion of  the  offence,  as  a  day  posterior  to 
the  finding  of  the  indictment.  State  v,  Ray, 
I  Rice  (S.  C.)  i;  Commonwealth  v.  Cun- 
ningham, 13  Mass.  245;  Hite  v.  State,  9 
Vcrg.  (Tenn.)  357  ;  Commonwealth  z*. 
Curtis,  Thach.  C.  C.  (Mass.)  202;  Gerard 
7/.  People,  3  Scamm.  (III.)  363;  Lc  Prince 
V.  Guillemot,  i  Rich.  (S.  C  J  219;  Com- 
monwealth V.  Cook,  6  Serg.  &  R.  ( Pa.)  577 ; 
Commonwealth  v.  Clue,  3  Rawle  (Pa.), 
49S;  Commonwealth  «/.  Purchase,  19  Mass. 
(2  Pick.)  521;  People  v.  Barrett,  i  John. 
(N.Y.)  66;  Commonwealth  v,  Roby,  29 
Mass.  (12  Pick  )  496. 

A  plea  of  former  jeopardy  cannot  be  sus- 
tained on  proceedings  before  a  justice  of 
the  peace,  on  their  face  void.  Johnson  v. 
State  (Ala.),  June,  1887.  And  no  jeopardy 
arises  from  trial  and  conviction  in  a  court 
having  no  jurisdiction.  Montross  v.  State, 
61  Miss.  429.  But  if  a  party  is  once  placed 
upon  trial  before  a  competent  court  and 
jury  upon  a  valid  indictment,  the  jeopardy 
attaches,  to  which  he  cannot  be  again  sub- 
jected, unless  the  jury  be  discharged  from 
rendering  a  verdict  by  a  legal  necessity,  or 
by  his  consent;  or  in  case  a  verdict  is  ren- 
dered, if  it  be  set  aside  at  his  instance. 
People  z'.  Horn,  70  Cal.  17. 


If  a  man  be  acquitted  on  an  indictmeiit 
for  murder,  he  cannot  afterwards  be  in- 
dicted for  manslaughter  of  the  same  per- 
son, for  he  might  have  been  convicted  of 
manslaughter  on  the  former  indictment. 
2  Hale,  246.  A  trial  for  robbery  involves 
the  question  of  larceny,  and  an  acquittal 
is  a  perfect  bar  to  a  prosecution  for  larceny 
in  respect  to  the  same  property.  People  v. 
McGowan,  17  Wend.  (N.  Y.)  386.  An  ac- 
quittal of  arson  for  burning  a  mill  is  a 
bar  to  a  subsequent  prosecution  for  arson 
of  books  of  account  at  the  same  time. 
State  V,  Colgate,  31  Kan.  511  ;s.c.,47Am. 
Rep.  507.  And  if  one  person  yt2&  indicted 
singly,  he  may  plead  that  he  was  before  in- 
dicted jointly  with  other  persons,  and,  on 
such  indictment,  convicted  or  acquitted. 
Rex  V.  Dann,  i  Moody,  424. 

A  mis-trial  and  consequent  discharge  ctf 
the  jury  does  not  put  the  accused  in  legal 
jeopardy,  —  State  v.  Blackman,  «  La.  An. 
483, — but  former  jeopardy  may  be  pleaded 
where  the  judge  discharged  the  jury  in  a 
murder  trial,  after  deliberating  three  and 
a  half  hours,  for  failure  to  agree.  Whitten 
V,  State,  61  Miss.  717.  Where  the  trial 
had  commenced,  and  the  evidence  was 
nearly  in  when  a  juror  was  taken  sick  and 
the  panel  discharged,  it  was  htld  that  the 
prisoner  had  not  been  in  jeopardv.  State 
V.  Emery,  59  Vt  84;  s.  c,  3  New  Eng.  Rep. 
^77.  It  is  not  sufficient  to  show  that  the 
jeopardy  had  once  attached,  but  that  it  had 
not  been  discharged  by  operation  of  law, 
or  waived.  Hensley  v.  State,  107  Ind. 
587 ;  s.  c,  5  West.  Rep.  827. 

An  information  for  murder  charged  the 
commission  of  the  offence  on  a  dav  subse- 
quent to  the  date  of  its  filing.  Tlie  mis- 
take being  discovered  on  the  trial,  the  jury 
were  discharged,  on  motion  of  the  prosecu- 
tion, before  verdict.  A  new  information 
was  then  filed,  to  which  the  defendant 
pleaded  that  he  had  been  once  in  jeopard; 
for  the  same  offence.  Held^  that  a  convic- 
tion upon  this  information  would  have  been 
a  nullity,  and  that  it  was  not  admissible  to 
sustain  the  plea.  People  v.  Larson,  68  Cal. 
18. 

If  a  juror  fraudulently  procured  himself 
to  be  put  on  the  jury  to  acquit  the  prisoner 
of  murder,  the  judge  msiy  direct  the  with- 
drawal of  a  juror,  even  if  the  prisoner  was 
innocent  of  the  fraud ;  and  this  constitutes 
no  jeopardy.  State  v.  Washington,  89 
N.  C.  585 ;  s.  c,  45  Am.  Rep.  70a  And 
there  was  no  jeopardy  where,  in  a  mur- 
der case,  the  jury  having  been  out  ten  days, 
the  judge  withdrew  a  juror,  and  ordered 
a  mis-trial.  State  v.  Washington,  90  N.  C. 
664 ;  Sute  V,  Garland,  90  N.  C.  668.  Also 
where  the  trial  had  commenced,  and  the 
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court  must  have  been  competent  having  jurisdiction,'  and  the 
proceedings  must  have  been  regular ;  *  but  where  the  court  has 
final  jurisdiction,  an  acquittal  or  conviction  is  a  bar,  although  the 
proceedings  were  defective.*  Nor  is  such  party  put  in  legal 
jeopardy  if  it  appears  that  the  first  indictment  was  clearly  insuffi- 
cient and  invalid,*  nor  if,  by  any  overruling  necessity,  the  jury 
are  discharged  without  a  verdict.*  Nor  is  such  party  put  in  legal 
jeopardy  if  the  term  of  court,  as  fixed  by  law,  comes  to  an  end 
before  the  trial  is  finished ;  *  nor  if  the  verdict  is  set  aside  on 
motion  of  the  accused,  or  writ  of  error  based  on  his  behalf ;  '  nor 
in  case  the  judgment  is  arrested  on  his  motion  ;  •  nor  if  the  jury 
is  discharged  after  considering  the  cause  for  such  a  length  of  time 
as  to  leave  no  reasonable  expectation  that  they  will  be  able  to 
agree  upon  a  verdict.® 

But  an  acquittal,  even  though  erroneous,  is  conclusive  until  the 
judgment  is  reversed;*®  so  that  if  a  judge  direct  the  jury  to 
acquit  the  prisoner  on  any  ground,  however  fallacious,  he  is  enti- 
tled to  the  benefit  of  the  verdict.**     However,  a  former  acquittal 


evidence  was  nearly  in,  when  one  of  the 
jurors  was  taken  sick,  and  the  panel  was 
thereupon  discharged,  heldy  that  the  pris- 
oner had  not  been  in  jeopardy.  State 
V.  Emery,  59  Vt.  84;  s.  c,  3  New  Eng. 


Rep.  377. 

1.  Marston  v,  Jenness,  11  N.  H.   156; 
Commonwealth  v,  Myers,  i  Va.  Cas.  iSS ; 


State  V,  Hodgkins,  42  N.  H.  475;  Com- 
tnonwealth  v,  Goddard,  13  Mass.  456; 
Commonwealth  v,  Peters,  53  Mass.  (12 
Mete.)  387;  Canter  v.  People,  38  How. 
(N.  Y.)  Pr.  91 ;  Dunn  i/.  State,  2  Ark.  229; 
State  V,  Odell,4  Blackf.  (Ind.)  156 ;  O'Brian 
V.  State,  13  Ind.  369;  Weaver  v.  State,  14 
Tex.  387;  State  v,  Payne,  4  Mo.  376; 
Thompson  v.  State,  6  Neb.  102 ;  Rector  v, 
Sutc,  1  Eng.  (Ark.)  187 ;  Mikels  v.  State, 
3  Heisk.  (Tenn.)  321;  Commonwealth  v. 
Alderman,  4  Mass.  477 ;  State  v,  Morgan, 
62  Ind.  35. 

8.  Commonwealth  ry.  Bos  worth,  1 13  Mass. 

20D. 

8.  Stevens  v.  Fassett,  27  Me.  266.  See 
State  V,  Thornton,  37  Mo.  360 ;  Common- 
wealth V,  Miller,  5  Dana  (Ky.),  330. 

4.  Commonwealth  z/.  Bakeman,  105  Mass. 
53 ;  Gerard  v.  People,  3  111.  362 ;  People  v. 
Cook,  10  Mich.  164:  Mount  z/.  Common- 
wealth, 2  Duv.  (Ky.)  93. 

6.  United  States  v,  Perez,  22  U.  S.  (9 
Wheat.)  579;  bk  6,  L.  ed.  579;  People  v. 
Goodwin,  18  Johns.  N.  Y.  1S7;  Common- 
wealth V.  Bowden,  9  Mass.  494;  Common- 
wealths. Purchase,  19  Mass.  (2  Pick.)  521. 

6.  State  V.  Brooks,  3  Humph.  (Tenn.) 
70;  State  V,  Mahala,  10  Yerg.  (Tenn.)  532; 
State  V.  Battle,  7  Ala.  259,  /;/  re  Spior,  i 
Dev.  (N.  C.)  491 ;  Wright  v.  State,  5  Ind. 
29a 


Nor  if  the  jury  are  discharged  before 
verdict,  with  tne  consent  of  the  accused, 
expressed  or  implied.  State  v.  Slack,  6 
Ala.  676. 

7.  State  V,  Redman,  ^^  Iowa,  329. 

8.  People  V.  Casborns,  13  Johns.  (N.  Y.) 
351.  See  Coleman  v.  Tennessee,  97  U.  S. 
(7  Otto)  50^521 ;  bk.  24,  L.  ed.  11 18. 

9.  Dobbins  r.  State,  14  Ohio  St.  403. 

10.  Trial  on  Bevenal  of  Co&yiction.— 
To  subject  a  prisoner  to  a  second  trial, 
where  a  former  conviction  has  been  re- 
versed, and  a  new  trial  ordered  by  a  court 
of  review  on  the  application  of  the  pris- 
oner, is  not  a  violation  of  the  constitutional 
provision  which  declares  that  no  i>erson 
shall  be  subject  to  be  twice  put  in  jeopardy 
for  the  same  offence.  People  v,  Ruloft, 
5  Park.  Cr.  R.  (N.  Y.)  77. 

11.  State  V,  Norvell,  2  Yerg.  (Tenn.)  24. 
After  the  submission  of  a  criminal  case 

to  a  jury,  their  retirement  to  their  room  for 
deliberation,  and  their  failure  to  agree  upon 
a  verdict,  they  were  discharged  by  the  court. 
The  following  entrv  was  thereupon  made 
by  the  court  upon  tfie  trial  docket :  "  Jury 
impanelled  and  sworn.  Trial  had.  Jury 
discharged  for  the  reason  that  there  was 
no  probability  of  jurors  agreeing.  Recog- 
nizance fixed  at  one  thousand  dollars.  Re- 
cognizance with  sjreties  entered  into.  Con- 
tinued." At  the  second  term  of  the  court 
thereafter,  the  defendant  was  again  put 
upon  his  trial  to  a  jury  upon  the  same  in- 
dictment. He  moved  the  court  to  dis- 
charge him  from  further  prosecution,  offer- 
ing in  evidence  in  support  of  his  motion 
the  journal  entry  of  the  proceedings  at  the 
former  trial,  from  which  had  been  omitted 
the   recital   from   the   court  docket  of  the 
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or  conviction  will  not  be  a  defence,  if  it  was  procured  by  the  fraud 
of  the  defendant.* 

If  judgment  be  given  in  favor  of  the  defendant,  it  is  that  "  he 
go  thereof  without  day  ; "  and  if  the  issue  be  found  against  the 
defendant,  it  is  that  he  answer  over  to  the  felony,  if  such  be 
the  nature  of  the  indictment,  or,  in  the  case  of  a  misdemeanor, 
that  he  receive  judgment  for  the  offence.* 

4.  Pardon,  —  A  pardon  may  be  pleaded  not  only  in  bar  to  the 
indictment,  but  also  after  verdict  in  arrest  of  judgment,  and  after 
judgment  in  bar  of  execution  ;  but  it  must  be  pleaded  as  soon  as 
the  defendant  has  an  opportunity  of  doing  so,  or  he  will  be  con- 
sidered as  having  waived  the  benefit  of  it.* 

a.  Pardon  must  be  produced,  —  Where  a  pardon  has  been 
granted,  and  this  release  is  set  up  on  the  trial  in  arrest  of  judg- 
ment, or  in  bar  of  execution,  the  pardon  must  be  proved  by  the 
production  of  the  warrant  itself,  or  its  loss  must  be  accounted 
for* 

IZ.  Plea  of  General  Issue.  —  Under  the  plea  of  the  general  issue, 
or  not  guilty,  the  defendant  may  set  up  (i)  infancy,  (2)  insanity, 
(3)  intoxication,  (4)  justification,  and  (5)  compulsion  and  duress, 

I.  Infancy,  —  Infancy  may  be  set  up  as  an  excuse  for  crime,  but 
will  be  available  only  in  the  absence  of  evidence  of  criminal  inten- 
tion ;  though  there  are  certain  presumptions  of  the  law  on  the  sub- 
ject, some  of  which  may,  some  of  which  may  not,  be  rebutted* 

reason  of  the  discharge  of  the  jury.  There-  (S. C),  123;  State  z^.  Fuller,  i  McCord 
upon  the  State  moved  the  court  to  supply  (S.  C),  L.  178;  Commonwealth  v.  Hag- 
such  omission  by  an  order  nunc  pro  tunc,  gerty,  4  Brewst.  (Pa.)  326. 
which  was  done,  the  motion  to  discharjge  4.  Spalding  w.Saxton,  6  Watts  (Pa.), 338; 
the  defendant  overruled,  and  the  trial  Commonwealth  ex  rel,  Lawson  v.  Ohio  & 
allowed  to  proceed.  Held^  there  was  no  Pa.  R.  R.  Co.,  i  Grant  Cas.  (Pa.)  329. 
error  in  such  action  of  the  court.  Benedict  6.  Harris,  Cr.  L.  26.  As  to  effect  of  in- 
V.  State,  44  Ohio  St.  679;  s.  c,  9  West,  fancy  on  ability  to  commit  crime,  wi// a«/ir, 
Rep.  425.  68^. 

1.  State  V,  Reed,  26  Conn.  202 ;  State  v.  Age  of  OiMretion.  —  The  a^e  of  discre- 
Green,  16  Iowa,  239;  Commonwealth  v.  tion,  and,  therefore,  of  responsibility,  varies 
Alderman,  4  Mass.  477;  State  v.  Cole,  according  to  the  nature  of  the  crime.  What 
48  Mo.  70;  State  v.  Little,  i  N.  H.  257;  the  law  technically  terms  "infancy"  docs 
State  V.  Colvin,  11  Humph.  (Tenn.)  599;  not  terminate  till  the  age  of  twenty-one  is* 
State  V.  Epps,  4  Sneed  (Tenn.),  552 ;  Com-  reached ;  but  this  is  not  the  "  infancy  "which 
monwealth  v.  Jackson,  2  Va.  Cas.  501.  is  the  criterion  in  the  criminal  law.    Two 

2.  2  Colby,  Cr.  L.  336 ;  People  v,  Saun-  other  ages  have  been  fixed  as  points  with 
ders,  4  Park.  Cr.  R.  (N.  Y.)  196;  i  Arch,  reference  to  which  the  criminality  of  an  act 
Cr.  Pr.  113;  2  Hale,  253-257;  2  Hawk,  is  to  be  considered. 

ch.  36 ;  R.  V,  Scott,  i  Leach,  401 ;  R.  v.  First  Period.  —  Under  the  age  of  seven 

Bowman,  6  Car.  &  P.  337 ;  R.  v,  Goddard,  an  infant  cannot  be  convicted  ol  a  felony; 

2  Ld.  Raym.  920.    But  see  Commonwealth  for,  until  he  reaches  that  age,  he  is  prc- 

V,  Goddard,  13  Mass.  455 ;  Foster  v.  Com-  sumed  to  be  doli  incapax ;  and  this  prc- 

inonwealth,  8  Watts  &  S.  (Pa.)  77.  sumption  cannot  be  rebutted  by  the  dearest 

8.  Harris,  Cr.  L.  379.    For  a  full  discus-  evidence  of  a  mischievous  discretion, 

sion  of  pardon,  see  that  title,  this  series.  Freiiimptio  Jnrii  et  de  Jure.  —  Presump- 

Gonditional  Pardon. —  Where  a  pardon  is  tiohs  of  this  character  are  absolute,  con- 
granted  on  condition,  and  there  is  a  breach  elusive,  and  irrebuttable.  No  evidence  is 
of  the  condition,  the  pardon  becomes  void,  allowed  to  be  given  to  the  contrary.  For 
and  the  convict  may  be  remanded  to  un-  example,  an  infant  under  the  age  of  seven 
dergo  sentence.  People  v.  Potter,  i  Park,  is  incapable  of  committing  a  felony.  Har- 
Cr.  R.  (N.  Y.)  47 ;  State  ?>.  Smith,  i  Bailey  ris,  Cr.  L.  435. 

798 


Plea  of  General  Istne.     CRIMINAL   PROCEDURE,  Inftuwy-InMuiity. 

But  infants  who  have  arrived  at  years  of  discretion  are  not  to  be 

allowed  to  commit  crimes  with  impunity.     In  certain  cases,  the 

law  deals  with  juvenile  offenders  in  an  exceptional  way,  in  order, 
if  possible,  to  prevent  their  becoming  confirmed  criminals.* 

2.  Insanity.  —  Insanity  may  be  set  up  in  defence  to  an  indict- 
ment for  crime,  and,  if  the  plea  is  established,  it  will  excuse  for 
the  offence ;  but  if,  at  the  time  of  the  homicide,  the  accused  had 
capacity  and  reason  sufficient  to  enable  him  to  distinguish  between 
right  and  wrong  *  as  to  the  particular  act  he  was  doing,  and  had 
power  to  know  that  the  act  .was  wrong  and  criminal,  he  will  be 
held  responsible  for  his  act.^ 

Second  Period.  —  Between  seven  and  four-  ical  Jurisprudence,  Browne's  Medical  Juris- 

teen  he  is  still, /r////A/!/r/V,  deemed  by  law  prudence  of  Insanity,  Reese's  American 

to  be  doli  incapax ;  but  this  presumption  edition  of  Taylor's  Medical  Jurisprudence, 

may  be  rebutted  by  clear  and  strong  evi-  and  the  note  to  Commonwealth  v.  Rogers, 

dence  of  such  mischievous  discretion,  the  i    Leading  Crim.  Cas.   loo;  see  also  tit. 

principle  of  the  law  being  malUia  supplet  **  Insanity,"  this  series. 

igtatevi.    Thus,  a  boy  of  the  age  of  ten  Definition  and  Kinds  of  Insanity.  ^  In 

vears  was  hanged  for  killing  his  companion.  Commonwealth   v,    Rogers,  48   Mass.   (7 

he  having  manifested  a  consciousness  of  Mete.)   500,  the  court  define  insanity  as 

guilt,  and  a  discretion  to  discern  between  recognized  by  the  law  as  (1)  a  want  of  ca- 

good  and  evil   by  hiding  the  body.     See  pacity  and  reason  to  enable  a  person  to 

York's  Case,  Fost.  70 ;  i  Hale,  P.  C.  26,  27.  distinguish  between  right  and  wrong,  and 

Exception  to  the  Bnle.  —  There  is  one  understand  the  nature,  character,  and  con- 
exception  to  this  rule,  grounded  on  pre-  sequences  of  his  act,  and  mental  powers 
sumed  physical  reasons.  A  boy  under  the  sutticient  to  apply  that  knowledge  to  his 
age  of  fourteen  cannot  be  convicted  of  rape  own  case ;  (2)  a  delusion,  or  real  and  firm 
or  similar  offences,  even  though  he  has  belief  of  the  existence  of  a  fact  which  is 
arrived  at  the  full  state  of  puberty.  He  wholly  imaginary,  and  under  which  he  does 
may,  however,  b^  convicted  as  principal  in  an  act  which  would  be  justifiable  if  such 
the  second  degree.     Harris,  Cr.  L.  26.  fact  existed ;  (3)  an  uncontrollable  impulse, 

Third  Perioa.  —  Between  fourteen  and  which  is  the  result  of  mental  disease.  The 
twenty-one  an  infant  is  presumed  to  be  Supreme  Court  of  Pennsylvania  adopt  sub- 
doli  capaxj  and,  accordingly,  as  a  rule,  may  stantially  the  same  doctrine.  Common- 
be  convicted  of  anv  crime,  felony,  or  mis-  wealth  v.  Mosler,  4  Barr,  Pa.  267. 
demeanor.  But  this  rule  is  subject  to  ex-  The  Insani^  of  UneontroUable  Impnlse 
ceptions,  notably  in  the  case  of  offences  occurs  in  criminal  prosecutions  mainly 
consisting  of  mere  non-feasance;  as,  for  under  the  forms  of  homicidal  mania  and 
example,  negligently  permitting  felons  to  kleptomania,  though  several  other  forms 
escape,  not  repairing  highways,  etc.  It  is  are  recognized  by  medical  writers.  A  vol- 
given  as  a  reason  for  the  exemption  in  untary  vicious  indulgence,  which  grows 
cases  of  the  latter  character,  that,  not  hav-  into  an  inveterate  haoit,  beyond  control, 
ing  the  command  of  his  fortune  till  twenty-  is  not, insanity.  It  must  be  an  irresistible 
one,  the  person  wants  the  capacity  to  do  impulse,  •*  which  is  the  result  of  mental 
those  things  which  the  law  requires.  4  BI.  disease."  In  The  People  v,  Sprague,  2 
Com.  22;  Harris,  Cr.  L.  26.  Parker's  Cr.   R.   (N.  Y.)   43,  where   the 

1.  Harris,  Cr.  L.  27.                     '  defence  of  kleptomania  was   successfully 

2.  To  warrant  the  jury  in  acquitting  un-  pleaded,  it  was  proved  that  insanity  had 
der  the  defence  of  insanity,  it  must  be  been  hereditary  for  several  generations  in 
proved  affirmatively  that  the  prisoner  was  the  family  of  the  defendant,  and  had  been 
at  the  time  insane,  —  so  insane  that  he  did  developed  in  him  by  an  injury  to  his  head, 
rtot  know  right  from  wrong.  Walker  v,  though  it  was  manifested  only  in  an  uncon- 
State,  102  Ind.  502;  s.  c,  3  West.  Rep.  trollable  propensity  to  a  singular  species 
354;   Reg.  V.  Higginson,  i   C.  &  K.  129.  of  theft. 

If  the  fact  be  left   in  doubt,  and   if  the  The  insanity  of  uncontrollable  impulse 

crime  charged  is  proved,  it  is  the  duty  of  produced  by  mental  disease  is  recognized 

the  jury  to  convict.     Reg.  v.  Stokes,  3  C.  m  Commonwealth  v.  Rogers,  48  Mass.  (7 

&  K.  155.  Mete.)  500;   State  v.  Johnson,  40  Conn. 

3.  State  z/.  Mowry  (Kan.),  10  Cr.  L.  Mag.  136;  Commonwealth  v.  Mosler,  4  Barr, 
23;  s.  c,  15  F'ac.  Rep.  282.  Lawson  on  267;  People  v.  Sprague,  2  Parker's  Cr.  R. 
Insanity,  1-326 ;  Wharton  &  Stille's  Med-  (N.  Y.)   43;    Scott  v.   Commonwealth,  4 
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The  law  recognizes  no  standard  of  exemption  from  crime  less 
than   some  degree  of   insanity  or  mental   unsoundness.     Mere 


Met  (Ky.)  227 ;  Smith  v.  Commonwealth, 
I  Duv.  (kyj  225;  Kriel  v.  Commonwealth, 
5  Hush  (Ky.),  365 ;  Shannahan  v.  Common- 
wealth, 8  Bush  (Ky.),464;  Stevens  v.  State, 
31  Ind.  485 ;  State  v.  Felter,  25  Iowa,  67. 

The  luanity  of  Delniioii  is  recognized  in 
Commonwealth  v.  Rogers,  48  Mass.  (7 
Mete.)  500. 

Inability  to  diftinnifh  between  Biglit 
and  Wrong,  as  to  the  act  charged  as  a 
crime,  is  the  generally  accepted,  and,  in 
some  States,  the  exclusively  accepted,  test 
of  such  insanity  as  exempts  from  criminal 
responsibility.  Commonwealth  v.  Rogers, 
48  Mass.  (7  Mete.)  joo ;  State  v.  Johnson, 
40  Conn.  ij[6;  Willis  v.  People,  32  N,  Y. 
717;  Fianmgan  v.  People,  52  N.  Y.  467; 
State  V.  Spencer,  21  N.  J.  L.  (1  Zab.)  196; 
Commonwealth  v,  Mosler,  4  Barr  (Pa.), 
267;  Ortwein  v.  Commonwealth,  76  Pa. 
St.  414;  McAllister  v.  State,  17  Ala.  434; 
fiovard  v.  State,  ^  Miss.  600;  Dove  v. 
State,  3  Heisk.  (1  enn )  348 ;  lJoe£fner  v. 
State,  10  Ohio  St.  59S;  Blackburn  v.  State, 
23  Ohio  St.  146;  liopps  V,  People,  31  111. 
38c;  State  V,  Muting,  21  Mo.  476;  People 
t'.  McDonnell,  47  Cal.  134;  United  States 
V,  McGlue,  I  Curt.  C.  C.  8. 

Hew  HastpihireDootrine.  —  The  Su- 
preme Court  of  New  Hampshire,  in  State 
V,  Pike,  49  N.  H.  399,  and  State  v.  Jones, 
CO  N.  tl.  369,  discarded  all  tests  of  insan- 
ity as  rules  of  law.  It  is  there  held  that 
insanity  is  a  mental  disease ;  neither  delu- 
sion, nor  knowledge  of  right  and  wrong, 
etc.,  is,  as  a  matter  of  law,  a  test  of  men- 
tal disease;  but  all  symptoms  and  tests  of 
mental  disease  are  purely  matters  of  fact,  to 
be  determined  by  the  jury ;  whether  the  de- 
fendant had  a  mental  disease,  and  whether 
the  act  charged  as  a  crime  was  the  product 
of  such  disease,  are  the  decisive  questions, 
and  they  are  questions  of  fact  for  the  jury. 
In  harmony  with  this,  the  same  court  has 
adopted,  as  a  rule  of  evidence,  that  it  is 
not  competent  for  a  witness  who  is  not  an 
expert  to  give  his  opinion  as  to  the  sanity 
of  the  defendant,  though  such  opinion  is 
based  upon  the  witness's  observation  of  the 
appearance  and  conduct,  and  the  facts  so 
observed  are  in  evidence.  Boardman  v. 
Woodman, 47  N.  H.  120;  States.  Pike, 49 
N.  H.  399. 

What  03nstitnte8  Tnsanity:  IHffionlty  of 
the  Subject.  — Mr.  Harris  says  that  with 
regard  lo  no  subject  in  criminal  law  is  there 
so  much  obscurity  and  uncertainty  as  on 
the  question  of  the  responsibility  or  irre- 
sponsibility of  a  prisoner  when  the  state  of 
his  mind  at  the  time  of  the  commission  of 
the  act  is  the  point  at  issue.  It  has  often 
jccn  asbcrtcd,  and  not  without  a  consider- 


able decree  of  truth,  that  the  acquittal  or 
conviction  of  a  prisoner,  when  insanity  b 
alleged,  is  more  or  less  a  matter  of  chance. 
The  subject  is  one  on  which  the  views 
taken  by  medical  men  differ  most  widely 
from  those  taken  by  lawyers ;  and,  as  the 
former  are  generally  the  most  important 
witnesses  in  cases  of  alleged  insanity,  the 
confysion  is  by  no  means  dimini^ed. 
'*  There  is  great  difference  of  opinion  as  to 
the  cause  of  the  uncertamty ;  the  lawyers 
asserting  that  it  is  owing  to  the  fanciful 
theories  of  medical  men,  who  never  fail  to 
find  insanity  when  they  earnestly  look  for 
it,  the  latter  protesting  that  it  is  owing  to 
the  unjust  and  absurd  criterion  of  respon- 
sibility which  is  sanctioned  by  the  law.'* 
Maudsley*s  Responsibility  in  Mental  Dis- 
ease (1874),  lOI. 

There  are  two  classes  of  mental  aliena- 
tion usually  recognized :  — 

1.  Dementia  naittraiist  or  a  ftativitate  — 
in  other  words  idiocy,  or  continuous  weak- 
ness of  mind  from  birth,  without  lucid  in- 
tervals :  a  person  deaf  and  dumb  from  birth 
is  by  presumption  of  law  an  idiot,  bat  it 
mav  be  shown  that  he  has  the  use  of  hb 
understanding. 

2.  Dementia  accidentalism  or  adventiHa  — 
usually  termed  insanity,  in  the  narrower 
signification.  The  mind  is  not  naturally 
wanting  or  weak,  but  is  deranged  from 
some  cause  or  other.  It  is  either  partial 
(insanity  upon  one  or  more  subjects,  the 

fan/  being  sane  upon  all  others)  or  total, 
t  is  also  either  permanent  (usually  termed 
madness)  or  temporary  (the  object  of  it 
being  afiiicted  with  his  disorder  at  certain 
periods  only,  with  lucid  intervals),  which  is 
usually  denonfinated  lunacy.  Harris,  Cr. 
L.  21.    See  Bacon,  Abr.  tit.  ••  Idiots." 

There  are  Three  Stages  in  the  History^ 
the  Law  of  Insanity.  —  The  first,  outrageous 
as  it  was,  may  be  illustrated  bv  the  follow- 
ing dictum  of  an  English  judge  :  A  man 
who  is  to  be  exempted  from  punishment 
"  must  be  a  man  that  is  totally  deprived  of 
his  understanding  and  memory,  and  doth 
not  know  what  he  is  doing,  no  more  than 
an  infant,  than  a  brute,  or  a  wild  beast." 
R.  ZK  Arnold,  16  St.  Tr.  764.  The  second 
stage  regarded  as  the  test  of  responsibilit}' 
the  power  of  distinguishing  right  from 
wrong  in  the  abstract.  R.  v,  BeTlingham, 
Coll.  636.  The  third  stage,  unhappily,  is 
that  in  which  we  live;  though  common 
sense  may  soon  inaugurate  a  fourth.  The 
existing  state  of  doctrines  dates  from  the 
trial  of  M'Naughten  in  the  vear  1S43.  ro 
CI.  &  Fin.  200;  I  C.  &  K.  130. 

M'Naughten's  Case.  —  Certain  questions 
were  propounded  by  the  House  of  Lords 
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weakness  of  mind  does  not  excuse  the  commission  of  crime. ^  It 
must  be  shown  that  the  act  was  done  under  mental  delusion,  and 
that  the  defendant  did  not  know  the  act  was  wrong  or  criminal.* 
The  plea  of  insanity  is  itself,  and  of  necessity,  a  plea  in  the 
nature  T>f  a  plea  of  confession  and  avoidance  ;  and  where  the  fact ' 
of  the  killing  was  abundantly  established  by  the  evidence,  as  well 
as  by  the  admissions  of^  the  defendant,  and  such  a  plea  is  inter- 
posed, it  becomes  immaterial  whether  testimony  as  to  the  dying 


to  the  judges.  The  substance  of  their  an- 
swers was  to  the  follow ing  effect:  **To 
establish  a  defence  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved,  that,  at  the 
time  of  the  committing  of  the  act,  the  party 
accused  was  laboring  under  such  a  defect 
of  reason,  from  disease  of  the  mind,  as  not 
to  know  the  nature  and  a  uglily  of  the  act 
be  was  doing,  or,  if  he  aid  know  it,  that 
he  did  not  know  he  was  doing  what  was 
wrong."  Cf,  Alison's  Principles  of  Crimi- 
nal Law  of  Scotland,  pp.  645,  654.  **  The 
insanity  must  have  been  of  such  a  kind  as 
entirely  to  deprive  the  prisoner  of  the  use 
of  reason,  as  applied  to  the  act  in  question^ 
and  of  the  knowledge  that  he  was  doing 
wrong  in  committing  it."  Thus,  the  ques- 
tion of  knowledge  ofright  or  wrong,  instead 
of  being  put  generally  and  indennitely,  is 
put  in  reference  to  the  particular  act  at  the 
particular  time  of  committing  it.  Harris, 
Cr.  L  22. 

Partial  Insanity.  —  As  to  partial  insanity, 
that  is,  when  a  |)erson  is  sane  on  all  mat- 
ters except  one  or  more,  the  judges  de- 
clared that  **  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if 
the  facts  with  respect  to  which  the  delusion 
exisits  Mrere  real.  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposes 
another  man  to  be  in  the  act  of  attempting 
to  take  away  his  life,  and  he  kills  that  man, 
as  he  su|7i30ses,  in  self-defence,  he  would 
be  exempt  from  punishment.  If  his  delu- 
sion was,  that  the  deceased  had  inflicted  a 
serious  injury  to  his  character  and  fortune, 
and  he  killecl  him  in  revenge  for  such  sup- 
posed injury,  he  would  be  liable  to  punish- 
ment. Maudsley  savs  that  **here  is  an 
unhesitating  assum])tion  that  a  man,  hav- 
ins;  an  insane  delusion,  has  the  power  to 
think  and  act  in  regard  to  it  reasonably; 
that,  at  the  time  of  the  offence,  he  ought 
to  have  and  exercise  the  knowledge  and 
self-control  which  a  sane  man  wf)uld  have 
and  exercise,  were  the  facts  with  respect 
to  which  the  delusion  exists  real ;  that  he 
is,  in  fact,  bound  to  be  reasonable  in  his 
unreason,  sane  in  his  insanity."    Maudsley, 

After  laying  down,  as  above,  what  may 
be  called  the  "particular  right  and  wrong 
theory,**  they  abandon  it  here,  and  also  in 
another  answer,  where,  still  dealing  with 


partial  delusions,  they  express  their  opinion 
that  ''notwithstanding  the  party  accused 
did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of 
redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some 
public  benefit,  he  is  nevertheless  punish- 
able if  he  knew  at  the  time  of  committing 
such  crime  that  he  was  acting  contrary  to 
the  law  of  the  land."  For  strictures  on 
these  principles  of  **  exquisite  inhumanity,** 
see  remarks  of  Judge  Ladd  in  State  v. 
Jones,  50  N.  II.  369. 

1.  VVartena  v.  State,  105  Ind.  445 ;  8.  c, 
2  West.  Rep.  757. 

Temporary  Insanity.-* Where  the  de- 
fence of  temporary  insanity  pniceeds  upon 
the  theory  that  it  was  induced  by  strong 
drink  upon  a  mind  rendered  unsound  by 
an  injury  to  the  brain,  responsibility  must 
be  determined  by  all  the  tacts,  not  by  the 
intoxication  alone.  People  v,  Cummins, 
47  Mich.  314. 

The  Bunion  of  proving  Intani^  rests 
upon  defendant ;  and  he  is  not  entitled  to 
the  benefit  of  a  reasonable  doubt  whether 
he  was,  or  was  not,  insane.  State  v, 
Johnson,  90  Mo.  439;  s.  c,  8  West.  Rep. 
711,  712;  Leach  v.  State,  22  Tex.  A  pp. 
279;  Parsons  z/.  State,  81  Ala.  577;  State 
V,  Hanley,  34  Minn.  430;  State  v,  Hundy, 
24  S  C.  439.  And  to  establish  the  defence 
of  insanity,  it  must  be  clearly  proved. 
Walker  v.  People,  88  N  Y.  81. 

Under  the  Pennsylvania  Act  of  May  14, 
1874,  providing  for  the  removal  to  a  hos- 
pital of  a  person  acquitted  of  crime  on 
the  ground  of  insanity,  application  must 
be  made  to  a  judge  of  a  court  in  which  the 
accused  could  be  legally  tried.  If  the  per- 
son convicted  becomes  insane  in  confine- 
ment, application  for  his  removal  must  be 
made  to  a  court  or  judge  in  the  county 
where  the  conviction  was  had.  Clarion 
Co.  V,  Western  Pa.  Hospital,  ill  Pa.  339; 
s.  c,  I  Cent.  Rep.  909. 

2.  State  V.  Mundv,  24  S.  C.  43<). 

Act  without  Apparent  Molive.  —  Evi- 
dence that  the  act  was  sudden  without  ap- 
parent motive,  and  that  the  prisoner  had 
been  addicted  to  drink,  and  had  been  suf- 
fering under  depression,  was  not  enough  to 
raise  the  defence  of  insanity.  Keg.  ». 
Uixon,  II  Cox,  C.  C.  341. 
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-declarations  of  the  deceased  was  properly  introduced  in  evidence 
or  not.^ 

3.  Intoxication! — Voluntary  intoxication  is  no  excuse  for  crime;* 


1.  Stale  V,  Pagels,  92  Mo.  300;  s.  a,  jo 
West.  Rep.  288;  1  Whart.  Cr.  L.  (9th  ed.) 
§61. 

2.  State  t'.  Bundy,  24  S.  C.  439;  Mix  v, 
McCoy,  22  Mo.  App.  488;  s.  c,  4  West. 
Kep.  ^5 ;  McKenzie  v.  State,  26  Ark.  335 ; 
s.  c,  Lawson*s  Insanity  as  a  Defence,  533; 
Kenny  ».  People,  31  N  Y.  330;  s.  c,  Law- 
Hon's  Insanity  as  a  Defence,  562;  Carson's 
Case,  2  Lew.  C.  C.  144.  See  Lawson's 
Insanity  as  a  Defence,  533-768.  See  also 
.rt«/^,  this  vol.,  tit. "  Criminal  Law,"  X  H  1. 6 ; 
"Effect  of  Intoxication  on  Responsibility 
ior  Crime,"  pp.  707--715. 

View  of  Early  Text  Writers.  —  Black- 
stone  says  that  "  the  law  of  England,  con- 
sidering how  easy  it  is  to  counterfeit  this 
excuse,  and  how  weak  an  excuse  it  is 
(though  real),  will  not  suffer  any  man  thus 
to  privilege  one  crime  by  another."  4  Bl. 
Com.  25,  26. 

Coke  says,  that,  '*As  for  a  drunkard, 
who  is  voiuntarius  damon^  he  hath  no  priv- 
ilege thereby,  but  what  hurt  or  ill  soever 
he  doeth,  his  drunkenness  doth  aggravate 
it."    I  Inst.  247. 

Hale  says,  **By  the  laws  of  England 
such  a  person  shall  have  no  privilege  by 
his  voluntary  contracted  madness,  but  shall 
have  the  same  judgment  as  if  he  were  in 
his  right  sense.      i  Hale,  P.  C.  30. 

Lord  Bacon  says  that,  **If  a  madman 
commit  a  felony,  he  shall  not  lose  his  life 
for  it,  because  nis  infirmity  came  by  act  of 
God;  but  if  a  drunken  man  commit  a 
felony,  he  shall  not  be  excused,  because 
the  imperfection  came  by  his  own  fault." 
"  Maxims  of  the  Law,"  rule  5. 

An  Early  English  Case  declares  "that  if 
a  person  that  is  drunk  kills  another,  this 
shall  be  felony,  and  he  shall  be  hanged  for 
it ;  and  yet  he  did  it  through  ignorance,  for 
when  he  was  drunk  he  had  no  understand- 
ing or  memory;  but  inasmuch  as  that 
ignorance  was  occasioned  by  his  own  act 
and  folly,  and  he  might  have  avoided  it,  he 
shall  not  be  privileged  thereby."  Reniger 
V.  Zogossa,  Plowd.  19.  See  Beverly's  Case, 
4  Co.  123  b,  125  a. 

Beeent  English  Cases.  ~  In  a  case  where 
the  accused  was  indicted  for  rape,  and  he 
urged  in  his  defence  that  he  was  intoxicated, 
the  court  said,  "  It  is  a  maxim  in  the  law 
if  a  man  gets  himself  intoxicated,  he  is 
answerable  to  the  consequences,  and  is  not 
excusable  on  account  of  any  crime  he  may 
commit  when  nifuriated  by  liquor,  pro- 
vided he  was  previously  in  a  fit  state  of 
reason  to  know  right  from  wrong.  If,  in- 
<leed,  the  infuriated  stale  at  which  he 
arrived  should  continue  and  become  a  last- 


ing malady,  then  he  is  not  answerable." 
R,  V.  Burrow,  i  Lew.  C.  C.  7^.   * 

The  Amerioan  Boetrtne:  In  Oeorgls.— 
In  the  case  of  Choice  v.  State,  31  Ga  434, 
the  court  said,  "  Whether  any  one  is  born 
with  an  irresistible  desire  to  drink,  or 
whether  such  thirst  may  be  the  result  ot 
accidental  injury  to  the  brain,  is  a  theory 
not  yet  satisfactorily  established.  For  my 
self,  I  doubt  whether  it  ever  can  be ;  and 
if  it  were,  how  far  this  crazy  desire  for 
liquor  would  excuse  from  crime  is  not  for 
me  to  say.  That  this  controlling  thirst 
for  liquor  may  be  acquired  by  force  of 
habit  until  it  oecomes  sort  of  second  na- 
ture,  in  common  language,  I  entertain  no 
doubt.  Whether  even  a  long  course  of 
indulgence  will  produce  a  pathological  or 
organic  change  ^in  the  brain,  I  venture  no 
opinion.  Upon  this  proposition,  however, 
I  plant  myself  immutably,  and  from  it 
nothing  can  dislodge  me  but  an  act  of  the 
legislature ;  namely,  that  neither  moral  nor 
legal  responsibility  can  be  avoided  in  that 
way.  This  is  a  new  principle  sought  to  be 
ingrafted  upon  criminal  jurisprudence.  It 
is  neither  more  nor  less  than  this:  that  a 
want  of  will  and  conscience  to  do  right 
will  constitute  an  excuse  for  the  commis- 
sion of  crime,  and  that,  too,  where  this  de 
ficiency  in  will  and  conscience  is  the  result 
of  a  long  and  persevering  course  of  wrong- 
doing. If  this  doctrine  be  true,  —  I  speak 
it  with  all  seriousness,  —  the  Devil  is  the 
most  irresponsible  being  in  the  universe. 
For,  from  his  inveterate  hostility  to  the 
Author  of  all  good,  no  other  creature  has 
less  power  than  Satan  to  do  right  The 
burglar  and  the  pirate  may  indulge  in  rob- 
bing and  murder  until  it  is  as  hard  for  an 
Ethiopian  to  change  his  skin  as  for  them 
to  cease  to  do  evil;  but  the  inability  of 
Satan  to  control  his  will  to  do  right  is  far 
beyond  that ;  and  yet  our  faith  assures  Ud 
that  the  fate  of  Satan  is  unalterably  and 
eternally  fixed  in  the  prison-house  of  uod's 
enemies.  The  fact  is,  responsibility  de- 
pends upon  the  possession  of  will,  not  the 
power  over  it.  Nor  does  the  most  dcjr 
Derate  drunkard  lose  the  power  to  control 
his  will,  but  he  loses  the  desire  to  control  it. 
No  matter  how  deep  his  degradation, 
the  drunkard  uses  his  will  when  he  take* 
his  cup.  It  is  for  the  pleasure  of  the  re- 
lief of  the  draught  that  he  Ukes  it.  Hi» 
intellect,  his  appetite,  and  his  will,  all  work 
rationally,  if  not  wisely,  in  his  guilty  indul- 
gence ;  and,  were  you  to  exonerate  the  in- 
ebriate from  responsibility,  you  would  d<» 
violence,  both  to  his  consciousness  and  \o 
his  conscience,  for  he   not  only  feels  the 
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self-prompted  use  of  every  rational  power 
involved  in  accountability,  but  he  feels, 
also,  precisely  what  this  new  philosophy 
denies,  —  his  solemn  and  actual  wrong- 
doing in  the  very  act  of  indulgence.  Con- 
verse seriously  with  the  greatest  drunkard 
this  side  of  actual  insanity,  just  compose 
him  so  as  to  reach  his  clear,  constant  ex- 
perience, and  he  will  confers  that  he  real- 
izes his  guilt,  and  therefore  the  responsi- 
bility of  his  conduct.  A  creature  made  by 
God  never  loses  his  responsibility,  save  by 
some  sort  of  insanity.  There  have  always 
existed  amongst  men  a  variety  of  cases 
i^herein  the  will  of  the  transgressor  is  uni- 
versally admitted  to  have  little  or  no  power 
to  dictate  a  return  to  virtue.  But  mankind 
have  never,  in  any  age  of  the  world,  exon- 
erated the  party  from  responsibility,  except 
when  they  were  considered  to  have  lost 
rectitude  of  intellect  by  direct  mental  ab- 
erration.'* This  case  was  quoted  with 
approval  in  Goodwin  v.  State,  69  Ind.  550, 

579^ 

In  Tndlftna.  —  In  the  case  of  Goodwin 
V.  State,  69  Ind.  550;  s.  c,  4  Cr.  L.  Mag. 
565,  the  court  say,  "It  was  not  error  to 
refuse  permission  to  ask  a  non-expert  wit- 
ness whether  the  accused  could  control 
his  appetite  for  intoxicating  liquor.  Men 
who  are  not  insane  must  control  their 
appetites  and  passions.  With  quite  as 
much  propriety  might  a  witness  ask  in  a 
case  of  rape  whether  the  accused  could 
control  his  lustful  desire,  and  with  just  as 
much  reason  might  a  witness  be  asked 
whether  a  prisoner  could  control  his  anger 
or  master  his  desire  for  revenge ;  and  to  per- 
mit such  things  to  excuse  crime  would  be  to 
break  down  all  law,  and  set  a  premium  on 
masterful  evil  passions.  While  the  law 
shields  from  punishment  one  who  does  an 
act  when  insane  from  the  continued  use  of 
intoxicating  liquor,  it  does  not  permit  him 
to  set  up  his  voluntary  drunkenness  as  an 
excuse  for  taking  human  life.  If  the  rule  for 
which  counsel  contends  should  prevail,  then 
the  common  drunkard,  whose  appetite  con- 
trols his  mind  and  will,  may  with  impunity 
commit  the  gravest  crimes,  but,  happily,  the 
law  is  subject  to  no  such  reproach.  Peo- 
ple V,  Ferris,  55  Cal.  589;  s.  c,  2  Cr.  L. 
Mag.  18;  Gillooley  v.  State,  58  Ind.  182; 
Cluck  V,  State,  40  Ind.  263;  Bradley  r/. 
Sute,30  Ind  492;  Mudley  z'.  State,  46  Mo. 
44;  Carter?'.  State,  12  'fex.  500;  United 
States  V.  McGlue,  i  Curt.  C.  C.  44.  The 
question  in  this  case  was  not  whether  the 
appellant  could  refrain  from  strong  drink, 
but  whether  he  was  insane  when  he  slew 
his  brother.  If,  however,  the  question  had 
been  the  power  of  the  accused  to  refrain 
from  the  use  of  liquor,  the  interrogatory 
would  have  been  improper,  for  the  reason 
that  it  is  not  competent  to  ask  a  witness 
whether  a  man  has  capacity  to  do,  or  re- 


frain from  doin^,  a  particular  thing.  It  is 
proper  to  inquire  generally  as  to  mental 
capacity ;  but  it  is  not  proper  to  inquire 
whether  there  is,  or  is  not,  capacity  to  do 
a  specific  act,  as,  for  instance,  to  execute  a 
will,  make  a  contract,  or  commit  a  desig- 
nated crime." 

In  Michigan,  the  Supreme  Court  said  in 
People  V.  Garbutt,  17  Mich.  9;  s.  c,  7  Am. 
L.  Reg.  (N.  S.)  «4,  that  "A  man  who 
voluntarily  puts  himself  in  a  condition 
to  have  no  control  of  his  actions  must 
be  held  to  intend  the  conseijuence.  The 
safety  of  tlie  community  requires  this  rule. 
Intoxication  is  so  easily  counterfeited,  and 
when  real  it  is  so  often  resorted  to  as  a 
means  of  nerving  the  person  up  to  the 
commission  of  some  desperate  act,  and  is 
withal  so  inexcusable  in  itself,  that  the  law 
has  never  recognized  jt  as  an  excuse  for 
crime." 

In  Vew  York,  where  the  defendant  was 
indicted  for  killing  a  man  with  a  knife,  on 
the  trial  evidence  was  introduced  tending 
to  show  that  the  defendant  was  drunk  at 
the  time  of  the  murder.  The  court  say, 
"It  will  .  .  .  occur  to  every  mind  that  such 
a  principle  is  absolutely  essential  to  the 
protection  of  life  and  property.  In  the 
forum  of  conscience,  there  is,  no  doubt, 
considerable  difference  l)etween  a  murder 
deliberately  planned  and  executed  by  a  per- 
son of  unclouded  intellect,  and  the  reckless 
taking  of  life  by  one  infuriated  by  intoxi- 
cation ;  but  human  laws  are  based  upon 
considerations  of  policy,  and  look  rather 
to  the  maintenance  of  personal  security 
and  social  order  than  to  an  accurate  dis- 
crimination as  to  the  moral  qualities  of 
individual  conduct.  But  there  is,  in  truth, 
no  injustice  in  holding  a  person  responsi- 
ble for  his  acts  committed  in  a  state  of 
voluntary  intoxication.  It  is  a  duty  which 
every  one  owes  to  his  fellow-men  and  to 
society,  to  say  nothing  of  more  solemn 
obligations,  to  preserve,  so  far  as  lies  in  his 
own  power,  the  inestimable  gift  of  reason. 
If  it  13  perverted  or  destroyed  by  fixed  dis- 
ease, though  brought  on  by  his  own  vices, 
the  law  holds  him  not  accountable.  But 
if,  by  a  voluntary  act,  he  temporarily  casts 
off  the  restraints  of  reason  and  conscience, 
no  wrong  is  done  him  if  he  is  considered 
answerable  for  any  injury  which  in  that 
state  he  may  do  to  others  or  to  society." 
People  V.  Rogers,  18  N.  Y.  c).  The  court, 
after  referring  to  the  English  authorities 
cited  supra^  in  this  note,  proceed,  "As- 
suming the  foregoing  positions  to  be  estab- 
lished, I  proceed  to  an  examination  of  the 
exceptions  to  the  charge  of  the  judge.  It 
is  difficult  to  know  precisely  what  was 
meant  by  the  request  to  charge,  but  I  think 
its  sense  may  he  expressed  thus :  that  drunk- 
enness might  exist  to  such  a  degree  that 
neither  an  intention  to  commit  murder,  not 
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a  motive  for  such  an  act,  could  be  imputed  present  term,  in  two  of  which  the  {prisoner 
to  the  prisoner.  It  was,  therefore,  asked  was  defended  in  the  court  below  on  the 
that  it  tthould  be  left  to  the  jury  to  deter-  ground  of  madness  occasioned  by  drunken 
mine  whether  such  a  degree  of  intoxication  ness ;  and  yet  in  neithei  does  it  seem  to  lu 
had  been  shown,  and  that  they  should  be  was  there  a  colorable  foundation  for  sacha 
instructed  that,  if  it  had,  the  prisoner  should  defence.  This  court  would  be  remise  in  the 
be  found  guilty  of  manslaughter  only.  We  performance  of  their  duty  if  they  did  not, 
must  lay  out  of  view,  as  niapplicaole,  the  under  these  circumstances,  declare  the  law 
case  of  a  person  who  had  become  insensi-  explicitly  on  this  most  important  subject 
ble  from  intoxication,  and  who  was  per-  In  the  argument  of  these  causes,  very  un- 
forming  an  act  unaccompanied  by  volition,  tenable  positions  have  been  assumed,  and 
There  was  nothing  in  the  evidence  to  show  very  dangerous  doctrines  have  been  ad- 
that  the  prisoner's  conduct  was  not  entirelv  vanced,  by  counsel.  And,  from  what  was 
ander  the  control  of  his  will,  or  whicn  suted  by  some  of  those  counsel,  these  doc- 
would  render  it  possible  for  the  jury  to  trines  have  been  repeatedly  urged,  and 
find  that  he  did  not  intend  to  stab  the  de-  sometimes  sanctioned  in  the  courts  below, 
ceased  with  his  knife.  The  mind  and  will  It  has  become  fashionable  of  late  to  dis- 
were,  no  doubt,  more  or  less  perverted  by  course  and  philosophize  much  on  mental 
intoxication,  but  there  was  no  evidence  sanity  and  insanity.  New  theories  have 
tending  to  show  that  they  were  annihilated  been  broached,  i^nd  various  grades  and 
or  suspended.  Assuming,  therefore,  that  species  of  mania  have  been  indicated. 
the  request  did  not  refer  to  such  a  hypothe*  Some  reasoners  have  gone  so  far  as  to 
sis,  the  only  other  possible  meaning  is,  that  mainum  that  we  are  all  partial  maniacs. 
it  supposes  that  the  jury  might  legally  find  Whatever  difference  of  opinion  there  may 
that  tne  prisoner  was  so  much  intoxicated  be  as  to  the  construction  and  operations 
that  he  could  not  be  guilty  of  murder,  for  of  the  mind  of  man,  whatever  difficulty  in 
the  want  of  the  requisite  intention  and  discovering  the  various  degrees  of  unsound- 
motive;  and  the  request  was,  that  they  ness,  it  is  only  necessary  for  us  to  ascer- 
might  be  so  instructed.  This  would  be  tain  the  kind  of  prostration  which  is  requi- 
precisely  the  same  thing  as  advising  them  site  to  free  a  man  from  punishment  for 
that  they  might  acquit  of  murder  on  ac-  crimes  by  the  law  of  the  land.  It  is  with 
count  of  the  prisoner's  intoxication,  if  they 
thought  it  sufficient  in  decree.  It  has  been 
shown  that  this  would  be  opposed  to  a 
well-established  principle    of    law.     The 


this  alone  we  have  to  do.  What  the  law 
has  said,  we  say.  In  all  things  else  we  are 
silent.  We  put  our  feet  in  the  tracks  of 
our  forefathers.     'Non  mens  hie  sermo, 


judge  was  not  at  liberty  so  to  charge,  and  sed  quae  praecepit  affecius  *  Let  us,  then, 
the  exceptions  to  his  refusal  cannot  i>e  su.s-  for  a  moment  resort  to  the  saees  of  the 
tained.  What  he  did  charge  on  the  subject  law  of  dilferent  ages,  and  learn  from  them 
of  intoxication  was  more  favorable  to  the  whether  that  species  of  frenzy  which  is 
priso  ler  than  he  had  a  right  to  claim.  It  produced  by  inebriety  constitutes  an  ex- 
nnplies,  that,  if  he  was  so  far  intoxicated  as  cuse  for  crime,  and  what  sort  of  insanity 
to  oe  deprived  of  his  reasoning  faculties,  it  is  which  will  serve  this  purpose."  Corn- 
it  was  an  excuse  for  the  crime  of  murder,  well  v.  State,  Mart.  &  Y.  ( I'enn.)  147. 
or,  as  perhaps  it  was  intended  to  state,  that  Eridenee  of  DmnkeimeM :  When  In«d- 
he  could  not  be  guilty  of  murder.  The  rule  mluible.  —  Accused's  drunken  condition  at 
which  I  have  endeavored  to  explain,  as-  time  of  killing  is  inadmissible  to  show  that 
sumes  that  one  may  be  convicted  of  mur-  no  crime  was  committed,  or  to  reduce  the 
der  or  any  other  crime,  though  his  mind  be  grade  from  murder  in  the,  first  to  second 
reduced  oy  drunkenness  to  a  condition  degree.  State  f.  Sneed,  88  Mo.  ij8;s.c, 
whfch  would  have  called  for  an  acquittal  3  West.  Rep.  797. 

if  the  obliquity  of  mind  had  arisen  from  If  defendant,  who  was  dnmk  at  the  time 
any  other  cause.  The  judge  ought  to  have  of  the  act,  was  conscious,  and  understood 
charged,  that,  if  a  man  makes  himself  vol-  what  was  done  and  said  so  as  to  give  an 
untarily  drunk,  that  is  no  excuse  for  any  intelligent  and  true  account  of  it  at  the 
crime  he  may  commit  while  he  is  so,  and  trial,  he  is  responsible.  Territor)*  p.  Frank- 
that  he  must  take  the  consequences  of  his  lin,  2  New  Mex.  307.  Although  it  is  true 
own  voluntary  act.  Rex  v.  Thomas,  supra,  intoxication  cannot  reduce  an  assault  with 
The  charge,  therefore,  gave  the  prisoner  intent  to  murder,  to  an  aggravated  assault, 
the  chance  of  an  acquittal  to  which  he  was  — Jeffries?/.  State,  9  Tex.  A  pp.  ^98,— yet  in 
not  entitled,  but  this  was  not  an  error  of  some  cases  it  is  admissible  to  snow  that  no 
which  he  can  take  advantage."  crime  has  been  committed,  or  to  show  the 
In  Tennessee,  m  a  case  where  the  pris-  degree  or  grade  of  the  crime;  so,  in  a  pros- 
oner  was  convicted  of  murder,  and  urged  ecution  for  maliciously  shooting,  evidence 
his  intoxication  as  an  excuse,  the  court  say,  that  defendant  was  so  intoxicated  that  he 
"Three  cases  of  conviction  for  murder  could  not  form  an  intent  to  wound, is admis- 
have  been  brought  before  this  court  at  the  sible.    Cline  v.  State,  43  Ohio  St.  332;  s.  c 
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intoxication  is  neither  an  aggravation  of,  nor  an  excuse  for, 
crime,*  and  can  only  be  considered  in  cases  involving  the  con- 
dition of  the  defendant's  .mind  when  the  offence  was  committed  ;* 

I  West.  Rep.  8i ;  Barber  v.  State,  39  Ohio  icide  is  committed  converts  murder  in  the 

St.  66a  second  into  murder  in  the  first  degree,  or 

Dmnkeimess  is  sometimes  termed    de-  will  authorize,  if  not  require,  the  jury  to 

mentia  affecUita^ — acquired  madness.     But  impose  the  penalty  of  death  or  confinement- 

the  sanctions  of  the  law  cannot  be  su|}-  for  life  instead  of  a  term  of  years.    This 

posec  to  exert  an  equal  influence  on  the  would  be  directly  the  reverse  of  the  rule 

mind  and  conduct  of  a  person  in  this  state,  laid  down  by  the  code,  and  would  make 

but  the  initiation  of  the  crime  may  be  said  that  the  homicide  was  committed  when  the 

to  date  back  to  the  time  when  the  offender  pert>etrator  was  incapable  of  a  deliberate 

took  steps  to  deprive  himself  of  his  rea-  intention  and  formed  design  to  take  life  or 

son.      It  is  evident,  that,  if   drunkenness  do  other  serious  bodily  injury  for  want  of 

were  allowed  to  excuse,  the  gravest  crimes  a  sedate  mind,  an  aggravation  instead  of  a 

might  be  committed  with  impunity  by  those  mitigation  of  the  heinousness  of  murder." 

who  either  counterfeited  the  state,  or  actu-  Farrell  v.  State,  43  Tex.  503.     See  also 

allv  assumed  it.     Harris,  Cr.  L.  25.  United  States  «/.  Claypool,  14  Fed.  Rep. 

1.  AggravatioxL — In  early  cases  it  was  127;    United    States  ^^    Forbes,  Crabbe, 

said  that  drunkenness  **  only  aggravates  the  C.   C.   559  ;    Commonwealth  f.    Hart,  2 

offence."    People  z/.  Porter,  2  Park.  Cr.  R.  Brewst.  (Pa.)  546;   State  v,  Donovan,  61 

(N.  Y  )  14.    Such,  however,  is  not  now  the  Iowa,  369. 

law.  When  resorted  to,  to  blunt  the  Horal 

The  Illinois  Supreme  Court  say,  "  We  Besponsibility,  drunkenness  heightens  the 
are  aware  that  text-writers  frequently  say  culpability  of  the  offender.  United  States 
that  drunkenness  is  no  excuse  for  crime,  v.  Claypool,  14  Fed.  Uep.  127. 
but  rather  an  aggravation  of  the  offence.  Ana  where  the  act  is  done  wilfuUv,  the 
That  it  is  no  excuse,  is  certainly  true;  but  intoxication  isno  extenuation  of  the  offence, 
that  it  should  be  held  in  law  to  aggravate  People  v  Jones,  2  Edm.  (N.  Y  )  .Sel.  Cas. 
crime,  is  not,  \te  conceive,  a  correct  propo-  86;  Pugh  v.  State.  2  Tex.  A  pp.  539. 
sition.  In  ethics,  it  is,  no  doubt,  true ;  but  8.  State  v.  Mowry  (Kan.),  10  Cr.  I^  Mag. 
how  can  it  aggrivate  a  wilful  deliberate  23;  s.  c,  is  Pac.  Rep.  282. 
murder,  perpetrated  with  malice  pre-con*  It  would  be  incorrect  to  say  that  the 
ceived  and  deliberately  i^erpetrated,  we  are  consideration  of  drunkenness  is  never  en- 
unable  to  comprehend.  Or  that  it  will  tertained  in  the  criminal  law.  1'hough  it 
ag(rravate  what  in  law  is  only  ma  .slaughter,  is  no  excuse  lor  crime,  yet  it  is  sometimes 
if  |)erpetrated  bv  a  sober  man,  into  murder  an  index  of  the  qualitv  of  an  act.  Thus,  it 
if  committed  by  a  drunken  man,  is  not,  we  may  l>e  taken  into  account  by  the  jury  when 
conceive,  true.  Or  that  it  increases  a  considering  the  motive  or  mienl  of  a  per- 
mi nor  offence  to  one  of  the  higher  grade,  son  acting  under  its  influence ;  for  example, 
is  not  true.  Whilst  it  is  not  ground  for  re-  on  the  question  whether  a  person  who 
versing  a  judgment,  it  is,  perhap.s,  calcu-  struck-  a  dIow  was  excited  by  passion,  or 
latedtoprejudice  the  defendant's  case;  and  acted  from  ill  will;  whether  expressions 
a  court  might  well  omit  to  give  it,  or  at  used  by  the  prisoner  were  uttered  with  a 
least  to  modify  it  l>efore  it  should  be  given."  deliberate  purpose,  or  were  merely  the  idle 
Mclntyrev.  People,  38  111   s'5  expressions  of  a  drunken   man.      Rex  v. 

In  a  Texas  case  it  was  said,  "The  court  Thomas,  7  Car.  &  P.  817;  Harris,  Cr.  L. 

told  the  jury  that  the  condition  of  the  de-  25 

fcndant,  at  the  time  of  the  homicide,  the  Intent.  —  Where    the    offence  charged 

resu!t  of  intoxication,  was  an  aggravation  embraces  deliberation,  premeditation,  some 

of  the  offence,  and  should  be  so  rcErarded  specific  intent,  or  the  like,  evidence  of  in- 

by  the  jury,  thus,  in  effect,  telling  them  if  toxication  may  be   important.     People  v. 

the  defenclant  was  intoxicated  he  might  be  Harris,  29  Cal.  678;  State  v.  Johnson.  40 

properly  convicted  of  a  higher  grade  of  Conn.  136;   Roberts  v.  People,  19  Mich, 

offence  than  the  facts  otherwise  required;  401;  State  «/.  Welch,  21  Minn.  22;  l*eo;>le 

for,  it  will  be  observed,  it  is  the  offence,  and  7.'.  Robinson,  2  Park.  Cr.  R.  (N.  Y.)  235; 

not  its  penalty,  which  the  court  tells  the  Pigman  v.  State,  14  Ohio,  555;  Nichols  z^. 

jury  is  aggravated  by  appellant's  intoxica-  State,  8  Ohio  St.  435;  Davis  v.  State.  25 

tion.     It  is  needless  for  us  to  say  that  the  Ohio  St.  369;  Lytle  v.  State,  31  Ohio  St. 

law  of  this  .State  gives  no  warrant  for  such  196;  Hopt  v.  People,  104  U.  S.  (14  Otto) 

doctrine.    While  intoxication  is  no  excuse,  631 ;  bk.  26,  \^  ed.  873. 

much  less  justification,  for  crime,  it  is  cer-  Evidence  that  the  accused  was  intoxi- 

tainly  astartljng  idea  that  the  bare  fact  of  cated  at  the  time  of  the  killing,  is  adm«s- 

one  being  in  this  condition  when  the  horn-  sible  to  show  whether  he  was  in  such  a 
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state  of  mind  as  to  be  capable  of  premedi- 
tation. Hopt  V.  People,  104  U.  S.  (14 
Otto)  631 ;  bk.  26,  L.  ed.  873. 

In  a  prosecution  for  maliciously  shooting 
with  intent  to  wound,  evidence  that  the 
defendant  was  so  much  intoxicated  that  he 
could  not  form  any  such  intent,  is  admissi- 
bje.  Cline  v.  State,  43  Ohio  St.  332 ;  s.  c, 
I  West.  Rep.  81. 

'  Drunkenness  may  be  taken  into  account 
by  the  Jury  when  considering  motive  or 
intent  of  the  one  acting  undents  influence. 
Reg.  V.  Gamlen,  i  F.  &  F.  90. 

Drunkenness  may  be  considered  by  the 
jury  like  anj  other  fact  to  shed  light  on 
the  transaction.  Hanvey  7a  State,  68  Ga. 
612. 

If  drunken^iess  exists  to  such  a  degree 
as  to  render  one  incapable  of  forming  a 
premeditated  design  to  kill,  it  cannot  be 
murder  in  the  first  degree.  Cartwright  v. 
State,  8  Lea  (Tenn.),  376. 

The  accused  may  show,  that,  about  the 
time  the  crime  was  committed,  he  was  in 
such  a  physical  condition  as  to  render  it 
improbable  that  he  committed  it ;  and  the 
fact  that  such  condition  was  caused  by  in- 
toxication makes  no  difference  in  the  rule, 
the  intoxication  not  being  set  up  as  a  de- 
fence.    Ingalls  V.  State,  48  Wis.  647. 

One  may  be  guilty  of  the  offence  of 
shooting  at  a  railroad  train  with  intent  to 
injure,  although  he  was  very  drunk  at  the 
time.    State  v.  Barbee,  92  N,  C.  820. 

If,  at  the  time  the  defendant  appropriated 
another's  property,  he  was  under  the  influ- 
ence of  liquor  so  as  to  Ix;  unable  to  form  a 
felonious  intent,  he  is  not  guilty  of  larceny. 
Wood  V.  State,  34  Ark.  341 ;  s.  c,  36  Am. 
Rep.  13, 

Whether  defendant  was  so  intoxicated 
as  to  be  unable  to  form  intent  to  commit 
assault,  is  question  for  jury.  Common- 
wealth V,  Ilogenlock,  140  Mass.  125;  s.  c, 
I  N.  E.  Rep.  105,  note. 

Where  the  prisoner,  at  the  time  of  the 
act,  was  so  drunk  that  he  did  not  know 
what  he  did,  the  fact  negatived  the  attempt 
to  commit  suicide.  Regina  v,  Moore,  3 
Car.  &K.  119;  i6Jur.750;  i  Am.  L.  Reg. 
O.  S.  37.  But  in  such  a  case  it  is  also  held 
that  the  mere  fact  of  drunkenness  is  no 
excuse;  yet  it  is  a  material  fact  for  the 
jury  to  consider,  before  coming  to  the  con- 
clusion that  the  prisoner  really  intended  to 
destrov  his  life.  Regina  v,  Doodv,  6  Cox, 
C.  C.  463. 

Where  provocation  by  a  blow  has  l>een 
given  to  one  who  kills  another,  with  a 
weapon  which  he  happens  to  have  in  his 
hands,  his  drunkenness  may  be  considered 
on  the  question  of  malice,  and  whether  his 
expressions  manifested  a  deliberate  pur- 
pose, or  were  merely  idle  expressions  of  a 
drunken  man.  Rex  y.  Thomas,  7  Car.  & 
P.  817. 


In  Rex  V,  Thomas,  sufra^  it  is  said  that 
"  drunkenness  may  be  taken  into  considera- 
tion in  cases  where  what  the  law  deems 
sufiicient  provocation  has  been  given,  be- 
cause the  question  is,  in  such  cases,  whether 
the  fatal  act  is  to  be  attributed  to  the  pas- 
sion of  anger  excited  by  the  previous 
provocation,  and  that  passion  is  more 
easily  excited  in  a  person  when  in  a  state 
of  intoxication  than  when  sober." 

Effect  on  Spedfle  CrimM:  ABnolt  aad 
Battery. —  It  is  no  excuse  for  an  assault 
and  battery,  for  there  no  specific  intent  is 
necessarv  to  constitute  the  offence.  Com- 
ight  on  monweafih  v.  Malone,  114  Mass.  295. 
68  Ga.  Assault  with  Intent  — In  Roberts  z. 
People,  19  Mich.  401,  the  charge  was  shoot 
ing  with  intent  to  kill ;  and  it  was  held 
that  if  the  prisoner  was  so  intoxicated  as 
to  be  unable  to  entertain  the  intent  to  kill, 
he  was  not  guilty.  On  a  charge  of  an  as- 
sault with  intent  to  rob,  evidence  of  drunk- 
enness was  held  admissible,  in  Scott  r. 
State,  12  Tex.  App.  31;  but  where  evi- 
dence is  admissible  to  show  drunkenness 
in  order  to  reduce  murder  in  the  first  to 
murder  in  the  second  degree,  but  not  tu 
manslaughter,  it  is  //^A/  that  evidence  on 
a  charge  of  assault  with  intent  to  mur- 
der is  not  admissible  to  reduce  the  crime 
to  an  aggravated  assault.  Jeffries  v.  .State. 
9  Tex.  App.  598.  See  Gaitan  v.  State,  11 
Tex.  App.  544. 

So,  drunkenness  may  excuse  one  charged 
with  an  assault  with  intent  to  commit  a  rape. 
Stale  V.  Donovan,  61  Iowa,  369;  s.  c,  i() 
Rep.  488.  However,  if  a  rape  was  actually 
committed,  the  rule  would  be  diiferent 
Marshall  v.  State,  59  Ga.  154. 

Generally,  on  this  subject,  see  State  v. 
Garvey,  11  Minn.  154;  State  v.  Gut,  13 
Minn.  341. 

Blaspl^emy. — Drunkenness,  in  a  case  of 
blasphemy,  has  been  held  to  aggravate  the 
offence.  People  v.  Porter,  2  Park.  Cr.  R. 
(N.  Y.)  14.  See  also  Lanergan  v.  People, 
50  Barb.  (N.  Y.)  266;  s.  c,  6  Park.  Cr.  R. 
(N.  Y.)  209;  Friery  v.  People,  54  Barb. 
(N.  Y.)  319;  Kenny  7k  People.  31  N.  Y.330; 
O'Brien  v.  People,  48  Barb.  (N.  Y)  274: 
s.  c,  36  N.  Y.  276.  However,  if  the  pris- 
oner was  so  drunk  as  not  to  know  what  he 
was  doing,  it  would  probably  be  now  held 
to  be  an  excuse.  People  v.  Porter,  2  Park, 
Cr.  R.  (N.  Y.)  14. 

Forgery.  —  On  a  charge  of  forgery,  the 
accused  may  show  that  he  was,  at  the  u«e 
of  the  forgery,  afliicted  with  di|»omania: 
that,  from  protracted  habits  of  intempcr 
ance,  his  mind  had  been  impaired;  that, 
when  he  was  under  the  influence  of  liquor, 
he  was  insane,  did  not  know  what  he  was 
doing,  could  not  distinguish  right  from 
wrong,  and  that  he  was  in  such  a  state  when 
he  committed  the  act  of  which  he  is  ac- 
cused.    People  xf   Blake.  5  Crim.  L.  Mag. 
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^^^,  C&ntra^  People  v,  Willey,  2  Park. 
Cr.  R.  (N.  Y,)  i^ 

Illegal  Votlag.  ~  Where  a  statute  made 
It  an  offence  to  •'knowingly**  vote  twice 
at  the  same  election,  it  was  held  that  the 
accused  might  show  that  he  was  too  drunk 
at  the  time  of  the  voting,  and  immediately 
preceding  it,  to  know  what  he  was  doing. 
People  tr.  Harris,  29  Cal.  678.  But  where 
a  statute  made  it  a  penal  offence  to  cast 
an  illegal  vote  regardless  of  knowledge  of 
its  illegality,  drunkenness  was  held  to  be 
no  excuse.    State  v.  Welsh,  21  Minn.  22. 

laoMt.  —  Of  drunkenness,  as  an  excuse 
for  the  crime  of  incest,  it  was  said  in  an 
Indiana  case,  '*  In  the  eighth  instruction 
the  jury  were  told,  in  substance,  that  vol- 
untary drunkenness  neither  excused  nor 
palliated  an  offence  such  as  that  with  which 
the  accused  was  charged.  This  was  right. 
Voluntary  drunkenness  cannot  be  used 
as  a  shield  to  ward  off  punishment  for  a 
crime  of  such  a  character  as  that  charged 
against  the  appellant.  The  instruction 
under  immediate  jnention  also  told  the 
jury  that  a  man  with  ordinary  capacity 
and  will-power,  unimpaired  by  disease,  was 
bound  to  restrain  his  lustful  passions.  The 
counsel  for  appellant  contend  that  this  is 
not  the  statement  of  a  rule  of  law,  and 
that  it  prejudiced  appellant's  cause.  The 
statement  of  the  court  was  correct,  although 
probably  so  plain  a  rule  of  common  sense, 
as  well  as  of  law,  as  to  have  been  unneces- 
sarily embodied  in  an  instruction;  but, 
however  this  may  be,  it  was  not  error  to 
state  it  to  the  jury.**  Colee  v.  State,  75 
Ind.  51 1. 

Lamny.  —  What  is  true  of  an  assault 
with  intent  to  commit  a  felony,  is  true  of  a 
larceny.  In  such  an  instance,  there  must 
be  not  only  the  trespass  committed  that  is 
necessary  in  every  larceny,  but  there  must 
be  the  specific  larcenous  intent  entertained 
at  the  moment  the  trespass  is  committed. 
If,  therefore,  the  prisoner  was  too  drunk 
to  know  what  he  was  about,  or  to  entertain 
the  specific  intent  to  deprive  the  owner  of 
his  property,  no  crime  is  committed.     In- 

fUls  V.  State,  48  Wis.  647;  Wood  v. 
tate,  34  Ark.  341 ;  s.  c,  36  Am.  Rep.  13; 
People  V,  Walker,  38  Mich.  156;  Wentz 
«.  State,  I  Tex.  App.  488  ;  State  v.  Schin- 
gen,  20  Wis.  74. 

In  Indiana,  the  courts,  it  is  said,  have 
fallen  into  error  on  this  subject ;  that  the 
earliest  case  is  ill  considered.  In  that  case 
it  was  held  that  drunkenness  could  be  no 
excuse  for  the  crime  of  larceny.  O'Harrin 
V.  State,  r4  Ind.  420.  Respecting  this  case 
Mr.  Bishop  says,  **  Plainly,  to  sustain  this 
Indiana  doctrine  would  be  to  overturn  the 
whole  law  of  larceny,  which  rests  on  the 
idea  of  a  specific  intent  in  distinction  from 
general  malice.  If  a  man  too  drunk  to 
know  what  he  was  about,  should  carry  off 


the  goods  of  another,  and  then,  on  becom- 
ing sober,  should  appropriate  them  to  him- 
self instead  of  returning  them,  there  would 
be  a  larceny  committed  after  he  became 
sober.  But  if  he  should  return  them  on 
learning  what  he  had  done,  it  would  be  a 
monstrosity  in  the  criminal  law  to  hold  him 
guilty  of  this  offence.**  i  Bi^h.  Cr.  L.  (3d 
ed.)  sec.  490.  But  the  doctrine  of  this  caae 
has  been  K)llowed,  and  is  still  the  law  of 
that  Sute.  Dawson  v.  State,  16  Ind.  423;.. 
Bailey  v.  State,  26  Ind.  422 ;  Rogen  v. 
State,  33  Ind.  543. 

Harder.  —  Drunkenness  is  no  excuse  for ' 
homicide,  although  the  result  of  an  irre- 
sistible appetite,  overcoming  the  will  and 
amounting  to  a  disease,  and  is  immaterial 
on  the  question  of  premeditation.  Flan- 
nigan  v.  People,  86  N.  Y.  554 ;  s.  c,  4(?  - 
Am.  Rep.  556, 

In  a  case  of  stabbing,  where  the  prisoner 
has  used  a  deadly  weapon,  the  fact  that 
he  was  drunk  does  not  at  all  alter  the  na- 
ture of  the  case ;  but  if  he  had  intemper- 
ately  used  an  instrument,  not  in  its  nature 
a  deadly  weapon,  at  a  time  when  he  was> 
drunk,  the  fact  of  his  being  drunk  anight 
induce  the  jury  to  less  strongly  infer  a-. 
malicious  intent  in  him  at  the  time.  Rex 
V.  Meakin,  7  Car.  &  P.  297. 

So,  it  was  held  that  drunkenness  may 
be  taken  into  account  by  the  jury,  when* 
considering  the  motive  or  intent  of  the 
person  acting  under  its  influence.  Rex  v. 
Gamlen,  i  Fost.  &  F.  90.  "Such  a  state 
of  drunkenness  may,  no  doubt,  exi.st,^  01  • 
would  take  away  tne  power  of  forming 
any  s^^ecific  intention.**  Regina  v.  Monk- 
house,  4  Cox,  C.  C.  5S. 

Passing  Connterfeit  Honey.  •  On  a 
charge  of  passing  counterfeit  money,  the 
defendant  may  show  his  intoxication,  and 
that  his  condition  prevented  him  from  dis- 
tinguishing between  good  and  spurious 
money.  This  evidence  is  not  conclusive. 
The  prosecution  may,  in  reply,  show  thai 
the  accused  procured  the  money  for  tlu* 
purpose  of  passing  it.  Pigman  v.  Stale,  14 
Ohio,  555.  See  United  States  v.  Rouden 
bush,  I  Baldw.  C.  C.  518;  Nichols  v.  State, 
8  Ohio  St.  438. 

Perjury.  —  So,  on  a  charge  of  perjury,  if 
the  accused  was  so  drunk  as  not  to  know 
what  he  was  saying,  it  would  manifestly  be 
abhorrent  to  hold  him  guilty  of  violatinj^ 
his  oath.  The  specific  intent  is  absent 
which  constitutes  the  crime  ;  for  it  is  to  he 
remembered  that  a  witness  may  swear  " 
falsely  under  a  mistaken  view  of  the  facts, 
and  yet  not  be  guiltv  of  this  offence.  Lytle 
V.  State,  31  Ohio  St.  196.  In  New  York 
the  court  has  held  the  same  doctrine. 
People  V,  Willey,  2  Park.  Cr.  R.  (N.  Y.). 
19. 

Provocation.  —  It  has  been  said,  ^'if  a 
man  makes  himself  voluntarily  drunk,  that 
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and  this  is  true,  although  the  intoxication  amounts  to  a  frenzy.^ 


it  is  no  excuse  for  any  crime  he  may 
commit  whilst  he  is  so;  tie  must  take  the 
consequences  of  his  own  voluntary  act,  or 
most  crimes  would  otherwise  be  unpun- 
ished But  dsunkenness  may  be  tiken  into 
consideration  in  cases  where  what  the  law 
deems  sufficient  provocation  has  been  given, 
because  the  question  is,  in  such  cases, 
whether  th ;  fatal  act  is  to  be  attributed  to 
the  passion  of  anger  excited  by  the  pre- 
vious provocation,  and  that  passion  is  more 
easily  excitable  in  a  person  when  in  a  state 
of  intoxication  than  when  he  is  sober." 
R.  V,  Thomas,  7  Car.  &  P.  817.  See  also 
Jones  V.  State,  20  Ga.  607;  State  v.  Mc- 
Canto,  I  Spears  (S.  C),  ^84;  State  v.  Hur- 
ley, I  Houst  (Del.)  Cr.  Cas.  28;  Haile  r. 
State,  II  Humph.  (Tenn  )  154;  Swan  v. 
State,  4  Humph.  (Tenn.)  136. 

But  inadequate  provocation  for  a  solder 
man,  insufficient  to  mitigate  his  act,  will 
not,  in  and  of  itself^  have  such  an  effect  in 
case  of  an  intoxicated  person.  There  are 
not  tiqjo  rules  of  sufficient  provocation,  one 
for  the  sober  man, and  one  for  the  drunken 
man.  Keenan  v.  Commonwealth,  44  Pa. 
St.  55. 

Sell-Befenee.  —  On  an  indictment  for 
stabbing,  the  judge  told  the  jurv  that  they 
might  take  into  consideration  the  fact  of 
the  person  being  drunk  at  the  time,  in 
order  to  determine  whether  he  acted  under 
a  bona  file  apprehension  that  his  person  or 
propertv  was  about  to  be  attacked.  Mar- 
shall's Case,  I^w.  C  C.  76.  So,  where  a 
charge  arose  out  of  an  affrav,  and  there 
was  ground  to  believe  that  the  accused 
acted  under  an  apprehension  of  an  attack 
on  himself,  the  judge  charged  as  follows? 
"  Drunkenness  is  no  excuse  for  trime ;  but, 
in  considering  whether  the  prisoner  appre- 
hended an  assault  on  himself,  vou  may  take 
into  account  the  state  in  which  he  was." 
Regina  v.  Gamlen,  i  Fost.  &  F.  90.  See 
contra^  Golden  v.  State,  25  Ga.  527. 

1.  This  doctrine  is  supported  by  the  fol- 
lowing cases : — 

In  Alabama :  Mooney  v.  State,  33  Ala. 
419;  Beasley  v.  State,  50  Ala.  149;  s.  c, 
20  Am  Rep.  292 ;  Ross  v.  State,  62  Ala. 
225;  Ford  V.  State,  71  Ala.  3S5;  s.  c,  5 
Crim.  L.  Mag  32;  Tedwell  ik  State,  70 
Ala.  33;  State  v.  Bullock,  13  Ala.  413. 

In  Arkansas:  McKenzie  r.  State,  26 
Ark.  335. 

In  California:  Peonle  v,  Belencia,  21 
Cal.  544;  People  v.  Williams,  43  Cal  344; 
People  V.  Ferris,  55  Cal.  588 ;  s.  c,  2  Crim. 
L.  Mag.  18 ;  2  Ky.  L.  Rep.  190;  10  Rep.  588. 

In  Connecticut:  State  v.  Johnson,  41 
Conn.  5S4;  State  v.  Smith.  4q  Conn.  376. 

In  Dakota :  People  v.  Odell,  I  Dak.  T. 
'97- 


In  Delaware:  State  ?'.  Hurley,  i  HonsL 
(Del.)  Cr.  Cas.  28;  State  v.  Till,  i  HoosL 
(Del.)  Cr.  Cas.  233;  State  v.  Thomas,  i 
Houst.  (Del.)  Cr.  Cas.  511;  State  v.  Mc- 
Gonigal,  $  Harr.  (Del.)  510 

In  Georgia:  Choice  v.  State,  31  Ga  424; 
Estes  V,  State,  «  Ga.  31 ;  M  arshall  v.  State, 
JO  Ga.  154:  Harvey  I'.  State,  63  Ga.  612: 
Moon  V,  State,  68  Ga.  6S7 ;  Mercerr/.  State, 
17  Ga.  146;  Golden  v.  State,  25  Ga.  527; 
Pierce  v  State,  53  Ga.  365. 

In  Illinois:  Rafferty  r.  People,  (36  111. 
118;  Uptone  V.  People,  18  Rep.  2(^ 

In  Intliaua:  Goodwin  v.  State,  96  Ind. 
5^0;  Gillooleytf  State,  58  Ind.  1S2 ;  Brad- 
ley V,  State,  31  Ind.  492;  Cluck  v.  State, 
40  Ind.  263;  Smurr  r.  Stale,  ^  Ind  504: 
Sanders  v.  State,  94  Ind.  147 ;  Surber  9. 
State,  99  Ind.  71. 

In  louki :  State  v.  Maxwell,  42  Iowa, 
20S. 

In  Kansas:  State  v,  Mowry,  5  Cr.  L 
Mag  23 ;  s.  c  15  Pac.  Rep.  282 ;  Slate  v. 
White,  14  Kan.  538. 

In  Kentucky:  Bllmm  v.  Commonwealth, 

7  Bush  (Ky.),  320;  s.  c,  10  Am.  L.  Reg. 
577;  Nichols  V,  Commonwealth,  11  Bush 
(KyO,  576;  Shannahan  v.  Commonwealth, 

8  Bush  (Kv.),  463;  s.  c,  8  Am.  Rep.  46^; 
Smith  V,  C(»mmonwealth,  i  Duv.  (Ky.)  227. 

In  iMuisiana:  State  v.  Mullen,  14  La. 
An.  570. 

Ill  Afaine:  State  v.  VerriU,  54  Mc.  408. 

In  AJassachusetts :  f Tommonwealth  p.  Ma- 
lone,  ti4  Mass  295;  Commonwealth  v, 
Hawkins,  69  Mass.  (3  Gray)  463;  Com- 
monwealth V,  Dorsey,  103  Mass.  412. 

In  Afichtj^n :  People  v.  Finlev,  38  Mich. 
482;  People  V,  Cummins,  47  Mich.  3U; 
People  V.  Garbutt,  17  Mich.  9 ;  s.  c,  7  Am. 
L.  Reg.  554. 

In  Minnesota :  State  v.  Welch,  21  Minn. 
22 ;  State  v.  Herdma,  25  Minn.  161 ;  Slate 
V,  Grear,.28  Minn.  426. 

In  Mississippi:  Kelly  v.  State,  3  Sra.  & 
M.  (Miss.)  518. 

In  Missonri:  Schaller  v  State,  14  Ma 
502 :  State  v.  Hundlcv.  46  Mo.  414 .  State 
V.  Pitts,  58  Mo.  556;  State  v.  Edwards  7' 
Mo  312:  State  V.  flarlow,  21  Mo.  44^^ 

In  Nebraska:  Schleneker  v.  State,  9 
Neb.  242. 

In  Kevada:  State  v.  Thompson,  12  Ncv. 
140. 

In  Neto  Hnmf*shire :  State  v.  Averv,  44 
N.  H.  302;  State  r.  Pike,  49  N.  H.  399. 

In  A>7if  York:  People  f.  Rogers.  r8 
N.  Y.  9;  People  v.  Cavanach,  62  How. 
(N.  Y.)  Pr  187;  People  v.  0*Conncll,  62 
How.  (\.  Y)  Pr.  436;  People  v.  Jones,  2 
Edm.  (N.  Y.)  Sel.  (Jas.  86. 

In  Ko-th  Carolina:  Sute  v.  Kcath,  83 
N.  C.  626. 
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But  a  person  accused  of  crime  has  a  right  to  show  that  at  the 
time  of  its  commission  he  was  physically  incapable  of  committing 
it  by  reason  of  his  intoxication.* 

Although  drunkenness  is  no  excuse  for  crime,  yet  if  it  is  held 
that  delirium  tremens  caused  by  excessive  drinking  produces  such 
a  degree  of  madness  as  to  render  the  person  incapable  of  dis- 
tinguishing right  from  wrong  at  the  time  the  ofifence  is  committed, 
he  is  relieved  from  responsibility.'  And  where  a  man  has  volun- 
tarily drank  to  such  an  extent  as  to  permanently  destroy  his  reason 
and  render  him  insane,  while  he  is  thus  insane  he  will  be  excused 
from  a  crime  committed  while  in  this  condition,  the  same  as  if  his 
mental  faculties  had  been  destroyed  by  disease.*    But  temporary 


435; 

In  i 


In   Ohio:  Nichols  r.  State,  8  Ohio  St.  dence  tending  to  show  that  he  did  not  walk 

""-;  Davis  1/.  State,  25  Ohio  St.  369.  during  the  time  he  was  so  incapable,  as 

I  Pennsylvania :  Commonwealth  v.  Cro-  though  he  had  been  so  rendered  incapable 

zier,  I  Brewst.  (Pa.)  349;  Commonwealth  by  paralysis  of  his  limbs  from  some  cause 

V.  Fletcher,  33  Leg.  Int.  (Pa.)  13;  Jones  v.  over  which  he  had  no  control.    The  cause 

Commonwealth,  75  Pa.  St.  403 ;  Common-  of  the  incapacity,  in  such  case,  is  immate- 

wealth  V,  Piatt,  ii  Phil.  (Pa.)  421;  Com-  rial:  the  material  question  is,  was  he,  in 

mon wealth  7/.  Hart,  2  Brewst.  (Pa.)  546;  fact,  incapable  of  doing  the  acts  charged .>'* 

Commonwealth  v,  Dougherty,  i  Browne  Ingalls    z/.   State,  48   Wis.  647;    s.  c,    i 

(Pa.),  20.  Crim.  L.  Mag.  476;   4  N.  W.  Rep.  785; 

In  SifufA   Carolina:  State  v.  Paulk,  18  2  Wis.  L.  N.  208;  State  v.  Home,  9  Kan. 

S.  C.  51^4;  State  V,  McCants,   i   Spears  no.  ■ 

(S.  C  ),393.  2.  Regina  v,  Davis,  14  Cox,  C.  C.  563; 

In  Tennessee:  Corn  well  v.  State,  Mart.  &  s.  c,  28  Moak,  Eng.  Rep.  657. 

Y.  (Tenn.)    147,  157;    Pirtle   v.  State,  9  8.  .See  Willis  t/.Commonwealth,  32  Gratt. 

Humph.,  (Tenn.)  ^3;   Stuart  v.  State,   i  (Va)  929;  s.  c,  in  note  40  Am.  Rep.  560; 

Baxt.  (Tenn.)    178;   Cartwright  v.   State,  Schlenker  t/.  State,  9  Neb.  241 ;  People  v, 

8  Lea  (Tenn.),  376;  Lancaster  v.  State,  2  Rogers,  18  N.  Y.  9;  State  v,  Thompson, 

Lea  (Tenn.),  575.  12  Nev,  144;  Hopt  v.  People,  104  U.  S. 

In  Texas:     Payne  v.  State,  5  Tex.  A  pp.  (14  Otto)  631 ;  bk.  26,  L.  ed.  873;  Common- 

35;  Colbath  V.   State,  2   Tex.  App.  391;  wealths.  Dorsey,  103  Mass.  412;  Pirtle  v, 

s.  c,  4  Tex.  App.  76;  Brown  v.  State,  4  State,  9  Humph.  (Tenn.)  663;   Haile  ». 

Tex.  App.  275;  Jeffries  v.  State,  9  Tex.  Slate,  ii   Humph.  (Tenn.)   156;   Kelly  v, 

App.  J98;  Gaitan  v.  State,  11  Tex.  App.  Commonwealth,  i  Grant  (Pa.),  484;  Keenan 

544;  Farrell  v.  State,  43  Tex.  503;  Carter  v.  Commonwealth,  44  Pa.  St.  55;  Jones  v. 

V.  State,  12  Tex.  $00.  Commonwealth,  75  Pa.  St.  403;  People  v. 

In  Vermont:  State  v.  Tatro,  50  Vt.  483  j  Belencia,  21  Cal.  544;  People  r.  Williams, 

s.  c,  18  Am.  L.  Rei;.  153.  43  Cal.  344;   State  v.  Johnson,  40  Conn. 

In  Virginia:  Willis  v.  Commonwealth,  136;  .s.  c, 41  Conn.  5S4;  State  v.  Robinson, 

^2  Gratt.  (Va.)  929;  s.  c,  3  Va.  L.  J.  741 ;  20  W.  Va.  713;  s.  c,  43  Am.  Rep.  799; 

Boswell  V.  Commonwealth,  20  Gratt.  (Va.)  State  v.  Trivas,  '^2  La.  An.  1086;  s.  c,  36 

860.  Am.  Rep.  293;  Blynr\.  v.  Commonwealth, 

In  West  Virginia:  State  z/.  Robinson,  20  7  Bush  (Ky.),  320;  s.  c,  10  Am.  L.  Reg. 

W.  Va.  713;  s.  c,43  Am.  Rep.  799.  577;  Holmes  v.  State,  11  Tex.  App.  223; 

Foi  " 

Mag.  32 ;  Tedwell  z'.^sfate,  70  Ala.  3j ; 

In  United  States  courts:  United  States  People  ?\  Cassiano,  30  Hun  (N.  Y.),  388; 


In   Wisconsin:  Cross  v.  State,  55  Wis.    Ford  v.  State,  71  Ala.  385;  s.  c,  5  Crim. 
261 ;  s  c,  14  Rep.  479.  L.  Mag.  32;  Tedwell  v,  .state,  70  Ala. 


V,  McGlue,  I  Curt.  C.  C.  i ;  United  States  State  v.  Martin  (N.  ]\  3  Crim.  L.  Mag. 

V.  Forbes,   Crabl^e,    C.  C.    558;    United  44;  Cartwright?/.  State  8  Lea  (Tenn. ^ 376; 

Stales  V.  Cornell,  2   Mason,  C.  C.  11 1;  People  z/.  Ferris,  55  Cai.  589;  s.  c,  2Crim. 

United  States  v.  Drew,  Baldw.  C.  C.  28  ;  L.  Mag    18;  Commonwealth  v,  Piatt.  11 

United   States  v.  Claypool,  14  Fed.  Rep.  Phil.  (Pa.)  421;   State  v.  Gut,  \\  Minn. 

127;   Hopt  V,  Utah,  104  U.  S.  (14  Otto)  341;  Golden  v.  State,  25  Ga.  527 ;  Jones  v. 

631;  bk.  26,  L.  ed.  873;  United  States  v.  State,  29  Ga.  594 ;  Dawson  v.  State,  16  Ind. 

Clarke,  2  Cr.  C  C.  158.  428. 

1.  "If  a  man,  by  voluntary  drunkenness,  These  views  have  not  always  met  with 

render  himself  incapable  of  walking  for  a  favor,  and  by  some  courts  they  are  expressly 

limited  lime,  it  is  just  as  competent  evi-  held  to  be  unsound.    In  Vermont  the  fact 
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insanity  produced  immediately  by  intoxication  is  no  excuse  for 
homicide.* 

Of  course,  if  the  drunkenness  be  involuntary,  —  as,  for  example, 
if  it  be  by  the  contrivance  of  the  prisoner's  enemies,  — he  will  not 
be  accountable  for  his  action  while  under  that  influence.* 

4.  Justification,  —  If  there  are  any  facts  or  circumstances  which 
justify  or  mitigate  the  offence  charged,  the  accused  may  plead 


of  actual  drunkenness  was  held  not  to  be 
of  any  weight  in  determining  the  degree  of 
murder.  State  v.  Tatro,  50  Vt.  483 ;  s.  c, 
18  Am.  L  Reg.  153, 40  Am.  Rep.  567,  note ; 
Shannahan  v.  Commonwealth,  8  Bush 
(Ky.),  463;  s.  c,  8  Am.  Rep.  461;;  Ball 
V,  Commonwealth,  18  Rep.  49;  State  v. 
Edwards,  71  Mo.  324;  State  v,  Dearing, 
6j  Mo.  530;  State  f.  Cross,  27  Mo.  332; 
liarvey  v.  State,  68  Ga.  61 2 ;  Moon  v.  State, 
68  Ga. 6S7;  State  v.  Bullock,  13  Ala.  413. 

Texas  Boetrine.  — The  Supreme  Court 
of  Texas  have  said,  that,  "  while  intoxica- 
tion ptr  se  is  no  defence  to  the  fact  of  guilt, 
yei,  when  the  question  of  intent  and  pre- 
meditation is  concerned,  evidence  of  it  is 
material  for  the  purpose  of  determining 
the  precise  degree.  In  all  cases  where  the 
question  is  between  murder  in  the  first  or 
murder  in  the  second  degree,  the  fact  of 
drunkenness  may  be  proved  to  shed  light 
upon  the  mental  status  of  the  offender,  and 
thereby  to  enable  the  jury  to  determine 
whether  or  not  the  killing  resulted  from  a 
deliberate  and  premeditated  purpose."  Col- 
bath  V,  State,  9  Tex.  App.  391. 

In  another  case  it  was  said,  "The  mere 
fact  of  drunkenness  alone  will  not  reduce 
to  manslaughter  a  homicide  which  would 
otherwise  be  murder,  much  less  extract 
from  it  its  indictable  quality.  The  fact  of 
being  drunk,  or  mere  mental  excitement, 
or  ungovernable  rage,  which  may  be  engen- 
dered by  drinking  intoxicating  liquors,  will 
not  reduce  the  crmie  of  a  voluntary  killing 
below  the  grade  of  murder."  Pugh  v. 
State,  2  Tex.  App.  Jjc). 

Doctrine  of  tne  tJnited  Statei  Cdarte.  — 
Judge  Story  has  said,  "  We  are  of  the 
opinion  that  the  indictment  upon  these 
admitted  facts  cannot  be  maintained.  The 
prisoner  was  unquestionably  insane  at  the 
time  of  committing  the  offence.  And  the 
(juestion  made  at  the  bar  is,  whether  in- 
sanity, whose  remote  cause  is  habitual 
drunkenness,  is  or  is  not  an  excuse  in  a 
court  of  law  for  a  homicide  committed  by 
the  party  while  so  insane,  but  not  at  the 
time  intoxicated  or  under  the  influence  of 
liquor.  We  arc  clearly  of  opinion  that  in- 
sanity is  a  comijctenl  excuse  in  such  a  case. 
In  general,  insanity  is  an  excuse  for  the 
commission  of  any  crime,  because  the  party 
has  not  the  possession  ot  tliat  reason  which 
includes   respon>ibility.     An  exception  i>, 
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when  thf  crime  is  committed  by  a  part)^ 
while  in  a  fit  of  intoxication,  the  law  not 
permitting  a  man  to  avail  himself  of  the 
excuse  of  his  own  gross  vice  and  miscon- 
duct to  shelter  himself  from  the  legal  con- 
sequences of  such  crime.  But  the  crime 
must  take  place  and  be  the  immediate  re- 
sult of  the  fit  of  intoxication  while  it  lasts, 
and  not,  as  in  this  case,  a  remote  conse- 
quence superinduced  by  the  antecedent 
exhaustion  of  the  party,  arising  from  gTo» 
and  habitual  drunkenness.  However  crimi- 
nal, in  a  moral  point  of  view,  such  an  indul- 
gence is,  and  however  justlv  a  party  may 
be  responsible  for  his  acts,  there  is  no  lav 
for  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime 
been  committed  while  Drew  was  in  a  fit  of 
intoxication,  he  would  have  been  liable  to 
have  been  convicted  of  murder.  As  he 
was  not  then  intoxicated,  but  merely  in- 
sane from  an  abstinence  from  liquor,  he 
cannot  be  pronounced  guilty  of  the  offence. 
The  law  looks  to  the  immediate,  and  not 
to  the  remote,  cause  ;  to  the  actual  state  of 
the  party,  and  not  to  the  cause  whkh  re- 
motely produced  it.  Many  species  of  in- 
sanity arise  remotely  from  what,  in  a  moral 
view,  is  a  criminal  neglect  or  fatilt  of  the 
party,  or  from  religious  melancholy,  undue 
exposure,  extravagant  pride,  ambition,  etc 
Yet  such  insanity  has  alwaj's  been  deemed 
a  sufficient  excuse  for  any  crime  done  under 
its  influence."  United  States  v.  Drew,  5 
Mas.  C.  C.  28.  See  Kradley  v.  State,  31 
Ind.  492;  Fisher  v.  State,  64  Ind.  435; 
Gilloolev  V,  State,  58  Ind.  182 ;  Cluck  v. 
State,  40  Ind.  263;  Jones  v.  Common- 
wealth. 13  Pitts.  L.J.  423;  State  ».  Grcar, 
2Q  Minn.  221  ;  People  v.  Cummins,  47 
Mich.  334;  s.  c,  II  N.  W.  Rep.  134;  Peo- 
ple V,  O'Connell,  62  How.  (N.  Y.)  Pr. 
436;  Cross  V.  State,  55  Wis.  2Cr;  s.  c  12 
N.  W.  Rep.  425;  People  v.  Ferris.  55  Cal. 
589;  s.  c,  2  Crim.  L.  Mag.  18;  Colbath  :•• 
State,  4  Tex.  App.  76;  State  v.  Robinson, 
20  W.  Va.  713  ;  s.  c,  43  Am.  Rep.  799; 
Maconnehev  v.  State,  5  Ohio  St.  77;  United 
States  V.  McGlue^  i  Curt.  C.  C  i ;  Erwin 
V.  .State,  10  Tex.  App.  700;  Renntc's  Case, 
I^w.  C.  C.  76;  U.  V.  Dixon,  11  Cox,  C  C. 
41  ;  R.  7/.  Leigh,  4  Fost.  &  F.  915. 

1.  Ui>stone  V,  People,  18  Rep.  203. 

2.  Bartholomew  r.  People,  114  HI-  605; 
Harris,  (r.  f^  25. 
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them.  !  Thus,  a  necessity  for  defence,  which  is  the  result  of.  an 
attack  on  the  part  of  the  defendant,  cannot  be  made  available  in 
excuse.*  And  contributory  negligence  of  the  party  aggrieved 
may  sometimes  be  pleaded  as  a  defence,  — as  in  larceny,  confiding 
property  to  a  bailee;  in  forgery,  allowing  defendant  to  sign  for 
him ;  permitting  one's  self  to  be  robbed  in  order  to  subject  the 
robber  to  prosecution,  —  but  not  if  the  scheme  is  laid  ,with  the 
view  of  apprehending  the  thief,  unless  legal  rights  are  waived.* 

A  person  negligently  inflicting  a  wound  is  responsible  for  the 
result  of  his  act,  even  though  the  wounded  person  would  have 
recovered  with  better  nursing  and  proper  care.* 

The  concurrent  negligence  of  a  third  person  is  no  defence* 
Insulting  epithets  or  opprobrious  words  will  not  justify  an  assault* 
In  a  case  of  homicide,  it  is  immaterial  whether  or  not  the  deceased 
had  a  right  to  carry  a  pistol ;  so  long  as  he  did  not  attempt  to  use 
it,  defendant  was  not  justified  in  killing  him  for  that  reason.* 

In  an  action  for  perjury,  defendant  cannot  plead  that  he  be- 
lieved what  he  swore  to,  to  be  true,  if  there  was  no  probable  cause 
for  such  belief.® 


1.  State  V,  Hicks,  92  Mo.  431  ;  s.  c,  10 
West.  Rep.  4 1 5.  Vide  tit. "  Self-Def ence," 
ante,  691. 

SeUp&efenee.  — *Mt  may  be  divided  into 
two  general  classes,  to  wit,  perfect  and  im- 
perfect right  of  self-defence.  A  perfect 
right  of  self-defence  can  only  obtam  and 
avail  where  the  party  pleading  tt  acted  from 
necessity,  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the 
necessity  which  required  his  action.  If, 
however,  he  was  in  the  wrong  —  if  he  was 
himself  violating,  or  in  the  act  of  violating, 
the  law  —and  on  account  of  his  own  wrong 
was  placed  in  a  situation  wherein  it  became 
necessary  for  him  to  defend  himself  against 
an  attack  made  upon  himself  which  was 
superinduced  or  created  by  his  own  wrong, 
then  the  law  justly  limits  his  right  of  self- 
defence,  and  regulates  it  according  to  the 
magnitude  of  his  own  wrong.  Such  a  state 
of  case  maybe  said  to  illustrate  and  deter- 
mine what  in  law  would  be  denominated 
the  imperfect  right  of  self-defence.  When- 
ever a  party  by  his  own  wrongful  act  pro- 
duces a  condition  of  things  wherein  it  be- 
comes necessary  for  his  own  safety  that  he 
should  take  life  or  do  serious  bodily  harm, 
then  indeed  the  law  wisely  imputes  to  him 
his  own  wrong  and  its  consequences  to  the 
extent  that  they  may  and  should  be  con- 
sidered in  determining  the  grade  of  offence 
which,  but  for  such  act,  would  never  have 
been  occasioned.  .  .  .  How  far  and  to  what 
extent  he  will  be  excused  or  excusable  in 
law  must  depend  on  the  nature  and  char- 
acter of  the  act  he  was  committing,  and 
which  produced  the  necessity  that  he  should 
flefend  himself.      When    his  mvn  origiiiiil 


act  was  in  violation  of  law,  then  the  law 
takes  the  fact  into  consideration  in  limit- 
ing his  right  to  defence  and  resistance 
whilst  in  the  perpetration  of  such  unlawful 
act.  If  he  was  engaged  in  the  commission 
of  a  felony,  and,  to  prevent  its  commission^ 
the  party  seeing  it,  or  about  to  be  injured 
thereby,  makes  a  violent  assault  upon  him, 
calculated  to  produce  death  or  serious 
bodily  harm,  and,  in  resisting  such  attack, 
he  slay  his  assailant,  the  law  would  impute 
an  original  wrong  to  the  homicide  and  make 
it  murder ;  but  if  the  original  wrong  was,  or 
would  have  been,  a  misdemeanor,  then  the 
homicide  growing  out  of,  or  occasioned 
by,  it,  though  self-defence  from  any  assault 
made  upon  him,  would  be  manslaughter 
under  the  law."  Reed  v.  State,  11  Tex. 
App.  509;  King  V.  State,  13  Tex.  App.  277. 

2.  Parsons  2/.  State,  21  Ala. 301  ;  Thomp- 
son V.  State,  18  Ind.  386;  State  v.  Weaver, 
liusbee  (N.  C.),  9 ;  State  v.  Preslar,  3  Jones 
(N.  C.)  L.  421  ;  State  v.  Covington,  2 
Bailey  (S.  C),  L.  569;  Dodge  v,  Brittain, 
Meigs  (Tenn.),  84;  Alexander  v.  State,  12 
Tex.  540;  Pigg  v.  State,  43  Tex.  108; 
United  States  v.  Foye,  i  Curt.  C.  C.  364 ; 
Reg.  V,  Ady,  7  Carr.  &  P.  140.  See  also 
Desty,  Am.  Crim.  Law,  p.  15,  and  cases 
cited. 

3.  Bowles  V.  State,  38  Ala.  335;  Com- 
monwealth V.  State  (Miss.),  Nov.  1886. 

4.  State  V.  Bantley,  44  Conn.  537  ;  Com- 
monwealth V.  McPiice,  57  Mass.  (3  Cush.) 
181 ;  Reg.  V.  Pym.  i  Cox,  C.  C.  339. 

5.  State  V.  Griffin,  87  Mo.  608;  s.  c,  3 
West.  Rep.  820. 

6.  Commonwealth  ?».  Cornish,  6  Binn. 
(Pa.)  249. 
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5.  Compulsion  and  Duress.  —  For  offences  committed  undcf 
compulsion  and  duress,  the  party  is  not  liable.^ 

X.  Personal  Bights. —  i.  Constitutiofial  Rights.  —  All  persons  in 
.  this  country  possess  certain  constitutional  rights  which  it  is 
declared  by  the  organic  law  "shall  remainin  violate."  Thus, it 
is  a  constitutional  right  of  every  person  accused  of  a  crime  to  be 
tried  by  a  jury  of  his  peers  ;•  he  is  also  entitled  to  a  speedy,  fair, 
and  public  trial,^  and,  as  a  rule,  has  a  right  to  appear  in  person, 
free  from  shackles  or  bonds.* 

a.  Right  to  Trial  by  Jury,  —  The  right  to  a  trial  by  jury  is  a 
sacred  right,  and  one  secured  by  the  guarantees  of  the  constitu- 
tion.^ The  fact  that  the  party  is  not  able  to  obtain  it  in  the 
inferior  court,  is  not  a  deprivation  of  the  right  of  trial  by  jury,  if 


1.  See,  for  a  full  treatment  of  this  ques- 
tion, ante^  "  Criminal  Law,"  XI II.  5,  ** Com- 
puUiun  and  Duress,**  p.  706. 

a.   Har.  Cr.  L  184. 

Jary  for  Trial  ox  Alien.  --  Aliens  are  not 
entitled  to  a  jury  of  one-half  aliens.  Peo- 
ple V.  Chin  Mook  Sow,  51  Cal.  ^97- 

3.  The  Bight  to  a  Pablio  Trial  does  not 
abridge  the  power  of  the  trial  court  in  cer- 
tain emergencies,  as  when  necessary  to 
support  public  morals,  to  expel  a  boisterous 
and  insubordinate  audience,  and  protect  an 
intimidated  or  embarrassed  witness,  and  to 
clear  the  court-room  temporarily  of  all 
but  a  reasonable  and  respectable  number 
of  the  public.  Grimmet  v.  State,  22  Tex. 
A  pp.  36. 

In  Miuoari  it  is  held  that  the  recjuire- 
meiU  th  It  there  shall  Ix:  a  public  trial  is 
fairly  met  if,  without  partiality  or  favor- 
it  is  n«  a  reasonable  portion  of  the  public 
i»  sutfered  to  attend,  notwithstanding  those 
whose  presence  would  be  of  no  service 
to  the  accused  are  excluded  altogether. 
Where,  for  a  short  time  during  the  impan- 
elling of  the  jury,  without  authority  from 
the  court,  two  men  excluded  persons  not 
having  business  in  court  from  the  room, 
and  no  request  was  made  for  the  re-exami- 
nation ot  jurors  accepted  during  this  period, 
no  error  can  be  assigned.  State  v.  Brooks, 
92  Mo.  542;  s.  c,  10  West.  Rep.  697. 

4.  People  V,  Harrington,  42  Cal.  168. 
6.  People  t/.  Fair,  4^  Cal.  146. 

The  right  to  a  trial  m  all  cases  of  felony, 
by  a  common-law  jury  of  twelve  men,  can- 
not be  taken  away  by  the  legislature,  nor 
even  waived  by  the  accused.  Cooley,  Const. 

3»9- 

It  is  held  in  Indiana,  in  a  recent  case, 
that  it  is  not  within  the  power  of  the  legis- 
lature to  deprive  one  accused  of  crime  of 
the  right  to  demand  information  of  the 
nature  of  the  crime  with  which  he  is 
charged.  Riggs  v.  State,  104  Ind.  261; 
3.  c,  2  West.  Rep.  205. 

In  Bhode  Inland  one  charged  under  §  6 
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of  the  statute  is  entitled  to  a  trial  bv  jar)' 
on  any  question  of  fact  arising  unaer  ihe 
complaint ;  and  under  the  former  ci>nvio 
tion  with  which  he  may  be  charged,  the 
right  of  trial  by  jury  has  been  secured  to 
him,  and  the  statute  does  not  therefore 
violate  provisions  of  the  State  constito* 
tion  which  secure  the  right  of  trial  by  jury. 
State  V.  Flynn  (R.  L),  5  N.  Eng.  Kep. 

The  Miisonri  Revised  Statutes,  sect. 
1903,  giving  the  State  the  right,  in  certain 
localities,  of  peremptorily  challenging  a 
larger  number  of  persons  than  it  possesses 
in  other  localities,  does  not  deprive  d^ 
fendant  of  any  right, and  is  constitutional; 
and  the  fact  that  the  statute  applied  to  all 
cities  having  a  population  of  over  a  hun- 
dred thousand  inhabitants  does  not  make 
it  a  si^ecial  law,  and  unconstitutional. 
State  V,  Havi's.  88  Mo.  344;  s.  c,  4  West. 
Rep.  666. 

ProviBiou  of  United  States  Oomtluttatt 
respecting  accusations  and  trials  do  not 
apply  to  prosecuiions  under  State  laws,  or 
prohibit  States  proceeding  by  information. 
State  V.  Boswell,  104  Ind.  541 ;  s.  c.,  2 
West.  Rep.  726 ;  Shular  r.  State,  105  Ind. 
289;  s.  c,  2  West.  Rep.  805. 

Entering  Voll.  Proe.  —  After  the  jury  is 
impanelled  in  a  criminal  action,  the  State 
cannot  enter  a  votl.  pros,  without  the  con* 
sent  of  the  accused.  State  v,  Thompson, 
9S  N.  C.  596. 

The  constitutional  rule  which  prohibits 
non-jury  trial  in  felony  cases,  even  upon 
the  plea  of  guilty,  does  not  extend  to  mis- 
demeanors, or  trials  for  violating  city  ordi- 
nances. Wong  V.  Astoria,  13  Oreg.  53^' 
Moore  v.  State,  22  Tex.  App.  117. 

The  Aetion  of  a  PoUoe  Kagutrftte  m 
committing  a  minor  child  to  the  industrial 
school  does  not  amount  toacriminal  pro*^ 
cution,  nor  to  procedure  according  to,  ^ 
course  of  the  common  law ;  and  themjn^f* 
therefore,  is  not  entitled  to  a  trial  by  F^- 
Ex  parte  Ah  Peen,  51  Cal.  28a 
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provision  is  made  whereby  it  can  be  secured  upon  an  appeal  by  a 
reasonable,  simple  procedure.*  But  the  trial  must  be  by  a  jury 
of  twelve  and  not  a  less  number,  although  defendant  consent 
thereto.'  , 

(i)  Right  to  a  Speedy  Trial.  —  In  prosecutions,  the  accused  has 
a  right  to  a  speedy  trial  by  a  jury  of  the  vicinage."* 

(2)  Right  to  a  Fair  Trial,  — All  persons  accused  of  crime  are 
entitled  to  a  fair  trial. 

The  constitutional  right  of  a  person  accused  of  crime  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  behalf*  is 
excepted  out  of  the  general  powers  of  government,  and  all  laws 
interfering  with  that  right  are  void.  Hence  a  statute  which  per- 
mits the  prosecuting  attorney  to  admit  that  the  absent  witness 
would  testify  to  the  facts  as  set  forth  in  the  affidavit  on  motion 
by  defendant  for  a  continuance,  were  he  personally  present,  and 
thereby  compel  defendant  to  go  to  trial  without  the  benefit  of  his 
testimony,  is  void.^ 


1.  Wong  V.  Astoria,  13  Oreg.  538;  Moore 
V.  State,  22  Tex.  A  pp.  538. 

2.  People  V.  Guidici,  100  N.  Y.  503 ;  s.  c, 
I  Cent.  Rep.  721,  722. 

S.  Const.  1820,  art.  XIir.sec.9;  Consts. 
1865,  1875.  f{e  McDonald,  19  Mo.  App. 
370;  s.  c  I  West.  Rep.  691,  693. 

4.  See  Ex  parte  Marmaduke  (Mo.),  8 
West.  Rep.  57 J. 

5.  State  V,  Berkley,  92  Mo.  41 ;  s.  c,  10 
West.  Kep.  67. 

In  the  above  case  the  court  say,  **  From 
whence  does  the  legislature  derive  the 
power  to  den^  the  simple  right  conferred 
by  the  organic  law,  and,  in  lieu  thereof, 
com  pel  the  accused  to  accept  such  a  beg- 
garly substitute  as  §  1886  offers  ?  If  such 
legislation  is  valid,  then  there  is  no  bound- 
ary and  no  limit  imposed  by  the  constitu- 
tion which  may  not  be  overridden  and 
destroyed  in  the  same  way  whenever  the 
legislature  so  wills  it.  1  have  already 
suggested  the  inestimable  value  to  the 
accused  of  having  the  testimony  of  his 
witnesses  delivered  ore  ienus  at  the  time 
and  place  of  his  trial.  All  the  sapes  of 
the  law  have  so  regarded  it.  Speakmg  on 
this  subject  Blackstone  observes,  *This 
open  examination  of  witnesses,  viva  voce, 
in  the  presence  of  all  mankind,  is  much 
more  conducive  to  the  clearing-up  of  truth 
•than  the  private  and  secret  examination 
taken  down  in  writing  before  an  officer  or 
his  clerk,  .  .  .  where  a  witness  may  fre- 
quently depose  that  in  private  which  he 
will  be  ashamed  to  testify  in  a  public  and 
solemn  tribunal.  .  .  .  Besides,  the  occa- 
sional questions  of  the  judge,  the  jury,  and 
the  counsel,  propounded  to  the  witness  on 
a  sudden,  will  siit  out  the  truth  much  better 
than  a  formal   set  of  interrogatories  ])re- 
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viously  penned  and  settled;  and  the  con- 
fronting of  adverse  witnesses  is  also  another 
opportunity  of  obtaining  a  clear  discovery, 
which  can  tiever  be  had  upon  anv  other 
method  of  trial.  ...  In  short,  oy  this 
method  of  examination,  and  this  only,  the 
persons  who  are  to  decide  upon  the  evi- 
dence have  an  opportunity  of  observing 
the  quality,  age,  education,  understanding, 
behavior,  and  inclinations  of  the  witness; 
in  which  points  all  persons  must  ap]  ear 
alike,  when  their  deposititms  are  reduced 
to  writing,  and  read,  to  the  judge  in  the 
absence  of  those  who  made  them  ;  and  yet 
as  much  may  be  frequently  collected  from 
the  manner  in  which  the  evidence  is  deliv- 
ered as  from  the  matter  of  it,*    3  Cooiey's 

Bl-  373- 

•*  Touching  the  same  matter  Starkie  says, 
'  In  these,  as  in  so  many  other  cases,  it  is 
for  the  jury  to  estimate  the  degree  of  in- 
fluence oy  which  the  testimony  of  a  witness 
is  likely  to  be  corrupted,  and  to  determine 
whether,  under  all  the  circumstance>,  he 
may  be  the  witness  of  truth.  In  arriving 
at  this  conclusion,  a  consideration  of  the 
demeanor  of  the  witness  upon  the  trial, 
and  of  the  manner  of  giving  his  evidence, 
both  in  chief  and  upon  cross  examination, 
is  oftentimes  not  less  material  than  the 
testimony  itself.  An  over-forward  and 
hasty  zeal  on  the  part  of  the  witness  in 
giving  testimony  which  will  benefit  the 
partv  whose  witness  he  is  :  his  exaggeration 
of  circumstances;  his  reluctance  in  giving 
adverse  evidence ;  his  slowness  in  answer- 
ing; his  evasive  replies;  his  affectation  of 
not  hearing  or  not  understanding  the  ques- 
tion, for  the  purpose  of  paining  time  to 
consider  the  effect  of  his  answer;  precipi- 
tancy in  answering,  without  waiting  to  heai 
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b.  Right  to  Day  in  Court,  —  Another  of  the  constitutional  rights 
of  every  person  is  the  right  to  a  day  in  court,  for  no  man  can  be 
condemned  without  an  opportunity  to  be  heard  in  his  own  defence.* 

c.  Right  to  be  confronted  by  Witnesses,  —  The  right  to  be  con- 
fronted by  the  witnesses  against  him  is  also  a  right  accorded  to 
all  persons ;  but  the  constitutional  provision,  that  accused  shall  be 
confronted  with  witnesses  against  him,  does  not  apply  to  the  proof 
of  facts  in  their  nature  purely  documentary,  and  which  can  only 
be  proved  by  the  original  or  an  officially  certified  copy.' 

2.  Other  Rights,  —  Among  the  rights  of  the  accused  which  are 
not  regarded  as  constitutional  rights,  are  (i)  a  right  to  a  copy  of 
the  indictment  and  a  list  of  the  grand  jurors,  (2)  to  be  present 
at  the  trial,  (3)  to  a  severance,  and  (4)  to  compel  election  between 
counts. 


or  to  understand  the  nature  of  the  ques- 
tion; his  inability  to  detail  any  circum- 
stances wherein,  if  his  testimony  were 
untrue,  he  would  be  open  to  contradiction, 
or  his  forwardness  in  minutely  detailing 
those  where  he  knows  contradiction  to  be 
impossible;  an  affectation  of  indifference, 
—  are  all  to  a  greater  or  less  extent  obvious 
marks  of  insincerity.  On  the  other  hand, 
his  promptness  and  frankness  in  answering 
questions  without  regard  to  consequences, 
and  especially  his  unhesitating  readiness 
in  stating  all  the  circumstances  attending 
the  transaction,  by  which  he  opens  a  wide 
field  for  contradiction  if  his  testimony  be 
false,  are,  as  well  as  numerous  others  of  a 
similar  nature,  strong  internal  indications 
of  his  sincerity.  The  means  thus  afforded 
by  a  viva  voce  examination,  of  judging  of 
the  credit  due  to  witnesses,  especially  where 
their  statements  conflict,  are  of  incalculable 
advantage  in  the  investigation  of  truth ; 
they  not  unfrequently  supply  the  only  true 
test  by  which  the  real  characters  of  the 
witnesses  can  be  appreciated.'  Starkie, 
Ev.  (9th  ed.)  727,  728. 

"  Elsewhere  the  same  learned  author  ob- 
serves, *  As  the  depositions  of  dead  or 
absent  witnesses  are,  in  point  of  law,  of  a 
secondary  nature  to  the  viva  voce  testimony 
of  witnesses  subjected  to  the  ordeal  of 
cross-examination,  so  are  they  inferior  and 
weaker  in  point  of  force  and  effect:  so 
true  is  it  that  a  witness  will  frequently  de- 
pose that  in  private  which  he  would  be 
ashamed  to  certify  before  a  public  tribunal. 
It  is  by  the  test  of  a  public  examination, 
.iiul  by  that  alone,  that  the  credit  of  a  wit- 
Villus,,  both  as  to  honesty  and  ability,  can  be 
thoroughly  tried  and  appreciated.  Nam 
minus  ohstitisse  videtur  pudor  inter  paucos 
it^natores  is  an  ancient  and  a  powerful 
observation  in  favor  of  oral  testimony.* 
Starkie,  766." 

Chief  Justice  Marshall  says,  "The  right 
of  ail  accused  person  to  the  process  of  the 
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court  to  compel  the  attendance  of  wit- 
nesses, seems  to  follow,  necessarily,  from 
the  right  to  examine  thoSe  witnesses;  and 
whenever  the  right  exists,  it  would  be 
reasonable  that  it  should  be  accompanied 
by  means  of  rendering  it  effectual.  .  . . 
The  genius  and  character  of  our  laws  and 
usages  are  friendly,  —  not  to  condemnation, 
at  all  events,  but  to  a  fair  and  impartial 
trial ;  and  they  consequently  allow  to  the 
accused  the  right  of  preparing  the  means 
to  secure  such  a  trial.  .  .  .  The  Constitu- 
tion and  laws  of  the  United  States  will 
now  be  considered  for  the  purpose  of  as- 
certaining how  they  bear  upon  the  question. 
The  sixth  amendment  to  the  Constitution 
gives  to  the  accused  in  all  criminal  prose- 
cutions a  right  to  a  speedy  and  public  trial, 
and  to  compulsory  process  for  obtaining 
witnesses  in  his  favor.  The  right  given  by 
this  article  must  be  deemed  sacred  by  the 
courts ;  and  the  article  should  be  so  con- 
strued as  to  be  something  more  than  a 
dead  letter.**     i  Burr,  Tr.  158, 159. 

Section  1886  is  equally  obnoxious  to  §  i 
of  the  fourteenth  amenament  to  the  Con- 
stitution of  the  United  States,  which  for- 
bids any  State  to  deny  to  any  person  the 
equal  protection  of  the  laws.  Slate  v. 
lierkley,  92  Mo.  41 ;  s.  c,  10  West  Rep. 
67. 

1.  See  Baltimore  &  O.  R.  R.  r.  Wag 
ner,  43  Ohio  St.  75 ;  s.  c,  F  West.  Rep. 
87. 

2.  People  V.  Dow  (Mich.),  7  West.  Rep. 
897.  898. 

Amendment  to  tne  United  States  Con- 
stitution, requiring  the  accused  to  be  con- 
fronted with  the  witnesses  against  him,  is 
not  applicable  to  trials  in  State  courts  for 
State  offences.  The  similar  provision  m 
the  bill  of  riphts  of  the  State  of  New  Vork 
is  satisfied  if  the  accused  has  been  once 
confronted  with,  and  had  opportunity  to 
cross-examine,  the  witness.  People  »•  P^*** 
hollow,  42  Hun  (N.  Y.),  103. 
J 
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a.  To  Copy  of  Indictment  and  List  of  yurors.  —  A  copy  of  the 
indictment,  together  with  the  names  of  the  grand  jurors  who  com- 
posed the  jury  returning  such  bill,  must  be  served  upon  the 
accused  before  he  can  be  required  to  proceed  to  trial.*  But  if 
the  defendant  proceed  to  trial  without  objection  that  a  copy  of,  the 
indictment  and  list  of  jurors  was  not  served  on  him,  the  pre- 
sumption is  conclusive  that  they  were  served.*  But  an  accused 
whose  case  is  fixed  for  th^  second  week  of  the  term,  has  not  the 
right  to  require  service  of  the  list  of  jurors  drawn  for  the  third 
week  of  the  term;^  and  objection  that  the  indictment  and  list  of 
jurors  was  not  served  on  defendant  should  be  taken  before  trial.* 

b.  Right  to  be  present  at  Trial,  —  The  defendant  has  a  right  to 
be  present  at  the  trial,*  unless  he  forfeits  such  right  by  miscon- 
duct, and  his  removal  from  the  court-room  is  a  necessity ;  ® 
although  a  plea  of  not  guilty  may,  in  some  States,  be  properly 
entered  by  defendant's  counsefin  his  absence.' 

The  defendant  must  be  present  when  evidence  is  given  against 
him.*  Thus,  it  is  held  that,  examining  the  jurors  when  the  accused 
was  not  personally  present,  is  not  a  mere  irregularity,  not  review- 
able unless  some  actual  prejudice  to  defendant  is  made  to  appear, 

1.  ItisumeoesiaryfortheBeoordtoshow  each  and  every  material  step  taken  during 

that  a  copy  of  the  indictment  and  list  of  the  trial,  up  to  the  time  when  the  verdict 

jurors  was  served  as  required  by  the  statute,  is  to  be  received,  when  the  particular  steps 

Compliance  with  the  statute  will  be  pre-  mentioned  in  the  statute,  of  receiving  and 

sumed.     Patterson  v.  State,  48  N.  I.   L.  entering  the  verdict,  may  be  taken  m  his 

(19  Vr.)  381;  s.  c,  3  Cent.  Kep.  486;  Re  absence,  if  the  same  is  wilful  and  voluntary. 

Esmond  (D.  C),  3  Cent.  Rep.  520.  Impanelling  and  examining  the  jury  is  a 

Texas  Praotiea. —  Article  01 7  of  the  Code  material,  substantive,  and  important  step 

of  Criminal  Procedure   requires  no  more  "during  the  trial,"  within  the  meaning  of 

than  that  the  names  of  all  the  jurors  sum-  this  section.     For  every  purpose  involved 

moned  under  the  special  venire  shall   be  in  the  requirement  of  defendant's  presence, 

served  upon  the  defendant  more  than  one  where  the  indictment  is  for  a  felony,  the 

day  before  the  case  is  called  for  trial.    The  trial  commences  at  least  when  the  work  of 

provisions  of  the  said  article  are  not  sub>  impanelling  a  jurv  begins.    State  v.  Crocket 

verted  by  the  mere  fact  that  the  certified  (Mo.),  6  West.  Kep.  651. 

copy  served  on  the  defendant  contained  Viewing  PremiBes  without  ]>efeiidant.  — 

other  names  which  were  erased.     Murray  Power  of  the  court  in  a  criminal  action  to 

V.  State,  21  Tex.  App.  466.  allow  a  jury  to  view  the  premises,  —  Code 

3.  Pattersons.  State,  48  N.J.  L.  (19  Vr.)  Crim.  Proc.  sees.  411,  412.     It  cannot  be 

'T^\\  s.  c,  ;3  Cent.  Rep.  486.  done  in  the  absence  of  the  defendant  and 

MlasoiiriFraetiee.  —  The  names  of  per-  his  counsel.    People  v.  Palmer,   43  Hun 

sons  summoned  under  a  special  venire  for  (N.  Y.),  397;  People?^.  Lowrey,70  Cal.  103. 

a  case  tried  in  the  criminal  court  of  the  city  6.  But  see  infra^  "  Waiver  of  Rights." 

of  St.  I^uis  need  not  be  furnished  by  the  The  Bight  of  the  Acoosed  to  be  heard  in 

jury    commissioned.     State  v.  Hayes,  88  Person,  however,  applies  only  to  the  nisi 

Mo.  344;  s.  c,  2  West.  Rep.  no.  prisi  court.    Tooke  v.  State  (Tex.  App.), 

3.   .State  V,  Pierre,  38  La.  An.  91.  Jan.  1887. 

4.'  Re  Esmond  (D.  C),  3  Cent.  Rep.  520.  7.  State  v,  Jones,  70  Iowa,  505. 

5.  It  is  not  essential  that  accused  should  8.  Shular  v.  State,  105  Ind.  289:  s.  c,  5 

be  present  at  the  filing  and  trial  of  motions  West.  Rep.  8of . 

and  pleas  not  involving  the  question  of  Objeotion  not  made  on  Trial  is  waived. — 

guilt  or  innocence  on  the  merits.    State  v.  In  Boggs  v.  State,  8  Ind.  463,  it  was  held 

Gonsoulin,  38  La.  An.  459.  that  an  objection   that   a   deposition   was 

Kissoori  Practice. —  In  all  cases  of  fel-  taken  without  the  consent  of  the  accused 

ony,  Missouri  Revised  Statutes,  sec.  1891,  was  waived  by  a  failure  to  make  it  in  the 

makes    it    necessarv    that   the    defendant  trial  court.     .Shular  v.  Stale,  105  Ind.  2S9; 

should  be  personally  present  in  court  at  s.  c,  5  West.  Rej).  801. 
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but,  on  the  contrary,  is  a  breach  and  infringement  of  the  statute 
requiring  the  accused  to  ba  personally  present  at  this  step  during 
the  trial,  and  prejudice  under  such  circumstances  is  presumed* 

c.  Right  to  a  Severance,  —  Severance  upon  the  request  of  any 
one  of  several  defendants  jointly  indicted  is  a  matter  of  right  when 
the  application  therefor  has  been  made  in  conformity  with  the 
statutes.*  And  when  a  defendant  has  been  denied  the  benefit  of 
certain  testimony  by  reason  of  a  refusal  of  the  trial  judge  to  grant 
a  severance,  and  it  can  be  seen  that  probable  injustice  has  been 
done  the  defendant  by  depriving  him  of  the  said  testimony,  anew 
trial  will  be  granted.® 

The  court  may  expressly  suggest  separate  trials,  and  defendants 
may  demand  a  separate  trial  ;*  but  after  having  elected  to  be 
tried  jointly,  and  after  evidence  has  been  heard  on  the  trial,  it 
is  then  too  late  for  either  of  the  defendants  to  demand  a  sever- 
ance, and  to  insist  upon  the  right  *to  be  tried  severally.* 

A  prisoner  may  be  ordered  by  the  court  to  be  tried  separately 
from  others  indicted  with  him.® 

d.  Right  to  compel  Election  between  Counts,  —  Separate  offences 
of  the  same  nature,  charged  in  separate  counts,  may  be  inchided 
in  the  same  indictment ;  '^  and  several  indictments  preferred  at 
different  times,  but  alleging  the  same  facts  in  different  forms, 
will  be  treated  as  separate  counts  of  one  indictment.*  But  a  felony 
and  a  misdemeanor,  growing  out  of  the  same  transaction,  cannot 
be  charged  in  separate  countS  in  the  same  indictment* 

Where  all  the  counts  in  an  information  are  manifestly  based 
upon  one  and  the  same  transaction,  it  will  be  assumed  that  it  was 
the  intention  to  charge  but  one  offence.*® 

1.  State  V.  Crocket  (Mo.),  6  West.  651.     upon  for  a  conviction.    Clark  v.  State,  47 
Bight  of  Aoonied  to  argneby  Connsel   N.  J.  L  (18  Vr.)  556;  s.  c,  4  CentRe]x 

bef  ire  the  Jory  both  upon  the  law  and  the  806. 

fact,  see   this  title,  iufra^  XVII.  "  Argu-  8.  State  v.  Brown,  05  N.  C.  685. 

ment  of  Counsel."  9.  Burk  v,  Statt,  2  Harr.  &  J.  (Md.)426; 

2.  Willey  v.  Slate,  22  Tex.  App.  408.  Hays  v.  People,  i  I  hll  (N.  Y  ),  352;  Com- 

3.  Watson  v.  State,  16  Lea  (Tenn.),  604.  monwealth  v.  Thompson,  116  Mass.  148; 

4.  Shular  t'.  State,  105  Ind.  289;  s.  c,  2    Stevens  v.  Stale  (Md.),  5  Cent.  Rep.  586. 
West.  kep.  801.  10.  State  v,  Glidden,  55  Conn.  46;  s.c. 

6.  Trowbridge  v.  State,  74  Ga.  431.  3  New  Eng.  Rep.  K49. 

Vew  York  Practice. —  Under  New  York  Thus,  where  defendant  was  arraigned 

Code  Crim   Proc.  sec.  462,  a  prisoner  may  upon    an    information    containing  three 

he  ordered  by  the  court  to  be  tried  sepa-  counts,  the    first    charging    murclcr  of  a 

ratelv    from    others    indicted    with    him.  female,  and    the  second  alleging  female 

People  V,  Clark,  102  N.  Y.  735;  s.  c,  3  quick   with   child,  and   no  objection  was 

Cent   Rep.  801.  taken  to  the  form  of  the  information,  a|>on 

6.  People  V.  Clark,  103  N.  Y.  735;  s.  c,  the  trial  of  the  information  the  people  cu^ 
3  Cent.  Kep.  80 r.  not  be  compelled  to  elect  upon  which  of 

7.  State  V.  Frazier  (Me.),  3  New  Eng.  the  counts  thev  would  relv.  Peoples. Mc- 
Rej).  629.  Dowell  (Mich  j,  5  West.  kep.  777- 

Where  the  defendant  has  been  acquitted  '    In  this  case  the  court  said,  "Ikforeim- 

under  a  certain  cmnit  in  an  indictment,  it  panelling  the  jury  for  the  trial,  respondents 

cannot  be  urged  as  error  that  the  trial  court  counsel  asked  that  the  people  be  compelled 

refused  to  compel  the  prosecution  to  elect  to   elect  upon  which  of  the  counts  they 

as  to  which  of  the  several  transactions  set  should  rely.     The  court  declined  to  grant 

out   in   that  count   the   State  would   relv  the  request,  and  respondent  excepted.  We 
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Where  an  indictment  contains  two  counts,  one  for  larceny,  and 
one  for  receiving  stolen  goods,  which  relate  to  the  same  transac- 
tion, the  prosecution  will  not  be  required  to  elect  on  which  count 
a  conviction  will  be  asked.*  But  where  an  indictment  consists  of 
two  counts,  each  of  which  is  sufficient  as  an  indictment  for  simple 
larceny,  the  defendant  cannot  require  the  State  to  elect  and  try 
him  on  one  count  only,  unless  it  appears  that  the  counts  charge 
separate  and  distinct  offences.'*  ' 

Where  counts  are  for  different  felonies  connected  with  one. 
transaction,  or  where  one  felony  is  set  out  in  various  yvays  in  the 
different  counts  to  meet  the  varying  forms  of  proof,  no  election 
of  counts  will,  in  ordinary  circumstances,  be  required.*  And 
where  a  party  is  indicted  for  a  given  offence,  he  is  bound  by  law 
to  take  notice  of  whatever  offence  he  may  be  convicted  of  there- 
under, as  the  law  governing  the  subject-matter  and  practice  then 
stands.* 

e.  Waiver  of  Rights. — A  defendant  cannot,  without  express 
statutory  authority,  waive  his  right  to  a  trial  by  jury  on  a  plea  of 
not  guilty.*     However,  if  a  defendant  elects  to  take  depositions 


think  the  ruling  was  right  under  the  de- 
cisions of  this  court."  Stuart  v.  People,  42 
Mich.  257 ;  People  v.  Sweeney,  J55  Mich. 
586;  People,?/.  Sessions,  58  Mico.  594; 
People  V.  Annis,  13  Mich.  511;  Turner  z/. 
People,  33  Mich.  363 ;  People  v,  McKinney, 
10  Mich.  54.  See  also  Jennings  v.  Com- 
monwealth, 34  Mass.  (17  Pick  )  80;  United 
States  V,  Furlong.  18  U.S.  (5  Wheat.)  184; 
hk.  5,  L.  ed  64;  i  Arch.  Cr.  Pr.  292,  295; 
Commonwealth  v,  Hawkins,  69  Mass.  (3 
Gray)  464;  People  v.  McDowell  (Mich.), 
5  West.  Rep.  777. 

GohaMtiog  with  more  than  one  Woman 
within  the  meaning  of  the  Act  of  March 
22,  1882,  is  a  single  continuous  offence  sub- 
ject to  but  one  indictment  or  prosecution 
tor  all  the  time  prior  to  such  indictment  or 
prosecution.  Ex  parte  Snow,  I20  U.  S. 
274 ;  b)c.  30,  L.  ed.  658. 

1.  Andrews  v.  People,  117  111.  195;  s.  c, 
4  West.  Rep.  139. 

3.  Stale  V,  Halida,  28  W.  Va.  499. 
8.  Andrews  v.  People,  117  111.  195;  s.  c, 

4  West.  Rep.  139,  141. 

Texas Pootrine.— When  several  counts 
in  the  ScLme  indictment  are  substantially 
for  the  same  offence,  and  are  introduced  for 
the  purpose  of  meeting  the  evidence  as  it 
may  transpire,  the  State  will  not  be  re- 
quired to  elect  on  which  it  will  rely. 
Green  v.  State,  21  Tex.  A  pp.  64. 

4.  State  V.  Hurk,  89  Mo.  669;  s.  c,  6 
West.  Rep.  669. 

d.  State  V.  Maine,  27  Conn.  281 ;  Hill 
V,  People,  16  Mich.  351 ;  Neales  v.  State, 
10  Mo.  498;  Wilson  V  State,  l6  Ark.  601 ; 
Dillingham  v.  State,  5  Ohio  Sl  283;  Wil- 
liams V.  State,  12  Ohio  St.  C22;  State  7- 
4C.  ofL.  — 52  81 


Lockwood,  43  Wis.  403;  Bond  v.  State, 
17  Ark.  290;  People  v.  Smith,  9  Mich. 
193;  League  v.  State.  36  Md.  259.  See 
State  V.  Mansfield,  41  Mfo.  470 ;  C<iopcr  v. 
State,  2\  Ark.  228;  State  v.  Kaufman,  20 
Alb.  L.  J.  291.    See  also  Couley,  Const. 

la  California.  —  The  point  that  the  de- 
fendant could  not,  by  pleading  guilty,  waive 
a  trial  by  jury,  is  answered  adversely  to 
him  bv  the  decision  in  People  v  Noll,  20 
Cal.  164. 

In  Indiana.  —  A  party  in  a  criminal  ac- 
tion may  waive  his  constitutional  rights. 
Shularf.  State,  105  Ind.  289;  s.  c,  2  West. 
Rep.  80s 

In  Texas.  —  Under  Code  Crim.  Proc. 
art.  535,  defendant  has  a  right  to  waive  a 
jury,  and  enter  a  plea  of  guilty.  Moore  v. 
State,  22  Tex.  A  pp.  117. 

Waiver  of  Trial  by  Jury.  —  Where  one 
accused  in  a  criminal  case  of  felony  waives 
a  trial  by  jury,  and  is  tried  by  consent  by 
the  court,  and,  upon  a  finding  of  guilty  on 
such  trial,  is  sentenced,  and  undergoes  the 
punishment,  such  conviction,  even  if  erro- 
neous, is  not  a  nullity,  and  cannot  be  col- 
laterally questioned.  Kclky  v.  People,  115 
111^83;  s.  c.  3  West.  Rep.  45 

Waiver  of  fiight  to  be  present  at  Trial. 
It  ha-  been  keld\v\  Ohio  and  Indiana,  that 
the  presence  of  the  accused  at  his  trial  for 
a  felony  is  a  personal  right  which  he  may 
waive ;  and,  if  he  vr>luniahly  ab'^ents  him- 
self, the  trial  may  proceed,  and  verdict  be 
rendered  in  his  absence.  Fight  v.  State, 
7  Ohio  (pt.  i),  180;  McCorkle  v.  State,  14 
Ind.  39;  s.  c,  16  Ind.  537. 

But  the  contrary  is  the  prevalent  rule. 


PenoDAl  BS^ts. 


CRIMINAL  PROCEDURE, 


Change  of  7«iae. 


under  the  statute,  he  concedes  to  the  State  a  like  privilege,  thus 
waiving  his  constitutional  privilege. '^ 

XL  CSiange  of  Venue.  —  When  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  venue  is  laid,  the  court  will,  upon 
an  affidavit  stating  that  fact,  permit  a  suggestion  to  be  entered  on 
the  record,  so  that  the  trial  may  be  had  in  an  adjacent  county.* 
The  application  for  a  change  of  venue  is  addressed  to  the  sound 
discretion  of  the  court,*  the  exercise  of  which  must  be  reason- 
state  V,  Ilurlburt,  i  Root  (Conn.),  90;  Veatch  v.  State,  6  Ind.  291;  Morris  p. 
People  V,  Perkins,  i  Wend.  (N.  V.)  91;  State,  i  Blackf.  (Ind  )  37;  United  Sutes 
Prine  v,  Comm<in wealth,  6  Harris  (Pa.),  v.  Perez,  22  U.  S.  (9  Wheat)  579;  bk.6,  L 
103;  Sute  V,  Hughes,  2  Ala.  102;  Cole  ed.  165;  State  v.  Davis,  80  N.  C.  ;^4; 
7f.  State,  5  Eng.  (Ark.)  318;  Clark  v.  State,    Conn  v.  Arnold,  6  Cr.  L.  Mag.  61 ;  \jtsaX\t 

4  Humph  (Tenn.)254;  Ni>maque  z'.  Peo-   v.  State,  18  Ohio  St.  390;  Livingston  r. 
pie,  Breese  (111.),  109;  People  v.  Kuhler,    Commonwealth,     14    Gratt.    (Va.)    593; 

5  Cal.  72.  United  States  v.  Harding,  i  Wall.  Jr.  C. 
It  is  now  provided  by  statute,  in  Ohio,    C.  127  ;   State  v.  .McCord,  3  Kan.  232; 

that  if  the  defendant  escapes  or  forfeits  his  s.  c,  i2  Am.  Rep.  469. 
recognizance  after  the  jury  are  sworn,  the  2.  See  Roscoe*s  Cr.  £v.  260. 
trial  shall  proceed  and  the  verdict  be  re-  8.  People  v.  Perdue,  49  Cal.  425,  4^7; 
ceived  and  recorded.  If  the  trial  is  fi»r  People  v.  Mahoney,  18  Cal.  186;  People 
misdemeanor,  the  sentence  shall  also  be  v.  Fisher,  6  Cal.  155;  Dronberger  s'.  State 
pronounced  in  hi.s  absence;  but  if  for  (Ind.),  11  West.  Rep.  106;  People  r. 
felony,  the  case  shall  be  continued  until  Congleton,  44  Cal.  95;  Sloan  v.  Smith,  3 
the  convict  appears  in  court  oris  retaken.  Cal.  410;  Spittorff  v.  State,  108  Ind.  171 ; 
74  Ohio  L.  350  The  Kentucky  Ciiminal  s  c.,6  West.  Rep.  307;  Martin  r.  State.  21 
Code,  §  183,  has  the  same  provision  as  to  Tex.  App.  i ;  People  v,  Yoakum,  53  Cal. 
the  trial  of  felonies^  except  that  in  such  567;  Williams  2/.  State,  48  Ah. 85;  Taylor 
case  it  is  at  the  option  of  the  prosecuting  v.  State,  48  Ala.  180;  McPherson  v.  Sute, 
attorney  whether  the  trial  shall  proceed  or  29  Ark.  225 ;  Brinkley  t*.  State,  54  Ca,  371 ; 
not.  The  statute  of  Indiana  provides  that  People  v,  Harris,  4  Denio  (N.  Y.),  150; 
no  person,  prosecuted  tor  an  offence  pun-  Peoples/.  Webb,  i  Hill  (N.  Y.),  179;  Manlv 
ishable  by  death  or  imprisonment,  shall  be  v.  State,  52  Ind.  215 ;  Bissot  v.  State,  53  Ina. 
tried  unless  personally  present  during  the  40S;  States/.  Spurbeck,  44  Iowa, 667;  State 
trial.  Act  of  1852,  in  Rev.  Stat.  (1876),  z^.  0*Rourke,  55  Mo.  440;  States.  Lawthcr, 
pp.  397,  398.  The  Illinois  statute  leaves  65  Mo.  454;  State  v,  Bohan,  15  Kan.  407; 
the  rule  as  at  conimon  law.  In  Iowa  and  State  r.  Adams,  20  Kan,  311;  State  r. 
Michigan,  the  statute  provides  that  no  per-  Coleman,  8  S.  C.  237 ;  Auschicks  v.  State, 
son  indicted  for  felonv  shall  be  tried  unless  45  Tex.  148;  Martin  v.  State,  35  Wis.  294; 
personally  present.  Harris,  Cr.  L.  (Force's  Stale  v.  Rowan,  35  Wis.  303. 
ed.)  301.  In  Alabama.  —  An   application    for   ^ 

1.  Shular  v.  State,  105  Ind.  289 ;  s.  c,  5  change  of  venue,  in  a  criminal  case,  is  re 
West.  Rep.  801.  quired  to  be  made  "as  early  as  practicabk 

This  doctrine  is  firmly  supported  by  the  before  the  trial."  Code,  sec  491 1.  And  it 
authorities.  In  addition  to  those  cited  in  comes  too  late  when  n^ade  after  several 
that  case  may  be  cited  the  following  :  Wil-  postponements  of  the  case,  after  an  appli- 
liams  V.  State,  61  Wis.  281 ;  Wills  7/.  State,  cation  for  a  continuance  has  been  over- 
73  Ala.  362 ;  State  v.  Wagner,  78  Mo.  644;  ruled,  after  the  witnesses  have  been  sworn 
Hancock  v.  State,  14  Tex.  App.  392.  and  put  under  the  rule,  and  after  the  soli- 

A  striking  il-ustration  of  the  doctrine  citor  has  expressed  himself  satisfied  with  the 
that  a  defendant  in  a  criminal  case  may  jury.  Shackleford  r.  State,  79  Ala.  26. 
waive  a  constitutional  right,  is  supplied  by  tn  California.  —  The  only  provisions  of 
those  cases  which  hold  that,  where  an  ac-  law  for  the  removal  of  the  place  of  trial  U 
cused  takes  a  new  trial  under  a  statute,  \\^  a  criminal  action  are  contained  in  the  Penal 
waives  his  right  to  insist  upon  the  consti-  Code,  commencing  with  sec.  1033;  and  the 
tutional  provision  prohibiting  a  citizen  from  only  ground  is,  tnat  a  fair  and  impartiai 
being  put  in  jeopardy  twice  for  the  same  jury  cannot  be  obtained  in  the  county, 
offence.  It  would  seem  that  if  a  party  Where  the  court  transferred  the  case  to 
takes  a  new  trial  in  a  crimmal  case,  he  another  county  on  the  ground  of  disqualit 
takes  it  on  the  term«j  prescribed  bv  the  cation  of  the  judge,  it  exceeded  its  jurisdic- 
statute,  and  consents  to  be  placed  in  the  tion.  Bias  or  prejudice  of  the  presiding 
same  position  as  if  no  trial  had  been  had.    judge  is  no  legal  ground.   People  v.  Shule:. 
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able,*  to  be  disposed  of  in  furtherance  of  justice  ;*  and  the  order 
of  removal  will  not  be  disturbed  except  in  case  of  gross  abuse  of  • 
discretion.^ 


28  Cal.  49S;  People  v,  Williams,  24  Cal. 
31 ;  People  v.  Mahoney,  18  Cal.  185 ;  Mo 
Cauley  v.  Weller,  12  Cal.  523. 

That  the  judge  previouslY  ^^  ^^  same 
case  made  an  erroneous  ruling,  is  no  evi- 
dence of  the  existence  of  bias  and  prejudice. 
People  7A  Williams,  24  Cal.  31. 

In  Tndinna. — The  granting  or  refusing 
an  application  for  a  change  of  venue  from 
the  county,  under  an  indictment  for  larceny, 
is  within  the  discretion  of  the  court.  Spit- 
torff  V,  State,  108  Ind.  171 ;  s.  c,  6  West. 
Rep.  307. 

In  a  prosecution  for  maintaining  a  public 
nuisance,  a  motion  for  a  change  of  venue 
from  the  county,  on  account  of  the  bias  and 
prejudice  of  the  citizens,  is  addressed  to 
the  discretion  of  the  court.  Dronberger  v. 
State  (Ind.),  11  West.  Kep.  106. 

On  change  of  venue,  the  county  from 
which  the  change  is  made  is  liable  for  the 
payment  of  the  attorney  appointed  to  de- 
fend the  poor  prisoner.  Montgomery  Co. 
V.  Courtney  (Ind ),  2  West.  Rep.  657. 

In  Iowa.  —  An  application  for  a  change 
of  venue  on  the  ground  of  prejudice  in  the 
county  is  addressed  to  the  sound  discretion 
of  the  court.   State  v.  Perigo,  70  Iowa,  657. 

InXentne^.  — When  the  evidence  shows 
that  there  are  reasonable  grounds  to  be- 
lieve that  the  defendant  cannot  have  a  fair 
trial  in  the  county  where  the  offence  was 
committed,  it  is  the  duty  of  the  court  to 
grant  such  change.  Johnson  v.  Common- 
wealth, 82  Ky.  1 16. 

The  adoption  of  the  amendment  of 
April  I,  18S0,  makes  it  no  less  the  duty  of 
the  court  now  as  before  its  adoption,  to 
grant  the  order.  Johnson  v.  Common- 
wealth, 82  Ky.  1 16. 

In  lUBfonn. —  A  presiding  judge  duly 
elected  and  qualified  under  Rev.  Stat.  1879, 
§§  1 106,  X 107,  in  the  absence  of  the  regular 
judge,  is  a  judge  within  the  meaning  of 
§  1878  of  the  statute,  and  equally  incom- 
petent as  the  regular  judge  of  said  court 
to  proceed  to  hear  and  try  a  criminal  cause, 
when  the  affidavit  as  to  prejudice  of  the 
judge  has  been  made  in  compliance  with 
the  requirements  of  said  section.  State  v, 
Shipraan  (Mo.),  12  West.  Rep.  no. 

The  statute  confers  no  authoriiv  to  award 
a  change  of  venue  to  another  circuit,  where 
the  ground  of  the  application  is  the  preju- 
dice of  the  inhabitants  of  the  county  in 
which  the  cause  is  pending.  State  v.  Ga-, 
briel,  88  Mo.  631 ;  s.  c,  5  West.  Rep.  340. 

Where  an  application  for  change  of 
venue,  under  Rev.  Stat.  1879,  sec.  i88i,  has 
been  granted,  the  defendant  has  no  power 
to  divest  the  court  of  jurisdiction  by  with- 


drawal of  his  application.  State  v,  Hayes* 
88  Mo.  344 ;  s.  c,  4  West.  Rep.  666. 

In  New  Tork.  —  By  sec.  344  of  the  Code 
of  Criminal  Procedure,  and  those  which  fol- 
low, a  prisoner  may  apply  for  a  removal  of 
his  case ;  but,  if  denied,  a  second  applica- 
tion is  punishable  as  a  contempt  and  also 
a  misdemeanor.  People  ex  rel.  Munsell  v. 
Court  of  Oyer  &  Terminer,  loi  N.  Y.  245; 
s.  c,  I  Cent.  Rep.  812. 

In  Pennsylvania.  —  The  Supreme  Court 
has  power  to  remove  b^  writ  of  certiorari 
into  that  court,  a  criminal  cause  pending 
in  a  county  court  of  quarter  sessions,  be- 
fore trial,  and  to  order  a  trial  in  another 
county.  Commonwealth  v,  Ralph,  xii  Pa. 
_^;  s.  c,  I  Cent.  Rep.  663. 

In  Texas. — The  granting  or  refusing  an 


St, 


application  for  a  change  of  venue  from  the 
county  is  within  the  discretion  of  the  court. 
Martin  v.  State,  21  Tex.  A  pp.  i. 

Article  583  of  the  Code  of  Crim.  Proc. 
provides  two  modes  in  which  the  applica- 
tion of  an  accused  for  a  change  of  venue 
may  be  contested.  The  first  is  by  filing 
the  affidavit  of  a  credible  person  attack- 
ing the  credibility  of  the  compurgators. 
The  second  is  by  filing  the  affidavit  of  a 
credible  person  attacking  the  means  of 
knowledge  possessed  by  the  compurgators. 
Smith  V.  State,  21  Tex.  A  pp.  277. 

Whether  or  not  the  controverting  affiant 
i$  himself  a  credible  person,  is  an  issue  to 
be  tried  and  determined  by  the  trial  judge. 
His  credibility  cannot  be  impugned  merely 
upon  the  ground  that  he  was  the  physician 
who  attended  the  deceased  in  his  last  ill- 
ness, and  was  a  witness  for  the  State  in  the 
prosecution  of  the  accused  for  the  murder 
of  the  deceased.  Smith  v.  State,  21  Tex, 
App.  277.  • 

The  filing  by  the  State  of  a  sufficient 
controverting  affidavit  raises,  upon  the  ap- 
plication for  the  change  of  venue,  an  issue 
of  fact  as  to  the  truth  of  the  grounds  set 
up  in  the  application;  and  evidence  pro 
and  con  the  application,  in  addition  to  the 
testimony  of  the  compurgators  and  the  con- 
troverting affiants,  is  admissible  upon  the 
issue  thus  raised,  the  burden  of  proof  rest- 
ing upon  the  applicant.  That  the  trial 
court  imposed  that  burden  upon  the  State, 
was  an  error  of  which  the  defendant  can- 
not be  heard  to  complain.  Pierson  v. 
State,  21  Tex.  App.  14. 

1.  People  V.  Yoakum.  53  Cal.  567 ;  Peo- 
ple V.  Mahoney,  18  Cal.  186. 

2.  People  V.  Congleton,  44Cal.95;  Peo- 
ple V.  Fisher,  6  Cal.  155. 

8.  People  V,  Fisher,  6  Cal.  155;  Ptoplc 
V.  Mahoney,  18  Cal.  i8a 
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The  finding  of  the  court  on  an  issue  under  an  application  for  a 
•change  of  venue  is  conclusive,  unless  it  appears  that  palpable 
injustice  has  been  done,  or  there  has  been  an  abuse  of  judicial 
discretion  ^  in  refusing  the  application.* 

The  venue  may  be  changed  as  to  one  of  several  defendants.' 
And  the  application  for  a  change  of  venue  may  be  made  by  one 
of  two  jointly  indicted  without  the  presence  of  the  other.* 

The  circuit  court  may  certify  an  indictment  to  the  county 
court,  but  not  after  arraignment  and  plea.*  And  when  a  change 
of  venue  in  a  criminal  case  is  awarded,  a  failure  of  the  court  to 
make  an  order  that  the  body  of  the  defendant  be  removed  does 
not  deprive  the  court  of  the  power  thereafter  to  make  it  It  can 
be  made  at  a  subsequent  term,* 


1.  State  V,  Hunt,  91  Mo.  490;  s.  c,  7 
West.  Rep.  625. 

8.  State  V.  Guy,  69  Mo.  431;  State  v, 
Whitton,  68  Mo.  91  ;  State  v.  Wilson,  85 
Mo.  134;  State  v.  Hunt,  91  Mo.  490;  s.  c, 
7  West.  Rep.  62  c. 

8.  State  V,  Wethcrford,  25  Mo.  439; 
State  w.  Martin,  2  Ired.  (N.  C.)  loi;  State 
V.  Carothers,  i  Greene  (la.),  464. 

One  of  two  defendants  jointly  indicted 
has  a  right  to  apply  for  a  change  of  venue ; 
and  the  effect  of  granting  the  order  is  to 
sever  the  d  fences,  leaving  the  defendant 
who  does  not  apply  for  a  change  to  be  tried 
in  the  court  where  the  indictment  was 
found,  and  carrying  the  trial  of  the  other 
defendant  to  the  court  to  which  the  cause 
was  ordered  upon  his  application.  State  v. 
Carothers,  i  Greene  (la.),  464;  State  «/. 
Martin.  2  Ired.  (.V.  C.)  L.  loi  ;  State  v, 
Wetherford,  25  Mo.  439;  Hunter  v.  Peo- 
ple, I  Scam  (fll.)  453;  John  v.  State,  2 
Ala.  290;  I  Bish.  Cr,  L.  §  75;  Whart.  Cr. 
PI.  &  Pr.  (8th  ed.)  602 ;  Shular  v.  Stale, 
105  Ind.  289;  s.  c,  2  West.  Rep.  801. 

In  Hrown  v.  State,  i8  Ohio  St.  496,  it 
was  held  that  a  change  of  venue  upon  the 
application  of  one  of  several  defendants 
was  proper,  and  that  it  operated  as  a  sev- 
erance. The  court  there  said,  "  It  seems 
quite  clear  to  us  that  a  motion  by  one  of 
two  persons  jointly  indicted  for  a  change 
of  venue  necessarily  involves  and  includes 
a  motion  for  a  separate  trial,  and  that  the 
granting  of  such  motion  necessarily  in- 
volves and  includes  the  granting  of  a 
separate  trial  also."  See  Shular  7a  State, 
105  Ind.  289;  s.  c,  2  West.  Rep.  801. 

The  defendant  need  not  be  i)resent  when 
an  application  for  a  change  of  venue  is 
made  in  his  own  behalf.  State  v.  El  kins, 
63  Mo.  159;  Hopkins  v.  State,  10  I^a 
(Tenn.),  204;  Rothschild  v.  State,  7  Tex. 
App.  519. 

This  rule  is  in  harmony  with  the  decision 
in  Ei)ps  V.  State,  102  Ind.  539,  that  a  de- 
fendant need  not  be  present  at  the  hearing 


of  motions,  although  he  must  be  present  on 
the  trial.  There  are  authorities  supporting 
this  doctrine,  among  them.  States.  Jefcoat, 
20  S.  C.  383;  State  V,  Fahey,  35  La.  An. 
9;  State  V.  Clark,  32  La.  An.  ^;  State 
V.  Harris,  y^  La.  An.  121  ;  Shular  v.  State, 
105  Ind.  289;  s.  c,  2  West.  Rep.  801. 

4.  Shular  v.  State,  105  Ind.  2S9;  s.  c^ 
2  West.  Rep.  801. 

6.  Fanning  v.  People,  10  111.  App.  7a 

6.  State  V,  Gleason,  88  Mo.  582 ;  s.  c 
5  West  Rep.  407. 

Where  the  venue  in  a  criminal  case  was 
changed  at  the  request  and  upon  the  appli- 
cation of  the  defendant,  and  the  record  and 
papers  transmitted  at  his  request,  it  was 
the  duty  of  the  defendant,  before  the  trial 
began,  to  point  oat  any  defects  in  the 
records  or  certificates  of  the  clerk.  Such 
an  objection  made  for  the  first  time  upon 
appeal  is  too  late  under  Rev.  Stat.  chap. 
m6,  §  35.  Tucker  v.  People  (III.),  n 
West.  Rep.  765, 

The  court  say,  "Under  such  circum- 
stances can  he  now  be  heard  to  complain 
that  the  Circuit  Court  of  Livingston  Countv 
had  no  right  to  proceed  with  the  trial  of 
the  cause.''  We  think  §  35  of  chapter  146. 
supra^  furnishes  the  answer.  That  section 
is  as  follows:  'All  questions  concerning 
the  regularity  of  proceedings  in  obtainine; 
changes  of  venue,  and  the  right  of  the 
court  to  which  the  change  is  made,  to  try 
the  cause  and  execute  the  judgment,  shall 
be  considered  as  waived  after  trial  and 
verdict.' " 

**  In  Gardner  v.  People,  4  III.  8^  where 
a  change  of  venue  had  been  taken  from  the 
Circuit  Court  of  Scott  to  the  Circuit  Court 
of  Morgan  County,  after  a  conviction  on 
writ  of  error,  it  was  objected,  as  here,  that 
the  Circuit  Court  of  Morgan  County  had 
no  right  to  try  the  prisoner,  because  the 
record  of  the  proceedings  in  Scott  County 
was  not  properly  certified  by  the  clerk,  as 
required  by  the  statute.  In  deciding  the 
point  raised,  it  is  there  said,  *  No  objection 
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The  application  must  be  made  by  a  party  to  the  record  verified 
by  his  affidavit,^' and  cannot  be  made  after  twelve  competent 
jurors  are  obtained  ;  *  and  the  burden  is  on  the  petitioner  to  make 
out  a  case.^ 

Good  ground  must  be  stated  in  the  affidavit,  for  the  belief  that 
a  fair  trial  cannot  be  had.*  The  affidavit  must  state  facts  and 
circumstances  from  which  the  conclusion  is  deduced  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where  the  indict- 
ment is  found.*  A  mere  opinion  or  belief  set  forth  in  the  affidavit 
that  a  fair  trial  cannot  be  had,  is  not  sufficient.® 

The  affidavit  that  he  cannot  have  a  fair  and  impartial  trial  in 
the  county,  is  not  alone  sufficient ; ''  nor  is  the  mere  fact  that 
thirty  or  forty  persons  in  the  county  had  subscribed  money  to 
procure  a  lawyer  to  aid  the  prosecuting  attorney.® 

If  the  affidavit  is  in  conformity  with  the  statute,  it  is  the  duty 
of  the  court  to  remove  the  cause.® 


was  made  in  the  court  below,  before  or 
.after  verdict,  to  the  regularity  of  the  pro- 
ceedings in  Scott  County,  or  to  the  authenti- 
cation of  the  same  when  changed  to  Morgan 
County.  If  the  authentication  of  the  record 
was  defective,  the  prisoner  should  have 
availed  himself  of  it  in  the  circuit  court 
Ix^forc  trial.  Not  having  done  so,  the 
irregularity,  if  in  fact  any  existed,  is  cured 
by  the  statute  (citing  it)  as  above." 

*•  The  same  rule  was  laid  down  in  Perteet 
.-.  People,  70  111.  172,  and  the  doctrine  has 
l^en  approved  in  other  cases,  but  it  will 
not  be  necessary  to  cite  them.  If  the 
trarvscript  from  Kankakee  County,  or  the 
certificate  thereto,  was  defective  or  irreg- 
ular, it  was  the  duty  of  the  defendant  to 
interpose  the  objection  before  the  trial. 
As  he  failed  to  speak  when  duty  required, 
the  objection  now  made  for  the  first  time 
comes  too  late.  Tucker  v.  People  (111.)  11 
West.  Rep.  76J. 

1.  State  V.  Snaw,  43  Ohio  St.  324 ;  s.  c, 
I  West.  Rep.  221. 

2.  People  V.  Cotta,  49  Cal.  170. 

8.  Peoples.  Sammis,3  Hun  (N.  Y.),  560. 

4.  R.  V.  Clendon,  2  Str.  911;  R.  v,  Harris, 
3  Burr.  1330;  I  W.  Bl.  378;  Rose.  Cr.  Ev. 
260,  261. 

Soglish  Doctrine. — This  suggestion  need 
not  state  the  facts  from  which  the  inference 
is  drawn,  that  a  fair  trial  cannot  be  had. 
R.  V.  iiunt,  3  B.  &  A.  444.  And  when  en- 
tered is  not  traversable,  i  Chitty,  Crim. 
Law,  201.  And  the  venue  in  the  indict- 
ment remains  the  same,  the  place  of  trial 
.Tlone  being  changed.  lb.  In  R.  v,  Casey, 
13  Cox,  C.  C.  R.  (Irish)  614,  which  was\i 
case  of  libel,  the  court  of  crown  cases  re- 
served, appear  to  have  been  of  opinion 
that  the  venue  in  a  criminal  case  will  not 
be  changed,  but  in  two  subsequent  cases 
of  murder  the  Court  of  Queen's  }>ench  in 
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.  Ireland  changed  the  venue  on  the  ground 
that  an  impartial  trial  could  not  be  had, 
and  no  reference  seems  to  have  been  made 
to  the  previous  case.  R.  v.  McEneany, 
14  Cox,  C.  C.  87 ;  R.  V.  Walter,  14  Cox, 
C.  C.  79.  It  is  only,  hov^ever,  in  case  of 
misdemeanor  that  the  Court  of  King's 
Bench  will,  in  general,  award  a  venire  to 
try  in  a  foreign  country,  though  cases  may 
occur  in  which  the  court  would  change  the 
venue  in  felony.  R.  v,  Holden,  5  B  &  Ad. 
347 ;  2  Nev.  &  M.  167.  And  even  in  cases 
of  misdemeanor,  the  court  has  not  exer- 
cised its  discretionary  power,  unless  there 
has  been  some  peculiar  reason  which  made 
the  case  almost  one  of  necessity.  lb.  Upon 
an  indictment  for  a  misdemeanor,  the  appli- 
cation to  change  the  venue  ought  to  be 
made  before  issue  joined.  R.  v.  Forbes,  2 
Do'vl.  P.  C.  440;  Roscoe*s  Cr.  Ev.  260, 
261. 

6.  People  V,  McCauIey,  i  Cal.  379;  Sloan 
ZK  Smith,  5  Cal.  412. 

6.  People  V.  Congleton,  44  C2I.95;  Peo- 
ple V.  Shuler,  28  Cal.  495. 

7.  People  V,  Graham,  21  Cal.  265;  State 
V  Williams,  2  McCord  (S.  C',  302; 
Wormeley  v.  Commonwealth,  10  Gratt. 
(Va  )  65S;  People  v.  Bodine,  7  Hill  (N.  Y.), 
47  ;  Rex  V.  Holden,  5  Barn.  &  Adol.  347  ; 
People  V,  Mahoney,  18  Cal.  186. 

8.  People  z'.  Graham,  21  Cal.  265;  Peo- 
ple V.  Lee,  5  Cal.  353. 

9.  State  V.  Shaw,  43  Ohio  St.  324;  s.  c, 
I  West   Rep.  221. 

In  Ohio.  —  Where,  under  sec.  550  of  the 
Revised  Statutes,  the  required  statute  affi- 
davit for  a  change  of  venue  is  filed  with 
the  clerk  of  the  court  of  common  pleas, 
the  duties  of  the  clerk  in  regard  to  such 
change  of  venue  are  ministerial,  and  not 
judicial.  .State  r-.  Shaw,  43  Ohio  St.  324; 
s.  c,  I  West.  Kej).  219,  note. 

21 


Change  of  Tdnne. 


CRIMINAL  mOCEDURE. 


Trial  Jiir7. 


Cent    Rep.  899;   People  v.  Crowley,  102 
N.  Y.  234 ;  8.  c  ,  2  Cent.  Rep.  896 ;  People 
V.  Csupenter,  102  N.  Y.  238;  s.  c,  3  CcnL 
Rep.  179. 
An  expressed  opinion,  founded  on  re- 


The  granting  of  time  to  file  counter-affidavits  is  in  the  discretion 
of  the  court.  ^ 

XIL  Trial  Jury.  —  Every  person  accused  of  the  commission  of  a 
crime,  and  indicted  therefor,  is  entitled  to  a  fair  trial*  by  an  impartial  ^ 

1.  Pierson  v.  McCahill,  22  Cal.  131.  impartially  and  without  prejitdice  to  the 

2.  Bight  of  Trial  by  Jury.  —  V^hen  a  substantial  rights  of  the  party  challenging. 
person  is  charged  with  any  offence  (except  They  were,  therefore,  ounpetent  within  tlu 
assault)  for  which  he  is  liable  on  summary  letter  of  the  Code  of  Criminal  Procedure 
conviction  to  imprisonment  for  more  than  relating  to  such  qne.<%tions,  and  the  defend- 
three  months,  he  may,  before  th(  charge  is  ant's  objections  were  properly  overraled." 
gone  into,  claim  to  be  tried  by  a  jury;  and  People^z/.  Otto,  loi  N.  V.  690;  s.  c,  2 
thereupon  the  case  will  be  treated  as  an 
indictable  offence.  Before  the  charge  is 
gone  into,  he  should  be  informed  of  his 
right  of  trial  by  jury,  and  a>ked  if  he 
de-ires  such  a  trial.    And  in  the  case  of  a 

child,  similar  information  must  be  given  to  ports  in  newspapers  of  evidence  given  at  a 

the  child's  parent  or  guardian,  if  present;  preliminar]^  examination  of  a  re>p' >ndeiit, 

and  Ruch  parent  or  guardian  has  the  right  does  not  disqualify  a  juror,  when  his  npin- 

o£  claiming  trial  by  jury.    Harris,  Cr.  JL  ion  was  dependent  upon  the  correctness  (^ 

481.  the  reports.    To  disqualify,  there  must  be 

8.  As  to  the  necessary  qualifications  of  a  an  abiding  bias  in  the  mind,  b.ised  upon 
juror,  see  byrd  v.  State,  i  14 ow.  (Miss.)  the  substantial  facts  in  the  ca>e,  in  the 
'63;  Quinn  v.  State,  35  Ind.  489;  Bi>h.  existenceof  which  the  juror  believes.  State 
Cr.  §  243  i  Curysf.  State,  6  Cold.  (Tenn.)  ta  Meyer,  58  Vi.  457;  s.  c,  2  New  Erig. 
9;  Undleyz/.  State,  11  Tex.  App.  285;  20  Rep.  209. 
Am.  Ln  Re«.  436,  497.  The  question  of  the  competency  of  a 

Impressions  as  to  Onilt  or  Innocence :  Ef-  jur<  r,  under  his  sutements,  is  left,  in  a 
feet  on  Qualification.  —  Although  a  juror  measure,  to  the  sound  discretion  of  the 
had  an  impression  as  to  the  guilt  or  inno-  trial  judge,  which  will  not  be  reviewed 
cence  of  the  prisoner,  yet  if  he  testified  unless  facts  show  that  it  was  abused. 
that  he  would  be  governed  by  the  evidence,  Moore,  Cr.  L.  §  308 ;  Bradford  v.  State,  15 
and  his  previous  impression  would  not  Ind.  347 ;  Fahnestock  v.  State,  23  Ind. 
influence  his  verdict,  and  that  he  believed  231-237;  Elliott  z/.  State,  73  Ind.  xo;  Stuat 
hecould  render  an  impartial  verdict  accord-  v.  State,  90  Ind.  i;  Stephenson  v.  Siaie, 
ing  to  the  evidence,  and  that  he  would  give  no  Ind  358;  s.  c,  9  West  Rep.  22S. 
the  prisoner  the  benefit  of  every  reasonable  Thus,  where  a  juror  answered  upon  his 
doubt,  and  acquit  him  if  such  doubt  existed,  voir  dire  that,  notwithstanding  his  cunsci- 
he  is  a  competent  juror.  People  v,  Clark,  entious  scruples  upon  the  subject  of  c^pi- 
10}  N.  Y.  735 ;  s.  c,  3  Cent.  Rep.  801.  tal  punishment,  and  his  conviction  that  the 

Ooiaion  formed  or  expr:;i8ed:  Effect  on  law  providing  for  the  infliction  of  such 
Qnaliftoaiion.  —  A  person  who  has  formed  punishment  is  unjust  and  wrong,  he  could 
and  expres-^ed  an  opinion  as  to  the  guilt  or   yet  render  a  verdict  enfordng  the  law,  the 


exclusion  of  the  juror  by  the  court  «iJl  not 
furnish  ground  for  the  reversal  of  the  judg- 
ment :  the  record  showing  nothing  to  the 
contrary,  the  appellate  court  shou'd  pre- 
sume that  the  juror  called  in  the  place  ot 
the  excluded  juror  was  impartial  and  in 


innocence  of  the  accused,  which  it  would 
require  evidence  to  remove,  is  a  competent 
juror  if  he  testifies  that  he  can  nevertheless 
render  an  impartial  verdict  on  the  evidence. 
People  V,  iiuddenaiek,  103  N.  Y.  487 ;  s.c, 
.4  Cent.  Rrp.  787. 

The  court  say,  "  The  challenge  was  upon  every  way  competent.    Stephenson r.  btatc, 

the  ground  of  actual  bias  existing  in  the  1 10  Ind.  358 ;  s.  c,  9  Wei^t.  Rep.  228.    In 

mindfs  of  those  proposed  jurors;  but  each  People?'.  Otto,  101  N.  Y.690;  s. c2CcnL 

also  testified   in  substance  that  he  could,  Rep.  899,  the  court  say,  "It  was  apparent 

nevertheless,  go   into   the    jury-box,   and  that  he  (the  juror  challenged)  had  no  prcju- 

render  an  impartial  verdict  upon  the  evi-  dice  against  the  prisoner,  and  his  mind  was 

dence  submitted  from  the  witness-stand,  free  to  receive  the  evidence,  and  decide 

with^Mit  being  influenced  by  the  opinion  or  upon  it  fairly  and  impartially.    He  was, 

impression  derived  or  formed  from  what  therefore,  qualified  to  sit."    People  ta  Otto, 

he  had  read.    There  remained,  therefore,  101  N.  Y.  690;  s.  c,  2  Cent.  k»p.899. 
no  sufficient  ground  of  challenge  or  reason       Bias:  When  disqualifies.  —  In  State  r. 

why  the  trial  court  could  not,  m  the  exer-  Meaker,  J4  Vt.  112,  J^osx,  y.,  in  delivering 

cise  of  a  sound  discretion,  determine  that  tMe  opinion  of   the  c«»nrt,  savs  that  the 

these  several  persons  could  try  the  isbue  opinion,  in  order  to  dis>quaHly  the  juror, 
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jury*    of    his   countrymen.      This    jury,   where    not    otherwise 


'^miist  be  an  abiding  bias  of  the  mind, 
bsbsed  upon  the  substantial  CsLCts  in  the  case 
in  the  existence  of  which  he  believes." 
State  ».  Meyer,  58  Vt.  457;  s.  c,  2  New 
Ene.  Kep.  209. 

Opinioa  m  to  fh«  Defence  of  Insanity.  — 
A  juror  is  not  disqualified  because  of  his 
aversion  to  a  '*bo(;us  plea  of  insanity." 
State  V,  Burns,  85  Mo.  47  ;  State  v.  KaKer, 
74  Mo.  292;  State  v.  Pagels,  92  Mo.  300; 
s.  c,  10  West.  Kep.  288. 

1.  As  to  juries  generally,  competency, 
methods  of  selection*  formation,  etc.,  see 
this  work,  title  "  Juries.*' 

Froekold  Qoaliftcation  of  Jnrort. — It  has 
been  said  that,  "The  doctrine  that  the 
jurors  must  be  freeholders  is  found  in,  and 
running  through,  the  common  law  of  Eng- 
land from  the  very  earliest  times,  and  has 
in  that  country  been  aided  by  a  series  df 
statutes  <m  the  subject  from  the  time  of 
Henry  V.down  to  that  of  George  II.  It 
was  a  doctrine  sacredly  maintained  likewi>e 
in  the  Bill  of  Rights  of  1688,  under  which 
William  and  Mary  ascended  the  English 
throne.  It  was  a  doctrine  brought  by  our 
ancestors  to  the  American  colonies,  where 
it  uniformly  prevailed ;  and  when  the  Decla- 
ration of  Independence  of  1776  'was  sub- 
mitted to  a  candid  world  **  by  the  thirteen 
original  States,  charging  that  the  *  king  of 
Great  Britain  had  given  his  assent  to  acts 
of  pretended  legislation  (among  others) 
for  depriving  us,  in  many  cases,  of  the 
benefits  of  trial  by  jury,  the  freehold  quali- 
fication was  a  distinguished  feature  of  that 
system,  then  justly  held  in  such  esteem  by 
the  American  people.'* 

It  was  the  earl^  law  of  Virginia,  from 
whence  were  derived  the  early  laws  of 
many  States;  it  was  the  law  of  the  North- 
west Territory,  whose  inhabitants  were  guar- 
anteed forever  "the  benefits  of  the  trial 
by  jury,  and  of  judicial  proceedings  accord- 
ing to  the  course  of  the  common  law." 
See  ordinance  of  1787. 

It  was  the  law  of  mo«*t  of  the  Territories 
at  the  time  of  the  adoption  of  nearly  all  our 
different  State  constitutions,  which  declare 
that  **the  right  of  trial  by  jury  shall  remain 
inviolate;"  and  this  has  bten  generally  con- 
strued as  meaning  a  preservation  of  that 
mode  of  trial,  as  it  was  understood  t'»  exist 
at  the  time  of  the  adoption  of  the  Consti- 
tution. See  Ross  v.  Irving,  14  111.  171; 
Norval  v.  Rice,  2  Wis,  22;  Proffatt  on 
Jury  Trial,  sect.  84. 

It  is  admitted,  on  all  hands,  that  this 
ought  to  be  the  law,  because  of  the  fact 
that  it  is  a  rule  tending  to  the  elevation 
and  preservation  of  trial  bvjurv;  and  also 
because  it  is  one  which  forever  eliminates 
the  ''professional  juror"  from  the  system, 
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as  well  as  that  class  of  persons,  who,  hav- 
ing no  stake  in  the  community,  are  most 
easily  liable  to  be  bribed  or  suborned.  20 
Am.  L.  Rep.  436. 

The  Common-Law  Dootrino.  —  In  the  very 
earliest  history  of  trial  by  jury,  it  appears 
that  juries  were  composed  of  freeholders : 
an  instance  of  this  is  found  in  the  ancient 
treaty  between  Alfred  the  Great  and  Guth- 
ram,  where  the  practice  on  trial  by  com- 
purgators (the  trial  by  jury  of  that  period) 
is  brought  out,  and  where  it  appears  that 
the  accused^  together  with  eleven  free- 
holders, was  required  to  make  oath  of  not 
guilty.  An^lo-Saxun  Laws,  p*  155;  Proffat 
on  Jury  Trial,  sect.  12. 

In  speaking  of  the  court  of  the  hundred,, 
in  the  time  of  Alfred,  Hume  says,  "Their 
method  of  decisiim  de^rves  to  be  noted.' 
as  being  the  origin  of  juries,  an  institution' 
admirable  in  itself,  etc  Twelve  freeholders 
were  chosen,  who,  having  sworn,  together 
with  the  hundreder,  or  presiding  magistrate 
of  that  division,  to  administer  impartial 
justice,  proceeded  t'>  the  examination  of 
that  cause,  which  was  substituted  to  their 
jurisdiction."  **  The  next  superior  court  to 
that  of  the  hundred  was  the  county  court, 
and  consisted  of  the  freeholders  of  the 
county,  who  possessed  an  equal  vote  iiv 
the  decision  of  causes."  I  Hume's  Hist. 
Eng.  (ed.  1854)  ch.  2,  p.  72. 

In  the  Year  Book  of  3  Hen.  IV.  p.  4,  is 
found  the  following  report ;  That  a  juror 
was  challenged  because  he  did  not  have  suf- 
ficiency of  freehold,  and  then  at  the  prayers 
of  the  triers,  he  was  sworn  to  say  what  his 
freehold  was  worth  per  annum,  and  he  said 
five  shillings,  and  then  the  triers  were 
charged  (to  answer)  if  he  .spoke  truly,  which 
then  was  sufficient,  and  he  (the  juror)  was 
sworn  in  chief  thereupon.  Another  juror 
was  challenged  by  defendant  because  he 
was  not  of  sufficient  freehold,  and  Read 
asked  that  this  challenge  should  be  tried 
by  those  who  were  8w«>rn,  who  were  of  the 
s^me  county  as  the  juror  who  w.is  chal- 
lenged, and  not  by  those  of  a  different 
county,  because  these  could  not  have  knowl- 
edge of  his  freehold;  and  yet  the  challenge 
was  tried  by  those  who  were  (already) 
sworn  Quod  nota,  YeapBook,  4  Hen.  IV. 
p.  I. 

In  a  case  where  one  W.  De  K.  brought 
a  writ  of  formedon,  and  in  the  formedon 
aforesaid  a  juror  was  challenged  forn«>n- 
sufficiencv  of  freehold,  and  the  triers  say 
that  a  certain  one  was  seised  of  certain 
land  for  the  term  of  his  life,  reversion  to 
the  wife  of  him  challenged;  and  this  one 
(the  life  tenant)  leased  his  estate  to  the 
man  and  wife,  they  paving  certain  rent; 
and  there  was.  an  entry  for  default  of  pay- 
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ment;  the  challenge  was  allowed.     Year  sufHciency  of  freehold,  and  by  examination 

Book,  7  Hen.  IV.  p.  i.  of  the  juror  it  appeared  that  he  hadiree> 

In  Keilwey*s  Cases,  temp.  Henry  VII.  hold  of  the  value  only  of  fifteen  shillings 
p.  46k  we  read,  **  Yaxley  showed  that  at  the  per  annum,  yet  it  was  ruled  by  the  cooxt 
last  term  the  defendant  in  trespass  justified  that  he  had  sufficient  to  pass  on  that  jury; 
damage  done,  etc ,  where  he  had  feoffees  for  at  the  common  Uw  if  a  juror  had  any 
to  his  use,  and  the  demurrer  was  sustained ;  ireehold  it  was  sufficient  ftut  by  ihe  2 
and  it  seems  that  the  plea  is  g«}od,  for  not-  lienry  V.  c  3,  he  ou>!ht  to  have  forty  sbil- 
withstanding  his  feoffment,  yet  the  land  lings  per  annum,  and  by  27  Eiiz.  6,  he 
is  his  own  land,  and  he  would  be  impan-  ought  to  have  forty-one  per  annum,  where 
elled  (as  juror)  the  same  as  he  who  had  the  damages  exceeded  fony  m^trks.  Bat 
the  land  in  possession,  as  it  was  at  the  the  statutes  speak  only  between  party  and 
common  Jaw.  If  a  juror  had  but  a  frac»  party,  which  extends  not  to  the  Queen, 
tion  of  land  he  would  be  sworn ;  and  then  wherefore  the  juror  was  .sworn.  But  it  was 
comes  the  statute  of  2  fien.  V.  c.  3,  and  ruled  that  he  ought  to  have  some  freehold, 
advanced  the  common  law,  and  commanded  and,  therefore,  one  who  had  not  any  hee- 
that  a  Juror  who  should  pass  upon  the  hold  was  there  challenged  and  withdrawn." 
death  of  a  man,  in  an  action  real  or  action  In  *'  Be  LandibtiB  Legnm  Anglic,^*  by  Sir 
personal,  where  the  damages  amount  to  John  Fortescue,  Lord  Chief  JuNtice  and 
forty  marks,  ought  to  expend  forty  shillings  Lord  Chancellor  in  the  reign  ^f  Henry  VL, 
per  year,  and  they  construe  (it  to)  the  a  work  which  fills  the  same  aothoriutive 
tenant  at  sufferance  by  equity,  for  that  is  in  place  in  English  law  of  the  fifteenth  cen- 
the  intention  of  the  framers  of  the  statute;  tury  which  the  Institutes  of  Cuke  and  the 
it  being  the  common  law  at  this  day  in  a  Commentaries  of  Blackstone  occupy  in 
personal  action  under  forty  marks,  that  it  subsequent  periods,  is  found  the  common- 
is  enough  if  he  (the  juror)  can  expend  one  law  rule  as  to  freehold  qualifications  of 
penny  jurors:  he  says,  **  Every  one  of  the  jury 

Where  one  of  the  panel  was  challenged  shall  ha\e  lands  or  revenues  (reddiios,  i.e., 

because  he  had  nothing  in  the  hundred,  revenues  arismg  out  of  lands)  for  the  term 

and  upon  that  the  triers  pray  that  he  upon  of  his  life,  of  the  yearly  value,  at  least. of 

that  may  be  examined;  and  being  done,  he  twelve  scutes  (i.e.,  forty  shillings).   This 

said  he  had  half  an  acre  of  land  in  the  method  is  observed    in  all    actions  and 

hrmdred,  and  the  triers  report  that  much,  causes  criminal,  real   or  personal,  except 

and  then  he  was  sworn,  quod  nota.    Year  where,  in  personal  actions,  the  damages, or 

IJook,  16  Edw.  IV.  p.  8.    And  in  the  case  thing  in  demand,  shall   not  exceed  forty 

of  Filpott  V.  Fielder,  2  Rolle,  395;  s.  c,  marks,  English  money,  because,  in  such 

Palmer.  3S6,  it  was  urged  that  the  statutes  like  actions  of  small  value,  it  is  not  neces* 

regulating  the  qualifications  of  jurors  only  sarv  nor  required  that  the  jururs  should  be 

governed  the  law  courts  and  did  not  apply  able  to  expend  so  much ;  but  they  are 

to  that  case  because  it  was  (although  a  law  required  to  have  lands  or  revenues  to  a 

case)  tried  in  the  court  of  chancery ;  that  competent  value,  at  the  dis*cretion  of  the 

x\\^  venire  facias  specifying  at  least  forty  justices,  otherwise  they  shall  not  be  ac- 

one  [shillings],  as  the  .quantum  of  freehold  cepted,  lest  by  reason  of  the  meanness  and 

of  the  jurors  summoned,  was  erroneous,  poverty  they  may  be  liable  to  be  easily 

and  the  plaintiff  moved  to  arrest  judgment  bribed  or  suborned,"     Gregorys  Transla- 

on  that  ground.    The  court  A^/</"that  at  tion,  c.  2S«  p-  88. 

common  law,  venire  facias  was  gener  il,  that  The  StAtnte  2  Hen.  ▼.  e.  3  is  as  follows: 

jurors  should  have  sufficient  freehold,  but  "The  king,  ctinsitlering  the  great  mischief 

in  special  cases  the  judt^es,  in  their  di>cre-  and    disinherisons    which    daily   hapi>en 

tion,  could  add  a  caution  to  the  venire  that  through  all  the  realni  of  Engtand,a.^ »ell 

the  sheriff  should  not  return  any  but  such  in  case  ot  the  death  of  a  man,  as  in  cases 

as  had  lands  of  the  value  of  fifty-one  [shil-  of  freehold,  and  in  other  cases,  by  theni 

ling^],  or  more  or  less"  (2   Rolle.  395);  which  pass  in  inquests  in  said  cases, which 

"and  the  values  were  inserted  in  th"  writ  be  common  jurors,  and  others  that  have  hut 

by   rhe  statutes,  2    Henry   V.,  25   Henry  little  to  live  upon  but  by  such  inqueslsa'id 

VIIL,  and   27    Elizabeth,  by   which   the  which  have  nothing  to  lose  because  of  their 

plaintiff  took  judcment  accordingly,  and  false  oaths,  and  willing  thereof  to  have 

the  same  day  another  case  was  decided  ac-  correction  and  amendment,  hath  ordained 

cordingly  between  Horwood  and  Sabyn."  and  established,  by  assent  of  the  lords  and 

Palmer,  386.  commons,  that  no  persbn  shall  be  admitted 

Bide  as  to  Property  Qualification  did  not  to  pass  in  anv  inquest  uptm  such  trial  of 

extend  to  Snits  by  the  Sovereign. —  In  Sir  the'death  of  a  man,  nor  in  any  inquest  be- 

Christopher  Blunt*s  Case,  I  Cro.  Eliz.  413,  tween  party  and  party  in  plea  real,  nor  in 

which  was  an  information  upon  an  intru-  plea  personal,  where  the  debt  or  the  dam- 

sion  by  the  Queen  against  Sir  C  Blunt,  we  age  declared  amount  to  fortv  marks,  if  the 

read,  ''A  juror  was  challenged  for  non*  same  person  have  not  lands  or  tenements 
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of  the  yearly  value  of  forty  shillings  above  people    of  Virginia    and    of    the   United 

all  charges  of  the  same/'    3  Statutes  at  Colonies  published  their  celebrated  declara- 

Large  of  England,  34.  tions  against  the  King  of  England,  among 

In  Coke's  Commentary  it  is  said  that  the  other  things,  "  for  depriving  them,  in  many 

statute  2  Hen.  V.  c.  3  **  was  made  to  rem-  cases,  of  the  trial  by  jury,"  the  people  of  the 

edy  a  mischief    that  the  sheriff  used  to  Far  North- West  were  equally  dissatisfied 

return  simple  men  of  small  or  no  under-  with  the  courts  organized  by  the  English 

standing,  and  therefore  the  statute  provided  military  commander  in  the  Illinois  country, 

that  he  should  return  sufficient  men."    2  and  "insisted,"  says  the  historian,  "upon 

Co.  Lit.  sect.  464,  p.  272  a.  trials  by  jury."     Hrown*s   Hist.    Illinois. 

In  the  Bill  of  Bights  of  1688,  which  was  The  laws  of   Illinois,  Kentucky,  Indiana, 

the  charter  under  which  William  and  Mary  and  other  Western  States,  were  originally 

ascended  the  British  throne  (i  W.  &  M.  2d  founded  upon,  and  derived  from,  those  of 

sess.  cap.  2,  v.  9,  .Statutes  at  Large  of  Eng-  Virginia. 

land),  is  found  a  solemn  declaration  of  the  '^ginia  Statates. —  Among  the  early 
grievances  suffered  by  the  people  under  statutes  of  Virginia  are  the  following:  "An 
the  Stuarts.  It  is  recited,  'That  King  act  concerning  juries,  in  force  June  10, 
James  did  endeavor  to  subvert  the  laws  1751.  llenning*s  Stat,  at  Large,  Va.,  vol. 
and  liberties  of  this  kingdom.  .  .  .  Sect.  9.  5,  p.  525.  Sect.  3  provides  for  a  grand  jury 
.  .  .  'And  whereas  of  late  years,  partial,  of  twenty-four  freeholders.  Sect.  6  pro- 
corrupt,  and  unqualified  persons  have  been  vides  "that  no  person  shall  be  capable  to 
returned  and  served  on  juries  in  trials,  and  be  of  a  jury  in  any  cause  whatsoever  de- 
parlicularly  divers  jurors  in  trials  for  high  pending  in  the  general  court,  unless  such 
treason,  which  were  not  freeholders,  all  person  be  a  freeholder,  and  possessed  of  a 
which  are  utterly  and  directly  contrary  to  visible  estate,  real  and  personal,  of  the 
the  known  laws,  statutes,  and  freedom  of  valueof  one  hundred  pounds  current  money 
this  realm,*  therefore  the  Parliament,  *  for  at  the  least.'*  Sect.  59  of  "an  act  for  es- 
the  vindication  and  asserting  the  ancient  tablishing  a  general  court  in  this  Common- 
rights  and  liberties  of  the  people,  declare,'  wealth,*'  passed  in  1777,  found  in  9  Hen. 
—  sect.  II,  — that  jurors  ought  to  be  duly  Stat,  at  Large  of  Virginia,  p.  416,  provides 
impanelled  and  returned ;  and  jurors  which  "  that  when  any  person  is  removed  (to  the 
l)ass  upon  men  in  trials  for  high  treason  general  court)  to  be  tried  for  treason  or 
ought  to  be  freeholders.**                     ^  felony,  the  clerk  of  the  county  from  whence 

m  the  Age  when  the  Conunentariee  of  the  prisoner  is  removed  shall  issue  a  venire 
Blacketone  were  written,  the  doctrine  that  to  the  sheriff  of  that  county  commanding 
jurors  should  be  freeholders  had  already  him  to  summon  twelve  good  and  lawful 
l)een  settled  and  crystallized  in  the  stat-  men,  being  freeholders  of  the  county,  to 
utes  of  England  for  centuries.  Hence  we  come  before  the  general  court,  which  free- 
find  in  lilackstone  (3  Bl.  Com.  361),  under  holders,  or  so  many  of  them  as  shall  ap- 
the  head  of  challenges  to  the  polls  for  pear  not  being  challenged,  together  with 
cause,  simply  a  reference  to  the  various  so  many  other  good  and  lawful  freeholders 
statutes  passed,  from  that  of  2  Henry  V.  of  the  bystanders  as  will  make  up  the 
flown  to  that  of  Geo.  II.*  "But,"  says  number  twelve,  shall  be  a  lawful  jury  for 
niackstone,  in  reviewing  the  various  causes  tbe  trial  of  such  prisoner.*' 
of  challenge /ro/Zi'rf/ir/^r/KWi,  "the  princi-  The  Constitution  of  Virginia  (Bill  of 
pal  deficiency  is  defect  of  estate  sufficient  Rights)  of  1776  provides  (sect.  11),  "In 
to  qualify  him  to  be  a  juror,**  thus  clearly  controversies  respecting  property,  and  in 
indicating  the  importance  attached  to  this  suits  between  man  and  man,  the  ancient 
element  of  the  trial  by  jury  in  the  common  trial  by  jury  is  preferable  to  any  other, 
Jaw.  and  ought  to  be  held  sacred.** 

The  American  Doctrine.  — The  freehold  The  Ordinance  of  1787,  which  became  a 

qualification  required  by  the  common  law  fundamental  law,  to  remain  "forever  un- 

was  protected  and  perpetuated  by  the  early  alterable,    unless    by    common    consent,*' 

State  constitution*,  which  prei»crved  invio-  guarantees  to  the  people  of  the  North-west 

late,  and  without  essential  change,  the  right  Territory  "the  benefits  of  the  trial  by  jury, 

of  trial  by  jury;  and  the  more  recent  stat-  and  .  .  .  of  judicial  proceedings,  according 

utes,    in   many  of  the   States,  retain   the  to  the  course  of  the  common  law.*'    Ord. 

freehold  qualifications.     See   Bradford  v.  1787,  art.  2. 

State,    15  Ind.  354;   State  v.  liabcock,  i  In  the  Laws  of  Illinois  of  1819,  p.  201,  is 

Conn.  401  ;  Work  v.  State,  2  Ohio  St.  269;  found  an  act  passed  March  23,  1819,  pro- 

Nerval  v.  Rice,  2  Wis.  22  ;  Byrd  v.  State,  i  viding  that  the  sheriff  of  each  county  where 

How.  (Miss.)  163;  Murick  v.  People,  40  III.  a  circuit  court  is  to  be  holden,  shall,  before 

268.     See  also  Rev.  Stat.  III.  (1874)  ch.  78;  the  sitting  of  every  such  court,  **summon 

3  Rev.  Stat.  N.  V.  ch.  7,  tit.  4 ;  2  Davis,  Rev.  twenty-four  discreet  freeholders,  part   of 

Stat.  Ind.  (1876)  31  :  Gen.  Stat.  (1873)  571.  them  from  each  township  in  their  respective 

It  is  a  notable  f.ict,  that,  at  the  time  the  counties,"  "and  the  said  twenty-four  free- 

.s-j.-) 
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regulated  by  statute,  is  the  common-law  jury.*     A  jury  at  com- 


holders,  or  any  sixteen  of  them,  shall  be  a 
grand  jury."  "  And  if  a  sufficient  number 
of  freeholders  do  not  attend,  the  sheriff 
shall  summon  from  among  the  b. standing 
freeholders  qualified  according  to  law,  a 
sufficient  nuuiber  to  form,  together  with 
such  of  the  first  mentioned  freeholders  as 
do  attend,  a  gran'*  jury." 

In  the  ''Territorial  Laws  of  Indiana,''  ap- 
proved Sept.  17,  1S07,  p.  144,  is  iound  an 
act  regulating  the  practice  in  forcible  entrv 
and  detainer,  and  providing  that  the  sheriff 
shall  ** summon  twelve  good  and  lawful 
men  of  the  same  county,  each  of  whom 
having  freehold  lands  and  tenements,  and 
they  shall  be  impanelled  to  inquire  into 
the  entry  or  forcible  detainer  complained 
of."  The  form  of  venire  is  thus  prescribed : 
"You  aie  Ci»mmanded,  on  behalf  of  the 
United  States,  to  cause  to  come  before  us 
upon  the  day  of  ,  at  the  , 

in  said  county,  twelve  good  and  lawful  men 
of  your  couiitv,  each  ot  whom  being  a  free- 
holder, to  be  impanelled  and  sworn,"  etc. 

In  same  "Territorial  Laws  of  Indiana," 
chap.  70,  p.  450,  is  an  act  regulating  the 
duties  of  shentfs,  where  the  right  of  prop- 
erty taken  in  execution  is  tailed  in  question, 
where  (sect  6)  it  is  declared  to  be  the  duty 
of  the  sheriff  to  impanel  twelve  freeholders 
as  a  jury  to  try  the  right  of  property. 

Delaware. — Const,  of  1792,  art.  i,  sect. 
\ :  "  Trial  by  jury  shall  be  as  heretofore." 

Geargia.  —  Const,  of  1777,  art.  61: 
'*  Trial  by  jury  to  remain  inviolate  forever." 

Kentncl^.  — Const,  of  1792,  art.  12,  pro- 
vides that  "  Trial  by  jury  shall  be  as  here- 
tofore, and  the  right  thereof  remain  in- 
violate " 

The  Conatitution  of  Illinois  of  18 18  (art. 
S,  sec.  6)  declares,  "That  the  right  of  the 
trial  by  jury  shall  remain  inviolate."  The 
words  are  clear  and  definite,  for  it  is  not 
any  kind  of  trial  that  is  preserved  inviolate, 
but  "the  trial  by  jury,"  a  particular  kind 
and  system  of  trial,  without  essential 
change.     Koss  7'.  Irving,  14  Ills.  17  r. 

Maryland.  —  Const,  of  1 776,  art.  3 :  **  The 
inhabitants  of  Maryand  are  entitled  to  the 
common  law  of  England  and  the  trial  bv 
jurv.  according  to  the  cour^e  of  that  law. 

The  Hew  Jersey  Constitution  of  1776, 
sect.  22,  prov  ide.N,  **  The  inestimable  right 
of  trial  by  jury  shall  remain  as  a  part  of 
the  law  of  this  colony  without  repeal 
for^'ver." 

Hew  York,  — The  Constitution  of  1777 
of  New  York,  sect.  41,  provides,  "Trial 
by  jury  in  all  cases,  in  which  it  hath  here- 
tofore been  used  in  the  colony  of  New 
York,  shall  be  established  and  remain 
inviolate." 

Horth  Carolina.  —  Const,  of  1776, art.  r4. 


provides,  "That  in  all  controversies  at 
law  respecting  property,  the  ancient  node 
of  trial  oy  jury  is  one  of  the  best  securities 
of  the  rights  of  the  people,  and  ought 
to  remain  sacred  and  inviolable.^  See 
"  United  States  Charters  and  Constitu- 
tions," compiled  by  Ben  :  Perley  Poore. 

"  Wherever,"  says  Judge  Cooley,  in  his 
Constitutional  Limitations,  p.  319,  "the 
right  to  this  trial  is  guaranteed  by  the  Con- 
stitution, without  qualification  or  restriction, 
it  must  be  understood  as  retained  in  ail 
those  cases  which  were  triable  by  jury  at 
the  common  law,  and  with  all  the  common- 
law  incidents  to  a  jury  trial,  so  far,  at 
least,  as  they  can  be  regarded  as  tending 
to  the  protection  of  the  accused."  And  in 
comnjenting  upon  this  constitutional  clause, 
and  others  like  it,  Proffat,  in  his  work  on 
"Trial  by  Jury,"  sa>s  (sect  84),  "No  mat- 
ter how  expressed,  whether  *sh=ill  be  in- 
violate '  or  'shall  remain  mviolatc,' there  is 
a  reference  to  the  mode  and  nature  of  the 
trip.],  as  kn  iwn  and  used  at  the  time  vk 
the  constitutitmal  provision*  and  in  judidal 
instruction  there  has  been  a  remarkable 
unanimity  in  the  interpretation  of  the.** 
clauses.  Courts  have  held  that  it  was  not 
the  iniemt  of  the  people  either  to  create, 
enlarge,  or  restrict  the  right,  but  to  secure 
and  establish  it  as  it  was  previously  kno«rit 
and  practised  in  civil  and  criminal  case>.'* 

1.  Haturaliied  Citiaen  Competent  Juror. 
—  One  who,  in  compliance  \iiih  the  terms 
of  the  State  Constitution,  has  acquired  the 
right  to  vote,  is  competent  to  serve  as  a 
juror.  State  v,  Pagcls,  92  Mo.  300:  s.  c, 
10  West  Rep.  288.  The  court  say  in  this 
case,  '*  Was  I-ang  competent  to  seive  as  a 
juror ?  He  had  lived  in  this  country  ab  'Ut 
eighteen  year.-*,  resided  in  the  city  of  St. 
Louis  some  three  years,  was  over  twenty- 
one  years  of  age,  had  declared  his  imeiuion 
of  becoming  a  citizen  according  tt)  law,  not 
le:»s  ih-in  one  year,  nor  more  than  five  year*, 
prior  to  the  defendant's  trial.  He  wis 
therefore  a  citizen  under  the  terms  of  §  2 
of  art.  VIII.  of  our  State  Constitution,?© 
far  as  being  a  voter  Is  concerned;  and  that 
privilege  is  one  of  the  ^highe>t  marks  and 
attributes  of  citizenship.  Taken  in  ii^ 
*  plam,  ordinary,  and  usual  scns^e,'  as  word-* 
are  required  10  be  taken  by  Rev.  Stat.  § 
3126,  —  and  this  is  the  general  rule  (Smith. 
Com.  §  48 1 ),  —  the  word  *  citizen '  may  well 
mean  one  entitled  to  vote.  If  so,  Lang  wa> 
comt>etent  to  serve  as  a  juror  under  the 
provisions  of  Rev.  Stat  §  2777." 

Jury  de  MedieUte  Iiiigiue.-Thestatu'e 
28  Edw.  III.  c.  13.  6  2,  which  provides  U.x 
the  trial  of  aliens  by  a  jury  dt  mttinfr.i;' 
/ifti^u>r^  \v.is  repealed  as  to  Knjihnd  i>v  st  ji- 
ute  26  &  27  Vict  c.  125;  and  the  statute  m 
id 
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mon  law  was  a  jury  of  twelve  men ;  and  this  is  the  interpre- 
tation given  to  the  word  "jury"  as  used  in  our  State  Consti- 
tutions, for  a  trial  by  less  than  twelve  is  void.^  It  is  now 
well  settled  that  there  can  be  no  waiver  and  trial  by  a  less 
number.* 

I.  Fonnation  of  Jury.  —  In  the  formation  of  a  jury,  the  statute 
with  respect  to  selecting  jurors  is  directory.  The  trial  court  may 
order  its  officers  to  bring  in  additional  jurors,  or  an  entire  new 
panel,  as  the  despatch  of  business  may  demand.^  It  has  been 
held  proper,  in  the  formation  of  a  jury,  to  ask  jurors  on  examina- 
tion on  their  voir  dire,  who  had  admitted  the  formation  of  an 
opinion  upon  newspaper  reports,  whether,  if  sworn  as  jurors, 
they  could  give  the  accused  a  fair  and  impartial  trial.* 

Where,  upon  the  calling  of  the  names  of  persons  summoned 
for  a  special  jury,  one  of  them  answered,  when  his  name  was 
called,  that  his  name  varied  from  the  list,  an  objection  to  further 

6  Geo.  IV.  c  50,  §  47,  which  contained  the  right  to  interpose  challenges  to  the 

further  provisions  as  to  such  trials,  is  re-  array  or  polls  for  favor  or  cause,  and  to 

pealed  by  the  33  Vict,  c  14,  which  enacts  have  such  challenges  passed  upon  before 

that  "from  and  afier  the  passing  of  this  the  list  of  twenty  namen  is  drawn  or  made 

act  an  alien  shall  not  be  entitled  to  be  tried  out.    Hamlin  v,  btate  (Md.),  9  Cent.  Rep. 

b]^  a  jury  de  medietate  l'ngu<f^  but  shall  be  59. 

triable  in  the  same  manner  as  if  he  were  a  The  latter  right  is  expressly  reserved  to 

natural •  born  su I iject/*  "any  person"  by  statute.    Code,  art.  50, 

1.  See   Brown   v.   State,   16   Ind.   496;  §  10.     To  secure  the  full  enjoyment  of  this 

Tacksun  v.  bute,  6  Blackf.   (Ind.)   461;  privilege,  the  list,  before  it  is  stricken  fr«»in, 

Brown  V.  State,S  Blackf.  (Ind.)  561;  Allen  should  present  twenty  names  bty  nd  the 

V,  State,  54  Ind.  461 ;  Moore  v.  State,  72  reach  of  challenge  either  as  a  principal 

Ind.  358;  Allen  v.  Anderson,  57  Ind.  388 ;  cause  or  to  the  favor;  and  the  parties  have 

Reynolds  c/.  State,  61  Ind  392, 406;  Cooiey,  the  right  to  have  their  cause  of  challenge 

Const.  Lim.  •319.  heard  and  determined  upon  before  the  list 

8.  Cancemi  v.  People,   18  N.  Y.  128;  is  drawn  fiom  the  box.     Lee  v   Peter.  6 

Nerval  V,  Rice,  2  Wis.  22 ;  Cooley,  Const.  GiH  &  J  (Md.)  447 ;  Hamlin  v.  State  (Md  ), 

Lim.  *3i9.  9  Cent.  Rep.  59. 

S.  State  V.  Gleason,  88  Mo.  582 ;  s.  c,  5  In  Michigan.  —  Under  How.  Stat.  §  7578, 

West.  Rep. 407;  State z'.  Pitts,  58  Mo.  556;  the  court  could  order  the  jury  diawn  Inmi 

State  V,  Knight,  61  Mo.  373 ;  State  v.  Wai d,  the  county  at  large,  or  from  specified  town- 

74  Mo,  256.  ships  near  the  county-seat.     In   this  ca.sc 

In  Indiana.  —  Under  Code,  art.  50,  §§  9,  the  order  was  that  the  juro's  be  cirawn  and 

13,  providing  that  in  all  civil  cases  tried  summoned  according  to    aw,  whic'jw      d 

before  a  jury,  and  in  all  criminal  ca>es  be  from  the  county  at  large  as  sp-^c    ed  and 

where  the  right  of  peremptory  challenge  is  directed  by  the  statute.    The  obj  ction  to 

not  allowed,  lists  of  names  of  the  twenty  the  jury  drawn  inthecaseof  People?/.  Hall, 

petit  jurors  drawn  by  the  clerk  shall  be  48  Mich.  487,  was,  that  they  were  n.ilher  a 

delivered  "to  the  respective  parties  or  their  jury  of  the  vicinage,  nor  a  '  'ry  of  the  coun- 

counsel,  and  the  said  parties  or  their  coun-  ty  at  large,  nor  one  desiri  i  by  the  judge 

scl  may  each  strike  out  four  persons  from  himself  for  the  general  purpr^ses  of  the  term. 

said  li«4ts,and  the  remaining  twelve  persons  "  It  was  therelore  not  sanctioned  by  law." 

shall  be  immediately  impanelled  and  sworn  See  People  v.  Hall,  48  Mich.  487. 

as  the  pent  jury  in  such  cause;"  all  who  It  was  held  in   People  v.  Coffman,  59 

are  joined  as  plaintiffs  constitute  one  party,  Mich,  i,  that  the  omission  of  the  supervisor 

and  all  who  are  joined  as  defendants  the  to  return  a  list  of  names  from  one  township 

other,   an<l   the   privilege  of  striking  out  would  not  destroy  the  legality  of  a  jury 

jurors  is  confined  to  four  on  a  side,  and  drawn  from  the  body  of  the  county,  and 

does  not  extend  to  each  individual  in  the  from   the  lists    returned  from    the  other 

case.     State  v.  Reed,  46  N.  H.  466;  Snod-  townships,   according  to  law.     People  v, 

gra.ssi/.  Hunt,  15  Ind.  274;  Stone ?/.  Segur,  Coughlin  (Mich.),  11  West.  Rep.  556. 

95  Ma<s.  (]  I  Allen)  568.  4.  State  v.  Brooks,  92  Mo.  542;  s.  c,  \9 

In  Maryland  The  parties  have,  however,  West.  Rep.  679. 
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proceedings  until  a  corrected  list  be  furnished  the  defendant, 
entered  in  his  behalf,  will  be  properly  overruled.* 

It  has  also  been  held  that  exemption,  not  being  a  disqualifica- 
tion, is  a  personal  privilege  of  the  person  exempted,  which  he  may 
waive ;  and,  if  he  does  so,  parties  have  no  ground  of  complaint.* 
Thus,  a  postmaster  of  the  United  States,  though  exempt,  is  not 
disqualified  to  serve  as  a  juror.^ 

a.  Challenge. — Challenges  are  either  (i)  to  the  array,  or  (2)  to 
the  polls ;  and  challenges  to  the  polls  are  either  (i)  peremptory, 
or  (2)  for  cause.* 

Parties  may  waive  their  right  to  challenge.  If  either  party, 
knowing  the  existence  of  ground  for  challenge,  omits  to  challenge 
before  the  juror  is  sworn,  be  waives  his  right  to  except  to  the 
juror  on  such  ground.     It  is  held  by  some  courts  that  if  the  party 

2.  State  V.  Wright,  53  Me.  344;  State  v. 
Forshner,  43  N.  H.  89f  State  v.  May  (Me.), 
3  New  Eng.  Rep.  846. 

3.  State  V  Quimby,  51  Me.  395;  Stater. 
May  (Me.),  3  New  Kng.  Rep.  846. 

4.  Statutory  Begolation. — In  this  coan- 
try  the  whole  subject  of  challenging  b 
provided  for  and  determined  in  great  detail 
by  the  statutes  in  some  of  the  States,  while 
in  others  the  matter  is  left  substantially  as 
at  common  law.  One  of  the  grounds  of 
challenge  is  "  previously  formed  or  ex- 
pressed opinion/*  a  fruitful  source  of  deds- 
ion.    I  Bish  Cr.  Proc.  §  771. 

Conseientiolu  Seruplet.  —  If  the  proposed 
juror,  in  a  capital  case,  has  such  consden* 
tious  scruples  against  capital  pani;»hineDt 
that  he  would  not  find  a  verdict  of  suilty, 
he  must,  if  challenged,  be  excluded.  When 
he  admits  he  has  a  fixed  opinion  against 
capital  punishment,  but  does  not  say  he 
would  not  find  a  verdict  of  guilty*  it  has 
been  held  he  should  be  excluded.  O'Brien 
V.  People,  36  N.  Y.  276;  Walkers.  State, 
40  Ala.  325. 

Other  cases  hold  the  contrary  doctrine. 
Atkins  V.  State,  16  Ark.  568;  People  r. 
Stewart,  7  Cal.  140;  Commonwealth  r. 
Webster,  5  Cush.  295. 

Opinion!  of  Juror  as  Oronnds  of  Clul]«ige> 
—  It  has  likewise  been  held  good  ground 
for  challenge,  that  the  juror  would  not  ren- 
der a  verdict  of  guilty  on  circumstantial 
evidence,  —  Gales  v.  People,  14  III.  433."" 
that  he  does  not  think  the  matter  charged 
against  the  defendant  is  a  crime, —Choteau 
V,  Pierre,  9  Mo.  3,  --  that  he  holds  the  sUtutc 
under  which  the  defendant  is  indicted  un- 
constitutional, and,  therefore,  would  not 
bring  in  a  verdict  of  guilty.  Common- 
wealth V,  Austen,  73  Mass.  (7  Gray)  51. 

When  Taietmen  are  required  to  fill  tbe 
jury,  the  court  directs  the  sheriff  to  call 
the  required  number.  The  sheriff  is  not 
restricted  to  persons  in  the  court-house- 
State  7'.  Damon,  3  Hawks  (N.  C),  175- 


1.  State  V.  Brooks,  92  Mo.  542;  s.  c,  10 
W^^t.  Rep.  697. 

Hisealling  Jnror.  —  In  case  of  Reg.  ^^ 
Mel  lor,  J.  L.  27,  Mag.  Cai».  121,  where  a 
juror  was  addressed  oy  and  answered  to 
the  wrong  name,  and  was  afterwards  sworn, 
upon  a  case  reserved,  the  court  said.  •*  The 
mistake  is  not  a  mistake  of  the  man,  but 
only  of  his  name.  At  the  bottom  of  the 
objection  is  but  this,  that  the  officer  of 
the  court,  the  juryman  being  piesent,  called 
and  addressed  him  by  a  wrong  name.  Now, 
it  is  an  old  and  familiar  maxim  of  law  that 
when  a  party  to  a  transaction,  or  the  sub- 
ject f«f  a  transaction,  are  either  of  them 
present,  the  calling  of  either  by  a  wrong 
name  is  immaterial.  Frasentia  corporis 
tollit errorem  nominis^^ 

English  Doctrine.  —  On  a  trial  for  murder 
the  panel  returned  by  the  sheriff  contained 
the  names  of  J.  H.  T.  and  VV.  T.  The 
name  of  J.  H.  T.  was  called'from  the  panel 
as  one  of  the  jury;  and  J.  H.  T.,  as  was 
supposed,  went  into  the  faiox,  and  was  duly 
sworn  bv  the  name  of  J.  H  T.  The  prisoner 
was  convicted.  The  following  day  it  was 
discovered  that  W.  T.  had  by  mistake  an- 
swered to  the  name  of  J.  H.  T.,  and  that 
W.  T.  was.reallv  the  person  who  had  served 
on  the  jury.  It  was  held  in  the  court  of 
criminal  appeal,  by  Lx)rd  Campbell,  C  J., 
Cockburn,  C.  J  ,  Coleridge,  J.,  Martin  and 
Watson,  BB.  (five),  that  there  had  been  a 
mistrial ;  by  Erie,  Crompton,  Crowder, 
Willes  and  Byles.  Jf.,  and  Channell.  B. 
(six),  that  there  had  been  no  mis-trial.  It 
was  doubted  in  this  case  whether  the  objec- 
tion was  matter  of  error ;  and  Pollock,  C.  B., 
Krle,  Williams,  Crompton,  Crowder,  and 
Willes,  JJ ,  and  Channell,  B.,  thought  that 
this  was  not  a  question  of  law  arising  at 
the  trial  over  which  the  court  of  criminal 
appeal  had  jurisdiction.  R.  v.  Mellor, 
I  )ears.  &  B.  C.  C.  468.  And  see  R.7'.  Mar- 
tin, L.  R.  I  C.  C.  R.  378;  41  I"  J.  M.  C. 
•>3- 
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omits  to  use  the  means  given  to  him  by  the  law,  of  ascertaining 
the  juror's  competency, — if  he  omits  to 'inquire  of  the  juror,  or 
challenge  him  before  he  is  sworn,  —  it  is  too  late  to  except  to  him.* 
In  other  courts,  this  is  denied  or  qualified.^ 

If  a  challenge  is  erroneously  overruled,  and  the  juror  is  then 
peremptorily  challenged,  this  is  not  cause  for  new  trial  or  reversal, 
if  the  challenging  party  goes  to  trial  without  exhausting  his  per- 
emptory challenges.' 


1.  State  V,  Howard,  27  N.  H.  171 ;  Stalls 
IK  State,  28  Ala.  25;  Gillespie  v.  State,  8 
Yerg^Tenn  )  507 ;  Heck  v.  Stale,  20  Ohio 
St.  228,  the  principle  stafed  in  a  civil  case, 
Kennckz'  Reppard,  23  Ohio  St.  333. 

2.  Commonwealth  v.  Wade,  24  Mass. 
(17  Pick  )  395;  Commonwealth  v.  Flanna- 
gan,  7  Walts  &  S.  (Pa.)  sr5;  Thompson  v. 
Commonwealth,  8  Gratt.  (Va.)  637;  State 
V.  Underwood,  6  Ired.  (N.  C  )  96;  Ogle  v. 
State,  33  Miss.  383;  State  v.  Hunger,  14 
La.  An  461;  Stoner  7'.  State,  4  Mo.  368; 
State  V.  Groome,  10  Iowa,  316 

3.  Nimms  v.  State,  16  Ohio  St.  221 ; 
Erwin  v.  State,  29  Ohio  St  186;  Carroll 
7t.  Slate,  3  l-luniph.  (Tenn)  315;  State  v» 
Elliott,  45  Iowa,  486.  Contpare  Dowdy  v. 
Commonwealth,  9  Gratt.  727. 

ChaUenges  improperly  allowed  or  diflal- 
lowed.  —  It  is  said  that,  if  a  challenge  be 
overruled  without  demurrer,  the  ruling  may 
be  made  the  subject  of  a  bill  of  excep- 
tions. R.  V,  City  of  Worcester,  Skin.  101. 
If  there  is  a  demurrer  and  judgment  there- 
on, i|>t;re  would  be  matter  of  error  on  the 
record.  See  K.  v.  Edmonds,  4  H.  &  AIJ. 
471  If  a  challenge  be  improperly  allowed, 
it  is  doubtful  whether  there  is  any  matter 
for  error.  See  Mansell  v.  Reg.,  Dears.  & 
B.  C.  C.  375. 

Time  and  Hode  of  taking  them.  English 
Doctrine.  —  When  one  or  more  defendants 
have  pleaded  the  general  issue,  they  are  in- 
formed by  the  officer  of  the  court  that  the 
persons  whose  names  he  is  about  to  call  will 
form  the  jury  wh'ch  is  to  try  tnem,  and  that 
thev  aie  ai  liberty  toxrhallence  any  who  may 
be  called,  as  they  come  to  be  s\*orn.  The 
practice  as  to  the  mode  of  get'ing  a  jiuy 
together  is  not  very  clearly  define<l,  and 
probably  differs  considerably  in  different 
pans  of  the  country.  It  is  difficult  to  un- 
derstand whether  the  rule  laid  down  in 
Vicars*  z/.  Langham,  Hob.  235,  that  there 
can  l>e  no  ch.illenge  either  to  the  array  or 
to  the  polls  until  a  full  jury  appear,  is  of 
perfectly  general  application.  It  is  re- 
peated, anri  no  limits  indicated,  in  R.  ?/. 
Edmonds,  4  B.  &  Aid.  471  ;  3  Ikirn,  Just. 
ed  30,  p  90;  and  Joy  on  Confes»«ions  and 
Challenges,  §  10.  It  is  probably  slated 
somewhat  too  broadly,  and  what  is  meant 
is,  that  before  the  prisoner  is  pnt  to  his 
challenges,  he  has  a  right  to  have  the  whole 


panel  called  over  to  see  who  does  and  who 
does  not  appear.  Post.  Cr.  Cas.  f"I.  ed.  p. 
7  ;  R.  7/.  Frost,  9  C.  &  F.  135.  Howeyer 
this  may  be,  it  is  the  constant  practice  in 
some  counties  to  swear  the  first  juryman 
who  answers  as  soon  as  he  enters  the  box, 
without  any  further  inquiry.  In  other 
places  it  is  the  practice  to  get  a  full  jury 
mto  the  box,  and  then  to  commence  swear- 
ing them ;  then,  if  any  one  is  rejected,  to 
call  another  in  his  place,  and  so  on,  toties 
quoties.  If  there  is  a  defect  of  jurors,  and 
either  party  pray  a  tales,  he  does  not  there- 
by lose  his  right  to  challenge.  Vicars  ;'. 
Langham,  Bull.  N.  P.  307.  But  Haw- 
kins doubts  whether  a  tales  can  be  prayed 
by  the  prosecutor,  upon  an  indictment  or 
criminal  information,  without  a  warrant 
from  the  aitornev-general.  Hawk.  P.  (  c. 
41,  §  18.  On  the  other  hand,  it  is  said  by 
Blackstone,  J.,  that  "if  by  reason  of  chal- 
lenges, or  defaults  of  jurors,  a  sufficient 
number  cannot  be  had  of  the  original  panel, 
a  A//^'J- may  be  awarded  a.'^  in  ciyil  causes, 
till  the  ntimber  of  twelve  is  sworn."  4  HI. 
Com.  335.  See  14  Eiiz.  c  9  (repealed  6 
Geo.  IV.  c.  50,  §  62 ) ;  P.  z/.  Dolby.  2  B.  &  C. 
104;  Arch.  Cr.  L.  i8th  ed.  p.  157.  But, 
inasmuch  as  if  the  panel  is  exhausted,  and 
no  ta/es  prayed,  the  court  may,  of  its  own 
accord,  order  the  sheriff  or  other  officer  to 
return  a  fresh  panel  tnstanter  i  Hale,  P. 
C.  28,  260. 

There  is  no  doubt  that  the  time  for  the 
pri'.oner  to  challenge  the  polls  is,  a^  each 
juryman  comes  to  the  book  to  be  sworn ; 
that  is,  after  the  juryman  has  been  called 
for  the  purpose  of  being  sworn,  and  bef«»re 
the  oath  has  commenced.  It  seems  that 
the  formal  delivery  of  the  book  into  the 
hands  of  a  juryman  is  the  commencement 
of  the  oath.  \<.v  Frost,  9  C.  &  P.  126; 
R.  V.  Brandreth,  32  How  St  iV  770.  See 
also  \<.v.  Giorgeiti,  4  F.  &  F.  546.  But  if 
the  juryman,  of  his  own  accord,  takes  the 
b»»ok  inti»  his  hands,  his  doing  so  not  l>eing 
directed  by  the  court,  or  sanctioned  bv  the 
couTT,  tnat  does  nor  take  away  the  right  of 
challenge.  R.  v.  Frost,  sttpni.  It  is  not 
absolutely  necessary  that  the  names  should 
be  called  in  the  order  in  which  they  stand 
on  the  panel,  but  that  order  mav  be  de- 
parted from  if  convenience  requires  it. 
Mansell  v.  Reg.,  Dears.  ^'  B.  C.  C.  375. 
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The  challenge  to  the  array  is  an  objection  to  the  whole  body  of 
jurors  returned  by  the  sheriff,  not  on  account  of  their  individual 
defects,  but  for  some  partiality  or  default  in  the  sheriff,  or  his 
under-officer,  who  arrayed  the  panel.  It  may  be  either  (i)  a/n«- 
cipal  challenge,  which  is  founded  on  some  manifest  partiality,  as 
if  the  sheriff  be  the  prosecutor  or  person  injured,  or  be  closely 
connected  with  such  person,  or  if  he  has  any  pecuniary  interest 
in  the  trial,  or  be  influenced  in  his  return  of  jurors  by  the  prose- 
cutor or  defendant,  or  if  he  be  counsel,  attorney,  etc.,  in  the  case; 
or  it  may  be  founded  on  some  error  on  the  part  of  the  sheriff.  If 
the  cause  of  challenge  is  substantiated,  the  court  will  quash,  the 
array.  (2)  Challenge  lor  favor,  in  cases  where  the  ground  of  par- 
tiality is  less  apparent  and  direct,  as  when  one  of  the  parties  is 
tenant  to  the  sheriff.  The  challenge  to  the  array  ought  to  be  in 
writing,  and  must  state  specifically  the  ground  of  objection.* 


The  challenge  to  the  array  mast,  of 
course,  be  beforfe  any  juryman  is  sworn. 

Where  the  indictment  charged  a  subse- 
quent felony  in  one  count,  and  a  previous 
conviction  in  another,  and  the  prisoner,  at 
ihe  request  of  his  counsel,  was  arraigned 
separately  on  the  subsequent  felony,  and 
afterwaras  on  the  previous  conviction,  it 
was  doubted  if  it  was  necessary  to  re-swear 
the  jury,  and  give  the  prisoner  his  chal- 
lenges. R.  V.  Key,  3  C.  &  K.  37 1.  But  an 
express  provision  for  separate  arrai(inment 
without  re-swearing  the  jury  is  now  made 
in  most  cases. 

Pertoni  unfit  to  serve  not  chaUenged.-^ 
A  juror  who  is  not  qualified  may  object  to 
serve,  though  not  challenged ;  and  if,  upon 
cxamin  tion  on  oath,  he  be  found  not  to  be 
so,  he  will  be  ordered  to  retire.  4  Harg. 
St.  Tr.  74a  A  juryman,  on  being  called  to 
serve  on  a  trial  for  murder,  staled  that  he 
had  conscientious  scruples  to  capita]  pun- 
ishment. Upon  this  the  judge  ordered 
him  to  withdraw,  although  the  counsel  for 
the  prisoner  demanded  that  he  should 
serve.  The  Court  of  Queen's  Bench,  on  a 
writ  of  error,  without  stating  whether  they 
considered  that  this  was  the  right  course, 
said  that  they  wished  it  to  be  understood 
that  they  by  no  means  acquiesced  in  the 
doctrine  contended  for  on  the  auihoritv 
of  an  anonymous  case  in  Brownlow  & 
Gold  Rep.  41,  that  a  judge,  on  the  trial  of 
a  criminal  case,  has  no  authority,  if  there 
be  no  challenge  tm  either  side,  to  excuse  a 
juryman  on  the  panel  when  he  is  called,  or 
to  order  him  to  withdraw,  if  he  be  palpably 
unfit,  by  physical  or  mental  infirmity,  to  do 
his  duty  in  the  jury-box.  Mansell  v.  Reg., 
ub:  supra. 

1.  In  Michigan.  — Under  How.  Stat.  § 
7567,  the  libt  and  box  containing  the  names 
from  which  the  jurors  are  to  be  drawn  are 
placed  in  the  charge  of  the  clerk,  and  the 
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clerk  is  required  to  draw  from  the  box  in 
the  presence  of  the  officer  or  oflficers  at- 
tend ine.  His  oath  of  office  applies  to  the 
duty  ofdrawing,  and  the  oaths  of  the  others 
apply  to  the  duties  assigned  to  them;  and 
where  the  sheriff  drew  from  the  bix  the 
names,  and  the  defendant  in  a  criminal 
action  challenged  the  array  of  jurors  called, 
the  challenge  should  have  been  sustained. 
People  V.  Labadie,  (Mich.)  10  West.  Rep. 

643- 

The  court  say,  "It  appears  from  the 
record  that  wheri  the  cause  was  reached  at 
the  circuit  a  jury  was  called,  and,  before 
being  sworn,  counsel  for  the  respondent 
challenged  the  array  of  jurors  called, 
alleging  a  large  number  of  reasons,  and 
among  which  it  is  alleged  that  when  the 
panel  of  jurors  was  obtained,  the  names 
were  drawn  from  the  box  by  the  sheriff,  and 
not  by  the  clerk. 

"  The  record  shows  that  this  allegation  is 
true ;  and  if  so,  the  challenge  to  the  array 
was  well  taken.  The  statute  was  not  com- 
plied with.  It  was  the  duty  of  the  clerk 
to  take  the  names  from  the  box.  How. 
Stat.  §  7567;  Atkinson  t/.  Morse  (Mich.).  5 
West.  Rep.  917.  The  statutes  which  estab- 
lish the  rule  for  the  drawing  of  jurors  leave 
no  discretion  in  the  officers  designated  to 
conduct  such  drawing,  but  plainly  indicate 
how  the  proceeding  shall  be  conduaed. 
People  V.  Hall,  48  Mich.  486. 

•*  Mr.  Justice  Graves,  speaking  for  this 
court  in  the  case  of  Goit  v,  Brigham.  45 
Mich.  429,  while  considering  this  section 
of  the  statute,  and  speaking  of  the  duties 
of  the  clerk  on  these  occasions  said,  'The 
legislature  has  seen  fit  to  provide  expressly 
that  the  clerk,  and  no  one  else,  shall  handle 
the  box,  and  draw  therefrom  in  the  presence 
of  the  officer  or  officers  attending,  and 
that  one  of  the  attending  officers  shall  keep 
a  minute  of  such  drawmg.    The  law  has 
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If  the.  challenge  to  the  array  be  determined  against  the  pris- 
oner, he  may  challenge  to  the  polls.  This  challenge  is  either 
(I)  principal,  or  (2)  for  favor.  Challenges  for  cause  may  properly 
be  divided  into  three  classes  :  to  wit,  (\)  propter  defectum,  that  is, 
on  account  of  some  personal  objection,  as  alienage,  infancy,  old 
age,  or  a  want  of  the  requisite  qualification  ;  ^  (2)  propter  affectum, 
where  there  is  supposed  to  be  a  bias  or  prospect  of  partiality,  as 
on  account  of  the  relationship  of  a  juror,  or  where  an  actual  par 
tiality  is  manifested,  or  where  a  juror  has  expressed  an  opinion  as 
to  the  result  of  the  trial ;  and  {3)  propter  delictum,  if  a  person  has 


ai>portioned  the  duties  with  extreme  care. 
The  li^t  and  box  are  under  the  sworn  cus- 
tody of  the  clerk.  His  oath  of  office  ap- 
plies to  the  duty  of  drawing,  and  the  oaths 
of  the  others  apply  to  the  duties  assigned 
to  them ;  and,  ]f  they  exchange  duties,  their 
respective  oaths  do  not  accompany  the 
exchange.' "  People  v.  Labadie  ( Mich.),  10 
West.  Kep.  643. 

In  FeuLiylvania.  —  To  constitute  a  court 
of  oyer  and  terminer,  it  is  nece»sary  that 
forty-eight  jurors  be  drawn  and  returned ; 
but  It  is  not  cause  of  challenge  to  the  array 
that  only  forty-eight  jurors  were  bummoned, 
one  of  whom  was  not  qualified.  Foast  v, 
Coaimonwealth,  33  Pa.  St.  338 ;  Buchanan 
Commonwealth,  (Pa.)  5  Cent.  Rep.  783. 

EngUah  Dootrine.  —  The  learning  on 
this  stubject  has  to  be  sought  out  of  old 
books,  and  there  js  great  difficulty  in  de- 
riving from  them  any  precise  rules.  It  is, 
however,  quite  clear  that  any  partiality  in 
the  sheriff,  under-sheriff,  or  other  officer 
who  is  concerned  in  the  return  of  the  jury, 
is  a  good  cause  of  challenge  to  the  array. 
And  that  this  partiality  will  be  assumed  to 
exist,  if  the  sheriff  or  other  officer  be  of 
kindred  or  affinity  to  either  party ;  or  if  any 
dispute  be  pending  between  the  sheriff  and 
either  party  which  would  be  likely  to  in- 
fluence the  sheriff;  or  if  the  sheriff  or  other 
officer  have  been  concerned  for  either  party 
in  the  same  matter,  either  as  counsel,  attor- 
ney, or  the  like.  Co.  Litt.  156  a;  Bac.  Abr. 
tit.  •' Juries  "(E). 

There  can  be  no  challenge  to  the  array 
on  the  ground  of  the  partiality  of  the  mas- 
ter of  the  crown  office,  in  a  case  where  he 
is  the  officer  by  whom  the  jury  is  to  be 
nominated  under  a  rule  of  court,  according 
to  the  statute  3  Geo.  II.  c.  25,  §  1 5  (repealed 
6  Geo.  IV.  c.  50,§  64) ;  R  v.  Edmonds,  4  B. 
6c  Aid.  471.  The  only  remedy  in  such  a 
case  is  to  apply  to  the  court  to  appoint 
another  officer  to  nominate  the  jurv. 

By  the  6  Geo.  IV.  c.  50,  §  13,  the  want  of 
four  hundreders  in  the  panel  is  declared  to 
be  no  cause  of  challenge ;  and  by  §  28,  the 
same  is  declared  with  respect  to  the  want 
of  a  knight. 

Whether  there  is  the  same  right  in  a 


subject  as  in  the  crown  to  challenge  for 
favor,  has  been  doubted.  See  2  Hawk. 
P.  C.  c.  44,  §  "^2,  But  that  doubt  is 
obsolete. 

A  challenge  to  the  array  shonld  be  in 
writing,  so  that  it  may  be  put  upon  the 
record,  and  the  other  party  may  plead  or 
demur  to  it ;  and  the  cause  of  challenge 
must  be  stated  bpecifically.  R.  v,  Hughes, 
I  C.  &  K.  235. 

When  the  opposite  party  pleads  to  the 
challenge,  two  triers  are  appointed  bv  the 
court ;  either  two  coroners,  two  attorneys, 
or  two  of  the  jury,  or  indeed  any  two  m- 
different  persons.  If  the  array  be  quashed 
against  the  sheriff,  a  venire  facias  is  then 
directed  insfanterlo  the  coroner;  if  it  be 
further  quashed  against  the  coroner,  it  is 
then  awarded  to  t«o  persons,  called  elisors, 
chosen  at  the  discretion  ot  the  court,  and 
it  cannot  be  afterwards  quashed.  Co  Litt. 
158  a. 

It  has  been  said  that  there  is  some  dis- 
tinction between  trying  challenges;  those 
that  are  manifest  or  principal  challenges, 
as  they  are  called,  beii  g  tried  by  ihe  c«»urt 
without  the  appointment  of  any  tners. 
See  Co.  Litt.  156  a ;  Bac.  Abr.  tit.  "Juries," 
E.  12. 

The  truth  of  the  matter  alleged  as  cause 
of  challenge  must  be  made  out  D)  witnesses 
to  the  satistaction  of  the  triers.  The  chal- 
lenging party  first  acfdresscA  the  triers,  and 
calls  his  witnesses;  then  the  opposite  party 
addresses  them,  and  calls  witnesses  if  he 
thinks  fit ;  in  which  case  the  challeigt  r  has 
a  reply.  The  judge  then  sums  up  to  the 
triers,  who  give  their  decision.  See  R.  v, 
Dolby,  2  B.  &  C.  104.  If  a  rhallenge  to 
the  array  be  found  against  the  party,  he 
may  afterwards,  notwithstanding,  challenge 
to  the  polls. 

1.  Not  a  Citizen.  —  The  objection  ihat 
one  of  the  jurors  was  not  a  citizen  of  the 
county  would  have  been  a  good  ground  of 
challenge,  but  it  comes  too  late  after  his 
acceptance  and  qualification  as  a  juror 
State  V.  Waller,  88  Mo.  402 ;  s.  c,  4  West. 
R«-P  433.  Mo  R-  S.  §  2778. 

Age  is  not  a  disqualification  as  a  juror. 
Slate  V.  May  (Me.),  3  New  Eng.  Rep,  846. 
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been  convicted  of  an  infamous  crime  (e.g.,  treason,  felony,  per- 
jury, etc.),  and  has  not  been  pardoned.^ 


other  Disqualifioations.  —  The  court  al- 
ways! sustains  a  challenge  to  a  juror  where 
he  is  not  a  voter,  householder,  or  free- 
holder. Block  %t.  State,  lOO  Ind.  357.  See 
ante^  p.  823,  "  Freehold  Qualifications." 

1.  Marri-s  Cr.  L.  390. 

Where  the  defendant,  on  his  trial  for 
murder,  claimed  and  was  allowed  forty- 
eight  hours  after  a  panel  of  forty-seven 
jurors  had  been  qualified,  within  which  to 
make  his  challenges,  the  jury  being  first 
dulv  cautioned,  it  was  not  error  in  the 
court  to  refuse  to  permit  him  thereafter  to 
interrogate  the  jury  as  to  whether  they  had 
read  a  newspaper  report  of  the  crime 
charged,  the  counsel  stating  that  he  had  no 
knowledge  that  the  jury  had  seen  the  re- 
port. State  V,  Rose,  90  Mo.  201 ;  s.  c,  10 
West.  Rep.  279. 

The  English  Doctrine  is  admirably  set 
forth  by  Roscoe  in  his  "Criminal  Evi- 
dence," p.  214,  et  seq.  He  says  respecting 
challenges  for  cause  or  principal  challenges 
that,  by  the  common  law,  the  king,  or  the 
prosecutor  who  represented  him,  might 
challenge  peremptorily  any  number  of 
jurors,  simply  alleging  quod  nott  boni  sunt 
pro  rfge;  but  by  the  31  Edw.  I.  st.  4  this 
right  is  taken  away,  and  the  king  is  bound 
to  assign  the  cause  of  his  challenge;  and 
this  enactment  is  repeated  in  the  same 
words  in  the  6  Geo.  IV.  c.  50.  §  29. 

A  practice,  however,  which  has  continued 
uniformly  from  the  time  of  Edw.  I.  to  the 
present  enables  the  prosecutor  to  exer- 
cise practically  the  right  of  peremptory 
challenge;  becaujc,  when  a  man  is  callea, 
the  juror  will,  on  his  request,  be  ordered 
to  stand  by;  and  it  is  only  when  the  panel 
has  been  exhausted,  that  is,  when  it  appears 
that,  if  the  jurors  ordered  to  stand  by  are 
excluded,  there  will  be  a  defect  of  jurors, 
that  the  prosecutor  is. compel  led  to  show 
his  cause  of  objection.  Mansell  v.  Reg., 
Dears.  &  B.  C.  C.  375.  When  it  appears 
that,  in  consequence  of  the  peremptory 
challenges  bv  the  defendant,  and  the  jurv- 
man  ordered  to  stand  bv  at  the  request  of 
the  prosecutor,  a  full  jury  cannot  be  ob- 
tamed,  then  the  proper  course  is  to  call 
over  the  whole  panel  again,  only  omitting 
those  that  have  been  peremptorily  chal- 
lenged bv  the  defendant.  R.  v,  Geach,  9 
Car.  &  P.  499.  And  even  on  the  second 
reading  over  of  the  panel  a  juryman  may 
be  ordered  to  stand  by  at  the  request  of 
the  prosecutor,  if  it  reasonably  appears 
that  sufficient  jurvmen  may  yet  appear. 
Mansell  ik  Keg.,  supra. 

The  prisoner  has  in  cases  of  felonv, 
twenty  peremptory  challenges  and  no  more, 
—  6  Geo.  IV^  c.  50,  §  29,  —  and  the  right 
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exists  whether  the  felony  be  capital  or  noL 
Gray  v,  Reg.,  11  C1.&  Fin.  427.  Thcnum 
ber  in  cases  of  high  treason  is  thirty-five 
but  this  is  reduced  to  twentv  in  such  cases 
of  treason  as  are,  by  the  39  &  4oGc«».  HI. 
c.  93,  and  the  5  &  o  Vict.  c.  51,  directed  to 
be  tried  in  the  same  maimer  as  charges  of 
murder.  In  cases  of  misdemeanor,  there 
is  no  right  of  peremptory  challenge.  Co. 
Litt.  166.  But  the  defendant  is  generally 
allowed  to  object  to  jurors  as  they  are 
called,  without  showing  any  cause,  till  the 
panel  is  exhausted ;  and  that  practice  was 
approved  of  bv  Williams,  7.,  in  R.  r. 
Blakeman,  3  C.  &  K.  97.  If  the  panel  be 
thus  exhausted,  the  list  must  be  gone 
through  again,  and  ihen  no  challenge  al- 
lowed except  for  cause. 

The  trial  proceeds  in  the  same  manner 
as  a  challenge  to  the  array.  The  juror 
challenged  may  be  himself  examined  as  to 
any  cause  of  unfitness.  Bac.  Abr.  Wv 
supra. 

A  juror  maybe  challenged  on  the  groand 
that  he  is  not  liber  et  legaiis  homo ;  and  this 
would  hold  good  against  outlaws,  aliens, 
minors,  villains,  and  females.  He  may  also 
be  challenged  on  the  ground  of  infamy, 
which  ground  is  said  not  to  be  removed  by 
pardon,— Bac.  Abr. tit.  "Juries,"  E.  2,— 
or  that  he  is  not  fit  to  serve  from  jjgc, — but 
see  Mulcahy  v.  Reg.,  L.  R.  3  H.  of  L  306,  — 
or  some  other  persona)  defect ;  or  that  he  is 
not  qualified.  The  qualification  ot  jurors 
is  fixed  by  the  6  Geo.  IV.  c.  50,  §  it  which 
provides  that  "all  persons  bci»-een  the 
ages  of  twenty-one  and  sixty  years,  residing 
in  any  countv  in  England,  who  shall  have 
in  his  own  name  or  in  trust  for  him,  within 
the  same  county,  ten  pounds  by  the  year 
above  reprizes,  in  lands  or  tenements, 
whether  of  freeh«)ld,  copyhold,  or  custom- 
ary tenure,  or  of  andent  demesne,  or  ot 
rents  issuing  out  of  any  such  land^i  or 
tenements,  or  in  any  such  lands,  tenements, 
and  rents  taken  together,  in  fee-simple,  fee- 
tail,  or  for  the  life  of  himself  or  some 
other  person ;  or  who  shall  have  within  the 
same  county  twentv  pounds  by  the  vear 
above  reprizes  in  lands  or  tenements,  held 
by  lease  or  leases  for  the  absolute  tenn  of 
twenty-one  years,  or  some  longer  term,  or 
for  any  term  of  years  determinable  on  any 
life  or  lives,  or  wh<i,  being  a  householder, 
shall  be  rated  or  assessed  to  the  poor-rate. 
or  to  the  inhabited  house  duty  in  the  county 
of  Middlesex,  on  a  value  of  not  less  than 
thirty  pounds,  or  in  anv  other  county  on  a 
value  of  not  less  than  twenty  pounds,  or 
who  shall  occupy  a  hou^e  containing  not 
less  than  fifteen  windows,  shall  be  qualified 
to  serve  on  juries  on  all  issues  in  all  the 
32 
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Challenges  for  favor  are  made  when  there  is  reasonable  grbund 
for  suspicion  (as  if  a  fellow-servant  be  one  party),  but  there  is  not 
sufficient  ground  for  a  principal  z\\2!\^xig^  propter  affectum. 

The  challenge  to  the  polls  is  generally  made  orally,  and  must 
be  made  before  the  juror  has  been  sworn.*  In  felonies  the 
prisoner  is  allowed  to  arbitrarily  challenge,  and  so  exclude  a  cer- 
tain number  of  jurors  without  showing  any  cause*at  all.  He  can- 
not claim  this  right  in  misdemeanors.* 

In  the  absence  of  statutory  regulation,  the  court  may  require 
both  parties  to  make  their  peremptory  challenges,  after  having 
exhausted  their  challenges  for  cause,  to  each  juror  as  called,  and, 
upon  default,  may  require  the  juror  to  be  sworn  ^  such  at  once^ 
before  calling  another.^ 


saperior  courts,  both  civil  and  criminal, 
and  in  all  courts  of  dsshes,  nisi prt'uSf  oyer 
and  terminer,  and  gaol  delivery,  and  in  all 
issues  joined  in  courts  of  sessions  of  the 
peace,  such  issues  being  respectively  in  the 
county  in  which  every  man  so  qualified 
respectively  shall  reside."  And  every  man, 
being  between  the  aforesaid  aees,  **  residing 
in  any  county  in.  Wales,  and  being  there 
qualined  to  the  extent  of  three-mths  of 
any  of  the  foregoing  qualifications,"  shall 
be  qualified  to  serve  on  juries  in  all  issues 
joined  in  the  courts  of  great  sessions,  and 
m  courts  of  sessions  of  the  peace,  in  every 
county  in  Wales  in  which  every  man  so 
qualified  shall  reside.  By  the  45  &  46  Vict, 
c  y>,  §  1S6,  every  burgess  of  a  borough  hav- 
ing a  separate  court  of  quarter-sessions  is 
qualified  and  liable  to  serve  on  juries  in 
that  court,  unless  exempted  by  law  ;  but  by 
the  schedule  of  33  &  34  'Vict.  c.  77,  they 
are  exempt  from  serving  on  county  sessions. 
By  33  &  34  Vict.  c.  77,  schedule,  members 
or  the  council,  justices  of  the  peace,  the 
town  clerk,  and  treasurer  within  the  bor- 
ough, are  disqualified  from  serving  on  any 
jury  in  the  county  where  the  borough  is 
sitiiate.  Justices  are  also  exempt  from 
serving  on  any  sessions  for  the  jurisdiction 
of  which  they  are  justices. 

Ghalleage  of  Juror  not  Indifferent. — 
A  juror  may  also  be  challenged  on  the 
ground  that  he  is  not  indifferent.  The 
same  circumstances  which  would  support 
a  ch  illenge  to  the  arrav  for  unindifferency 
in  the  sheriff  would  support  a  challenge  to 
the  poll  for  the  same  defect  in  a  juryman. 
It  is  no  cause  of  challenge  of  a  juror  by 
the  prosecutor  that  the  juror  is  a  client 
of  the  prisoner,  who  is  an  attorney,  —  R.v. 
Geach,  9  C.  &  P.  499,  —  nor  that  the  juror 
has  viMted  the  prisoner  as  a  friend  since 
be  has  been  in  custody.  Id.  It  is  not  al  low- 
able  to  ask  a  juryman  if  he  has  not  previ- 
ously to  the  trial  expressed  himself  hosulely 
to  tne  prisoner,  in  order  to  found  a  chal- 
lenge ;  but  such  expre^sioIlS  must  be  proved 
4  C.  of  L.  —  53  8 


by  some  other  evidence.  R.  v.  Edmonds, 
4  B.  &  Aid.  471 ;  R.  V,  Cooke,  13  How.  St. 
Tr.  333.  And  they  must  amount  to  some- 
thing more  than  an  expression  of  opinion 
in  order  to  constitute  a  good  cause  of 
challenge ;  they  must  lead  directly  to  the 
conclusion  that  the  juryman  is  not  likely  to 
act  impartially  after  he  has  heard^  the  evi- 
dence. "Joy  on  Confessions  aiid  Chal- 
lenges," p.  189.  On  the  trial  of  an  indict- 
ment for  a  riot,  it  is  ground  for  challenge 
by  the  prosecution  that  the  juror  challenged 
is  an  inhabitant  of  the  town  where  the  ri<tt 
took  place,  and  that  he  took  an  active  pait 
in  the  matter  which  led  to  it.  Per  CoieriJgt^ 
y,  R.  V.  Swain,  2  Moo.  &  R.  112. 

After  the  prisoner  has  challenged  twenty 
jurors  peiemptorily,  he  may  still  challenge 
others  for  cause.  R.'  v.  Geach,9  Car.  &  P.  499. 

As  in  a  challenge  to  the  array,  the  ground 
of  challenge  should  be  specifically  stated 
in  writing,  in  order  that  it  may  be  placed 
on  the  record  with  the  judgment  thereon. 
R.  v:  Hughes,  i  C.  &  K.  235. 

1.  Harris,  Cr.  L.  388. 

2.  **  It  is  equally  absurd  that  in  the  case 
of  a  trifiing  theft  the  prisoner  should  have 
the  right  of  peremptorily  challenging  twenty 
jurors,  whilst  a  man  accused  of  perjury 
might  see  his  bitterest  enemy  in  the  jury- 
box,  and  be  unable  to  get  rid  of  him  as  a 
juror,  unless  he  could  give  Judicial  proof 
of  his  enmity."     Fitz.  St.  106. 

Nnmber  of  Peremptory  Challenges  al- 
lowed :  Englieh  Rule  —  The  defendant  may 
peremptorily  challenge  to  the  number  of 
thirty-five  in  treason,  except  in  that  treason 
which  consists  of  compassing  the  queen's 
death  by  a  direct  attcm|)t  against  her  life 
or  person.  In  such  excepted  case,  in  mur- 
der, and  all  other  felonies,  the  number  is 
limited  to  twenty.  If  challenges  are  made 
beyond  the  number  allowed,  those  above 
the  number  are  entirely  void,  .ind  the  trial 
proceeds  as  if  no  such  extra  challenge  had 
been  made. 

3.  Schuftiin  v.  State,  20  Ohio  St.  233. 
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2.  Misconduct  of  Jtny. — Regarding  the  misconduct  of  a  juror, 
which  will  be  ground  for  a  new  trial,  see  the  title  "Jury  and  Jury- 
man "  in  this  series. 

Xm.  Contmnanoe  and  Adjournment  —  If  the  trial  is  not  concluded 
on  the  same  day  on  which  it  is  commenced,  the  judge  may  adjourn 
from  day  to  day ;  and  where  the  trial  cannot  be  finished  during 
the  term,  it  may  properly  be  continued  at  six  o'clock,  p.m.,  of  the 
last  day  of  the  term.^ 

When  a  case  is  postponed,  either  until  a  later  day  in  the  same 
term  or  until  the  next  term,  it  is  in  legal  contemplation  continued.* 

The  failure  of  a  party  to  object  until  after  trial,  excludes  him 
from  questioning  the  regularity  of  the  proceedings  at  an  adjourned 
term.^ 

A  judge*  may  adjourn  a  case,  and  proceed  with  another  if  the 


In  Iowa  and  Xentnoky  all  the  defendants 
constitute  one  party,  and  a  challenge  by 
any  one  of  them  is  a  challenge  by  all.  See 
Iowa  Rev.  Stat.  (1873)  681 ;  Kentucky  Cr. 
Code,  §198. 

In  Ohio,  where  there  are  several  defend- 
ants, and  there  has  been  no  severance,  each 
defendant  is  entitled  to  as  many  peremp- 
tory challenges  as  if  he  were  tried  alop*?. 
See  74  Ohio  L.  346. 

InMiuonri.— On  the  trial  of  an  indict- 
ment charging  defendant  with  putting  out 
I  lie  eye  of  a  designated  person,  on  purpose 
and  with  malice  aforethought,  by  shooting 
him  with  a  gun,  based  on  Rev.  Stat.  1879, 
§  1 261,  the  defendant  is  entitled  only  to 
eight  challenges,  as  provided  in  the  third 
subdivision  of  Rev.  Stat.  §  1900.  State  v. 
Stevenson  (Mo.),  n  West.  Rep  449. 

Katnre  of  Peremptory  Challenge.  —  The 
right  of  peremptory  challenge  is  a  right, 
not  to  select,  but  simply  to  reject,  jurors, 
without  cause  assigned.  Turpm  v.  State, 
55  Md.  462;  U.  S.  V.  Marchant,  25  U.  S. 
(12  Wheat.)  480;  bk.6,  L.  ed.  700;  Hayes 
r.  Mo.,  120  U.  S.  71 ;  bk.  30,  L.  ed.  578. 

And  where  the  accused  has  exercised  the 
right  of  peremptory  challenge  in  respect  to 
any  member  of  the  panel,  and  the  juror  thus 
challenged  has  retired  from  the  box,  the 
court  will  not  allow  the  challenge  to  be  re- 
called or  withdrawn.  Rex.  v.  Parry,  7  Carr. 
&  P.  836;  3  Wharton,  Crim.  Law,  §  3061. 
Biddle  v.  State  (Md.),  9  Cent.  Rep.  207. 

The  defendant  is  entitled  to  a  full  panel 
of  qualified  jurors  before  he  is  required  to 
make  his  peremptory  challenges.  State  v. 
McCarron,  51  Mo.  27;  State  v.  Waters, 
62  Mo.  196;  State  v.  Davis,  66  Mo.  684. 
It  therefore  becomes  important  to  learn 
whether  there  was  a  full  general  panel 
from  which  to  make  selection.  State  v, 
Bryant  (Mo.).  12  West.  Rep.  335. 

WhendiBalloved.  — The  trial  court  cor- 
rectly refused  to  sustain  defendant\s  per- 
cmi)tory  challenge  to  a  juror  who,  on  the 
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voir  dire  examination  as  to  his  qualifica- 
tions as  a  juror,  stated  that  he  haci  formed 
an  opinion  from  rumor  and  newspaper  ac- 
counts purporting  to  give  the  evidence  on 
the  former  trial ;  that  it  would  take  evi- 
dence to  remove  the  opinion,  but  that,  not- 
withstanding such  opmion,  he  could  hear 
the  case  impartially  and  decide  it  accord- 
ing to  the  evidence  and  instructions  of  the 
court ;  and  that  he  could  try  the  case  as 
impartially  as  if  he  had  never  beard  of  it 
The  legislature  has  expressly  provided  that 
opinions  formed  from  newspaper  reports 
and  rumors  should  not  disqualify  a  person 
from  being  a  juror  unless  it  should  further 
appear  that  such  opinion  would  bias  his 
judgment,  and  prevent  him  from  treat- 
ing the  case  impartially  and  according  to 
the  evidence  adduced  on  the  trial.  State 
V.  Bryant  (Mo.),  12  West.  Rep.  324;  Bald- 
win V.  State,  12  Mo.  223;  State  v.  Brooks 
(Mo.),  10  West.  Rep.  679;  State  ».  Davis 
29  Mo.  392;  Slate  v.  Rose,  32  Mo.  346: 
State  V.  Core,  70  Mo.  491 ;  State  r. 
Brown,  71  Mo.  454;  State  v,  Walton.  74 
Mo.  270;  State  v.  Hoprick,  84  Mo.  283; 
State  V.  Culler,  82  \\o.  623. 

1.  Walker  v.  State,  102  Ind.  502;  s.c.. 
3  West.  Rep.  354. 

2.  Morris  v.  State,  104  Ind.  457;  &  c., 
2  West.  Rep.  259. 

8.  Snurr  ».  State,  105  Ind.  125;  8.c,2 
West.  Rep.  722. 

4.  Where,  after  due  opening  of  a  term, 
an  order  is  made  that  if  no  judge  shall  be 
in  attendance  at  a  specified  later  hour,  the 
sheriff  shall  then  continue  court  until  next 
morning,  no  notice  of  such  adjournment  is 
recjuired  to  be  posted.  Bressler  v.  People 
(111.),  5  West.  Rep.  185. 

The  continuance  of  a  criminal  cause  by 
a  clerk  of  court  beyond  the  period  author- 
ized by  statute  operates  as  a  discontin- 
uance, and  a  new  warrant  of  arrest  cannot 
be  issued  on  the  old  complaint.  State  r. 
Meagher,  57  Vt.  39S. 
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emergency  requires  it;  as,  for  example,  to  give  time  for  the  pro- 
duction of  something  essential  to  the  proof,  or  for  the  witnesses 
to  arrive.* 


Bight  of  Fnweoatiiiff  Attorney  to  pass 
upon  Applieation  for  fimtinuance.  —  The 
legislature  has  no  more  authority  to 
authorize  the  prosecuting  attorney  to  pass 
upon  the  defendant's  application  for  a  con- 
tinuance, than  it  has  to  pass  upon  defend- 
ant's application  for  a  change  of  venue,  or 
his  motion  for  a  new  trial.  State  z/.  Berk- 
ley, 92  Mo.  41  ;  s.  c,  10  West.  Rep.  67. 

There  is  a  limit  to  the  power  of  the  legis- 
lature/ there  is  a  boundary  over  which  it 
may  not  pass.  It  cannot  make  the  impos- 
sible possible,  nor,*  in  defiance  of  the  Bill 
of  Rights,  compel  the  accused  to  accept 
a  piece  of  paper  instead  of  a  man. 

"The  question  presents  itself  whether 
any  thing  may  be  made  the  law  of  the  land, 
or  may  become  due  process  of  law,  which 
the  legislature,  under  the  proper  forms, 
has  seen  fit  to  enact  t  To  solve  this  ques- 
tion, we  have  only  to  consider  for  a  moment 
the  pur|x>se  of  the  clause  under  examina- 
tion. That  purpose,  as  is  apparent,  was 
individual  protection  and  limitation  upon 
power ;  and  any  construction  which  would 
leave  with  the  legislature  this  unbridled 
authority,  as  has  been  well  said  by  an  emi- 
nent jurist,  'would  render  the  restriction 
absolutely  nugatory,  and  turn  this  part  of 
the  Constitution  into  mere  nonsense.*  The 
people  would  be  made  to  say  to  the  two 
houses,  'You  shall  be  vested  with  the 
legislative  power  of  the  State,  but  no  one 
shall  be  disfranchised  or  deprived  affidavit, 
in  so  far  as  it  states  what  the  defendant 
expects  to  prove  as  the  evidence  of  the 
absent  witness.*  The  defendant  may  show 
that  he  has  used  all  reasonable  efforts  to 
have  his  witnesses  summoned;  that  they 
are  within  the  jurisdiction  of  the  court,  and 
can  be  served ;  or  he  may  show  that  they 
have  been  served,  but  do  not  api^ear,  and 
can  and  ought  to  be  attached ;  yet,  in  all 
these  cases,  he  must  go  to  trial  without 
thera.  The  statute  makes  no  exception. 
Its  evident  purpose  is  to  substitute  the  affi- 
davit for  the  witnesses,  and  thus  avoid  the 
necessity  of  bringing  the  witnesses  before 
the  court.  The  plain  sense  of  the  law  is 
to  deprive  the  accused  of  the  right  *  to  have 
process  to  compel  the  attendance  of  wit- 
nesses in  his  own  behalf,*  as  is  secured  to 
him  by  the  State  Constitution;  but  I  do 
not  agree  that  the  statute  violates  any  other 
provision  of  the  State  or  Federal  Con- 
stitution." State  V,  Berkley,  92  Mo.  41 ; 
s.  c,  10  West.  Rep.  67. 

1.  Whore  WitnessoB  Besident  out  of 
State.  —  An  application  on  account  of  wit- 
ness out  of  the  State,  must  show  materiality 
of  the  evidence,  due  diligence,  and  that  they 


can  and  will  be  produced  at  the  future  term. 
State  V.  Duify  (La.. An.),  April,  1887. 

But  it  was  recently  held  in  Mississippi 
that  a  continuance  will  not  be  granted  on 
account  of  the  absence  of  a  witness  who 
does  not  reside  in  the  State.  Skates  v. 
State  (Miss.),  April,  1887. 

Comnlative  svidenoe.  —  Continuances 
will  not  be  allowed  to  enable  the  party  to 
produce  evidence^  that  is  merely  cumula- 
tive, unless  there  is  some  necessity  shown 
therefor, — such  as  that  there  will  be  a 
conflict  in  the  evidence  in  reference  to  the 
particular  matter  in  regard  to 'which  the 
absent  witness  is  expected  to  testify. 
Shook  V,  Thomas,  21  111.  87;  Dacy  v. 
People,  116  111.  S5S;  s.  c,  4  West  Rep. 
180. 

Evidence  of  a  merely  cumulative  charac- 
ter is  not  sufficient  on  wh'ch  to  ground  the 
application.  Sutherlin  '</.  State  (Ind.),  7 
West.  Rep.  60. 

Continiianco  for  Sentenoe*  —  When  the 
term  of  the  district  court  was  begun  two 
weeks  before  the  session  of  the  circuit 
court,  and  the  accused  had  been  tried  and 
convicted  before  the  beginning  of  the  latter 
term,  and  the  circuit  court  does  not  meet, 
the  district  court  may  continue  its  term 
for  the  purpose  of  passing  sentence.  State 
V,  Boyd,  38  La.  An.  374. 

Validity  of  Proceedixigs  at  Adjourned 
Term. —  Where  a  judge  makes  an  order  in 
term  time  for  an  adjourned  term,  appears 
at  the  time  appointed  and  opens  court, 
proceedings  at  such  adjourned  term  are  not 
void,  although  another  court  of  the  same 
circuit  was  in  session  at  the  time,  presided 
over  by  a  special  judge.  Snurr  v.  State, 
105  Ind.  125,  s.  c,  2  West.  Rep.  722. 

Validity  of  a  trial  held  at  an  adjourned 
term  depends  on  the  steps  taken  to  appoint 
and  convene  the  adjourned  term.  Snurr  v. 
State,  105  Ind.  125;  s.  c,  2  West.  Rep.  722. 

ninoM  of  Judge.  — The  failure  to  bring 
a  person  charged  with  crime  to  trial  within 
sixty  days  after  the  filing  of  the  informa- 
tion will  not  warrant  a  dismissal  of  the 
prosecution,  if  the  delay  was  caused  by 
the  illness  of  the  trial  judge,  or  his  engage- 
ments in  the  trial  of  other  causes.  People 
V.  Camilo,  69  Cal.  540. 

Indiana  Practice. —  Ind.  R.  S.  1881,  sec. 
1784,  contemplates  that  one  accused  of 
crime  is  not  to  be  discharged  from  arrest 
as  a  matter  of  course,  after  the  expiration 
of  two  terms  of  continuous  confinement, 
or  at  any  other  time,  under  the  provisions 
of  sec.  1782,  except  upon  application  to  the 
court  in  which  the  indictment  is  pending. 
If,  upon  such  application,  the  court  shall  be 
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If  the  prisoner  is  taken  so  ill  as  to  render  him  incapable  of 
remaining  at  the  bar,  the  jury  is  discharged,  and  the  prisoner  is 
afterwards  tried  by  another  jury.^ 

The  statutory  provisions  concerning  continuance  have  reference 
as  well  to  temporary  postponements ;  and  motions  are  addressed 
to'  the  sound  discretion  of  the  court,  and  are  not  matter  of  right 
except  upon  cause  shown.*  Neither  a  continuance  nor  a  post- 
ponement can  be  demanded  as  matter  of  right,  except  upon  cause 
shown.^  But  where  nothing  in  the  record  casts  suspicion  on  the 
good  faith  of  the  application,  the  witnesses  named  in  the  applica- 
tion are  all  real,  and  the  testimony  at  the  trial  shows  that  they 


satisfied  that  the  delay  was  the  result  of 
one  of  the  causes  within  the  exception  con- 
tained in  sec.  1783,  it  would  be  its  duty  to 
continue  its  cause  until  the  next  term,  and 
remand  the  prisoner  unconditionally  to 
await  his  trial.  As  long  and  as  often  as 
the  State  is  able  to  make  it  appear  that  the 
occasion  of  the  delay  is  one  of  the  ex- 
cepted causes,  the  application  must  fail. 
McGuire  v.  Wallace,  109  Ind.  284;  s.  c, 
7  West.  Rep.  415. 

1.  Harris,  Cr.  L.  450- 

Timo  to  prepare  Defenee. »- Defendant 
in  a  criminail  c^se  is  entitled  to  a  reasonable 
time  to  prepare  for  trial,  and  to  have  the 
aid  of  counsel;  but  a  mere  statement  of 
counsel  that  the  respondent  is  not  pre- 
pared for  trial,  is  not  a  sufficient  basis  for 
a  continuance  of  the  cause.  The  practice 
and  rules  of  court  require  such  applica- 
tions to  be  supported  by  affidavit  showing 
the  necessity  for  delay ;  and  in  the  absei^ce 
of  such  showing,  it  is  not  error  to  overrule 
the  motion.  People  v.  Mason  (Mich.),  6 
West.  Rep.  183. 

The  motion,  where  the  offence  was  com- 
mitted but  nine  days  before  the  applica- 
tion, should  be  granted,  where  counsel 
was  procured  only  the  day  before  the  ap- 
plication. State  v.  Brooks  (La.  An.), 
Feb.  1887. 

Art.  54,Texas  Code  Crim.  Proc,  provides 
that,  if  a  "  motion  to  set  aside  an  indictment 
or  information,  or  an  exception  to  the  same, 
is  sustained,  the  defendant,  in  a  case  of 
misdemeanor,  shall  be  discharged,  but  may 
be  again  prosecuted  within  the  time  allowed 
by  law.  The  defendant  in  such  case  can- 
not be  held,  as  in  a  felony  case,  but  must 
be  discharged;  and  this  rule  applies  whether 
the  incliclnicnt  is  set  aside  on  the  motion 
of  the  State,  or  on  the  motion  of  the  de- 
fendant. In  this  case,  after  the  defence  an- 
nounced that  they  were  reailv,  the  county 
attorney  c|iia?>he(l  the  information  because 
of  a  fatal  defect,  and  filed  another  instaittcr. 
The  defendant  asked  leave  to  withdraw  his 
announcement,  because  not  ready  to  an- 
swer to  the  new  information,  which  applica- 
tion was  refused,  and  the  trial  on  the  new 


information  was  proceeded  with.  Htld^ 
error,  and  that  the  defendant  was  entitled 
to  his  discharge,  and  was  not  triable  until 
arrested  under  the  new  information.  Tur- 
ner V.  State,  21  Tex  A  pp.  1 98. 

Requiring  defendant  to  answer  whether 
he  is  ready  for  trial  or  not,  after  the  Sute 
has  asked  for  a  continuance,  and  before  the 
application  has  been  disposed  of,  is  not 
the  proper  practice :  it  is  for  that  State  to 
answer  first  whether  ready  or  not.  State 
V.  Emerson,  90  Mo.  236;  s.  c  6  West. 
Rep.  666. 

Illneee  of  OoaaieL  —  It  will  be  presamed 
that  the  court  properly  overruled  a  motion 
for  a  continuance  at  a  second  term,  on  the 
ground  of  sickness  of  counsel.  State  v. 
Stegner  (Iowa),  June,  1887. 

Infant  WitaeM.  —  Where  a  case  de- 
pends upon  the  testimony  of  an  infant,  it 
IS  usual  for  the  court  to  examine  him  as 
to  his  competency  to  take  an  oath  pre- 
viously to  his  going  before  the  grand  jur\'; 
and  it  found  incompetent,  for  want  of 
proper  instruction,  the  court  will,  in  it!> 
discretion,  put  off  the  trial,  in  order  that 
the  party  may,  in  the  mean  time,  rcccfvc 
such  instruction  as  may  qualify  him  to  take 
an  bath,  i  Stark.  Ev.  2d  c'd  94.  This 
was  done  by  Kooke,  J.,  in  the  case  of  an 
indictment  tor  a  rape,  and  approved  of  b>' 
all  the  judges,  i  Leach,  430  n.;  2  liac 
Abr.  by  Gwill,  577  n.  An  application  to 
postpone  the  trial  upon  this  ground  ought 
properly  to  be  made  before  the  child  Is 
examined  by  the  grand  jury ;  at  all  events, 
before  the  trial  has  commenced,  for  if  the 
jury  are  sworn,  and  the  prisoner  is  put 
upon  his  trial,  l>efore  the  inconipetenc)'  of 
the  witness  is  discovered,  the  judge  ought 
not  to  discharge  the  jury  upon  this  ground 

1  Phill.  Ev.  loth  ed.  19,  citing  R.  r. 
Wade 

2.  Morris?'.  State,  104  Ind.  457;  s,c2 
West.  Rep.  259;  State  v,  Bradley,  90  Mo. 
iTx) ;  s.  c,  7  West.  Rep.  97 ;  Brown  v.  State 
(Tenn),  Feb.  1887;  Tucker  z\  State  (Tex. 
App.),  June,  r886. 

3.  Morris  V.  State,  104  Ind,  457;  s.  c» 

2  W^est.  Rep.  259. 
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were  present  at  the  act,  the  motion  for  a  continuance  should  be 
granted.^ 

Where  the  discretion  of  the  court  has  been  arbitrarily  or 
unsoundly  exercised,  it  is  ground  for  reversal.**  But  this  is  the 
case  only  where  error  is  shown. ^ 


1.  Sutton  V.  People  (111.),  7  West.  Rep. 
702. 

2.  State  f.  Bradley,  90  Mo.  160;  s.  c,  7 
West.  Rep.  97. 

8.  Morris  v.  State,  104  Ind.  457 ;  s.  c,  2 
West  Rep.  2,^. 

Where  the  Trial  is  before  the  Gourt,  the 
admission  in  evidence  of  the  defendant's 
affidavit  for  a  continuance,  which  has  been 
previously  filed  before  the  same  judge,  is 
not  ground  for  reversal.  Phillips  %>,  State 
<Ind.),  6  West.  Rep.  893. 

BexoAal:  Oroond  for  Bevenal  when. — 
Where  the  affidavit  for  defendant  for  con- 
tinuance, under  Missouri  R.  S.  sec.  1884, 
set  forth  the  absence  of  a  witness,  and  the 
testimony  he  would  give  as  to  the  facts 
relating  to  an  alleged  assault,  which  mate- 
rially confirmed  the  testimony  of  defendant, 
and  contradicted  that  of  the  prosecuting 
witness,  held,  ground  for  reversal.  State  v. 
Bradley,  90  Mo.  160;  s.  c,  7  West.  Rep.  97. 

Where,  upon  application  for  a  continu- 
ance on  the  ground  of  absence  of  a  witness, 
the  prosecuting  attorney  admitted  that,  if 
present,  the  witness  would  testify  to  the 
facts  stated  in  the  affidavit  filed  in  support 
of  the  motion ;  where  the  application  was 
seasonably  made,  and  nothing  in  the  appli- 
cation or  in  the  record  indicated  that  the 
subix£na  had  not  been  issued  in  good  faith, 
or  that  the  same  could  not  be  served,  —  it 
was  error  to  deny  the  application.  State 
V.  Dawson,  90  Mo.  149;  s.  c,  6  West.  Rep. 
461. 

When  Contixiitanoe  refased.  —  Diligence 
to  procure  the  attendance  of  a  witness  is 
essentia)  to  a  postponement  of  a  criminal 
case.    May  z/.  State  (Tex.  App.),  Dec.  1886. 

Where  the  application  for  a  continuance 
failed  to  show  proper  diligence,  and  all  the 
evidence  of  the  witness,  had  he  been  present, 
would  have  been  inadmissible,  the  refusal 
of  the  application  was  not  error.  State  r. 
Sneed,  91  Mo.  552;  s.  c,  10  West.  Rep. 

And  the  application  may  be  refused 
where  the  evidence  on  the  trial  shows  that 
the  testimony  sought  to  be  obtained  is 
probably  untrue,  —  Doss  v.  State  (Tex. 
App.),  June,  1886,  —  or  is  simply  cumula- 
tive. Dacy  V.  People,  n6  111.  555;  s.  c,  4 
West.  Rep.  180. 

After  a  special  plea  to  an  indictment  had 
been  stricken  on  demurrer,  there  was  no 
reason  for  continuing  the  case,  and  it  was 
proper  to  proceed  to  a  trial  on  the  merits. 
Carter  v.  State,  75  Ga  747. 

8:3 


English  Praotice.  —  Roscoe  says  in  his 
"Criminal  Evidence"  (pp.  199  to  2031  that 
where  the  courts  deem  it  necessary  tor  the 
purposes  of  justice,  they  will  postpone  the 
trial  until  the  next  assizes  or  sessions ;  and 
that  misdemeanors  are  put  on  the  same 
footing  in  this  respect  as  felonies;  the  14 
&  15  Vict.  c.  100,  §  27,  enacting  that  "no 
person  prosecuted  shall  be  entitled  to  trav- 
erse or  postpone  the  trial  of  any  indict- 
ment found  against  him  at  any  session  of 
the  peace,  session  of  oyer  and  terminer, 
and  general  gaol  delivery :  provided  always, 
that  if  the  court,  upon  the  application  of 
the  person  so  indicted  or  otherwise*  shall 
be  of  opinion  that  he  ought  to  be  allowed 
a  further  term,  either  to  prepare  for  his 
defence  or  otherwise,  such  court  may  ad- 
journ the  trial  of  such  person  to  the  next 
subsequent  session,  upon  such  terms  as  to 
bail  or  otherwise  as  to  such  court  shall 
seem  meet,  and  may  respite  the  recogni- 
zances of  the  prosecutor  and  witnesses 
accordingly,  in  which  case  the  prosecutor 
and  witnesses  shall  be  bound  to  attend  to 
prosecute  and  give  evidence  at  such  subse- 
quent session  without  entermg  into  any 
fresh  recognizance  for  that  purpose." 

Instances  have  occurred  in  which  a  prin- 
cipal witness  has  been  of  such  tender  years 
and  so  ignorant  as  not  to  understand  the 
nature  and  obligation  of  an  oath,  that  the 
jud^e  has  ordered  the  trial  to  be  put  off 
until  the  next  assizes,  and  directed  the  child 
in  the  mean  time  to  be  instructed  in  reli- 
gion. Viae  attte^  "  Infant  Witness,"  p.  836. 
Also  where  it  appears  by  affidavit  that  a 
necessary  witness  for  the  prisoner  is  ill, — 
R.  V.  Hunter,  3  C.  &  P.  591, —  or  that  a 
witness  for  the  prosecution  is  ill,  or  una- 
voidably absent,,  or  is  kept  out  of  the  way 
by  the  contrivance  or  at  the  instigation  of 
the  prisoner,  the  court  will  postpone  the 
trial,  unless  it  appear  that  the  requirements 
of  justice  can  be  satisfied  by  reading  the 
witness's  depositions  before  a  magistrate. 

If  it  is  moved  on  the  part  of  the  prose- 
cution in  a  case  of  felony,  to  i^ut  off  the 
trial  on  the  ground  of  the  absence  of  a 
material  witness,  the  judge  will  require  an 
affidavit  stating  the  points  which  the  wit- 
ness is  expected  to  prove,  in  order  to  form 
a  judgment  whether  the  witness  is  a  ma- 
terial one  or  not.  R.  v.  Savage,  i  C.  &  K. 
75.  An  affidavit  of  a  surgeon,  that  the  wit- 
ness is  the  mother  of  an  unweaned  child 
afflicted  with  an  inflammation  of  the  lungs, 
who  could  neither  be  brought  to  the  assize 
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On  application  for  a  continuance  where  the  State  admits  that 


town  nor  separated  from  the  mother  with- 
out danger  to  life,  is  a  sufficient  ground  on 
which  to  found  a  motion  to  postpone  the 
trial.  lb.  Where  a  prisoner's  counsel 
moved  to  postpone  a  trial  for  murder,  on 
an  affidavit  which  stated  that  one  of  the 
witnesses  for  the  prosecution,  who  had  been 
bound  over  to  appear  at  the  assizes,  was 
absent,  and  that  on  cross-examination  this 
witness  could  give  material  evidence  for 
the  prisoner,  Cresswell^  J,^  after  consulting 
PattesoHt  y^  held  that  this  was  a  sufficient 
ground  for  postponing  the  trial,  without 
showing  that  the  prisoner  had  at  all  en- 
deavored to  procure  the  witness's  attend- 
ance, as  the  prisoner  might  reasonably  ex- 
pect, from  the  witness  having  been  bound 
over,  that  he  would  appear.  K  v.  Macarthy, 
Carr.  &  M.  62J.  In  R.  v.  Palmer,  6  C.  & 
P.  652,  the  judges  of  the  Central  Criminal 
Court  postponed  until  the  next  session  the 
presentment  of  a  bill  for  a  capital  offence 
to  the  grand  jury,  upon  the  affidavit  of  the 
attorney  for  tne  prosecution,  that  a  witness, 
whose  evidence  was  sworn  to  be  material, 
was  too  ill  to  attend,  and  they  refused  to 
refer  to  the  deposition  of  the  witness  to 
ascertain  whether  he  deposed  to  material 
facts.  Where  in  a  case  of  murder  com- 
mitted in  Newcastle-upon-Tyne,  which  had 
created  great  excitement,  a  newspa|)er  pub- 
lished in  the  town  had  spoken  of  the  pris- 
oner as  the  murderer,  and  several  journals 
down  to  the  time  of  the  assizes  had  pub- 
lished paragraphs,  implying  or  tending  to 
show  his  guilt,  and  it  appeared  that  the 
jurors  at  such  assizes  were  chosen  from 
within  a  circle  of  fifteen  miles  round  New- 
castle, where  such  papers  were  chiefly  circu- 
lated, but  that  at  the  summer  assizes  they 
would  l3e  taken  from  the  more  distant  parts 
of  the  county  of  Northumberland  (into 
which  the  indictment  had  been  removed  i, 
Alderson  and  Parke,  BB.,  postponed  the 
trial  until  the  following  assizes.  Alderson^ 
B.^  however,  said,  "  I  yield  to  the  peculiar 
circumstances  of  the  case,  wishing  it  to  be 
understood  that  I  am  by  no  means  disposed 
to  encourage  a  prececlent  of  this  sort." 
R.  V.  Bolam,  Newcastle  Spring  Ass.  1839, 
MS.;  2  Moo.  &  R.  192.  See  also  R.  v, 
Joliffe,  4  T.  R.  285.  And  in  R.  r/.  Johnson, 
2  C.  &  K.  354,  the  same  learned  judge  re- 
fused to  postpone  the  trial  of  a  prisoner 
charged  with  murder,  on  the  ground  that 
an  opportunity  might  be  thereby  afforded 
of  investigating  the  evidence  and  charac- 
ters of  certain  witnesses  who  had  not  been 
examined  before  the  committing  magis- 
trate, but  who  were  to  be  caVled  for  the 
prosecution  to  prove  previous  attempts  by 
the  prisoner  on  the  life  of  the  deceased. 
A  trial  for    murder  was    postponed   till 
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the  next  assizes  by  Channell^  B^  upon  an 
affidavit  of  a  medical  man  as  to  a  witness 
being  unable  to  travel,  although  such  wit- 
ness was  not  examined  before  the  magis- 
trate, and  although  the  trial  had  been  fixed 
for  a  particular  day.  R.  v,  Lawrence,  4  F. 
&  F.  9or. 

In  general  a  trial  will  not  be  postponed 
to  the  next  assizes  before  a  bill  is  found. 
R.  z/.  Heesom,  14  Cox,  C.  C.  4a  But 
where  it  was  shown  that  the  attendance  of 
witnesses,  inmates  of  a  workhouse  in  which 
small-pox  had  broken  out,  was  necessan-, 
Bagallay^  L.  J.,  did  not  require  any  bill  to 
be  sent  up  before  the  grand  jury,  but  post- 
poned the  trial  to  the  next  assizes,  admit- 
ting the  prisoner  to  bail  in  the  mean  time. 
R.  V,  Taylor,  15  Cox,  C.  C.  8.  No  objec- 
tion appears  to  have  been  taken  on  the 
part  of  the  prisoner  to  the  postponement 

In  no  instance  will  a  trial  be  put  off  on 
account  of  the  absence  of  wimesses  to 
character.    R.  v.  Jones,  8  East,  34. 

Where  the  prisoner  applies  to  postpone 
the  trial,  he  will  be  remanded  and  detained 
in  custody  till  the  next  assizes  or  sessions, 
or  will  be  admitted  to  bail,  but  he  as  never 
required  to  pay  the  costs  of  the  prosecutor. 
R.  V.  Hunter,  5  C.  &  P.  591.  Wh  ere  the 
application  is  by  the  prosecutor,  the  court 
in  its  discretion  will  either  detain  the  pris- 
oner in  custody,  or  admit  him  to  bail,  or 
discharge  him  on  his  own  recognizances. 
R.  V.  Beardmore,  7  C.  &  P.  497;  R.  r. 
Parish,  id.  782;  R.  v  Osborne,  id.  799.  See 
also  R.  V.  Crowe,  4  C.  &  P.  251.  A  motion 
to  put  off  a  trial  on  an  indictment  for 
felony  made  on  behalf  of  the  prisoner,  can- 
not be  entertained  until  after  plea  pleaded. 
R.  V.  Bolam,  2  Moo.  &  R.  192.  Prcviou.<» 
to  the  spring  assizes  A.  was  committed  to 
take  his  trial  for  shooting  B.  The  trial 
was  postponed  till  the  summer  assizes,  on 
the  ground  that  B.  (who  shortly  afterwards 
died)  was  too  ill  from  his  wounds  to  attend 
to  give  evidence.  At  the  summer  assizes  a 
true  bill  was  found  against  A.  for  the  mur- 
der of  B.,  and  an  application  wa.«!  made  to 
put  off  the  trial  until  the  following  spring 
assizes,  on  account  of  the  illness  of  a 
material  witness.  Williams^  J^  granted 
the  application,  and  held  that  A.  was  not 
entitled  to  his  discharge  under  the  seventh 
section  of  the  Haljeas  Corpus  Act.  R.r. 
Bowen,  9  C.  &  P.  509.  See  R.  v  Chapman, 
8  C.  &  P.  558. 

The  application  should  be  made  before 
the  prisoner  is  given  in  charge  to  the  jury, 
as  it  is  very  doubtful  whether,  if  the  ad- 
journment of  the  trial  involved  a  discharge 
of  the  jur>',  it  would  be  granted.  Sec/^.«/, 
p.  222.  It  seems  that,  after  the  prisoner  is 
given  in  charge,  a  judge  has  no  authorit) 
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the  testimony  of  the  desired  witness  would  be  such  as  stated  in  the 
affidavit,  the  application  may  be  refused.* 

A  mere  statement  of  counsel  that  defendant  is  not  prepared  for 
trial,  is  not  sufficient  basis  for  a  continuance.*  The  applications 
must  be  supported  by  affidavits  showing  necessity  for  the  delay,^ 
or  the  presumption  is.  that  the  court  rightfully  refused  to  post- 
pone the  trial*     The  affidavit  must  set  out  and  verify  all  the 


to  adjourn  th«  trial  till  another  day  on 
account  of  the  absence  of  witnesses.  See 
R.  t/.  Parr,  4  F.  &  F.  86i. 

1.  State  V.  Jewell,  90  Mo.  467 ;  s.  c,  8 
West.  Rep.  211. 

An  Applieation  for  a  Oontiiiiuuioe,  made 
at  a  previous  term  of  the  court,  if  the  ac- 
cused was  in  actual  custodv  at  the  time, 
and  was  not  merely  upon  Dond,  partakes 
so  far  of  the  nature  of  a  confession  or 
admission  that  the  same  cannot  be  used 
against  him  on  his  subsequent  trial,  unless 
he  was  warned  previously  that  it  might  be 
so  used.  This  doctrine  is  not  affected  by 
the  fact  that  since  the  application  was 
made  the  indictment  was  quashed  for  in- 
validity, and  a  new  one  charging  the  same 
offence  was  found.  But  the  defendant  in 
this  case  being  upon  bail,  no  error  in  this 
respect  is  apparent.  Wimberly  v.  State, 
22  Tex.  App.  506. 

Where,  on  an  affidavit  under  the  provis- 
ions of  Rev.  Stat.  187^  §  1886,  which  has 
been  held  unconstitutional,  but,  while  in 
vogue,  was  only  regarded  as  a  temporary 
admission,  —  one  pro  hac  vice,  and  not  in- 
tended to  extend  beyond  the  term  at  which 
it  was  made,  —  the  prosecuting  attorney 
had  admitted  that  Barber,  a  non-resident, 
would,  if  present,  swear  as  stated  in  the 
affidavit  for  continuance,  and  this  affidavit 
was  used  in  the  former  trial,  it  was  properly 
rejected  when  again  offered  in  evidence. 
State  V,  Bryant  (Sfo.),  12  West.  Rep.  324. 

Charge  of  Conrt  regarding.  —  Where,  on 
an  application  for  continuance  in  a  criminal 
case,  the  prosecuting  attorney  admitted 
that  what  appellant  alleged  he  could  prove 
by  the  absent  witness  was  true,  there  was 
no  error  in  an  instruction  given  to  the 
jury  that,  **  as  a  matter  of  law,  I  will  say 
to  you,  that  the  facts  stated  in  the  affidavit 
for  a  continuance,  (in)  which  the  defendant 
alleged  (what)  he  expected  to  prove  by  his 
mother,  .  .  .  must,  for  the  purpose  of  the 
trial,  be  taken  as  true.  The  weight  and 
effect  of  such  facts,  upon  the  merits,  is  a 
matter  exclusively  for  your  determination." 
Mavfield  z/.  State,  no  Ind.  591;  s.  c,  9 
West.  Rep.  386. 

Where  JBndenoe  Immaterial.  —  Where 
the  facts  to  which  the  absent  witnesses 
would  swear  were  wholly  immaterial  and 
irrelevant,  the  motion  was  properly  denied. 
State  V.  Dale  (Mo.),  6  West.  Rep.  434. 


In  Murder  Trial.  —  In  a  criminal  pros- 
ecution for  the  crime  of  murder,  an  appli- 
cation for  a  continuance,  where  the  State 
admits  that  the  witness  desired  to  be  pro- 
duced, would,  if  present,  testify  as  stated 
in  the  affidavit  filed  with  the  application, 
may  be  properly  refused.  State  v.  Jewell, 
90  Mo.  467 ;  s.  c,  8  West.  Rep.  211. 

8.  People  V.  Mason  (Mich.),  6  West- 
Rep.  183. 

unsupported  Allegations  on  motion  can- 
not be  reviewed  on  appeal.  State  v,  Jew- 
ell, 90  Mo.  467 ;  s.  c,  8  West.  Rep.  211. 

3.  People  V,  Mason  (Mich.),  6  West 
Rep.  183. 

4u  Morris  v.  State,  104  Ind.  457 ;  s.  c^  2 
West.  Rep.  259. 

Affidavits  for  a  Ckmtinaanee  will  not 
necessarily  be  taken  as  true,  if  contradic- 
tory or  equivocal,  —  Dacy  v.  People,  116 
11^-  555 »  s.  c,  4  West.  Rep.  180, — for  it  is 
presumed,  that,  in  making  the  showing  for 
a  continuance,  the  defendant  will  make  the 
strongest  possible  statement  in  his  own 
favor  that  the  facts  will  warrant.  And,  su 
far  as  the  showing  made  is  equivocal  or 
uncertain,  the  intendments' must  be  taken 
against  it.  Steele  v.  People,  45  111.  155; 
Slate  V.  Eisenmeyer,  94  III.  96 ;  Dacy  p. 
People,  116  111.  555;  s.  c,  4  West.  Rep. 
180. 

Connsel  not  ready.  —  Where  the  counsel 
are  not  ready,  the  affidavit  should  &Ute 
that,  for  want  of  time,  counsel  could  nor 
prepare  for  trial,  and  that  absent  witnesses 
could  be  procured  if  time  was  given,  and 
that  affiant  had  no  opportunity  for  prepa- 
ration. Dacy  V.  People,  116  111.  555 ;  s.  c, 
4  West.  Rep.  180. 

An  affidavit  that,  since  notification  of  his 
appointment  as  counsel  A^r  defendant,  there 
had  not  been  sufficient  time  to  prepare  for 
trial,  must  state  special  facts  or  reasons  to 
support  the  statement.  Stale  v,  Jewell» 
90  Mo.  467 ;  s.  c,  8  West.  Rep.  2f  i. 

Affidavits  are  fatally  defective  if  they  do 
not  state  that,  for  want  of  time,  such 
counsel  could  not  prepare  for  trial,  nor  that 
absent  witnesses  could  be  procured  if  more 
time  was  given,  nor  any  want  of  oppor- 
tunitv  for  preparation.  Eubanks  v.  Peo- 
ple, 41  111.487;  Pertect  t/.  People,  70  111. 
171  ;  Wilhelm  v.  People,  72  111.  468;  Dacy 
V.  People,  116  III.  555;  s.  c,  4  West.  Rep. 
180 
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facts,  as  they  then  exist,  which  are  essential  to  support  the  appli- 
<:ation.^ 

HV.  Trial.  —  i.  Modes  of,  —  All  criminal  prosecutions  are  now  * 
by  (a)  Complaint^  (b)  Indictmenty  and  (r)  Infonnation,^ 

2.  Conduct  of  Trial,  —  It  is  the  undoubted  province  of  Xhtnisi 
prills  courts,  in  the  exercise  of  a  sound  discretion,  to  regulate  the 
course  of  business  during  the  progress  of  trials.  Included  in  this 
is  the  right  during  the  term,  in  a  proper  way,  to  control  its  own 
sittings ;  and  unless  the  action  taken  affects  any  right  of  the 
parties  in  pending  proceedings,  it  cannot  be  considered  on  appeal, 


An  Affidavit  by  the  Attorney  appointed  by 
the  court  to  defend  the  party  accused,  that, 
since  he  was  notified  of  his  ap|x>intment, 
there  had  not  been  sufficient  time  for  him 
to  prepare  the  case  for  trial  on  the  set  day, 
is  sufficient  where  there  was  no  statement 
of  si^ecia)  facts  or  reasons  showing  why  a 
longer  period  was  asked  or  required. 
State  V.  Jewell,  90  Mo.  467  ;  s.  c,  8  West. 
Rep.  211. 

1.  Sutherlin  v.  State  (Ind.),  7  West. 
Rep.  60, 

It  cannot  be  aided  by  attaching  an  affi- 
davit made  at  a  previous  term.  Sutherlin 
V.  State  (Ind.),  7  West.  Rep.  60. 

Where  accused,  on  being  interrogated, 
contradicted  his  affidavit,  it  was  improper 
practice  of  the  attorney  of  accused  to 
prove  such  contradictions.  Hubbard  v. 
State  (Miss.),  Feb.  1887. 

Evidentiary  FaoU.  —  Affidavits  for  con- 
tinuance are  reciuired  to  state  material  evi- 
dentiary facts  'amrmed  by  the  affiant  to  be 
true;  and  this  admission  may  be  used 
against  the  defendant  in  a  criminal  prose- 
cution. In  affidavits  for  change  of  venue, 
no  evidentiary  facts  are  stated,  and  they 
cjuiiot,  therefore,  supply  evidence  to  be 
used  on  the  trial.  An  accused  may  show 
that  he  was  mistaken  as  to  some  or  all  of 
the  statements  contained  in  his  affidavit 
for  a  continuance,  and  he  has  a  right  to 
explain  the  statements,  if  he  can,  by  com- 
petent evidence  ;  but  they  are  nevertheless 
admissions,  and,  as  such,  entitled  to  go  to 
the  jury.  There  is  nothing  privileged  in  the 
statement  in  an  affidavit  for  a  continuance, 
nor  is  there  any  thing  which  imposes  upon 
them  any  compulsory  or  confidential  fea- 
tures. The  paper  belongs  to  the  files,  being 
public  in  its  character,  and  freely  executecf! 
Behlerz/  State  (Ind.),  11  West.  Rep.  105. 

An  affidavit  upon  which  is  founded  a 
motion  for  a  continuance  to  procure  the 
evidence  of  certain  witnesses,  must  nega- 
tive the  fact  that  they  were  absent  by  the 
procurement  of  the  party  who  asks'  the 
continuance.  Crews  v.  People,  120  111. 
317;  s.  c,  8  West.  Rep.  691. 

where  the  Desired  witnese  ie  a  Kon-Besi- 
dent,  it  should  state  the  grounds  of  expec- 


840 


tation  that  his  testimony  could  be  procured. 
Dacy  V.  People,  1 16  111.  555 ;  s.  c,  4  West. 
Rep.  180. 

witnesB  to  prove  Insanity.  —  In  an  affi- 
davit for  continuance  based  upon  evidence 
proposed  to  be  introduced  as  to  the  in- 
sanity of  the  defendant,  where  there  is  no 
averment  that  the  defence  of  insanity  will 
be  interposed,  the  materiality  of  the  evi- 
dence is  not  shown.  Where  it  is  not  al- 
leged in  the  affidavits  that  the  affiants  be- 
lieve the  testimony  desired  will  be  true; 
that  the  witnesses  are  not  absent  by  the 
connivance,  procurement,  or  consent  of 
the  defendant;  that  the  subpoenas  could 
not  have  been  issued  on  the  day  of  the 
receipt  of  the  information  in  time  to  have 
secured  the  attendance  of  witnesses  living 
within  reach  of  the  subpoenas,  —  the  affida- 
vits were  properly  overruled.  Stale  t'. 
Bryant  (Mo.),  12  West.  Rep.  324. 

2.  Harris  says  in  his  Criminal  Law,  p. 
384,  "  It  will  not  be  necessary'  to  describe 
the  various  modes  of  trial  which  have  been 
long  abolished;  namely,  the  ordeal,  the 
corsned,  trial  by  battle,  a  full  accoant  of 
which  will  be  found  in  the  various  editions 
of  Blackstone,  Hallam's  'Middle  Ages,' 
Recves*s  *  History  of  English  Law,'  ami 
the  other  works  dealing  with  the  history  of 
the  law.  The  last  of  these  was  suppressed 
by  59  George  HL  c  46,  in  consequence  uf 
the  case  of  Ashford  v.  Thornton,  i  f5am.& 
Aid.  405,  in  which  the  person  accused  dc- . 
manded  the  settlement  of  the  question  bv 
a  fight." 

On  the  subject  of  trials  by  ordeals,  see 

I  Stephens's  Hist  Cr.  L.  in  Eng.  250,  252, 
253»2g9;  3  id- 241. 

3.  uidioanent  for  Kisdemeanor.— Upon 
an  indictment  for  a  misdemeanor,  it  is  no 
ground  for  acquittal  that  the  evidence 
necessary  to  prove  the  misdemeanor  also 
shows  it  is  part  of  a  felony,  and  that  the 
felony  has  been  completed.  Reg.  v.  Button, 
3  Cox,  C.  C.  229. 

Assanlti.  —  An  assault  is  a  misdemeanor, 
of  which  circuit  courts  have  original  juriS' 
diction,  and  is  prosecuted  in  those  courts 
by  indictment.    Kennedy  v.  People  (111). 

I I  West.  Rep.  48. 
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although  it  imposes  personal  discomfort  qpon  counsel,  and  exacts 
labor  where  rest  is  needed.^ 

In  the  order  of  trial,  special  pleas  must  always  be  tried  before 
the  general  issue.* 


L  Wartcna  v.  State,  105  Ind.  445 ;  s.  c, 
2  West.  Rep.  757. 

Time  to  prepare  for  TriaL —  When  the 
case  was  called  for  trial,  the  defence  asked 
for  time  in  which  to  prepare  and  file  a 
plea  of  former  conviction.  The  trial  court 
awarded  fifteen  minutes,  to  which  the 
defence  objected  as  insufficient  time,  where- 
upon the  court  ordered  the  trial  to  proceed. 
After  a  part  of  the  State's  evidence  was 
introduced,  the  trial  court  refused  to  enter- 
tain the  plea,  and  the  defendant  excepted. 
Heldy  error.  Coon  v.  State,  21  Tex.  App. 
332. 

In  a  Theft  Case,  wherein  the  **  Bale  "  was 
invoked,  one  N.  advised  the  defendant*s 
counsel,  during  the  examination  of  a 
defence  witness,  that  he  knew  important 
facts  in  connection  with  the  said  witness's 
testimony.  N.  was  then  offered  by  the 
defence  as  a  witness,  but  was  excluded 
upon  the  State's  objection  that  the  "  rule  " 
had  not  been  applied  to  him,  and  that  he 
had  heard  all  of  the  testimony  of  the  pre- 
ceding witness.  After  the  examination  of 
other  witnesses,  N.  was  again  offered  as  a 
witness,  and  was  again  excluded  upon  the 
same  objection,  and  the  further  one  that 
the  defence  had  failed  to  place  him  under 
the  rule  after  his  former  rejection,  and 
that  he  had  since  heard  the  testimony  of 
.several  witnesses  Held^  correct.  Rum- 
rael  V.  State,  22  Tex.  App.  558. 

Before  the  commencement  of  the  trial, 
counsel  for  the  accused  moved  the  court 
for  an  order  that  all  articles  in  the  posses- 
sion of  the  State,  intended  to  be  used  in 
evidence,  be  placed  in  the  hands  of  the 
clerk  or  other  officer  of  the  court  for  their 
inspection.  The  State  attorney  filed  a 
statement  by  which  it  appears  that  all  such 
articles  had  been  seen  and  examined  by 
counsel  for  defence  and  the  experts  in 
their  behalf,  and  that  they  were  fully  ac- 
([uainted  with  such  articles,  and  further 
agreeing  that  such  articles  should  be  sub- 
mitted to  counisel  for  defence  before  they 
were  so  offered  in  evidence.  No  denial  of 
this  statement  was  made  by  defence.  Held^ 
that,  in  overruling  the  motion,  there  was  no 
error.     Newton  7).  State,  21  Fla.  ^-x. 

Interrogation  of  Witness  by  Jndjge.  ~  It 
15  proper  Tor  the  judge  presiding  at  a  crim- 
inal trial. to  interrogate  a  witness,  to  supply 
some  omitted  and  legitimate  question,  or 
to  fully  develop  the  facts  bearing  on  the 
case.  .State  r*.  Pagcls,  92  Mo.  300 ;  s.  c, 
10  West.  Rep.  288. 

There  can  be  n<»  ciouljt  of  the  right  of  a 


trial  judge  to  interrogate  a  witness  if  he 
deems  it  necessary  to  supply  some  omitted 
and  legitimate  question,  or  to  fully  develop 
the  facts  bearhig  on  the  case.  Whart.  Cr. 
Ev,  §  452,  and  cases  cited. 

Failure  to  file  Complaint  in  County  Court. 
—  The  defence  moved  the  trial  court  to 
strike  out  the  complaint,  because  the  same 
had  not  been  filed  in  the  county  court. 
The  court  overruled  the  motion,  and 
the  prosecutor  ordered  the  complaint  filed. 
Held^  correct     Day  r.  State,  21  Tex.  App. 

Where  an  Offence  is  set  out  with  Aggra- 
vating Circumstanoes  which  enlarge  the 
offence,  the  prosecutor  may  nol,  pros,  the 
aggravation,  and  obtain  a  conviction  for  the 
lesser  offence,  which  is  well  charged.  Com- 
monwealth V.  McMonagle,  i  Mass.  ^17 ; 
Commonwealth  v,  Briggs,  24  Mass.  (7  Pick.) 
177 ;  Commonwealth  v.  Tuck,  37  Mass. 
(20  Pick)  356;  Commonwealth  v.  Jenks, 
67  Mass.  (i  Gray)  490;  Commonwealth  v. 
Cain,  102  Mass.  487 ;  Jennings  v.  Com- 
monwealth, 105  Mass.  586;  Commonwealth 
V.  Holmes,  up  Mass.  195;  Commonwealth 
V,  Mead,  92  Mass.  (10  Allen)  396 j  Com- 
monwealth V.  Dunster,  5  New  Eng.  Rep. 

«.  Commonwealth  v.  Merrill,  90  Mass. 
(8  Allen)  545 ;  Salliday  v.  Commonwealth, 
28  Pa.  St.  13;  Foster  v.  State,  39  Ala.  229; 
Henr>'  v.  State,  yy^  Ala.  389 ;  Nonemaker 
V.  State,  34  Ala.  211;  Mountain  v.  State, 
40  Ala.  344;  Faulkner  v.  State,  3  Heisk. 
(Tenn.)  ^3;  Clem  v.  State,  42  Ind.  420. 

The  Admission  of  Further  Evidence  after 
a  criminal  case  had  been  closed,  and  before 
the  jury  had  retired,  was  a  matter  resting 
in  the  sound  discretion  of  the  court;  and 
the  omission  of  the  attorney  for  the  people 
to  read  in  evidence  the  statute  of  Minne- 
sota being  a  mere  oversight,  it  was  proper 
that  he  should  be  allowed  to  introduce  it, 
the  court  having  offered  the  defendant  the 
right  to  rebut  the  evidence,  and  to  argue  its 
force  and  effect  to  the  jury.  Tucker  v. 
State  (111.),  II  West  Rep.  765. 

After  the  Evidence  had  been  closed  by 
both  people  and  defendant,  the  attorirey 
for  the  people  made  an  argument  to  the 
jurv,  and  he  was  followed  by  an  argument 
m  favor  of  the  defendant.  At  the  conclu- 
sion of  the  argument  on  behalf  of  defend- 
ant, the  court  took  a  recess  for  dinner. 
When  the  court  met  after  recess,  the  coun- 
sel for  the  people  entered  a  motion  for 
leave  to  introduce  in  evidence  certain  por- 
tions  of   the   statute   of    Minnesota:    this 
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TriaL  CRIMINAL   PROCEDURE.  Svidiiiee. 

3.  Regulation  by  Court,  —  The  right  of  the  coui:t  to  regulate  the 
course  of  the  trial  and  control  its  sitt;ings  cannot  be  considered  on 
appeal,  unless  the  rights  of  parties  are  affected.* 

4.  Appointment  of  Counsel,  — ^The  court  may  appoint  an  attorney 
to  defend  where  the  accused  is  without  means.*  And  it  is  within 
the  discretion  of  the  trial  court  to  direct  the  employment  of 
counsel  to  assist  the  prosecuting  attorney  in  conducting  a  trial 
against  a  person  accused  of  felony.* 

a.  Limiting  Number  of  Counsel.—* The  court  may  limit  the 
number  of  counsel  which  may  prosecute ;  and  the  appointment  of 
more  than  one  counsel  to  prosecute,  in  case  of  disability  of  the 
prosecuting  attorney,  is  a  practice  not  to  be  approved,  but  it  is 
not  a  reversible  error.* 

XV.  Evidence.^ — i.   Rules  in   Crimitial  Cases, — The  general 

motion  was  allowed,  and  the  statute  was  La.  An.  843 ;  State  v.  Harrison,  38  La.  An. 

read  in  evidence,  and  the  ruling  of  the  501 ;  People  v,  Sam  Lung,  70  Cal.  S^S"" 

court  is  rehed  upon  as  error.     It  appears  or  permitting   a  witness  to   correct  his 

from  the  bill  of  exceptions  that  the  court,  testimony.    State  v,  Gonsoulin,  3^  La.  An. 

upon  allowing  the  evidence  to  be  intro-  459. 

duced,  offered  to  allow  the  defendant  the  Limiting  Ttme  of  Argnment  of  Comufll — 

right  to  introduce  further  evidence  on  his  There  must  be  some  restraint  of  the  vola- 

behalf  if  he  desired,  and  to  further  argue  bility  of  counsel,  since  there  must  be  a 

his  case  to  the  jury.  limit  to  a  criminal  trial.    State  v,  Boasso, 

"  The  admission  of  further  evidence  after  38  La.  An.  202. 

the  case  had  been  closed,  and  before  the  It  is  discrotioiiAry  with  the  Goort  to  n- 

jury  had  retired,  was  a  matter  resting  in  call  tho  Jtiry  after  they  have  reth-ed  to 

the  sound  discretion  of  the  court ;  and,  as  consider   their  verdict,    for   the  purpose 

it  does  not  appear  that  the  discretion  was  of  explaining  instructions  already  ^iven, 

abused,  we  do  not  think  the  court  erred.  giving  additional  instructions,  or  admitiing 

"The  failure  on  the  part  of  the  attorney  evidence  of  some  fact  overlooked  during 

for  the   people   to   read  in  evidence  the  the  trial ;  and  the  defendant  being  at  the 

statute  of  Minnesota  was  a  mere  oversight,  time  present  in  person,  with  his  attorney, 

and  it  was  but  just  that  he  should  be  al-  and  being  allowed  an  opportunity  to  aos.s- 

lowed  to   introduce   the  evidence,  as  the  examine  the  witness,  there  is  nothing  of 

defendant  was  in  no  manner  injured,  the  which  he  can  complain.    Cooper  v.  State, 

court  having  allowed  him  the  right  to  rebut  79  Ala.  54. 

the  evidence  if  he  wished,  and  to  argue  its  Bequest  to  discharge  Juror.  — The  dis- 

force  and  effect  to  the  jury."   Whart.  Cr.  L.  charge  of  a  juror,  after  he  has  been  ac- 

(8th  ed.)  §  1696.  cepted  and  sworn,  is,  under  the  New  York 

Conftesions  are  only  authoritative  where  Code,  within  the  discretion  of  the  trial 

there  is  clear  proof  of  the  corpus  aelicti ;  judge.     Code  Crim.  Proc  §  371.    People 

and  here  (in  bigamy)  the  corpus  delicti  is  v,  Bcckwith,  103  N.  Y.  360;  s.  c,  4  Cent 

the  alleged  first  marriage,  which  must  be  Rep;  539. 

clearly  proved  independently  of  the  defend-  8.  Dukes  z/.  State,  11  Tnd.  557;  Tull  :•. 

ant*s  confessions  ;  and  secondary  evidence  State,  99  Ind.  238.    See  Siebert  v.  State,  95 

cannot  be  received.    Whart.  Cr.  I*.  (8th  ed.)  Ind.  471. 

§  1696.  8.  Wood  V,  State,  92  Ind.  269;  Sicbcri 

1.  Wartena  v.  State,  105  Ind.  445;  s.  c,  v.  State,  95  Ind.  471 ;  TulW.  State,  99  Ind. 

2  West.  Rep.  7J7.  238;  Bradshaw  v.  State,  22  N.  W.  Rep. 

AdmisiionofEvidence  on  the  part  of  the  j6i ;  State  v.  Montgomery,  22  N.  W.  Rep. 

prosecution  in  rebuttal,  after  the  defence  639 ;  Shular  v.  State,  105  Ind.  289;  s.  c^ 

has  closed,  is  in  the  discretion  of  the  trial  2  West.  Rep.  801. 

court.     McMeen  v.  Commonwealth  (Pa.),  4.  Connsei  so  appointed  should  not  be 

5  Cent.  Rep.  887.  under  private  retainer.     State  v.  Qrittiii, 

The  Kentucky  Civil  Code,  section  6ot,  87  Mo.  608;  s.  c,  3  West.  Rep.Szo. 

puts  the  matter  of  excluding  witnesses  from  5.  It  is  not  thejjurpose  here  to  fully  (J«- 

the  court-room   in   the  discretion   of   the  cuss   the   question    of   evidence, —which 

court.    Johnson  v.  Clem,  82  Ky.  84.  question  will  ho.  taken  up  later  on  in  ihe 

Separation  of  the  Witnesses  is  within  the  series  under  that  title,  —  but  simply  to  sit 

discretion  of  the  court,  —  State  ?•.  Cole,  38  f(irth  those  principles  o!  m-idence  pccu'i-ir 
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rules  of  evidence  are  the  same  in  criminal  as  in  civil  cases.*  Thus, 
in  eacli  it  is  the  first  and  most  signal  rule  that  the  best  evidence 
of  which  the  case  is  capable  shall  be  given ;  for,  if  the  best  evi- 
dence be  not  produced,  it  affords  a  presumption  that  it  would 
raake  against  the  party  neglecting  to  produce  it.* 

All  facts  and  circumstances  stated  in  the  indictment  which  can- 
not be  rejected  as  surplusage,  must  be  proved,  and  all  descriptive 
averments  must  be  strictly  proved ;  ^  and  the  testimony  in  crimi- 


to  a  criminal  prosecution,  and  which  do  not 
properly,  or  so  properly,  fall  anywhere 
else. 

1.  Thomas  v.  State,  103  Ind.  419;  s.  c, 
I  West.  Rep.  309,316. 

In  criminal  cases  the  State  must  resort 
to  the  ordinary  course  of  proof  to  estab- 
lish every  material  fact  charged  in  the  in- 
dictment. Bird  V*  State,  104  Ind.  384; 
s,  c,  2  West  Rep.  227. 

**  There  is  no  difference  as  to  the  rules 
of  evidence,"  says  Abbotty  J.^  "between 
criminal  and  civil  cases :  what  may  be  re- 
ceived in  the  one  may  t^e  received  in  the 
other,  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other."  R.  r. 
Watson,  2  Stark.  N.  P.  C.  155 ;  R.  v.  Mur- 
phy, 8  C.  &  P.  306. 

2.  Gilb.  Ev.  3  Bull,  N.  P.  293,  per  Jer- 
vis,  C.  J.,  in  Twyman  v,  Knowles,  13  C.  B. 
224,  Best  on  Ev.  Pt.  i,  ch.  1,  §§  87,  89. 

Upon  a  Trial  for  Murder  in  the  First 
Degree,  there  is  no  warrant  in  the  statute 
for  reading  against  the  accused,  as  the  tes- 
timony of  an  absent  witness,  that  which 
the  prosecuting  attorney  states,  in  his  affi- 
davit filed  with  a  motion  for  a  continuance, 
to  be  what  the  absent  witness  would  tes- 
tify if  present,  unless  defendant  agrees  that 
it  may  be  so  read.  State  v,  Emerson,  90 
Mo  236 ;  s.  c,  6  West.  Rep.  666. 

Insaoitj  cannot  be  proved  by  reputation. 
Walker  v.  State,  102  Ind.  502;  s.  c,  3 
West.  Rep.  354. 

A  physician  cannot  be  asked  whether, 
having  neard  the  whole  evidence,  he  was 
of  opinion  that  the  prisoner,  at  the  time  he 
committed  the  alleged  act,  was  of  unsound 
mind.     Reg.  v,  Frances,  4  Cox,  C.  C.  57. 

3.  Descriptive  Averments. — Thus,  where 
the  statute  provided  against  stealing  **  any 
horse,  mare,  or  gelding,"  and  the  indict- 
ment charges  the  steahng  of  a  horse,  but 
the  evidence  shows  the  theft  of  a  gelding, 
the  defendant  must  be  acquitted.  Hooker 
V.  State,  4  Ohio,  350;  Truley  v.  State,  3 
Humph.  (Tenn.)  323.      The  court  say,  in 

.  Hooker  v.  State,  sttpra^  that  "  the  term 
horse,  being  a  generic  name,  ought  to  in- 
clude every  variety  of  the  animal,  as  di- 
versified by  age,  sex,  occupation,  and 
modification.  The  English  authorities,  how- 
ever, and  which  have  been  recognized  in 
several  States  of  the  Union  as  sound  law, 


are  too  strong  to  be  resisted,  and  too 
pointed  to  be  evaded.  It  is  the  duty  of 
the  court  not  to  make,  but  to  declare,  the 
law.  Ita  Ux  scripta  est  precludes  all  in- 
quiry into  the  reasonableness  or  propriety 
of  tne  objection."  But  see  Reg.  v.  AI- 
dridge,  4  Cox,  C.  C.  143. 

So,  if  the  charge  is  stealing  two  turkeys, 
and  the  evidence  shows  the  stealing  of  two 
dead  turkeys, —  Rex  v.  Halloway,  i  C.  & 
P.  128,  —  because  the  allegation  of  an  ani- 
mal means  a  live  animal,  unless  it  is  de- 
scribed as  dead.  Rex  v,  Edwards,  R.  &  R. 
497;  Commonwealth  v,  Beaman,  7  Mass. 
(o  Gray)  497 ;  State  v.  Jenkins,  6  Jones 
(N.  C),  19.  A  variance  as  to  a  person 
named  in  the  indictment  is  fatal,  unless 
it  is  a  variance  in  spelling  merely,  which 
does  not  affect  the  sound.  Thus,  where 
the  name  in  the  indictment  was  Dougal 
Mclnnis,  and  the  name  proved  was  Dougal 
McGinnis,  the  variance  was  held  fatal, — 
Barnes  v.  People,  18  111.  52,  —  while  proof 
of  Winyard  in  place  of  Whyneard,  as 
averred,  has  been  held  not.  Rex  v.  Foster, 
R.  &  R.  412. 

When  a  Paper  is  set  ont  in  the  Indictment 
by  its  tenor,  where  the  omission  or  addi- 
tion of  a  letter  does  not  change  the  word 
so  as  to  make  it  another  word,  the  variance 
is  not  material.  Reg.  v.  Drake,  1 1  Modern, 
78.  Where  the  allegation  was  "not,"  and 
the  proof  was  "nor,"  although  the  sense 
was  not  affected  thereby,  the  variance  was 
held  fatal,  —  Rex  v.  Beech,  Camp.  229,  — 
but  where  the  allegation  was  "  undertood," 
and  the  proof  was  "  understood,"  the  vari- 
ance was  held  not  fatal.  Reg.  v.  Drake, 
II  Mod.  78. 

Thongh  the  Descriptive  Averment  be  un- 
necessary, still  it  must  be  strictly  proved. 
Thus  where,  in  an  indictment  for  the  theft 
of  a  horse,  the  failure  to  prove  that  the 
stolen  horse  was  black,  was  fatal.  1  Stark. 
Ev.  374.  And  where,  in  an  indictment  for 
bigamy,  the  woman  was  needlessly  de- 
scribed as  a  widow,  the  failure  to  prove 
her  widowhood  was  fatal.  Rex  v.  Deeley, 
4  C.  &  P.  579- 

The  Effect  of  Variance  in  Particulars  not 
Material  to  the  merits  of  the  case  is  over- 
come in  Michigan  by  a  statute  authorizing 
the  indictment  to  be  amended  to  corre- 
spond with  the  evidence,  when  such  a  vari- 
13 
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nal  cases  is  always  to  be  given  in  open  court  and  in  the  presence 
of  the  accused.^ 

a.  Burden  of  Proof.  —  In  criminal  cases  the  burden  of  proof  is 
on  the  prosecutor  to  show  that  the  accused  is  guilty  of  the  offence 
But  when  an  accused  relies  upon  any  substantive,  dis- 


charged 


ance  occurs,  —  Mich.  Rev.  Stat.  (1871) 
2172,  — and  in  Ohio  by  the  statutes  declar- 
ing that  no  such  variance  shall  be  ground 
for  acquittal.  74  Ohio  1*  334.  Under  the 
Ohio  statute,  it  was  hdd  \\\'3X  the  defendant 
was  correctly  convicted  where  the  indict- 
ment charged  him  with  stealing  certain 
articles  of  silverware,  and  the  evidence 
showed  the  articles  were  of  plated  ware, 
consisting  of  only  one  twenty-fifth  part  sil- 
\cr.     Goodall  v.  State,  22  Ohio  St.  203. 

Exception  to  the  Role.  —  The  rule  that 
a  descriptive  averment  must  be  strictly 
proved,  nas  one  qualification  in  cases  of 
homicide  and  felonious  assault.  If  the 
averment  is  that  the  homicide  was  caused, 
or  the  assault  made,  in  a  designated  man- 
ner, it  is  not  necessary  to  prove  strictly 
the  details  of  the  means  averred  to  have 
been  used  in  so  committing  the  offence. 
If  the  indictment  is  for  murder  by  poison- 
ing, and,  it  is  averred,  by  poisoning  with  a 
certain  drug,  the  indictment  is  supported 
hv  proof  of  poisoning  with  a  different 
drug.  East,  P.  C.  c.  5,  §  107  A  charge  of 
felonious  assault  with  a  staff  will  be  sus- 
tained by  proof  of  such  assault  with  an- 
other bruising  implement,  as  a  stone,  — 
Sherwin'sCase,  cited  East,  P.  C.  c.  5,  §  107, 
—  and  a  charge  of  strangling  by  clasping 
both  hands  about  the  throat,  is  sustained 
by  proof  of  strangling  by  placing  one  hand 
over  the  mouth.  Rex  v.  Culkins,  5  Car.  & 
v.  121. 

1.  People z/.  Dowdigan  (Mich.),  ro  West. 
Rep.  865.  See  Chadwick  v.  Chadwick,  C2 
Mich.   545 ;  Re  Foster's   Will,  34   Mich. 

2\. 

Sending  Eyidenoe  to  Jury-Boom.  —  Thus, 
on  the  trial  of  respondents  under  an  in- 
dictment for  a  criminal  assault,  it  was 
error  for  the  court,  in  the  absence  of  their 
counsel,  who  had  previously  refused  their 
consent,  and  after  the  retirement  of  the 
jury,  to  allow,  at  the  request  of  the  jury, 
to  be  given  to  them  the  evidence  of  the 
witness  upon  whom  the  assault  was  made, 
taken  on  her  examination  before  the  magis- 
trate, to  which  was  attached  the  evidence 
(if  another  witness,  reduced  to  writing  at 
the  preliminary  examination  before  the 
justice,  and  the  original  written  complaint 
ui)()n  which  the  warrant  for  the  arrest  of 
the  accused  was  based,  together  with  such 
warrant.  The  court  was  not  justified  in 
sending  the  papers  to  the  jury-room.  It  is 
a  tlanffcrons  practice,  even  in  civil  cases, 
and  «)nc  nnt  otlcn  t<i  be  indulged  in.  and  in 


criminal  cases  never.     People  v.  Dowdi- 
gan (Mich),  10  West.  Rep.  865 

2.  People  V.  Coughlin  (Mich.), 9  West 
Rep.  129;  Day  v.  State,  21  Tex.  App.  2\y 

The  State  mnst  prove,  beyond  &  Beuoii" 
able  Donbt,  every  essential  element  of  the 
crime  charged.  Criminal  intent,  unless 
otherwise  provided  by  statute,  is  an  essen- 
tial element.  If  the  defendant  was  insane, 
the  law  holds  he  was  incapable  of  criminal 
intent.  Hence,  the  defence  of  insanity  is 
merely  a  denial  of  criminal  intent,  ana  is, 
therefore,  provable  under  the  general  issue. 
Mence,  if  the  evidence  raises  a  reasonable 
doubt  of  the  sanity  of  the  defendant,  it 
raises  a  doubt  as  to  his  criminal  intent, and, 
logically,  he  is  entitled  to  an  acquittal. 
See  State  v.  Bartlctt,  43  N.  H.  224;  Sute 
V.  Jones,  50  N.  H.  ^69;  State  ».  Johnson, 
40  Conn.  136;  People  z/.  McCann,  16N.Y. 
58 ;  Wagner  v.  People,  4  Abb  (N.  Y.)  App. 
Dec.  509 ;  McFarland's  Case,  8  Abb.  (N.  V.) 
App.  Dec.  57;  Dove  v.  State,  3  Heisk. 
(Tenn.)  348;  People  v.  Garbutt,  17  Mich. 
I ;  Polk  V.  State,  19  Ind-  170;  Bradley  r. 
State,  31  Ind.  492;  iiopps  v.  People,  3c 
111.  J85;  Chase  v.  People,  40  111.  «2;  S&tc 
V,  Crawford,  11  Kan.  32;  Wright  v.  Peo- 
ple, 4  Neb.  407. 

Burden  of  Proof  in  PrevnmptioDi  of  Ib- 
tanity.  —  In  some  cases,  it  is  held  that  the 
presumption  of  sanitv  throws  the  burden  of 
proof  on  the  defendant;  that  the  defence 
of  insanity  is  in  the  nature  of  a  plea  of 
confession  and  avoidance;  and  that  the 
defendant  must  establish  the  fact  of  his 
insanity  by  a  preponderance  of  proof. 
Commonwealth  7>,  Eddy,  73  Mass.  (7  Gray) 
583 ;  Ortwein  v.  Commonwealth,  76  Pa.  St. 
414;  Lynch  v.  Commonwealth,  77  Pa.  St 
205  ;  Myers  v.  Commonwealth,  83  Pa. 
St.  131  ;  Boswell  V.  Commonwealth,  20 
Gratt.  (Va.)  860;  State  v.  Coleman,  27  U 
An.  691  ;  McKenzie  v.  State,  26  Ark.  334; 
Graham  v.  Commonwealth,  16  B.  Mon. 
(Ky.)  589;  Kriel  v.  Commonwealth,  5  Bush 
( Ky.),  362  ;  Loeffner  z\  State,  10  Ohio  St 
598;  Bergin  v.  State,  31  Ohio  St  ni; 
State  V,  Felter,  32  Iowa,  49;  State  v. 
Stickley,  41  Iowa,  232;  State  v.  Klinger, 
43  Mo.  127;  State  v.  Smith,  53  Mo.  267. 
But,  in  this  last  case,  though  the  court  says 
it  is  necessary  for  the  defendant  to  make 
out  insanity  by  a  preponderance  of  testi- 
mony, it  also  says  it  is  irregular  to  tell  the 
jury  so.  Bonfanti  v.  State,  2  Minn.  123: 
People  V.  McDonnell.  47  Cal.  134;  People 
7;.  Wilson,  49  Cal.  13.     The  court  say,  in 
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tinct,  separate,  and  independent  matter  as  a  defence  which  is 
outside  of,  and  does  not  necessarily  constitute  a  part  of,  the  act  or 
transaction  with  which  he  is  charged  (such  as  the  defence  of 
insanity,  etc.),  then  it  devolves  upon  him  to  establish  such  special 
and  foreign  matter  by  a  preponderance  of  evidence.  It  is  not 
error  to  instruct  in  such  cases  that  the  burden  of  proving  such 
defences  devolves  upon  the  accused.^ 

Ortwein  v.  Commonwealth,  76  Pa.  St.  414,  fence  to  the  original  transaction  on  which 

that,  **  And  if  this  reasoning  were  less  con-  the  charge  is  founded,  with  its  accompany- 

elusive,  the  safetv  of  society  would  turn  the  ing  circumstances,   the  burden   of    proof 

scale.     Merely  aoubtful  insanity  would  fill  never  shifts,  but  remains  upon  the  govern- 

the  land  with  acquitted  criminals."    The  ment  throughout  the  case  to  prove  the  act 

influence  of  this  consideration  may  be  esti-  a  criminal  one  beyond  a  reasonable  doubt, 

mated  by  comparing  the   ruling   of    this  People  v,  Kodrigo,  69  Cal.  601. 

court  in  cases  of  homicide  with  the  ruling  1.  Leache  v.  State,  22  Tex.  App.  279; 

made  in  the  case    of    a    contested  will.  State  t/.  Johnson,  91  Mo.  439;  s.  c,  8  West. 

Egbert  v,  Egbert,  78  Pa.  St.  326.  Rep.  711,  712. 

The  dalm  of  Self-Defenoe  is  merely  a  umooonco  to  be  ettabliBh6d.~The  phrase 
denial  of  the  malice  which  the  prosecution  in  an  instruction  lo  the  jury,  •*  You  may  con- 
is  bound  to  establish  beyond  a  reasonable  sider  this  as  a  circumstance  in  determining 
doubt.  Accordingly,  some  cases  hold  that  the  guilt  or  innocence  of  the  defendant," 
the  defendant  is  entitled  to  an  acquittal,  if,  does  not  imply  that  innocence  is  a  fact  to 
upon  the  evidence,  it  is  doubtful  whether  be  established.  State  v,  O'Neil,  13  Oreg. 
the  homicide  or  assault  was  malicious  or  183. 

was   in  self-defence.    State  v,  Pe4>ple,  53  Insanity.  —  Where  insanity  is  relied  on 

N.  Y.  164;  State  v.  Porter,  34  Iowa,  131 ;  as  a  defence  to  a  criminal  prosecution,  the 

State  7'.   Wingo,  66   Mo.    181.     And,   in  burden  of  proof  is  on  tht  defendant,  the 

Massachusetts,  in  cases  of  assault.    Com  same  as  upon  an  affirmative  issue.    Leache 

monwealth  v.  McKie,  67  Mass.  (i  Gray)  v.   State,  22    Tex.    App.   279;    People   v. 

61.    While  others  hold  the  defendant  must  Walter,   i    Idaho   (N.    S.),  386;    Keg.   v. 

make  out  a  case  of  self-defence  by  a  pre-  Layton,  4  Cox,  C.  C.  149. 

ponderance  of  proof.    People  v.  Shroyer,  Seasonable  Doubt.— And  he  is  not  en- 

*42  N.  Y.  I ;  Silvus  v.  State,  22  Ohio  St.  99;  titled  to  the  benefit  of  a  reasonable  doubt. 

Weaver  v.  State,  24  Ohio  St.  J84.  whether  he  was,  or  was  not,  insane.     State 

Where  the  Possession  of  Stolen  Goods  v.  Huting,  21  Mo.  464;  State  v.  McCoy,  34 

by  the  defendant  is  established,  he  is  not  Mo.  531;    State  v.  Klinger,  43   Mo.  127; 

required    to  prove    by  preponderance   of  State  r/.  Johnson,  91  Mo.  439;  s..  c,  8  West, 

proof  that  he  is  innocent.    State  v.  Mer-  Rep.  711. 

rick,  19  Me.  401.     In  a  case  of  forgery,  To  establish  the  Defence  of  Insanity,  it 

where  It  was  proved  that  the  paper  came  must  be  clearly  proved.    Walker  v.  People, 

into  the  hands  of  the  defendant  unaltered,  88  N.  Y.  81. 

and  left  his  hands  altered,  il  was  held  error  And  to  warrant  the  jury  in  acquitting 
to  charge  that  thereby  the  burden  was  cast  under  the  defence  of  insanity,  it  must  be 
on  the  defendant  to  prove  that  he  did  not  proved  affirmatively  that  the  prisoner  was 
alter  it.  The  court  said,  "  If  the  result  of  at  the  time  insane,  — so  insane  that  he  did 
the  case  depends  upon  the  establishment  not  know  right  from  wrong.  Reg.  v.  \\V^- 
of  the  proposition  of  the  one  on  whom  the  ginsnn,  1  C.  &  K.  129. 
burden  was  first  cast,  the  burden  remains  Presnmption  as  to  Insanity.  —  The  gen- 
with  him  throughout,  though  the  weight  of  eral  rule  is,  that,  where  insanity  once  ex- 
evidence  may  have  shifted  from  one  side  ists,  it.is  presumed  to  continue.  But  this 
to  the  other,  according  as  each  may  have  is  not  the  rule  in  Texas.  Leache  v.  Slate, 
adduced  fresh  proof.     There  is  a  wide  dif-  22  Tex.  App.  279. 

ference  between  a  requirement,  in  a  crimi-  In  Manslaughter.  —  It  is  incumbent  on 
nal  prosecution,  that  the  accused  shall  the  people  to  show,  in  a  case  of  man- 
prove  his  innocence,  when  a  presumption  slaughter,  such  facts  and  circunistances  as 
is  raised  against  him,  and  the  necessity  of  convince  the  jury  that  the  killing  was  not 
explaining,  in  ^ome  degree,  the  fact  on  done  in  self-defence.  People  v.  Coughlin 
which  that  presumption  rests."  Slate  v.  (Mich.),  9  West.  Rep.  129. 
Five,  26  Me.  312.  Self-Defenoe.  —  Where    the    defence    of 

Shifting  of   Bnrden  of  Proof.  —  If    the  self-defence  is   intcri^osed,  the  burden    of 

defendant  relies  upon  no  separate,  distinct,  |)roof  is  on  the  State  to  negative  it.     Peo- 

or  independent  facts,  Ixit  confines  his  de-  jile    r-.    Coughlin    (Mich.    April,    1887),    9 
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2.  Admissibility, — Any  facts  tending  to  prove  the  main  fact, 
and  contemporaneous  and  connected  with  it,  are  admissible  as  a 
general  riile.^ 

a.  Relevancy. — All  relevant  and  material  evidence  must  be 
received,  and  evidence  is  not  to  be  rejected  because  it  fails  to 
be  conclusive :  it  is  sufficient  if  it  fairly  tends  to  prove  a  point 
sought  to  be  established.* 

.  Testinwny  in  reference  to  similar  transactions  is  admissible  to 
show  the  criminal  intent  of  a  party,  when  other  transactions  of 
the  same  general  character  and  connected  therewith  are  inves- 
tjo^ated' 


West.  Rep.  129.  Where  one  strikes  another  it  is  admissible.  Commonwealth  ».  Gold- 
in  a  quarrel  provoked  by  the  latter  and  his  stein,  114  Mass.  272;  Commonwealth  r. 
friends,  the  former  should  not  be  confined    Spurn  (Mass.),  5  New  Eng.  Rep.  17a 


In  Larceny.  —  In  the  prosecution  of  an 
indictment  for  larceny,  where  the  people 
have  not  yet  concluded  their  tcslimony, 
and  the  testimony  offered  —  that  the  stolen 
oxen  ^ere  afterwards  seen  in  anolher 
county  —  was  com|)etent  to  go  to  the  jury: 


to  the  right  to  repel  the  actual  assault. 
People  V.  Ross  (Mich.  May,  1887),  9  West, 
Rep.  555. 

1.  People  V.  Foley  (Mich.),  7  West.  Rep. 
347.    See  tit.  "  Evidence,"  this  series. 

It  is  Error  to  refnie  Testimony  in  De- 
fence, and  then  permit  State  to  testify  to  and  the  testimony  given  not  being  stated 
such  matter  in  reply.  State  v.  Mays,  24  S.  in  the  record,  but  only  what  it  tended  to 
C.  190.  It  was  not  error  to  allow  a  witness  show  in  the  opinion  of  the  circuit  judge, 
to  state  "  whom  he  understood  was  referred  —  this  court  cannot  say  that  it  was  error 
to  **  by  the  respondent,  when  he  said  that  to  allow  the  case  to  proceed.  Error,  to 
he  had  "  found  the  tin  can  of  old  Tohnnie,"  avail,  must  be  made  to  appear  upon  the 
and  that  he  **  supposed  it  was  Johnson.**  record,  and  not  be  left  in  aoubt.  People 
State  V,  Lockwood,  58  Vt.  378  ;  s.  c ,  2  New  v.  La  Munion  (Mich.),  7  West  Rep.  893. 
Eng.  Rep.  196.  In  Homicide.  -•  On  a  trial  for  homicide, 

Failure  to  Object.  —  Counsel    cannot,  it  is  proper  to  admit  in  evidence,  and  to 

after  omission  to  object  to  testimony  offered,  permit  the  jury  to  inspect,  clothing  worn  by 

take  the  chances  of  the  testimony  making  the  accused  on,  and  soon  after,  the  day  of 

in  his  favor,  and,  if  it  happens  to  be  ad-  the  commission  of  the  crime,  and  bearing 

verse,  then  interpose  an  objection  to  it.  blood-stains.    The  fact  that  such  garmenb 

Clark  V.  State,  102  N.  Y.  735 ;  s.  c,  3  Cent  cannot  be  filed  with  the  bill  of  exceptions. 

Rep.  801.  is   no   reason    for    excluding    them;  the 

It  is  a  Statutory  Bole  of  Eyidence,  that  descriptive  evidence    being   sufficient  to 

when  a  detailed  act,  declaration,  conversa-  enable  the  court  to  pass  upon  the  compe- 

tion,  or  writing  is  ^iven  in  evidence,  any  tency  of  the  evidence.     State  v.  Stair,  87 

other  act,  declaration,   or  writing  which  Mo.  268 ;  s.  c,  i  West.  Rep.  765. 
is  necessary  to  make  it  fully  understood,       2.  Commonwealth  v.  Shepard,  83  Mass. 

or  to  explam  the  same,  may  also  be  given  )i  Allen)  ^^y^  CommonweaJth  z/.  Eastman, 

inetidcnne.    tJaitherz^.  State,  21  Tex.  App.  55  Mass.  (i  Cush.)  189;  Commonwealth:'. 

5:7,  Tuckerman,  76  Mass.  (10  Gray)  173. 

Dooumentary  Evidence.  —  A  copy  of  the  3.  A  Confeseion,  which  relates  to  a  course 
rcciird  uf  the  collector  of  internal  revenue,  of  conduct  pursued  by  defendant  during 
when  sivorn  to  in  court  by  a  competent  his  whole  employment  m  the  service  ot  the 
witness,  is  atlmissible  in  evidence.  State  person  whose  proj^erty  he  is  alleged  to 
V.  Hall  (Me.),  5  New  Eng.  Rep.  235.  have  embezzled,  and  necessarily  has  refer- 
Where  a  witness  on  his  cross-exam ina-  ence  to,  and  characterizes  all,  his  acts 
tion  adrntitcd  that  he  had  signed  and  sworn  charged  to  have  been  done  within  that  time, 
to  a  com pl.Tint,.md  identified  a  copy  thereof  is  admissible  to  show  criminal  intent,  al- 
presented  to  him  as  a  true  copy,  the  con-  though  it  does  not,  in  terms,  refer  to  the 
tcnta  of  the  complaint  are  admiissible  to  specific  matters  charged  in  the  indictment, 
contradict  him.  Commonwealth  v.  Luce  Commonwealth  v.  Shepard,  %l  Mass. 
(Mass.J,  5  New  Eng.  Rep.  249.  (i  Allen)  573;  Commonwealths'. Eastman, 

Where  &  Receipt  ie  admiesible  as  evi-  55  Mass.  (i  Cush.)  189;  Commonwealth:, 

dence  of  the  guilt  of  the  defendant,  and  is  Tuckerman,  76  Mass.  (10  Gray)  173. 
Hhown  to  have  been  taken  into  the  posses-       In  a  Prosecution  for  eomponnding  a  Criiii 

sinn  of  the  defendant  and  his  counsel,  and  and  agreeing  to  withhold   evidence,  the 

Ihcy  have  refused  to  produce  it,  a  copy  of  acquittal  of  the  principal  offender  is  not 
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It  is  competent  to  prove  that  the  matters  of  defence  set  up  on 
the  preliminary  examination  were  contradictory  of  those  relied 
upon  at  the  trial. ^  And  trial  courts  are  authorized  to  admit  appar- 
ently immaterial  testimony,  upon  the  assurance  of  the  party  offer- 
ing it  that  its  materiality  will  be  shown  by  other  evidence,  to  be 
introduced  at  a  subsequent  stage  ef  the  tri^l.  The  failure  of  such 
party,  however,  to  produce  such  qualifying  evidence,  imposes  upon 
the  trial  court  the  duty  of  withdrawing  the  immaterial  evidence 
from  the  jury,  and  instructing  them  to  disregard^  the  same.* 

Improper  and  inadmissible  evidence  must  be  objected  to  in 
season.  Counsel  cannot  listen  to  a  witness's  answer  evidently 
irresponsive  to  the  question,  and,  when  he  finds  it  to  be  unfavor- 
able, move  to  strike  it  out.^  He  should  object  to  the  answer  as 
soon  as  its  objectionable  character  is  perceived.* 

b.  Materiality,  —  Evidence  which  fairly  tends  to  prove  the  point 
sought  to  be  established  is  material,  and  should  be  admitted.*  All 
evidence  not  material  is  properly  excluded.® 

Where  the  intoxication  of  the  accused  at  the  time  of  committing 
the  offence  charged  is  in  question,  it  is  competent  for  the  State  to 
prove  that,  a  short  time  previous  to  the  commission  of  the  offence, 
the  accused  was  intoxicated;  provided  such  testimony  makes  it 


competent  evidence  for  the  defence.  People 
f.  Buckland,  13  Wend.  (N.  Y.)  592. 

In  Murder.  —  The  question  upon  a  trial 
for  murder,  is,  did  the  prisoner  do  the  act 
under  a  delusion,  believing  it  to  be  other 
ihan  it  was  ?  Reg.  v,  Townlev,  3  Fost.  & 
F.839. 

1.  State  V,  Conrad,  95  N.  C.  666. 

3.  Phillips  V,  State,  22  Tex.  App.  139. 

Failitre  to  introduce  Qualifying  Evi- 
dence: Withdrawal:  Effect.  —  Upon  the 
understanding  that  the  State  would  intro- 
duce other  qualifying  evidence,  a  State's 
witness  was  permitted  to  testify.  The 
trial  judge  certified  that,  the  State  hav- 
ing failed  to  introduce  the  qualifying  evi- 
dence, the  evidence  complained  of  was 
withdrawn  from  the  jury.  Held,  that  the 
evidence  having  been  withdrawn  without 
prejudice  to  the  defendant,  he  cannot  now 
be  beard  to  complain.  Further,  that,  being 
a  part  of  the  res  gestae  of  the  transaction 
and  the  declaration  of  one  of  the  co-con- 
spirators pertinent  to  the  transaction,  the 
evidence  was,  in  any  event,  competent. 
Smith  t/.  State,  2i  Tex.  App.  133. 

8.  Quin  V,  Lloj^d,  41  N.  Y.  349. 

4.  Hearsay  Evidence:  When  Harmless. 
—  When  the  case  on  an  appeal  from  a 
conviction  for  murder  discloses  undisputed 
and  ample  evidence  of  premeditation  and 
deliberation,  error  in  receiving  hearsay 
evidence  tending  merely  to  corroborate  the 
fact  of  premeditation  may  be  disregarded 
as  harmless.  People  7>.  Chacon,  102  N.  Y. 
669;  s.  c,  2  Ceni.  Kep.  910. 
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6.  Commonwealth  v.  Sawtelle,  141  Mass. 
140 ;  s.  c,  I  New  Eng.  Rep.  590, 

Defendant  a  Witneu:  Eeeord  of  Prior 
Conviclion.  —  Where  defendant  had  been 
examined  as  a  witness  on  his  own  behalf, 
it  was  proper  to  permit  the  State  to  put 
in  evidence  the  record  showing  the  prior 
conviction  of  the  defendant ;  and  the  evi- 
dence of  a  witness  that  he  had  warned 
defendant  from  taking  the  iron,  and  in- 
formed him  as  to  the  ownership  of  the 
railroad  company,  was  admissible  as  tend- 
ing to  show  knowledge  in  defendant  of 
such  ownership.  State  v,  Loehr  (Mo.), 
1 1  West.  Rep.  473. 

6.  Exclusion  of  Evidence.  —  Thus,  it  has 
been  held  that  an  accused  is  not  preju- 
diced by  the  exclusion  of  evidence  which 
would  not  have  impaired  the  circumstantial 
evidence  against  him,  —  State  v,  Beaudet, 
53  Conn.  536 ;  s.  c,  i  New  Eng.  Rep.  833, 
—  and  the  improper  exclusion  of  a  question 
is  cured  by  the  admission  thereafter  of  the 
evidence  sought  by  the  question.  Ander- 
son V.  State,  104  Ind.  467 ;  s.  c,  2  West. 
Rep.  741. 

On  Burning  Wife*s  House.  —  On  the  trial 
of  a  defendant  for  burning  a  house  be- 
longing to  his  wife,  in  which  he  resided 
with  her,  there  is  no  available  error  in 
the  exclusion  of  evidence  offered  by  the 
defendant,  which  tended  to  prove  that 
he  had  furnished  certain  money  to  pay 
for  the  building  of  the  house.  Garrett  v. 
State,  109  Ind.  527;  s.  c,  8  West.  Rep. 
39  •• 
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probable  that  the  intoxication  continued,  and  existed  at  the  time 
the  alleged  criminal  act  was  done.^ 

Where   the  defendant  was  indicted   for  arson,  in  burning  his 
house,  to   defraud   an    insurance   company  which    had   issued  a 

f policy  of  insurance  thereon,  it  was  proper  for  the  prosecution 
o  introduce  in  evidence  a  claim  made  by  the  defendant  for 
property  destroyed  by  the  fire,  and  also  to  prove  that  he  had 
put  a  value  upon  the  property  beyond  its  real  worth,  for  the 
purpose  of  showing  a  motive  tor  the  commission  of  the  crime 
charged.* 

The  defendant  was  entitled  to  an  instruction,  that  if  the  over- 
valuation of  the  property  was  the  result  of  an  erroneous  judgment, 


1.  Pcirce  v.  State,  53  Ga.  365. 

2.  Stitz  V,  State,  104  Ind.  359;  s.  c^  2 
West.  Rep.  296. 

The  law  recognizes  the  principle  that 
men  are  impelled  to  commit  crime  from, 
some  motive.  There  are,  indeed,  few  mo- 
tiveless crimes;  and  among  the  motives 
impel! mg  men  to  crime  is  that  of  gain.  In 
a  thoughtful  and  philosophical  treatise  it 
is  said,  **  As  there  must  pre-exist  a  motive 
to  every  voluntary  action  of  a  rational  being, 
it  is  proper  to  comprise  in  the  class  of 
moral  indications  such  particulars  of  exter- 
nal relation  as  are  usually  observed  to  op- 
erate as  inducements  to  crime ;  **  and  among 
the  motives  that  influence  human  conduct, 
this  author  classes  that  of  gain.  Wills, 
Cir.  Ev.  39.  Another  author  says,  •*  In 
looking  at  the  motives  which  instigate  hu- 
man conduct,  we  ascend  to  the  very  origin 
of  crime."  Burr.  Cir.  Ev.  281.  At  another 
place  this  author  says,  "  The  motive  of 
gain,  in  the  stricter  sense  of  the  term,  may 
be  e.xcited  by  two  different  classes  of  ob- 
jects: first,  by  something  visible  and  tan- 
gible, which  the  party  meditating  the  crime 
desires  to  possess  ;  and,  secondly,  bv  some 
substantial  benefit  which  is  e.xi>ected  to 
accrue  as  the  result  of  the  contemplated 
act."     Burr.  Cir.  Ev. 

The  case  of  State  it.  Cohn,  9  Nev.  179, 
supplies  an  illustration  of  the  practical  ai> 
plication  of  these  principles.  In  that  case 
the  appellant  was  charged  with  arson,  and 
it  was  held  that  evidence  of  over-large  in- 
surance upon  his  goods  was  competent  to 
show  a  possible  or  probable  motive,  such 
motive  being  a  material  link  in  the  chain 
of  circumstances.  In  the  course  of  the 
opinion  in  that  case  it  was  said,  "  Now,  it 
is  not  a  natural  thing  for  a  man  to  fire  his 
own  premises:  presumptively,  appellant 
was  innocent.  What,  then,  is  the  logical 
and  natural  course  of  human  thought  at 
such  a  juncture.'*  Is  it  not  to  inquire  what 
motive,  if  anv,  existed  which  could  have  in- 
fluenced a  sane  j^erson  to  do  such  an  act } 
Such  was  the  course  pursued  by  the  prose- 


cution :  the  motive  was  sought,  and  by  it 
claimed  to  be  found  in  the  fact  of  an  undue 
insurance ;  not  only  a  perfectly  proper  pro- 
ceeding, but,  indeed,  the  only  one  open." 
The  same  principle  is  declared  in  Com- 
monwealth V.  Hudson,  97  Mass.  565,  and 
in  Shepherd  v.  People,  19  N.  Y.  537. 

In  this  last  case,  Denio^  y.,  s|>eaking  for 
the  court,  said,  **  The  prisoner's  hoiu»e  had 
been  burned,  and  he  was  charged,  upon 
circumstantial  evidence,  with  having  set  it 
on  fire.  Prima  facie  he  had  no  motive  for 
the  act,  but  a  strong  pecuniary  one  against 
it.  But  if  he  had  a  contract  of  indemnity, 
and  especially  if,  under  it,  he  might  prob- 
ably obtain  more  than  the  value  of  the 
property,  the  case  would  be  quite  different" 

Mr.  Bishop  says,  "Evidence  that  the 
insurance  was  for  more  than  the  worth  of 
the  building,  is  pertinent ;  also  that  the  de- 
fendant  attempted  to  procure  pavmcnt  of 
what  was  thus  excessive."  i  Bish.  Cr. 
Pro.  §  50. 

These  cases  are  in  harmony  with  the 
general  rule  which  that  author  thus  states : 
"  Hence,  proof  of  motive  is  never  essential 
to  a  conviction,  but  it  is  always  competent 
against  the  defendant."  i  Bish.  Cr.  Pro. 
§  1107;  Wills,  Cir.  Ev.  41;  Goodwin  r. 
State,  96  Ind.  550.    See  p.  560. 

While  it  is  competent  lo  prove  fact? 
tending  to  show  an  evil  motive,  vet  such 
facts  are  always  susceptible  of  explanation. 
Motive  is  but  a  circumstance,  and  it  is 
alwa)^  proper  to  explain  the  act  which  is 
adduced  as  evidence  of  a  wicked  motive. 
This  is  true  of  the  present  case.  If  the 
valuation  of  the  pro|>erty  was  made  by 
mistake,  or  was  a  mere  honest  error  of 
opinion,  the  probatory  force  of  the  fact  that 
there  was  a  claim  made  for  a  value  greater 
than  the  actual  one,  would  be  njaterially 
weakened  if  not  entirely  destroyed.  It  is 
not  uncommon  for  men  to  place  too  great 
a  value  on  their  own  property,  and  an  error 
in  doing  so  is  not  necessarily  a  criminating 
circumstance.  Citizens' Ins.  Co.  p.  Short, 
62  Ind.  316. 
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or  was  a  mistake  in  fact,  it  was  not  necessarily  evidence  of  a 
wicked  motive  or  criminal  intent.* 

(i)  Opt  Former  Trials.  —  Evidence  taken  on  a  former  trial,  as  a 
rule,  cannot  be  used  except  in  impeachment.*  Thus,  where  the 
defendant  offered  in  evidence  a  transcript  containing  the  evidence 
of  a  witness  on  a  former  trial,  without  showing  that  such  witness 
was  either  dead  or  beyond  the  jurisdiction  of  the  court,  the 
transcript  was  properly  rejected.' 

On  the  trial  of  an  indictment,  a  member  of  the  grand  jury 
which  found  it  may  testify  as  to  evidence  given  before  the  grand 
jury.* 

While  it  is  competent  to  prove  by  members  of  the  grand  jury 
that  witnesses  testified  diflferently  before  them,  yet  this  cannot  be 
done  without  first  calling  the  attention  of  the  witnesses  to  their 
testimony  before  the  grand  jury,  and  asking  them  as  to  it.* 


1.  Stitz  V.  State,  104  Ind.  359;  s.  c,  2 
West.  Rep.  296. 

2.  Kvidenoa  before  Coroner. — On  a  trial 
under  an  information  charging  the  defend- 
ant with  murder,  the  proceedings  before 
the  coroner's  jury,  including  the  evidence 
and  verdict  of  the  jury,  offered  by  defend- 
ant's counsel  to  show  that  the  oefendant 
testified  before  such  jury  substantially  as 
apon  the  trial,  and  that  such  jury  found 
the  shooting  was  done  in  self-defence,  was 
properly  excluded.  People  v,  Coughlin 
(Mich.),  II  West.  Rep.  ^56. 

8.  State  V.  Houser,  26  Mo.  411 ;  State  v. 
Rose,  90  Mo.  208 ;  s.  c,  10  West.  Rep. 

Beading  Befendant'i  Bvidenee  on  Former 
TriaL  —  Whefe  the  defendant  did  not  ex- 
cept to  the  State's  reading  in  evidence,  in 
rebuttal,  the  transcript  of  defendant's  evi- 
dence given  on  a  former  trial,  no  question 
is  presented;  but  the  court  would  have 
been  justified  in  overruling  such  an  objec- 
tion had  it  been  presented.  State  v.  Rose, 
90  Mo.  208 ;  s.  c,  10  West.  Rep.  279. 

But  if  an  objection  had  been  made  when 
it  was  offered,  the  court  would  have  been 
justified  in  overruling  it  and  receiving  the 
evidence,  under  the  ruling  made  in  the  case 
of  State  V,  Eddings,  71  Mo.  545,  and  sub- 
sequently followed  in  the  case  of  State  v. 
Jefferson,  77  Mo.  136. 

On  Trial  for  Bribery.  —  On  the  trial  of 
an  indictment  charging  the  defendant  with 
having  given  a  bribe  to  a  certain  member 
of  the  common  council  of  the  cily  of 
New  York  to  influence  his  official  action 
upon  the  application  of  the  Broadway  Sur- 
face Railway  Company  for  the  consent  of 
the  common  council  to  the  construction 
of  a  street  railway,  admis'^ion  of  evidence 
on  the  part  of  the  prosecution  as  part  of  its 
affirmative  case,  to  the  effect  that  the  de- 
fendant had»  previously  to  the  commission 


of  the  alleged  offence  charged  in  the  in- 
dictment, proposed  to  pay  a  third  party, 
who  was  at  the  time  engrossing  clerk  of 
the  Assembl}^,  a  certain  sum  for  the  altera- 
tion of  a  bill  then  pending  before  that 
body,  so  that  it  might  authorize  the  con- 
struction of  a  railway  on  Broadway  in  said 
city,  was  erroneous.  The  thing  in  dispute 
on'  the  trial  being  whether  the  defendant 
gave  the  money  alleged  to  the  member  of 
the  common  council,  evidence  that  upon  a 
former  and  different  occasion  he  had  offered 
money  with  a  guilty  purpose  to  another 
person  cannot  fairjy  oe  held  relevant  to  the 
question  on  trial,  nor  admissible  as  tending 
to  show  the  intent  or  motive  of  the  defend- 
ant in  the  commission  of  the  crime  charged. 
People  V.  Sharp  (N.  Y.),  8  Cent.  Rep.  699. 

4.  Allen  v.  State,  79  Ala.  34 ;  Bressler 
V.  People,  117  111.  422 ;  s.  c,  5  West.  Rep. 
i8j. 

5.  Hoge  V.  People,  117  111,  35;  s.  c,  4 
West.  Rep.  197;  State  v.  Leeper,  70  Iowa, 
748. 

Impeftching  Witness  by  Grand  Jnror.  — 
It  is  competent  to  prove  by  members  of 
the  grand  jury  that  witnesses  testified 
differently  before  them  from  what  they 
did  at  the  trial ;  but  this  cannot  be  done 
without  first  calling  the  attention  of  the 
witnesses  to  their  testimony  before  the 
grand  jury,  and  asking  them  as  to  it.    Hoge 


7A  People,  117  111.  35;  s.  c,  4  West.  Rep. 
197;  Granger  v,  Warrington,  3  Gilm.  299; 
Bressler   v.   People,   Sept.  Term,   A.   D. 


1885. 

But  the  attention  of  the  witnesses  should 
have  been  first  called  to  the  testimony  they 
gave  before  the  grand  jury,  and  thev  should 
then  have  been  al  lowed  to  state  whether  they 
did  testify  as  claimed.  If  they  had  admitted 
that  they  did,  they  would  have  been  then 
entitled  to  give  any  explanation  they  could 
why  their  present  testimony  was  different. 
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There  is  no  error  shown  in  allowing  the  prosecutor  to  testify  to 
the  fact  that  he  was  examined  before  the  grand  jury,  since  such 
evidence  may  sometimes  be  material,  or  it  may  have  been  intro- 
duced as  merely  preliminary  to  something  else.* 

(2)  Of  Other  Crimes.  —  It  is  not  generally  competent  to  prove 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another 
imconnected  felony ;  but  where  several  felonies  are  connected 
together,  and  form  part  of  one  entire  transaction,  then  the  one  is 
evidence  of  the  character  of  the  other.* 

And  the  State,  for  the  purpose  of  showing  that  defendant  would 
be  likely  to  commit  the  crime  charged,  cannot  prove  that  he 
committed  other  crimes,  although  of  a  like  nature.* 

Admission  of  another  crime  of  defendant  may  be  considered  in 
determining  his  credibility.* 

To  show  a  former  conviction,  as  common  seller  of  intoxicating 
liquors,  a  record  is  admissible,  which  says,  **  Indictment  for  being 
common  seller  of  intoxicating  liquors,"  instead  of  copying  the 
indictment  itself.  It  is  for  the  jury  to  say  whether  the  defendant 
is  the  same  person  named  in  the  record.* 

3.    Written  and  Parol  Evidence.  —  The  best  evidence  must  always 


If  they  had  denied  that  they  had  so  testi- 
fied, the  defendant  would  have  been  entitled 
to  contradict  them.  Regnie  v.  Cabot,  2 
(;ilm.  34;  N.  W.  R,  R.  Co.  v.  Hack,  66 
111.  238: 

1.  Allen  V,  State,  79  Ala.  34. 

Isdiotment  for  Perjury.  —  The  indict- 
ment alleging  that  the  false  statements 
were  made  upon  the  trial  of  one  P.,  the 
trial  court  properly  permitted  the  State  to 
j)rove  the  proceedings  had  and  the  evi- 
<ience  delivered  bv  the  defendant  upon  that 
trial.  Such  evidence  was  admissible  to 
show  that  the  alleged  false  statements  were 
made  in  a  judicial  proceeding,  and  that 
they  were  material  to  an  issue  in  the  said 
])roceeding.  Partain  v.  State,  22  Tex.  A  pp. 
100. 

2.  Lamb  v.  State  (Md.),  5  Cent.  Rep.  775. 
Texas  Soetrine.  —  It  is  not  well  settled 

that  an  indictment  against  a  defendant  for 
an  offence  different  from  that  for  which  he 
is  on  trial,  may  be  introduced  in  evidence 
aj^ainst  him,  if  such  indictment,  in  any  de- 
gree, tends  to  show  a  motive  on  the  part  of 
the  defendant  to  commit  the  offence  for 
which  he  is  on  trial.  Kunde  v.  State,  22 
Tex.  A  pp.  65. 

3.  Clark  v.  State,  47  N.  J.  L.  556;  s.  c, 
4  Cent.  Rep.  806. 

Gaming.  —  Evidence  that  rooms  in  which 
gaming  implements  were  found  were  re- 
sorted to  for  gaming  prior  to  seizure,  tends 
10  prove  implements  were  kept  for  gaming 
at  time  of  seizure,  and  is  competent.  Com- 
monwealth V,  Certain  Gamint;  Implements, 
114  Mass.  576;  s.  c,  I  New  Kng.  Rej).  576. 


Letters  tending  to  prove  the  offence 
charged  (false  pretences)  arc  not  incompe- 
tent evidence  because  they  disclose  the  fact 
that  oiher  crimes  or  attempts  had  been 
commiHed,  as  a  general  swindling  business. 
Commonwealth  v.  Blood  (Mass.),  2  Kew 
Eng.  Rep.  393. 

Under  R.  S.  §  1 561,  providing  that  any 
one,  who,  with  intent  to  cheat  or  defrandor 
obtain  money  "by  use  of  any  trick  or  de- 
ception, or  nilse  or  fraudulent  reprcsenU- 
tion,  shall  be  guilty  of  a  felony,"  heldy  that 
evidence  that  defendant  obtained  money 
on  the  representation  that  he  was  an  agent 
for  another  })erson,  and  ^ave  the  prosecut- 
ing witness  instruction  in  the  making  of 
pictures,  and  a  promise  to  furnish  him 
with  a  job,  and  it  appeared  that  he  had 
no  authority  as  such  agent,  and  failed  to 
procure  the  job,  although  the  instruction 
m  making  pictures  was  of  some  valoe. 
was  sufficient  to  sustain  conviction.  In 
such  case,  evidence  of  other  similar  transac- 
tions was  competent  to  show  intent  State 
V.  Bayne,  88  Mo.  604;  s.  c,  4  West.  Rep. 

£  Boyle  V.  State,  105  Ind.  469;  &.  c  2 
West.  Rep.  788. 
5.    State  V.  Lashus  (Me.),  5  New  Eng. 

lOBnu^  of  A  Party  at  the  Bar  is  amat- 
ter  of  fact  for  the  trial  court  State  r. 
Whitney,  38  La.  An.  579. 

But  the  record  of  conviction  for  a  felony 
\s  prima  fade  2S  against  the  compounder. 
State  V,  Duhammel,  2  Harr.  (Del.)  53= ; 
Stated'.  Williams,  2  Harr.  (Pel )  532. 
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be  given ;  that  is,  if  it  is  possible  to  be  had ;  if  not,  then  inferior 
evidence  will  be  admitted.  But  before  this  inferior  (or  secondary) 
evidence  is  let  in,  the  absence  of  the  better  evidence  must  be 
accounted  for.  By  this  is  meant,  that  merely  substitutionary 
evidence  —  that  is,  sach  as  indicates  more  original  sources  of 
information — must  not  be  received  so  long  as  the  original  evi- 
dence is  attainable.  It  does  not  imply  that  weaker  proofs  (which 
are  not  substitutionary)  may  not  be  selected  instead  of  stronger 
ones.  Thus,  an  act  may  be  equally  proved  by  a  written  instru- 
ment, and  also  by  some  one  who  saw  it  Both  these  modes  of 
proof  are  primary.* 


1-  Harris,  Cr.  L.  429. 

Adndiiioni  as  to  Eeoordod  Faots.  -~  It  is 
settled  that  an  admission,  whether  under 
oath  or  on  examination  or  otherwise,  is 
not  admissible  to  prove  record  facts. 
Whart.  Cr.  Ev.  §§  153,  687;  2  Greenl.  Ev. 
<i3th  ed.)  §§  49,  461,462;  People  7/.  Hum* 
phrey,  7  Johns.  (N.  Y.)  314;  State  v. 
koswell,  6  Conn.  446;  Miner  v.  People, 
5S  111.  59;  South  V,  People,  98  111.  261; 
Miller  v.  White,  80  111.  <c8o. 

Tlie  Moot  Gommon  AppBeatioa  of  this  Bule 
is  in  the  case  of  written  instruments.  It  is 
plain  that  the  best  evidence  of  the  con- 
tents of  a  written  document  is  the  writing 
itself ;  and  therefore  before  a  copy,  or  parol 
evidence,  of  its  contents  can  be  received, 
the  absence  of  the  original  instrument  must 
be  accounted  for  by  proving  that  it  is  lost 
or  destroyed,  or  that  it  is  in  the  possession 
of  the  opposite  party,  and  that  he  has  had 
reasonable  notice  to  produce  it.  If  once 
-secondary  evidence  is  admitted,  any  proof 
may  be  given,  as  there  are  no  degrees  of 
"secondary  evidence:  thus,  \i  an  original 
deed  cannot  be  produced,  parol  evidence 
of  its  contents  may  be  given,  although  there 
is  an  attested  copy  in  existence.  But  for 
the  sake  of  convenience,  conies  may  be 
given,  in  evidence  of  all  recoras,  other  than 
those  of  the  court  recjuiring  proof  of  them, 
generally  of  the  official  documents  of  other 
courts,  and  parish  registers,  entries  in  cor- 
poration books,  and  Dooks  of  public  com- 
panies relating  to  things  public  and  general. 
Harris,  Cr.  L.  429. 

Oral  Tlettifflony  is  admissible  to  prove 
the  contents  of  a  lost  indictment.  State  v, 
Whitney,  j8  La.  An.  579. 

The  indictment,  after  charging  the  forge- 
ry, alle^d  that  the  instrument  "  is  in  the 
possession  of  the  defendant,  or  is  lost  or 
destroyed,  and  that  access  to  the  same  can- 
not be  had.**  Held,  that  the  trial  court 
erred  in  permitting  the  State  to  prove  the 
contents  of  the  instrument  by  parol,  with- 
out having  served  notice  upon  the  defendant 
to  produce  it.  Rollins  v.  State,  21  Tex. 
App.  148. 

Parol  to  ihow  Election  to  Office.  —  The 


parol  evidence  that  he  held  the  office;  etc., 
was  admitted  at  the  trial  without  objection 
on  the  part  of  defendant.  The  objection 
cannot  be  made  for  the  first  time  on  appeal. 
Had  it  been  made  timely,  the  State,  doubt- 
less, would  have  obviated  the  objection  by 
introducing  the  better  proof.  Walker  v. 
Owen,  79  Mo.  563-568;  State  v.  West,  21 
Mo.  App.  309 ;  s.  c,  4  West.  Rep.  747. 

For  the  purpose  of  showing  title  in  the 
person  whose  name  is  alleged  to  be  forged 
to  a  deed,  the  testimony  of  the  regis- 
ter of  deeds  —  that  a  careful  examination 
of  the  records  fails  to  show  any  transfer  of 
the  land,  since  the  title  was  acquired,  save 
the  alleged  forged  instrument  —  is  admis- 
sible. People  V.  Parker  (Mich.),  xi  West. 
Rep.  182. 

Public  Beooxdi :  Certifloate  of  Examiner. 
—  Where  a  witness  has  examined  a  pub- 
lic record,  and  swears  that  he  has  made 
a  true  copy,  such  copy  may  be  admitted 
to  show  the  contents  of  the  record.  State 
V,  Lynde,  77  Me.  561 ;  s.  c,  i  New  Eng. 
Rep.  290. 

Examined  Ck>pies  are,  in  England,-  re- 
sorted to  as  the  most  usual  mode  of  proving 
records.  Whart.  Ev.  §  94.  The  mode  is 
explained  and  commended  in  Best's  work 
on  Evidence,  §  486.  It  seems  to  have  pre- 
vailed in  many  of  the  States,  including 
Pennsylvania  and  New  York.  It  was  at 
an  early  date  adopted  in  some  of  the  fede- 
ral circuit  courts.  U.  S.  v,  Johns,  4  U.  S. 
(4  Dall.)  412;  bk.  I,  L.  ed.  888.  It  is  not 
an  unknown  mode  of  proof  in  New  Eng- 
land. It  is  spoken  of  as  a  well-settled 
doctrine  in  New  Hampshire.  Whitehousc 
V.  Bickford,  29  N.  H.  471.  In  Spaulding 
V.  Vincent,  24  Vt.  501,  it  is  said,  "  The  more 
usual  method"  (of  proving  a  discharge  in 
a  foreign  court  of  bankruptcy)  "  is  a  sworn 
copy."  Mr.  Greenleaf  says,  —  i  Ev.§485, — 
•'  Where  the  proof  is  by  copy,  an  examined 
copy,  duly  made  and  sworn  to  by  any  com- 
petent witness,  is  always  admissible.**  In 
Atwood  V.  Winterport,  60  Me.  250^  the  rule 
is  casually  approved;  Appleton^  Ck.  y, 
there  saying,  whilst  speaking  of  the  mode 
of  proving  an  army  record,  "  A  sworn  copy 
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Is  admissible,  or  a  copy  certified  by  the    cate  indorsed  thereon  by  a  justice  tk  the 


proper  certifying  officer. '  State  v.  Goshun, 
65  Me.  27a  / 

PaUio  Seoordi :  Certifieate  of  Officer.  — 

A  certificate  from  a  public  otificer,  that  cer- 
tain facts  exist  or  appear  by  the  records  of 
his  office,  is  not  competent  evidence  of  such 
facts.  Robbins  v.  Townsend,  37  Mass.  (20 
Pick.)  345;  Wayland  v.  Ware,  109  Mass. 
248 ;  flanson  v.  South  Scituate,  1 1 5  Mass. 
n6 ;  Commonwealth  v,  Richardson,  142 
Mass.  71 ;  s.  c,  2  New  Eng.  Rep.  153. 

A  certificate  of  a  public  onicer,  as  to 
matters  which  he  is  not  authorized  by  law 
to  attest,  is  extra-official,  and  insufficient  to 
prove  such  matters.  Commonwealth  v, 
Richardson,  142  Mass.  71 ;  s.  c.,  2  New 
Eng.  Rep.  153. 

The  certificate  of  the^  secretary  of  the 
Commonwealth  does  not  prove  the  signa- 
tures to  a  lease  made  by  the  commissioners 
of  inland  fisheries,  recorded  in  the  records 
of  a  towi).  Commonwealth  v,  Richardson, 
142  Mass.  71 ;  s.  c,  2  New  Eng.  Rep.  153. 

He  is  not  authorized  by  law  to  attest 
them.  As  to  matters  which  he  is  not 
authorised  by  law  to  attest,  his  certificate 
is  extrarofficial,  can  have  no  higher  weight 
than  that  of  a  private  citizen,  and  is  there- 
fore inadequate  to  make  the  proof  re- 
quired. Oakes  v.  Hill,  31  Mass.  (14  Pick.) 
442-448. 

Booords  of  Hofpitala.  — •  Under  Mo.  Rev. 
Stat.  §  2285,  to  render  records  of  the  hos- 
pitals for  the  insane  in  Illinois  admissible. 
It  is  necessary  to  show  that  such  institutions 
were  public  offices  **of  a  sister  State;*' 
and  under  §  2272,  the  printed  statute-book 
of  such  State  was  competent  evidence  of 
such  fact.  A  private  letter  from  the  super- 
intendent of  the  poorhouse  of  the  city  of 
St.  Louis  could  not  be  introduced  in  evi- 
dence, under  Rev.  Stat.  §  2285.  State  v. 
Pagels,  92  Mo.  300;  s.  c,  10  West.  Rep.  28S. 

Under  the  provisions  of  §  1802,  it  was 
competent  for  Officer  Emmett  to  testify  on 
behalf  of  the  State,  though  his  name  was 
not  indorsed  on  the  indictment.  State  v, 
Roy,  83  Mo.  268;  State  v.  Griffin,  87  Mo. 
6dS;  s.  c,  3  West.  Rep.  820;  State  v, 
O'Day.  89  Mo.  561 ;  s.  c,  6  West.  Rep. 
449;  State  V,  Pagels,  92  Mo.  300;  10  West. 
Rep.  2S8. 

In  Proieention  for  Bigamy:  Marriaf^ 
Lioenas.  —  A  copy  of  the  mirriage  license 
and  certificate  of  the  offi:er  or  person 
solemnizing  the  marriage,  indorsed  on  the 
license  and  properly  authenticated  by  the 
officer  in  whose  office  the  license  and  cer- 
tificate were  filed,  is  admissible  proof  of 
marriage  in  a  prosecution  for  bigamy. 
Jackson  v.  People,  3  111.  23 t. 

The  Supreme  Court  of  Illinois  has  held^ 
that  on  a  trial  for  criminal  conversation, 
where  strict  proof  is  required,  a  marriage 
license  issued  in  Tennessee,  with  a  ccrtifi- 
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peace,  that  he  solemnized  \he  marriage, 
was  properly  admitted  in  evidence.  King 
V.  Dale.  2  111.  51^;  Miller  V.  White.  80  III. 
580 ;  Conant  v.  Griffin,  48  III.  41a 

The  people's  attorney  is  not  obliged  to 
prove  either  of  the  marriages  by  the  regis- 
ter or  certificate  thereof,  or  other  record 
evidence ;  but  the  same  may  be  proved  by 
such  other  evidence  as  is  admissible  to 
prove  a  ma^iage  in  other  cases.  Jackson 
v»  People,  3  111.  232 ;  Miner  v.  People,  58 
111.  60 ;  Bergen  v.  People,  17  IlL  426;  Hays 
V,  People,  25  N.  Y.  396;  Rev.  Stat.  chap. 

38.  §  29. 

In  Jackson  v.  People,  3  111.  27 1,  which 
was  a  prosecution  for  bigamy,  the  record 
evidence  of  marriage  was  held  admissible. 
In  that  case,  however,  the  constitutional 
question  does  not  seem  to  have  been  raised; 
but,  if  it  had  been  raised  and  relied  upon, 
we  do  not  think  the  result  would  have 
been  different.  Under  the  constitutional 
guaranty,  the  deposition  of  witnesses  could 
not  be  taken  and  read  in  evidence  in  a 
criminal  prosecution,  as  is  done  in  a  dvil 
case,  because  this  would  be  a  direct  denial 
of  the  right  to  meet  the  witnesses  face  to 
face.  But  the  provision,  **  In  all  criminal 
prosecutions  the  accused  shall  have  the 
right  to  meet  the  witnesses  face  to  face,* 
in  our  judgment,  has  no  reference  to  record 
evidence  which  may,  during  the  progress 
of  a  criminal  trial,  become  necessary  to 
establish  some  material  fact  to  secure  a 
conviction. 

The  offered  transcript  consisted  of  a  pub- 
lic record  which  is  declared  by  the  law  to 
be  evidence.  The  record  imports  verity; 
and  a  cross-examination  is  foreign  to,  and 
has  no  api)lication  to,  this  character  of 
evidence.  Tucker  v.  People,  122  111. 
s.  c ,  II  West.  Rep.  765. 

The  constitutional  guarant)',  to  the  de- 
fendant, of  the  right  to  meet  the  witnesses 
face  to  face,  has  no  reference  to  record  evi- 
dence which  may,  during  the  progress  of 
a  criminal  trial,  become  necessary  to  estab- 
lish some  material  facts  to  secure  convic- 
tion. A  certified  copy,  from  the  records 
of  the  county  clerk,  of  the  certificate  of 
the  person  who  performed  the  marriage 
ceremony,  entered  on  the  back  of  the 
license,  was  properly  admitted,  under  Rev. 
Stat.  1874,  chap.  89,  §§  9,  12.  Tucker  r. 
People,  122  111.  ;  s.  c.,  11  West  Rep. 
76  s. 

On  the  Trial  of  an  Indictment  for  Viola- 
tions of  the  Election  Lawi,  a  material  ques- 
tion was  whether  the  persons  named  in  the 
indictment  as  those  whose  names  had  been 
falsely  entered  in  the  poll-books  as  having 
voted,  did  in  fact  vote.  The  State  intro 
duced  as  a  witness  one  Crawford,  who 
testified  that  he  was  a  challenger  at  the 
polls,  and  had  there  a  duly  certified  copy 
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of  the  registration  poll-book,  in  which  he 
checked  off  the  names  of  all  those  who 
voted  while  he  was  present;  that  he  was 
at  the  polls  the  whole  day  except  for  about 
an  hour,  when  he  left  saicl  book  with  Fox- 
well  and  Hamilton;  and  that  he  could 
identify  nearly  all  the  checks  made  by  him 
in  the  book.  Fox  well  testified  that  during 
Crawford's  absence  Hamilton  held  the 
book,  and  he,  Foxwell,  was  present  all  the 
time  and  saw  Hamilton  check  off  the  name 
of  every  one  who  voted.  Due  efforts  were 
made  to  obtain  the  attendance  of  Hamil- 
ton as  a  witness,  but  the  summons  for  him 
was  returned  "w^/i  ^f/."  Thereupon  the 
book  was  offered  in  evidence,  and  admitted 
over  the  objection  of  defendants.  Held^ 
that,  while  the  book  would  not  have  been 
admissible  as  independent  evidence,  it  was 
properly  admitted  with  the  check-marks 
therein,  in  connection  with  the  testimony 
of  the  witnesses,  as  showing  original  entries 
or  memoranda  made  in  accordance  with 
the  facts  at  the  time  they  were  made. 
Owings  V.  Low,  5  Gill  &  J.  (Md.)  134;  Ins. 
Co.  V,  Weide,  76  U.  S.  (6  Wall.)  677  ;  bk. 
19,  L.  ed.  810. 

If  a  witness  swears  that  he  made  an 
entry  or  memorandum  in  accordance  with 
the  truth  of  the  matter,  as  he  knew  it  to 
exist  at  the  time  of  the  occurrence,  such 
entry  or  memorandum  is  admissible  in  evi- 
dence in  confirmation  of  what  the  witness 
states  from  memory,  whether  he  retains 
a  present  recollection  of  the  facts  or  not. 
The  admissibility  of  such  memoranda  does 
not  depend  upon  the  distinction  made  in 
the  law  between  primary  and  secondary 
proof.  Owens  v.  State  (Md.),  8  Cent.  Rep. 
871. 

Iietten.  —  Unanswered  letters  found  on 
person  of  accused,  and  not  shown  to  be 
acted  on,  are  not  evidence  against  him. 
.State  V.  Stair,  87  Mo.  26S ;  s.  c,  i  West. 
Rep.  766. 

But  when  letters  supposed  to  have  been 
written  by  defendant  were  offered  against 
him,  and  there  was  evidence  tending  to 
prove  that  he  wrote  them,  held  that  the 
letters  were  properly  admitted,  alon^  with 
the  evidence  as  to  their  genuineness.  State 
V.  Briggs,  68  Iowa,  416. 

Where  one  of  two  joint  defendants  was 
arrested  for  homicide,  there  was  found  in 
a  pocketbook  in  his  possession  a  paper 
with  the  following  words  in  his  hand- 
writing: "Do  you  think  it  safe  to  kill 
them  and  wrap  them  up  in  the  clothes,  and 
lei  I  that  they  went  off  in  a  buggy  ? "  hetd^ 
that  this  writing  was  competent  evidence 
against  said  defendant,  the  proof  tending 
to  show  that  he  acted  on  the  suggestion. 
State  w.  Stair,  87  Mo.  268 ;  s.  c,  i  West. 


Rep.  765. 

Pnmng  Handwriting.  —  Comparison  of 
signatures  for  the  purpose  of  showing  that 
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one  of  them  is  forged,  can  only  be  made 
with  such  writings  as  are  legally  in  evidence 
for  some  other  purpose  than  that  of  being 
compared.  It  is  error,  on  the  trial  of  an 
indictment  for  forgery,  to  introduce  the  pro- 
bate files  for  the  express  purpose  of  put- 
tm^a  will  in  evidence,  that  the  signature 
to  It  may  be  used  in  comparison  with  the 
one  alleged  to  have  been  forged.  People 
V,  Parker  (Mich.),  ii  West.  Rep.  182. 
^  It  is  proper  to  allow  the  bonds  of  the 
respondent  and  his  co-defendant,  recogniz- 
ing for  their  appearance  to  answer  *the 
jntormation,  and  the  affidavit  of  his  co-de- 
fendant for  a  continuance  in  the  case,  to  be 
admitted  in  evidence,  and  to  be  used  in 
making  comparisons  of  the  handwriting* 

They  were  part  of  the  files  in  the  cause, 
and,  as  such,  belong  to  the  case,  to  be  used 
for  any  material  and  relevant  purpose 
therein.  People  v.  Parker  (Mich.),  11 
West.  Rep.  182. 

A  paper  alleged  to  be  in  the  handwriting 
of  defendant  is  sufficiently  proved  to  go  to 
the  jury,  where  a  witness  called  to  identify 
it,  testifies  that  he  had  seen  defendant 
write  two  or  three  notes  and  sign  his  name 
to  another;  that  he  thought  he  could  tell 
defendant's  handwriting;  that  he  judged 
the  paper  handed  him  was  in  his  handwrit- 
ing ;  that  he  was  not  positive,  but  judged 
so  from  a  comparison  with  his  memory  of 
what  defendant  wrote.  State  v.  Stair,  87 
Mo.  268  I  s.  c,  I  West.  Rep.  765. 

All  evidence  of  handwritmg,  except  when 
the  witness  saw  the  document  written,  is, 
in  its  nature,  comparison.  If  the  witness 
has  the  proper  knowledge,  he  may  declare 
his  belief.  One  of  the  modes  of  acquiring 
that  knowledge  is  from  having  seen  the 
person  write.  It  is  held  sufficient  for  this 
purpose  that  the  witness  has  seen  the  party 
write  but  once,  and  then  only  his  name. 
Greenl.  Ev.  §§  576,  577;  State  v.  Scott,  45 
Mo.  303. 

Such  writing,  however,  was  not  compe- 
tent as  against  the  other  defendant,  wife  of 
the  one  in  whose  possession  it  was  found, 
it  not  being  shown  when  it  was  written  or 
that  she  had  any  knowledge  of  it,  and  it 
not  being  proved  to  be  part  of  the  res  gesta. 
State  V,  Stair,  87  Mo.  268 ;  s.  c,  j  West. 
Rep.  765.    State  v.  Talbott,  73  Mo.  347. 

In  People  v.  Thoms,  3  Park.  Cr.  R. 
(N.  Y.)  256,  the  defendant  was  indicted  for 
having  in  his  possession  an  altered  bank 
bill ;  and,  while  under  arrest,  his  wife  was 
searched,  and  the  State  showed  that  she 
had  in  her  possession  engraved  figures  cut 
from  genuine  bills,  suited  to  that  species  of 
forgery,  and  this  evidence,  it  was  held,  was 
improperly  admitted. 

A  paper  in  handwriting  of  defendant  «s 

sufficiently  proved  to  go  to  the  jury  where 

a    witness    identifies  it,  having  seen  the 

writer  make  two  or  three  notes  and  sign 
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another.    State  v.  Stair,  87  Mo.  268 ;  s.  c,  judges  in  answer  to  certain  questions  put 

I  West  Rep.  765.  to  them  by  the  House  of  Lords  on  tbe 

TlM  Taitiiaoiiy  of  a  Pan «i  In  lUgard  to  occasion  of  the  trial  of  Queen  Caroline 

hii  own  Sigttatiire  is  not  evidence   of  a  (2  B.  &  B.  286),  and  is  perfectly  ^;eneral  in 

grade  superior  to  the  testimony  of  a  witness  its  application ;  the  only  exceptions  to  it 

acquainted  with  the  handwriting.    Lefferts  being  founded  on  special  grounds.    These 

V,  State,  49  N.  J.  L.  (20  Vr.)  26 ;  s.  c,  4  may  oe  divided  into  the  following  classfo: 

Cent.  Rep.  883.  (i)  Where  the  written  document  is  lost  or 

Proof  of  Oonteiits  of  Written  iBStrnmaat.  destroyed;    (2)  Where  it  is  in  tbe  poy 

—  If  a  witness  admits  a  certain  writing,  session  of  an  adverse  party  who  refuses  or 

produced  but  not  put  in  evidence,  to  &  neglects  to  produce  it ;  (3)  Where  it  b  in 

his,  he  cannot  be  asked,  on  cross^xamina-  the  possession  of  a  party  who  is  privileged 

tion,  as  to  statements  such  as  counsel  may  to  withhold  it,  and  who  insists  on  his  pri\- 

suggest  are  contained  in  it.    The  writing  ilegc ;    (4)  Where  the  production  of  tht 

itself  must  be  read  as  the  only  competent  document  would  be,  on  physical  grounds, 

evidence  of  its  contents.    State  v.  Mathews,  impossible,   or    highly  inconvenient;  {5I 

88  Mo.  121 ;  s.  c,  4  West.  Rep.  429.  Where  the  document  is  of  a  public  nature. 

The  general  rule  is,  that  it  the  witness  and  some  other  mode  of  proof  has  been 
admits  the  writing  to  be  his,  as  was  done  specially  substituted  for  reasons  of  con- 
here,  he  cannot  be  thus  asked  as  to  state-  venience.  It  is  apparent,  therefore,  that, 
ments  such  as  counsel  may  suggest  are  in  order  to  let  in  the  secondary  evidence  in 
contained  in  it;  but  the  writing  itself  must  these  cases,  certain  preliminary  conditions 
be  read  as  the  only  competent  evidence  of  must  be  fulfil  led  :  what  these  conditions  are, 
the  contents.  Romertze  z^.  E.  Riv.  Nat.  weshall  explain  more  particularly  when  we 
Bank,  49  N.  Y.  577 ;  Prewitt  v,  Martin,  59  come  to  treat  of  "  Secondary  Evidence." 
Mo.  325;  State  v,  Mathews,  88  Mo.  121 ;  It  is  not  necessary,  in  every  case  where 
s.  c,  4  West.  Rep.  429;  i  Green!.  Ev.  §  463 :  the  fact  that  is  to  be  proved  has  been  cora- 
I  Phill.  Ev.  *576.  mttted  to  writing,  that  the  writing  shouitl 

Hoenmontary  Xvidoneo :  Ezeoptioi^.  —  be  produced,  but  (unless  the  contents  ot 
In  a  case  where  any  documentary  evi-  the  written  document  is  itself  a  fact  in 
dence  is  excluded  by  the  trial  court,  or  a  issue)  only  in  those  cases  where  the  docn- 
portion  is  admitted,  and  the  claim  is  that  ments  contain  statements  of  facts,  which. 
the  whole  should  have  been  introduced,  by  law,  are  directed  or  required  to  be  pu: 
such  evidence  not  introduced  or  excluded  in  writing,  or  where  they  have  b«en  drawn 
should  be  made  a  part  of  the  bill  of  exce|>  up  by  the  consent  of  the  parties  for  the 
tions,  so  that  the  court  can  judge  of  its  ad-  express  purpose  of  being  evidence  of  the 
missibility.  If  the  whole  document  was  facts  contained  in  them.  Indeed,  in  nunv 
not  presented,  through  the  refusal  of  the  cases  the  writing  is  not  evidence,  as  in  the 
circuit  judge  and  the  protest  of  the  prose-  case  of  R.  v.  Layer,  16  How.  St.  Tr.  93, 285. 
outing  attorney,  so  that  the  court  can  deter-  The  following  cases  are  cited  as  in- 
mine  its  tenor  and  effect,  the  conviction  stances  of  the  general  rule.  Upon  an 
would  be  reversed ;  but  where,  on'  an  ex-  indictment  for  setting  fire  to  a  house  with 
amination,  it  is  apparent  that  the  part  of  intent  to  defraud  an  insurance  compny,  in 
the  article  excluded  could  have  had  no  order  to  prove  that  the  house  was  msared, 
other  effect  than  to  injure  instead  of  bene-  the  policy  must  be  produced  as  being  the 
fiting  the  respondent,  he  cannot  complain,  best  evidence,  and  the  insurance  office  can- 
People  v.  Coughl  in  (Mich.),  II  West.  Rep.  not  give  any  evidence  from  their  bot)k> 
556.  unless  the  absence  of  the  policy  is  accounteci 

lUrriage  Lioome.  — An  objection  that  for.    R.  v,  Doran,  i  Esp.  126;  R.r.Kitson, 

a  marriage  license  introduced  in  evidence  i  Dears.  C.  C.  187 ;   22  L.  J.  M.  C.  1 18. 

was  signed  by  the  "  clerk  of  the   county  Upon  the  same  principle,  the  records  aiK! 

court,'*  is  not   well   taken,  as   Rev.   Stat.  proceedinr;s  of  courts  of  justice,  existing  in 

1874,  chap.  131,  §  I,  declares  that  the  words  writing,  are  the  best  evidence  of  the  faci> 

"  county  clerk  "  shall  be  held  to  include  there  recorded    As,  for  instance,  where  it 

"  clerk  of  the  county  court,"  and  the  words  was  necessary  to  prove  the  day  on  which  a 

"clerk  of  the  county  court"  to  include  cause  came  on  to  be  tried.  Lord  Ellen- 

"  county  clerk."    Tuclcer  v.  People,  1 22  III.  borough  said  that  he  could  not  receive  parol 

;  s.  c ,  II  West.  Rep,  765.  evidence  of  the  day  on  which  the  court  sat 

English  Bootrine.  —  Roscoe  says  in  his  at  nisi  priasy  as  that  was  capable  of  other 

work  on  Cr.  Ev,  pp.  2-4,  that  the  most  proof  by  matter  of    record.    Thonas  r. 

important  application  of  this  principle  is  Ansley,  o  Esp.  80.    So,  on  an  indictment  for 

that  which  rejects  secondary  and  requires  disturbing  a  Protestant  congregation,  Lord 

primary  evidence  of  the  contents  of  written  Kenyon  ruled  that  the  taking  of  the  oaths 

documents  of    every  description,  by  the  under  the  Toleration  Act,  being  matter  0^ 

production  of  the  written  documents  them-  record,  could  not  be  proved  bv  parol  c\'\- 

selves.     The   rule    was   so   stated   by  the  dence.     R.  ?'.  Hul)c,  Peake,  N.  P.  180;  5 

854 


XviieiiM. 


CRIMINAL  PROCEDURE, 


WrittoA  aaiJL  Parol 


a.  Depositions  and  Commissions,  —  To  avoid  the  necessity  of 
the  issuing  of  a  commission  to  examine  a  witness,  it  is  not  suffi- 
cient for  the  prosecutor  to  admit  that  the  witness  would  testify  to 
the  facts  stated  in  the  affidavit:  the  admission  must  be  of  the 
absolute  truth  of  the  facts  so  stated.^  Testimony  of  witnesses 
since  deceased,  taken  before  the  justice  of  the  peace  on  the  pre* 
liminary  examination,  are  admissible  in  evidence.^ 


T.  R.  542.  In  R.  z\  Rowland,  i  F.  &  F. 
72,  Bramwell,  B.,  held  that  on  an  indictment 
for  perjury,  in  order  to  prove  the  proceed- 
ings ot  the  county  court,  it  was  necessary 
to  produce  either  the  clerk*s  minutes,  or  a 
copy  thereof  bearing  the  ^eal  of  the  court ; 
the  county  court  act  (9  &  10  Vict.  c.  95,  § 
III)  directing  that  such  minutes  should  b^ 
kept,  and  that  such  minutes  should  be  ad- 
missible as  evidence.  And  it  has  been 
said  generally,  that  where  the  transactions 
of  courts  which  are  not,  technically  speak- 
ing, of  record  are  to  be  proved,  if  such 
courts  preserve  written  memorials  of  their 
proceedings,  those  memorials  are  the  only 
authentic  modes  of  proof  which  the  law 
recognizes.  3  Stark.  Ev.  ist  ed.  1043.  On 
indictments  wr  perjury,  where  it  appears 
that  there  was  an  mformation  in  writing, 
such  writing  is  the  best  evidence  of  the  in- 
formation, and  must  be  produced.  R.  v, 
Dillon,  14  Cox,  C.  C.  4.  On  an  indictment 
under  the  repealed  statute  8  &  9  Will.  3,  c. 
26,  §  81,  for  having  coining  instruments  in 
possession,  it  was  necessary  to  show  that  the 
prosecution  was  commenced  within  three 
months  after  the  offence  committed.  It 
was  proved,  by  parol,  that  the  prisoners 
were  apprehended  within  three  months,  but 
the  warrant  was  not  produced  or  proved, 
nor  were  the  warrant  of  commitment  or  the 
depositions  before  the  magistrate  §iven  in 
evidence  to  show  on  what  transactions,  or 
for  what  offence,  or  at  what  time,  the 
prisoners  were  committed.  The  prisoners 
being  convicted,  a  question  was  reserved 
for  the  opinion  of  the  judges,  who  held 
that  there  was  not  sufficient  evidence  that 
the  prisoners  were  apprehended  upon 
transactions  for  high  treason  respecting  the 
coin  within  three  months  after  the  offence 
committed.    R.  v.   Phillip,   Russ.  &   Ry. 


n„ 


3ut,  on  the  other  hand,  where  a  memo- 
randum of  agreement  was  drawn  up,  and 
read  over  to  the  defendant,  which  he 
assented  to,  but  did  not  sign,  it  was  held 
that  the  terms  of  the  agreement  might  be 
proved  by  parol.  Doe  v.  Cartwright,  3  B. 
&  Aid.  326;  Trewhitt  v.  Lambert,  10  A.  & 
E.  47a  So  facts  may  be  proved  by  parol, 
though  a  narrative  of  them  may  exist  in 
writing.  Thus,  a  person  who  pays  money 
may  prove  the  fact  of  payment,  without 
proiducing  the  receipt  which  he  took.    Ram- 

s: 


bert  V,  Cohen,  4  Esp.  213.  So  where,  in 
trover  to  prove  the  demand,  the  witness 
stated  that  he  had  verbally  required  the  de- 
fendant to  deliver  up  the  property,  and  at 
the  same  time  served  upon  him  a  notice  in 
writing  to  the  same  effect,  Lord  Ellen- 
borough  ruled  that  it  was  unnecessary  to' 
produce  the  writing.  Smith  v.  Young,  c 
Campb.  439.  So  a  person  who  takes  notes 
of  a  conversation  need  not  produce  them  in^ 
proving  the  conversation,  as  they  would  not 
oe  evidence  if  produced.  Thus,  in  R.  v. 
Layer,  16  How.  St.  Tr.  93,  285,  a  prosecu- 
tion for  high  treason,  Mr.  Slaney,  an  under- 
secretary of  state,  gave  evidence  of  the 
prisoner's  confession  before  the  council, 
though  it  had  been  taken  down  in  writing. 
1 2  Vm.  Ab.  96.  So,  on  an  indictment  for 
perjury  committed  upon  a  trial  in  the  county 
court,  any  witness,  present  at  the  time,  is 
competent  to  prove  what  evidence  was 
given,  inasmuch  as  a  county  court  judge  is- 
not  bound  to  lake  any  notes.  R.  v.  Morgan. 
6  Cox,  Cr.  C.  107  per  Martin,  B. ;  Harmei 
V.  Bean,  3  C.  &  K.  307,  per  Parke,  B.  So- 
the  fact  of  a  marriage  may  be  proved  by  .1 
person  who  was  present,  and  it  is  not  neces- 
sary to  produce  the  parish  register  as  the 
primary  evidence.  Morris  v.  Miller,  i  W. 
Bl.  632.  So  the  fact  that  a  certain  person 
occupied  land  as  tenant,  may^  be  proved  by 
parol,  although  there  is  a  written  contract. 
K.  V.  Inhab.  of  Holy  Trinity,  7  »B.  &  C.  61  r ; 

1  M.  &  R.  444.  But  the  parties  to  the  con- 
tract, the  amount  of  rent  and  the  terms  of 
the  tenancy,  can  only  be  shown  by  the 
writing.  S.  C.  and  Strother  v.  Burr,  5 
Bing.  136;  Doe  v,  Harvey,  8  Bing.  239;  k. 
V,  Merthyr  Tydvil,  i  B.  &  Ad.  29. 

1.  Newton  v.  State,  21  Fla.  53. 
Florida    Laws.  —  Sect,    i,  chap.   3125, 

1879,  gives  to  the  court  no  discretion  m 
the  matter  of  issuing  a  commission  to 
take  testimony.     Newton  v.  State,  21  Fla. 

2.  State  V,  McO'Blenis,  24  Mo.  402,  whicli 
was  subsequently  followed  in  the  cases  of 
State  V,  Houser,  26  Mo.  43 T  ;  State  v,  Har- 
man,  27  Mo.  120;  State  7/.  Carlisle,  57  Mo. 
105;  State  tA  Able,  65  Mo.  357;  Stater'. 
Elliott,  90  Mo.  350 ;  s.  c,  7  West.  Rep.  285. 
Sec  also  "  Bill  to  Perpetuate   Testimony," 

2  Am.  &  En^.  Ency.  of  L.  277 ;  and  "  Bill 
to  take  Testimony  De  Bene  Esse,"  2  Am. 
&  Eng.  Ency.  of  L.  285. 
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Evidflsee.  ^  CRIAflNAL   PROCEDURE,  PMunptions,  ete. 

4.  Admissions  and  Confessio9is,^ 

5.  Presumptions.  —  In  a  criminal  prosecution,  the  presumption 
•of  innocence  of  defendant  continues  until  his  guilt  has  been 
established  by  evidence  to  the  satisfaction  of  the  jury,  and  beyond 
a  reasonable  doubt,  which  means,  convii.ced  to  a  moral  certainty." 
The  presumption  of  innocence  continues  until  guilt  is  established 
.by  evidence.* 

The  principle  is  recognized  in  criminal  jurisprudence,  that 
proof  of  certain  facts  may  lead  irresistibly  to  the  presumption 
.that  another  act,  of  which  there  is  no  direct  proof,  was  committed 
or  done.* 

Soundness  of  mind  is  presumed  ;  but,  if  the  jury  entertain  a  rea- 
sonable doubt  as  to  the  sanity  of  the  accused,  they  should  acquit.* 

6.  Judicial  Notice.  —  The  corpus  delicti  must  be  proven.  The 
court  will  not  take  judicial  notice  that  certain  places  are  within 
the  county  or  jurisdiction  of  the  court.® 

7.  Weight  of  the  Evidence,  —  It  is  the  province  of  the  jury  in 
a  criminal  case  to  pass  upon  the  weight  of  evidence  and  credi- 
bility of  witnesses,  and  to  render  such  a  verdict  as  their  own 
judgment  and  consciences  affirm.^ 

Where  it  is  not  claimed  that  there  is  an  absolute  failure  of  evi- 
dence, on  any  material  point,  to  sustain  a  verdict,  and  it  has  been 
approved  by  the  trial  court,  the  supreme  court  cannot  disturb  the 
verdict,  even  in  a  criminal  case,  upon  the  weight  or  sufficiency  of 
the  evidence.® 

1.  See  "Confessions,"  3  Am.  &  Eng.  not,  in  a  criminal  case,  take  judicial  notice 
Kncy.  of  Lm  349.  that  certain  streets  referred  to  by  the  wit- 

2.  State  V,  Johnson,  91  Mo.  439;  s.  c,  nesses  are  in  the  city  of  Chicago  or  else- 
8  West.  Rep.  711.  where  in  Cook  County,  although  there  are 

The  court  should  instruct  the  jury  that  streets  of  the  same  names  m  that  city. 

innocence  is  presumed  until  overcome  by  Dougherty  t/.  People,  118  III.  160;  s.c,6 

evidence  convjncine  beyond  a  reasonable  West.  Rep.  96.     However,  in  a  later  case 

doubt  that  accusea  is  guilty.     People  v.  the  same  court  say  that.  Where  it  is  proved 

De  Kore  (Mich.),  7  West.  Rep.  886.  that  the  offence  was  committed  "on  Emer- 

8.  State  V.  Johnson,  91  Mo.  439;  s.  c,  8  son  Avenue,"  and  that  such  avenue  is  a 

West.  Rep.  711.  street  in  Chicago,  the  proof  that  the  crime 

The  PrMnmptioii  is  first  in  Favor  of  In-  was  committed  m  Cook  County  is  sufficient. 

noceneo,  and  then  of  the  lesser  crimes  in  Sullivan  v.  People,  123  111.         ;  s.  c^  n 

their  order,  of  which  the  respondent  may  West,  Rep.  566. 

be  convicted  under  the  indictment;  and       7.  Baysinger  v.  People,   115   111.  419; 

the  prisoner  is  entitled  to  the  benefit  of  s.  c,  2  West.  Rep.  839 ;  State  v.  Anderson, 

any  reasonable  doubt  which  the  jury  may  89  Mo.  312;  s.  c,  5  West.  Rep.  420;  State 

have  as  to  the  degree  of  murder.     State  z^.  v.  Falconer,  76   Iowa,  416;  State  p.  Mc- 

Meyer,  58  Vt.  457  ;  s.  c,  2  New  Eng.  Rep.  Devitt,  69  Iowa,  549;  State  v.  Hicks,  92 

209.  Mo.  431 ;  s.  c,  10  West.  Rep.  415;  State  v. 

4.  Roberts  v.  People,  9  Colo.  458.  Gee,  85  Mo.  647  ;  State  v.  Wisdom,  84  Ma 

5.  Dacy  v.  People,  116  111.  555 ;  s.  c.,  4  190;  State  v,  McGinnis,  76  Mo.  328;  State 
West.  Rep.  180.  v.  Jone^s,  86  Mo.  623;  s.  c,  I  West.  Rep. 

Soundness  of  mind  is  presumed  to  con-  747. 

tinue.    State  v.  Brown  (Del.),  Houst.  Cr.  Tlie  Issnanee  by  a  Trial  Jndgv  of  a  Benek 

Rep.  539.  Warrant  to  detain  a  witness  that  has  just 

But  where  insanity  once  exists,  it  is  pre-  testified,  is  not  a  violation  of  the  statute 

sumed  to  continue.     However,  this  is  not  forbidding  the  judge  to  express  any  opinion 

the  mlc  in  Texas.    Leache  v.  State,  22  as  to  what  facts  have  been  proved.   State 

Tex.  A  pp.  279.  V.  Strade,  38  La.  An.  562. 

6.  Jndioiai  Hotiee.  —Thus,  the  court  will  8.  Garrett  v.  State,  109  Ind.  517;  *•  c, 
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Although  the  evidence  is  weak  and  unsatisfactory,  yet  where 
there  was  not  a  failure  of  evidence,  judgment  will  not  be  re- 
versed.* And  if  there  is  evidence  in  some  degree  tending  to 
sustain  the  material  averments  in  the  indictment,  the  court  should 
not  reverse,  although  apprehensive  that  the  jury  may  have  been 
mistaken  in  their  conclusion.^ 

8.  Credibility  of  Witnesses,  —  It  is  the^  peculiar  province  of  a 
jury  to  pass  upon  the  credibility  of  witnesses ;  and,  where  there 
is  a  conflict  in  the  evidence,  the  fact  that  the  testimony  of  a  wit- 
ness interested  in  the  result  may  be  rejected  or  disbelieved  by  the 
jury,  forms  no  ground  to  disturb  the  judgment.* 

9.  Sufficiency  of  the  Evidence,  —  Where  evidence  has  been 
given  which  directly  tends  to  support  the  allegations  of  the  in- 
dictment, the  jury  are  authorized  to  convict.* 


8  West.  Rep.  391 ;  Hudson  z/.  State,  107 
Ind.  372 ;  s.  c,  5  West.  Rep.  628 ;  Clayton 
V.  State,  100  Ind.  201 ;  Padgett  v.  State, 
103  Ind.  550;  s.  c,  I  West.  Rep.  584; 
Kleespies  z/.  State,  106  Ind.  383 ;  s.  c,  4 
West.  Rep.  717 ;  Skaggs  v.  State,  108  Ind. 
53 ;  s.  c,  6  West.  Rep.  261 ;  State  v. 
Williams,  38  La.  An.  371 ;  Ledbetter  v. 
State,  21  Tex.  A  pp.  344 ;  and  Dos  v.  State, 
21  Tex.  App.  505. 

The  Weight  of  the  Eyidenpe  and  the 
Credit  to  be  given  to  the  Testimony  of  the 
complaining  witness  are  questions  exclu- 
sively for  the  jury ;  and  it  was  error  for 
the  court  to  charge  the  juw  that  they 
should  consider  the  facts  testified  to  by  the 
complaining  witness  as  established,  simply 
because  she  had  testified  to  them,  and  had 
?iot  been  contradicted.  People  v.  De  Fore 
fMich.)»  7  West.  Rep.  886. 

The  Aoonracy  of  the  Interpretation  of 
the  sworn  interpreter  may  be  impeached, 
and  is  ultimately  to  be  determined  by  the 
jury.  Skaggs  v.  State,  108  Ind.  53 ;  s.  c, 
6  West.  Rep.  261. 

1.  Padgett  V.  State,  103  Ind.  550 ;  s.  c, 

1  West.  Rep.  584. 

2.  Anderson  v.  State,  104  Ind.  467 ;  s.  c, 

2  West.  Rep.  341. 

8.  Aholtzz/.  People  (111.),  11  West.  Rep. 
391;  McMahon  v.  People,  120  111.  581; 
s.  c,  9  West.  Rep.  520 ;  Commonwealth  v. 
Moore  (Mass.),  5  New  Eng.  Rep.  301. 

The  Conrt  has  no  Authority  to  say  to  the 
jury  that  certain  allegations  are  uncontra- 
dicted, and  therefore  may  be  considered  as 
proved.  The  credibility  of  the  witnesses 
must  be  submitted  to  the  jury.  Heldt  v. 
State,  20  Neb.  493. 

And  it  is  not  error  to  refuse,  in  an  action 
for  illegal  sale  of  intoxicating  liquors,  to 
charge  that  testimony  of  "spotters"  or 
informers,  employed  to  procure  sales  and 
bring  prosecutions,  is  to  be  received  with 
great  caution  and  distrust.  State  v,  Hoxsie 
(R.  I.),  I  New  Kng.  Rep.  29. 


Credibility  of  Aoeomplioee.  —  It  is  not 
for  the  court  to  determine  the  credibility 
of  the  accomplice ;  and  the  court  cannot, 
as  matter  of  law,  advise  the  jury  that  they 
must  acquit  the  respondent  by  reason  of 
lack  of  credibility  of  the  accomplice  when 
his  testimony  is  not  corroborated  by  other 
evidence.  State  v.  Potter,  42  Vt.  495; 
Lindsay  z'.  People,  63  N.  Y.  143;  Roscoe, 
Cr.  Ev.  143;  Rex  v.  Jones,  2  Camp,  i^i; 
Rexs/.Hastings, 7  Carr. &  P.  152 ;  Jordame 
V,  Lashbrooke,  7  T.  R.601 ;  Rex  v,  Atwood, 
I  Leach,  C.  C.  464;  State  ».  Dana  (Vt),  5 
New  Eng.  Rep.  108;  1  Greenl.  Ev.  §  380. 

Fiti  of  Madness.  —  Where  a  person  is  in 
a  state  of  mind  in  which  he  is  liable  to  fits 
of  madness,  it  is  for  the  jury  to  consider 
whether  th&  act  was  done  during  ^uch  a 
fit.     Reg.  V.  Richards,  i  Fost.  &  F.  87. 

4.  Commonwealth  v.  Wood  (Mass.),  3 
New  Eng.  Rep.  94. 

In  Forgery.  —  Where  it  is  shown,  bv  the 
one  whose  name  was  signed  to  the  check, 
that  he  never  signed  it;  and  by  another 
witness  that  on  the  day  of  its  date  the  de- 
fendant uttered  the  cneck  in  his  store  in 
the  city,  by  passing  it  to  him  in  payment 
for  goods ;  and  by  another  witness  that  he 
saw  the  defendant  go  into  the  bank  upon 
which  it  was  drawn  with  the  check,  —  a  de- 
murrer to  the  evidence  was  properly  over- 
ruled. State  V.  Rucker  (Mo.),  11  West. 
Rep.  457.  The  possession  of  a  forged  in- 
strument, or  the  uttering  of  it  by  one  in  the 
county  where  the  indictment  is  found,  is 
strong  evidence  that  the  forgery  of  the  in- 
strument was  committed  by  him  m  the  same 
county.  State  v,  Yerger,  86  Mo.  33 ;  State 
z/.  Rucker  (Mo.),  1 1  West.  Rep.  457. 

"Winning  Money.*'  —  Evidence  in  a 
prosecution  by  indictment  brought  against 
defendant  for  winning  money  at  a  game  of 
pool,  that  defendant  and  another  played  at 
the  game,  and  that  the  party  with  whom 
defendant  played  lost  the  game  and  paid 
for  it,  is  insufficient  to  sustain  a  verdict  find- 
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In  order  to  convict  upon  circumstantial  evidence,  the  circilm. 
stances  should  be  strong,  and  the  result  of  the  whole  leave  no 
doubt  that  the  offence  has  been  committed,  and  that  accused,  and 
no  other,  could  have  committed  it.* 

lo.  Of  Intent  —  Evidence  of  intent  is  essential  *  in  all  prose- 
cutions for  crime.* 


ing  defendant  guilty  of  winning  money. 
CJark  ».  Middaugh,  103  Ind.  78;  s.  c,  i 
West.  Rep.  137. 

BeUrium  Iremeni.  —  Evidence  which 
rather  tends  to  show  wilful  excesses,  caus- 
ing fits  of  delirium  tremens,  but  not  show- 
ing that  the  prisoner  was  laboring  under 
such  a  fit  at  the  time  of  the  act,  is  insuffi- 
cient to  establish  the  defence.  Reg.  v. 
Leigh,  4  Fost.  &  K.  015. 

In  InMsity.  —  Evidence  that  the  act  was 
sudden  without  apparent  motive,  and  that 
the  prisoner  had  been  addicted  to  drink, 
and  had  been  suffering  under  depression, 
was  not  enough  to  raise  the  defence  of 
insanity.    Reg.  zk  Dixon,  1 1  Cox,  C.  C.  341. 

It  was  no  Error  for  the  Conrt  to  rof nio  to 
mlo  npon  the  QoTeniment'i  Evidenee  if  the 
defendant  intended  to  introduce  other  evi- 
dence ;  and  no  exception  lies  to  the  refusal 
to  rule  that  the  evidence  of  the  government 
was  insufficient,  if  other  evidence  was  after- 
wards introduced  by  the  defendant.  Com- 
monwealth v.  Chadwick,  142  Mass.  595; 
s.  c ,  3  New  Eng.  Rep.  126. 

1.  People  V.  Foley  (Mich.),  7  West.  Rep. 
344* 

2.  When  Intent  not  BetentiaL -~  Where 
an  act  in  general  terms  is  made  indictable,  a 
criminal  intent  need  not  l)e  shown,  unless, 
from  the  language  or  effect  of  the  law,  a 
purpose  to  require  the  existence  of  such  an 
intent  can  be  discovered.  Ifalstead  ?'. 
State,  41  N.  J.  L.  (  )  552;  s.  c,  10  Cent. 
L.  J.  290. 

8.   Vide  tit.  "  Intent,"  this  scries. 

Where  it  does  not  appear  that  the  in- 
jury was  wanton  or  excessive  punishment, 
or  if  it  was  done  under  the  l)elief  that  the 
defendant  had  a  right  to  commit  it,  and  not 
from  malice  against  the  owner,  it  has  been 
held  that  the  offence  was  not  committed. 
Rex  V.  Pierce,  2  East,  P.  C.  1072;  State  v. 
Robinson,  3  Dev.  &  Hat.  (S.  C.)  130;  State 
T.  Newby,  64  N.  C.  23 ;  Hill  v.  State,  43 
•^•*-  335 '»  Hobson  7'.  State,  44  Ala.  3S1  ; 
State  V.  Wilcox,  3  Yeig.  (Tenn.)  278;  Go- 
forth  V.  State,  8  Humph.  (Tenn.)  37 ;  State 
7'.  Enslow,  10  Tovva,  115. 

It  is  a  general  law  governing  the  law  of 
malice,  that,  when  a  man  commits  an  act 
unaccompanied  by  any  circumstances  jus- 
tifying its  commission,  the  law  presumes 
that  he  has  acted  advisedly  and  with  an  in- 
tent to  produce  the  consequences  which 
have  ensued.  People  r'.  Petheram  (Mich.), 
7  West.  Rep.  596. 
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To  maintain  a  presumption  of  an  evil 
intent,  some  concurring  act  must  have  fol* 
lowed  the  unlawful  thought  If  a  party 
abandoned  his  evil  intent  any  time  before 
so  much  of  an  act  is  done  as  consdtates  2 
crime,  such  abandonment  takes  from  what 
has  been  done  its  indictable  quality.  Ste- 
phens V.  State  (Ind.),  5  West  Rep.  26a 

Acts  Malnm  ProhiUtom. — When  a  sui- 
ute  makes  indictable  an  act  which  is  merely 
malum  frohibitum^  when  done  "wilfully 
and  maliciously,"  the  existence  of  an  evil 
mind  in  doing  the  forbidden  act  is,  as  1 
general  rule,  a  constituent  part  of  the  of- 
fence. Folwell  V.  State,  29  N.  J.  L  (20 
Vr.)  31 ;  s.  c,  5  Cent  Rep.  353. 

Where  the  defendant  was  indicted  under 
the  act  (N.  J.  Rev.  Stat.  22C|,  15)  prohibit- 
ing the  wilfully  and  maliciously  tearini; 
down  of  a  sherifTs  advertisement,  it  was 
hdd  that  he  had  the  right  to  show  that  he 
tore  down  sucli  paper  without  any  evil  de- 
sign. Folwell  V.  Stale,  49  N.  J.  L  (20 Vr.) 
31 ;  s.  c,  5  Cent.  Rep.  353. 

AtMoit  And  Battery.  ^  Under  an  indict- 
ment for  assault  and  battery,  with  intent  to 
commit  felony,  the  Stale  need  not  prove 
the  intent  by  positive  testimony:  it  is  suffi- 
cient that  evidence  will  satisfy  triers  V- 
yond  a  reasonable  doubt.  Padgett  a:  State, 
103  Ind.  550;  s.  c,  I  West.  Rep.  584. 

in  a  Ckaxgo  of  Anault  and  Bttttry  with 
Intent  to  murder,  evidence  that  deceased 
attacked  the  defendant  being  first  intro- 
duced, ])roof  of  previous  threats  by  him  is 
admissible  upon  the  ground  that  such 
threats  may  tend  to  illustrate  the  charactci 
of  the  attack  made,  although  never  com- 
municated to  the  defendant ;  and  the  dis- 
covery of  evidence  of  such  threats  after 
conviction  of  the  defendant  is  a  ground  for 
granting  a  new  trial.  I^verich  v.  Slate, 
105  In<r  277  ;  s  c,  3  West  Rep.  J14. 

Attempts.  —  Upon  the  trial  of  an  in 
dictment  for  attempting  to  procure  a  mis- 
carriage and  abortion  by  furnishing  a  preg- 
nant woman  with  medicines  for  that  pur- 
pose, any  declarations  or  acts  of  tht 
defendant,  either  before  or  after  the  par- 
ticular act  mentioned  in  the  indictment. 
tending  to  show  his  intention  and  purpost 
to  procure  such  abortion,  are  admissible. 
Lamb  v.  State  (Md.),  5  Cent.  Rep  747- 

That  the  defendant  made  a  subsequent 
attempt  to  accomplish  the  same  purpose 
by  dififerent  means,  is  admissible,  to  shon 
with  what  purpose  and  intenl  he  made  ihv 
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Felonious  purpose  or  intent  is  seldom  established  by  direct 
evidence,  but  circumstantial  evidence  is  mainly  relied  upon ;  yet 
where  the  evidence  is  of  such  a  character,  it  is  never  deemed  to 

attempt  charged  in  the  indictment,  as  well  The    exposing    of    oleomargarine    un- 

as  to  corroborate  the  evidence  of  the  first  marked,  with  other  pure  butter,  or  gro- 

attempt.     Lamb  v.  State  (Md.)i  5  Cent,  ceries,  upon  the  shelves  or  counter  of  a 

Rep*  747'    ^^  ante^  650;  tit.  **  Criminal  salesroom,  is  In  act  from  which  an  intent 

Law,"  III.  "  Attempt^.**^  to  sell  may  be  inferred  in  the  absence  ot 

False  Preteneea:  Intent  to  defraud.—  rebutting  evidence.    State  v.  Dunbar,  13 

As  in  other  cases,  the  intent  is  generally  to  Oreg.  501. 

be  gathered  from  the  facts  of  the  case.    It  ^toxioation.  —  Evidence  of  intoxication 

is  sufficient  to  allege  in  the  indictment,  and  may  be  admitted  where  offence  charged 

to  prove  at  the  trial,  an  intent  to  defraud  emoraces  deliberation,  premeditation,  or 

generally,  without  alleging  or  proving  an  specific  intent.    Cline  v.  State,  43  Ohio  St. 

mtent  to  defraud  any  particular  person.  332  ;  s.  c,  1  West  Rep.  81.     Vide  ante, 

Eridenoe  of  other  Pretenees.  —  It  has  ^Criminal  Law,"  "Intoxication  as  a  De- 

been  hild  that  to  support  the  evidence  of  fence  to  Crime." 

intent  to  defraud,  proof  that  the  defendant  Luroeny:  Intent  permanently  to  deprive 

has  subsequently  obtained  other  property  the  Owner  of  his  rroperty:  The  Animoe 

from  some  other  person  by  the  same  pre-  Fnrandi. — The  felonious  intent  is  an  es- 

tence  is  not  admissible,  —  R.  v.  Holt,  30  sential  constituent  of  larceny,  and  thcrc- 

L.  J.  M.  C.  II,  —  but  that  evidence  of  fore  are  excepted  from  criminal  liability 

similar  false  pretence  on  a  prior  occasion  those  who  are  merely  trespassers.    Thus, 

is  admissible.    R.  v.  Francis,  L.  |L  2  C.  C.  if  I  take  my  neighbor's  horse  out  of  his 

R.  128;  43  L.  J.  M.  C.  97.  stables,  and  ride  it  in  open  day  for  a  few 

Forgery:  Intent  to  defraud.  —  It  is  not  miles,  where  I  am  well  known,  there  would 

necessary  to  prove  an   intent  to  defraud  be  a  mere  trespass,  and  no  ground  for  a 

any  particular  person :  it  will   suffice  to  charge  of  larceny,  however  much  I  may  Ix- 

prove  generally  an  intent  to  defraud.    So  at  enmity  with  my  neighbor.    So,  also,  are 

It  need  not  appear  that  the  prisoner  had  exempted  those  who  take  goods  under  a 

any  intention  ultimately  to    defraud  the  ^(7miyi^2V  claim  of  right,  however  unfounded 

person  whose  signature  he  had  forged,  he  that  claim  may  be ;  as  if  under  color  ot 

having  defraudea  the  person  to  whom  he  arrears  of  rent,  although  none  is  actually 

uttered  the  instrument.    R.  v.  Trenfield,  i  due,  I  distrain  or  seize  my  tenant's  cattle  : 

Fost.  &  H.  43.    And  it  is  not  necessary  that  this  may  be  a  trespass,  but  is  no  felony. 

any  person  should  be  actually  defrauded,  Harris,  Cr.  L.  216. 

or  that  any  person  s*hould  be  m  a  situation  In  HoSiicide.  —  On    an  indictment  for 

to  be  defrauded  by  the  act.    R.  v.  Nash,  murder  where  the  death  was  caused  by  a 

21  L.  J.  M.  C.  147.  pistol-shot  which   pierced  the  medulla  oh- 

In  a  prosecution  for  forgery  of  a  prom-  lofigata^  and  where  it  became  important  t<> 

issory  note,  where  intent  is  an  element  of  determine  the  effect  of  the  shot  in  order 

the  offence,  evidence  may  be  introduced  to  to  ascertain  whether  a  pistol   had  been 

show  that  the  defendant  was  affected  with  placed  near  the  body  of  the  deceased  to 

dipsomania;  that  from  protracted  habits  of  suggest  that  the  killmg  was  committed  in 

intemperance  his  mind  had  become  im-  self-defence,  the  evidence  of  a  physician. 

paired ;  that  when  he  was  under  the  influ-  that,  after  the  medulla  oblongata  was  struck 

cnce  of   liquor  he   was  insane,  did    not  by  the  bullet,  the  deceased   would   have 

know  what  he  was  doing,  could  not  dis-  neither  volition  nor  consciousness,  was  com- 

tinguish  right  from  wrong,  and  that  he  was  petent.    King  v.  Commonwealth  (Pa.),  o 

in  such  a  state  when  he  committed  the  act  Cent.  Rep.  806. 

complained  of.    People  v,  Blake  (Col.),  It  was //^/^  in  Fonts  t^.  State,  8  Ohio  St. 

May  27,  *84 ;  3  W.  C.  Rep.  38 ;  i  Am.  L.  J.  98,  and  affirmed  in  subsequent  cases,  that 

162,4  P^^  ^ep.  I.  the  intent  to  kill  is  essential,  and  that  an 

Intent  to  injure  or  defrand. — When  it  indictment  for  murder  is  bad  on  demurrer, 

is  necessary  to  allege  this,  there  is  no  need  which  omits  to  charge  such  intent. 

to  allege  an  intent  to  injure  or  defraud  any  Permitting  the  appellant  to  state  that  his 

particular  person.  intention  in  firing  a  gun,  which  was   the 

When  a  person  wilfully  sets  fire  to  the  assault  charged,  was  to  frighten  the  tres- 

house  of  another,  the  intent  to  injure  that  passer  from  his  premises,  and  that  he  did 

person  is  inferred  from  the  act.     But  if  the  not   intend  to  kill  when  he  shot  at  him. 

setting  fire  is  the  result  of  accident,  though  sufficiently  explained  the   motive  of   the 

the  accused  be  engaged  in  the  commi.ssion  shooting,  and  was   inconsistent  with  any 

of  some  other  felony,  there  can  be  no  in-  theory   of  self-defence.      Rauck  v.   State, 

tent  to  defraud.     Harris,  Cr.  L.  277.  1 10  Ind.  384;  s.  c,  9  West.  Rep.  197. 
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impair  or  impeach  the  validity  of  the  proof.*  Evidence  in  refer- 
ence to  similar  transactions  of  the  same  general  character  is 
admissible  to  show  criminal  intent.^ 

11.  Of  Alibi,  —  Alibi,  like  every  other  defence  not  arising  out  of 
the  resgestcBy  must  be  proved  by  a  preponderance  of  evidence.' 

12.  Of  Attejnpts  to  escape,  —  An  attempt  to  escape  from  cus- 
tody is  a  circumstance  to  be  considered  in  connection  with  other 
evidence  to  determine  the  question  of  intent.* 

Evidence  of  the  flight  of  the  accused  after  the  return  of  indict- 
ment against  him,  and  of  his  effort  to  obtain  false  testimony  to 
be  used  on  his  trial,  is  always  admissible  for  the  State,  and  espe- 
cially when  the  inculpatory  evidence  is  circumstantial.* 

13.  Of  Attempts  to  procure  False  Testimony,  —  Fabrication  of 
false  and  contradictory  accounts  by  a  criminal  for  the  purpose  of 
diverting  inquiry,  or  casting  ofiE  suspicion,  is  always  a  circumstance 
indicatory  of  guilt.®  And  testimony  is  admissible  on  behalf  of 
the  prosecution  to  show  that  the  accused,  after  the  commis- 
sion of  the  crime  charged  against  him,  attempted  to  manufacture 
testimony  in  his  own  defence,  or  to  destroy  testimony  tending  to 
prove  his  guilt.'' 


1.  Archer  v.  State,  106  Ind.  426;  s.  c, 
4  West  Rep.  726,  728. 

2.  Commonweajth  v,  Sawtelle,  141  Mass. 
590 ;  s.  c  I  New  Eng.  Rep.  590 ;  Thomas 
r"'.  State,  103  Ind.  419;  s.  c,  i  West.  Rep. 

309.  3M- 

3.  Vide  tit.  "Alibi."  i  Am.  &  Eng. 
Encyc.  of  Ln  454.  In  California,  —  People 
?'.  Lee  Sare,  June,  1887,  —  Georgia,  —  Led- 
ford  V.  State,  75  Ga.  856;  Bryan  v.  State, 
74  Ga.  393,  —  Iowa,  —  State  v,  Sutton,  7 
Iowa,  26S  ;  State  v.  Rivers,  68  Iowa,  611,  — 
Maine,  —  State  v.  Fenlason,  78  Me.  495; 
s.  c,  3  New  Eng.  Rep.  273,  —  and  Missouri, 
—  State  V.  Johnson,  91  Mo.  439;  s.  c,  8 
West.  Rep.  711;  State  v.  Rockett,  87  Mo. 
666;  s.  c,  3  West.  Rep.  249,  —  it  is  held 
that  the  burden  of  proof  rests  on  the  de- 
fendant to  establish  an  alibi  by  a  prepon- 
derance of  evidence.  But  in  Illinois  — 
Hoge  V,  People,  117  IK.  35;  s.  c,  4  West. 
Rep.  197  —  and  in  Texas,  —  Ayres  v.  State, 
2r  Tex.  App.  399,  —  it  is  held  that  the 
burden  of  proof  does  not  rest  upon  the 
defendant  to  establish  an  alibi  by  a  pre- 
ponderance of  evidence.  An  alibi  merely 
traverses  the  issue  tendered  by  the  indict- 
ment, and  is  sufficient  to  raise  a  reasonable 
doubt  of  guilt.  Ledford  zk  State,  75  Ga. 
856;  State  V.  Rockett,  87  Mo.  666;  s.  c,  3 
West.  Rep.  249. 

In  Texas,  wherever  alibi  is  the  only 
ground  of  defence,  upon  request  the  court 
is  bound  to  give  a  special  instruction. 
Ayres  v.  State,  21  Tex.  App.  399.  It  seems 
that  in  Georgia  and  Maine  the  evidence  of 
alibi  should  show  that  the  defendant  was 


so  far  from  the  scene  of  action  as  to  ren- 
der it  impossible  that  he  should  have  par- 
ticipated. Bryan  v.  State,  74  Ga.  w^ 
State  V,  Fenlason,  78  Me.  495;  s.c,3New 
Eng.  Rep.  273.  See  Stewart  v.  People,  42 
Mich.  255. 

4.  Anderson  v.  State,  104  Ind  467 ;  s.  c, 
2  West.  Rep.  341 ;  State  v,  Gri&i,87  Ma 
608;  s.  c,  3  West.  Rep.  820;  Hart  v. 
State,  22  Tex.  App.  563. 

5.  Williams    v,    Sute,    22   Tex.  App. 

Ilireats  of  Lynohing.  —  Where  evidence 
has  been  given  tending  to  show  t^^^^ 
fendant,  after  his  arrest,  fled,  and  forfeited 
his  bail,  held,  that  the  court  properly  ex- 
cluded evidence  of  threats  to  lynch  defend- 
ant, where  there  was  nothing  to  show  that 
the  flight  was  soon  enough  after  his  k"®^ 
edge  of  the  threats,  to  indicate  that  he 
fled  on  that  account.  Sute  v,  McDcvitt, 
69  Iowa,  549. 

Until  the  State  introduces  evidence 
showing  that  defendant  had  gone  a^*^ 
under  circumstances  indicating  a  purpose 
to  avoid  arrest,  evidence  of  his  purpf*^  J^ 
leaving  is  immaterial.  Welch  ».  State,  I04 
Ind.  347 ;  s.  c,  2  West.  Rep.  228. 

6.  McKeen  v.  Commonwealth  (?»•'•  ' 
Cent.  Rep.  890.  . 

7.  Cover  z/.  Commonwealth  (Pa.),6vcn^ 

ETfleaee  of  the  Flight  of  the  A^^ 

after  the  return  of  indictment  against  pJ"' 
and  of  his  effort  to  obtain  false  tcstin™!^^ 
to  be  used  on  his  trial,  is  always  adffi»***^ 
for  the  State,  and  especially  when  tb«  '  ' 
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It  is  immaterial  that  the  theory  of  defence  was  manufactured 
by  another,  if  adopted  by  the  defendant,  and  his  evidence  failed 
to  establish  it.* 

14.  Of  Character  and  Reputatiott,  —  Evidence  of  good  character 
must  be  considered  by  the  jury  in  all  cases.^  A  defendant  in  a 
criminal  case  may  prove  not  only  his  general  good  reputation  in 
the  community,  but  also  his  good  character  as  a  fact  within  the 
the  witness.' 


knowledge  of 


culpatory  evidence  is  circumstantial.    Wil- 
liams V.  State,  22  Tex.  App.  497. 

If  A  Parly  attempts  to  practise  a  Fraud  on 
the  Cout,  by  procuring,  or  assisting  to  pro- 
cure, testimony  which  he  knows  to  be  false, 
this  is  a  circumstance  which  the  jury  may 
properly  consider  to  his  disadvantag|e ;  bat, 
to  justify  a  charge  invoking  this  principle, 
there  must  be  evidence  tending  to  show 
such  procurement  of  false  testimony,  and 
mere  conflict  of  testimony  as  to  some  of 
the  facts  of  the  case  is  insufficient.  State  v. 
Vance, 3o  Ala.  356 ;  Beck  v.  State,  80  Ala.  1. 

Attempt  to  manufacture  Evidence. — 
Upon  the  trial  of  one  indicted  for  a  crime, 
testimony  is  admissible  on  behalf  of  the 
Commonwealth  to  show  that  the  accused, 
after  the  commission  of  the  crime  charged 
against  him,  attempted  to  manufacture  tes- 
timony in  his  own  defence,  or  to  destroy 
testimony  tending  to  prove  his  guilt. 
Cover  2'.  Commonwealth  (Pa.  St.) ;  s.  c,  6 
Cent.  Rep.  585. 

Attempt  to  corrupt  Witnesses,  —  Espe- 
cially is  it  admissible  to  prove  an  attempt 
by  the  defendant  to  corrupt  or  intimidate 
the  prosecution's  witnesses.  Cover  v. 
Commonwealth  (Pa.  St.);  s.  c,  6  Cent. 
Rep.  585. 

Attempt  to  destroy  Evidence.  —  Upon  the 
trial  of  one  indicted  for  a  crime,  testimony 
may  be  introduced  to  show  that  the  accused 
attempted  to  destroy  testimony  tending  to 
prove  his  guilt.  Cover  v.  Commonwealth 
(Pa.  St.);  s.  c,  6  Cent.  Rep.  585. 

The  Court  charged  the  Jury,  *'  if  any  testi- 
mony has  been  introduced  by  the  defend- 
ant, upon  which  he  relies,  that  is  false,  and 
you  believe  it  is  sworn  to  with  his  knowl- 
edge and  consent,  that  is,  of  itself,  an  in- 
criminating circumstance,  and  would  be  an 
admission  "of  the  truth  of  all  that  had  been 
stated  by  the  witnesses  who  say  to  the 
contrarv,  and  whom  you  believe  to  be  cred- 
ible in  themselves."  Held^  that  the  propo- 
sition above  stated  is  sustained  by  no  prin- 
ciple of  law,  and  takes  awav  the  right  of 
the  jury  to  weigh  the  testimony.  Boyd  v. 
State,  16  Lea  (Tenn.),  149. 

1.  Pilger  V,  Commonwealth,  112  Pa.  St. 
220  ;  s.  c,  2  Cent.  Rep.  835. 

8.  People  V,  Clements,  42  Hun  (N.  Y.), 
3^3;  People  V.  Wileman,  44  Hun  (N.  Y.), 
187. 


Proof  of  Good  Character,  by  the  rules  of 
evidence,  is  limited  to  general  reputation 
for  honesty,  and  more  is  matter  of  favor, 
and  not  of  right.  State  v.  Emery,  59  Vt. 
84 ;  s.  c,  3  New  Eng.  Rep.  377. 

8.  State  V,  Sterrett,  68  Iowa,  76;  State 
V.  Cross,  68  Iowa,  180. 

Good  character  is  to  be  considered,  but 
the  judge  could  not  charge  that  it  is  strong 
presumption  of  innocence.  State  v.  Tar- 
rant, 24  S.  C.  593. 

It  frequently  occurs  that  witnesses,  after 
speaking  of  the  general  opinion  of  the 
prisoners  character,  state  their  personal 
experience  and  opinion  of  his  honesty; 
and  when  this  statement  is  admitted,  it  is 
rather  from  favor  to  the  prisoner  than 
strictly  as  evidence  of  his  general  charac- 
ter. State  V.  Emery,  59  Vt.  84;  s.  c,  3 
New  Eng.  Rep.  377,  379. 

Weight  of  Evidence  of  Good  Character 
is  for  the  jury  to  determine :  the  old  rule, 
that  only  in  cases  of  doubt,  such  evidence 
is  considered,  is  now  the  law.  Common- 
wealth V,  Leonard,  140  Mass.  473;  s.  c, 
I  New  Eng.  Rep.  270- 

In  an  Action  for  Damages  for  Assault  and 
Battery,  the  reputation  of  a  defendant  ai^ 
a  peaceable  citizen  is  not  in  issue,  and 
testimony  as  to  his  good  reputation  is  not 
a|lmissib'le.  It  is  only  where  the  proceed- 
ings are  such  as  to  put  the  character  of 
parties  in  issue,  that  a  different  rule  pre- 
vails.    Fahey  v,  Crotty  (Mich.),  6  West. 

u  mssouri  —  Under  the  rulings  in  this 
State,  a  witness  may  be  impeached,  not 
only  by  a  general  reputation  as  to  veracity, 
but  the  inquiry  may  extend  to  the  general 
moral  character  or  reputation  of  the  wit- 
ness. State  V,  Grant,  79  Mo.  113;  State 
V.  Miller  (Mo.),  12  West.  Rep.  97. 

General  Reputation.  —  It  was  error  to 
admit  testimony  offered  by  the  State 
respecting  the  general  reputation  of  one  of 
defendant's  witnesses,  without  the  State 
having  first  laid  the  proper  foundation. 
State  V.  Krady,  87  Mo.  142 ;  s.  c,  2  West. 
Rep.  131. 

While  a  statute  making  a  reputatioi*  evi- 
dence of  guilt  is  unconstitutional,  a  statute 
(R.  I.  Pub.  Stat.  chap.  80,  §  3)  making  the 
reputation  of  premises  admissible  in  evi- 
dence to  j)rovc  saic  of  liquors,  but  leaving 
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Upon  the  trial  of  an  indictment,  evidence  of  the  defendant's 
good  character  is  a  substantive  fact,  and  must  be  treated  as  such. 
It  is  not  a  mere  make-weight  to  be  thrown  in  to  determine  the 
balance  in  a  doubtful  case.*  And  in  a  case  of  homicide,  the 
defendant  may  show  the  character  and  reputation  of  the  de- 
ceased.* 

1 5.  Of  Declarations  as  of  Res  Gestce,  —  Those  declarations  which 
are  a  part  of  the  res gesUe  will  be  competent  evidence  in  a  prose- 
cution for  the  crime.*     But  statements  by  a  defendant  to  a  crimi- 


the  jury  free  to  find  the  accused  guilty  or 
not,  is  not  unconstitutional.  State  v,  Wil- 
son (R.  I.),  I  New  Eng.  Rep.  888. 

A  statement  in  the  charge  to  the  jury, 
that  evidence  of  good  character  is  admitted 
in  criminal  cases  for  the  purpose  of  lead- 
ing the  jury  to  believe  that  the  accused  is 
not  likely  to  have  committed  the  crime,  but 
where  the  facts  constituting  the  crime  are 
clearly  proved,  such  evidence  can  have 
little  or  no  effect,  is  held  not  to  have  been 
error  where,  taking  the  whole  charge  to- 
gether, the  jury  were,  in  effect,  told  that 
the  case  was  not  one  where  the  facts  con- 
stituting the  crime  were  clearly  proved  so 
as  to  render  evidence  of  good  character  of 
little  or  no  effect,  but  one  where  the  testi- 
mony was  contradictory,  and  hence  such 
evidence  should  be  considered  in  connec- 
tion with  all  the  other  evidence,  and  that 
if  they  had  any  reasonable  doubt  of  the 
(lefencfant's  guilt,  upon  all  the  facts  of  the 
case,  including  his  good  character,  then  he 
should  be  acquitted.  State  v.  Leppere,  66 
Wis.  355. 

1.  fieme  v.  Commonwealth,  ot  Pa.  St. 
145;  Hanncy  v.  Commonwealth  (Pa.),  8 
Cent.  Rep.  184. 

On  the  trial,  a  witness  was  asked  to  state 
the  general  reputation  of  the  defendant  for 
peace  and  quietness  in  the  county,  so  far 
as  he  knew.  The  witness  had  not  stated 
that  he  lived  in  the  county,  or  knew  the 
uencral  reputation  of  the  defendant  therein. 
The  court  excluded  the  evidence.  /felJy 
iliat  the  ruling  of  the  court  was  proper. 
People  V,  Rodrigo,  69  Cal.  601. 

It  is  error  to  charge  the  jury  in  a  prose- 
nition  for  a  conspiracy  to  the  effect  that  evi- 
dence of  good  character  is  available  only 
in  a  doubtful  case.  The  law  gives  to  such 
{  vidcnce  a  positive  defensive  force,  and 
it  is  for  the  jury  to  assign  its  value  upon 
a  comparison  of  all  the  facts  and  circum- 
stances which  envelop  the  transaction. 
United  States  v,  Grunnell  (D.  C),  3  Cent. 
Rep.  764, 

2.  In  Homidde.  —  After  evidence  has 
been  given  by  a  defendant,  tending  to  show 
that  the  homicide  was  committed  in  self- 
defence,  he  may  follow  it  by  proof  of  the 
general  reputation  of  the  deceased  for 
quarrelsomeness    and    violence;    but   evi- 


dence of  specific  acts  of  violence  towards 
third  persons  is  inadmissible. 

When  the  voluntary  confession  of  a  de- 
fendant is  otherwise  admissible  apnst 
him  on  trial  for  the  crime,  it  is  imma- 
terial that  he  was  under  arrest  when  the 
confession  was  made.  People  v.  Druse, 
103  N.  Y.  655 ;  s.  c,  4  Cent.  Rep.  770. 

8.  Nature  w  Aot.  — When  it  is  necessary, 
on  the  trial  of  a  cause,  to  inquire  into  the 
nature  of  a  particular  act,  or  the  intention 
of  the  person  who  did  the  act,  proof  of 
what  the  person  said  at  the  time  of  doing 
the  act  is  admissible  in  evidence  as  part  of 
the  res  gesta  for  the  purpose  of  showing  its 
true  character :  but,  to  render  such  declar- 
ations competent,  the  act  with  which  it  is 
connected  should  be  peninent  to  the  issue; 
for,  when  the  act  \sper  se  incompetent,  the 
union  of  the  two  will  not  render  the  declar- 
ation admissible.  Brumley  v.  State,  21  Tex. 
App.  222. 

jDeolaratioiu  regarding  fhe  Aot— If  the 
defendants  in  a  prosecution  under  an  in- 
dictment for  murder  have  said  any  thing  in 
relation  thereto,  the  jury  should  consider  it 
all  together ;  what  they  said  against  them- 
selves, the  law  presumes  to  be  true;  but 
what  they  said  for  themselves,  the  jury  are 
not  bound  to  believe,  but  may  believe  or 
disbelieve  as  it  may  be  shown  to  be  true 
or  false ;  and  statements  and  admissions  arc 
only  binding  upon  the  party  making  the 
same.  State  v.  Anderson,  89  Ma  312;  s. 
c,  5  West.  Rep.  42a 

Whata  Defendant  haa  said  ageiait  him- 
■elf  after  the  act  of  killing,  the  b'' 
presumes  to  be  true ;  but  his  statement.> 
favorable  to  himself,  in  any  different  con- 
versation, not  proved  by  the  State,  arcjo 
be  disregarded.  State  v.  Hicks,  92  "®' 
431  ;  s.  c,  10  West.  Rep,  415;  State  7'. 
Bryant,  55  Mo.  77 ;  State  v.  Evans,  65  Mo. 
579 ;  State  v.  Christian,  66  Mo.  138. 

Sttuh  Evidenee  ihonld  be  lindted  to  the 
identification  of  the  prisoner  and  the  de- 
ceased, and  to  the  act  of  killing  aw 
circumstances  forming  part  of  the  ^^'' 
State  V,  Chambers,  87  Mo.  406 ;  s.c.,  2  West. 
Rep.  453.  . 

The  Qno  Animo  and  all  actions  and  wor^ 
whereby  that  is  demonstrated,  form  part  w 
the  res  g^sta^  and  thus  become  admissiW*' 
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nal  prosecution,  which  are  no  part  of  the  res  gestiSy  but  which  are 


Garber  v.  State,  4  Coldw.  (Tenn.)  161,  and 
.cases  cited;  State  v.  Gabriel,  88  Mo.  631 ; 
s.  c ,  5  West  Rep.  34a 

Surrounding  CirenmatanMt.  —  "Human 
affairs  consist  of  a  complication  of  circum- 
stances so  intimately  interwoven  as  to  be 
hardly  separable  from  each  other.  £ach 
owes  its  birth  to  some  preceding  circum- 
stances, and  in  its  turn  becomes  the  prolific 
parent  of  others,  and  each  during  it^ 
existence  has  its  inseparable  attributes  and 
its  kindred  facts  materially  affecting  its 
character,  and  essential  to  be  known,  in 
order  to  a  right  understanding  of  its  nature. 
These  surrounding  circumstances,  consti- 
tuting parts  of  the  res  gesta^  may  always  be 
shown  to  the  jury  along  with  the  principal 
face,  and  their  admissibility  is  determined 
by  the  judge  in  the  exercise  of  a  sound 
judicial  discretion."     i  Greenl.  Ev.  138. 

DecUratians  of  a  Third  Purty  are  the 
natural  and  inartificial  concomitants  of  an 
act  done  by  him,  and  are  explanatory  of 
such  act,  and  such  act  is  part  of  the  res 
gestce:  such  declarations  are  not  hearsay,  and 
are  therefore  admissible.  Hunter  v.  State, 
40  N.  J.  L.  (I  I  Vr.)  495 ;  IState  v,  Hayden, 
9  Rep.  2J7 ;  State  v,  Gabriel,  88  Mo.  631 ; 
s.  c  s  West,  Rep.  340. 

Declarations  of  a  third  i>erson  are  not 
admissible  as  tending  to  prove  the  com- 
mission of  the  crime  by  him,  in  defence  of 
the  accused  on  trial  therefor,  when  not  part 
of  the  res  gesta^  nor  definite  and  specific  in 
relation  to  the  crime.  State  v.  Beaudet,  53 
Conn-  536 ;  s.  c,  i  New  Eng.  Rep.  833. 

The  only  Plaiuible  Ground  for  the  Ad- 
mission if,  that,  as  the  accused  might 
exculpate  himself  by  showing  that  another 
was  the  guilty  party,  so  any  item  of  evidence 
which  would  have  been  admissible  had  such 
other  person  been  on  trial  should  be  re- 
ceived in  his  favor.  We  concede  the 
premises,  but  not  the  conclusion ;  for,  under 
the  rules  of  evidence,  it  makes  a  vast 
difference  whether  declarations  offered  in 
evidence  come  from  the  party  on  trial  or 
not.  In  the  one  case  they  are  universally 
admitted,  unless  irrelevant  or  self-serving. 
In  the  other,  they  are  by  general  rule 
excluded,  subject  to  a  few  well-marked 
exceptions.  In  2  Best  on  Evidence,  §  ^06, 
under  the  head  of  "/?«  inter  alios  acta^"*  it  is 
<aid,  **  No  person  is  to  be  affected  by  the 
words  or  acts  of  others,  unless  he  is  con- 
nected with  them,  either  personally,  or  by 
those  whom  he  represents,  or  by  whom  he 
is  represented." 

In  Texas.  —  Article  751  of  the  Texas 
Code  of  Crim.  Proc.  reads  as  follows: 
"  When  part  of  an  act,  declaration,  conver- 
sation, or  writing  is  given  in  evidence  by 
one  party,  the  whole  on  the  same  subject 


may  be  inquired  into  by  the  other ;  as  when 
a  letter  is  read,  all  other  letters  on  the  same 
subject  between  the  same  parties  may  be 
given.  And  when  a  detailed  act,  declar- 
ation, conversation,  or  writing  is  given  in 
evidence,  any  other  act,  declaration,  or 
writing  which  is  necessary  to  make  it  fully 
understood,  or  to  explain  the  same,  may 
also  be  given  in  evidence."  That  portion 
of  the  written  testimony  of  the  deceased 
witness,  M.,  read  by  the  State  in  this  case, 
related  solely  to  the  prosecution  of  the  de- 
fendant and  his  co-defendants.  That  part 
proposed  to  be  read  by  the  defence  re- 
lated solely  to  a  prosecution  against  the 
deceased.  Held^t  that  the  portion  of  the  tes- 
timony offered  to  be  read  by  the  defence 
had  no  relation  whatever  to  that  portion 
read  by  the  State,  was  not  necessary  to 
explain  the  portion  read,  was  clearly  inad- 
mbsible  under  the  provisions  of  said 
article.     Kunde  v.  State,  22   Tex.  App. 

Deolarations  of  the  Defendant's  Father  in 
Belation  to  the  Stolen  Article,  made  in  the 
presence  of  the  defendant,  and  acquiesced 
in  by  him,  are  admissible  in  evidence 
against  him.  Clement  v.  State,  22  Tex. 
App.  23.  Confessions  made  by  one  of  the 
defendants,  both  while  drunk  and  while 
sober,  being  in  evidence  before  the  jury,  and 
being  inconsistent  with  each  other,  a  charge 
asked,  instructing  the  jury  to  believe  the 
latter  in  preference  to  tne  former,  is  prop- 
erly refused.    Finch  v.  State,  81  Ala.  41. 

Cfonfessions  or  Declarations  of  One  Ctm- 
spirator,  made  after  the  consummation  of 
the  conspiracy,  and  not  in  the  presence  of 
his  co-conspirator,  cannot  be  used  in  evi- 
dence against  the  latter.  Willey  v.  State, 
22  Tex.  App.  408.  Vide  ante^  **  Criminal 
Conspiracy,"  VI.  3,  p.  C82. 

Declarations  by  Co-liefendant.  —  State- 
ments made  to  a  witness  by  a  co-defendant, 
at  a  time  when  the  defendant  was  under 
arrest  for  the  crime,  are  evidence  against 
such  co-defendant,  and  are  properly  ad- 
mitted on  the  trial  of  the  two  defendants 
together.  Smith  v.  People,  1 1 5  111.  615 ;  s. 
c,  I  West.  Rep.  615. 

In  Bape.  —  On  the  trial  of  an  indictment 
for  rape,  it  is  competent  to  prove,  on  the 
examination  in  chief,  that  the  party  alleged 
to  have  been  injured  made  complaint  while 
the  injury  was  recent ;  but  the  details  and 
circumstances  of  the  transaction  cannot  be 
proved  on  such  examination  by  her  dec- 
larations. Parker  v.  State  (Md.),  9  Cent. 
Rep.  87. 

Snch  declarations  are  not  admissible  as 
evidence  in  chief  to  prove  the  commission 
of  the  offence,  but  only  to  corroborate  the 
testimony  t)f  the  injured  person  given  in 
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in  the  nature  of  self-serving  declarations,  open  to  the  suspicion  of 


court.  Dunn  v.  State,  45  Ohio,  St.  ; 
R.  c,  10  West.  Rep.  493. 

Thus,  D.,  over  seventeen  years  of  age, 
was  indicted  for  carnally  knowing  and 
abusing  C,  a  female  chiia  under  ten  years 
of  age,  with  her  consent,  on  the  20th  day 
of  December,  1886.  On  the  evening  of 
that  day,  and  on  the  next  succeeding  day, 
C.  made  complaint  to  her  mother  of  the  al- 
leged injury.  After  a  delay  until  the  30th 
day  of  December,  1886,  C,  in  response  to 
inauiries  by  her  mother,  made  a  statement 
to  her  in  detail  of  the  particulars  of  the  of- 
fence. The  statement  was  admitted  in  evi- 
dence on  the  trial  of  the  accused,  but  the 
delay  in  making  it  to  the  mother  was  not 
explained  and  excused  by  proof  of  suf- 
ficient cause  therefor.  Held^  that  it  was 
error  to  permit  such  statement  to  be  given 
in  evidence  to  the  jury.  Dunn  v.  State,  45 
Ohio  St.        ;  s.  c,  10  West.  Rep.  493. 

Car&ftUy  knoving  a  Female  Child.  ~  On 
the  trial  of  one  indicted  under  Rev.  Stat. 
§  6816,  for  carnally  knowing  and  abusing  a 
female  child  under  ten  years  of  age,  with 
her  consent,  the  declarations  made  b^  the 
injured  person,  in  reference  to  the  onence, 
several  days  after  its  perpetration,  are  not 
admissible  in  evidence  to  the  jury,  unless 
the  delay  in  making  such  declarations  is 
first  explained  and  excused  by  proof  of 
suOicient  cause  therefor.  Dunn  v.  State, 
45  Ohio  St.      ;  s.  c,  10  West.  Rep.  493. 

In  a  case  of  ra{>e,  when  the  person  upon 
whom  the  offence  is  charged  to  have  been 
committed  has  not  been  examined  as  a  wit- 
ness, no  evidence  of  her  assertions  or 
declarations  descriptive  of  the  offence  or 
offender  should  be  received  except  when 
made  in  extremis.  They  are  merely  hear- 
say, and  are  not  competent  as  evidence  in 
chief  to  prove  the  commission  of  the  offence. 
If,  however,  the  injured  j^erson  has  been 
sworn  and  has  testined,  her  declarations  in 
relation  to  the  injury,  made  immediately 
after  it  was  inflicted,  would  be  competent 
in  corroboration  of  her  statements  made 
in  court.  Her  credibility  would  be  strength- 
ened or  weakened  as  it  would  be  found  to 
be  in  accordance  with,  or  contradictory  to, 
the  statements  and  disclosures  which  she 
would  naturally  make  immediately  after  an 
outrage  upon  her  person, — disclosures 
which  she  would  instinctively  shrink  from 
if  not  true.  Dunn  v.  State',  45  Ohio  St. 
;  s.  c,  10  West.  Rep.  493. 

Evidence  of  Declaratione.  —  In  England, 
and  in  several  American  jurisdictions,  evi- 
dence of  the  declarations  of  the  injured  per- 
son has  been  limited  to  tlie  mere  tact  that  a 
complaint  was  made,  and  the  bare  nature  of 
it.  Thus,  the  rule  is  laid  down  in  New 
York,  that,  on  the  trial  of  an  indictment  for 


rape,  although  proof  of  the  fact  that  the 
prosecutrix  made  complaint  recently  after 
the  commission  of  the  o£fence  is  competent, 
yet  evidence  of  the  particulars  of  such  com- 
plaint is  inadmissible  on  behalf  of  the  prose- 
cution. Roscoe,  Cr.  £v.  26;  i  Russ.  Cr. 
^23 ;  Bacdo  v.  People,  41  N.  Y.  265.  But 
m  Ohio  the  prosecution  is  permitted  to  give 
the  substance  of  what  the  prosecutrix  stated 
immediately  after  the  event.  In  McComlK 
V,  State,  8  Ohio  St.  643,  the  court  says, 
"Whatever  may  be  the  rule  elsewhere, it 
is  settled  in  Ohio,  that  in  a  prosecution  for 
rape,  the  substance  of  what  the  prosecu- 
trix said  immediately  after  the  offence  was 
committed  may  be  given  in  evidence  in  the 
first  instance  to  corroborate  her  testimony." 
And  in  Burt  v.  State,  23  Ohio  St.  394,— in 
which  it  was  heldy  that,  in  giving  in  evi 
dence  the  declarations  of  the  prosecatrix 
made  immediately  after  the  alleged  trans- 
•action  in  corroboration  of  her  testimony,  it 
is  competent  to  show  that  in  and  by  such 
declarations  she  charged  the  crime  upon 
the  defendant,— »V/jA,  7.,  saj-s,  "How 
far  the  prosecution  shall  be  permitted  to 
go  into  details  in  giving  the  declarations  of 
the  female,  must,  to  a  great  extent  at  least, 
be  left  to  the  discretion  of  the  court"  See 
also  Johnson  z.  State,  17  Ohio,  593; 
Laughlinxr.  State,  18  Ohio,  99;  Hombeck 
V,  State,  35  Ohvo  St.  277  ;  Brown  v.  People, 
76  Mich.  204,  in  which  Burt  r.  State,  23 
Ohio  St  ^94,  is  followed. 

Time  or  maldiig  Deelaratieni.  — A  con- 
trolling question,  however,  is.  How  soon 
after  the  offence  is  committed  must  the  fe- 
male who  has  suffered  the  injury  make  tht 
declarations,  in  order  to  render  evidence  of 
such  declarations  admissible.'  It  is  well 
settled  in  Ohio  that  the  declarations  mnst 
be  made  immediatelv.  Immcdiateness  is 
essential  to  their  admissibility.  Such  is 
the  language  substantially  of  our  decisions 
on  the  subject.  Whether  or  not  the  dec 
larations  constitute  a  part  of  the  res j^tsttt, 
when  made  immediately  after  the  injun. 
they  largely  preclude  the  idea  of  the  injured 
party  having  been  practised  upon  to  fabri- 
cate a  story.  They  are  presumed  to  be  the 
natural  outburst  of  outraged  feelings,  and. 
if  made  at  all,  would  naturally  be  made  at 
the  first  opportunity,  while  the  injury  is  >-et 
fresh  and  aggravating.  Silence  and  dclav 
in  making  known  the  wrong  would  be 
likely  to  awaken  suspicion  and  doubt  as  to 
the  truth  of  the  complainant's  statement. 
If,  says  Blackstoncshe  conceals  the  injury 
for  any  considerable  time  after  she  has  bad 
an  opportunity  to  complain,  such  a  circam 
stance  would  carry  .1  strong  presumption -^ 
though  not  conclusive  —  that  her  testimony 
is  false  or  fcigne<l.     4  1<1.  Com.  213.    But 
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being  part  of  a  hastily  formed  plan  of  defence,  are  not  competent 
evidence.* 

Declarations  of  a  party  to  the  offence  committed,  made  after 
the  crime  was  complete,  are  not  part  of  the  res  gestm ;  such  as 
to  declarations  of  a  woman  on  whom  an  abortion  had  been  com- 
mitted.* 


when  delay  by  the  prosecutrix  in  making 
complaint  or  declaring  the  circumstances 
of  the  wrong  has  occurred,  such  delay  may 
be  explained  and  excused  by  proof  of  suf- 
ficient cause  therefor;  as,  for  instance, 
want  of  suitable  opportunity,  or  duress  or 
threats  by  the  perpetrator  of  the  wrong. 
Higgins  V.  People,  58  N.  Y.  377;  State  z^. 
Shettleworth,  18  Minn.  208 ;  State  v, 
Knapp,  45  N.  H.  148;  State  v,  De  Wolf,  8 
Conn.  93.  Yet,  if  there  has  been  a  want 
t)f  promptness  in  making  complaint  or  dec- 
laration as  to  the  particulars  of  the  injury 
after  its  perpetration,  the  court  should  not 
admit  evidence  of  the  complaint  or  declara- 
tion until  the  delay  has  been  excused  or 
justified.  People  v.  Gage  (Mich  ),  8  Cr.  L. 
Mag.  &  Rep.  19^,  was  a  case  of  prosecution 
for  rape,  and  the  silence  of  the  outraged 
party  m  making  complaint  was  the  direct 
consequence  of  fears  of  chastisement  in- 
duced by  threats  of  the  defendant.  *'  It  is 
contended,'*  said  C4/7w^/i«,  7.,  "that  the 
testimony  ought  not  to  nave  Seen  received 
because  of  the  lapse  of  time  after  the  out- 
rage and  the  statement  to  the  mother.  The 
lapse  of  time  occurring  after  the  injury  and 
before  complaint  made  is  not  the  test  of  ad- 
missibility of  the  evidence,  but  it  may  be 
considered  as  affecting  its  weight;  and 
when  complaint  is  not  made  promptly,  the 
delay  calls  for  explanation  before  the  court 
will  admit  it." 

1.  Spittorff  V,  State,  108  Ind.  307 ;  s.  c, 
6  WesL  Rep.  307. 

S.  People  V.  Murphy  (N.  Y.),  2  Cent.  Rep. 
107.  Applied  to  the  case  of  a  co-conspira- 
tor. State  V.  McGraw,  87  Mo.  161 ;  s.  c, 
^  West.  Rep.  448;  State  v,  Duncan,  64 
Mo.  263. 

Daelarationi,  to  be  AdmiBsible,  must  be 
concomitant  with  the  principal  act,  and  so 
connected  with  it  as  to  be  regarded  as  the 
mere  result  and  consequence  of  co-existing 
motives.  2  Poth.  Obi.  248;  Ambrose  v. 
Clendon,  Hardw.  267 ;  Doe  z/.  Webber,  i 
Ad.  &  El.  733;  Boyden  v.  Moore,  28  Mass. 
(II  Pick.)  362;  Walton  v.  Green,  i  Car.  & 
P.  521 ;  Reed  v.  Dick,  8  Watts  (Pa.),  479; 
O'Kelly  ».  O'Kelly,  47  Mass.  (8  Met.)  436; 
Stiles  V.  Western  R.  R.  Corp.,  47  Mass.  (8 
Pick.)  44. 

DeolarationB  of  Co-Conspirators.  —  The 
same  principles  apply  to  acts  and  decla- 
rations of  a  co-conspirator,  but  the  founda- 
tion must  first  be  laid  by  proof  sufficient 
to  establish  prima  facig  the  fact  of  con- 
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spiracy  between  the  parties.  Rex  v,  Wat- 
son, 32  How.  Sl  Tri.  7;  Rex  w.  Bran- 
dreth,  32  How,  St.  Tr.  857  ;  Rex  v.  Hardy, 
24  How.  St.  Tr.  451 ;  American  Fur  Co.  v. 
U.  S.,  27  U.  S.  (2  Pet.)  358,  365.  bk.  7,  L. 
ed.  450,  453 ;  Commonwealth  v.  Crownin- 
shielu,  27  Mass.  (10  Pick.)  497;  Nichols 
V.  Dowding,  i  Stark.  81. 

The  points  to  be  considered  are  whether 
the  circumstances  and  declarations  were 
contemporaneous  with  the  main  fact,  and 
whether  they  were  so  connected  with  it  as 
to  illustrate  its  character.  In  re  Taylor, 
9  Paige,  Ch.  (N.  Y.)  611;  Carter  v.  Bu- 
chanan, 3  Ga.  (3  Kelley)  513;  Blood  t\ 
Rideout,  54  Mass.  (13  Met.)  237 ;  Boyden  r. 
Burke,  55  U.  S.  (14  How.)  575,  bk.  14,  L. 
ed.  548. 

SztnkJndioial  Statements.  —  In  Whar- 
ton's Criminal  Evidence,  §  225,  it  is  said, 
"  Extra-judicial  statements  of  third  per- 
sons cannot  be  proved  by  hearsay,  unless 
such  statements  were  part  of  the  res  gesta^ 
or  made  by  deceased  persons  in  the  course 
of  business,  or  as  admissions  against  their 
own  interest,  or  are  material  u>r  the  pur- 
pose of  determining  the  state  of  mind  of 
a  party  who  cannot  oe  examined  in  court. 
.  .  .  Hence,  on  an  indictment  for  murder, 
the  admissions  of  other  persons  that  they 
killed  the  deceased,  or  committed  the  crime 
in  controversy,  are  not  evidence ;  and  evi- 
dence of  threats  by  other  persons  are  in- 
admissible. ...  On  an  indictment  for  lar- 
ceny also,  declarations  of  third  parties 
that  they  committed  the  theft  are  inad- 
missible." 

It  was  shown  that  the  witness,  by  whom 
the  defendant  proposed  to  prove  nis  dec- 
larations, was  two  hundred  yards  distant 
when  the  difficulty  occurred;  that  he  went 
to  the  place  of  the  difficulty  after  it  was 
over,  and  asked  the  defendant  what  was 
the  matter;  that  the  defendant  told  him 
to  catch  his  horse  first,  and  he  would  tell 
him ;  that  he  accordingly  caught  the  de- 
fendant's horse,  occupying  about  three 
minutes  of  lime  in  doing  so,  tehen  the  de- 
fendant made  the  statement  proposed  to 
be  introduced  in  evidence.  Heldy  that  the 
statements  so  made  by  the  defendant  were 
no  part  of  the  res  gcsta,  Bradberry  v. 
State,  22  Tex.  App.  273. 

A  Declaration  accompanying  and  ex- 
planatory of  an  Act  indefinite  in  itself  is 
always  admissible  as  part  of  the  res  gesUe. 
Thus,   on   a   trial   for  murder,  where   the 
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How  far  back  the  prosecution  shall  be  permitted  to  go,  is  in  the 
discretion  of  the  trial  judge.  The  general  rule  is,  that  the  evi- 
dence  should  be  admitted  if,  under  the  facts,  there  can  be  a  rea- 
sonable inference  that  the  same  state  of  mind  continued  to  exist  up 
to  and  during  the  particular  time  which  is  the  subject  of  inquiry.* 

1 6.  Of  Threats,  —  Evidence  of  threats,  general  or  special,  or 
verbal  indications  of  a  similar  nature  of  the  intended  commission 
of  a  wrongful  or  criminal  act,  are  admissible  in  both  civil  and 
criminal  cases.*  Evidence  of  threats,  to  be  admissible,  must  be 
of  threats  directed  against  the  person  of  the  defendant,  not 
against  his  property,  or  the  person  of  another.* 

Threats  by  the  defendant  are  always  admissible  ;  and  it  is  prop- 
erly held  that  there  is  equal  reason,  supposing  a  collision  between 
the  deceased  and  the  defendant  to  be  first  proved,  for  the  admis- 
sion of  such  threats  by  the  deceased.* 

Threats  alone,  unaccompanied  by  any  overt  act  or  outward 
demonstration,  will  not  justify  hostile  acts  towards  those  making 
the  threats  :  the  danger  must  be  immediate.* 


l)roof  showed  that  the  deceased  when  last 
seen  alone  was  asked  "whither  he  was 
going,"  and  answered  "to  look  for  N." 
(the  accused),  hddy  that  this  statement 
was  not  within  the  rule  against  hearsay. 
U.  S.  V.  Nardello,  4  Mackey  (D,  C),  503; 
s.  c,  2  Cent.  Rep.  666. 
*  Where,  after  the  shooting,  deceased  went 
about  two  hundred  yards  and  called  to  his 
wife,  who  went  to  him  travelling  one  hun- 
dred yards,  and  she  testified  that  he  said 
either  "O  Hun,  he  has  killed  mel"  or, 
"  O  Hun,  he  has  shot  nic  I  Pray  for  mc  I 
( )  my  children !  "  held^  the  testimony  was 
not  admissible  as  part  of  the  rts  gesta^  or 
as  a  dying  declaration.  If  the  exclama- 
tion was,  "O  Hun,  he  has  killed  me!"  it 
would,  in  connection  with  the  nature  of  the 
wound  and  the  short  time  which  elapsed 
before  his  death,  show  that  he  was  under 
a  sense  of  impending  death;  but  if  the 
exclamation  was,  "  He  has  shot  me  I "  there 
is  nothing  to  show  that  the  statement  was 
iTiade  under  a  sense  of  impending  death. 
State  V.  Rider,  90  Mo.  54;  s.  c,  6  West. 
Rep.  458. 

1.  Commonwealth  v.  Hill  (Mass.),  5 
New  Eng.  Rep.  277. 

2.  Culbertson  v.  Ilill,  87  Mo.  553;  s.  c, 
2  West.  Rep.  477. 

DeolaratioiiB  of  Intentioni  to  commit  a 
I  rime  are  no  less  susceptible  of  being  false 
than  the  declarations  of  the  opposite  cast; 
namely,  declarations  of  intention  to  abstain 
Vom  the  commission  of  that  or  a  similar 
tiime.  State  7'.  Beaudet,  53  Conn.  536; 
s.  c,  1  New  Eng.  Rep.  835. 

3.  State  v.  Downs,  91  Mo.  19;  8  West. 
Rep.  241. 

It    is    not   necessary   that    the    accused 


should  be  previously  shown  to  be  con- 
nected with  the  crime,  to  render  his  threats 
in  relation  thereto  admissible.  State  i\ 
May  (Me.),  3  New  Eng.  Rep.  846. 

Itw  Bxeluioii  of  a  litter,  without  signa- 
ture or  date,  conveying  threats  to  the 
defendant,  and  offered  in  evidence  where 
no  injury  was  shown,  is  not  ground  for  a 
new  trial.  Linneus  City  v.  Dusky,  19  Mo. 
A  pp.  20;  a.  c,  I  West. 'Rep.  321, 322,  Mo. 
R.  S.  3775. 

4.  As  to  the  same  subject,  sec  also  Holler 
v.  State,  37  Ind.  57 ;  Wood  r.  State,  92 
Ind.  269;  IJoyle  v.  State,  97  Ind.  3::; 
Campbell  v.  People,  16  III.  17. 

Throats  made  by  Deeeased  are  not  admi$- 
sible  in  evidence,  except  under  the  defence 
of  self-defence.  State  v.  Clum,  00  Ma  482 ; 
s.  c,  8  West.  Rep.  209.  Defendant  cannot 
introduce  proof  of  previous  threats,  unless 
it  is  first  shown  that  he  was  attacked  or 
was  threatened  with  immediate  danger  by 
the  deceased.  State  v.  Brooks  (La.  An.), 
June,  1887. 

Where  Self-Befenoe  is  sought  to  be  esub- 
lishcd,  evidence  of  mere  threats  made  by 
the  deceased  is  not  admissible.  State  :-. 
Clum,  90  Mo.  482;  s.  c,  8  West.  Rep.  M9- 

E  vide  nee  of  threats,  to  be  admissible, 
must  be  of  threats  directed  against  the 
j)erson  of  the  defendant,  not  against  his 
property  or  the  person  of  another.  State 
7'.  Downs,  91  Mo.  19;  8  West.  Rep.  241. 

5.  State  V.  Clum,  90  Mo.  482;  s.  c,  % 
West.  Rep.  209. 

Threats  of  Third  Person.— It  is,  there- 
fore, going  far  enough  in  favor  of  ^ 
accused,  to  allow  him  to  exculpate  himseU 
by  showing  the  fact  of  another's  guilt,  by 
some   appro]>riate  evidence  directly  con- 
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necting  that  j^rsoii  with  the  corpus  delicti. 
The  animus  of  a  third  person  is  no  defence* 
and  by  itself  it  cannot  prove  the  ultimate 
fact  which  is  a  defence.  Even  as  to  the 
threats  of  the  person  on  trial,  Wharton,  in 
his  "Criminal  Evidence,"  8th  ed.  §  756, 
says.  They  "are  admissible  in  evidence, 
not  because  the^  give  rise  to  a  presumption 
of  law  as  to  guilt,  which  they  do  not ;  but 
because  from  them,  in  connection  with 
other  circumstances  and  on  pr^of  of  the 
corpus  cUlictiy  guilt  may  be  logically  in- 
ferred.*' In  3  Bentham's  Jud.  Ev.  75,  it  is 
said  that  "  Declarations  of  an  intention  to 
commit  a  crime  are  no  less  susceptible  of 
being  false  than  declarations  of  the  oppo- 
site cast ;  namely,  declarations  of  an  inten- 
tion to  abstain  from  the  commission  of  that 
or  a  similar  crime."  ' 

In  State  v.  Johnson,  30  La.  An.  921, 
the  State,  in  a  prosecution  tor  murder  based 
entirely  on  circumstantial  evidence,  found 
it  necessary  to  trace  to  the  accused  a  mo- 
tive for  the  homicide  in  a  previous  quarrel 
with  the  deceased,  when  the  accused  while 
in  liquor  uttered  threats  against  the  de- 
ceased; and  upon  cross-examination  the 
witness  for  the  State,  who  had  in  chief  tes- 
tified to  the  quarrelsome  character  of  the 
deceased  and  to  the  threats  of  the  accused, 
was  asked  what  other  quarrels  the  deceased 
had  besides  that  with  the  accused,  a  few 
days  prior  to  the  murder;  and  the  trial 
court  excluded  it.  The  court  of  review 
cites  no  authorities  and  enters  into  no  dis- 
cussion of  the  question  upon  principle,  but 
simply  says  in  effect  that,  although  it  was 
of  doubtful  admissibility,  yet  on  the  whole 
they  will  give  the  accused  the  benefit  of  a 
new  trial.  State  v.  Beaudet,  53  Conn.  536; 
s.  c,  I  New  Eng.  Rep.  833. 

The  case  of  State  v.  Davis,  77  N.  C.  483, 
was  an  indictment  for  murder.  On  the  trial 
the  prisoner  proposed  to  prove  by  one  Peck 
that  George  Nicks  had  malice  towards  the 
deceased,  and  had  a  motive  to  take  his  life, 
and  opportunity  to  do  so,  and  had  threat- 
ened to  do  so  before  the  court.  He 
further  offered  to  prove  by  one  Rice,  "  that 
one  Peck  took  a  gun,  and  went  in  the  direc- 
tion of  the  house  of  the  deceased  some 
time  before  the  deceased  was  killed."  The 
court  says,  "  Both  exceptions  are  unten- 
able, and  have  been  repeatedly  so  held  by 
this  court ;  the  first,  because  they  are  dec- 
larations of  a  third  party,  and  are  res  inter 
alios  acta^  and  have  no  legal  tendency  to  es- 
tablish the  innocence  of  the  prisoner ;  and 
the  second  for  the  same  and  additional 
reason  that  the  time  is  too  vaguely  and  in- 
definitely^ set  forth.  .  .  .  Such  evidence  is 
inadmissible  because  it  does  not  tend  to 
establish  the  corpus  delicti.  Unquestion- 
ably it  would  have  been  competent  to 
prove  that  a  third  party  killed  the  de- 
ceased, and   not   the    prisoner.     But   this 


could  only  have  been  done  by  proof  con- 
necting Peck  with  the  fact,  that  is,  with  the 
perpetration  of  some  deed  entering  into 
the  crime  itself.  Direct  evidence  connect- 
ing Peck  with  the  corpus  delicti  would  have 
been  admissible.  After  proof  of  the  res 
gestcB  constituting  Peck's  alleged  guilt  had 
been  given,  it  might  be  that  the  evidence 
which  was  offered  and  excluded  in  this 
case  would  have  been  competent  in  con- 
firmation of  the  direct  testimony  connect- 
ing him  with  the  fact  of  killing.  No  such 
direct  testimony  was  offered  here.  It  is 
unnecessary  to  elaborate,  as  the  questions 
of  evidence  here  made  have  been  fully  dis- 
cussed and  decided  by  this  court  in  many 
cases.  It  is  only  necessary  to  refer  to  the 
principal  ones.  State  v.  Bishop,  73  N.  C. 
44;  State  V.  May,  4  Dev.  (N.  C.)  328; 
State  V.  Duncan,  6  Ired.  (N.  C.)  L.  236; 
State  V,  White,  68  N.  C.  158." 

These  cases  are  all  pertinent,  and  sup- 
ported by  similar  and  some  additional 
reasons.  We  will  not  take  the  time  and 
space  necessary  for  a  particular  statement 
of  the  evidence  offered,  and  the  reasoning 
of  the  court  sustaining  its  exclusion.  To 
the  above  list  we  will  add  the  case  of  State 
V,  Haynes,  71  N.  C.  79. 

In  Crookham  v.  State,  5  W.  Va.  510,  it 
was  held  that  it  was  no  error  to  exclude 
testimony  offered  by  the  prisoner,  to  the 
effect  that  another  and  a  different  person 
from  himself  had  made  threats  to  kill  the 
deceased,  just  before  the  commission  of 
the  offence  with  which  he  was  charged, 
and  that  immediately  after  the  offence 
such  other  person  left  the  country,  and  has 
not  since  been  heard  from. 

In  Boothe  v.  State,  4  Tex.  App.  202,  and 
ih  Walker  v.  State,  6  Tex.  App.  576,  both 
being  indictments  for  murder,  it  was  held 
not  competent  for  the  accused  to  prove 
that  a  very  short  time  before  the  homicide 
a  person  other  than  the  accused  made 
threats  to  take  the  life  of  the  deceased. 
In  the  last  case  the  court  supported  the 
ruling  by  saying,  "The  issue  of  the  trial 
was  tne  guilt  or  innocence  of  the  defendant 
on  trial.  Evidence  is  admissible  if  it  tends 
to  prove  the  issue,  or  constitutes  a  link,  in 
the  chain  of  proof ;  and  this  seems  to  be 
the  limit,  and  excludes  all  evidence  of  col- 
lateral facts,  or  those  which  are  incapable 
of  affording  any  reasonable  presumption 
or  inference  as  to  the  principal  fact  or  mat- 
ter in  dispute;  and  for  the  good  reason 
stated  for  the  rule  by  Mr.  Greenleaf,  that 
such  evidence  tends  to  draw  away  the 
minds  of  the  jury  from  the  point  in  issue, 
and  to  excite  prejudice  and  mislead  them. 
I  Greenl.  Ev.  §§  }i,  52." 

We  may  add  that  the  doctrine  of  these 
cases  has  received  the  recent  approval^  of 
jurists  and  text-writers  of  high  authority. 
\vharton,  in  his  treatise  on  Criminal  Evi- 
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denoe,  f  225,  says,  '*  Evidence  of  threats 
by  other  persons  are  inadmissible."  The 
same  doctrine  is  found  in  Wharton  on 
Homicide,  §  693.  In  2  Bishop  on  Crimi- 
nal Procedure,  §  623,  it  is  said,  "  The  dec- 
larations of  the  deceased,  as  of  any  third 
person,  when  not  of  the  res  gesta^  or  dying 
declarations,  or  communicated  to  the  de- 
fendant so  as  possibly  to  influence  his 
conduct,  are  excluded  by  rules  which  have 
been  supposed  to  promote  justice  on  the 
whole ;  at  all  events,  which  have  become 
parts  of  the  common  law,  not  within  the 
discretion  of  the  courts  to  set  aside.  Hence 
they  are  not  admissible.'*  And  again,  in 
the  first  volume  of  the  same  treatise,  §  124$, 
it  is  said,  **  In  general  what  one  says,  as, 
for  example,  that  he  committed  the  crime 
in  (question,  will  not  be  admitted  for  or 
against  another." 

In  the  early  case  of  Commonwealth  v, 
Chabbock,  i  Mass.  143,  the  prisoner  was 
tried  on  an  indictment  for  breaking  into  a 
house,  and  also  for  stealing  goods  therein. 
Tl>e  defendant  offered  to  prove  by  a  wit- 
ness present  that  another  person  had  ac- 
knowledged to  the  witness  thftt  he  had 
stolen  some,  of  the  articles  mentioned  in 
the  indictment.  The  court  held  that  the 
evidence  could  not  be  admitted,  saying, 
**  It  was  no  more  than  hearsay.  If  a  per- 
son other  than  the  defendant  had  stolen  the 
goods,  it  was  undoubtedly  competent  for 
the  defendant  to  prove  the  fact  in  exculpa- 
tion of  himself,  but  not  by  the  mode  of 
proof  now  offered." 

In  Smith  v.  State,  9  Ala.  990,  the  pris- 
oner (a  slave)  was  indicted  for  the  murder 
of  one  Edmund  (also  a  slave).  All  the 
evidence  was  circumstantial.  Sam,  another 
slave,  had  been  tried  and  acquitted  for  the 
same  murder  previously.  On  the  trial,  it 
seems  there  was  a  strong  array  of  circum- 
stantial evidence  against  him;  but  Sam 
stated,  that,  a  few  days  after  the  murder, 
Smith  told  him  that  he  killed  Edmund. 
The  particulars  of  the  statement  we  omit. 
But  on  the  trial  of  Smith,  evidence  was 
offered  in  his  behalf  that  Sam,  during  his 
own  trial,  had  become  alarmed,  and  had 
told  the  witness  that  he  had  wrongfuUv 
accused  Smith  of  the  murder  of  Edmuna, 
and  he  did  not  wish  to  die  with  a  lie  in  his 
mouth,  etc.  The  counsel  for  the  accused 
claimed  that  it  was  competent  for  the  pris- 
oner under  the  circumstances  to  show  that 
another  committed  the  murder;  and  that 
in  this  view  the  declarations  of  Sam  should 
have  been  received,  as  they  tended  to  in- 
culpate him  as  well  as  to  show  that  the 
prisoner  was  not  the  offender. 

Ormondy  y.,  in  delivering  the  opinion  of 
the  court,  said,  "  Conceding  the  true  mean- 
ing of  these  declarations  of  Sam  in  jail  to 
be  an  admission  of  his  own  guilt,  and  that 
he  had  killed  Edmund  himself,  it  does  not 


vary  the  case  in  the  slightest  degree.  . .  . 
The  declaration  of  Sam  was  not  an  act 
within  the  meaning  of  the  doctrine  I  have 
been  discussing.  ...  To  give  effect  to  the 
mere  declarations  of  third  persons,  would 
be  a  most  alarming  innovation  upon  the 
criminal  law.  Suca  a  declaradon  would 
not  be  obligatory  on  the  person  making  it. 
He  might  afterwards  demonstrate  its  falsity 
when  attempted  to  be  used  against  him. 
Such  testimony  maj^  be  a  mere  contrivance 
to  procure  the  acquittal  of  the  accused," 

In  West  V.  State,  76  Ala.  98,  the  ques- 
tion was  again  before  the  highest  court  of 
the  same  State,  and  it  was  held  *  that  the 
admission  of  a  third  person  that  be  com- 
mitted the  offence  with  which  the  accused 
was  charged,  not  made  under  oath,  though 
on  his  death-bed,  is  mere  hearsay,  and  is 
not  admissible  as  evidence  for  the  accused." 

In  Sharp  v.  State,  6  Tex.  App.  650, 
it  was  held  no  error  to  refuse  to  allow  a 
witness  for  the  defence  to  testify  that  cer- 
tain other  men  confessed  that  they  com- 
mitted the  crime. 

A  similar  ruline  was  also  sustained  in 
Rhea  v,  Sute,  10  Yerg.  (Tenn.)  258. 

Greenfield  v.  People,  85  N.  Y.  75,  was 
an  indictment  for  murder.  Upon  the  trial 
the  accused  offered  the  letter  of  one  Royal 
Kellogg  to  his  brother,  in  which,  after  al- 
luding to  the  murder,  he  said  among  other 
things,  "  If  they  want  me,  they  can  come 
and  get  me ; "  and  in  connection  with  the 
above,  and  certain  anon3rmous  letters  con- 
taining confessions,  they  offered  the  dec- 
larations of  Kellogg  and  his  brother  and 
another  person,  made  within  an  hoar  after 
the  murder,  and  at  a  place  three-fourths  of 
a  mile  distant.  The  witness  being  awak- 
ened at  the  barking  of  a  dog  at  about  four 
o'clock  in  the  morning,  on  looking  out  of 
the  window  recognized  the  two  Kelloggs 
and  one  Taplin,  and  they  had  a  ^un  and  a 
bae,  etc.  The  witness,  after  giving  in  dc- 
tau  their  suspicious  actions  at  this  place, 
was  offered  to  prove  that  Taplin  said  to 
the  Kelloggs  on  that  occasion  before  thw 
left,  "  You  were  damned  fools  to  do  it, 
and  that  one  of  the  Kelloggs  replied,  *  If 
we  had  not  done  it,  we  should  all  have  been 
hung." 

Miller,  J.,  in  delivering  the  opinion  of 
the  court,  said,  "  Even  if  this  letter  could 
l)e  regarded  as  a  confession  of  Kellogg  that 
he  committed  the  murder,  it  was  only  the 
declaration  of  a  third  party,  merely  hearsay 
testimony,  and  upon  no  rule  of  evidence 
admissible.  If  such  declarations  were  com- 
petent upon  any  trial  for  homicide,  they 
would  tend  to  confuse  the  jury,  and  to 
divert  their  attention  from  the  real  issue. 
The  letter  did  not  tend  to  establish  that 
Kellogg  committed  the  offence ;  was  not  a 
part  of  the  res  gesta ;  and  in  no  sense  r^ 
lieved  the   prisoner  from   the  charge  for 
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XVL  Witnesses.^  —  i.  Competency. — The  same  general  rules 
governing  the  competency  of  witnesses  and  the  admissibility  of 
evidence  is  applicable  alike  in  civil  and  criminal  cas^s.*     Other 


which  he  was  upon  trial,  or  raised  any  pre- 
sumption that  Kellogg  was  the  guilty  party. 
Confessions  of  this  character  are  sometimes 
made  to  screen  offenders,  and  no  rule  is 
better  established  than  that  extra-judicial 
statements  of  third  persons  are  inadmissi- 
ble. Whart.  Ev.  §  644;  Whart.  Cr.  L.  §§ 
662,  684 ;  2  Best,  Ev.  §§  559,  s6o,  563,  565, 
578.  .  .  .  While  evidence  tending  to  show 
that  another  party  might  have  committed 
the  crime,  would  be  admissible,  before  such 
testimony  could  be  received  there  must  be 
such  proof  of  connection  with  it,  such  a 
train  of  facts  or  circumstances,  as  tend 
clearly  to  point  out  some  one  besides  the 
prisoner  as  the  guilty  party.  Remote  acts 
disconnected,  and  outside  the  crime  itself, 
cannot  be  separately  proved  for  such  a 
purpose.  In  considering  the  question  we 
have  carefully  examined  the  numerous  au- 
thorities cited  to  sustain  the  position  that 
the  evidence  was  competent,  and  none  of 
them  hold  that  under  such  circumstances 
it  could  lawfully  be  received ;  and  it  was 
neither  admissible  alone  nor  in  connection 
with  the  letters  referred  to" 

Threats  by  a  Mob  that  they  would  hang 
a  person  who  had  killed  another,  made 
within  a  few  minutes  after  the  occurrence, 
are  mere  declarations  of  the  opinions  of 
those  who  composed  the  mob  that  the  per- 
son was  guilty  of  murder,  and  are  inadmis- 
sible in  evidence  on  the  trial  of  an  indict- 
ment for.  the  offence.  State  v,  Sneed,  88 
Mo.  138;  s.  c,  3  West.  Rep.  797. 

Assault to^Hurder:  Evidence:  Threats. — 

On  a  trial  for  assault  with  intent  to  mur- 
der, a  question  to  a  witness  by  the  accused, 
as  to  whether  he  had,  shortly  before  the 
.assault,  heard  a  third  person  make  any 
threats  against  the  person  assaulted,  was 
properly  excluded,  there  being  no  evidence 
that  such  third  person  had  committed  the 
crime.  State  v,  Beaudet,  53  Conn.  536; 
S.C.,  1  New  Eng.  Rep.  833. 

The  court  say,  "The  offer  was  simply  to 
prove  Ihe  threats  of  Dougherty  against 
Dr.  Zink.  Any  threats  of  any  kmd  would 
have  filled  the  offer.  W^hat  act  Dougherty 
threatened  to  do,  or  when  or  how  he  was 
to  do  it,  was  not  indicated;  nor  was  the 
offered  evidence  accompanied  with  any 
claim,  or  even  a  hint,  that  it  could  or  would 
be  supplemented  by  further  testimony. 
Indeed,  it  nowhere  appears  in  the  record 
that  it  was  even  claimed  in  behalf  of  the 
prisoner  that  Dougherty  committed  the 
offence,  or  that  any  evidence  admitted  or 
to  be  offered  woula  show  it.  The  threats, 
whatever  they  were,  so  far  as  appears,  were 
entirely  isolated  from  the   transaction  in 
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question,  and  tended  in  no  way  to  elucidate, 
or  give  character  to,  any  material  act  or 
fact  in  the  case.  They  could  not,  there- 
fore, have  been  received  as  parts  of  the 
res  gesttg.  As  to  the  threats  in  the  saloon, 
the  only  thing,  it  would  seem,  which  th«y 
characterized  was  the  drunken  condition 
of  the  one  who  uttered  them.'* 

1.  For  a  full  discussion  of  the  subject 
of  witnesses,  see  that  title  in  this  series. 

2.  Infant  Witness.-— Where  it  appears 
to  the  presiding  judge  that  a  child,  offered 
as  a  witness,  does  not  sufficiently  under- 
stand the  nature  and  obligations  of  an 
oath,  he  may  permit  the  child  to  be  prop- 
erly instructed,  if  of  sufficient  age  and 
intellect  to  receive  instructions.  If  the 
judge  find  the  witness  competent,  it  is  no 
objection  that  she  has  been  instructed  by  a 
Christian  minister  since  the  last  adjourn- 
ment of  the  court.  Commonwealth  v.  Lynes, 
142  Mass.  577  ;  s.  c,  3  New  Eng.  Rep.  89. 

Interpreter  as  Witness.  —  A  person  ap- 
pointed to  act  as  an  ihterpreter  on  the  trial 
of  a  criminal  action,  is  not  disqualified  by 
reason  of  the  fact  that  he  was  a  witness 
for  the  prosecution.  People  v,  Fong  Ah 
Sing,  70  Cal.  8. 

Testimony  of  Deceased  Witness. — Tes- 
timony of  witnesses,  since  deceased,  taken 
l>efore  the  justice  of  the  peace  on  the  pre- 
liminary examination,  is  admissible  in  evi- 
dence. State  V,  Elliott,  90  Mo.  350;  s.  c, 
7  West.  Rep.  285. 

An  Ez-Convict  who  has  not  been  restored 
to  citizenship,  cannot  be  admitted  as  a  wit- 
ness to  testify  for  the  State.  State  v. 
Sutherland  (Mo.),  6  West.  Rep.  214. 

Where  an  objection  was  made  to  the 
competency  of  a  witness  on  the  ground 
that  he  had  been  convicted  of  grand  lar- 
ceny, and,  to  sustain  the  objection,  the 
defendant  offered  the  record  of  the  con- 
viction of  one  "Reuben  Bradshaw,**  and 
the  witness  testified  that  he  had  never  been 
known  by  the  name  of  Bradshaw ;  and  the 
evidence  of  another  person  was  to  the 
effect  that  he  was  not  certain  that  the  wit- 
ness ever  went  by  the  name  of  Bradshaw, 
but  had  heard  him  called  Bradshaw  several 
times,  —  on  this  evidence  the  court  was 
justified  in  overruling  the  objection.  State 
V.  Rose,  90  Mo.  208 ;  s.  c,  10  West.  Rep. 
279. 

Hnsband  and  Wife.  —  The  provision  of  a 
statute  that  "neither  husband  nor  wife 
shall  be  allowed  to  testify  as  to  private 
conversations  with  each  otner,**  is  not  con- 
fined to  conversations  upon  subjects  which 
are  confidential  in  their  nature,  but  includes 
conversations   between    them   relating   to 
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witnesses  than  those  whose  names  are  indorsed  upon  the  indict- 
ment may  be  examined  by  the  State.* 

a.  Defendant  as  a  Witness.  —  If  a  person  accused  of  crime  tes- 
tifies in  his  own  behalf,  he  is  to  be  treated  as  any  other  witness; 
and  if  he  fails  to  deny  a  material  fact  which  has  been  testified 
against  him,  the  district  attorney  may  comment  upon  such  omis- 
sion in  his  argument.*  In  such  case  the  jury  should  weigh  the 
testimony  of  the  defendant  as  that  of  any  other  witness,  and  con- 
sider his  interest  in  the  result  of  the  case.* 

(i)  Rules  Applicable  whett  he  elects  to  testify. — Where  a  defend- 
ant takes  the  witness-stand,  he  assumes  the  character  of  a  witness, 
and  is  entitled  to  the  same  privileges,  and  subject  to  the  same 
tests,  and  to  be  contradicted,  discredited,  or  impeached  the  same  as 

business  done  by  one  as   agent   of    the  a  party  to  the  record  in  a  civil  cause, 

other.    Commonwealth  v.  Hayes  (Mass.),  or,  bemg  thus  a  party,  failed  to  prodQce 

J  New  Eng.  Rep.  268 ;  Dexter  v.  Booth,  84  evidences  confessedly  under  his  control 

Mass.  (2  Allen)  559;  Jacobs  v.  Hesler,  113  and  peculiarly  within  his  own  knowledge. 

Mass.   157;   Drew  v.  Tarbell,  117   Mass.  State  v.  Anaerson,  89  Mo.  312;  s.  c,  5 

90;  Brown  v.  Wood,  121  Mass.  137.  West  Rep.  420. 

Svidenot  on  Fonner  Trial.  — The  testi-  8.  Anderson  v.  State,  104  Ind.  467 ;  s.  c, 

timony  of  a  witness,  in  the  presence  of  the  2  West.  Rep.  141. 

defendant  on  the  hearing  of  his  application  Where  the  oefendant  in  a  criminal  case 

for  bail,  may  be  read  on  the  final  trial,  if  testifies  in  his  own   l^half,  and  the  jun* 

the  witness  is  out  of  the  Jurisdiction  of  the  know  him  to  be  the  defendant,  there  need 

court,  or  cannot  be  founcf.    Sneed  %»,  State,  be  no  further  showing  that  he  is  a  pam 

47  Ark.  180.     However,  it  has  been  hetdxn  to  the  suit;  and  the  jury  are  authorized  to 

Mississippi  that  evidence  of  the  testimony  consider  to  what  extent  that  circumstance 

delivered  in  a  previous  trial  of  the  same  should  affect  his  credibility.    Bressler  i\ 

case  by  a  witness  not  dead,  but  beyond  the  People,  117  111.  422 ;  s.  c,  5  West.  Rep.  185. 

jurisdiction  of  the  court  or  the  limits  of  A  Cbkrgv  that,  if  the  jury  believe  defend- 

the   State,   is  not  admissible.    Owens  7/.  ant,  as  a  witness,  has  testified  falsely,  then 

State,  63  Miss.  450.  they  have  the  right  to  disregard  his  eyi- 

In  Tezai  it  devolves  upon  the  party  pro-  dence,  is  erroneous,  as  omitting  the  essential 

posing  to  use  as  evidence  the  written  testi-  element  "wilfully  and  knowmgly."    Pan- 

mony  of  an  absent  witness,  taken  upon  the  ton  v.  People,  1 14  III.  505  ;$.&,!  Wc^t. 

examining   trial   of   the   accused,   to   first  Rep.  3^7. 

establish  that  the  witness   resided  out  of  An  mstruction  which,  in   the  language 

the   State,   or   had   removed   beyond   the  used,  is  ecjuivalent  to  telling  the  jury  that 

limits  of  the  State,  or  that  he  was  dead,  it  was  their  duty  to  keep  in  mind  that  the 

or  that  he  had  been  prevented  from  attend-  witness  was  the  defendant,  and  that  hi? 

ing  court  through  the  act  or  agency  of  the  testimony,  for  that  reason,  could  not  be 

opposing  party.     Menges  v.  State,  21  Tex.  taken  as  of  controlling  weight,  unless  con- 

App.  A13.  sistent  with  all  the  facts  and  circumstances 

A  8ignal-8enriee  Station  CMAeUl  Beeord,  in  evidence,  is  erroneous,  as  discrediting 

without  the  presence  of  the  party  making  the  witness.    The  defendant  has  a  right  to 

the  observation  and  record,  as  a  witness,  put  his  evidence   before   the  jury  unprc- 

is  not  admissible  in   a  criminal   case,  to  judiced  bv  any  adverse  criticisms  of  the 

show  the  condition  of  the  weather.    People  court.     Bfrd  v.  State,  107  Ind.  54;  s.  c,  5 

V,  Dow  (Mich.),  7  West.  Rep.  897.  West.  Rep.  279. 

1.  State  V.  O'Day,  89  Mo.  559;  s.  c,  6  In  a  criminal  trial  it  is  error  for  a  court 
West.  Rep.  449;  State  v.  Phelps,  91  Mo.  to  instruct  the  jury  that  it  may  at  pleasure, 
478 ;  8.  c,  8  West.  Rep.  724.  and  without  regard  to  other  considerations. 

2.  Heldt  ?'.  State,  20  Neb.  49J.  reject  the  evidence  wholly  or  in  part  of  anv 
Failiir*  of  Defendant  to  explain  Promi-   witness  interested  in  the  case  or  having  any 

nent  Faets.  —  When  a  defendant  in  a  crimi-  motive  to  swear  falsely,  unless  such  wit- 

nal  case  takes  the  stand  as  a  witness,  and  ness  be  corroborated  by  other  evidence;  and 

fails  to  explain  prominent  and  damaging  such  instruction  is  erroneous  as  much  when 

facts  peculiarly  within  his  own  knowledge,  aimed  at  a  defendant  who   testifies  as  at 

the  inferences   from   such   failure   are   as  any  other  witness.      Owens  v.  State,  63 

adverse   as  though   he  were  a  witness  as  Miss.  450. 
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any  other  witness.^  And  a  defendant  who  elects  to  testify  as 
a  witness,  must  be  treated  the  same  as  any  other  witness  upon 
cross-examination,*  He  may  be  impeached  or  contradicted  in  the 
same  manner  as  any  other  witness,  and  he  is  not  entitled  to  notice 
of  the  intention  of  the  State  to  introduce  evidence  for  that  pur- 
pose,' the  only  exception  being  certain  statutory  restrictions  as 
to  the  extent  of  cross-examinations.* 

(2)  Not  compelled  to  testify, — The  defendant  cannot  be  compelled 
to  be  a  witness  against  himself,*^  and  no  inference  can  be  drawn 
from  failure  of  defendant  to  testify.® 

2.  In  Case  of  Joint  and  Several  Defendants,  —  In  a  criminal 
prosecution  against  two  jointly  indicted,  where  the  cause  as  to 


1.  State  V,  Pfeffcrle,  36  Kan.  90. 

Disoreditiiig  Defendant.  —  In  a  criminal 
trial,  where  defendant  offers  himself  as  a 
witness  in  his  own  behalf,  it  is  not  error  to 
allow  the  State,  over  defendant's  objec- 
tions, to  introduce  and  examine  witnesses 
touching  his  general  moral  character.  He 
may  be  impeached  as  any  other  witness, 
except  that  on  his  cross-examination  he  can 
onlyoe  examined  as  to  matters  he  has  testi- 
fiecl  to  on  his  examination  in  chief.  State 
V,  Bulla,  89  Mo.  595 ;  s.  c,  6  West.  Rep. 
440. 

Where,  on  a  Trial  for  Hnrder,  defendant 
becomes  a  witness  for  himself,  his  conduct, 
demeanor,  and  appearance  on  the  stand 
become  a  subject  of  fair  observation,  as 
much  as  those  of  any  other  witness.  State 
V.  Grayor,  89  Mo.  600 ;  s.  c,  6  West.  Rep. 
207. 

8.  Boyle  ».  State,  105  Ind.  469;  s.  c,  2 
West  Rep.  788 ;  Thomas  v.  State,  103  Ind. 
419;  s.  c,  I  West.  Rep.  709,  316. 

OroM-Szamination  of  Ibef endant.  —  The 
section  of  the  statute  providing  that 
defendant  may  testify  in  his  own  behalf, 
provides  also  that  he  shall  be  liable  to 
cross-examination  as  to  any  matter  referred 
to  in  his  examination  in  chief.  State  v. 
Chamberlain,  89  Mo.  129;  s.  c,  <  West. 
Rep.  386;  State  v.  McGraw,  74  Nio.  ^73; 
.State  V,  Turner,  76  Mo.  350 ;  State  v,  Mc- 
l^uehlin,  76  Mo.  320;  State  v.  Porter, 
75  Mo.  171 ;  State  v,  Doifglass,8i  Mo.  231 ; 
State  V.  Patterson,  88  Mo.  88 ;  s.  c,  3  West. 
Rep.  226. 

Where  a  party  voluntarily  takes  the 
witness-stand,  and  denies  the  offence 
charged,  much  latitude  should  be  allowed 
in  his  cross-examination.  Thomas  v.  State, 
103  Ind.  419;  s.  c,  I  West.  Rep.  309.  Fol- 
lowed in  Boyle  v.  State,  105  Ind.  469;  s.c, 
2  West.  Rep.  790,  792. 

Where  defendant,  in  his  direct  examina- 
tion, had  given  an  account  of  his  move- 
ments on  a  day  named,  it  is  proper,  on 
cross-examination,  to  go  fully  into  the  sub- 
ject;   and  the  State   is  not  confined,  on 


cross-examination,  to  some  designated  in' 
direct  examination  of  defendant.  Boyle  v. 
State,  105  Ind.  469;  s.  c,  2  West.  Rep.- 
788. 

Discretion  of  the  Conrt.  —  When  a  de- 
fendant in  a  criminal  trial  becomes  a  wit- 
ness in  his  own  behalf,  it  is  in  the  discre- 
tion of  the  court  to  allow  him  to  be  cross- 
examined  on  the  whole  case ;  and  the  exer- 
cise of  such  authority  is  not  reviewable  on 
error.  Disque  v.  State,  49  N.  J.  L.  (20 
Vr.)  249;  s.  c,  6  Cent.  Rep.  331. 

But  where  defendant  offered  himself  as  ■ 
a  witness  on  his  own  behalf,  it  is  not  per- 
missible to  cross-examine  him  as  to  matters 
not  testified  to  in  his  examination  in  chief.. 
State  V.  Mills,  88  Mo.  417;  s.  c,  4  West. 
Rep.  316;  State  v,  Patterson,  88  Mo.  88-, 
s.  c,  3  West.  Rep.  226. 

And  upon  the  admission  of  the  attorney- 
general  that  error  was  committed  in  extend- 
ing the  cross-examination  of  the  defendant 
beyond  the  matter  of  his  examination  in 
chief,  the  judgment  was  reversed.  Stale 
V.  Beeman  (Mo.),  7  W^est.  Rep.  117. 

8.  State  V,  Teeter,  69  Iowa,  717. 

In  a  Trial  for  Burglary  and  Lareeny, 
the  defendant,  having  been  a  witness  in 
his  own  behalf,  may  be  impeached  by  the 
record  of  a  former  conviction  for  grand 
larceny ;  and  the  record  in  which  the  name 
is  identical  with  the  name  of  defendant,  is 
prima  facie  evidence  of  identity.  State  v. 
McGuire,  87  Mo.  642 ;  ».  c,  4  West.  Rep. 
417. 

4.  Mo.  R.  S.  sec.  1918;  State  v.  Palmer. 
88  Mo.  568 ;  s.  c,  5  West.  Rep.  387. 

5.  People  ^^  Guidici,  100  N.  Y.  503 ;  s.  c, 
I  Cent.  Rep.  721,  722. 

6.  Commonwealth  %>.  Hanley,  140  Mass. 
457 ;  s.  c,  I  New  Eng.  Rep.  743. 

The  prosecuting  attorney  is  not  author- 
ized by  Maine  R.  S.  chap.  134,  sec.  19,  to 
call  the  attention  of  the  junr  to  the  fact 
that  defendant  did  not  testify  in  his  own 
behalf.  State  v.  Banks,  78  Me.  490 ;  s.  c, 
3  New  Eng.  Rep.  240. 

But  a  reference  properly  checked  by  the 
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one  defendant  is  disposed  of  by  a  plea  of  guilty,  or  a  verdict  of 
conviction  or  acquittal,  he  may  be  a  witness  for  the  other.* 


court  is  not  ground  for  reversal.    Norton 
V.  State,  io6  Ind.  163;  s.  c,  3  West.  Rep. 

1.  State  V,  Hunt,  90  Mo.  490;  s.  c,  8 
West.  Rep.  627;  State  v.  Glotts,  26  Mo. 

Under  lUinoii  Bev.  Stat.  18T4,  see.  6,  re- 
lating to  qualifications  of  parties  as  wit- 
nesses, a  joint  defendant  in  an  indictment 
is  a  competent  witness  against  his  co-de- 
fendant. Smith  V.  People,  115  III.  17  j  s.  c, 
I  West.  Rep.  615. 

Misioori  Statute:  Go-Defendant  as  Wit- 
ness for  Defence.  ^- Under  Missouri  Rev. 
Stat.  §  19 1 8,  co-defendants  jomtly  indicted 
with  the  defendant,  but  not  put  on  trial, 
are  competent  witnesses  to  testify  in  his 
behalf.  State  v,  Chyo  Chiagk,  92  Mo.  395; 
s.  c,  10  West.  Rep.  308;  State  v,  Goora 
(Mo.),  10  West.  Rep.  112. 

At  the  Common  Law,  the  central  idea 
was  to  prohibit  a  party  to  the  record  from 
testifying.  People  v.  Bill,  10  Johns.  (N.  Y.) 
95,  That  prohibition  no  longer  prevails. 
On  the  contrary,  the  controlling  principle 
of  the  section  under  discussion  is  to  remove 
the  ancient  landmarks  of  evidence,  and  to 
make  it  entirely  optional  whether  a  defend- 
ant, in  any  given  criminal  case,  shall  bear 
witness  for  himself  or  for  his  fellows. 
Bearing  this  in  mind,  it  is  altogether  incon- 
ceivable that  the  legislature  intended  that  a 
defendant  might  testify  in  his  own  behalf 
and  on  behalf  of  those  tried  with  him,  and 
vet  be  denied  the  privilege  of  testifying  for 
his  co<lefendant,  or  of  having  the  latter  tes- 
tify for  him  when  their  trials  are  separate. 
Such  a  construction  would  be  an  absurdity 
contrary  to  reason,  and  which  should  not 
be  attributed  to  a  man  in  his  right  senses. 
State  V,  Hayes,  81  Mo.  585.  On  the  other 
hand,  if  a  different  construction  be  given 
that  section,  such  a  construction  accords 
well  with  its  evident  fundamental  purpose, 
—  that  of  being  a  remedial  section,  giving 
a  testifying  capacity  where  none  existed  be- 
fore, therefore  to  be  construed  liberally,  — 
to  receive  an  eouitable  interpretation  which 
will  enlarge  tne  letter  of  the  act  so  as 
more  effectually  to  meet  the  beneficial  end 
in  view,  and  prevent  a  failure  of  the  remedy. 
I  Kent,  Com.  46J ;  Smith,  Com.  §§  q20,  547. 
In  such  cases  the  reason  of  the  law  pre- 
vails over  its  letter,  and  general  terms  are 
so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd 
conseouence;  the  presumpt»on  being  in- 
dulged that  the  legislature  intended  no 
5»»2ch  anomalous  results.  United  States  v. 
Kirby,  74  U.  S.  (7  Wall.)  482 ;  bk.  7,  L.  ed. 
278;  People  V,  McRoberts,62  111.  38;  St. 
Ix>uis  &  S.  F.  R.  Co.  V.  Evans,  85  Mo.  329. 


Missouri  Praotiee :  Co-Defendant  as  Wit- 
ness for  Proseention. — But  under  Missoun 
Rev.  Stat.  §  1917,  a  defendant  joimly  in- 
dicted with  others,  but  not  put  upon  bis 
trial,  cannot  testify  on  behalf  of  the  State 
gainst  his  co-defendants.  State  v.  Chyo 
Chiagk,  92  Mo.  395;  s.  c,  10  West  Rep. 
308. 

History  of  the  Dootrine. — In  the  endeav- 
or to  ascertain  the  present  status  of  the  law 
in  this  State,  as  involved  in  this  question, 
it  is  necessary  to  give  a  summary  of  what 
has  been  heretofore  decided  by  this  court, 
as  well  as  to  quote  from  the  text-writers, 
and  to  set  forth  certain  statutory  provbions 
bearing  on  the  point  in  hand. 

Bishop  says,  **One  of  two  or  more  joint 
defendants  cannot  be  a  witness  for  or 
against  another,  even  on  a  separate  trial, 
until  the  case  as  to  himself  is  disposed  of 
by  a  plea  of  guilty,  or  a  verdict  of  convic- 
tion or  acquittal,  or  a  discharge  oh  a  plea 
in  abatement ;  then  he  may  be.  Sentence 
need  not  be  rendered.  Of  course,  if  the 
indictments  are  separate,  he  may  be  a  wit- 
ness, though  the  offence  is  supposed  to 
be  joint.  .  .  .  According  to  Lord  Hale,  it 
was  the  usage  in  his  time  not  to  indict  one 
who  was  to  be  a  witness,  because  this  would 
disparage  his  testimony.  But,  in  our  day. 
no  good  reason  appears  for  attempting  to 
veil  from  a  jury  the  real  facts»  with  a  gauze 
so  transparent.  Hence,  with  us,  one  of  the 
methods  is  for  the  prosecuting  officer  to 
reouire  the  accomplice  to  submit  to  be 
inaicted  with  the  rest.  Wheirupon  the  law 
is  that  a  joint  defendant  cannot  be  a  witness 
for  or  against  the  others,  even  on  a  separate 
trial,  till  the  case  is  disposed  of  as  to  him 
by  a  conviction  or  acquittal,  or  by  a  mtlt 
prosequi.  But  judgment  on  the  conviction 
need  not  be  rendered ;  therefore  the  defend- 
ant who  is  to  testify  pleads  guilty,  and  then 
testifies.  If  his  testimony  entitles  him  to 
be  discharged,  there  is  a  nolle  prosequij  or 
other  appropriate  proceeding:  or,  if  not, 
the  court  has  only  to  render  sentence  on 
the  plea  of  guilty/*  i  Bish.  Cr.  Proc§§ 
1020,  1 1 66,  and  cases  cited. 

In  Best's  "  Principles  of  Evidence,"  by 
Chamberlayne,  180,  it  is  said,  **  Except,  as 
above  stated,  the  incompetency  of  accused 
parties  to  give  formal  evidence  m  criminal 
proceeding  still  subsists;  nor  even  can 
parties  jomtly  indicted  be  called  as  wit- 
nesses for  or  against  themselves  or  against 
each  other." 

Another  author  says,  '*  Bnt  as  in  civil 
actions  against  several  defendants,  a  co- 
defendatit  may  sometimes  be  so  circum- 
stanced as  to  be  a  competent  witness ;  so, 
in  criminal  prosecutiooa,  one  of  several 
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On  trial  against  two  jointly  indicted  for  false  pretences,  evi- 
dence may  be  admitted  against  one  which  does  not  tend  to  prove 


persons  jointly  indicted  may  be  rendered 
competent  to  give  evidence,  either  for  the 
prosecution  or  for  his  co-defendants.  Thus, 
apon  an  information  by  the  crown  against 
two  or  more,  if  a  fiolle  prosequi  be  entered 
by  the  attorney-general,  either  before  or  at 
the  trial,  as  to  one  of  the  defendants,  such 
defendant  may  be  called  as  a  witness  for 
the  crown  against  his  co-defendant.  So, 
where,  upon  a  joint  indictment  against  two, 
one  had  pleaded  in  abatement,  and  for  want 
of  replication  judgment  had  been  entered 
that  he  should  be  dismissed  and  discharged, 
he  was  admitted,  without  objection,  as  a 
competent  witness  for  the  other  defendant, 
being  himself  no  longer  interested  in  the 
event  of  the  prosecution.  ...  It  has  been 
held  in  a  recent  case  that  a  prisoner  who 
has  pleaded  guilty  to  an  indictment  is  a 
competent  witness  against  other  defendants 
joined  in  the  same  indictment.  It  was  con- 
tended in  this  case  that  the  defendant  was 
not  admissible  as  a  witness  against  two 
other  prisoners  included  in  the  same  in- 
dictment, because  he  was  a  party  to  the 
record  ;  but  Alderson^  ^.,  observed  that 
he  was  not  a  party  to  the  issues,  the  only 
issues  being  whether  the  two  other  prison- 
ers were  guilty  or  not"    i  Phill.  Ev.  64, 

Greenleaf  says,  "In  regard  to  defend- 
ants in  criminal  cases,  if  the  State  would 
call  one  of  them  as  a  witness  against  others 
in  the  same  indictment,  this  can  be  done 
only  by  discharging  him  from  the  record, 
—  as  by  the  entry  of  a  nolle  prosequi; 
or  by  an  order  for  his  dismissal  and  dis- 
charge, where  he  has  pleaded  in  abate- 
ment as  to  his  own  person,  and  the  plea  is 
not  answered ;  or  by  a  verdict  of  acquittal, 
where  no  evidence,  or  not  sufficient  evi- 
dence, has  been  adduced  against  him.  In 
the  former  case,  where  there  is  no  proof, 
he  is  entitled  to  the  verdict;  and  it  may 
also  be  rendered  at  the  request  of  the  other 
defendants,  who  may  then  call  him  as  a 
witness  for  themselves,  as  in  civil  cases. 
In  the  latter,  where  there  is  some  evidence 
against  him,  but  it  is  deemed  insufficient,  a 
separate  verdict  of  acquittal  may  be  en- 
tered, at  the  instance  of  the  prosecuting 
officer,  who  may  then  call  him  as  a  witness 
against  the  others.  On  the  same  principle, 
vmere  two  were  indicted  for  assault,  and 
one  submitted,  and  was  fined,  and  paid  the 
fine,  and  the  other  pleaded '  not  guilty,'  the 
former  was  admitted  as  a  competent  wit- 
ness for  the  latter,  because  as  to  the  witness 
the  matter  was  at  an  end.  But  the  matter 
is  not  considered  as  at  an  end,  so  as  to 
render  one  defendant  a  competent  witness 
for  another,  by  any  thing  short  of  a  final 


judgment,  or  a  plea  of  guilty.  Therefore, 
where  two  were  jointly  indicted  for  uttering 
a  forged  note,  and  the  trial  of  one  of  them 
was  postponed,  it  was  held  that  he  could 
not  oe  called  as  a  witness  for  the  other. 
So,  where  two,  being  jointly  indicted  for  an 
assault,  pleaded  separately '  not  guilty,'  and 
elected  to  be  tried  separately,  it  was  held 
that  the  one  tried  first  could  not  call  the 
other  as  a  witness  for  him."    i  Greenl.  £v. 


•t. 


Elsewhere  the  same  author  states,  "  The 
usual  course  is  to  leave  out  of  the  indict- 
ment those  who  are  to  be  called  as  wit- 
nesses ;  but  it  makes  no  difference  as  to 
the  admissibility  of  an  accomplice,  whether 
he  is  indicted  or  not,  if  he  has  not  been 
put  on  his  trial  at  the  same  titne  with  his 
companions  in  crime.  He  is  also  a  compe- 
tent witness  in  their  favor;  and  if  he  is 
put  on  his  trial  at  the  same  time  with  them, 
and  there  is  only  very  slight  evidence,  if 
any  at  all,  against  him,  the  court  may,,  as 
we  hav;  already  seen,  and  generally  will, 
forthwith  direct  a  separate  verdict  as  to 
him,  and,  upon  his  acquittal,  will  admit  him 
as  a  witness  for  the  others.  If  he  is  con- 
victed, and  the  punishment  is  by  fine  only, 
he  will  be  admitted  for  the  others,  if  he  has 
paid  the  fine."     i  Greenl.  Ev.  §  379. 

Wharton  says,  "  An  accomplice  is  a  com- 

Eetent  witness  for  the  prosecution,  although 
is  expectation  of  pardon  depends  upon 
the  defendant's  conviction,  and  although 
he  is  a  co-defendant,  provided  in  the  latter 
case  his  trial  is  severed  from  that  of  the 
defendant  against  whom  he  is  offered," 
Whart.  Cr.  Ev  9th  ed.  §  439.  In  another 
place  he  says,  "  At  common  law  an  accom- 
plice, not  a  co-defendant,  is  always  a  com- 
petent witness  for  the  defendant  on  trial ; 
out  when  indicted  jointly  with  the  defend- 
ant on  trial,  although  he  has  pleaded  and 
defended  separately,  he  is  not,  at  common 
law,  a  competent  witness  for  his  co-defend- 
ants,- unless  immediately  acquitted  by  a 
jury,  or  a  tudle  prosequi  be  entered ;  and 
the  same  rule  applies  to  accessories. 
Whether  the  trial  be  joint  or  several,  the 
rule  is  said  to  be  the  same." 

History  of  the  Hissonri  Adjudications.  — 
In  Garret  v.  State,  6  Mo.  i,  it  was  ruled 
that  an  accomplice  jointly  indicted  with 
others,  who  is  not  put  on  his  trial  with 
them,  may  be  a  witness  for  them.  In 
McMillan  v.  State,  13  Mo.  30,  this  view  of 
the  admissibility  of  a  witness  in  such  cir- 
cumstances was  disapproved,  though  no 
ruling  was  made. 

In  Fitzgerald  v.  State,  14  Mo.  413,  where 
several  were  jointly  indicted,  it  was  ruled 
that  it  was  discretionary  with  the  trial  judge 
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the  offence  against  the  other.*  In  the  separate  trial  of  one  of 
two  persons  jointly  charged  in  an  information  with  burglary,  evi- 
dence as  to  what  one  said  in  the  presence  of  the  other  as  to  the 
purchase  of  railroad  tickets  for  the  purpose  of  leaving  the  city 
shortly  after  the  crime  was  committed,  is  competent.*  Where 
evidence  is  offered  against  several  defendants,  on  trial  jointly, 
which  is  admissible  against  one  of  them  only,  it  cannot  be 
excluded  from  the  jury  on  motion,  but  a  charge  should  be  asked 
limiting  its  effect.'  Where  two  defendants,  jointly  indicted, 
elect  to  be  tried  jointly,  and  make  no  reservation  of  the  right 
to  testify  for  each  other,  as  though  thev  had  severed,  and  were 
tried  separately,  there  is  no  error  in  refusing  to  permit  the  wife 
of  one  of  the  defendants  to  testify  in  favor  of  the  other  defendant 
then  on  trial.* 

3.  Accomplices!^ 

4.  Experts,^ 

5.  Limiting  Ntimber  of  Witnesses,  —  It  is  within  the  discretion 
of  court  to  limit  number  of  witnesses.' 

6.  Examination  of  Witnesses,^ 

7.  Corroboration  of  Witnesses,^ 


whether  a  severance  should  be  allowed  the 
defendants. 

All  were  then  put  upon  their  trial,  and  it 
was  then  asked  that  the  jury  be  permitted 
to  pass  on  the  case  of  Ward,  so  that  he 
might  be  used  as  a  witness  for  his  coKiefend- 
ants  This  request  was  also  refused,  and 
the  result  was  that  Ward  was  acquitted, 
and  the  other  defendants  convicted.  And 
the  second  ruling  was  also  approved  by 
this  court. 

This  case  was  followed  in  1851  by  that 
of  State  V.  Roberts,  15  Mo.  24,  where  c^uite 
an  extensive  discussion  of  the  point  decided 
in  Garret  v.  State,  6  Mo.  i,  was  had ;  and  the 
conclusion  reached  after  an  examination  of 
the  authorities  was  that,  where  two  defend- 
ants are  jointly  indicted,  neither  is  admis- 
sible as  a  witness  for  his  co-defendant,  no 
matter  whether  they  be  jointly  or  separately 
tried. 

In  1852  it  was  ruled  to  be  the  proper, 
practice  for  the  State  to  enter  a  noiie  pro- 
set/ui  in  order  to  render  one  defendant  a 
oumpetent  witness  against  his  co^iefendant. 
State  7'.  Clump,  16  Mo.  385. 

In  1854  the  ruling  made,  that  jointly 
indicted  parties  cannot  be  witnesses  for 
each  other,  whether  jointly  or  severally 
tried,  was  again  announced.  State  v.  Ed- 
wards, 19  Mo.  674. 

In  1855  the  legislature  enacted  the  fol- 
lowing section  :  "  When  two  or  more  per- 
sons shall  be  jointly  indicted,  the  court 
may,  at  any  time  before  the  defendants 
have  gone  into  their  defence,  direct  any 
defendant  to  be  discharged,  that  he  may 
be  a  witness  for  the  State.    A  defendant 
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shall  also,  when  there  is  not  suflSdeot  evi- 
dence to  put  him  on  his  defence,  at  any 
time  before  the  evidence  is  dosed,  be  dis- 
charged b^  the  court,  for  the  porpose  of 
giving  testimony  for  a  co-defendant  The 
order  of  discharge  shall  be  a  bar  to  another 
prosecution  for  the  same  offence."  2  Rev. 
Stat.  18^5,  p.  1 193,  §  25.  The  section  just 
quoted  is  now  §  1917,  Rev.  Stat  1879. 

1.  Commonwealth  v.  Blood,  141  Mass. 
571 ;  s.  c,  2  New  Eng.  Rep.  393. 

2.  People  7'.  Dow  (Mich.),  7  West  Re|), 


"%. 


Williams  v.  Slate,  81  Ala.  i. 

4.  Trowbridge  v.  State,  74  Ga.  431. 

5.  For  a  full  discussion  of  this  topic,  see 
tit.  "  Accessories,"  i  Am.  &  Eng.  Ency.  of 
L.  6r,  and  particularly  division  **  18  Evi- 
dence," pp.  74  to  82. 

6.  See  tits.  "  Experts  "  and  "  Witness/* 
this  series. 

7.  Ex  parte  Marmaduke,  91  Mo.  22S : 
s.  c,  8  West.  Rep.  575. 

Limiting  Humoer  ox  WitBMSM.^  Wbcrtr 
the  defendant  moved  the  court  to  establish 
the  State's  limit  at  three  witnesses  to  a 
fact,  and  the  court  fixed  the  limit  at  seven, 
the  defendants  were  bound  to  infer  that 
a  like  limit  would  be  applied  to  them. 
Mergentheim  7k  State,  107  Ind.  567 ;  s.  c, 
5  West.  Rep.  851. 

ThA  State  in  Bebuttal  is  not  limited 
to  the  witnesses  who  were  examined  brfort 
the  grand  jury,  or  of  whose  introduction  the 
prescribed  notice  has  been  given.  Stale  r. 
Rivers,  68  Iowa,  611, 

8.  Sec  this  series,  tit.  "  Witness,"  where 
these  divisions  are  fullv  treated. 
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ArgnoMnt  of  OomiML      CRIMINAL   PROCEDURE.      ArgumAnt  of  CoohmL 

ZVU  Arg^nment  of  CkimuieL  —  The  conduct  and  management  ot 
the  argument  upon  the  trial  of  either  a  civil  or  criminal  prosecu- 
tion is  largely  within  the  discretion  of  the  trial  court ;  and  it  is 
only  when  some  abuse  of  this  discretion,  to  the  probable  injury 
of  a  party,  is  shown,  that  an  appellate  court  will  interfere.* 

As  a  general  rule,  counsel,  in  argument,  must  confine  themselves 
to  the  facts  brought  out  in  evidence.*  But, when  counsel  grossly 
abuses  his  privilege  to  the  manifest,  prejudice  of  the  opposite 
party,  it  is  the  duty  of  the  judge  to  stop  him  ;  and  if  he  fails  to  do 
so,  and  the  impropriety  is  gross,  it  is  good  ground  for  a  new  trial. ^ 


1.  Epps  V,  State,  102  Ind.  539;  s.  c,  3 
West.  Rep.  ^;  i  N.  £.  Rep.  492;  Scrippsz/. 
RtiUy,  35  Mich.  37 1 ;  Kaime  v.  Otnro,  Trus- 
.  tecs,  49  Wis.  371 ;  s.  c,  5  N.  W.  Rep.  838 ; 
Rehberg  t/.  Mayor,  99  N.  Y.  652 ;  s.  c,  2  N. 
£.  Rep.  II ;  State  v.  Hamilton,  55  Mo.  520; 
Lafayette  v.  Weaver,  92  Ind.  477;  Mor- 
gan  t».  Hugg,  3  Cal.  409;  Duffin  v.  People, 
107  III.  113;  Shular  v.  State,  105  Ind.  289; 
s.  c,  2  West.  Rep.  801 ;  4  N.  E.  Rep.  87a 

The  Boatine  Katton  of  the  Trial,  such  as 
what  shall  be  admitted  in  argument  to  the 
jury  outside  of  the  evidence,  the  degree  of 
invective  allowed,  and  the  time  during 
which  the  argument  shall  continue,  are 
largely  in  the  discretion  of  the  court  at 
ftisi  prius.  Proffat,  Jury  Trial,  sec.  249; 
Sute  V.  Hamilton,  55  Mo.  520 ;  State  v. 
Waltham,  46  Mo.  55 ;  Scripps  v.  Reilly,  35 
Mich.  371;  s.  c,  24  Am.  Rep.  575;  St. 
Louis,  etc.,  R.  Co.  v.  Mathias,  Jo  Ind.  65  ; 
Larkins  v  Tartar,  3  Sneed  (Tenn.),  681  ; 
Lloyd  V.  Hannibal  &  St.  J.  R.  Co.,  53  Mo. 
509:  Kaime  t'.  Trustees,  49  Wis.  ^71 ;  Bar- 
den  V.  Briscoe,  36 Mich.  254;  Hill]ard,New 
Trial,  225. 

Af  to  what  is  an  Abuse  of  IMsoretion, 
as  to  just  how  far  courts  may  permit  coun- 
sel to  go  in  areument,  the  authorities  are 
not  agreed.  The  line  separating  what  is 
proper  or  allowable  from  what  it  is  im 
proper  and  erroneous  to  permit  counsel  to 
comment  upon,  is  dim  and  ill  defined ;  and 
cases  may  be  found  close  to  the  line  on 
either  side.     14  Cent.  L.  J.  406. 

9.  Dickerson  v.  Burke,  25  Ga.  225;  Dos- 
tcr  V.  Brown,  25  Ga.  24 ;  Cook  v,  Ritter,  4 
E.  D.  .Smith  (N.  Y.),  253;  Lloyd  v.  Hanni- 
bal  &  St.  J.  R.  Co.,  53  Mo.  509 ;  Read  v. 
Sutc.  2  Ind.  438;  Walker  7-.  State,  6 
Blackf  (Ind.)  i  ;  State  v,  Lee,  66  Mo.  165. 

It  is  Error  and  sufficient  cause  for  a  new 
trial  to  permit  counsel,  over  objection  and 
exception,  to  comment  upon  facts  pertinent 
to  the  issues  but  not  in  evidence,  —  Brown 
V.  Swineford,  44  Wis.  282 ;  s.  c,  28  Am. 
Rep.  582 ;  7  Cent.  L.  J.  208 ;  Yoe  v.  Peo- 
ple,49  111.  410;  Kennedy  v.  People,  40  111. 
489;  Bill  V.  People,  14  111.  432,  —  or  to 
appeal  to  prejudicen  foreign  to  the  case 
made  by  the  evidence,  and  calculated  to 

87 


have  an  injurious  effect.  Ferguson  r. 
State,  49  Ind.  33;  Hennier  v.  Vogel,  6('« 
111.  401 ;  Kinnaman  v.  Kinnaman,  71  Ind. 
417;  Tucker  TA  Henniker,  41  N,  H.  317; 
State  V.  Smith,  75  N.  C.  306. 

€he  Allowanoe  of  an  Improper  and  Irrele- 
vant Course  of  Aignment  is  no  ground  of 
exception,  without  showing  that  the  jury 
were  erroneously  instructed  as  to  the  weight 
to  be  given  to  it.  Commonwealth  ».  Byce, 
74  Mass.  (8  Grav)  461. 

8.  State  V,  Underwood,  77  N.  C.  50  ; 
Cable  V,  Cable,  79  N.  C.  589;  Slate  v. 
Hamilton,  J5  Mo.  520;  State  v.  Guy,  69 
Mo.  430 ;  Proctor  v.  DeCamp,  83  Ind.  559 ; 
Dickenson  v,  Burke,  25  Ga.  225 ;  Furgeson 
V.  State,  49  Ind.  33;  Hilliard  on  New 
Trials,  225 ;  State  v.  Williams,  65  N.  C. 
505 ;  Deories  ?/.  Haywood,  63  N.  C.  53 ; 
Junkins  v.  N.  C.  Ore  Dressing  Co.  (N. 
C.  1S87). 

XzhiUtion  of  Piotnres  from  "Pock.**— 
In  the  case  of  Newman  v.  Commonwealth 
( Pa.),  5  Cent  Rep.  497,  it  was  keid,  that 
under  an  indictment  charging  defendant.s 
with  conspiracy  against  the  employees  of 
certain  coal-operators,  to  comi>el  them  to 
quit  working  by  force,  threats  or  menaces 
of  harm,  the  exhibition  by  the  counsel  for 
the  prosecution,  as  part  of  his  argument 
to  the  jury,  of  a  caricature  from  **  Puck  '* 
entitled  "Suckers  of  the  WorkingmenN 
Sustenance,"  under  permission  of  the  court, 
will  not  be  ground  for  revising  a  judgment 
of  conviction.  The  court  say  that  "  Witl\ 
reference  to  the  exhibition  of  the  picture, 
exhibited  by  the  counsel  for  the  prosecu- 
tion as  part  of  his  argument  to  the  jurv, 
we  cannot  say  that  the  court  was  wrong  \\\ 
permitting  it.  Things  of  this  kind  arc 
very  much  a  matter  of  discretion,  and  we 
are  not  disposed  to  review  them  unless 
we  are  satisfied  that  some  serious  wrong 
has  been  done." 

Use  of  BngrsTings  to  illostrate  Propo- 
sitions of  Counsel.  —  The  case  of  Newman 
7'.  Commonwealth,  supra^  was  perhaps 
based  upon  the  civil  case  of  Ordway  v. 
Haynes,  50  N.  H.  159,  in  which  it  was 
held  that  an  engraving  may  be  used  before 
the  jury,  to  illustrate  the  positions  of  coun- 
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Within  the  limits  of  the  testimony,  the  argument  of  counsel 
should  be  free ;  but  that  freedom  does  not  extend  either  to  the 
statement  or  assumption  of  facts,  or  to  commenting  on  facts  not 
in  evidence,  to  the  prejudice  of  the  adverse  party.  When  counsel 
are  permitted  to  state  facts  not  in  evidence,  and  to  comment 
upon  them,  the  usage  of  courts  regulating  trials  is  departed  from, 
the  laws  relating  to  evidence  are  violated,  and  the  full  benefit  of 
trial  by  jury  is  denied.^ 


sel,  or  the  statements  of  a  witness,  as  well 
as  a  sketch  made  by  pen  or  pencil,  or  in 
any  other  way,  unless  the  court  can  see 
that  there  is  something  about  it  that  is  cal- 
culated to  mislead  the  jury. 

TranigTOMing  PriTiloget  of  Debate.  — 
Tn  Heil  v.  State  (Ind.),  o  West.  Rep.  393, 
which  was  a  prosecution  for  larceny,  the 
prosecuting  attorney  was  held  not  to  ha#c 
transgressed  the  privileges  of  fair  debate 
because  he  referred  to  recent  riots  in  Cin- 
cinnati and  the  burning  of  the  court-house 
by  a  mob,  assiening  as  a  cause  the  lax  ad- 
ministration ot  criminal  law  in  that  city; 
the  court  saying,  "The  remarks  alluded  to 
above  had  reference  to  an  historical  event, 
concerning  which  the  jury  was  supposed  to 
be  familiar,  both  in  respect  to  its  occur- 
rence and  the  causes  to  which  it  was  at- 
tributed. As  there  was  no  allusion  made 
to  the  defendant  in  that  connection,  or  to 
his  being  in  any  manner  concerned  in  the 
riots,  we  cannot  say  that  the  privileges  of 
fair  debate  were  transgressed. 

In  Ferguson  v.  State,  49  Ind.  33,  it  was 
hdd^  that  on  the  trial  of  an  indictment 
tor  murder,  it  was  error  for  counsel  for  the 
State,  in  argument  to  the  jury,  to  comment 
on  the  frequent  occurrence  of  murder  in 
the  community  and  the  formation  of  vigi- 
lance committees  and  mobs,  and  to  state 
that  the  same  are  caused  by  laxity  in  the 
administration  of  the  law,  and  that  they 
should  make  an  example  of  the  defendant, 
;iiid  for  the  court,  upon  objection  by  the 
defendant  to  such  language,  to  remark  to 
the  jury  thaj  such  matters  are  proper  to  be 
commented  upon.  But  it  lyas  held  in  an- 
other trial  for  murder,  that,  where  counsel 
was  allowed  to  say  in  his  address  to  the 
jury,  "Three  or  tour  men  have  been  re- 
cently executed  at  Indianapolis,  most  of 
whom  set  up  the  plea  of  insanity,"  the 
error  was  not  of  sufficient  materiality  to 
justify  a  reversal.  Combs  v.  State,  75 
Ind.  215. 

So,  in  an  action  against  a  railroad  com- 
pany, the  appellate  court  refused  to  inter- 
fere where  counsel  had  told  the  jury  that 
the  question  for  them  to  determine  was, 
"  whether  this  country  shall  be  governed  by 
railroad  companies  or  by  the  people."  St. 
Louis,  etc.,  R.  Co.  v.  Mathias,  50  Ind.  65, 

A    statement    by   the   county   attorney, 


that  "the  defendant  has  been  guilty  of 
one  offence,  and  would  commit  a  greater 
offence  to  cover  the  other  up,"  which  was 
not  objected  to,  held  not  ground  for  new 
trial,  it  not  appearing  whether  reference 
was  intended  to  the  offence  on  trial,  or 
some  other  offence.  State  v.  McCool 
(Kan.),  9  Pac.  Rep.  618. 

In  a  trial  for  murder,  the  district  attor- 
ney referred  to  another  man  convicted  of 
murder,  then  in  |ail,  who  should  be  re- 
leased, if  no.  conviction  should  be  found  in 
the  case :  held^  ground  for  reversal.  New- 
ton V.  State,  21  Fla.  53. 

Where,  at  the  close  of  the  opening  ad- 
dress, persons  in  the  court-room  applauded, 
and  in  his  closing  argument  the  proseciit- 
ing  attorney  alluded  to  and  approved  it, 
and  the  court  neither  checked  the  audience 
nor  cautioned  the  jury,  ^/i/ ground  for  new 
trial.    Cartwright  v,  Sute,  16  Tex.  App. 

Inftrnetioii  not  to  oomidar.  —  Where 
the  court,  over  objection,  has  erroneously 
permitted  counsel  to  persist  in  such  mis- 
conduct, an  instruction  to  the  jury  that  they 
should  disregard  or  not  consider  such  mat- 
ters, will  not  cure  the  error.  Scripps  p. 
Reilly,  35  Mich.  371 ;  s.  c,  24  Am.  Rep. 
575;  Forsvth  V.  Cothran,  61  Ga.  278; 
Tucke«^.  kenniker,  41  N.  H.  317;  Martin 
f.  Orndorff,  22  lowsi,  505.  Contra^  Ken- 
nedy V.  People,  40  111.  489. 

1.  Proctor  «/.  DeCamp,  83  Ind.  539; 
Combs  V.  State,  75  Ind.  215;  Morrison  r. 
State,  76  Ind.  335 ;  Epps  v.  State,  102  Ind- 
539;  Anderson  t*.  State,  103  Ind.  170;  s.c 
I  West.  Rep.  175 ;  Deicker  v,  Hennikcr,  41 
N.  H.  317 ;  Perkins  v.  Guy,  55  Miss.  153; 
Cavanah  v.  State,  56  Miss.  299;  Cross  v. 
State,  68  Ala.  476 ;  Wolffc  v.  Moinis,  79 
Ala.  386;  State  v.  Smith,  75  N.  C.  306; 
Proffat  on  Jury  Trials,  sec  2«);  McNabb 
V,  Lockhart,  18  Ga.  495;  Ferguson  p. 
State,  49  Ind.  33;  Hennies  w.  Vpgcl,  66 
111.  401 ;  Bohanan  v.  State,  18  Neb.  57; 
s.  c,  53  Am.  Rep.  791 ;  24  N.  W.  Rep.  390; 
Brown  v.  State,  105  Ind.  385 ;  s.  c,  2  N. 
E.  Rep.  296;  State  v,  Lee,  66  Ma  165; 
Dickerson  v.  Burke,  25  Ga.  225;  Cart- 
wright  V,  State,  16  Tex.  App.  473;  Union 
Ins.  Co.  V,  Cheever,  36  Ohio  St.  201; 
Brown  v.  Swineford,  44  Wis.  282;  Voc 
V.  People.  49  III.  410;  Bill  v.  People,  14 
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111.  432;  Kennedy  v.  People,  40  111.  489; 
Bessette  v.  State,  loi  Ind..85;  People  v. 
Dane  (Mich.),  26  N.  W.  Rep.  781 ;  Read 
V.  State,  2  Ind.  438. 

AMnlve  Langnage. — In  order  to  make 
vituperation  and  abuse  grounds  for  revers- 
ing a  judgment,  it  must  appear  >lhat  the 
remarks  were  grossly  unwarranted  and  im- 
proper, that  they  were  of  a  material  char- 
acter, and  calculated  injuriously  to  affect 
the  defendant's  rights.  Pierson  v.  State, 
18  Tex.  App.  524. 

Where  the  county  attorney,  in  his  clos- 
ing address,  said,  "The  defendant,  in  this 
case,  has  stooped  so  low  as  to  drag  before 
you  the  infidelity  of  his  dead  wife,  and  pub- 
lish her  before  the  court-house  as  a  prosti- 
tute,*' the  court  held  this  language  not 
cause  for  new  trial,  remarking,  "  We  can- 
not deny  that  this  remark  was  unfair.  A 
defendant  has  a  right  unquestionably  to  in- 
troduce all  such  matters  of  defence  as  are 
advisable  and  calculated  to  mitigate,  excuse, 
or  justify  his  actions ;  and  while  the  prose- 
cuting officer  has  a  right  to  comment  upon 
the  nature  and  character  of  such  defences, 
still  in  doing  so  it  is  most  improper  to  de- 
nounce and  vilify  him  on  account  of  his 
defences.'*    Pierson  v.  State,  18  Tex.  App. 

524- 

y/hcre  the  prosecutor  declared  in  argu- 
ment, that  he  had  personal  knowledge  that 
the  defendant  was  reputed  to  be  a  hotel- 
thief,  and  that  he  had  been  published  and 
portrayed  in  "The  Police  Gazette"  as 
such,  the  court  held  that  the  speech  of  the 
prosecutor  went  beyond  the  bounds  of 
propriety/  but  the  evidence  in  the  record, 
fully  sustaining  the  verdict,  refused  to  grant 
a  reversal.  Heil  v.  State,  109  Ind.  5^;  s. 
c,  8  West.  Rep.  393. 

Where,  in  the  opening  address,  the 
prosecuting  attorney  called  the  defendant  a 
"^irty  dog,"  and  that,  in  separating  the 
prosecuting  witness  from  her  companions, 
he  acted  "like  a  dirty  dog  as  he  was,"  the 
court  refused  to  grant  a  new  trial,  saying, 
•*  It  was,  strictly  speaking,  a  breach  of  pro- 
fessional decorum  to  apply  opprobrious  epi- 
thets to  the  appellant  in  advance  of  the 
introduction  of  any  evidence  from  which 
disparaging  inferences  might  have  been 
drawn,  and  the  circuit  court  would  have 
been  justified  in  restraining  the  prosecuting 
attorney  from  the  use  of  such  epithets  in  a 
merely  opening  statement ;  but  the  breach 
of  professional  decorum  thus  involved 
ought  not  ^to  be  regarded  as  of  sufficient 
importance  to  cause  a  reversal  of  the 
judgment."  Anderson  v.  State,  104  Ind. 
467 ;  S.C.,  2  West.  Rep.  341 ;  4  N.  E.  Rep. 

Where  defendant's  character  had  not 
been  impeached,  but  a  witness  for  plain- 
tiff had  been  contradicted  by  a  witness 
for  defendant,  counsel  said,  "  that  no  man 
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who  lived  in  defendant's  neighborhood 
could  have  any  thing  but  a  bad  character  ; 
that  defendant  polluted  every  thing  near 
him,  or  that  he  touched;  that  he  was  like 
the  Upas  tree,  shedding  pestilence  and 
corruption  all  around  him."  It  was  held 
ground  for  new  trial.  Coble  v.  Coble,  79 
N.  C.  589. 

The  prosecuting  attorney  said,  "that 
saloon-keepers  always  had  a  gang  organ- 
ized to  swear  them  through,  and  that  the 
jury  should  not  believe  a  saloon-keeper 
under  oath ;  that  only  a  short  time  ago  a 
saloon-keeper  had  sold  liquor  to  a  man  and 
made  him  drunk,  and  he  froze  to  death ; 
that  he  knew  personally  the  saloon-keeper 
in  this  case,  and  that  he  was  guilty  of  this, 
and,  he  was  sure,  of  other  crimes."  This 
language  the  court  held  ground  for  a  new 
trial,  remarking,  "The  constitution  guar- 
antees to  every  person  accused  of  crime  a 
right  to  meet  the  witnesses  against  him  face 
to  face  ;  but  the  guaranty  stands  for  noth- 
ing if,  after  the  evidence  is  closed,  the 
State  may  avail  itself  of  the  personal  knowl- 
edge of  the  prosecutor  concerning  the  de- 
fendant's guilt,  not  only  of  that,  but  of 
other  crimes,  conveyed  to  the  jury,  accom- 
panied with  other  statements  ingeniously 
contrived  to  excite  their  prejudice  against 
him.  If  a  conviction  is  had,  in  any  case, 
it  is  essential  that  it  should  have  been  se- 
cured according  to  the  facts  in  the  case 
legally  produced  to  the  jury,  agreeably  to 
established  rules  in  judicial  proceedings, 
and  not  by  methods  which  aflFord  the  ac- 
cused no  opportunity  of  meeting  the  asser- 
tions made  by  any  one  claiming  to  have  per- 
sonal knowledge  of  his  character  or  guilt." 
Brow  V.  State,  103  Ind.  133 ;  s.  c.,  I  West. 
Rep.  180. 

On  the  second  trial  of  the  case,  the  pul> 
lie  prosecutor  denounced  the  defendant  as 
a  "fellow"  and  a  '* land-thief,"  and  "as 
guilty  as  hell,"  and  asserted  that  the  new  ^ 
trial  had  been  obtained  "  by  a  dod^e  and  * 
technicality,"  boasting  of  his  ability  to 
convict  him  as  many  times  as  he  could  get 
a  new  trial.  A  new  trial  was  granted,  al- 
though the  trial  judge  admonished  the  jury 
to  disregard  the  language.  Hatch  v.  State, 
8  Tex.  App.  416. 

In  a  murder  trial,  the  prosecutor  said, 
**  Defendant  is  a  man  of  bad,  dangerous, 
and  desperate  character;  but  I  am  not 
afraid  to  denounce  the  butcher-boy,  al- 
though I  may,  on  returning  to  my  home, 
find  it  in  ashes  over  the  heads  of  my  de- 
fenceless wife  and  children."  Held^  ground 
for   revcfsal.     Martin   v.   State,  63   Miss, 

505- 

The  county  attorney  used  the  following 
language  :  "  This  defendant  is  a  contempt- 
ible and  pusillanimous  puppy.  He  comes 
into  this  court  with  the  swaggering  inso- 
lence of  a  grocerv  bully,  and  pleads  not 
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It  has  been  held  that  the  misconduct  may  be  so  flagrant  that 
the  court  should  interfere  without  objection.* 


i^uilty  to  this  charge.  During  the  dead 
hours  of  the  night,  while  his  family  were 
at  their  humble  home  shedding  tears  of 
regret  over  the  sad  downfall  of  the  husband 
and  father,  this  man— this  biped  —  is 
bedding  up  with  these  prostitutes.  Had  I 
the  command  of  language  to  stand  here  and 
express  my  contempt  of  this  thing,  I  could 
stand  until  the  dawn  of  the  resurrection- 
day,  and  then  say  less  than  he  merits.  If 
1  were  going  to  establish  a  hell  on  earth, 
and  invade  the  realms  of  darkness  for  one 
to  supervise  it,  I  would  leave  there  and 
come  back  here  and  take  defendant,  for  he 
is  a  fair  representative  of  the  Devil." 
Held,  ground  for  new  trial.  Stone  v.  State, 
22  Tex.  App.  185. 

Where  the  prosecuting  attorney  said, 
"  Will  you  believe  this  man,  this  person, 
who  has  told  so  many  lies,  and  who  has 
just  seen  the  shadow  of  the  gallows  ?  **  it 
was  held  v\oi  so  distinct  a  reference  to  a 
verdict  upon  a  former  trial  as  would  require 
a  reversal.  Boyle  v.  State,  105  Ind.  469 ; 
s.c,  2  West.  Rep,  788. 

1.  Berry  v.  State,  10  Ga.  511 ;  Saunders 
7'.  Baxter,  6  Heisk.  (Tenn.)  369. 

It  it  the  Duty  of  the  Presiding  Judge  to 
interfere  of  his  own  motion  to  prevent  a 
breach  of  the  privilege  of  counsel ;  and  if 
he  fail  to  do  so,  and  the  abuse  produce  the 
conviction,  so  that  injustice  resulted  there- 
from, it  is  the  duty  of  the  appellate  court 
to  award  a  new  trial.  Perkins  ?'.  Guy,  55 
Miss.  153;  Cavanah  7*.  State,  56  Miss.  299; 
Martin  v.  State,  63  Miss.  505.  But  the 
great  weight  of  authority  is  the  other  way, 
and  failure  to  so  interfere  is  not  ground  for 
a  new  trial,  —  St.  Louis,  etc.,  K.  Co.  v. 
Myrtle,  51  Ind.  566;  Gilhooly  v.  State,  58 
Ind.  182;  Tucker  v.  Henniker,  41  N.  H. 
317;  Davis  V,  State,  33  Ga.  98,  —  though 
the  court  may  interfere  of  its  own  accord, 
and  stop  counsel,  or  even  grant  a  new  trial, 
because  of  misconduct ;  and  such  action 
will  be  sustained  by  the  appellate  court 
unless  there  has  been  a  gross  abuse  of  dis- 
cretion. Kinnaman  7>.  Rinnaman,  71  Ind. 
417;  St.  Louis,  etc.,  R.  Co.  «\  Myrtle,  qi 
Ind.  566;  Farman  7/.  Lauman,  73  Ind.  56b; 
Forsyth  v.  Cothran,  61  Ga.  278. 

Commenting  on  Evidenee  at  Former  Trial. 
—  Under  the  rule  restricting  the  argument 
to  the  evidence,  it  is  improper  for  counsel 
to  comment  on  minutes  of  evidence  taken 
at  a  former  trial,  —  Martin  r.  Orndorff,  22 
•Iowa,  505 ;  Walker 7'.  State,  6  Blackf.  (Ind.) 
r  ;  State  v.  Whit,  5  Jones  (N.  C.)  L.  224,  — 
«)r  to  state  and  assume  as  a  fact  anv  thing 
that  has  not  been  proved  or  put  in  evi- 
dence. Bill  V.  People,  14  III.  432;  Wight- 
man  V.   Providence,    i    Cliff.   C.   C.  524; 


Rolfe  V.  Rumford,  66  Me.  J64 ;  s,  c,  4  Am. 
L.  T.  R^46i.  One  court  nas  gone  so  far 
in  enforcing  this  rule,  as  to  hold  that  where 
there  is  ng  evidence  legally  sufficient,  no 
argument  should  be  allowed.  Bankard  v. 
Baltimore  R.  Co.,  34  Md.  197.  However, 
this  cannot  be  so  in  criminal  cases  in 
those  States  where  counsel  are  allowed  to 
argue  the  law  as  well  as  the  facts  to  the 
jury.     Lynch  v.  State,  8  Ind.  541. 

Aa  not  pertinent  to  tlie  lane*  but  calim- 
lated  to  prejitdice  the  Caie,  it  has  been  held 
improper  for  counsel  to  refer  to  the  fact 
that  a  change  of  venue  was  taken,— Far- 
man  V,  Lauman,-  7  j  Ind.  568,  —  or,  in  a 
criminal  case,  that  defendant  failed  to  tes- 
tify,—  Long  V,  State,  j6  Ind  182,  — or 
that  he  had  not  called  as  witness  two 
accessories,  —  State  v.  Degonia,  69  Mo. 
485, — or  that  he  failed  to  produce  evi- 
dence of  good  moral  character,  —Fletcher 
V.  State,  49  Ind.  124;  State  v.  Lee,  66  Mo. 
165 ;  —  but  acts  showing  bad  faith  or  dis- 
honesty, appearing  in  the  record,  may  be 
commented  uix>n.  Cross  v.  Garrett,  35 
Iowa,  480. 

Attack  of  Character.  —  It  is  improper  to 
attack  the  opposite  party's  character  when 
he  has  not  been  impeached,  and  to  U5e 
language  tending  to  degrade  and  humiliate 
him,  —  Coble  i*.  Coble,  79  X.  C.  589;  s.  c, 
28  Am.  Rep.  33S,  —  but  it  is  proper  to 
allude  to  the  manner  and  change  in  coun- 
tenance of  a  party  while  testifying.  Huber 
V.  .State,  57  Ind.  ^1. 

Indiana  ^>ootnne.  -^  The  Supreme  Court 
of  Indiana  say  in  a  recent  case,  that  *'  to 
rigidly  require  counsel  to  confine  them- 
selves directly  to  the  evidence  would  be  a 
delicate  task,  both  for  the  trial  and  appel- 
late courts,  and  it  is  far  better  to  commit 
something  to  the  discretion  of  the  trial 
court,  than  to  attempt  to  lay  down  or  en- 
force a  general  rule  defining  the  precise 
limits  of  the  argument.  If  counsel  make 
material  statements  outside  of  the  evidence, 
which  are  likely  to  do  the  accused  injury, 
it  should  be  deemed  an  abuse  of  discretion 
and  a  cause  for  reversal ;  but  where  the 
statement  is  a  general  one,  and  of  a  char- 
acter not  likely  to  prejudice  the  cause  of  the 
accused  in  the  minas  of  honest  men  of 
fair  intelligence,  the  failure  of  the  court  to 
check  counsel  should  not  be  deemed  such 
an  abuse  of  discretion  as  to  require  a  re- 
versal." Combs  V.  State,  75  Ind.  215. 
Sec  also  McNabb  v.  Locknart,  18  Ga. 
495;  Haderlein  7/.  St.  Louis  R.  Co^  3  Mo. 
App.  6or ;  Winter  v,  Sass,  19  Kan.  JS7; 
Milliard,  New  Tr.  225-  If  the  coansd,'" 
summing  up,  misstate  the  evidence  to  the 
jury,  the  court  below  may  grant  a  ncwtrialj 
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The  prosecutor  may  comment  upon  the  appearance  of  defend- 
ant in  giving  his  testimony  where  the  defendant  has  elected  to 
testify.^  But  where  the  prosecuting  attorney  refers  to  the  fact 
that  the  defendant  hac  not  testified  in  his  own  behalf,  the  defend- 
ant  is  entitled  to  a  new  trial.* 

ZVnL  Charge  of  the  Court* —  i.  Questions  of  Law  and  Fact? 
a.  Reasonable  Doubt?     2.  Instmctions? 

XXjL  Setirement  and  DeliberatioiL  —  The  questions  governing  the 
retirement  and  deliberation  of  the  jury  in  a  criminal  case  are 
substantially  the  same  as  in  a  civil  action.* 

I.  Viewing  the  Premises.  —  The  statute  authorizing  the  jury 
to  inspect  the  place  in  which  any  material  fact  occurred,  is  con- 
stitutional, and  does  not  intend  that  the  view  of  the  premises  shall 
be  deemed  part  of  the  evidence,  but  that  the  view  may  be  had  for 
the  purpose  of  enabling  the  jury  to  understand  and  apply  the  evi- 
dence placed  before  them  in  the  presence  of  the  accused  in  open 
court ;  and  it  is  not  contemplated  that  the  judge  or  the  accused 
shall  accompany  the  jury.  It  is  proper  to  send  the  jury  at  the 
defendant's  request  to  make  such  inspection.* 

however,  their  refusal  to  do  so  is  not  the  Learned  v.  Hall,  133  Mass.  417;  Wood- 
subject  of   review  upon  a  writ  of  error,  ward  v,  Leavette,  107  Mass.  453. 
Thompson  v,  Barkley,  27  Pa.  St.  263.  Beferenee  to  a  Former  Trial  is  improper ; 
The  Bnle,  as  stated  in  Shular  v.  State,  but  if  the  court  checks  the  reference,  and 
I05lnd.  289;  s.c.,2  West.  Rep.801,806,  is,  the  speaker  immediately  desists,  it  is  not 
that  "  If  counsel  go  beyond  the  evidence,  ground  for  new  trial.    Petite  v.  People,  8 
and  bring  in  foreign  ana  improved  matters,  Colo.  ^i8 ;  s.  c,  9  Pac.  Rep.  622. 
courts  should  interfere ;  and  if  the  trial  S.  The  various  matters  naturally  falling 
court  does  not  interfere,  and  the  matter  ^nder  the  head  of  charge  of  the  court  in  . 
improperly  brought  before  the  jury  is  of  a  criminal   trials,  —  the  doctrine  relating  to 
material  character,  the  court  may  revise  Questions  of  fact  and  law ;  to  reasonable 
the  judgment.    But  it  is  not  every  violation  doubt,  and  the  instructions  which  maybe 
of  the  rules  governing  the  discussion  of  given  upon  request  of  either  party,  which  it 
causes  before  the  jury  that  will  entitle  the  was  originally   intended  to  treat   in   this 
complaining  party  to  have  the  verdict  set  place, — will  be  found  treated  under  "Charge 
aside;  for  if  the  statement  be  an  unimpor-  to  Jury,"  3  Am.  &  Eng.  Encyc.  of  L.  121, 
tant   one, or  one  not  likely  to  wrongfully  "Instructions,"  and  "Jury  Trials,"  to  be 
influence  the  jury,  the  verdict  will  be  up-  hereafter  treated  in  this  series, 
held."  4.  See,  for    a    full   discussion    of    this 

1.  Huber  v.  State,  57  Ind.  241.  subject,  tit.  "Jury  Trials,"  this  series. 

In  a  Proseention  for  Mnraer,   to  refer  5.  Shular  v.  State,  105   Ind.  281,  289; 

to  the  defendant  as  "a  murderer  "  is  not  s.  c,  2  West.  Rep.  801. 

<?round  for  reversal.    State  v.  Griffin,  87  The   Jury  viewing  the  Premisee.  —  In 

Mo.  608;  s.  c,  3  West.  Rep.  820.  the  recent  case  of  Shular  v.  State,  siipra, 

2.  Commonwealth  v.  Scott,  123  Mass.  the  Supreme  Court  of  Indiana  say,  "Our 
239;  Long  7^  State,  56  Ind.  12;  State  v,  statute  provides  that,  'whenever,'  in  the 
Ryan,  70  Iowa,  i  ^4.  opinion   of  the  court  and  with   the  con- 

Comment  on  railnre  of  Defendant  to  sent  of  all  the  parties,  it  is  proper  for  the 

testify.  —  Reference  to  the  fact  that  the  jury  to  have  a  view  of  the  place  in  which 

defendant  did  not  testify,  while  matter  for  any  material  fact  occurred,  it  may  order 

objection  at  the  time,  is  not  a  cause  for  them  to  be  conducted  in  a  body,  under  the 

taking  the  case  from  the  jury.    Common-  charge  of  an  officer,  to  the  place,  which 

wealth  V.  Worcester,  140  Mass.  58;  s.  c,  2  shall  be  shown  to  them  by  some  person 

New  Eng.  Rep.  38.  appointed  by  the  court  for  that  purpose. 

Commenting  npon  Abienee  of  DefendanVa  While  the  jury  are  thus  absent,  no  person, 

Witnen.  —  As  to  the  right  of  district  at-  other  than  the  officer  and  the  person  ap- 

torney  to  commit    upon  the  absence  of  pointed  to  show  them  the  place,  shall  speak 

one  of  defendant's  former  witnesses,  see  to  them  on  any  subject  connected  with  the 

Commonwealth  r.  Harlow,  1 10  Mass.  411;  trial.'    This   statute  does  not  intend  that 
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Photographs,  proved  to  be  accurate  representations  of  an  actual 
scene,  are  admissible  in  evidence  as  appropriate  aids  to  the  jury 
in  applying  the  evidence,  whether  it  relajtes  to  persons,  things,  or 
places.' 


the  view  of  the  premises  where  a  crime  was  •*  It  seems  to  us  that  it  was  to  enable  the 
committed  shall  be  deemed  part  of  the  jury,  by  a  view  of  the  premises  or  place, 
evidence,  but  intends  that  the  view  ma^  be  oetter  to  understand  the  evidence  and  corn- 
had  for  the  purpose  of  enabling  the  jury  prehend  the  testimony  of  the  witnesses 
to  understand  and  apply  the  evidence  respecting  the  same,  and  thereby  the  more 
placed  before  them  in  the  presence  of  the  intelligently  to  apply  the  testimony,  and  not 
accused  in  open  court.  Evidence  can  only  .  to  make  them  sUent  witnesses  in  the  case. 
be  delivered  to  a  jury  in  a  criminal  case  in  burdened  with  testimony  unknown  to  both 
open  court;  and  unless  there  is  a  judge  or  parties,  and  in  respect  to  which  no  oppor- 
judges  present,  there  can  be  no  court.  The  tunity  for  cross^xamination  or  correciion 
statute  does  not  intend  that  the  |udge  shall  of  error,  if  any,  could  be  afforded  either 
accompany  the  jury  on  a  tour  of  mspection.  party."  Clare  v,  Samm,  27  Iowa,  503: 
The  statute  expressly  provides  who  shall  Jeffersonville  M.  &  I.  R.  R.  Ca  v.  Bowen, 
accompany  the  jury,  and  this  express  pro-  40  Ind.  545;  Heady  v.  Vevay,  etc,  Tpke. 
vision  implies  that  all  others  shall  be  Co.,  52  Ind.  117;  Gagg  zr.  Vetter,  41  Ind. 
excluded  from  that  right  or  privilege.  It  228 ;  Indianapolis  t^.^cott,  72  Ind.  196; 
is  quite  clear  from  these  considerations  Shulart/.  State,  105  Ind.  289;  s.c,  2  West, 
that  the  statute  does  not  intend  that  the  Rep.  801.  Compare  Carroll  v.  State,  5 
defendant  or  the  judge  shall  accompany  Neb.  31 ;  State  v.  Bertin,  24  La.  An.  46; 
the  junr ;  and  it  is  equally  clear  that  the  Benton  v.  State,  30  Ark.  348. 
view  obtained  by  the  jury  is  not  fo  be  "  The  court  had  discretion  to  permit  Ac 
deemed  evidence.  Turning  to  the  author-  jury  to  view  these  physical  facts;  and  this 
ities,  we  shall  find  our  conclusion  well  was  neither  in  contemplation  of  the  act  nor 
supported.  The  statute  of  Kansas  is  sub-  otherwise  any  part  of  the  trial.  It  wai 
stantially  the  same  as  ours,  except  that  it  rather  a  suspension  of  the  trial  to  enable  the 
does  not,  as  ours  does,  require  the  consent  jury  to  view  the  ground,  etc,  that  thej 
of  all  of  the  parties;  and  in  a  strongly  might  better  understand  the  testimony, 
reasoned  case,  it  was  held  that  it  was  not  We  do  not  see  what  good  the  presence  of 
error  to  send  the  jury,  unaccompanied  by  the  prisoner  would  do,  as  he  could  neither 
the  defendant,  to  view  the  premises  where  ask  nor  answer  any  questions,  nor  in  any 
a  burglary  had  been  committed.  Brewer^  way  interfere' with  the  acts,  observations,  or 
y.,  by  whom  the  opinion  of  the  court  was  conclusions  of  the  jury.  If  he  had  desired 
prepared,  said,  in  speaking  of  the  statute,  to  see  the  ground,  that  he  might  be  assisted 
*  Nothing  is  said  in  it  about  the  presence  of  in  his  defence  by  the  knowledge  thus  ob- 
the  defendant,  the  attorneys,  the  officers  tained,  possibly  the  court  would  have 
of  the  court,  or  the  judge.  On  the  contrary,  granted  him  the  privilege ;  but  the  fact  that 
the  language  seems  clearly  to  imply  that  the  jury  went  upon  the  ground  withoot 
only  the  jury  and  the  officer  in  charge  are  being  accompanied  by  him,  is  no  good 
to  be  present.  The  trial  is  not  tempora-  reason  for  setting  asiae  the  verdict,  espe- 
rily  transferred  from  the  court-house  to  cially  as  he  neither  made  objection  nor 
the  place  of  view.  They  are  to  be  con-  asked  permission  to  accompany  at  the 
ducted  in  a  body  while  thus  absent  This  time.**  People  v,  Bonney,  19  Cal.'426. 
means  that  the  place  of  trial  is  unchanged,  1.  People  v.  Buddensiek,  103  N.  ¥.735: 
and  that  the  jury,  and  the  jury  only,  are  s.  c,  4  Cent.  Rep.  787. 
temporarily  removed  therefrom.  Just  as  PhotfMmphi  at  Brideaee. — The  court 
when  the  case  is  finally  submitted  to  the  say  in  People  v.  Buddensiek,  supra^  that 
jury,  and  they  retire  for  deliberation,  there  "  the  next  exception  brought  to  our  attention 
IS  simply  a  temporary  removal  of  the  jury,  is  the  use  In  evidence  of  a  photograph  of  the 
The  place  of  trial  is  unchanged;  and  premises.  It  was  taken  during  the  n-ial; 
whether  the  jury  retire  to  the  next  room,  or  but  it  appeared  that  the  part  represented 
are  taken  to  a  building  many  blocks  away,  was  in  the  same  condition  as  when  firslseen 
the  effect  is  the  same.  In  contemplation  of  by  the  witness  on  the  25ih  of  April,  or  soon 
law,  the  place  of  trial  is  not  changed.  The  after  the  structure  fell.  No  objection  was 
judge,  the  clerk,  the  officers,  the  records,  made  that  the  person  taking  the  picture  was 
the  parties,  and  all  that  go  to  make  up  the  not  competent  or  skilled  in  his  art,  northal 
organization  of  a  court,  remain  in  the  court-  the  then  condition  of  the  ruins  was  unim- 
room.'"  State  v.  Adams,  20  Kan.  311;  portant  as  throwing  light  upon  the  mannci 
Shular  v.  State,  105  Ind.  289;  s.  c,  2  West.  <»f  the  construction  of  the  buildings.  Itcs- 
Rep.  801.  hibited  the  surface,  condition,  and  state  of 
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Verdict —  i.  Return.  —  The  verdict  of  the  jury  in  criminal 
cases  is  to  be  considered  and  delivered  with  the  same  form  as  in 
civil  cases.  ^ 

2.  Polling  yury,  —  It  has  been  long  established,  that,  when  the 
jury  say  they  are  agreed,  the  court  may  examine  them  by  poll* 
And  the  defendant  has  the  right  to  require  that  the  jury  be  polled' 

3.  Recording  Verdict.  —  The  delivery  and  recording  of  the 
verdict  are  essential  to  its  validity,  because  it  is  not  perfected 
until  recorded.* 

4.  Impeachment. — A  verdict  may  be  impeached  for  (5)  Miscon- 
duct^ or  (6)  Separation  of  jury  during  the  trial ;  (7)  Setting  aside 
for  that  reason.* 

XZI  Xotion  for  Hew  Trial  —  Where  a  defendant  is  convicted 
upon  the  trial  of  an  indictment,  and  his  counsel  is  of  opinion  that 
the  proceedings  upon  the  trial  were,  in  some  respects,  irregular, 
or  that  the  conviction  is  illegal,  or  there  has  been  newly  discovered 
evidence,  he^may  make  a  motion  for  a  new  trial  upon  the  merits, 
because  of  the  irregularities,  or  on  the  ground  of  the  newly 
discovered  evidence.® 

1.  Grounds  for.  —  The  grounds  for  a  new  trial  are  (i)  newly  dis- 
coveted  evidence,  (2)  surprise,  (3)  irregularity  in  summoning  and 
returning  jurors,  (4)  bias  or  hostility  of  jurors,  (5)  tampering  with 
jury,  (6)  misconduct  of  the  jury,  (7)  that  the  verdict  is  against  the 
evidence,  (8)  that  the  verdict  is  against  the  law.' 

2.  Proceedings  on  Second  Trial. — Where  a  verdict  has  been 
rendered,  and  the  defendant  procures  a  new  trial,  he  can  be  tried 
at  the  new  trial  only  for  the  offence  charged  in  the  count  upon 
which  he  was  found  guilty  at  the  former  trial.^ 


the  wall ;  and  it,  no  doubt,  carried  to  the 
minds  of  the  jarors  a  better  image  of  the 
sobject-matter  concerning  which  negligence 
was  charged,  than  any  oral  description  by 
eye-witnesses  could  have  done.  Its  accu- 
racy as  a  faithful  representation  of  the  ac- 
tual scene  was  proven ;  and  in  such  a  case  it 
must  be  deemed  established  that  photo- 
graphic scenes  are  admissible  in  evidence 
as  appropriate  aids  to  a  jury  in  applying  the 
evidence,  whether  it  relates  to  persons, 
things,  or  places.  Cozzens  v.  Higgins,  I 
Abb.  Ct.  App.  Dec.  451 ;  Cowley  v.  People, 
83  N.  Y.  464;  Durst  V,  Masters,  L.  K.  i 
Prob.  Div.  373,  378. 

!•  I  Arch.  Cr.  Pr.  §  173,  note.  For  a 
full  discussion  of  this  suljject,  see  the 
titles,  "Jury  Trials  "  and  "  Verdict,"  to  be 
hereafter  treated  in  this  series. 

2.  See  Watts  v.  Brains,  Cro.  Eliz.  778. 

The  Object  of  poUing  the  Jury  is  to  ascer- 
tain whether  the  verdict  returned  by  the 
foreman,  in  behalf  of  himself  and  the  rest, 
is  really  concurred  in  by  the  others.  State 
V.  Bogain,  12  La.  An.  264;  State  v,  John, 
8  Ired.  (N.  C.)  L.  330. 


Although  a  juror  has  consented  to  a  ver* 
diet,  and  even  where  it  is  in  writing,  and 
he  has  signed  it,  yet  he  has  the  right  to 
deny  it  at  any  time  before  it  is  recorded. 
See  Burk  v.  Commonwealth,  5  f.  J.  Marsh. 
(Ky.)  675;  Rex  v.  Parkin,  i  Moody,  45; 
Hale's  P.  C.  299. 

8.  People  V.  Perkins,  i  Wend.  (N.  Y.) 
91. 

4.  3  Robinson's  Cr.  Pr.  268 ;  2  Arch.  Cr. 
Pr.     ;  See  tit.  "  Verdict,"  this  series. 

6.  ViJe  "  Verdict,"  loc.  cit. 

6.  See  a  full  discussion  of  this  question 
in  tit.  **  New  Trials,"  in  this  series. 

7.  See  "  New  Trials,"  he.  cit. 

8.  State  V.  McNaucht,  36  Kan.  624. 
The  Texas  Criminu  Code. —  Article  783, 

which  declares  that  "  the  effect  of  a  new 
trial  is  to  place  the  cause  in  the  same  posi- 
tion in  which  it  was  before  any  trial  had 
taken  place,"  does  not  apply  in  cases  ad- 
mitting of  degrees  where  a  party,  having 
been  convicted  of  a  lesser  degree,  is  ac- 
corded a  new  trial.  In  such  cases  the  rule 
is,  that  the  case  stands  for  trial  upon  the 
degree  for  which  the  conviction  was  had» 


4  C.  of  L.  -  56 
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A  second  trial  is  a  re-examination  of  the  issue  in  the  same 
court ;  and  the  former  verdict  shall  not  be  referred  to  on  the  sub- 
sequent trial,  either  in  the  evidence  or  the  argument  This  rule 
is  applicable  to  new  trials  granted  by  the  court  in  which  the 
accused  was  tried,  and  trials  had  on  the  reversal  of  a  judgment 
by  this  court,  and  remanded  for  another  trial  to  the  court  which 
rendered  the  judgment.^ 

ZXn.  Jadgmant — i.  Arrest  of  yudgment  —  After  the  ju^ 
have  rendered  their  verdict,  and  before  the  sentence  of  the  court 
is  pronounced,  the  defendant  may  move  in  arrest  of  judgment  for 
all  defects  or  matters  of  objection  which  are  not  cured  by  verdict* 

2.  Sentence.  —  After  the  verdict  of  the  jury  has  been  duly 
returned  and  recorded  by  the  clerk,  if  no  motion  in  arrest  of 
judgment  has  been  granted,  the  court  proceeds  to  sentence  the 
prisoners.^ 

a.  Suspension  of  Sentence,  —  In  those  cases  where  a  motion  in 
arrest  of  judgment  has  been  allowed,  the  passing  of  sentence  by 
the  court  will  be  suspended.* 

b.  Fines  and  Costs,^  — 

akAHi.  Error  and  AppeaL  —  As  a  rule,  the  only  way  in  which 
judgment  can  be  reversed  is  by  writ  of  error,*  though  such  writ 
is  not  necessary  if  the  objection  is  to  some  matter  dehors^  or 
foreign  to  the  record,  as  it  judgment  be  given  by  persons  who 
have  no  authority.' 


and  the  degrees  inferior  thereto,  and  that, 
with  respect  to  such  degrees,  the  case 
stands  as  if  no  previous  trial  had  been  had. 
Robinson  v.  State,  21  Tex.  A  pp.  i6a 

1.  State  V.  Lcabo,  89  Mo.  247 ;  s.  c,  5 
West.  Rep.  401. 

The  prosecuting  attorney  in  a  criminal 
case  is  equally  bound  by  the  rule  that  pro- 
hibits attorneys,  in  their  arguments  before 
the  jury,  from  commenting  on  the  evidence 
of  defendant  as  a  witness,  or  making  ob- 
jectionable allusions  to  the  verdict  in  a  for- 
mer trial ;  but  this  alone  is  not  a  sufficient 
ground  for  reversal.  State  v,  Leabo,  89 
Mo.  247;  s.  c,  5  West.  Rep.  401. 

«.  I  Arch.  Cr.  Pr.  §  178.  See  a  full  dis- 
cussion of  the  various  questions  relating  to 
judgments  and  arrest  of  judgment  under 
the  title  "Judgment"  in  this  series. 

3.  The  formalities  and  other  matters 
pertaining  to  the  passing  of  sentence  upon 
the  prisoner  will  be  found  fully  treated 
under  the  title  "  Sentence,"  this  series. 

4.  See  title  "  Sentence,*'  loc,  ciL 

5.  See  that  title. 

6.  As  a  rule,  an  appeal  does  not  lie  in  a 
criminal  case.     Harris,  Cr.  L.  467. 

7.  Harris.  Cr.  L.  468. 

A  Writ  of  Error  is  a  writ  directed  to  an 
inferior  court  which  has  given  judgment 
against  the  defendant,  reauiring  it  to  send 
up  the  record  and  proceedings  of  the  indict- 


ment in  question  to  the  Queen's  Bench 
division,  for  that  court  to  examine  whether 
the  errors  alleged  took  place,  and  to  affirm 
or  reverse  the  judgment  of  the  mferior 
court.  It  must  oe  grounded  on  some  sab- 
stantial  defect,  apparent  on  the  face  of  tht 
record,  as  if  the  indictment  be  had  in 
substance,  or  the  sentence  be  ill^al.  It 
will  never  be  allowed  for  a  formal  defect. 

If  judgment  is  affirmed,  the  defendant 
may  be  at  once  committed  to  prison;  and 
if  he  does  not  surrender  within  four  days,  a 
iudge  may  issue  a  warrant  for  his  apprc 
hension. 

If  judgment  is  reversed,  all  the  former 
proceedings  are  null  and  void,  and  the  de- 
fendant is  in  the  same  position  as  if  he 
had  never  been  charged  with  the  offence ; 
therefore,  he  may  be  indicted  again  on  the 
same  ground. 

In  the  interval  before  the  result  of  the 
proceedings  in  error  is  known,  in  cases  of 
misdemeanor,  the  defendant  is  discharged 
from  custody  on  entering  into  the  recogn^ 
zances  with  sureties  required  by  the  acts 
mentioned  below :  in  felonies  he  remains 
in  custody.     Harris,  Cr.  L.  469. 

The  Ameriean  Doetrin*  has  been  sum- 
marized by  Judge  Force  in  his  edition  of 
Harris's  Criminal  Law  (pp.  411-^16)  as 
follows :  — 

"  The  judgment  upon  a  vcrdid  ol  con- 
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viction  can  l^e  reviewed  by  the  proper 
appellate  court.  The  proceeding,  varying 
in  form,  and  called  by  different  names  in 
the  different  States,  is  everywhere  sub- 
stantially the  same.  In  Illinois  and 
Michigan,  the  proceeding  is  called  writ  of 
error ;  in  Ohio,  petition  in  error ;  in  Ken- 
tucky, Indiana,  and  Illinois,  it  is  called 
appeaJ.  In  all,  the  object  of  the  proceeding 
is  to  transmit  the  record  of  the  trial  court 
to  the  appellate  court,  in  order  that  the 
app>ellate  court  may  determine  if  there  is 
error  in  the  record,  to  the  prejudice  of  the 
plaintiff  in  error  or  appellant,  and  thereupon 
render  appropriate  judgment. 

•'  In  Ohio,  m  any  criminal  case,  a  judg- 
ment of  a  court  or  officer  inferior  to  the 
court  of  common  pleas  may  be  reviewed  in 
the  court  of  common  pleas ;  judgment  of 
any  court  inferior  to  the  district  court  may 
be  reviewed  in  the  district  court ;  and  the 
juf^ment  of  any  court  inferior  to  the  Su- 
preme Court  may  be  reviewed  in  the 
Supreme  Court. 

**  The  plaintiff  in  error  files  his  petition 
in  error  with  a  transcript  of  the  record  in 
the  appellate  court.  Petition  in  error  can- 
not be  filed  in  the  Supreme  Court,  without 
an  allowance  b^  the  Supreme  Court  or  a 
judge  thereof ;  in  capital  casts,  the  allow- 
ance must  he  by  the  court  or  by  two  judges 
thereof.  Upon  hearing,  the  court  may 
affirm  the  judgment,  or  reverse  it,  in  whole 
or  in  part,  and  order  the  accused  to  be 
discharged,  or  grant  a  new  trial.  74  Ohio 
L.  359-361. 

"  In  Kentucky,  the  court  of  appeals  has 
appellate  jurisdicnon  in  all  cases  of  felony, 
and  also  in  penal  actions  and  prosecutions 
for  misdemeanors,  where  the  judgment  is 
for  a  fine  exceeding  fifty  dollars  or  impris- 
onment exceeding  thirty  days.  The  circuit 
court  has  appellate  jurisdiction  from  the 
judgments  of  inferior  tribunals,  where  the 
sentence  is  a  fine  of  twenty  dollars  or  more, 
or  is  imprisonment.  Where  an  appeal  is 
taken  to  the  circuit  court,  the  defendant 
files  in  the  circuit  court  a  copy  of  the  sum- 
mons or  warrant,  and  of  the  judgment, 
together  with  a  statement  of  the  costs ;  and 
the  case  is  tried  in  the  circuit  court  as  if 
no  judgment  had  been  rendered. 

*•  Where,  after  judgment  in  the  circuit 
court,  the  defendant,  at  the  same  term, 
prays  an  appeal,  the  appeal  is  granted  as  a 
matter  of  right.  The  appeal  is  perfected 
by  lodging  in  the  clerk's  office  of  the  court 
of  appeals,  within  sixty  days  after  the  judg- 
ment, a  certified  transcript  of  the  record. 
The  clerk  issues  a  certificate  that  the  appeal 
has  been  taken,  but  no  summons  or  notice 
is  necessary.  A  judgment  of  conviction 
must  be  reversed  for  any  error  of  law,  to 
the  defendant's  prejudice,  appearing  on  the 
record.  But  it  shall  npt  be  reversed  for 
error  in  instructing  or  refusing  to  instruct 


the  jury,  unless  the  bill  of  exceptions  con- 
tains all  the  instructions  given  to  the  jury. 
Crim.  Code,  title  9. 

*'  It  is  provided  in  the  chapter  on  Bills  of 
Exceptions,  that  decisions  ot  a  court  upon 
challenges  to  the  panel,  and  for  cause,  upon 
motions  to  set  aside  an  indictment,  and 
upon  motions  for  new  trial,  shall  not  be  sub- 
ject to  exception.    Crim.  Code,  tit.  9,  §  281. 

"In  Indiana,  an  appeal  to  the  Supreme 
Court  can  be  taken  as  a  matter  of  right,  by 
the  defendant,  from  any  judgment  against 
him.  It  must  be  taken  within  one  year 
after  the  rendering  of  the  judgment.  It  is 
taken  by  serving  on  the  clerk  of  the  trial 
court  notice  that  the  defendant  appears, 
and  a  similar  notice  upon  the  prosecuting 
attorney.  The  appellate  court  must  give 
judgment  without  regard  to  technical  errors 
or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties,  and  may 
reverse,  affirm,  or  modify  the  judgment 
appealed  from,  and  may,  if  necessary,  order 
a  new  trial.  Rev.  Stat.  (1876)  vol.  2,  pp. 
410-412. 

*'  In  Illinois,  in  capital  cases,  the  party 
aggrieved  by  manifest  and  material  error 
appearing  on  the  record  may  be  relieved 
by  writ  of  error,  if  the  writ  be  allowed  to 
issue  by  the  Supreme  Court  in  session,  or 
by  a  juage  thereof  in  vacation.  In  all  other 
cases,  a  writ  of  error  is  a  writ  of  right,  and 
is  issued  of  course.  Rev.  Stat.  (1877)  p. 
409.  The  jury,  in  criminal  cases,  is  judge 
of  law  and  fact.  Ibid.  p.  405.  But  the 
defendant  may  except  to  any  ruling  or  de- 
cision of  the  judge,  as  in  civil  cases,  —  Ibid, 
p.  406,  —  and,  hence,  may  except  to  the 
court's  overruling  a  motion  for  new  trial. 
Ibid.  p.  742. 

•*  The  provisions  for  appeal  in  Iowa  are 
substantially  the  same  as  in  Indiana.  Rev. 
Stat.  (1873)  PP-  696-699.  In  Iowa,  if  the 
judge  to  whom  a  bill  of  exceptions  is  ten- 
dered does  not  sign  it  within  a  day,  it  may 
be  signed  and  sworn  to  by  two  or  more 
attorneys  or  officers  of  the  court,  or  disin- 
terestea  by-standers,and  filed  with  the  clerk, 
and  thereupon  becomes  part  of  the  record. 
Ibid.  p.  692. 

"  In  Michigan,  no  writ  of  error,  upon  a 
judgment  of  conviction  for  treason  or  for 
murder  in  the  first  degree,  issues,  unless 
allowed  by  one  of  the  justices  of  the  Su- 
preme Court,  after  notice  to  the  attorney- 
general.  In  all  other  cases,  the  writ  issues 
as  a  matter  of  course.  All  proceedings 
upon  writs  of  error  are  to  be  according  to 
the  course  of  the  common  law,  as  modified 
by  practice  and  usage  in  the  State,  and  by 
such  general  rules  as  may  be  made  by  the 
Supreme  Court.  Rev.  Stat.  (1871)  pp.  1969, 
1970. 

"  In  Ohio,  Kentucky,  Indiana,  and  Iowa, 
the  State,  as  well  as  the  defendant,  can 
take  a  case  by  petition  in  error  or  by  7.ppeal 
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1.  Rights  of  State,  —  In  a  criminal  prosecution,  under  the  stat- 
ute,  the  State  is  only  allowed  an  appeal  from  the  judgment  of  the 
trial  court,  sustaining  a  motion  to  quash  an  indictment,  or  from 
its  judgment  sustaining  a  demurrer  thereto.^ 

2.  Time  to  Appeal,^  —  Where  a  statute  furnishes  an  adequate 
remedy  for  the  review  of  decisions  in  criminal  cases,  it  alone 
must  be  looked  to  for  guidance  on  that  subject* 

A  statute  which  requires  an  appeal  to  be  taken  immediately 
after  conviction  will  not  be  so  literally  construed  as  to  have  the 
effect  of  denying  to  defendant  the  right  of  appeal.* 


to  the  appellate  coart.  In  Indiana,  the 
State  can  appeal  only  upon  a  judgment 
for  the  defendant,  on  quashing  or  setting 
aside  an  information  or  indictment ;  upon 
an  order  of  court  arresting  the  judgment ; 
or  upon  a  question  reserved  by  the  State. 
Upon  such  appeal  in  Indiana,  the  Supreme 
Court  can  reverse  a  judgment  quashing  or 
setting  aside  an  indictment  or  information, 
or  an  order  arresting  judgment;  but  in  all 
other  cases  of  appeal  by  the  State,  the  de- 
cision of  the  Supreme  Court  only  settles 
the  question  of  law  reserved,  but  does  not 
affect  the  judgment  rendered  in  the  case. 
Rev.  Stat.  (1876)  vol.  2,  p.  411.  In  Ken- 
tucky, a  judgment  in  favor  of  the  defendant 
whicn  operates  as  a  bar  to  a  future  prose- 
cution for  the  offence  cannot  be  reversed 
by  the  court  of  appeals.  Crim.  Code,  §  339. 
In  such  cases  in  Kentucky,  and  in  all  cases 
in  Ohio  and  Iowa,  the  juagment  of  the  ap- 
pellate court  has  no  enect  upon  the  judg- 
ment rendered  below,  but  only  settles  for 
future  cases  the  law  upon  the  questions 
considered. 

''Judgments  in  criminal  cases  in  the  fed- 
eral courts  are  final,  and  are  not  subject  to 
review  by  proceeding  in  error  or  an  appeal. 
The  district  court  must  remit  every  mdict- 
ment  found  therein  for  a  capital  offence, 
and  may  remit  any  indictment  involving 
difficult  and  important  questions  of  law  to 
the  circuit,  court;  whereupon  the  circuit 
court  proceeds  as  if  the  indictment  had 
originally  been  found  therein.  Rev.  Stat, 
p.  192.  When  the  judges  of  a  circuit 
court  are  divided  in  opinion  upon  any 
question  in  a  criminal  proceeding,  the  point 
shall,  on  request  of  either  party,  be  certified 
to  the  Supreme  Court.  But  this  shall  not 
prevent  the  cause  from  proceeding,  if,  in 
the  opinion  of  the  court,  further  proceed- 
ings can  be  had  without  prejudice  to  the 
merits.  Rev.  Stat.  p.  117.  If  the  circuit 
or  district  court  render  judgment  without 
having  jurisdiction,  the  defendant  can  be 
discharged  by  the  Supreme  Court  on  ha- 
beas corpus.  Ex  parte  Lange,  85  U.  S.  (18 
Wall.)  163;  bk.  2r,  L.  ed.  872." 

1.  State  V,  Stegman,  90  Mo.  486;  s.  c, 
8  West.  Rep.  210. 


The  defendants  pleaded  hi  abatement, 
that  no  such  person  as  Many  Blue,  by 
whom  the  affidavit  purported  to  be  signed 
and  sworn  to,  existed  at  the  time  it  was> 
made,  but  that  the  person  who  signed  and 
swore  to  it  was  one  Henry,  alias  Harr^- 
Little.  A  demurrer  was  overruled  to  the 
plea ;  and  the  State  refusing  to  reply,  or 
plead  further,  it  was  ordered  by  the  court, 
that  the  defendants  be  discharged  from 
custodv,  and  that  **  they  go  hence  without 
delay.  Thereupon  the  State  appealed  to 
this  court,  and  the  order  of  the  circuit 
court  was  reversed.  State  v.  Cooper,  96 
Ind.  331;  State  ».  Cooper,  103  Ind.  75; 
s.  c,  I  West.  Rep.  135. 

8.  For  a  full  discussion  of  time  of 
appeal  in  both  ci\nl  and  criminal  cases, 
see  tit.  "  Appeal,"  1  Am.  &  Eng.  Enqrc.  of 
L.  616,  et  seq, 

8.  Well's  Case,  2  Me.  322 ;  People  r. 
Carnal,  6  N.  Y.  463 ;  People  v.  Clark,  7 
N.  Y.  385;  Bish.  Cr.  Proc  §  1401 ;  Frazrer 
V.  Sute,  106  Ind.  564 ;  s.  c,  4  West  Rep. 
711.  N 

4.  State  V,  Herman,  20  Mo.  App.  54S; 
s.  c,  3  West.  Rep.  786;  Suiei^.  Andrews, 
76  Mo.  loi. 

Thus,  where  defendant  was  convicted 
late  at  night  for  illegally  selling  intoxicating 
liquors,  and  was  inunediatelv  placed  ander 
arrest  on  another  charge  ot  the  same  na- 
ture, his  demand  for  an  appeal  made  next 
day  immediately  after  his  trial  on  the  la^ 
charge  was  in  time.  State  v.  Herman,  20 
Mo.  App.  348  ;  s.  c,  3  West.  Rep.  786. 

In  Caldwell  v.  Hawkins,  46  Mo.  263,  it 
is  held  that  the  duty  of  filing  the  transcript 
in  proper  time  is  a  personal  dutydevolvii^g 
on  the  ap]>ellant,  and  he  cannot  transfer  it 
to  the  clerk ;  nor  will  it  avail  the  appellant 
that  he  had  several  times  asked  the  circuit 
clerk  to  make  it  out  and  send  it  op,  and 
that  the  latter  had  promised  to  do  so.  TV 
Supreme  Court  adds  that  the  statutory  doty 
of  the  appellate  court  in  such  a  case  is 
"  plain  ana  imperative,  and  cannot  be  dis- 
pensed with."  The  present  case  is,  if  p«^ 
sible,  stronger  against  the  apjiellantJi, since 
it  appears  that  only  one  request  w-as  made 
of  the  clerk.    State  ».  Caldwell,  21  Mo. 
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3.  When  Appeal  lies,  —  The  right  of  appeal  in  a  capital  case  is 
necessarily  coincident  with  that  of  a  stay  of  execution,  until  that 
appeal  can  be  heard.  ^ 

No  appeal  lies  for  merely  formal  errors.* 

One  who  pleads  guilty,  and  voluntarily  pays  the  fine,  cannot 
appeal.' 

Where  an  appeal  upon  a  constitutional  question  was  taken  to 
the  appellate  court,  it  was  properly  dismissed.* 

The  finding  of  the  court  on  the  issue  raised  on  motion  for 
change  of  venue  was  conclusive,  unless  it  appears  that  palpable 
injustice  has  been  done,  or  there  has  been  an  abuse  of  judicial 
discretion  in  refusing  the  application,  which  does  not  appear  in 
this  case.'^ 

Where,  upon  a  fomfer  writ  of  error,  the  indictment  was  held  to 
be  sufficient,  that  decision  is  conclusive  in  all  future^roceedings.® 

On  a  judgment  of  the  criminal  court  sustaining  a  demurrer  to 
an  indictment,  the  United  States  has  no  right  of  appeal  to  the 
general  term.'' 


A  pp.  645;  s.  c,  4  West.  Rep.  301 ;  State  v. 
Chapman,  48  Mo.  218. 

Bill  of  Ezeeptions :  Power  of  Proteeuting 
Attorney.  —  Under  Indiana  Rev.  Stat.  § 
1847,  ^  prosecuting  attorney  has  no  power 
to  6x  the  time  in  the  first  instance,  or  to 
extend  the  time  after,  within  which  a  bill 
of  exceptions  m  a  criminal  prosecution 
must  be  prepared,  signed,  and  filed.  Bart- 
ley  v.  State,  III  Ind.  358;  s.  c.  9  West. 
Rep.  814 

Indiana  Sey.  Stat.  1881,  §  1847,  which 
constitutes  a  part  of  our  present  Criminal 
Jode,  is  as  follows:  "All  bills  of  excep- 
tions in  a  criminal  prosecution  must  be 
made  out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  such  time 
thereafter  as  the  judge  may  allow,  not  ex- 
ceeding sixty  days  from  the  time  judgment 
is  rendered;  and  they  must  be  signed  by 
the  judge,  and  filed  by  the  clerk."  The 
power  of  the  court,  therefore,  to  extend 
the  time  within  which  tlie  bill  of  excep- 
tions may  be  filed,  after  the  close  of  the 
term,  is,  in  a  criminal  cause,  limited  to 
sixty  days  alter  judgment  is  rendered.  A 
prosecuting  attorney  may,  when  further 
appearing  in  a  criminal  cause,  withhold 
any  objection  to  a  bill  of  exceptions  on 
account  of  its  not  having  been  filed  in 
time ;  but  he  has  no  power  to  fix  the  time 
in  the  first  instance,  or  to  extend  the  time 
after,  and,  consequently,  cannot  enter  into 
.iny  agreement  concerning  such  extension 
of  time  which  would  be  binding  upon  any 
other  person  or  tribunaL  If  he  has  the 
power  to  extend  the  time  beyond  the  statu- 
tory limit  of  sixty  days,  he  has,  in  that 
respect,  an  authority  greater  than  i.*?  con- 
ferred upon  the  court,  and  no  such  claim 

s.^. 


of  authority  on  his  part  either  has  been 
or  will  be  asserted. 

1.  State  V.  Pagels,  92  Mo.  300;  s*  c,  10 
West.  Rep.  288. 

Insanity:  Continuance.— The  fact  that 
a  defendant  on  the  trial  relied  on  the  de- 
fence of  insanity,  would  not  render  suffi- 
cient an  affidavit  for  continuance  filed  before 
the  trial  commenced,  which  stated  facts  to 
be  proved  by  absent  witnesses,  tending  to 
show  that  he  was  insane.  The  relevancy 
of  the  statement  in  the  application  to  the 
issue  joined  must  always  appear.  State  v. 
Pagels,  92  Mo.  300;  s.  c,  10  West  Rep. 

2.  Harris,  Cr.  L.  467. 
Formal  Defects.  —  A  conviction  will  not 

be  reversed  for  a  mere  formal  defect  in  the 
indictment  which  might  have  been  amended 
in  the  court  below,  or  might  be  amended  in 
this  court.  Davis  v.  Commonwealth  (Pa.), 
4  Cent.  Rep.  711. 

8.  State  V,  Barthe  (La.  An.),  March, 
1887. 

4.  Williams  v.  People,  118  III.  444;  8.C., 
6  West.  Rep.  355. 

6.  State  V,  Guy,  69  Mo.  431;  State  v, 
Whitton,  68  Mo.  91 ;  State  v.  Wilson,  85 
Mo.  134 ;  State  v.  Hunt,  91  Mo.  490^  491 ; 
s.  c,  8  West.  Rep  625,  627. 

6.  Tucker  v.  People,  122  III.  ;  11 
West.  Rep.  765. 

7.  United  States  v.  Phillips  (D.  C),  4 
Cent.  Rep.  617. 

The  court  say,  **  This  q^uestion  is  to  be 
determined  solely  by  an  mterpreution  of 
the  statute,  for  it  is  a  settled  doctrine  that 
the  right  of  appeal  rests  with  the  legisla^ 
ture  alone.  If  the  statute  is  silent  on  the 
subject,  it  leaves  the  complaining  pvty 
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The  court  cannot  review  the  action  of  trial  courts  upon  unsup- 
ported allegations  in  motions  for  new  trial.  ^ 

Where  no  objections  were  made  or  saved  at  the  trial,  or  in  the 
motion  for  a  new  trial,  it  is  too  late  to  raise  that  objection  for 
the  first  time  on  appeal.* 

4.  Bill  of  Exceptions.  —  Regarding  bills  of  exceptions,  (a)  As- 
signment of  Errors^  and  (p)  Technical  Errors^  see  title  "  Bills  of 
Exceptions,"  2  Am.  &  Eng.  Encyclopaedia  of  Law,  218. 

5.  Record  and  Transcript.^ 

6.  Review  on  Appeal.  —  a.  What  considered.  —  The  subject  of 
revijBw  on  appeal,  and  what  is  open  to  the  consideration  of  the 
court,  has  heretofore  been  treated  in  this  series.* 


unrelieved,  since  the  grant  o£  appeal  in 
terms  to  one  party  necessarily  by  the  ex- 
pression of  that  grant  confers  no  such  right 
upon  the  other. 

1.  State  V.  Jewell,  90  Mo.  467 ;  s.  c,  8 
West.  Kep.  691. 

%  Sute  V,  Marsha],  36  Mo.  400;  State 
V.  Pints* 64  Mo.  317;  State  t/.  Preston,  77 
Mo.  294;  State  v.  Williams,  77  Mo.  310; 
State  vl  Burnett,  81  Mo.  119;  State  v. 
McDonald,  85  Mo.  539;  State  v.  Burk,  89 
Mo.  635 ;  s.  c,  6  West.  Rep.  669. 

Biiomioii  of  donrt.  — The  action  of  the 
judge  of  the  criminal  court,  in  determining 
whether  the  official  stenographer  "shall 
attend  upon  the  said  court  'Hn  given  cases, 
is  not  a  subject  of  review  on  appeal,  and 
furnishes  no  ground  for  reversal  of  the 
judgment.  State  v.  Pagels^  92  Mo.  300; 
s.  c,  10  West.  Rep.  288. 

Bavarsal  for  FaUnre  to  instrnot.  —  It  is 
only  where  a  proper  and  material  instruc- 
tion covering  some  omitted  matter  of  law 
has  been  requested  and  refused,  that  the 
judgment  will  be  reversed  for  a  failure  to 
mstruct  as  to  such  omitted  matter.  Rol- 
lins v.  State,  62  Ind.  46;  Adams  v.  State, 
65  Ind.  565;  Powers  v.  State,  87  Ind.  144; 
Ireland  v  Emerson,  91  Ind.  i  ;  Fitzgerald 
V,  Goff,  99  Ind.  28;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Grantham,  104  Ind.  353 ;  s.  c, 
2  West  Rep.  280;  Louisville,  N.  A.  & 
C.  R.  Co.  V,  Jones,  108  Ind.  551  ;  s.  c, 
7  West.  Rep.  3V,  Cline  v,  Lindsey,  no 
Ind.  337;  s.  c,  9West.  Rep.  218;  Rauckt/. 
State,  1 10  Ind.  384 ;  s.  c,  9  West.  Rep.  197. 

Voisaaoo :   Booognisanoo Where     a 

party  has  been  convicted  of  maintaining 
a  common  nuisance  in  an  inferior  court,  and 
appeals  to  the  Superior  Court,  and  enters 
into  a  recognisance  to  appear  on  the  first 
term  of  the  Superior  Court,  the  fact  that  a 
statute  was  passed  after  the  appeal  taken, 
changing  the  term  of  the  Superior  Court 
from  the  second  Monday  in  the  month  to 
the  first  Monday  in  the  month,  in  no  way 
prejudices  defendant,  nor  is  it  a  ground  for 


^ 


dismissing  the  complaints.  Commonwealth 
V.  Parker,  140  Mass.  439;  s.  c,  i  New  Eng. 
Rep.  722.  See  Jones  v.  Robbins,  74  Mass. 
'8  Gray)  320,  349;  Lewis  v.  Robbins,  95 
'ass.  (13  AllenMw. 

Ezelnsion  of  tividene*:  Whsii  eondL  — 
Where  an  excluded  fact  is  afterwards  fully 
proved  on  the  same  trial,  this  cures  any 
error  in  the  exclusion.  People  v.  Clark. 
102  N.  Y.  735;  s.  c,  3  Cent.  Rep.  8oi ; 
Graham  v.  People,  115  111.  566;  s.  c,  2 
West.  Rep.  897. 

Although  evidence  given  on  a  criminal 
trial  was  mcompetent,  unless  objection  was 
made  and  exception  taken  to  its  introduc- 
tion, this  court  is  precluded  from  examin- 
ing the  question. 

Unless  this  court  can  sec  that  the  find- 
ing of  the  jury  in  a  criminal  case  is  sc) 
contrary  to  the  evidence  as  to  hnpress  tiie 
court  with  the  belief  that  the  verdict  is 
the  result  of  passion  or  prejudice,  this 
court  will  not  disturb  it. 

Although  the  verdict  is  not  supported 
by  the  evidence,  this  court  cannot  reverse 
the  judgment  for  that  reason,  unless  the 
bill  of  exceptions  shows  that  a  motion  was 
made  in  the  court  below  for  a  new  trial  on 
that  account :  a  mere  entry  of  the  same  b\ 
the  cleric  in  the  record  is  insufficicnL 
Graham  v.  People,  115  111.  566;  s.  c,  2 
West.  Rep.  897. 

S.  Regarding  the  record  and  transcript 
on  error  or  appeal,  how  made,  when  made, 
and  what  must  contain,  see  titles, "  Appeal," 
I  Am.  &  Eng.  Encyc  of  L.  617.623,618; 
"Error,"  "Record,^  "  Transcript,**^  here 
after  treated  in  this  series. 

The  failure  of  the  clerk,  upon  request, 
to  make  out  and  transmit  to  the  clerk  of 
the  appellate  court  a  transcript  of  the 
record  within  the  proper  time,  is  not  good 
cause  for  refusing  to  affirm  the  judgment. 
State  V.  Caldwell,  21  Mo.  App.64SJ  s-c. 
4  West  Rep.  joi.  • 

4.  See  I  Am.  &  Eng.  Encyc.  of  L 
616. 
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CROPPER— CROPS.  QiQviiig  0i6$l. 

CBOFPER.  (See  Crops.)  —  One  who  is  hired  to  work  land, 
receiving  for  his  compensation  a  part  of  the  land.  He  is  not  a 
tenant :  he  has  no  estate  in  the  land,  but  receives  his  share  of  its 
fruits  as  the  price  of  his  labor.  The  possession  is  still  in  the 
owner  of  the  land,  who  alone  can  maintain  trespass.  Nor  has  the 
owner  the  remedy  of  distress,  for  the  property  and  possession  of 
the  crop  also  are  in  him  ;  the  possession  of  the  cropper  being  that 
of  a  servant,  who  gains  no  property  in  his  share  of  the  crop  until 
the  division,  which  is  made  by  the  landlord.^ 

CBOPS.  —  See  also  Lanlord  and  Tenant. 

I.  Definition,  887.  4-  Letting  on  Shares,  S95. 

a.  Growing  Crops,  887.  (<»)  Tenancy  in  Common^  896. 

{fl)  Real  or  Personal  Property,  887.  </)  ^^^^  ^''^  if^'f^^  ^V 

ii!\  jP.-^/v^.  ««,  -r     •»      #  ^^j  Croppers:  Master  and  ServasU^^f^ 

{b)RipeCrcps,99i.     ^     .     ^  .  _  ^  .   (d)  Partnership,  ^, 

{e)  Personalty  so  as  to  be  Subject  to  ^^j  Husband  Jnd  Wife,  901. 

Execution,  892.  ^^  Statutory  Lien  on  Crops,  901. 
3.  Statute  of  Frauds,  893.  (a)  By  landlord,  901. 

{a)  Fructus  Industriales,  893.  {b)  tor  Advances,  902. 

\b)  Fructus  Naturales,  894.  6.  Mortgage. of  Growing  Crops,  902. 

L  Definition.  —  A  crop  is  the  harvested  products  of  grain  and 
other  cultivated  plants ;  and  also  those  plants  while  growing.* 

2.  Growing  Crops.  —  {a)  Real  or  Personal  Property,  —  Growing 
crops,  before  maturity  and  unsevered  from  the  soil,  are  part  and 
parcel  of  the  land  on  which  they  grow,  and  pass  with  a  conveyance 
of  the  land.' 

1.  Fryv.Jones,2RawIe(Pa.),  12;  Adams  The  period  of  time  intervening  between 
V.  McKesson,  53  Pa.  St.  81 ;  Steel  v,  Frick,  the  time  when  the  crop  no  longer  requires 
^  Pa.  St.  175;  Harrison  v.  Ricks,  71  N.  working — in  popular  phrase,  "when  the 
Car.  7.  crop  is  laid  by  "—and  the  time  when  the 

2.  Fair  Average  Crop.  —  A  contract  by  crop  has  matured,  and  it  is  necessary  to 
an  overseer  to  make  "  a  fair  average  crop,  begin  gathering  it«  is  that  portion  of  the 
calls  for  an  average  crop,  making  due  al-  year  not  considered  "  crop-time."  Martin 
lowance  for  the  season  and  for  unforeseen  v,  Chauman,  6  Port.  (Ala.)  344. 

events  bevond  the  control   of  a   prudent  8.   Heavilon  v    Heavilnn,  29  Ind.  509; 

and  faithful  overseer:  it  is  not  an  agree-  Turner  v.  Cool,  23  Ind.  56;  Chapman  v. 

ment  that  the  crop  shall  be  an  average  one  Long,  10  Ind.  465;  Tripp  v,  Hasoeig,  20 

at  all  events.    Wright  v,  Morris,  15  Ark.  Mich.  254;  Coman  v,  Thompson,  47  M4ch. 


444.  22;  s.  c.,41  Am.  Rep.  706;  Pitts  v.  Hen- 

His  Crop. —  While  "his  crop    of   flax,   drix,  6  Ga.  4^2;    Coombs   v.  Jordan,  3 
200,000  pounds,"  in  a  bill  of  sale  would    Bland's  Ch.  (Md)  284;  s.  c,  22  Am.  I>ec. 


ordinarily  mean   the  crop  raised  by  the  236;    Bittinger   v.  Baker,  29  Pa.  St.  66; 

seller,  yet  it  does  not  necessarily  do  so;  Backenstoss  v.  Stahler,  35  Pa.  St.  251; 

and  parol  evidence  is  admissible  to  show  s.  c,  75  Am.  Dec.  592 ;  Wilkins  v.  Vash- 

thc  usage  and  custom  of  the  flax  trade  in  binder,  7  Watts  (Pa.),  378 ;  Bank  of  Penn- 

relation  to  the  meaning  of  "  his  crop,"  and  sylvania  v  Wise,  3  Watts  (Pa.),  394  ;  Bear 

to  show  that  it  meant  what  he  owned  of  v.  Ritzer,  16  Pa.  St  175;  8.C.,  55  Am.  Dec. 

the  present  year's  growth.    Goodrich  v,  490;  Sallade  v.  James,  6  Barr  (Pa.l,  144; 

Stevens,  5  Lans.  (N.  Y.)  230.  Crews  v.  Pendleton,  i  Leigh  (Va.),  ipy, 

Ontttanding  Crop.  —  An  allegation  in  an  s.  c,  19  Am.  Dec  750;  Foot  v,  Calvni,  3 

indictment  for  the  larceny  of  fifteen  ears  Johns.  (N.  Y.)  222;  Foster  v.  Flt-tcher, 

of  corn,  that  they  were  a  portion  of  an  7  T.  B.  Monr.  (Ky.)  534;  s.  c,  18  Am. 

outstanding  crop,  precludes  the  idea  of  Dec.  208;   Kinsman  v.  Kinsman,  i  Root 

their  severance  from  the  freehold.     Holly  (Conn.)  180 ;  s.  c.  i  Am.  Dec  37  ;  Mcll- 

7>.  State,  04  Ala.  238.  vaine  v,  Harris,  20  Mo.  457 ;  »•  «•»  64  Am. 

Crep-Tune.  ~  The  portion  of  the   year  Dec.  196;  Pratte  z/.  Coffman,  27  Mo.  426 ; 

occupied  in  making  and  gathering  the  crop.  State    v,  Faber,  37   Mo.   80;    Porche  v. 
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QivwiBg  Crops. 


CROPS, 


B«al  or  Personal  Fropirfy 


Bodin,  28  La.  Ann.  761 ;  Bloom  v.  Welsh,    with  those  of  Ohio,  it  h|ts  been  A^^ there 
27  N.  J.  L.  183.  that  growing  crops  do  pass  to  the  pnr- 

A  transfer  of  the  legal  title  of  land  with-  chaser  at  such  sale.  Jones  v.  Thomas,  8 
oat  reservation  passes  the  title  to  crops  Blackf.  (Ind)  428. 
growing  thereon  at  the  time  of  such  trans-  The  lessee  of  a  farm  is  entitled  to  a 
fer;  and  a  subsequent  chattel  mortgage  of  crop  of  wheat  growing  npon  it  at  the  time 
such  crops  by  such  grantor,  though  still  re-  of  executing  the  lease,  and  which  matured 
maining  in  possession,  will  pass  no  rights  during  the  term  of  the  lease.  Emery  r. 
as  against  one  claiming  under  the  grantee 
in  the  conveyance  of  the  land.  Coman  v. 
Thompson,  47  Mich.  22  ^  Gibbons  v.  Dil- 
■lingham,  10  Ark.  9;  s.  c,  50  Am.  Dec.  233. 

There  may  be   an   interest  in  growing 

crops  in  one  man,  whilst  the  title  to  the  

land  is  in  another.  The  one  does  not  standing  un^evered  where  it  grew.  Tripp 
necessarily  follow  the  other :  but  when  the  v.  Hasceig,  20  Mich.  254. 
right  to  any  portion  of  the  crop  exists  in 
the  owner  of  the  soil,  there,  unless  in  cer- 
tain excepted  cases,  the  ownership  of  the 
land  draws  after  it  that  of  the  crops ;  and 
it  cannot  admit  of  a  doubt  that  a  sale  of 
the   land   simply,  by  the    owner  of  both 


Fugina,  32  N.  West.  Rep.  (Wis.)  236. 

Ripe  crops,  although  no  longer  drawing 
nourishment  from  the  ground,  will,  if  sdli 
ansevered,  pass  by  a  conveyance  of  the 
land  so  held  where  the  land  was  sold  on 
the  t3th  of  December,  while  corn  wassail 


the  land  and  the  crop,  carries  the  prop- 
erty of  the  crop  to  the  purchaser.  Foote 
V.  Calvin,  3  Johns.  (N.  Y.)  216,  222; 
Willis  9.  Moore,  59  Tex.  628 ;  s.  c,  46  Am. 
Rep.  284. 

A  landlord  cannot,  during  a  subsisting 
lease,  sup|K>rt  trespass,  against  one  enter- 
ing and  carrying  away  the  crop,  nor  can 
his  grantee  support  any  such  action;  m 
such  a  case  the  right  ot  action  is  in  the 
tenant  Gibbons  v.  Dillinghami  10  Ark. 
9 ;  s.  c,  50  Am.  Dec.  233. 

Crops  on  leased  land  belong  to  the 
lessee,  and  a  subsequent  sale  of  the  land 
does  not  divest  him  from  his  title.  Porch 
z/.  Bodin,  28  '  La,  Ann.  761 ;  Pickens  v, 
Webster,  31  La.  Ann.  87a  See  Dayton  v, 
Vandoozer,  39  Mich.  749.  Compare  Ed- 
wards V.  Perkins,  7  Oreg.  149. 

A  conveyance  of  the  reversion  carries 
the    crop  growing    upon  it.    Burnside  v. 


In  this  case  the  court  said  that  the 
authorities,  in  alluding  to  this  sabject, 
generally  use  the  words  "growing  crops" 
as  those  embraced  by  a  conveyance  of  the 
land  ;  but  this  expression  appears  to  have 
been  commonly  employed  to  distinguish 
crops  still  attached  to  the  ground  rather 
than  to  mark  any  distinction  between 
"ripe  and  unripe"  .crops.  Compare 
Powell  V,  Rich,  41  III.  466.  And  sec 
Kittredge  v.  Woods,  3  N.  H.  503;  Bear 
V,  Bitzer,  4  Harris  (Pa.),  175. 

The  purchaser  of  land  at  sherifiTs  sale 
is  entitled  to-  the  growing  srain  thereoD 
which  had  not  been  severed  before  a  sale. 
If  there  has  been  a  severance,  it  does  not 
pass  to  him  who  purchases  the  land  sub- 
sequent to  the  severance.  The  plaintiffs 
conveyed  a  farm  to  defendant,  and  took 
a  judgment  for  part  of  the  purchase- 
monev.  They  issueci  a  ft.  fa,  thereon,  aod 
leviea  on  the  real  and  personal  estate. 
Defendant  claimed  his  exemption,  and 
elected  to  take  the  growing  grain,  nhidi 
was  duly  appraised  m  the  presence  of 
one  of  plaintiffs.  The  land  was  sub- 
sec^uently  purchased  by  the  plaintiffs,  vfao 
clamied  that  the  growing  grain  pa>sed  to 
them.    Neldt  that  the  appraisement  under 


crop  growing    upon  it 
Weightman,  9  Watts  (Pa.), 46. 

Where  rent  is  payable  out  of  the  grain  ^^ 

raised,  if  the  landlord  sells  the  land,  the    these  circumstances  was  a  severance  of  the 
vendee  becomes  entitled  to  that  proportion    grain,  and  that  plaintiffs  were  not  entitled 
of  the  grain  growing  at  the  lime  of  the    thereto.     Hershey  v,  Metzgar,  90  Pa.  St. 
conveyance    which    the    landlord    would 
have  been  entitled  to,  had  he  not  con- 
veyed.   Johnson  v.  Smith,  3  P.  &  W.  (Pa.) 
496. 

In  Ohio,  where  lands  are  valued  for 
judicial  sale,  and  the  value  of  the  crop  is  heid  that  the  growing  grain  passed  to  the 
not  included  in  the  estimate,  the  sale  of  assignees,  and  not  to  the  purchaser  at 
lands,  under  a  decree  of  foreclosure,  does  shenff's  sale  of  the  land  by  virtue  of  the 
not  pass  to  a  purchaser  under  the  decree.  Itvari  facias,  because  the  assignment 
Cassilly  V.  Rhodes,  12  Ohio,  88. 

And  the  sale  of  real  estate  by  a  sheriff, 
under  proceedings  in  partition,  does  not 
pass  growing  crops  of  grain  to  the  pur- 
chaser.   Honts  V,  Schowalter,  10  Ohio  St. 

124-  .  .  ^ 

Although  in  Indiana  the  statutoiy  reg-  to  the  crops.  Austin  t'.  Sawyer,  9  Cow. 
ulations  m  respect  to  the  sale  of  real  (N.  Y.)  39;  Stambaugh  ».  Yeatcs,  2  Rawie 
estate  upon  execution  are  nearly  identical    (Pa.),  i^.    But  in  Westcott  p.  Delano,  30 
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217.  See  also  Stambaugh  v.  Yeates,  2 
Rawle  (Pa.),  161;  Ulrich*s  Appeal,  12 
Wright  (Pa.),  489. 

A  mortgagor  assigned  all  his  property 
for  the  benefit  of  his  creditors;  it  was 


amounted    to    a    severance.     Myers 
White,  I  Rawle  (Pa.),  353.    Omfan  Bit- 
tinger  v.  Baker,  29  Pa.  Sl  66. 

Where  one  sells  his  growing  crop,  how- 
ever, and  afterward  sells  the  land,  the 
conveyance  of  the  latter  will  pass  nf»  title 


Growing  Crops. 


CROPS. 


Seal  or  Personal  Property. 


Wis.  514,  it  was  held  that  the  grantee  o£  58  Am.  Dec.  374 ;  Boyer  z/.  Williams,  5  Mo. 

land  takes  the   growing    grass,   notwith-  335  ;  s.  c,  3a  Am.  Dec.  324. 
standing   a    prior  sale    thereof    by  the       A   pre* emptor  planting  a  crop,  which 

grantor,  of  which  he  had  no  notice.  matures  after  his  pre-emption  right  ex- 

Crops  growing  on  Lands  held  adyersely.  pires,  because  of  his  failure  to  purchase 

—  An   action    cannot    be  maintained   to  during  the  time  allowed  him  by  law,  may 

recover  grain  sown  and  harvested  by  de-  be  dispossessed   of  it  by  one  who,  after 

fendant  upon  lands  to  which  he  claimed  the  expiration  of  the  right,  purchases  from 

title,  and  of  which  he  had  the  actual  ad-  the  government.  Rasor  v.  Quails,  4  Blackf. 

verse  and  exclusive  possession.    Martin  v  (ind.)  286;  s.  c,  30  Am.  Dec.  658. 
Thompson,  62  Cal.  018 ;  s.  c,  45  Am.  Rep.       A  promise  to   pay  for   improvements 

663.   See  Reilly  v,  Ringland,  39  Iowa,  100.  erected  on  public  lands,   to   which   the 

Compare    Lampton    v.    Preston,  i   J.  J.  promisor   has    acquired    title   from    the 

Marsh.  (Ky.)  4^4.  government,  is  without  consideration  and 

Crops  sowed  on  land  by  a  stranger  to  void.  Carson V.  Clark,  i  Scam.  (111.)  113; 
the  title,  and  without  authority  or  con-  s.  c,  25  Am.  Dec  79;  Hutson  v.  Over- 
sent  of  the  owner,  belong  to  the  owner  turf,  i  Scam.  (111.)  170;  Merrell  «/.  Le- 
of  the  soil.  Freeman  v,  McLennan,  26  Rrand,  i  How.  (Miss.)  150;  McFarland  v. 
Kan.  151 ;  Simpkins  2/.  Rogers,  ij  111.  397;  Mathis,  10  Ark.  560;  Blair  v,  Worley, 
Crotty  V.  Collins,  ^3  111.  567 ;  Thomes «/.  i  Scam.  (111.)  170;  Roberts  v,  Garen, 
Moody,  II  Me.  139.  Compare  Lindsays,  i  Scam.  (III.)  390;  Townsend  v,  Briggs, 
Winona,  eta,  R.  Co.,  29  Minn.  411  ;  s.  c,  I  Scam.  (III.)  472;  Turney  v.  Saunders, 
43  Am.  Rep.  228;  Brothers  v.  Hurdle,  4  Scam.  (111.)  535;  Blackenship  v.  Cutrill, 
10  Ired.  (N.  Car.)  490;  De  Mott  v»  Hager-  16  III.  62.  See  also  Boston  v.  Dodge,  i 
man,  8  Cow.  (N.  Y.)  220.  Blackf.  (Ind.)  19;  s.  c,  12  Am.  Dec  203, 

Where  a  person  entered  upon  the  land  where  the  same  principle  was  held  in  re- 
ef another  without  license,  and  cut  grass  gard  to  improvements, 
therefrom  and  made  the  same  into  hay.  Where,  at  the  time  of  the  purchase,  the 
held^  that  he  acquired  no  property  in  such  growing  crops  are  reserved  by  the  vendor 
hay,  and  could  not  maintain  an  action  as  a  part  01  the  consideration  of  the  sale, 
for  its  destruction,  caused  by  the  neg-  the  agreement,  though  by  parol,  is  valid, 
ligence  of  another,  while  it  was  stacked  Or,  where  the  purchaser  has  permitted  the 
upon  such  land.  Murphy  v.  Sioux  City,  vendor,  under  such  a  parol  reservation,  to 
etc.,  R.  Co.,  55  Iowa,  475  ;  Lindsay  v.  harvest  and  remove  the  crops,  the  contract 
Winona,  etc,  K.  Co.,  29  Mmn.  41  x ;  s.  c,  is  executed,  and  the  purchaser  cannot  set 
43  Am.  Rep.  228.  off  the  value  of  the  crop  against  a  suit  by 

The  owner  of   timber  trees  cut  from  the   vendor.     Heavilon  v,  Heavilon,    29 

his  land  by  a  trespasser  cannot  be  divested  Ind.  509;  Baker  v.  Jordan,  3  Ohio  St. 

of  his  title  thereto,  although  the  trespasser  438. 

has  converted  them  into  railroad  ties,  and  ^   But,  in  general,  a  reservation  of  interest 

sold  them  to  a  bona  fide  purchaser.    Strub>  in  growing  crops  cannot  be  shown  by  parol 

bee  V.  Trustees,  78  Ky.  481 ;  s.  c,  39  Am.  evidence  where  the  deed  of  the  land  makes 

Rep.  251.  no  reservation  of  it.    Gibbons  v.  Dilling- 

Where,  during  the  pendency  of  an  action  ham,  10  Ark.  9 ;  s.  c,  50  Am.  Dec  233 ; 

of  ejectment,  brought  by  a  lessor  against  Turner  v.  Cool,  23  Ind.  <6;  Mcllvainet'. 

a  lessee,  under  a  condition  of  the  lease  Harris,  20  Mo.  457 ;  s.c.,64Am.  Dec  196; 

giving  a  right  to  re-enter  in  case  of  non-  Brown  v.  Thurston,  56  Me.  1261    Compare 

payment   of    rent,  the    lessee  sublets  to  Backenstoss  v.  Stabler,  33  Pa.  St.    251 ; 

another,  who,  with  full  knowledge  of  the  s.    c,    75    Am.    Dec  592,  where   it  was 

facts,  puts  in  a  crop  upon  the  land,  which  held  that  parol    reservation   of  growing 

is  harvested  but  not  removed  therefrom  at  crops    is  severance    thereof,    and     pre- 

the  time  the  lessor  is  put  into  possession  vents  them  from  passing  as  realty  under 

under  and  by  virtue  of  the  judgment  in  an  orphan's  court  sale  of  the  land;  al- 

the  ejectment  suit,  the  crop  belongs  to  the  though  it  is  otherwise  as  to   the  natural 

lessor.    Samson   v.  Rose,  65  N.  Y.  411;  products  of  the  earth  which  grow  spon- 

McLean  v.  Bovee,  24  Wis.  295.    See  also  taneously,  such  as  trees,  etc.,  a  reservation 

G-irdner  v.  Kersey,  30  Ga.  664.  of  which  must  be   in  writing.    Green  v. 

By  purchasing   land  from  the  United  Armstrong,'  i  Den.  (N.  Y.)  550. 
States,  the  purchaser  acquires  title  to  all       Where,  under  a  parol  contract  for  the 

improvements  and  crops  growing  thereon,  sale  of  land,  the  vendee,  with  the  consent 

whether     severed    or    unsevered.     Con-  of  the  vendor,  in  pursuance  of  the  terms 

sequcntly,    a   mere   possessor  of    public  of  the  contract,  enters  into  possession,  and 

land,  who  has   planted   a  crop  thereon,  puts  in  crops,  the  invalidity  of  the  contract 

ca:  ^ot  maintain  trespass  against    a  pur-  to  sell  and  convey  does  not  affect  the  ven- 

chaser   who    enters    and   removes    such  dee's  title  to  the  crops ;  and  if  the  vendor 

crops.    Floyd  v.  Ricks,  14  Ark.  286 ;  s.  c,  refuses  to  perforni,  and  ejects  the  vendee, 
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the  title  of  the  latter  to  the  crops  is  not 
thereby  divested.  In  such  cases,  the  crops, 
as  between  the  parties,  are  not  a  part  of 
the  realty,  but  chattels.  Harris  v.  Frink, 
49  N.  Y.  24.  ^ 

A  reservation  of  growing  crops  gives 
right  to  enter  and  cut  and  carry  them 
away  •  and  if  they  are  wrongfully  taken  by 
the  vendee,  trover  will  lie  for  them. 
Backenstoss  v.  Stabler,  ^^  Pa.  St.  251 ;  s.  c^ 
75  Am.  Dec.  592. 

The  purchaser  of  mortgaged  premises 
under  a  foreclosure  sale  is  entitled  to  the 
crops  sown  by  the  mortgagor,  and  growing 
on  the  land  at  the  time  of  the  sale.  80 
^//</ where  such  crops  had  been  sold  under 
an  execution  against  the  mortgagor  before 
the  foreclosure  sale,  and  were  harvested  by 
the  purchaser  under  the  foreclosure.  She|> 
ard  V.  Philbrick,  2  Den.  (N.  Y.)  174.  See 
Sherman  V4  Willett,  42  N.  Y.  146;  Simers 
V.  Salt  us,  3  Den.  (N.  Y.)  214;  Jewett  v. 
Keenhaltz,  16  Barb.  (N.  Y.)  193:  Aldrich 
V.  Reynolds,  i  Barb.  Ch.  (N.  Y.)  613;  Gil- 
lett  V.  Balcom,  6  Barb.  (N.  Y.)  3;o;  Crews 
V.  Pendleton,  I  I^igh  (Va.),  297 ;  s.  c,  19 
Am.  Dec.  750;  Howell  v.  Schenck,  24 
N.  J.  L.  89;  Hamblet  v.  Bliss,  55  Vt. 
535;  Jones  ».  Thomas,  8  Blackf.  (Ind.) 
428. 

A  mortgage  of  land  without  reservation 
passes  the  title  to  crops  growing  thereon 
at  the  time  of  such  transfer;  and  a  subse- 
quent chattel  mortgage  of  such  crops  by 
such  grantor,  though  still  remaining  in 
possession,  will  pass  no  rights  as  against 
one  claiming  under  the  grantee  in  the  con- 
veyance of  the  land.  Coman  v.  Thompson, 
47  Mich.  22;  s.  c,  41  Am.  Kep.  706. 

Until  they  are  severed,  the  crops  grow- 
ing on  mortgaged  land  are  covered  by  the 
mortgage,  whether  planted  before  or  after 
its  execution.  The  record  is  notice  to  all 
subsequent  purchasers  of  the  crops.  Ran- 
kin V.  Kinsev,  7  111.  App.  215.  See  Chel- 
ton  V.  Green,  6$  Md.  272. 

Where  one  mortgages  his  land,  and  aifter- 
ward  leases  it,  the  lessee  is  not  entitled  to 
crops  growing  on  the  premises  as  against 
a  purchaser  under  a  foreclosure  sale.  Lane 
7'.  King,  8  Wend.  (N.  Y.)  584;  s.  c,  24 
Am.  Dec.  105.  See  also  Sallade  v.  James, 
6  Pa.  St.  144.  Com  pate  Porche  z>.  Bodin, 
28  La  Ann.  761 ;  Willis  v.  Moore,  59  Tex. 
628;  s.  c,  46  Am.  Rep.  284. 
.  Where,  at  the  foreclosure  sale,  the  crops 
are  specially  reserved,  they  do  not  pass 
under  the  sale.  Sherman  z\  Willett,  42 
N.  Y.  146. 

Plants  and  shrubs,  the  growth  of  cuttings 
from  plants  and  shrubs  mortgaged,  pass 
to  the  mortgagee  by  accession.  Bryant  v. 
Pennell,  61  Me.  108;  s.  c ,  14  Am.  Rep.  550. 

Pending  foreclosure  proceedings  under  a 
mortgage  of  certain  land,  together  with  the 
rents,  issues,  and  profits  thereof,  the  court 


18  authorized  to  appoint  a  receiver  to  take 
possession  of  the  mortgaged  preimses,  and 
harvest  and  market  the  crop  irrowing  cbefe- 
on  which  had  been  planted  by  defendant: 
the  crops  in  such  case  would  b»e  part  of  the 
mortgaged  property.  M  ontgomery  v,  Mer* 
rill,  65  Cal.  432. 

Where  a  mortgagor  brought  trover  for 
the  conversion  of  a  crop  of  growing  com, 
held,  that  he  was  entitled  to  recover  the 
value  of  the  corn  in  the  crib  in  which  it 
had  been  put  by  the  defendant  after  hosk- 
ing,  and  that,  if  the  defendant  had  com- 
mingled it  with  his  own  com,  the  duty  of 
separating  it  lay  on  him;  also,  that  the 
cost  of  husking  and  gathering  could  not  be 
deducted.  Stuart  v,  Phelps,  39  Iowa,  14. 
See  Lewis  v,  Whittenmorc,  5  N.  H.  564; 
Benjamin  v.  Benjamin,  1 5  Conn.  347;  I&k- 


ensto>8  V  Stabler,  33  Pa.  St.  251 ;  Cook  v. 

Tex.  53.     Compare  Lake  T' 

0.  V.  Hutchins,  32  < 
237  id.  82. 


Steel,  42  Tex.  53.    'Compare  Lake  Shore, 
etc,  R.  Co.  V.  Hutchins,  32  Ohio  St  571 ; 


W^here  mortgaged  lands  were  sold  ander 
foreclosure  while  a  crop  of  wheat  was  grow- 
ing on  the  land,  and  redeemed  after  the 
crops  had  been  harvested  by  the  purchaser, 
the  crop  or  its  value  was  held  to  belong 
to  the  mortgagor,  and  not  to  the  purchaser. 
Cartwright  v.  Savage,  5  Orcg.  397. 

A  mortgage  of  land  does  not  affect  the 
growing  crops  until  entry  under  the  mort- 
gage, and  then  all  crops  not  severed  pass 
with  the  land.  A  mortgage  of  the  crop 
made  by  the  mortgagor  of  the  realty,  in 
possession,  is  a  sale  of  the  crops,  and  in  law 
operates  such  a  severance  that  they  do 
not  pass  at  a  subsequent  sale  under  the 
mortgage  of  the  realty.  Whiter.  Pulley, 
27  Fed.  Rep.  436. 

A  mortgagor  is  entitled  to  sever,  in  law 
or  in  fact,  the  crops  which  stand  UjMjn  his 
land  at  any  time  prior  to  the  destruction  of 
his  title  by  sale  or  entry  under  the  mort- 
gage. This  results  from  his  ownership, 
and  consequent  right  to  the  use  and  profit 
of  this  land.  Willis  v.  Moore,  59  Tex.628. 
See  Bittinger  v.  Baker,  29  Pa.  St. 70;  Buck- 
out  V,  Swift,  27  Cal.  433. 

In  Myers  v.  WMiite,  i  Rawle  (Pa.),  353- 
it  was  decided,  that,  even  after  the  com- 
mencement of  a  suit  on  a  mortgage,  the 
mortgagor  may  dispose  of  his  growing  crop, 
and  then  it  will  not  pass  to  the  sheriff'? 
vendee,  thouch  it  be  still  growing  on  the 
land.  See  also  Hershey  v,  Metzgar,  90  Pa. 
St.  217. 

A  mortgagor,  and  those  claiming  under 
him,  having  the  right  to  the  possession  and 
use  of  the  mortgaged  property  after  fore- 
closure sale  until  his  title  is  'divested  by 
due  course  of  law,  may  cut  and  remove 
all  crops  growii>g  upon  the  mortgaged 
premises,  in  the  usual  course  of  good  farm- 
ing, until  the  confirmation  of  the  mortgage 
sale.     Allen  v.  Eldcrkin,  62  Wis.  627. 
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ip)  Ripe  Crops,  —  Crops  ripe  for  harvest  are  personal  property  : 
they  pass  to  the  executor,  and  not  to  the  heir.  They  are  liable  to 
be  seized  on  execution  ;  and  the  officer  may  enter,  cut  down,  seize, 
and  sell  the  same  as  other  personal  estate.' 


A  party  in  possession  of  land  sold  under 
a  foreclojiure  sale  is  not  divested  of  his  title 
to  the  standing  crop  until  the  period  of  re- 
demption has  expired,  and  until  the  execu- 
tion of  the  sheriffs  deed.  Everingham  v, 
Braden,  58  Iowa«  133. 

After  the  foreclosure  of  a  mortgage  upon 
a  tract  of  real  estate,  the  mortgagor  planted 
a  crop  of  com  thereon,  which  was  immature 
and  growing  when  the  land  was  sold  pur- 
suant to  the  decree  of  foreclosure.  One 
day  before  the  sale  of  the  land,  the  mort- 
gagor sold  the  corn  to  another,  who  claimed 
the  same  as  against  the  purchaser  of  the 
land.  Held,  that  the  lien  of  the  mortgage 
and  decree  of  foreclosure  attached  to  the 
growing  crop  as  well  as  to  the  land,  and 
that  the  purchaser  of  the  land  under  the 
decree  will  be  entitled  to  the  growing  and 
unsevered  crop  in  preference  to  the  vendee 
of  the  mortgagor,  unless  there  was  a  reser- 
vation of  the  crop,  or  unless  the  purchaser 
had  waived  his  right  to  claim  the  same. 
Beckman  v,  Sikes,  ^c  Kan.  120,  citing 
Smith  V.  Hague,  25  i6in.  246;  Chapman 
V.  Veach,  32  iCan.  167 ;  s.  c,  4  Pac.  Rep. 
100 ;  Garanflo  v.  Cooley,  33  Kan-  137  ;  s,  c., 
5  Pac.  Rep.  766;  Jones,  Mortg.  §§676,  780, 
1658;  I  Washb.  Real  Prop.  (3d  ed.)  124; 
Jones  V.  Thomas,  8  Blackf.  (Ind.)  428; 
Downard  v.  Groff,  40  Iowa,  597;  Shepard 
V.  Philbrick,  2  Denio  (N.  Y.),  174;  Lanez/. 
King,  8  Wend.  (N.  Y.)  584;  Gillett  v.  Bal- 
com,  6  Barb.  (N.  Y.)  370;  Scrivenv.  Moote, 
j6  Mich.  64;  Howell  v,  Schenck,  24  N.  J. 
Law,  89;  Pitts  V,  Hendrix,  6  Ga.  452; 
Rankin  v.  Kinsey,  7  Bradw.  215;  Sherman 
».  Willett,  42  N.  Y.  146;  I  Schouler,  Pers. 
Prop.  133. 

Timber  growing  upon«land  mortgaged  is 
a  portion  oif  the  realty,  and  is  embraced  in 
the  mortgage  as  security.  Mortgagors  have 
no  right  to  cut  it  after  aefault  made  in  any 
of  the  payments  of  the  mortgage;  and  the 
sale  of  it  by  them  after  it  was  cut,  does  not 
divest  the  lien  of  the  mortgage;  the  pur- 
chaser takes  the  timber  subject  to  its  para- 
mount rights.  Hutchins  v.  King,  i  Wall. 
(U.SI53. 

At  common  law,  larceny  cannot  be  com- 
mitted of  things  which  are  a  part  of  the 
freehold  at  the  time  they  are  taken;  but  by 
statute  in  this  State,  any  vegetable  or  other 
product,  cultivated  for  food  or  market, 
i^rowing,  standing,  or  remaming  ungathered 
in  any  field,  is  the  subject  of  larceny.  State 
V.  Thompson,  93  N.  Car.  538 ;  State  v.  Bal- 
lard, I  South  Eastern  RepV  (N.  Car.)  685; 
Sute  V,  Hills.  78   N.  Car.  496;   State  ?•. 


Bragg,  86  N.  Car.  690;  State  v,  Foy,  82 
N.  Car.  679. 

1.  Penhjulow  v,  Dwight,  7  Mass.  34 ;  s.  c.^ 
^  Am.  Dec  21 ;  Heard  v.  Fairbanks,  5  Mete. 
(Mass.)  Ill ;  s.  c,  38  Am.  Dec.  394;  Mul- 
liean  v.  Newton,  16  Gray  (Mass.),  212; 
Cheshire  Nat.  Bank  v,  Tewett,  1 19  Mass. 
241, 244 ;  Sherman  v,  Willett,  42  N.  Y.  146 ; 
Stewart  v.  Doughty,  9  Johns.  (N.  Y.)  loS; 
Shepard  v.  Philbrick,  2  Den.  (N.  Y.)  174; 
Bradner  v.  Faulkner,  34  N.  Y.  347 ;  Shan- 
non V,  Jones,  12  Ired.  L.  (N.  Car.)  208; 
Brittain  v.  McKay,  i  Ired.  L.  (N.  Car.) 
268. 

Courts  will  take  judicial  notice  that  in 
the  general  course  of  agriculture  and  the 
seasons  of  the  year,  a  crop  will  not  be 
ready  to  harvest  by  the  loth  of  August 
Floyd  V.  Ricks,  14  Ark.  286;  s.  c,  58  Am. 
Dec.  374- 

A  deed  of  land  wUl  not  pass  grain  raised 
thereon,  which  has  been  set  apart  as  the 
landlord's  portion,  in  the  absence  of  a  con- 
tract to  that  effect.  Moffett  v.  Armstrong, 
40  Iowa,  484. 

Vegetable  productions  growing  on  land 
are  parcel  of  it,  but,  on  severance,  become 
mere  chattels  belonging  to  the  owner  of  the 
inheritance  unless  severed  and  removed  at 
the  same  time  when  they  are  regarded  as 
part  of  the  land.  Coombs  v,  Jordan,  3 
Bland's  Ch.  (Md.)  284;  s.  c,  22  Am.  Dec. 
236. 

The  statutory  exemption^  from  attach- 
ment and  execution  of  provisions  necessary, 
procured  and  intended  for  the  use  of  the 
family  of  the  debtor,  extends  to  com,  po- 
tatoes, and  cabbages,  planted  and  raised 
by  the  debtor  for  the  use  of  his  family,  and 
ripe  for  harvest,  though  not  severed  from 
the  soil.  Mulligan  v.  Newton,  16  Gray 
(Mass.),  211. 

Under  the  general  rule  that  chattels  sold 
under  execution  must  be  present  at  the 
place  of  sale,  a  sale  of  growing  crops,  made 
two  miles  from  the  place  where  they  standi 
was  held  to  be  invalid.  Smith  v.  Tritt,  i 
Dev.  &  B.  (N.  Car.)  L.  2/ti ;  s.  c,  28  Am. 
Dec.  565. 

To  constitute  attachment  of  standing 
com  and  potatoes  in  the  ground,  ripe  for 
harvesting,  actual  possession  must  be  taken 
bv  gathering  them,  and  putting;  them  in  a 
place  of  safety.  Heard  v.  Fairbanks,  5 
Mete.  (Mass.)  iii ;  s  c,  38  Am.  Dec.  394. 

Tobacco  stored  in  barns,  hanging  on 
poles  in  process  of  curing,  and  in  surh  con- 
dition that  it  cannot  be  moved  without 
great  damage  to  it,  is  subject  to  attachment. 
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{c)  Personalty  so  as  to  be  Subject  to  Execution,  —  Although  grow- 
ing  crops  are  part  of  the  realty,  unless  severed  from  the  soil,  yet, 
for  the  purpose  of  levy  and  sale  on  execution,  they  are  suffered  to 
be  treated  as  personalty.^ 


Cheshire  Nat  Bank  v,  Jewett,  119  Mass. 
241. 

As  between  a  purchaser  of  land  on  a 
foreclosure  sale,  and  the  mortgagor's  ten- 
ant, crops  planted  by  the  latter,  and  ma- 
ture when  the  sheriff's  deed  is  executed, 
although  not  severed,  do  not  pass  by  the 
sale,  liecht  v,  Dettman,  56  Iowa,  679; 
s.  c,  41  Am.  Rep.  131.  See  Johnson  v. 
Camp,  51  111.  220;  Curtis  v.  Millard,  14 
Iowa,  128;  Everingham  z/.  Braden,  58  Iowa, 
133.  Compare  ViQ\jt^xiV.  Bovee,  24  Wis. 
29c;  Rankin  v,  Kinsey,  7  Bradw.  215. 

2.  Preston  v,  Ryan,  45  Mich*  174;  Stew- 
art t/.  Doughty,  9  Johns.  (N.  Y.)  108,  112; 
Whipple  V.  root,  2  Johns.  (N.  Y.)  422; 
s.  c,  3  Am.  Dec.  442;  Long  v.  Seavers, 
loj  Pa.  St.  519;  Thompson  v,  Craigmyle, 
4  B.  Monr.  (Ky.)  391;  s.  c,  41  Am.  Dec. 
240;  Parham  v.  Thompson,  2  T.  J.  Marsh. 
(Ky.)  1^9;  Craddock  v.  Riddlesbarger,  2 
Dana  <Ky.),  206;  Coombs  v.  Jordan,  3 
Bland's  Ch.  (Md.)  284;  s.  c.  22  Am.  Dec. 
236;  Smith  V.  Tritt,  i  Dev.  &  B.  (N.  Car.) 
L.  241 ;  s.  c,  28  Am.  Dec.  565 ;  McKenzie  v. 
Lampley,  31  Ala.  526 ;  Stambaugh  v.  Veates, 
2  Rawle  (Pa.),  161 ;  Crine  v,  Tifts,  65  Ga. 
644;  Northern  v.  Lathrop,  i  Ind.  113; 
Pickens  v.  Webster,  31  La.  Ann.  870.  Com- 
pare Shannon  v,  Jones,  12  Ired.  (N.  Car.) 
206. 

Crops  growing  on  land  at  the  time  of  the 
testator's  death  go  to  the  executors  as 
against  the  heir;  but,  as  between  the  ex- 
ecutor and  the  devisee  of  the  land,  the 
latter  is  entitled  to.  them.  Smith  v.  Bar- 
ham,  2  Dev.  Eq.  (N.  Car.)  420;  8.  c,  25 
Am.  Dec.  721.  And  see  Blair  v.  Murphree, 
81  Ala.  4C4,  and  cases  dted ;  Creel  v.  Kirk- 
ham,  47  111.  344. 

'*  When  a  product  of  the  soil  is  claimed 
not  to  be  subject  to  seizure  and  sale  under 
2i  fieri  faciasy  the  claim  must  be  determined 
by  ascertaining  whether  such  product  is  real 
or  personal  estate ;  and  this  last  question 
is  in  turn  to  be  settled  by  inquiring  whether 
the  product  is  chiefly  the  result  of  roots 
permanently  attached  to  the  soil,  or  of  the 
labor  and  skill  of  the  defendant  in  sowing 
and  cultivating  the  soil.  The  decisions 
holding  certain  crops  to  be  personal  estate, 
and  therefore  subject  to  execution,  have 
generally  embraced  nothing  beyond  those 
crops  which,  being  sown  or  planted,  are 
capable  of  reaching  perfection  within  one 
year.  But  we  think  a  crop  which  could  not 
reach  perfection  in  less  than  two  or  three 
years  would  also  be  personal  property,  if  its 
growth  can  be  regarded  as  chiefly  attributa- 


ble to  the  skill  and  labor  of  the  owner.  We 
think,  too,  that  the  purpose  for  whidi  the 
product  is  cultivated  may  be  taken  into 
consideration  in  determining  its  character 
as  real  or  personal  estate.  Thus,  fruit- 
trees  planted  in  an  orchard  to  permanently 
enhance  the  value  of  the  real  estate  ought 
to  be  regarded  in  a  very  different  light  from 
trees  growing  in  a  nursery  for  the  purposes 
of  sale,  and  which  the  owner  treats  as  mer- 
chandise to  be  sold  to  whomsoever  may 
apply.  But  the  general  rule  undoubtedl)r  is, 
that '  growing  trees,  f  rait,  or  grass,  the  natu- 
ral produce  of  the  earth,  and  not  annual 
productions  raised  by  the  manurance  and 
industry  of  man,  are  parcel  of  the  land  itself, 
and  not  chattels.'  *  Annual  prododons 
or  fruits  of  the  earth,  as  clover,  timothy, 
spontaneous  grapes,  apples,  pears,  peadies, 
cherries,  etc,  are  considered  as  incidents 
to  the  land  in  which  they  are  nourished, 
and  are  therefore  not  personal.'  Of  course, 
the  rule  is  otherwise  where  fruit,  grass,  or 
any  other  natural  product  of  the  eanh  has 
been  severed  therefrom,  and  therefore  con- 
verted into  personalty.  The  fact  that  a 
crop  is  produced  by  perennial  roots  is  by 
no  means  conclusive  ttiat  it  is  to  be  ranked 
as  real  esUte.  The  true  test  is,  whether 
the  crop  is  produced  chiefly  by  the  0 
ance  and  radustry  of  the  owner." 
man  on  Executions,  §  113. 

Growing  grain  may  be  levied  on  at  any 
period  of  its  crowtK,  whether  the  erowto 
IS  going  on  below  or  above  the  surface  of 
the  soil.    Giltitt  v.  Truax,  29  Minn.  5:8. 

Fruit-trees  growing  upon  land  wcome 

fart  of  the  freehold.  Adams  v.  Smith,  i 
11.  221.  See  Griffin  v.  Bixby,  12  N.  E 
454. 

A.  and  B.  were  partners  in  the  business 
of  fruit-growing;  A.  furnishing  the  land 
and  money,  and  B.  the  labor.  By  the  tenns 
of  a  submission  to  arbitration  between 
them  to  wind  up  the  partnership,  A.  was  to 
be  charged  with  the  value  of  all  permanent 
improvements  made  by  the  firm.  Htli^ 
that  he  was  not  chargeable  with  the  in- 
crease, by  reason  of  growth,  during  the 
continuance  of  the  partnership^  in  the  value 
of  vines  which  were  growing  on  the  land 
when  the  partnership  was  formed.  Squires 
V,  Anderson,  54  Mo.  193. 

Grass  already  grown,  and  ready  to  be 
cut,  may  be  sola  by  parol.  Cutlers. Pope 
13  Me.  377.  Compare  Crosby  ft  Wads- 
worth,  6  East,  622. 

Though  grass,  growing,  is,  in.  8^^*15 
parcel  of  the  realty,  yet,  where  it  is  owned 
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3.  Statate  of  Frands.  —  (a)  Fructus  Industriales.  —  As  growing 
crops  are,  for  the  sake  of  a  sale,  personal  property,  it  follows  that 
such  sale  does  not  come  within  the  statute  of  n-auds.  A  parol 
contract  for  the  sale  of  growing  crops  is  valid. ^ 


by  one  who  does  not  also  own  the  land,  it 
is  personal  property,  and  may  be  mort- 
gaged and  sold  as  such.  Smith  v,  Jenks,  i 
Denio  ( N.  Y.),  579.  Sec  Norris  v.  Watson, 
22  N.  H.  364;  s.  c,  55  Am.  Dec.  160. 

Growing  frnit-trees  are  part  and  parcel 
of  the  land  on  which  they  grow,  and  cannot 
be  considered  as  goods  and  chattels,  and 
sold  on  execution.  Adams  v.  Smith,  i  111. 
221. 

Peaches  on  trees  cannot  be  taken  in  exe- 
cution on  a  writ  oi  fi,  fa,^  but  they  may  be 
after  they  are  gathered.  State  v,  Gemmill, 
I  Houst.(l>eI.)9. 

A  purchaser  of  a  growing  crop  at  an 
execution  sale  shall  have  free  entry,  egress 
and  regress  to  cut  and  carry  it  away. 
Brittain  v.  McKay,  i  Ired.  L.  (N.  Car.) 
265;  8.  c,  35  Am.  Dec.  738;  Lewis  v. 
McNatt,  65  N.  Car.  65. 

Where  com  sold  under  a  fi,  fa,  is  not 
ripe  at  the  time  of  the  sale,  the  vendee  has 
a  reasonable  time  after  it  is  ripe  to  cut  it, 
and  carry  it  away;  and  whilst  remaining 
on  the  land  it  is  not  liable  to  a  distress  for 
rent,  or  to  a  sale  for  taxes ;  for,  durin?  all 
that  time,  it  is  considered  in  custodia  legis. 
Smith  V,  Tritt,  i  Dev.  &  B.  <N.  Car.)  L. 
241 ;  8.  c,  28  Am.  Dec.  56  c;  Coombs  z/. 
Jordan,  3  Bland's  Ch.  (Md.)  284;  s.  c,  22 
Am.  Dec.  236;  Whipple  v.  Foot,  2  Johns. 
(N.  Y.)  418;  s.  c,  3  Am.  Dec.  442;  Hart- 
well  V,  Bissell,  17  Johns.  (N.  Y.)  128; 
Cradd'ick  v.  Kiddlesbarger,  2  Dana  (Ky.), 
205 ;  Raven tas  v.  Green,  57  Cal.  254. 

The  lien  of  an  execution  issued  upon  the 
fudgment  or  decree  of  a  court  of  record 
relates  to  its  teste^  and  attaches  to  all  per- 
sonalty owned  by  the  debtor  between  the 
teste  and  the  levy  of  the  execution,  so  as  to 
defeat  all  intermediate  transfers;  but  a 
growing  corn-crop,  being  exempt  from  levy 
until  the  1 5th  of  November,  is  not  subject 
to  this  lien  of  the  execution  until  that  date, 
so  as  to  overreach  or  defeat  a  prior  bona 
fide  sale  thereof  by  the  owner.  Edwards 
t/.  Thompson,  85  Tenn.  720. 

See  also  Personal  Property,  Real 
Property. 

1.  Austin  V.  Sawyer,  9  Cow.  (N.  Y.)  39; 
Whipple  V.  Foot,  2  Johns.  (V.  Y,)  422; 
Stewart  2/.  Doughty,  9  Johns.  (N.  Y.)  112; 
Bryant  v.  Crosby,  40  Me.  9;  Bricker  v. 
Hughes,  4  Ind.  146;  Northern  v.  State,  i 
Ind  113;  Matlock  v.  Fry,  15  Ind.  483; 
Davis  V.  McFarlane,  37  Cal.  634. 

Growing  crops,  \i  fructus  industriaUs^  are 
chattels;  and  an  agreement  for  the  sale  of 
them,  whether  mature  or  immature,  whether 


the  property  in  them  is  transferred  before 
or  atter  severance,  is  not  an  agreement  for  > 
the  sale  of  any  interest  in  land,  and  is  not 
governed  by  toe  fourth  section  of  the  stat- 
ute of  frauds.  Benjamin  on  Sales,  4th 
Am.  ed.  §  126;  Marshall  v,  Ferguson.  23 
Cal.  65;  Bernal  v,  Hovions,  17  Cal.  541 ; 
Bull  V.  Griswold,  19  111.  631.  Compare 
Powell  V,  Rich,  41  111.  469;  Graff  v.  Fitch, 
58  III.  377.  And  see  Parker  v,  Staniland, 
II  East,  362;  Warwick  v,  Bruce,  2  M.  & 
S^205;  Evanses.  Roberts,  j  B.  &  C.  836; 
Jones  z'.  Flint,  10  Ad.  &  El.  753;  Emmer- 
son  V,  Heelis,  2  Taunt.  38. 

Growing  crops  are  not  "  goods  and  chat- 
tels "  within  the  meaning  of  the  section  of 
the  statute  of  frauds  which  requires  im- 
mediate delivery,  and  actual  and  continued 
change  of  possession,  of  goods  and  chattels 
to  render  a  sale  valid  as  against  creditors, 
as  they  are  not  susceptible  of  manual  deliv- 
ery until  harvested  and  reduced  to  actual 
possession,  and  hence  they  pass  by  detd  or 
conveyance.  The  fact,  therefore,  that  after 
a  sale  the  vendor  continues  to  live  on  the 
premises,  will  not  render  the  sale  void  as 
against  creditors.  Bernal  v,  Hovions,  17 
Cal.  541 ;  s.  c,  79  Am.  Dec  147  ;  Bours  v. 
Webster,  6  Cal.  661 ;  Vischer  v,  Webster, 
13  Cal.  58 ;  Davis  v.  McFarlane,  37  Cal.  638. 

A  contract  for  the  sale,  at  a  certain  price, 
of  growing  cabbages  not  yet  ready  to  be 
gathered,  but  which  afterwards,  when  ready 
for  gathering,  are  counted  by  the  parties 
and  left  on  the  land  with  an  agreement  that 
the  purchaser  may  take  them  away  at  any 
time,  makes  a  sufficient  sale  and  delivery 
of  the  whole  number,  notwithstanding  the 
statute  of  frauds.  Ross  v.  Welch,  1 1  Gray 
(Mass.),  235. 

In  the  case  of  the  sale  of  standing  crops, 
the  possession  is  in  the  vendee  until  it  is 
time  to  harvest  them ;  and  until  then  he  is 
not  required  to  take  manual  possession  of 
them.  Ticknor  v,  McClelland,  84  HI.  471  r 
Thompson  v.  Wilhite,  81  III.  356;  Graff  v. 
Fitch,  58  111.  373;  Bull  V,  Griswold,  19  III. 
631 ;  Raventas  ».  Green,  57  Cal.  254;  Wil- 
liamson V.  Steele,  3  Lea  (Tenn. ),  527 ; 
Davis  z/.  McFarlane,  37  Cal.  634.  Compare 
Smith  V.  Champney,  50  Iowa,  174 ;  Stone 
V.  Peacock,  35  Me  385;  Lamson  v.  Patch, 
5  Allen  (Mass),  586;  Steams  z/.  Washburn, 
7  Gray  (Mass.),  188. 

A  license  to  enter  the  land  of  another  to 
cut  and  carry  off  corn  may  be  by  parol, 
and  cannot  be  revoked  when  given  for  a 
valuable  consideration.  Miller  v.  State,  39 
Ind.  267. 
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{b)  Fructus  Naturales,  —  Growing  crops,  lifructus  naturales,  are 
part  of  the  soil  before  severance ;  and  an  agreement  therefor,  vest- 
ing an  interest  in  them  in  the  purchaser  before  severance,  is 
governed  by  the  fourth  section  ;  but  if  the  interest  is  not  to  be 
vested  till  they  are  converted  into  chattels  by  severance,  then  the 
agreement  is  an  executory  agreement  for  the  sale  of  goods,  wares, 
and  merchandise,  governed  by  the  seventeenth,  and  not  by  the 
fourth,  section  of  the  statute.* 


Where  a  field  of  corn  is  sold,  the  pur- 
chaser has  a  reasonable  time  to  harvest 
and  remove  it,  even  after  notice  by  the 
vendor.    Ogden  v.  Lucas,  48  111.  492, 

See  also  Personal  Property. 

1.  Benjamin  on  Sales,  4th  Am.  ed.  §  126; 
Owens  V.  Lewis,  46  Ind.  488 ;  Kingsley  v. 
Holbrook,  45  N.  H.  313 ;  Olmstead  v.  Niles, 
7  N.  H.  523;  Putney  i/.  Day,  6  N.  H.  430; 
s.  c ,  25  Am.  Dec.  470 ;  Buck  v.  Pickwell, 
27  Vt.  401 ;  Ellison  v,  Brigham,  38  Vt.  64  ; 
Sterling  v,  Baldwin,  42  Vt.  306 ;  Veakle  v. 
Jacob,  33  Pa.  St.  376;  Huff  v,  McCau- 
^ey»  53  P*-  St.  206;  Mizell  v.  Burnett, 
4  Jones  L.  (N.  Car.)  249;  s.  c,  69  Am. 
Dec.  744  ;  Lawrence  v.  Smith,  27  How. 
Pr.  (N.  Y.)  327 ;  Green  v,  Armstrong,  i 
Denio  (N.  V.),  551  ;  McGregor  v.  Brown, 
10  N.  V.  114;  Harrell  v.  Miller,  35  Miss. 
700;  s.  c.,72  Am.  Dec.  154;  Anderson  v, 
Simpson,  21  Iowa,  599;  Slocum  v.  Sey- 
mour, 36  N.  J.  L.  138;  Craddock  v.  kid- 
dlesbarger,  2  Dana  (Ky.),  205;  Jones  v. 
Flint,  10  Ad.  &  El.  753;  Teal  v,  Anty,  2 
Brod.  &  B.  09.  Compare  Bostwick  v. 
Leach,  3  Day  (Conn.),  476,  484. 

A  sale  of  standing  trees  by  the  owner 
of  the  freehold  is  a  sale  of  an  interest  in 
land.  Such  trees  are  part  of  the  inherit- 
ance, and  can  only  become  personalty  by 
nctual  severance,  or  by  severance  in  con- 
templation of  law  as  the  effect  of  a  proper 
instrument  in  writing.  Slocum  v.  Seymour, 
36  N.  J.  L.  139;  s.  c.  13  Am.  Rep.  432; 
Owens  V.  Lewis,  46  Ind.  488. 

Trees  annexed  to  the  land  are  not,  in 
contemplation  of  the  law,  severed  there- 
from  :  they  cannot  be  sold  by  verbal  con- 
tract, although  a  sale  of  growing  crops  of 
annual  culture  is  not  a  contract  or  sale  of 
an  interest  in  land.  Buck  v.  Pickwell,  27 
Vt.  164.  Compare  Sterling  v.  Baldwin, 
42  Vt.  306. 

A  sale  of  growing  trees,  if  not  made  with 
a  view  of  immediate  severance  from  the 
soil,  is  a  sale  of  an  interest  in  real  estate, 
and  must  be  in  writing.  Huff  v.  McCau- 
lev,  ^3  Pa.  St.  210;  Bowers  v.  Bowers,  95 
Pa.  St.  477;  Miller  v.  Zufall,  113  Pa.  St. 
317  ;  Pattison's  Appeal,  61  Pa.  St.  294. 

The  sale  of  trees  growing  upon  land  made 
in  prospect  of  immediate  separation  from  it, 
is  not  a  sale  of  the  land,  or  any  interest 
in  it,  and  is  not  within  the  statute  of  frauds. 


Cain  V.  McGnire,  13  B.  Monr.  (Ry.)  ^io; 
Byassee  r.  Reese,  4  Mete.  (Ky.)372;  Mc- 
Clintock's  Appeal,  71  Pa.  St  305;  Ster- 
ling V.  Baldwm,  42  Vt.  306. 

A  contract  for  the  sale  of  standing  wood 
or  timber,  to  be  cot  and  severed  from  the 
freehold  bv  the  vendee,  does  not  convey  to 
him  any  mterest  in  the  land  within  the 
meaning  of  the  statute  of  frauds.  Such  a 
contract  is  to  be  construed  as  passing  an 
interest  in  the  trees  when  they  are  severed 
from  the  freehold,  and  not  any  interest  in 
the  land.  Claflin  v.  Carpenter,  4  Mete 
(Mass.)  580,  583 ;  Whttmarsh  9.  Walker,  i 
Mete  (Mass.)  313;  Parsons  v.  Smith,  5 
Allen  (Mass.),  578,  580;  Nettleton  tr.  Sikes, 
8  Mete.  (Mass.)  14;  Woodbury  v.Parshley, 
7  N.  H.  237 ;  Krskine  r.  Plummer,  7  Grccnl. 
(Me.)  447. 

Such  contracts  are  held  to  be  at  least 
executory  contracts  for  the  sale  of  chattels, 
as  they  shall  be  thereafterwards  severed 
from  tne  real  estAte,  with  a  license  to  enter 
on  the  land  for  the  purpose  of  removal. 
White  V,  Foster,  102  Mass.  375, 378;  Giles 
V.  Simonds,  15  Gray  (Mass.),  441, 442.. 

The  license  to  enter  upon  the  land  to 
cut  and  remove  the  trees,  is,  however,  revo- 
cable so  long  as  the  contract  remains  exec- 
utory ;  and  if  revoked,  the  purchaser  has 
his  remedy  by  an  action  against  the  seller 
for  a  breach  of  the  contract.  It  becomes 
irrevocable  as  soon  as  the  contract  is  exe- 
cuted, or  for  so  far  as  it  has  been  executed; 
viz.,  so  far  as  the  trees  have  been  sev- 
ered frqm  the  freehold,  and  so  converted 
into  personal  property  vested  in  the  vendee. 
Giles  z'.  Simonds,  15  Gray  (Mass.), 441. 444* 
citing  Cook  v,  Stearns,  1 1  Mass.  533;  Chce- 
ver  V,  Pearson,  16  Pick.  (Mass.)  273;  Rog- 
glest/.  Lesure,  24  Pick.  (Mass.)  iQo;  Claflin 
V.  Carpenter,  4  Mete.  (Mass  )  5»>;  Nettte- 
ton  V,  Sikes,  8  Mete  (Mass.)  34;  Buck  ?% 
Pickwell,  27  Vt.  157;  Barnes  ».  Barnes,  6 
Vt.  388;  Riddle  v.  Brown,  20  Ala.  K<i\ 
Russell  V.  Richards,  I  Fairf.(Mc.)429;Er- 
skine  v.  Plummer,  7  Greenl.  (Mc.)  447; 
Cutter  V.  Pope,  13  Me.  377.  See  also  Drake 
V.  Wells,  1 1  Allen  (Mass.),  141, 143;  Nelson 
V.  Nelson.  6  Gray  (Mass.),  385;  Douglasv. 
Shumway,  13  Gray  (Mass.),  498;  I>el»n«y 
7'.  Root,  99  Mass.  546,  548;  McNeall  p. 
Emerson,  15  Gray  (Mass.),  384;  Heath  p. 
Randall,  4  Cush.  (Mass.)  195;  Owxok  s% 
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4.  Letting  on  Shares.  —  Where  a  farm  is  let  out  on  shares,  it 
depends  upon  the  stipulations  of  the  contract,  and  the  intention 

of  the  parties,  whether  they  are  tenants  in  common,  or  partners, 
or  whether  the  relation  of  landlord  and  tenant,  or  of  master  and 
servant,  exists ;  and  the  rights  of  the  parties  to  tlie  crops  raised 
are  determined  accordingly.^ 

Lewis,  46  Ind  488,  519 ;  Selch  v»  Jones,  28  A  sale  of  a  crop  of  peaches  then  growing 

Ind.  255;  Pierrepont  v.  Barnard,  z  Seld.  in  the  seller's  orcharci,  the  buyer  to  gather 

(Ni   Y.)   284;    Mumford  v,  Whitney,   15  and  remove  the  peaches  as  they  mature, 

Wend.  (N.  Y.)  380;   Smith  v.  Benson,  I  held  not  within  the  statute  of  frauds  as  a 

Hill  (N.  Y.),  176.     Compare  Marshall  v.  sale  of  an  interest  in  land.    Purner  z^.  Piercy, 

Green,  33  L.  T.  R.  (N.  S)  404;  s.  c,  13  40  Md.  212;  s.  c,  17  Am.  Rep.  391.     Com- 

Alb.  L.  J.  9.  pare  Rodwell  v,  Phillips,  9  M.  &  W.  502. 

A  tree  growing  upon  land  constitutes  a  A  contract  to  cut  trees  standing  upon 

part  thereof,  and  a  parol  contract  for  the  the  contractor's  land  into  cord-wood,  and 

sale  of  such  a  tree  passes  no  title  thereto  to  deliver  the  wood  at  so  much  per  cord,  is 

which  can  be  enforced  by  legal  proceedings,  not  a  contract  for  the  sale  of  an  interest  in 

Such  a  contract  mav  amount  to  a  lioenst  to  lands,  and  a  writing  is  not  necessary  to  give 

enter  upon  the  land,  cut  down  and  remove  it  validity.    Killmore  v,  Howlett,  48  N.  Y. 

the  tree,  but  the  license  is  one  which  may  569. 

be  revoked  at  any  time  before  the  tree  is  See  also  Real  Property. 

cut  down;   therefore,  the  reservation  by  1.  "  In  construing  contracts  for  the  cnlti- 

paroi  of  a  growing  tree  by  the  grantor  in  a  vation  of  land  at  halves,  it  is  impossible  to 

conveyance  of  real  estate,  by  consent  of  the  lay  down  a  general  rule  applicable  to  all 

grantee,  with  the  right  to  enter  thereon  cases,  because  the  precise  nature  of  the 

and  remove  such  tree  after  the  conveyance  interest  or  title  between  the  contracting 

is  made,  constitutes  a  mere  license  on  the  parties   must  depend  upon   the  contract 

part  of  the  grantee  to  the  grantor  to  enter  itself,  and  very  slight  provisions  in  the  con- 

npon  the  land  to  remove  the  tree,  for  the  tract  may  very  materially  affect  the  legal 

revocation  of  which  no  action  will  lie.  Arm-  relations  of  the  parties,  and  their  conse- 

strong  V.  Lawson,  73  Ind.  498.  ouent   remedies  for  injuries    as  between 

If  the  owner  of  land,  tor  a  valuable  themselves.    In  some  cases,  the  owner  of 

consideration,  orally  licenses  another  to  cut  the  land  gives  up  the  entire  possession,  in 

off  within  a  certain  time  the  trees  standing  which  event  it  is  a  contract  in  the  nature 

upon  it,  and  afterwards  executes  an  abso>  of  a  lease,  with  rent  payable  in  kind;  in 

lute  deed  of  the  land  to  a  third  person,  other  cases,  he  continues  to  occupy  the 

such  deed,  when  made  known  to  the  li-  premises  in  common  with  the  other  party, 

censee,  will  operate  as  a  revocation  of  the  or  reserves  to  himself  that  right,  and  so  a 

license,  although  the  erantee  had  knowledge  tenancy  in  common  to  that  extent  is  created, 

of  it.     Drake  v.  Wells,  11  Allen  (Mass.),  and  each  is  entitled  to  the  joint  possession 

141;  Cook  V.  Stearns,  11  Mass.  533,  538;  of  the  crops,  or  the  possession  of  the  one 

Byassee  v.  Reese,  4  Mete  (Ky.)  372.  is  the  possession  of  the  other,  until  divis- 

' Where  timber  or  other  produce  of  land,  ion;  or  he  may  retain  the  sole  possession 

or  any  other  thing  anneicea  to  the  freehold,  of  the  land,  and  the  other  party  may  have 

is  specifically  sold,  whether  it  is  to  be  sev-  the  right  to  perform  the  labor  and  receive 

ered  from  the  soil  by  the  vendor,  or  taken  half  the  crops  as  compensation ;  or  the  two 

by  the  vendee  under  a  special  license  to  parties  may  become  tenants  in  common  of 

enter  for  that  purpose,  it  is  still  a  sale  of  the  growing  crops,  while  no  tenancy  in  com- 

goods  only.    Smith  v,  Bryan,  5  Md.  141 ;  mon  as  such  exists  in  the  land."    Warner 

5.  c,  59  Am.  Dec.  104.    This  case  criti-  v.  Abbey,  112  Mass.  355,  359,  citing  Chan- 

cised  in  Owen  z'.  Lewis,  46  Ind.  488,  501.  dier  v.  Thurston,  10  Pick.  (Mass.)   205; 

A.,  by  a  written  contract  of  sale,  sold  Walker  v,  Fitts,  24  Pick.   (Mass.)    191 ; 

certain  trees  standing  upon  his  land  to  B.,  Merriam  v.  Willis,  10  Allen  (Mass.),  118; 

who,  having  cut  and  removed  some  of  them,  Delaney  v.  Root,  99  Mass.  546;  Cornell  v. 

resold  the  residue  to  A.  by  a  parol  contract.  Dean,  105  Mass.  435.    See  also  A1  woods'. 

Heid,  that  both  the  original  and  the  resale  Ruckman,  21  III.  200;  Dixon  v,  Nicholls, 

were  sales  of  goods  within  the  seventeenth  %)  Ind.  372;  Walls  v.  Preston,  25  Cal.  59; 

section  of  the  statute  of  frauds ;  but  A.  Johnson  v.  Hoffman,  53  Mo.  9>4> 

being  owner  and  in  possession  of  the  land  There  is  no  doubt,  that  where  one  man 

on  wnich  the  trees  were  growing,  the  resale  farms  land  of  another,  under  an  agreement 

gave  instantly,  by  force  of  law,  possession  by  which  he  is  to  give  the  owner  a  part  of 

of  them  to  him,  and  the  delivery  was  per-  the  crop  raised  for  its  use,  he  and  the 

feet.     Smith  v.  Bryan,  5  Md.  141.  owner,  in  the  absence  of  a  stipulation  pro- 
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(a)  Tenancy  in  Common  in  Crops.  —  Every  form  of  agreement 
by  which  land  fs  let  to  one  who  is  to  cultivate  the  same,  and  give 
the  owner  as  compensation  therefor  a  share  of  the  produce,  cre- 
ates a  tenancy  in  common  in  the  crops.  The  true  test  seems  to 
lie  in  the  question  whether  there  be  any  provision,  in  whatever 
form,  for  dividing  the  specific  products  of  the  premises.  If  there 
be,  a  tenancy  in  common  arises  at  least  in  such  products  as  are  to 
be  divided.* 

viding  otherwise,  become  tenants  in  com-  of,  and  not  partners.  Patnam  v.  Wise,  i 
mon  of  the  crops  raised.  But  it  is  just  as  Hill  (N.  Y.),  254;  s.  c.,  37  Am.  Dec  m 
clear  that  the  agreement  between  the  parties  Where  the  reservation  is  of  an  undiri<kd 
may  be  so  framed  as  to  secure  to  the  owner  share,  the  property  of  that  share  is  always 
of  the  land  the  ownership  of  the  product  in  the  lessor  by  virtue  of  his  reservation: 
until  the  performance  of  a  certain  stated  while  the  property  of  the  residue  is  always 
condition.  Howell  v,  Foster,  65  Cal.  169;  in  the  tenant  by  the  implied  grant  of  profit 
Went  worth  v.  Miller,  53  Cal.  9;  Andrew  v,  and  they  are,  therefore,  tenants  in  commoo 
Newcomb,  32  N.  Y.  419 ;  Liewis  v.  Lyman,  of  the  croprUntil  division.  Hatch  r.  Hart, 
22  Pick.  437  ;  Ponder  v,  Rhea,  32  Ark.  435;  40  N.  H.  98 ;  Car  v.  Dodge^  40  N.  H.  407 ; 
Smith  V.  Atkins,  18  Vt.  461.  Taylor  v,  Bradley,  39  N.  Y.  140;  Foote 

1.  Freeman  on  Cotenancy  and  Partition,  v.  Calvin,  3  Johns.  (N.  Y.)  215;  Goeet  v. 
§  100;  Walker  v.  Fitte.  24  Pick.  (Mass.)  Opdyke.  31  ^f.  J.  L.J554. 
191 ;  Delaneyz'.  Root,  99  Mass.  546;  Cor-  Letting  on  sharestor  a  single  crop  makes 
nell  V.  Dean,  loc  Mass.  435;  Putnam  v.  the  parties  tenants  in  common  thereoL 
Wise,  I  Hill  (fT  Y.),  234,  247;  s.  c,  37  Putnam  z^.  Wise,  i  Hill,  234;  s.c.,34  Am. 
Am.  Dec  309,316;  Otis z^.  Thompson,  Hill  Dec.  309;  Bradish  v.  Schenck,  8  Johns. 
& Denio (N. Y),  131 ;  Jackson v,  Brownell,    (N.  Y.)  151. 

I  Johns.  <N.  Y.)267;  De  Mott  v,  Hager-  But  after  division  the  propeity  of  either 
man,  8  Cow.  (N.  Y.)  220;  s.  c  18  Am.  party  becomes  at  once  absolute  in  his  share. 
Dec  443;  Caswell  r.  Districh,  15  Wend.  Scott  t^.  Ramsey,  82  Ind.  33a 
(N.  Y.)  379;  Burdick  v,  Washburn,  36  After  a  lease  was  cancelled,  the  landlord 
How.  Pr.  (N.  Y.)  468,  47  c;  Bertrand  v,  told  the  tenant  to  put  in  and  harvest  bM 
Tavlor,  32  Ark.  470;  Ponder  v,  Rhea,  32  wheat,  and  promised  that  he  should  have 
Ark.  430;  Brown  v.  Lincoln,  47  N.  H.  468;  his  part  and  lawful  share  of  it,  bat  after- 
Wentworth  v.  Portsmouth,  etc.,  R.  Co.,  55  wards  harvested  and  kept  it  himself.  H^d, 
N.  H.  540;  Moulton  v,  Robinson,  27  N.  H.  that  they  were  tenants  in  common  of  the 
55o;s.c.,69Am.  Dec.  505;  Daniels  z/.  Brown,  wheat  under  a  valid  agreement,  and  that 
14  N.  H.  454;  Hatch  v.  Hart,  40  N.  H.  93;  the  tenant  could  maintain  assumpsit  on  the 
State  V,  Jewell,  34  N.  J.  L.  259;  Cooper  common  counts  for  the  value  of  his  share. 
V.  McGrew,  8  Or.  327;  Currey  v.  Davis,  McLaughlin  v.  Salley,  46  Mich.  219. 
I  Huust.  (Del.)  598;  Herskell  v.  Bushnell,  .  The  agreement  need  not  provide  for  the 
37  Conn.  43;  Henderson  ».  Allen,  23  Cal.  division  of  the  produce  itself.  Itmaycon- 
521 ;  Smith  v.  Rice,  56  Ala.  417;  Brown  v,  tain  a  particul^ar  provision  for  disposing  of 
Coats,  56  Ala.  439;  Swanner  v,  S wanner,  the  crop  in  a  convenient  time  and  manner, 
50  Ala.  66;  Strother  v,  Butler,  17  Ala.  733;  in  order  to  close  the  transaction  by  paving 
Williams  v.  Nolan,  34  Ala.  167 ;  Ellerson  the  expenses  out  of^  the  proceeds,  and  di- 
V.  State,  69  Ala.  i;  Ferrall  v,  Kent,  4  Gill  viding  the  residue  in  proportions  agreed 
(Md.),  209;  Lowe  V,  Miller,  3  Gratt.  (Va.)  on.  The  point  is,  that  there  is  to  be  a 
205;  Maverick  v,  Lewis,  3  McCord  (S.  division,  and  that  the  occupier  or  culiiva- 
Car.),  212;  Scott  z'.  Ramsey,  82  Ind.  334;  tor  is  not  to  pay  a  certain  number  oi 
Fiquet  v.  Allison,  12  Mich.  328;  Aiken  v,  bushels  of  grain  or  a  certain  number  of 
Smith,  21  Vt.  172;  Esdon  v,  Colburn,  28  tons  of  hay  as  rent  of  the  premises  so  as 
Vt.  631.  to  make  him  a  tenant.    A  provision  for 

If  land  is  occupied  on  the  shares,  and  disposing  of  the  crop  before  division,  is 
the  occupiers  covenant  to  yield  and  pay  to  but  a  mode  of  ascertaining  the  value,  and 
the  owners  one-half  of  all  the  grain  raised  dividing  the  proceeds.  Tanner  v.  Hills, 
on  the  farm,  to  be  delivered  at  a  place  44  Barb.  (N.  Y.)  430;  Wilber  v.  ijissoo, 
designated,  and  one  of  the  occupiers  after-  53  Barb.  (N.  Y  )  262 ;  Moore  v,  Spruill,  13 
wards  enters  into  an  agreement  with  other    Ired.  (N.  C.)  ^6. 

persons  to  do  certain  work,  and  to  receive  Where,  by  the  contract,  a  tenancy  incom- 
therefor  one-third  of  such  occupier's  share,  mon  is  created,  both  parties  are  entitled  to 
all  the  parties  are,  until  the  grain  is  deliv-  be  in  p>ossessioo  of  the  crops  before  divis- 
ered  and  divided,  tenants  in  common  there-   ion  made,  and  the  possession  of  one  is  the 
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{b)  Lessor  and  Lessee,  —  Where  the  owner  parts  with  his  entire 
possession  of  the  land  to  his  lessee  or  tenant,  and  is  to  receive  his 
half  by  way  of  rent  in  kind,  the  relation  of  tenants  in  common 
does  not  exists  but  it  is  that  of  lessor  and  lessee.  The  lessor  has 
no  right  to  disturb  the  lessee  in  his  possession,  or  to  interfere  with 
or  take  his  half ;  for,  the  possession  of  the  land  being  in  the  lessee, 
the  property  in  the  crop  must  necessarily  follow  the  interest  in  the 
land  until  the  time  for  division.^ 


possession  of  the  other.  Thompson  v. 
Mawhinney,  17  Ala.  368;  Putnam  v.  Wise, 
I  Hill  (N.  Y.),  234;  s  c,  37  Am.  Dec.  309; 
Daniels  v.  Brown,  34  N,  H.  454;  s.  c,  69 
Am.  Dec  505;  Miller  v.  Darling.  22  Minn. 
303;  Melin  v.  Reynolds,  32  Minn.  52, 

And,  although  the  possession  of  the 
land  remains  undisturbed  in  the  owner, 
who  alone  may  bring  trespass  for  breaking 
the  close,  the  tenants  in  common  with  him 
may  join  in  an  action  of  trespass  for  spoil- 
ing the  crops,  because  they  were  tenants 
in  common  of  the  crop.  Delaney  v.  Root, 
99  Mass.  546;  Cornell  v.  Dean,  10 j  Mass. 
435;  Koote  V.  Calvm,  3  Johns.  (N.  Y.)  216; 
Bradish  v.  Schenck,  8  Johns.  (N.  Y.)  151 ; 
Stewart  v.  Doughty,  9  fohns.  (N.  Y.)  108; 
De  Mott  V.  Hagerman,  8  Cow.  (N.  Y.)  220 ; 
Caswell  V.  Diltrich,   15  Wend.  (N.  Y.) 

379- 

But  neither  one  may  sue  the  other  for 
damage  to  the  crop,  as  they  are  tenants  in 
common.  Wells  v,  HoUenbeck,  37  Mich. 
504. 

II  the  relation  of  tenants  in  common  in 
the  land  or  crop  exists  between  the  parties 
l^  virtue  of  their  contract,  on  familiar 
principles  trespass  quare  clausum  or  de 
^onis  aspartatis  would  not  lie,  and  trover 
for  conversion  of  the  share  of  one  party 
in  the  crops  by  the  other  can  be  maintained 
only  where  there  is  such  destruction,  sale, 
or  other  disposition  of  the  crops  by  the 
one,  that  the  other  party  is  precluded  by 
that  act  from  any  further  enjoyment  of  it. 
Warner  v.  Abbey,  112  Mass.  35 j,  360; 
Daniels  v.  Daniels,  7  Mass.  135;  Weld  v, 
Oliver,  21  Pick.  (Mass.)  559;  Burbank  v, 
Cri>oker,  7  Gray  (Mass.),  158;  Delaney 
7/.  Root,  99  Mass.  546 ;  Daniels  v.  Brown, 
j4  N.  H.  454 ,  s.  c ,  69  Am.  Dec.  505.  See 
Kennon  v,  Wright,  70  Ala.  434. 

.  Abbey,  112  Mass.  355, 360; 


man,  21  III.  200;  Rees  v.  Baker,  4  G. 
Greene  (Iowa),  461 ;  Blake  v.  Coats,  3  C. 
Greene  (Iowa),  548;  Johnson  v.  Shank,  67 
Iowa,  115;  Harrison  v.  Ricks,  71  N.  Car. 


4  N.  H.  454 ,  s.  c ,  69  Am.  Dec, 

Lennon  v,  Wright,  70  Ala.  434. 
1.  Warner  v.  Abbey,  112  Mass.  3J£ 
Darling  z/.  Kelly,  113  Mass.  29;  Chandler 
V.  Thurston,  10  Pick.  (Mass.)  205;  Cornell 
V.  Uean,  105  Mass.  435;  Taylor  ^'.  Bradley, 
39  N.  Y.  129;  Jackson  v.  Brownell,  i  Johns. 
(N.  Y.)  267 ;  Stewart  v.  Doughty,  9  Johns. 
(N.  Y.)  107;  Overseers  v.  Overseers,  14 
Johns.  (iV.  Y.)  365;  Alexander  v.  Pardue, 
30  Ark.  359 ;  Birmingham  v,  Rogers,  46 
Ark.  254;  Person?/.  Wright,  35  Ark.  169; 
Anderson  v.  Bowlec,  44  Ark.  108;  Dixon 
V,  Kiccolls,  39  111.  372;  Alwood  v.  Buck- 


7;  Lacy  V.  Weaver,  49  Ind.  373;  Doremus 
V,  Howard,  23  N.  J.  L.  390;  Kinehardt  v. 
01  wine,  5  W.  &  S.  (Pa.)  486;  Burns  v. 


4  C.of  L.— «;7 


Cooper,  31  Pa.  St.  426;  Ream  v.  Harnish, 
45  Pa.  St.  376;  Hoskins  v,  Rhodes,  i  Gill 
&  J.  (Md.)  266;  Turner  v,  Bachelder,  17 
Me.  257;  Aikin  v.  Smith,  21  Vt.  180; 
Moulton  V,  Robinson,  7  Fost.  (N.  H.)  59); 
Hatch  V.  Hart,  40  N.  H.  98;  Garland  </. 
HMbom,  23  Me.  442.  Compare  Jordan  f. 
Staples,  57  Me.  352. 

A  written  instrument  duly  executed  by 
G.  and  S.,  whereby  G.  *' does  lease  unto 
S.  her  farm  for  the  term  of  one  year,  date 
to  commence  Dec.  i,  1882  [describing  the 
land],  ...  S.  to  give  one-third  of  all  grain 
or  roots  raised,  to  be  delivered  in  the  half- 
bushel,  and  one-third  of  all  the  hay  cut  in 
the  stack;  to  furnish  all  seed  and  tools, 
and  pay  all  threshing  expenses;  and  to 
keep  the  buildings  and  fences  in  as  good 
repair  as  they  now  are,  damage  by  the 
elements  excepted.  And  it  is  mutually 
agreed  between  the  parties  that  they  bind 
their  heirs,  executors,  and  assigns,  as  well 
as  themselves,  to  the  faithful  performance 
of  these  covenants," — creates  the  relation 
of  landlord  and  tenant  between  G.  and  S. 
Strain  v.  Gardner,  61  Wis.  174;  Walls  v, 
Preston,  25  Cal.  59. 

The  exclusive  possession  of  a  farm  in  a 
tenant  for  a  series  of  years,  a  rent  agreed 
upon,  though  payable  in  a  share  of  the 
crop,  and  non-residence  of  the  owner,  all 
conspire  to  show  the  relation  of  landlord 
and  tenant,  and  not  a  tenancy  in  common 
of  the  crop.    Dixon  v,  Niccolls,  39  HI.  372. 

A  lessor  of  land  on  the  shares  for  a  single 
crop,  whose  share  is  to  be  delivered  to  him 
off  the  premises,  is  to  be  regarded  as 
entitled  to  such  share  as  rent,  and  as  not 
having  a  right  tj  any  part  prior  to  its 
severance.  Before  such  severance,  the 
lessee  is  the  only  person  who  can  maintain 
an  action  of  trespass  for  an  entrv  upon  the 
land.  It  will  be  different  if  the  landl'Td  is 
to  receive  his  share  on  the  premises.  Wood- 
ruff V.  Adams, -5  Blatchf.  (Ind  )  3r7;  s.  c, 
35  Am.  Dec.  122.  See  Sargent  v.  Courrier, 
66  111.  245;  Darling  v,  Kelly,  113  Mass.  29^ 
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Where  'Metting  on  shares"  amounts  to  theeaual  ri^ht  to  dig  and  use  the  potato 

a  lease,  the  tenant  is  the  owner  of  the  soil  crop  for  family  use  during  the  season,  the 

during  the  term  of  the  lease,  and  he  who  landlord  may,  without  violating  the  rights 

owns  the  soil  durine  the  year  owns  the  of  the  tenant,  go  upon  the  leased  premises 

crop  raised  on  it.    Waltson  v,  Bryan,  64  and  request  a  division  of  the  aop,  to  the 

N.  Car.  764.  end  that  each  might  not  encroach  upon 

A  leaise  with  rent  reserved  in  kind  confers  the  other's  rights.   State  v.  Forsythe,89  Mo. 

upon  the  lessee  an  estate  in  possession  in  667. 

severalty,  and  the  entire  properly  in  the  Where  the  owner  of  a  farm  orally  leases 

whole  crop  raised  and  growing  upon  the  it  to  be  ** carried  on  at  the  halves'*  for  a 

land  during  the  term  is  in  the  lessee.    The  vear,  the  tenant  to  leave  as  much  hay  as  he 

landlord  has  no  lien  on  the  crop  in  prefer-  found  at  the  beginning,  and  having  exdo- 

ence  to  other  creditors,  even  where  the  si  ve  possession,  it  cannot  be  A«^</ as  a  mat- 

Jessee  agreed  that  he  should  take  all  the  ter  of  law  that  the  owner  has  such  an 

com  sUnding  in  a  particular  field,  except  interest  as  enables  him  to  mortgage  the 

when  given  by  statute.    Deaver  v.  Rice,  4  crops  during  the  year.    Orcutt  v.  Moore, 

Dev.  &  B.  L.  (N.  Car.)  431 ;  s.  c.  54  Am.  134  Mass.  48;  s.  c,  45  Am.  Rep.  278. 
Dec.  388;  Rose  v.  Swannger,  9  Ired.  (N. 
Car.)  481 ;  Gordon  v.  Armstrong,  5  Ired. 
(N.  Car.)  409;  Harrison  v.  Ricks,  71   N. 
Car.  7 ;  Haywood  v,  Rogers,  73  N.  Car. 


320. 
Under  Code  N. 


The  interest  of  a  lessor  in  the  crop  is 
not  liable  to  levy  under  execution  against 
him  before  division.  Howard  Ca  v.  Kyte, 
28  N.  Western  RepV.  (Iowa)  609;  Waltson 
V,  Buyan,  64  N.  Car.  764;  Gordon  r. 
C  §  1754,  which  vests  Armstrong,  5  Ired.  L.  (N.  Car )  409i 
the  title  to  crops  |;rown  in  the  landlord  Deaver  v.  Rice,  4  Dev.  &  H.  L.  (N.  Car.) 
until  the  rent  is  paid,  and  the  other  stipu-  431 ;  Williams  v.  Smith,  7  Ind.  559;  Long 
lations  of  the  leasee  fulfilled,  and  until  the  v,  Seavers,  103  Pa.  St.  517. 
lessor  ** shall  be  paid  for  all  advancements  Unless  the  landlord  and  tenant  are  ten- 
made,  and  ex|)enses  incurred,  in  making  ants  in  common  of  a  crop,  the  share  of  the 
and  saving  said  crops,'*  advances  by  the  former  cannot,  until  the  crop  has  been 
landlord  to  a  sub-lessee,  made  without  divided,  be  levied  upon.  Hansen  v.  Den- 
the  knowledge  and  privity  of  the  lessee,  are  ni>on,  7  III.  App.  73. 
not  entitled  to  priority  over  advances  pro-  The  landlord  s  interest  in  the  crops  can 
cured  by  the  lessee  for  the  sub-lessee  from  in  such  a  case  only  be  attached  by  garnish* 
a  third  person.  Moore  v  Faison,  2  S.  East-  ment  of  the  tenant  Howard  Co.  w.  Kyte, 
ern  Rep.  (N  Car.)  169.  28  N.  Western  RepV.  (lo^-a)  609. 

Under  a  lease  with  rent  reserved  in  kind,  A  purchaser  at  a  judicial  sale  of  real 
the  tenant  tmy^  maintain  trespass  against  a  estate  is  entitled  to  the  crops  growing 
stranger  for  injurv  to  the  crop,  without  join-  thereon,  in  preference  to  a  landlord  to 
ing  Uie  landlord.  Larkin  v  Taylor,  5  whom  part  of  such  crops  are  reserved  for 
Kans.  433;  Darling  v,  Kelly,  113  Mass.  rent,  but  before  it  is  set  apart  to  him. 
29.  Townsend  v.  I.senbarger,  45  Iowa,  67a 

Or  he  may  sue  a  third  person  whose  The  growing  crops  on  leased  property 
cattle  he  has  agreed  to  pasture  on  the  land,  is  subject  to  be  seized  and  sold  by  a  judg- 
without  joining  his  lessors.  Cornell  v,  ment  creditor  of  the  lessee.  Pickens  t. 
Dean,  105  Mass.  435.  Webster,  31  La  Ann.  87a 

Where  a  person  has  rented  a  place  to  While  as  between  landlord  and  tenant, 
another  to  make  a  crop,  in  which  they  were  in  the  case  of  farming  on  shares  until  a 
to  go  halves,  the  owner  furnishing  ahorse,  division  of  the  crop,  the  ownership  and 
it  was  held  to  be  a  tenancy,  and  that  the  right  to  the  possession  may  be  said  to  btr 
tenant  might  bring  tret^pass  against  his  in  the  tenant,  still  he  is  not  the  owner  in 
landlord  for  forcibly  entering  and  breaking  such  a  sense  that  the  crop,  regardless  of  ihe 
the  close.  Hatchell  7:  Kimbrough,  4  Jones  interests  of  the  landlord,  can  be  appropri- 
L.  (N.  Car.)  163.  See  also  Front  v.  Har-  ated  to  the  payment  of  the  debts  of  the 
din,  56  Ind.  165.  tenant.    Atkins  v.   Womeldorf,  53  Iowa, 

Where  the  rent  of  a  farm  is  pa)rable  in  a  150.  See  Sun(»l  zu  Molloy,  63  Cai.  369. 
share  of  the  grain  raised  on  it,  division  and  Where  a  farm  is  leased  for  a  share  of  the 
delivery  are  essentir.l  to  vest  the  title  to  crops,  the  hay  to  be  spent  on  the  farm,  a 
the  grain  in  the  landlord.  Burns  v.  Cooper,  mortgage  by  the  tenant  on  his  share  of  the 
31  Pa.  St.  31;  Ream  v,  Harnif^h,  45  Pa.  St.  hay  creates  no  lien  which  will  entitle  ihe 
376 ;  Dockham  v,  Parker,  9  Greenl.  (Me. )  mortgagee  to  remove  the  hay  from  the  farm. 
>37;  Geer  v.  Flemming,  no  Mass.  39;  Jewell «/.  Woodman,  59  N.  H.  jaa 
Darling  v.  Kelly,  113  Mass.  29;  Warner  v.  Execution  for  the  debt  of  a  tenant  at 
Abbey,  1 12  Mass.  35 j.  will  of  a  farm,  may  be  levied  on  bay  in  the 

Where  a  tenant  holds  under  a  verbal  barn,  which  has  not  been  actually  delivered 
lease  giving  him  half  the  crop  grown  upon  to  the  lessor,  notwithstanding  an  agreement 
the  land,  and  allowing  him  and  the  landlord   by  such  tenant  that  the  lessor  may  hold  all 
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(c)  Croppet's:  Master  apid  Servant.  — Where  the  property  of  the 
crop  does  not  at  any  time  vest  in  the  tenant,  neither  in  whole  nor 
in  part,  but  remains  in  the  owner  of  the  soil  who  controls  it  at  all 
times,  and  divides  to  the  occupier  his  share,  neither  the  relation 
of  tenants  in  common,  nor  of  landlord  and  tenant,  is  created. 
The  occupier  is  the  servant  of  the  land-owner,  and  is  frequently 


the  hay  cut  on  the  farm  at  security  for  the 
rent.  Bailey  v  Fillebrown.QGreenl.  (Me.) 
12;  s.  c,  23  Am.  Dec.  529;  Butterfield  v. 
Baker,  5  Pick.  (Mass.)  52a. 

But  where  the  landlord  agreed  to  let  a 
tenant,  who  was  in  arrears,  remain  on  the 
farm  upon  consideration  that  he  should 
have  all  the  hops  raised  thereon,  and  that ' 
the  tenant  would  harvest,  cure,  and  bag 
them  for  him,  delivery  of  the  hops  was  not 
neces'^ary  to  pass  the  title,  as  it  never  was  in 
the  tenant.    Kelley  v,  Weston,  20  Me.  233. 

Where  a  lessee  of  a  farm  agrees  to  pay 
the  lessor  a  part  of  the  crop  in  lieu  of  rent, 
and  to  give  him  possession  of  the  whole 
crop  until  such  part  is  paid,  a  sale  of  the 
crop  by  the  lessee  conveys  no  title  as  against 
the  owner  of  the  land.  Wentworth  v. 
Miller,  53  Cal  9. 

Where  a  tenant  dies  before  the  landlord's 
part  of  the  crop  of  hay  was  cut  and  set  off 
to  him,  and  there  is  no  new  agreement 
between  the  widow  and  administratrix  and 
the  landlord,  the  hay  cut  afterwards  is  the 
property  of  the  estate;  and  where  the 
widow  remains  on  the  land,  with  the  land- 
lord's consent,  as  his  tenant  at  will,  after 
her  husband's  death,  she  is  the  legal  owner 
of  all  the  produce  gathered  by  her  on  the 
farm,  and  is  not  bound  by  any  contract  of 
her  husband  as  to  paying  the  rent  in  prod- 
uce. Dockham  v.  Parker,  9  Greenl.  (Me.) 
137 ;  s.  Cm  23  Am.  Dec.  547. 

Where  the  lease  of  a  tarm  provides  that 
half  of  the  hay  raised  on  it  shall  be  con- 
sumed thereon  by  cattle  kept  by  the  lessee, 
and  the  other  half  be  divided  between  the 
lessor  and  the  lessee,  the  property  in  the 
whole  of  the  hay  remains,  in  the  lessee 
until  the  division  is  made.  The  lessor  has 
no  claim  in  rem  upon  it  before  division. 
But  when  the  division  is  made  under  the 
contract,  the  portions  divided  vest  sepa- 
rately in  the  lessor  and  lessee;  but  the  un- 
divided half  to  be  consumed  on  the  farm 
still  remains  the  property  of  the  lessee. 
Symonds  v.  Hall,  37  Me.  354;  s.  c,  C9  Am. 
Dec  53. 

Where,  under  a  lease,  rent  is  payable 
out  of  the  grain  raised,  if  the  landlord  sells 
the  land,  the  vendee  becomes  entitled  to 
that  portion  of  the  grain  growing  at  the 
time  of  the  conveyance  which  the  landlord 
would  have  been  entitled  to  had  he  not 
conveyed.  Johnson  v.  Smith,  3  P.  &  W. 
(Pa.)  496;  s.  c,  24  Am.  Dec.  339, 


Where  the  relation  of  landlord  and  ten- 
ant exists,  the  tenant  may  mortgage  his 
interest  in  the  crop  raised  without  the  con- 
sent of  the  lessor,  and  the  mortgagee  will 
hold  the  title  of  the  lessee  to  the  mortgaged 
property,  but  subject  to  all  the  rights  of 
the  lessor  ;  and  such  mortgage  will  be  no 
violation  of  his  rights.  Yates  9.  Kinney, 
19  Nebr.  275 ;  Dworak  v.  Graves,  i6Nebr. 
706. 

A  lease  upon  shares  is  a  personal  con- 
tract, and  not  assignable  where  the  amount 
of  rent  received  must  depend  on  the  char- 
acter and  skill  of  the  lessee,  or  where  it 
gives  the  lessee  the  use  of  lessor's  tools  on 
condition  that  they  may  be  properly  kept. 
A  personal  lease  is  forfeited  by  an  assign- 
ment and  attempt  to  give  the  assignee  pos- 
session, and  the  lessor  may  take  immediate 
steps  to  recover  the  premises.  Randall  v. 
Chubb,  46  Mich.  311;  s.  c,  41  Am.  Rep. 
i6q. 

Under  a  statute  which  provides  that 
every  lessor  of  land  shall  have  a  lien  on 
all  agricultural  products  of  the  leased 
premise.s  for  the  payment  of  rent,  which 
shall  be  paramount  to  aP  other  liens;  and 
that  any  person  shall  be  fined  who,  without 
the  consent  of  the  lessor,  and  with  notice 
of  the  lien,  and  with  intent  to  defeat  it, 
shall  remove  or  conceal,  or  aid  in  removine 
and  concealing,  any  thing  subject  to  such 
lien, — one  who  purchases  cotton  from  a 
lessee,  with  notice  of  the  tenancy  of  his 
vendor,  is  liable  to  the  landlord,  in  an 
action  on  the  case,  whether  the  vendee  had 
or  had  not  joined  with  the  tenant  in  remov- 
ing the  property  from  the  leased  premises. 
But  the  right  to  bring  an  action  on  the  case 
under  such  statute  is  waived  where  the 
landlord  consents  to  the  sale  of  cotton  by 
his  lessee,  although  the  purchaser  may 
have  known  nothing  of  such  consent,  and 
it  was  without  consideration.  Cohn  v. 
Smith,  2  Southern  Repr.  (Miss.)  244.  See 
also  Westmoreland  v,  Wooten,  51  Miss. 
825;  Wooten  v.  Gwin,  56  Miss.  423;  Dunn 
V.  Relly,  ^7  Miss.  825 ;  Thornton  v,  Strauss, 
79  Ala.  164 ;  Krrowles  v.  Steed,  79  Ala.  427 ; 
Hardin  v.  Pulley,  79  Ala.  381. 

Such  lien  will  be  paramount  to  the 
claim  of  a  mortgagee  of  the  crop.  Rob- 
erts V,  Sims,  2  Southern  Repr.  (Miss.) 
72. 

See  also  Landlord  and  Tknaht, 
Leases. 
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called  a  "cropper."     The  cropper  has  no  interest  in  the  land,  and 
receives  his  share  as  the  price  of  his  labor.^ 

id)  Partnership.  —  Where  an  agreement  is  made  to  farm  on 
shares,  the  form  of  the  agreement  may  be  made  so  as  to  constitute 
a  partnership  between  the  parties  ;  the  ordinary  test  of  a  person 
being  a  partner,  being  his  participation  in  the  profits  of  the 
business.* 


1.  Harrison  v.  Ricks,  71  N.  Car.  7; 
Denton  v.  Strickland,  3  Jones  (N.  Car.), 
61;  Haywood  2/.  Rogers,  77  N.  Car.  320; 
Parrisht^.  Commonwealth,  81  Va.  i ;  Walls 
V.  Preston,  25  Cal.  59;  Romero  v,  Dalton, 
II  Pac.  kep.  (Ariz.)  863;  Fry  v.  Jones, 
2  Rawle  (Pa.),  11 ;  Adams  v.  McKesson, 
53  Pa.  81;  Wallace  v.  Maples,  14  Pac 
Rep.  (Cal.)  19;  Jeter  v.  Penn,  28  La  Ann. 
230;  s.  C-,  26  Am.  Rep.  98;  Leland  v, 
Spraguc,28  Vt.  746;  Ponder  v.  Rhea,  \z 
Ark.  436;  Christian  v,  Crocker,  25  Ark. 
327;  Burgiet;.  Davis,  ^4  Ark.  179;  Sentell 
V,  Moore,  34  Ark.  687;  Gardenhire  v. 
Smith,  39  Ark.  280;  Hammock  v,  Creek- 
moore,  3  S.  Western  Rep.  (Ark.)  180 ;  Por- 
ter V,  Chandler,  27  Minn.  301  ;  s.  c,  38 
Am.  Rep.  293. 

Where  A.  was  to  pay  B.  a  certain  rent 
for  the  use  of  his  land,  and  it  was  stipulated 
that  no  part  of  the  crop  was  to  belong  to 
A.  before  the  rent  was  paid,  A.  was  /uid  to 
be  a  cropper.  Haywood  v,  Rogers,  73  N. 
Car.  320;  Neal  v,  Bellamy,  73  N.Car.  384; 
see  Pender  v.  Rhea,  32  Ark.  435;  Went- 
worth  V.  Miller,  53  Cal.  9;  Esdon  v.  Col- 
burn,  28  Vt.  631.  Compare  Ross  v,  Swar- 
inger,9  Ircd.  (N.  Car.)  481. 

A  cropper  has  no  assignable  title  to  his 
share  of  the  crop  before  division.  Mc- 
Neeleyz/.  Hart,  10  Ired.  L.  (N.  Car.)  63; 
s.  c,  51  Am.  Dec.  377  ;  Parkes  v.  We'^b,  3 
S.  Western  Kep.  (Ark.)  521 ;  Hammocli'v. 
Creekmoore.  3  S.  Western  Rep.  (Ark.) 
180.    See  Beard  v.  State,  4q  Ark.  284. 

A  cropper  has  no  such  interest  in  the 
crop  as  can  be  subjected  to  the  payment  of 
his  debts  while  it  remains  en  masse  ;  until 
a  division,  the  whole  ia  the  property  of  the 
landlord.  Br.izier  v.  Ansley,  u  Ired.  L. 
(N.  Car.)  12;  s.  c ,  51  Am.  Dec.  408; 
State  V.Jones,  2  Dev.  &  B.  L.  (N.  Car.) 
544;  Hare  v.  Pearson,  4  Fred.  L.  (N.  Car.) 
76;  Smith  V.  Meech,  26  Vt.  233:  Has- 
brouck  V.  Bouton,  41  How.  Pr.  (N.  V.) 
208;  Proviso.  Cheves,  9  R.  I.  53. 

Where,  in  a  lease  of  a  tarm,  it  was 
stipulated  that  "all  the  hay  and  fodder 
raised  should  be  fed  out  on  the  farm,"  and 
that  *'  the  calves  should  be  half  raised  if 
suitable  and  promising  for  that  purpose, 
and  be  kept  on  the  farm  until  the  expira- 
tion of  the  lease,  and  then  divided,"  it  was 
held  that  the  property  in  the  hay  never 
passed  to  the  tenant,  and  in  the  calves  not 


before  division  at  the  end  of  the  tenn,  and 
that,  consequently,  neither  hay  nor  calves 
could  be  attached  by  his  creditors.  In  re- 
gard to  these  he  was  the  mere  servant  of 
the  land-owner.  Lewis  v,  Lyman,  22  PicL 
(Mass.)  437.  See  Jordan  v.  Staples,  57 
Me.  352;  Heald  v.  Builders'  Ins.  Co.,  in 
Mass.  38.  Compare  Moulton  v.  Robinson, 
27  N.  Fl.  550. 

By  a  parol  contract  between  B.  and  the 
plaintiff,  B.  was  to  cultivate  the  plaintiffs 
land*  find  part  of  the  seed,  harvest  the 
crop,  and  then  take  one-half  of  it  as  a  com- 
pensation for  his  labor,  and  deposit  the 
other  half  in  such  place  as  the  plaintiff 
should  direct  Before  the  crop  was  bar- 
vested,  B.  absconded,  being  insolvent.  It 
was  /letd  that  B.,  whether  lessee  or  cropper, 
had  not  such  interest  in  the  crop  as  ren- 
dered it  liable  to  attachment  for  his  debts. 
Chandler  v.  Thurston,  10  Pick.  (Mas*.)  205. 

A  contract  for  working  a  farm  on  shares 
does  not  amount  to  a  lease;  it  vests  no 
title  to  the  property  in  the  laborer,  nor  gives 
him  more  than  the  right  to  enter  for  the 
purpose  of  cultivation :  after  the  crop  is 
severed,  and  the  owner's  share  is  deposited 
in  a  portion  of  the  land,  he  has  no  further 
right  to  enter  that  portion,  and  any  sub- 
sequent entry  will  be  trespass.  Warner  v* 
Hoi^ington,  42  Vt.  94. 

One  who  hires  laborers  to  be  paid  with 
a  share  of  the  crops  raised  by  them,  has 
no  lien  on  such  share  for  advances  made 
during  the  year.  Shields  v.  Kimbrough, 
64  Ala.  504. 

Where  a  Jand-owner  contracts  with  one 
to  crop  his  land,  and  to  give  him  part  of 
the  crop  after  paying  all  advances,  and  the 
crop  has  not  been  divided,  such  cropper  is 
not  a  tenant,  but  a  mere  employee,  and  the 
ownership  of  the  entire  crop  is  in  the  land- 
owner; and  if  the  cropper  forcibly,  or 
against  the  consent  of  the  land-owner,  takes 
the  crop  from  the  possession  of  the  latter, 
such  taking  is  larceny,  robbery,  or  other 
offence  according  to  the  circumstances  of 
the  case.  Parrish  v.  Commonwealth,  81 
Va.  I. 

See  also  Master  and  Servant. 

2.  McCrary  v.  Slaughter,  58  Ala.  2f. 

An  agricultural  agreement  between  two 
persons,  one  to  furnish  the  outfit  and  the 
land,  and  the  other  to  hire  the  laborers  and 
superintend  the  farm  during  the  year,  tbc 
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(e)  Husband  and  Wife, — Crops  raised  on  land  owned  by  hus- 
band and  wife  are  not  subject  to  the  individual  debts  of  the 
husband ;  ^  neither  are  crops  raised  by  the  husband  on  lands 
owned  by  the  wife ;  ^  but  where  land  is  owned  by  the  husband, 
and  worked  by  him,  the  crops  may  be  sold  for  his  debts.^ 

5.  Statutory  Lien  on  Crops.  —  {a)  By  Landlord,  —  In  several  States 
the  landlord  has  a  statutory  lien  for  his  rent  on  the  crops  grown 
during  the  term  of  the  lease,  unless  an  agreement  waiving  the  lien 
has  been  made ;  and  this  lien  extends  in  some  States  for  supplies, 
money,  utensils,  and  other  articles  advanced  by  him  to  enable 
a  farmer  to  raise  his  crops.* 


former  to  provide  money  to  carry  on  the 
business,  half  of  which  to  be  repaid  him, 
and  the  profits  to  be  divided  between  them, 
creates  the  relation  of  partners.  Reynolds 
V.  Pool,  84  N.  Car.  37;  s.  c,  37  Am.  Rep. 
607,  citing  Holt  r.  Kernodle,  i  Ired.  (N. 
Car.)  199;  Lewis  v.  Wilkins,  Phil.  Eq. 
(N.  Car.)  303. 

Where  one  furnishes  land,  team,  and  its 
feed,  and  another  gives  the  time  and  atten- 
tion, and  meets  the  expenses,  requisite  to 
the  making  of  a  crop  upon  such  land,  under 
an  agreement  that  the  gross  products  are 
to  be  evenly  divided  between  the  parties, 
the  relation  of  copartners  is  thereby  con- 
stituted between  them.  Curtis  v.  Cash,  84 
N.  Car.  41. 

The  parties  may  be  partners,  even  where 
the  agreement  is  to  share  the  **  crops,"  and 
not  the  'profits."  Where  parties  have  a 
joint  interest  in,  and  share,  the  profits  and 
losses  arising  from  the  use  of  property  or 
skill,  either  separately  or  combined,  they 
are  partners.  Autrey  v.  Frieze,  60  Ala. 
587;  Emanuel  v.  Draugh,  14  Ala.  306; 
Adams  v.  Carter,  53  Ga.  160;  Holifield  v. 
White,  52  Ga.  567 ;  Taylor  v,  Bradley,  4 
Abb.  App.  Dec.  (N.  y.)363. 

It  is,  however,  essential  to  a  partnership, 
that  there  be  a  community  of  interest  in  the 
subject  of  it,  and  this  community  of  inter- 
est must  not  l>e  that  of  mere  joint  tenants, 
or  tenants  in  common.  When  the  effect  of 
the  agreement  is,  that  one  should  occupy 
and  cultivate  the  farm,  and  the  crops 
should  be  divided  equally  between  the 
occupant  and  the  owner,  no  partnership  is 
necessarily  intended  or  created.  Donnell 
V.  Harshe,  67  Mo.  170,  172;  Musser  v. 
Brink,  68  Mo.  242;  Johnson  z/.  Hoffman, 
53  Mo.  504;  Dwinel  v  Stone,  30  Me.  384; 
Putnam  v.  Wise,  i  Hill  (N.  Y.),  234;  s.  c, 
37  Am.  Dec.  309;  Christian  v,  Crocker,  25 
Ark.  327. 

See  also  Partnership. 

1.  Patton  V,  Rankin,  68  Ind.  245. 

8.  Dayton  v,  Walsh,  47  Wis.  113;  s.  c, 
32  Am.  Rep.  7C7;  Feller  v.  Alden  23  Wis. 
301 ;  Rush  V.  Vaught.  55  Pa.  St.  437.  Com- 
pare Moreland  v.  Myall,  14  Bush  (Ky.), 


474;    Cunningham   v,  Mitchell,  30   Ind. 
362. 

But  if  the  husband,  who  has  received 
the  crops  or  the  income  of  his  wife*s  land 
during  a  certain  period,  can  hold  the  same 
against  her,  he,  and  not  she,  must  bring  an 
action  for  injuries  done  to  the  crops  during 
that  period.  Lyon  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  548. 

3.  Although  a  wife  is  by  statute  entitled 
to  the  fruits  of  her  own  labor,  yet  if  she 
ex|>ends  money,  and  furnishes  mules  in  the 
cultivation  of  crops  on  land  leased  by  her 
husband,  and  mainly  worked  by  himself 
and  his  two  minor  sons,  the  cr<ips  belong 
to  him,  and  are  subject  to  his  debts.  Ham- 
ilton V,  Booth,  55  Miss.  60;  8.  c,  30  Am. 
Rep.  500. 

See  also  Husband  and  Wife. 

4.  Stinison's  Am.  Stat.  Law,  §  20^4,  and 
statutes  of  Indiana,  Illinois,  Iowa.  Kansas, 
Maryland,  North  Carolina,  Kentucky,  Ten- 
nessee, Missouri,  Arkansas,  Texas,  South 
Carolina,  Georgia,  Alabama,  Mississippi, 
Florida,  Louisiana,  and  Arizona.  Thigpen 
V  Leigh,  93  N.  Car.  47 ;  Montague  v.  Mial, 
89  N.  Car.  137 ;  Ledbetter  v.  Quick,  90  N. 
Car.  276;  Belcher  v.  Grimslev.  88  N.  Car. 
88  ;  Slaughter  v.  Winfrev,  85  N.  Car.  159; 
Evans  z/.  Howell.  84  N.  Car.  460 ;  Durham 
V.  Speeke,82  N.  Car.  87;  Henry  v.  Davis, 
60  Miss.  212;  Fitzgerald  v.  Fowlkes,  60 
Miss.  270:  Okolona  Sav.  Inst.  v.  Trice,  60 
Miss.  262;  Bacon  z/  Howell,  60  Miss.  362; 
Strauss  z'.  Baley,  58  Miss.  131;  Burrow  z^. 
Sanders,  57  Miss.  211 :  Dunn  v,  Kelly,  57 
Miss.  825;  Meyer  v.  Bloom,  37  Ark.'  43; 
Roth  V,  Williams,  45  Ark.  447 ;  Bloom  v, 
McGehee,  38  Ark.  329;  Knox  v.  Heliums, 
38  Ark.  413;  Lemay  v,  Johnson,  35  Ark. 
225;  Volmer  v.  Wnarton,  34  Ark.  691; 
Patton  V.  Garrett,  37  Ark.  TO5 ;  Reavis  v. 


Barnes,  36  Ark.  575;  Bell  v,  Matheny,  36 
Ark.  572;  Hammond  v.  Harper,  39  Ark. 
248 ;  Samer  v.  Rice,  39  Ark.  344 ;  Jfet)berts 


V,  Jacks,  31  Ark.  597  ;  Bernays  v.  Field,  29 
Ark.  218;  Nolen  v,  Royston,  36  Ark.  561 ; 
Franklin  v,  Meyer,  36  Ark.  96;  Buck  v. 
Lee,  36  Ark.  525;  Kurtz  v.  Dunn,  ^  Ark. 
648;  Herron  ?'.  Gill,  112  111.  247;  Cunnea 
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(b)  For  Advances.  —  So  may,  under  some  statutes,  any  one  who 
advances  money  or  materials  to  a  farmer  to  enable  him  to  raise  a 
crop,  have  a  lien  on  the  crop,  provided  an  agreement  to  that  eSea 
be  made  in  writing,  and,  in  some  instances,  recorded.  Such  a 
lien  has  in  general  a  preference  over  all  other  previous  or  subse- 
quent liens,  although  there  are  exceptions  in  some  States.  A 
laborer  may  also  have  a  lien  on  the  crops  for  the  value  of  labor 
performed. 

&  Mortgage  of  Growing  Crops.  —  A  growing  crop,  however  imma- 
ture its  state,  and  whatever  of  labor  may  be  required  for  its  culti- 
vation to  maturity,  and  its  severance  from  the  soil,  may  also  be 
the  subject  of  mortgage.* 

v»  Willianui,  1 1  111.  Apf>.  72 ;   Gittings  v.  Kansas.     Stimson's  Am.  Statute  Law,  § 

Ndson,  86  [ll.  CQi ;  Gofxling  V.  Outhouse,  1954;  Reese  t^.  Cole,  93  N.  Car.  S7;  Raw- 

95  IIL  \^\   Hunter  V.  Whitfield,  89  III.  lines  9.  Hunt,  90  N.  Car.  270;  Cottingham 

229;   Martin  v,  Blanchett,  77    Ala.  288;  «/.  McKay,  86  N.  Car.  241 ;  Gay  tr.  Nahh, 

Folmar  V.  Copeland,  57  Ala.  588;  Thomp-  84  N.  Car.  333;  V  hitaker  v.  lbniiih,8i  N. 

son  V,  Powell,  77  Ala.  391 ;    Hudson  t*.  Car.   340;  £merson  v   Her^rick,  42  Ark. 

Vanghan,  S7  ^^^  ^«  ^1^  ^*  Hurst,  75  263;  franklin  v.  Meyer.76  Ark.96;  Poigie 

Ala.  44:   Abraham  v.  Hall,  59  Ala.  386;  s^.  Davis,  34  Aik.  179;  Kro^n  9.  Ihornas, 

Lake  V.  Gainen,  75  Ala.  143;  Lavender  v.  14  111.  App.  428;  Carter  r.A^ilsor, 61  Ala. 

Hall,  60  Ala.  214;  Agee  v.  Mayer,  71   Ala.  434 ;  Stern  v.  Simpson, 62  Ala.  194  :  Ham- 

88;    Kennon   v.    Wright,    70    Ala.    434;  ikon  z'.  Maas,  77  Ala.  283;  Pcard  v.  ^^ood• 

Lomaxv   L«  Grand,  60  Ala.  537;  Robin-  ard,  78  Ala.  317 ;  Fcistet  t^.  Ka]  ier,  74  Ala. 

son  V.  Lehman,  72  Ala.  401;   Tucker  v,  093;    Wat8<in  v,  Aoerbacb,  57  Aia.  3^3; 

Adams  59  Ala.  254 ;  Huisey  v.  Peebles,  53  Grady  v.  Hall,  59  Ala.  341 ;  Giiel  p.  Lth- 

Ata.  432:  Scaife  v.  Siovall,  67  Ala.  237;  man, '59  Ala.  419;  C<nnor  v,  Jackfop,  74 

Tuttlez^.  Walker,  69  Ala.  172;  Buxbin  v,  Ala.  464;   Comer  v.  Daniel,  ^9  Ala.  434; 

Ware,  69  AU.  279;  Wikon  v,  Stewart,  69  Flcxner  v.  Dickerscm,  65  Ala.  129;  Juhn- 

Ala.  303;  Wilkiosimz/.  Ketler,  69Ala.  43^;  ston  z/.    Hannah,  66  Ala.  127;  Urovn  f. 

Fitasimm  m<t  e'.  Howard,  69  Ala.  590;  Leh-  Hamil,  76  Ala.  5(6;  Marens  v.  Kobinsf-n, 

man  v,   Howze,  73  Ala.   302;     Ware    v,  76  Ala.    5,0;  Sheushltr  v,  Gairs,  68  Ala. 

Blalock,72Ga.  804;  Zachry  v.  Stewart,  Of  5^6;  Laloire  v,  Villa,  31  La.  Am.  4^6; 

Ga.  218;    Scott  V.    P«>una,  61    Ga.    579;  Chaffe  v.   Heyner,  31  la.  Ann.  594;  Gay 

Lathrop  v.  Clewis,  63  Ga.  282 ;    Hempstead  v,  Daisre,  30  La.  Ar>n.  Ft.  H   IC07';  1  eott  n 

Real  Ent.,  etc,  Ahsoc  ik  Cochran,  60  Tex.  c.  Mahan,  30  La.  Ann.  Pt  U.  1401 ;  Sald^ 

620;  Wise  z'.  Old,  S7Te<.  514;   Rosenberg  v.    Dragon,    37    La.  Ann.   71;  C  iiizcns' 

V.  Shaper,  51  Tex.  134;  Stone  ».  Bohm,  79  Bank  v,  Wilta,  31  I  a.  Am  244;  Hojwf^. 

Ky.  141 ;  English  v.  Iluncan,  14  Bush  (Ky.),  Lewis  Co.  Sheriff,  1  W  a^h.  Ter.  172:  Car- 

177;  lia^eltine  z/.  Ansherman,  87  Mo.  410;  penter  v,  Strickland,  20  S  Car.  t;  Kithcy 

ieier  v  Tn  »mas,  5  Mo.  App.  584 ;  Carter  v.  Du  Pr^,  20  S.  Car.  6;  Jones  v.CIaikson, 

V,  l)u  Pre,  18  S.  Car.  179;    Kennedy  v,  16  S.  Car<  628;   It-bell  v   Dunlap,  17  S. 

Reanes,  15  S.  Car.   54S;    Richardson    v.  Car.  581;  Stemberger  r.  Mcbwecn,  14  H. 

Blakemore,  1 1  Lea  (Tenn ),  290;  Lewis  v.  Car  35;  Warren  t/.  I  a^  ton,  14  S.  Car.  476; 

Mahon,  9  Baxt.  (Tenn.)  374;    Armntrong  Mabry  v.  Judkins,  66  Ga.  7 ^2;  Stallif'jifr  f• 
V.  C  row(  * 
Citv  Ba 

52towa,88:  I  i olden  z;  Cox,  60  Iowa,  449;  Wooten  v,  Gwin,   56  Mii&s.  422;  Polk  f. 


^, 


V,  Walker,  9  t^a  (Tenn.),  156;   Dougherty  Harrold,  60  Ga.  478;  llardmick  9  BuHz, 

V,  Kellum«  \  Lea  (Tenn  ),  643;  Tarpy  v,  59  Ga.  77"?;  Eve  v.  C  rowder,  59  Ga.  799; 

Persing,27  lsLans.745:  Fejavarv  v.  Broesch,  Ware  v,  Macon   Citv  Bank*  59  Ga.  K(0; 

52towa,88:  I  i olden  z;  Cox,  60  Iowa,  449;  Wooten  v,  Gwin,   56  Mii&s.  422;  Polk  f. 

Atkins?/.  Womeldo'f.  53  Iowa,  150;  Cath-  F<jster,  7  Baxt.  (Tenn.)  98;  Whitmoie  p. 

cart  V.  Turner,  18  Fla.  837  ;    Kennard  v,  Poindexter,  7  Baxt.  (Tenn.)  248.    See  also 

Harvey,  80  Ind.  37 ;  Ellis  v.  Martin,  60  Ind.  Commii^ion  Merchants  or  Factors,  voL  y 

391.    SeeS^eldsz/.  Atkinson,  67  Ala.  244.  p.  '^17. 

C9M^ar.f  Thomas  v.  Bacon,  34  Hun  (N.  V),       8.  Booker  v.  Jones,  55  Ala.  266;  Adams 

88.    See  also  Buswell  v,  Marshall,  51  Vt.  v.  Tanner.  ^  Ala  740;  £van.«  r.  Lamai,  21 

87.  Ala.  331;    Ellis  V.  Martin,  60  Ala.  394; 

See  also  Liens.  McKenzie  v,  Lampley,  31  Ala.  528;  Sealy 

1.  See  statuteH  of  Virginia,  North  Caro-  w.  McCormick,  68  A»a.  640 ;  Robinson  r. 

lina,  Alabama,  Florida,  Tennessee.  South  Mauldin,  1 1  Ala-  977 ;  Mehn  v,  Kcjnolds» 

Carolina,  Georgia,  Mississippi,  Louisiana,  32   Minn.  52;  Gotten  v.  WiUottghoy,  83 
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N.  Car.  75;  s-  <:•»  35  Am.  Rep.  564;  Clay 
V,  Currier,  17  Rep.  (Iowa)  683  ;  Hansen  v, 
Dennisun,  7  III.  App.  7J;  Parker  z^.  Webb, 
3  S.  Western  Rep.  (Ark  )  521 ;  Hammock 
V.  Creekmoore,  3  S.  Western  Repr.  (Ark.) 
180 ;  Beard  v  State,  43  Ark.  284 ;  Tarratt 
V,  McDaniel,  32  Ark.  598;  Meadow  v. 
Wise,  41  Ark.  285;  Greer  v.  Turner,  47 
Ark.  17;  Kimball  v,  Satlley,  55  Vt.  285; 
s.  c,  45  Am.  Dec.  614;  Fitch  v.  Burk,  38 
VL683;  Sterling  v,  lialdwin,  42  Vi.  306; 
Cudworth  v.  Scott,  41  N   H.  456. 

A  crop  is  a  •'growing "  crop,  so  that  it 
can  be  mortgaged,  giving  a  legal  title  to  the 
mortgagee  from  the  time  the  seed  is  de- 
piisited  in  the  ground.  Wilkinsim  v,  Kel- 
ler, 69  Ala.  43^;  Hansen  v.  Dennison,  7 
III.  App.  73.  Compare  ComstoCks  v. 
Scales.  7  Wis  159. 

Unplantod  Cropo.  —  It  is  even  held  that 
a  crop  to  l)e  planted  on  one's  own  land  or 
on  land  to  be  let  to  him,  as  well  as  a  crop 
planted  and  in  process  of  cultivation,  is 
the  subject  of  a  valid  mortgage.  Rawlings 
V,  Hunt,  90  N.  Car  270;  Cotten  z^.  Wil- 
loughby,  83  N.  Car.  75 ;  Harris  v,  Jone.s 
8 J  N.  Car.  317 ;  Robmson  ?/.  E/zell.  72 
N.  Car.  231 ;  .Senter  v,  Mitchell,  16  Fed. 


Rep.  206;  Thrash  v.  Kennett,  57  Ala.  156; 
Hur^t  V.  Bell,  72  Ala.  336;  Waikins  «/. 
"       '  \m. 

»9 

.7 

Wii4.  159;  Milliman  v.  Neher,  20  Barb. 
(N.  Y.)  37. 

The  lessee  of  land  in  posses.sion  exe- 
cute«t  a  mongage  of  the  crops  to  be  raised 
by  him  the  coming  i«eason,  and  which  were 
not  yet  planted.  Neid,  that  the  mortgage 
was  valid.  Arques  v,  Wasson,  51  Cal. 
620;  ».  c,  21  Am.  Rep.  718;  Conderman 
».  Smith,  41  Barb.  (N.  Y.)  404;  Harris  v, 
Jones,  83  N.  Car.  317  ;  Robin:»on  v.  Kzzell, 
72  N.  Car.  231 ;  Sanborn  v.  Benedict,  78 
111.  ^09;  Minnesota  Linseed  Oil  Co.  v, 
Maginnis,  32  Mmn.  193  ;  McCarty  z/.  Blev- 
va^n  5  Yerg.  (Tenn.)  195. 

A  mortgage  on  crops  yet  to  be  planted 
is  a  good  and  enforceable  lien  Mh<  re  the 
mortgagee  takes  the  pro])erty  in  his  pos- 
session after  it  is  acquired,  and  before  the 
rights  of  others  as  creditors  or  purchasers 
have  attached  thereon.  Moore  v.  Byrum, 
10  S  Car.  452;  s.  c,  30  Am.  Kep.  58; 
Wyatt  V.  Waikins,  16  Alb.  L  J.  (Tenn.) 
205;  Cook  V,  Corthell,  ii  R.  I.  482;  s.  c, 
23  Am  Kep.  518;  Williams  v  Briggs  11 
R.  I.  176;  s.  c,  23  Am.  Rep.  ^(3 ;  22  Am. 
Rep.  653,  note;  Kees  v.  Coats,  6j  Ala. 
258;  Columbus  Iron  Works  v.  Rentro,  71 
Ala.  577;  Collier  v.  Faulk,  69  Ala.  58; 
Hurst  r.  Bell,  72  Ala.  336;  Thompson  v, 
Powell,  77  Ala.  391 ;  Mayer  v.  Taylor,  69 
Ala.  403;  Colev.  Kerr,  19  Neb.  553;  Lam- 
son  V,  Moffatt,  61  Wis.  153. 

A  cotton  planter,  cultivating  land,  for  the 
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purchise-price  of  whith  he  had  mortgaged 
his  crop  tor  the  ensuing  year,  made  two 
mortgages  on  the  same  crop,  one  before 
and  one  after  it  was  sown,  to  other  parties,- 
to  cover  past  and  future  advances  from' 
them.  Advances  were  made  thereafter, 
and  the  mortgagor  continued  in  their  debt. 
He  sold  part  of  his  crop  through  a  broker, 
and  received  the  proceeds.  la  a  suit 
against  the  broker  by  the  second  mortga- 
gees for  conversion,  keid,  that  the  fi^st 
mortgage  of  the  plaintiffs,  though  not  no- 
tice to  third  parties  under  the  Alabama 
registration  law,  being  made  before  the 
crop  was  planted,  was  a  valid  executory 
contract,  conve>ing  to  the  mortgagees  an 
equity  whii  h,  on  their  taking  possession  o£ 
the  crop,  would  become  a  legal  title.  In 
such  a  ca.«ie  the  mortgagor  in  possession,  • 
having  a  legal  title  again:»t  all  but  the  prior 
mortgaiiee,  could  con\ey  to  the  second 
mortgagees  such  a  title  as  would  enable 
them  to  maintain  trover  against  any  one 
but  the  prior  mortgagee,  or  those  claiming 
under  him.  Marks  v,  Robinson,  2  South- 
ern Rep.  (  Ma  ]  292. 

Where  a  mongage*  is  executed  on  an 
unplanted  crop,  a  lien  attaches  in  equity 
as  soon  as  the  subject  of  the  mortgage 
comes  into  existence,  and  in  a  proceeding 
to  f«treclose  ^ill  be  enforced  sigainst  the 
mortgagor  and  those  holding  under  him- 
with  lecord  notice.  Apperson  v,  Moore, . 
30  Ark.  56;  8.  c.,2i  Am.  Rip.  170;  Butt 
V,  Ellett,  19  Wall.  (U.  S.)  544;  McCaffrey 
V.  WotKlin,  65  N.  Y.  459;  s.  c,  22  Am. 
Rep.  644;  Smith  v.  Atkins,  18  Vl  465;. 
Everman  v,  Robb,  J2  Miss.  653;  s.  c,  25, 
Am.  Rep.  682  ;  \\  hite  v.  'J'homas,  52  Miss. 
49;  Sillers  v.  Lester. 48  Miss.  513;  Booker 
V,  Jones,  «  Ala.  266;  Stewart  v.  Fry,  3 
Ala.  573;  Kirksey  v.  Means,  42  Ala.  42!$; 
Smith  V.  Fields,  79  Ala.  335. 
^  In  case  of  crops  to  be  grown,  a  mortgage 
vests  potentially  from  the  time  of  the  ex- 
ecutory bargain,  and  actually  as  soon  as 
the  subject  arises.    Andrew  v,  Newcomb,. 

2  N.  Y.  417 ;  Senter  v,  Mitchell,  k6  Fed. 

ep.  206. 

A  morrgage  executed  by  the  owner  or 
lessee  of  land  on  a  crop  which  is  not 
planted,  but  is  to  be  planted  in  futuro, 
conveys  to  the  mortgagee  a  mere  equitable 
interest  or  title,  which  will  not  support  an 
action  of  detinue,  trover,  or  trespass;  but 
this  title  attaches  instantly  on  the  planting, 
and  is  superior  to  a  second  mortgage  ex- 
ecuted prior  to  the  planting,  the  second 
mortgagee  having  notice  of  the  former 
mi>rtgage.  Maver  v,  Taylor,  69  Ala.  403; 
s.  c,  44  Am.  Rep.  522,  citing  Grant  v, 
Steiner,  65  Ala.  499;  Rees  v,  Coats^ 
65  Ala.  256;  Booker  v,  Jones,  55  Ala. 
206;  Abraham  v.  Carter,  53  Ala.  8; 
Moore  v,  Byrum,  10  S.  Car.  452;  a.  c., 
30  Am.    Rep.  58;    Sillers  f.   Lester,  48 
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Miss.  513;  Fonville  v,  Casey,  Murph. 
(N.  Car.)  389;  s.  c,  4  Am.  Dec  559. 
Sec  also  Collins  v,  Faulk,  69  Ala.  58; 
Seay  v.  McCormick,  68  Ala.  549;  Wilkin- 
44on  V.  Keller,  69  Ala.  435.  Compare 
Hutchinson  v.  Furd,  9  Bush  (Ky.),  318; 
s.  c,  15  Am.  Rep.  711,  where  it  was  held 
that  a  m'>rtgnge  of  a  crop  to  be  raised  on 
a  farm  during  a  certain  term,  but  which  is 
not  yet  sown,  passes  no  title,  and  the 
mortgagee  has  no  claim  against  a  pur- 
chaser of  the  crop  for  it  or  its  valuci  Sec 
also  Cudvvorlh  v.  Scott,  41  N.  H.  456; 
Redd  V.  Burrus,  58  Ga.  574. 

A  chattel  mortgage  can  have  no  valid 
operation  u|)on  a  crop  of  grain  given  at  or 
about  the  time  of  planting  the  same,  and 
before  it  is  up,  or  has  any  appearance  of  a 
growing  crop.    Comstock  v.  Scales,  7  Wis. 

'59- 

A  mortgage  may  embrace  a  crop  of  which 
the  seed  is  planted,  and  which  is  growing. 
Stephens  v.  Tucker,  55  Ga.  543. 

A  mortgaee  of  a  crop  thereafter  to  be 
raised  is  void  as  against  a  subsequent  pur- 
chaser from  the  mortgagor,  unless  before 
such  purchase  the  mortgagee  took  actual 
possession  of  the  property.  Lamson  v, 
Moff.it,  61  Wis.  153,  citing  Comstock  v. 
Scales,  7  Wis.  159;  Chynometh  v,  Tcn- 
ney,  10  Wis.  397,  407 ;  Farmers'  L.  &  T. 
Co.  w.  Comm.  Bank,  11  Wis.  207;  Single 
V.  Phelps,  20  Wis.  398;  Mowry  v.  White, 
21  Wis.  4 17;  Hunter  v.  Bosworth,  43  Wis. 
583;  Farmers*  L.  &  T.  Co.  v.  Fisher,  17 
Wis.  114;  Farmers'  L.  &  T.  Co.  v,  Cary, 
13  Wis.  1 10. 

A  mortgage  of  crops  to  be  sown  is  too 
indefinite  and  uncertain  to  be  valid  against 
third  persons,  unless  at  least  designating 
the  year  or  term  in  which  they  are  to  be 


grown.    Pennington  v.  Jones,  57  Iowa,  37. 

I  of  a  growing 

crop,  if  the  part  rnortgaged  is  so  described 


A  mortgage  may  be  of  part  of  a  growing 


as  to  be  identified  by  parol  evidence;  and 
whether  so  identified  or  not,  is  a  question 
for  the  jury  upon  the  proof.  Stephens  v. 
Tucker,  55  Ga.  543. 

The  sale  or  mortgage  of  a  crop  to  be 
planted^  as  well  as  one  planted  and  in  pro- 
cess of  cultivation,  is  valid,  provided  the 
place  where  the  crop  is  to  be  produced  is 
designated  with  certainty  sufficient  to  iden- 
tify it.  //  seems  parol  testimony  is  compe- 
tent to  fit  the  description  to  the  property, 
and  show  the  agreement  of  the  parties.  A 
mortgage  conveying  "my  entire  crop  of 
every  description  *'  is  too  vague  to  pass  any 
title  to  the  property  mentioned.  Roun- 
tree  v,  Britt,  94  N.  Car  104;  Atkinson  %', 
Graves,  91  N.  Car.  99. 

A  mortgage  which  conveys  "all  of  the 
crops  of  corn,  cotton,  and  cotton-seed,  and 
crops  of  every  other  name  and  description, 
to  be  grown  this  year  in  said  county,"  is  not 
void  for  uncertainty,  but  is  valid  and  opera- 


tive to  convey  all  the  crops  grown  in  said 
county  by  the  grantor  or  mortgagor.  ilami}> 
ton  V.  Maas,  77  Ala.  283. 

A  chattel  mortgage  upon  a  growing  crop, 
as  against  an  attaching  creditor,  continues 
to  be  a  lien  upon  the  crop,  in  the  posses- 
sion of  the  mortgagor,  after  severance  and 
removal  from  the  land,  —  Rider  t'.  I£dgar,54 
Cal.  127,  —  and  upon  the  proceeds  <»f  the 
crop  after  sale.    Muse  v.  Ijehman,  30  Kan. 

Section  2972  of  Civil  Code  keeps  alive  the 
lien  of  a  mortgage  upon  a  growing  crop  only 
so  long  as  the  same  remains  on  the  land  of 
the  mortgagor.  Waterman  v.  Green,  59 
Cal.  142 ;  Goodyear  v.  Williston,  42  Cal.  1 1. 

A  mortgagee  of  a  cotton  crop,  who,  in 
order  to  gather  and  secure  the  crop,  makes 
further  advances  to  the  mortgagor,  duet  not 
thereby  obtain  a  lien  on  the  proceeds  of  the 
sale  of  the  crop  that  takes  precedence  of  a 
lien  created  by  a  second  mortgage  or  deed 
of  trust  executed  to  a  trustee  to  secure  an 
indebtedness  due  from  the  mortgagor  to 
his  wife  for  moneys  advanced  to  him. 
Weathersbee  v,  Farrar,  i  S.  Eastern  Repr. 
(N.  Car.)  616. 

In  1879,  N.  conveyed  to  B.  a  farm  for 
$5,610,  payable  in  six  equal  annual  instal- 
ments. B.  then  conveyed  the  land  and  ten 
bales  of  each  annual  crop  of  cotton  to  be 
produced  on  it  for  the  six  years,  to  a  trustee 
to  secure  the  payments,  with  power  to*  take 
possession,  and  sell  on  default  of  payment 
In  1881,  N.  took  possession  of  ten  bales, 
Including  three  made  by  a  tenant  of  B.,  to 
pay  the  instalment  for  that  year.  The 
tenant  had  mortgaged  his  whole  crop  of 
that  year  to  D.  for  supplies.  Htld^  that 
the  first  mortgage  was  void  for  uncertainty 
as  against  D.,  the  second  mortgagee,  and 
he  could  maintain  replevin  against  N.  for 
the  three  bales.   Dodda  v.  Neel,  41  Ark.  7a 

A  mortgage  describing  the  property  as 
'^all  the  cut  and  growing,  and  having 
grown,"  on  the  premises.  ^//</ insufficient 
to  give  third  persons  notice  of  a  lien  on 
the  crops  grown  on  the  land.  Cray  9. 
Currier,  62  Iowa,  535.  ' 

A  mortgage  which  describes  the  crops 
intended  to  be  conveyed  as  "my  entn-eaop 
of  corn,  cotton,  [cotton]  seed,  fodder,  pease, 
potatoes,  and  cane  that  I  may  raise  the 
present  year  on  my  place,"  is  not  void  for 
uncertainty.  While  the  description  i>f  the 
crops  is  very  general  and  indefiiUtc,  it  is 
capable  of  being  rendered  certain  by  show- 
ing the  lands  cultivated  by  the  mortgagor 
during  that  year,  and  the  quantity  •  f  thv 
respective  cro|3S  raised  by  him.  Sea;  :> 
McCormick,  68  Ala.  549;  Ellis  tf.  Martin, 
60  Ala.  394- 

The  description  of  the  property  ma 
mortgage  was  as  follows:  ''All  and  the 
entire  crop  of  fiax  and  wheat,  and  otter 
grain  or  produce,  raised  on  the  east  hil^ 
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Definition. 


CROSS.' 

CROSS-BILL.  —  A  cross-bill  is  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit,  or  against  other  defendants  in 
the  same  suit,  or  against  both,  touching  the  matters  in  question 
in  the  original  bill.  It  is  brought  either  to  obtain  a  discovery  of 
facts  in  aid  of  the  defence  to  the  original  bill,  or  to  obtain  full  and 
complete  relief  to  all  parties,  as  to  the  matters  charged  in  the 
original  bill.* 


etc ;  and  the  year  when  the  same  were  to 
be  "  raised  "  was  not  stated.  Held  insuffi- 
cient to  put  defendants  on  inquiry  as  to 
crops, — none  of  which  were  "raised,"  and 
only  five  acres  of  which  were  sown  at  the 
lime  of  the  execution  of  the  mortgage, — 
and  that  the  description  could  not  t^  aided 
by  parol  testimony.  Eggert  v.  White,-  59 
Iowa,  464 ;  Pennington  v.  Jones,  57  Iowa, 
37.     Compare  Muir    v.  Blake,   57    Iowa, 

A  mortgage  of  "all  of  a  crop  of  ten  acres 
of  cotton  to  be  grown  "  by  the  mortgagor 
upon  a  field  containing  forty  acres  in  cotton, 
is,  as  to  strangers  to  tne  mortgage,  void  for 
uncertainty,  and  parol  evidence  to  designate 
the  particular  ten  acres  intended  is  not  ad- 
missible.   Krone  v.  Phelps,  43  Ark.  350. 

"One-half  of  all  tne  crop  g4rowing"  on 
certain  described  lands,  means  one  undi- 
vided half  of  such  crop;  and,  as  a  descrip- 
tion (in  a  chattel  mortgage)  of  the  property 
mortgaged,  is  sufficiently  definite.  Melin 
V.  Reynolds,  32  Minn.  52. 

A  mortgage  of  land  including  "the  rents, 
issues,  and  profits  thereof,"  was  held  to  be 
a  lien  on  the  crops  growing;  on  the  prem- 
ises.    Montgonoierjr  v.  Merrill,  165  Cal.  432. 

A  mortgage  which  described  the  prop- 
erty mortgaged  as  "  thirty  bales  of  good  lint 
cotton,  the  first  picking  of  our  crop  of  1882, 
to  average  four  hundred  and  fifty  pounds 
each,"  describes  the  cotton  with  sufficient 
certainty.  Senter  v,  Mitchell,  16  Fed.  Rep. 
206. 

A  chattel  mortgage  on  a  crowing  crop 
executed  after  a  transfer  of  the  legal  title 
to  the  land  on  which  it  grows,  will  pass  no 
rights  as  against  one  claiming  under  the 
grantee  in  the  conveyance  of  the  land. 
Comanz/.  Thompson,  47  Mich.  22;  Gibbons 
V.  Dillingham,  kg  Ark.  9;  s.  c,  50  Am.  Dec. 

233- 

One  who  takes  a  mortgage  of  growing 
crops  during  the  pendency  of  an  action  of 


ejectment,  is  bound  by  the  judgment  against 
the  mortgagor,  and  may  oe  evicted  under 
the  writ  issued  on  such  judgment.  As  be- 
tween him  and  the  successful  plaintiff  such 
growing  crops  are  part  of  the  realty,  and 
pass  to  the  plaintiff,  and  the  mortgagee  is 
not  entitled  to  possession  of  the  premises 
for  the  purpose  of  harvesting  such  crops. 
Huerstal  zk  Muir,  64  Cal.  450. 


See  also  Mortgages,  Chattel  Mort- 
gages. 

1.  Cross,  Intersect.  — "The  word  'inter- 
sect '  ordinarily  means  the  same  as  to  cross ; 
literally,  to  cut  into  or  between.  The  two 
words  seem  to  be  used  in  the  same  sense, 
as  is  apparent  from  the  fact  that  the  word 
intersected  is  only  used  in  the  latter  part  of 
the  quotation,  whereas,  if  they  were  used  in 
different  senses,  we  should  expect  to  find 
the  words  *  or  crossed  *  also  used."  Stale 
V,  New  Haven  &  Northampton  Co.,  45 
Conn.  J44. 

A  railroad  held  to  "  cross  a  public  high- 
way," though  they  did  not  cross  upon  the 
same  level.  People  v,  N.  Y.  Cent.  R.  R. 
Co.,  13  N.  Y.  78. 

Cross  Street  —  Where  a  proviso  is  made 
as  to  the  assessn^ent  of  real  estate  front- 
ing upon  a  "  cross-street,  or  street  fronting 
upon "  another,  its  language  does  not  con- 
template the  assessment  of  any  street  upon 
one  side  alone  of  that  other.  Schumacker 
V,  Toberman,  <6  Cal.  510. 

"Cross  the  Lake."  — Where  an  act  pro- 
vides that  it  shall  not  be  law  for  a  person 
to  cross  the  lake  within  three  miles  of  a 
certain  bridge  without  paying  toll,  it  applies 
also  to  a  person  crossing  on  ice,  but  not  to 
one  who  does  not  enter  the  lake  within 
three  miles  of  the  bridge.  Cayuga  Bridge 
Co.  V,  Stout,  7  Cow.  (N.  Y.)  33. 

''Cross  the  Bar."  —  Where  a  boundary 
is  described  as  "  crossing  the  bar  "  between 
two  islands, "  crossing  -the  bar  "  means  pass- 
ing clear  across  the  entire  width  of  the  bar 
on  the  line  of  low  water,  and  drawing  the 
subsequent  boundary-lme  from  the  farther 
edge  or  limit  of  the  bar  on  that  line  of  low 
water.     Bremen  v,  Bristol,  66  Me.  357. 

"Cross  aKoad."— The  exemption  from 
payment  of  toll  of  a  passenger  "crossing 
a  road  and  not  going  one  hundred  yards 
thereon,"  applies  only  to  persons  actually 
crossing  the  road.  Phillips  v.  Harper,  2 
Chit  412. 

But  it  was  held  to  apply  to  a  person  going 
along  the  road  and  continuing  thereon  till 
he  reached  a  lane  turning  off  on  the  same 
side  on  which  he  entered.  Major  t*.  Oxen- 
ham,  5  Taunt.  340. 

2.  Ayres  v.  Carver,  17  How.  (U.  S  )  5g5. 
"It  should  not  introduce  new  and  di> 

tinct  matters  not  embraced  in  the  ori^iiiuU 
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CROSS-COMPLAINT—  CROSS-EXAMINATION—  CROSSINGS, 


CB0BS4»MPLAIVT.i 

CBOSS-EXAHDrATIOV.  — See  Trial;  Witnesses. 

CBOSSDIGS.  —  See  also  Carriers  of  Passengers;  Compara* 
TiVE  Negligence  ;  Contributory  Negligence  ;  Municipal 
Corporations;  Negligence;  Railroads. 


I.  Preliminary,  907. 

a.  Kinds  of  Crossings,  907. 

3.  What  a  Part  of  Crossing,  907. 

4.  Duty  of    Railroads   to    construct 

and  maintain.  907.  [909. 

5.  Duties  at  Established  Crossings, 

6.  The     Mutuality    of    Rights    and 

Duties,  909. 

7.  General  View  of  the  Duty  of  the 

Company,  910.  [913. 

8.  General  View  of  Traveller's  Duty, 

9.  Private  Crossings,  914. 

10.  Crossings  by  Custom  and  License, 

915. 
IX.  Liability  for  Defects  in  Crossings, 

916. 
IS.  Signboards  at  Crossings,  916. 

13.  Warnings    required    at    Common 

Law,  917. 

14.  Duty   of   Travellers    when    View 

obstructed,  918. 

bill,  as  they  cannot  be  properly  examined 
in  that  suit,  but  constitute  the  subject-matter 
of  an  original,  independent  suit.  The  cross- 
bill is  auxiliary  to  the  proceeding  in  the 
original  suit,  and  a  dependency  upon  it. 
It  is  said  by  Lort/  Hardwicke^  that  both 
the  original  and  cross  bill  constitute  but 
one  suit,  so  intimately  are  they  connected 
together." 

**  A  cross-bill  is  a  mere  auxiliary  suit, 
and  a  dependency  of  the  original.  It  may 
be  brought  by  a  defendant  again>t  the 
plaintiff  in  the  same  suit,  or  against  other 
defendants,  or  against  both  ;  but  it  must  be 
touching  the  matters  in  question  in  the  bill, 
as  where  a  discovery  is  necessary,  or  as 
where  the  original  bill  is  brought  for  a  spe- 
cific performance  of  a  contract,  which  the 
defendant  at  the  same  time  insists  ought 
to  be  delivered  up  and  cancelled;  or  where 
the  matter  of  defence  arises  after  the  cause 
is  at  issue,  where  in  cases  at  law  the  de- 
fence is  by  plea  puis  darrein  continuance.^^ 
Cross  V.  De  Valie,  I  Wall    (U.  S.)  14. 

*'  A  cross-bill,  ex  vi  terminornm^  implies 
a  bill  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit  or 
against  other  defendants  in  the  same  suit, 
or  against  both,  touching  the  matters  in 
question  in  the  original  bill."  Kemp  x>. 
Mitchell,  36  Ind.  256,  quoting  .Story's  Eq. 
PI   sec.  3S9. 

"  A  cross-bill  is  a  bill  brought  by  a  de- 
fendant against  a  plaintiff,  or  other  i)arlics 
in  a  former  bill  depending,  touching  the 
matter  in  question  in  that  bill.  ...   It   is 


15.  Duty  of  Railroad  Company  when 
View  obstructed,  919. 

x6«  Temporary  Obstruction  of  View, 
92a 

17.  Warning  -  Signals    at    Crossifigs, 

921. 

18.  Signals  required  by  Statute,  921. 
{a)  Jtlustratn>e  Doctrines^  923. 

\b)  Duty  to  itf^nal  for  Animals^  925. 
(r)   Who  entitled  to  the  Benefit  of  Sig- 

rtais,  927. 
(d)  Evidence  as  to  Signals^  928. 

19.  Gates  at  Crossings,  928. 
ao.  Flagmen  at  Crossmgs,  929. 
ax.  Lookouts  at  Crossings,  931. 

82.  Speed  of  Trains  at  Crossinf^  932. 
(«)  Speed  in  Violation  of  VosUrve  Lavsy 

934- 
33.  Appliances,   etc.,    for  Control  of 
Train,  935. 
(a)  Lights  on  Cars  and  Engines^  935. 

treated  as  a.  mere  auxiliair  suit,  or  as  a  de- 

Cendency  upon  the  origmal  suit.  ...  A 
ill  of  tnis  kind  is  usually  brought  either 
to  obtain  a  necessar>'  discovery  of  facts  in 
aid  of  the  defence  to  the  original  bill,  or  to 
obtain  full  relief  to  all  parties  in  referenct 
to  the  matters  of  the  original  bill."  Kidder 
V,  Barr,  35  N.  H.  Rep.  251. 

**  In  the  very  elementary  nature  of  the 
thing,  a  cross-bill  is  a  bill  tiled  by  a  party 
defendant  to  a  suit."  McDougald  v.  Dough 
erty,  14  Ga.  679. 

"  A  cross-bill  is  nothing  more  than  an 
addition  to  the  answer.  It  makes  a  part 
of  the  pleading  which  states  the  defence, 
the  answer  being  the  other  part-  ...  If  a 
cross-bill  is  added  to  an  answer, the  answer 
is  amended."  Canant  t/.  Mappin,2oGa.73l■ 
l.  **  A  cross-complaint  is  allowed  'when 
a  defendant  has  a  cause  of  action  against  a 
co-defendant,  or  a  person  not  a  |Mirty  to  the 
action,  and  affecting  the  subject-matter  of 
the  action.*  .  .  .  'The  only  real  difference 
between  a  complaint  and  a  cross-complaint,' 
says  the  author  we  have  quoted,  *  is,  that 
the  first  is  filed  by  the  plaintiff,  and  tht 
second  by  tl^;  defendant.  Koth  contain  a 
statement  of  the  facts,  and  each  demands 
affirmative  relief  ujxjn  the  facts  stated ' . . 
.And  we  may  add,  the  difference  between  a 
counter-claim  and  a  cross-complaint  is  this: 
in  the  former,  the  defendant's  cause  of  ac 
tion  is  against  the  plaintiff;  and  in  tht 
latter,  against  a  co-defendant,  or  one  not  a 
l)arty  to  the  action."  White  v.  Reagan,  >' 
Ark.  289,  290 
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PnUmiBAiy.  CROSSINGS.  Kinda  of  Cradngt,  tte. 

S4.  Pushing,  Backing,  and  Switching  {d)  U.  uaify  a  Question  for  tht  Jury^ 

Cars  over  Crossings,  935.  944. 


(11)  "^ Flyifi^Switches^^  and  *^  JCicking'  (e)  Bui  it  may  be  a  Mutter  of  Law^ 

,   Car/,'*  916.  944. 

25.  Negligence  of  Railroad  Company:  3a.  Traveller's     Duty     to     *' Stop," 

What  Sufficient  Evidence  of,  937.  *'  Look,"  and  '*  Listen,"  945. 

a6.  Negligence  of  Railroad  Company  33.  Mufflings,  Snow-Storms,  Physical 

must  be  Proximate,  938.  Infirmities,  etc.,  947. 

ay.  Precautions  after  an  Accident,  939^  34.  Crossing  in  Front  of   a   Moving 

a8.  Plaintiffs  Negligence  apparent  to  Train,  948. 

Defendant,  939.  35.  Children  and  Feeble  Persons,  948. 

ag.  No   Presumption  of  Contributory  36.  Imputable     Contributory     Negli* 


Negligence,  940.  rence,  948. 

1)  7ne  Presumption  of  Care prezfoiis,   37.  Injury  to  Fellow- Servant,  949^ 

940.  38.  Comparative  Negligence  at  Cross- 


(6)  This  Presumption  may  be  rebutted^  ings,  949. 

941.  39-  Peculiar  Statutory  Provisions,  etc., 

30.  Burden  of  Proof  of  Contributory  949. 

Negligence,  941.  40.  Railroad  liable  over  to  Municipal- 

31.  What  Contributory  Negligence  is,  ity,  950. 

941.  41.  Legislative  Control  over  Crossings, 
{a)  The  JVant  of  Ordinary  Care,  941.  950. 

{b)  Its  Causal  Connection^  942.  4a.  Railroad- Railroad  Collisions,  950. 

\c\  Contributory  Negligence  defeats  Re-  43.  Highway-Highway  Collisions,  951. 

covery,  942.  44.  Street-Cars,  Collisions  of,  951. 

L  Preliminary.  —  The  term  "  crossing,"  as  used  in  this  article, 
cannot  well  be  defined  It  is  rather  a  term  of  description.  We 
here  deal  principally  with  the  duties  and  rights  of  railroads,  and 
of  travellers  at  "crossings"  created  by  the  intersection  at  grade  of 
public  highways  and  railroad  tracks ;  and  consequently  the  greater 
part  of  this  discussion  relates  to  rights  and  liabilities  arising  from 
the  injury  of  property  and  persons  by  accidents  at  such  crossings. 

2.  Kinds  of  Crossings.  —  A  crossing,  in  the  sense  of  the  term 
as  used  in  this  article,  is  the  intersection  at  grade  of  a  railroad 
track  (a)  by  a  public  highway,  or  {b)  by  a  private  road,  or  {c)  by 
another  railroad.  So,  also,  the  intersection  at  grade  of  either  a 
public  or  private  street  or  way  by  another  of  either  class,  may  be 
said  to  be  "a  crossing,"  within  the  scope  of  this  discussion ;  but 
the  litigation  that  has  arisen  from  accidents  at  such  crossins^s  is  so 
limited  that  they  will  only  be  treated  of  incidentally.  Rights  and 
liabilities  of  railroad  companies  for  accidents  at  places  where 
their  tracks  cross  highways  either  above  or  below  grade,  may  also 
properly  be  considered  as  incident  to  the  general  discussion. 

3.  What  a  Part  of  Crossing.  —  The  crossing  itself  is  the  portion 
of  the  highway  and  the  railway  that  are  used  in  common.  But 
the  embankment,  which  is  constructed  as  a  necessary  approach 
to  the  railway  tracks,  is,  in  legal  contemplation,  a  part  of  the 
crossing:.^ 

4.  Ihity  of  Bailroad  to  constmot  and  Tnaititain,  —  It  is  generally 
the  duty  of  a  railroad  company  to  construct,  maintain,  and  repair 
the  crossing  where  it  intersects  a  public  highway  at  grade.*     It 

1.  Beattv  V.  Cent.,  etc.,  R.  Co.,  58  la.  234 ;  Ferguson  v.  V.  &  T.  R.  Co.,  13  Nev. 

242;  s.  c,  8  Am.  &  Eng.  R.  R.  Gas.  210;  184;  Pittsburg,  etc.,  R.  Co.  v.  Dunn,  56  Pa. 

Farley  V.  Chicago,  etc.,  R.  Co.,  42  la.  234.  St.  280;  Paducah,  etc.,  R.  Co.  v.  Common- 

8.  Farley  v,  Chicago,  etc,  R.  Co.,  42  Ta.  wealth,  80  Ky.  147  ;  s.  c,  10  Am.  &  Eng. 
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is  bound  to  keep  the  approaches  in  a  safe  condition.*    And  this 
seems  to  be  true,  even  though  the  highway  was  laid  out  after  th 
construction  of  the   railroad  ; «  but.  perhaps,  only  when  a   S 

liUd.       And  the  company  must  so  construct,  repair,  and  imorove 
the  crossing  as  to  meet  the  increasing  wants  of  the  public*^? 

rocSo"ver°it"""'r-  ^'^  ^''^"'"^  '^^^'"^  ^'h^"  tL  rliiroal 
located  over  it,»  and  is  a  contmuing  duty."     Having  crossed  a 

thSh:'use;uhfe'':"'^'>rTr^  ""-^^  ^^^^^--^  '^ '« such^zi^ 

tliat  Its  usefulness  will  not  be  unnecessarily  impaired  '     The  rail 
road  company  is  not  bound,  in  restoring  or  mainfainfng  a  cross  n" 
to  actual  y  improve  the  highway."  but'it  is  liable  for^a  faS  t^'o 
construct  and  maintain  suitable  crossinsfs  at  all  points  where  t 
intersects  a  public  highway  at  grade.*     fhe  crossing  ilg'ne   I 
sufficient  if  It  does  not  unnecessarily  impair  the  usefulneS of  t  e 
highway,  and  its  enjoyment  by  the  public.'«     The  duty  to  coos  ruct 
and  maintain  crossings  usually  applies  only  to  lawful  publkS 
ways  or  streets."     But  if  a  railroad  company  has  madfa  cLS 
public  by  license,  it  will  be  required  to  maintain  it  in  reiir  »    I? 
must  keep  in  repair  bridges  which  constitute  a  highway  crossing  " 
bu    IS  not  obliged  to  build  that  part  of  the  highway ^crossS/its 
right  of  way.  except  at  the  crossing."     It  is  no!  relt^ved  S th 
duty  to  repair  because  a  street  railway  using  the  crossing  isTnder 

k  c;,   ?^"^v-=  ^1""''""  "■  ^'''""S"'  ^•'-        «•   Bcatty  V.  ChicaEo    etc     R   Co    c8 

4.  Cooke  f.  Boston   etc     R     r«     ,        (Texas   iSbj)   10  Am.  &  Eng.  R.  R.  Cas. 
Mas.s.  .8s7s  c.  ,0  Am  tKnfnu'cP   ?t'  '  ^''^«°"".  ='<:,.«•  Co.  r.  Long.  27  Kan. 


K.  R.  C  as.  318;  Pittsburg,  etc,  R.  Co.  p. 
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And  the  duty  to  re-form  and  re-lay  the  highway  applies  to  foot.- 
ways.*  But  whether  the  railroad  company  has  properly  constructed 
the  crossing  so  as  to  render  it  as  convenient  and  little  dangerous 
as  possible,  is  for  the  jury.*  All  of  the  foregoing  doctrines  of 
this  section  would  seem  to  be  sustainable  on  common-law  princi- 
ples; but  most  of  ihem,  and  many  analogous  rules,  are  based 
upon  decisions  construing  particular  statutes,  so  that  in  every 
case,  in  order  to  determine  the  exact  rule  in  a  particular  State, 
the  special  statutes  and  decisions  must  be  examined,  and  all  general 
statements  of  doctrine  as  to  the  duty  of  railroad  companies  to 
construct,  maintain,  and  repair  crossings,  must  be  taken  with 
caution.' 

5.  Duties  at  Established  Crossings.  —  A  railway-highway  crossing 
once  established,  certain  general  duties,  rights,  and  obligations 
arise  upon  the  part  of  and  toward  (a)  the  railway  company  in  the 
use  of  its  track  over  the  crossing,  and  (b)  travellers  upon  the  high- 
way. The  consideration  of  these  relative  rights  and  duties,  first 
in  their  general  principles,  and  then  in  their  special  applications, 
is  the  main  subject  of  this  article. 

6.  The  Kntoality  of  Sights  and  Ihities.  —  At  places  other  than 
crossings,  a  railroad  track  is  the  private  property  of  the  company  ; 
and  strangers  who  go  upon  or  cross  the  track  at  such  places  are 
naked  trespassers,  to  whom  the  railway  company  owes  no  duty.* 
But  a  traveller  on  a  highway  at  a  railway  crossing  is  not  a  tres- 
passer, and  toward  him  at  such  a  crossing  the  railway  company 
must  use  that  reasonable  degree  of  care  due  toward  a  person  hav- 
ing equal  rights  with  itself.*  In  such  cases,  the  rights  and  obli- 
gations of  the  railway  company  and  the  traveller  are  mutual  and 
reciprocal.®    Both   must  exercise  ordinary  care,  in  view  of  the 

Commonwealth,  loi  Pa.  St.  192;  s.  c,  10  R.  Co.,  60  Mo.  475;  Kansas  Pac  R.  Co. 
Am.  &  Eng.  R.  R.  Cas.  321.  v.  Ward,  4  Col.  30;  Finlayson  v,  Chicago, 

%      r\,.^ liT-.  —  ^u^...,^..    ..A^     "D     r*^      ^     ^M.^      Tj       /^^       .     r\:ii       /tt     (j     /^     /-*  \    ...^  . 


X.  Queen  v.  Manchester,  etc.,  R.  Co.,  2  etc.,  R.   Co.,  i   Dill.    (U.  S.  C.  C.)  579 ; 

Kng.  R.  R  &  Canal  Cas.  711.  Sweeney  v.  Boston,  etc,  R.  Co,  128  Nlass. 

2.  Roberts  v.  Chicago,  etc.,  R.  Co.,  35  5 ;  s.  c,  i  Am.  &  Eng.  R.  R.  Cas.  1^8  and 

Wis.  679.  note ;  Illinois,  etc.,  R.  Co.  v.  Hethenngton, 

8.  See,  for  full  collection  of  authorities  83  111.  510;   Cauley  v,  Pittsburg,  etc.,  R. 

upon  the  doctrines  of  this  section,  3  Am.  Co.,  95  Pa.  St.  398;  s.  c,  2  Am.'&  Eng. 

&  Eng.  R.  R.  Cas.  415,  note;   10  Am.  &  R.  R.  Cas.  4. 

Eng.  K.  R.  Cas.  330,  note ;  13  Am.  &  Eng.       5.  Kay  v.  Penna.  R.  Co.,  65  Pa.  St.  269; 

R.  R.  Cas.  610,  614,  notes ;  20  Am.  &  Eng.  Pierce  on  Railroads,  340-342,  346,  347. 
R.  R.  Cas.  16,  58,  notes ;  24  Am.  &  Eng.       6.  Continental,   etc.,   Co.   v.    Stead,  95 

R.  R.  Cas.  481,  note;  29  Am.  &  Eng.  R.  R.  U.   S.    161 ;    Indianapolis,  etc.,  R.  Co.  v. 

Cas.  439,  note.  McLin,  82  Ind.  435 ;  Toledo,  etc.,  R.  Co. 

4.  Tit.  "Contributory  Neg."  4   Am.  &  v.  Goddard,  25  Indf.  185;    Penna.  R.  Co. 

Eng.  Ency.  §  25.  v,  Krick,  47  Ind.  368;  Beisiegel  v.  N.  Y. 

It  is  lime  it  should  be  understood  .  .  .  Cent.  R.  Co.,  40  N.  Y.  9;  Black  v.  Bur- 

that  the  use  of   a   railroad  track,  cutting  lington,  etc.,  R.   Co.,  j8   la.   515;    Rock- 

or  embankment,  is  exclusive  of  the  pul>  ford,  etc.,  R.  Co.  v,  Hillmer,  72  III.  235; 

lie  everywhere,  except  where  a  way  crosses  Penna.    R.    Co.  v.   Goodman,  62    Pa.  Si. 

it     Philadelphia,  etc.,  R.  Co.  z\  I lummell,.  329;    Baltimore,   etc,  R.   Co.   7*.    Owings 

44  Pa.  St.   375;   s.  c,  84  Am.  Dec.  457;  (Md.    1880),   28  Am.   &  Eng.  R.  R.  Cas. 

Jackson   v.    Rutland,  etc,  R.  Co.,  25  Vt.  639;  Louisville,  etc.,  R.  Co.  v.  Goetz,  79 

150;  s.  c,  60  Am.  Dec.  246;  Edgcrton  v.  Ky.  442;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas. 

Huff,  26  IndL  46;  Isabel  v.  Hannibal,  etc.,  627. 
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circumstances  and  their  respective  situations ;  ^  and  each,  within 
certain  limitations,  may  rely  upon  the  other  so  to  do.'  But,  by 
reason  of  the  momentum  of  its  trains,  their  fixed  place  of  move- 
ment, and  the  necessities  of  railway  traffic,  it  is  the  privilege  of  the 
railway  to  have  precedence  for  its  trains  at  highway  crossings.' 

7.  Oeneral  View  of  the  Duty  of  the  Company.  —  In  approaching  a 
highway  crossing  with  its  train,  it  is  the  duty  of  a  railway  com- 
pany to  exercise  such  care  to  avoid  and  prevent  collisions  with 
travellers  on  the  highway,  as  a  reasonable .  and  prudent  person 
engaged  in  its  business  would  use.  under  the  circumstances,  at  the 
particular  crossing.*  In  other  words,  the  duty  required  of  it  is 
ordinary  care;*  and  extraordinary  care,  or  unusual  precautions 
and  foresight,  are  not  required  of  it*  Trains  should  approach  and 
pass  crossings  with  care,  and  should  not  pass  each  other  at  speed 
on  the  crossings.''  It  is  the  common-law  duty  of  the  railroad 
company  to  provide  suitable  warnings  of  danger  at  highway  cross- 
ings,* and  to  so  regulate  the  speed  of  its  trains,  and  give  such 
signals  of  their  approach  to  the  crossing,  that  travellers  using  the 
crossing  with  reasonable  care  will  be  apprised  of  the  apf>roach  of 
trains  in  time  to  avoid  injury.®    Where,  owing  to  surrounding  cir- 

1,  Louisville,  etc.,  R.  Co.  v.  Goetz,  79  A  railway  train  is  entitled  to  precedence 
Ky.  442;  s.  c,  14  Am.  &  Eng.  R.  K.  Cas.  at  highway  crossings,  on  condition  that  it 
627 ;  Penna.  R.  Co.  v.  Krick,  47  Ind.  j68  ;  shall  give  reasonable  and  timely  warning 
Cohen  v.  Eureka,  etc.,  R.  Co.,  14  Nev.  of  the  approach  of  its  trains;  and  a  failure 
376;  Baltimore,  etc.,  R.  Co.  v.  Owings  to  give  such  warnings  is  negligence.  Id- 
(Md.  1886),  28  Am.  &  Eng.  R.  R.  Cas.  dianapolis,  etc.,  R.  Co.  «r.  McLm,  82  Ind. 
639;  Tit.  "Contributory  Neg."  3  Am.  &  435;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  237. 
Lng.  Ency.  of  Law,  §  32.  Neither  is  4.  Patterson,  Ry.  Ac.  Law,  158,  §  157. 
bound  to  use  extraordinary  care.  Wil-  6.  Weber  v.  New  York  Cent.  R.  Ca,  58 
loughby  V.  Chicago,  etc.,  R.  Co.,  37  la.  N.  Y.  451 ;  Western,  etc.,  R  Ca  v.  King, 
432.                          >  70  Ga.  261 ;  s.  c ,  19  Am.  &  Eng.  R.  R.  Cas. 

2.  This  doctrine  is  correct,  both  in  the-  255;  Baltimore,  etc.,  R.  Co.  v,  Brcinig,  25 
ory  and  practice,  as  will  appear  in  the  Md.  378 ;  s.  c,  90  Am.  Dec.  49  and  note, 
concrete  farther  on ;  but  it  is  often  mis-  6.  Weber  v.  New  York  Cent,  etc,  R. 
apprehended  and  misapplied.  For  its  Co.,  58  N.  Y.  451 ;  Western,  etc  R.  Co.?'. 
real  meaning,  see  3  Am.  &  Eng.  Ency.  of  King,  70  Ga.  261 ;  s.  c,  19  Aol  &  Eng. 
Law,  tit.  "  Contributory  Negligence,"  §  16  R.  R.  Cas.  255;  Shaw  v.  Boston,  etc,  R. 
and  note  4.  In  this  connection  it  may  be  Co.,  8  Gray  (Mass.),  45;  Gruppen  v.  N.  Y., 
stated  thus :    Either  party  may  rely  upon  etc.,  R.  Co.,  40  N.  Y.  34. 

the    other   to   perform   a    required   duty.  The  railroad  company  is  not  required  to 

provided    that    such    reliance    does    not,  use  all  the  means  and  measures  to  avoid 

under    the    circumstances,   amount    to    a  injury  which  the  highest  prudence  coold 

want   of  ordinary   care.      See    Beach   on  suggest,  and  which  it  was  in  its  power  to 

Con.  Neg.  §    13 ;   2  Thompson  on  Neg.  employ.     Weber  v.  New  York  Cent,  etc., 

1172,  §  18;    Shearman  &    Redf.  on  Neg.  R.  Co.,  58  N.  Y.  451. 

§  31 ;  Deering  on  Neg.  §  16;  Beisiegel  v.  7.  Patterson,  Ry.  Ac.  Law,  166;  Westr. 

N.  Y.  Cent.  R.  Co  ,  34  N.  Y.  622  ;  s.  c,  90  New  Jersey,  etc,  R.  Co.,  3  Vroom  (N.  J.). 

Am.  Dec.  741 ;  Fox  v.  Sackett,  10  Allen  91. 

(Mass.),  535.  And  see  cases  collected  in  8.  Chicago,  etc.,  R.  Co.  v.  Still,  19  Ill- 
note  4  to  §  16,  tit.  "  Con.  Neg."  499;  s.  c,  71  Am.  Dec.  2361 

8.  Warner  v.  New  York,  etc.,  R.  Co.,  44  9.  Linfield  ».   Old  Colony  R.  Co,  10 

N.  Y.  465;    Black  v.  Burlington,  etc.,  R.  Cushing  (Mass.),  562;  s.  c,  57  Am.  Dec 

Co.,  38  la.  515;  Continental  Imp.  Co.  v.  124,  notes;  Chicago,  etc.,  R.  Co. w. Cauff- 

Stead,  95  U.  S.  161 ;  Galena,  etc.,  R.  Co.  man,  38  111.  428;  Kockford,  etc,  RCo-f. 

r.  Dill,  22  III.  264;  Toledo,  etc.,  R.  Co.  v.  Hillmer,  77  111.  240;  Chicago,  etc.,  R-Co. 

Goddard,  25  Ind.  185;   Penna.  R.  Co.  v,  v,  GreUner,  46  111.  84;  Philadelphia,  etc, 

Goodman,  62  Pa.  St.  329.  R.  Co.  v.  Troutman  (Pa.  1882),  6  Am.  ft 
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cumstances,  a  crossing  is  known  to  be  peculiarly  dangerous  to 
travellers,  the  railroad  company  must  exercise  care  commensurate 
with  the  danger  when  it  approaches  such  crossing  with  its  trains.* 
And  where  the  railroad  company  has  created  an  extra  danger  at 
a  crossing,  it  must  use  extra  precautions  to  avoid  inflicting  injury.* 
Such  are  the  general  principles  governing  the  duty  of  a  railroad 
company,  in  approaching  a  highway  crossing  with  its  tr^ns  and 
locomotives.  Where,  however,  the  crossing  is  that  of  a  public 
street  in  a  city  or  village,  the  duty  of  the  railroad  company  is 
increased,  and  the  precautions  necessary  to  constitute  ordinary 
care  are  greater  than  would  be  required  in  the  open  country.*    But 

Eng.  R.  R.  Cas.  117  and  note;  Philadelphia,  children  live,  must  omit  nothing  which  can 

etc.,  R.  Co.  V.  Hogan,  47  Pa.  St.  244;  s.  c,  be  done  to  prevent  injury  to  the  children 

86  Am.  Dec.  541 ;  Murray  f- S.  Car.  R.  Co.,  on   the   street.     Norfolk,  etc.,  R.  Co.  i'. 

10  Richardson's  Law,  So.  Car.  227 ;  s.  c,  Ormsby,  27  Gratt.  (Va.)  455. 

70  Am.  Dec.  219;   Reeves  v,  Delaware,  It  is  i be  duty  of  a  railroad  company,  in 

etc.,  R.  Co.,  30  Pa.  St.  454 ;  s.  c,  72  Am.  the  operation  of  its  trains,  to  approach  the 

Dec.  713.  crossmg  of  a  public  street  in  a  city  at  a 

1.  James  v.  Gt.  West.  Ry.  Co.,  L.  R.  2  moderate  rate  of  speed,  and  to  give  timely 
C.  P.  634,  note ;  Bilbie  v.  Railroad  Co.,  18  warning  to  those  passing  along  the  street. 
C.  B.  N.  S  584;  Cliff  V,  Midland  R.  Co.,  L.  Philadelphia,  etc.,  R  Co.  v.  Hagan,  47  Pa. 
R.  5  Q.  B.  259 ;  Continental  Imp.  Co  v,  St.  244:  s.  c,  86  Am.  Dec.  541. 

Stead,  95  U.  S.  161 ;  Mackey  z/.  New  York  A  railroad  company  is  to  be  held  to  the 
Cent.  R.  Co.,  35  N.  Y.  75 ;  Richardson  v,  exercise  of  a  very  high  degree  of  care  in 
New  York  Cent.  R.  Co.,  45  N.  Y.  846;  operating  its  road  through  the  public 
Funston  v.  Chicago,  etc.,  R.  Co.,  61  la.  4C2 ;  streets  of  a  city,  and  will  not  be  permitted 
s  c,  14  Am.&Kng.  R.  R.Cas.640;  Nehrbas  to  omit  wiih  impunity  any  reasonable 
V  Cent.  Pac.  K.  Co.,  62  Cal.  320,  s.  c,  14  precaution  that  may  tend  to  the  safety  of 
Am.  &  Kng.  R.  R.  Cas.  370;  Thomas  v.  the  public  while  using  the  thorough/are. 
Delaware,  etc,  R.  Co.,  19  Blatchf.  (U.  S.  Chicago,  etc.,  R.  Co.  v.  Stumps,  69  111. 
C.  C.)  533;  Pennsylvania  R.  Co.  v,  409.  And  it  is  said  that  the  railway  com- 
Matthews,  36  New  J.  L.  531 ;  Roberts  v,  pany  must  so  control  and  regulate  the 
Chicago,  etc.,  R.  Co.,  3^  Wis.  679;  Eilert  speed  of  its  trains  while  running  through 
V.  Railroad  Co.,  48  Wis.  606;  Dimick  v.  and  over  the  streets  of  a  city,  that  the 
Chicago,  etc.,  R.  Co.,  80  111.  338;  C^R.  R.  sound  of  a  whistle  or  bell  will  be  an  effect- 
Co  V.  Feller,  84  Pa.  St.  226.  ual    warning  to  persons  on  the  highway 

2.  Thus,  where  the  construction  of  the  and  themselves  in  the  exercise  of  due  care, 
track  is  such  that  trains  cannot  be  seen  Patterson's  Ry.  Ac.  Law,  158,  §  1^7,  cit- 
when  they  are  close  to  a  highway  crossing,  ing  C.  I.  Co.  v.  Stead,  95  U.  S.  161 ;  the 
an  extraordinary  danger  is  created  which  State  v,  B.  &  O.  Co.,  24  Md.  84 ;  Quimby 
it  is  the  duty  of  the  railroad  company  to  v.  Vt.  Cent  R.  Co.,  23  Vt.  387  ;  Wilson  v. 
reduce  to  a  minimum  by  taking  more  than  Cunningham,  3  Cal.  241  ;  P.  R.  Co.  v, 
ordinary  precautions  at  such  crossing,  and  Long,  75  Pa.  St.  257 ;  Schultz  v.  P.  R.  Co. 
giving  such  warnings  of  danger  or  signals  (Pa.),  6  Weekly  Notes  of  Cases,  69;  P.  R. 
as  will  suffice  to  warn  travellers,  using  or-  Co.  v.  Ackerman,  74  Pa.  St.  265;  P.  R.  Co. 
dinary  care,  of  the  approach  of  trains,  v.  Lewis,  79  Pa.  St.  33;  Penna,  Co.  v. 
New  York,  etc.,  R.  Co.  v.  Randel,  47  New  James,  81  i  Pa.  St.  194;  P.  R.  Co.  v.  Coon 
J.  L.  144 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  (Pa.),  17  Weekly  Notes  of  Cases,  137. 
308.  Where  there  is  a  dangerous  crossing  in  a 

3.  For  a  test  of  "ordinary  care,"  see  city,  a  railroad  company  must  exercise  care 
4  Am.  &  Eng.  Ency.  of  Law,  tit.  **Con-  to  avoid  the  infliction  of  injury  commen- 
tribulory  Neg."  §  9  and  note.  surate  with  the  danger  of  accident ;  and 

A  higher  degree  of  care  is  required  of  a  on  the  other  hand,  those  using  the  crossing 

railroad  company  when  running  its  trains  must  exercise  care   to  avoid  injury  com- 

through  a  village  or  city  than  when  run-  mensurate  with  the  danger  to  which  they 

ning  them  in  the  open  country.    Beisiegel  are  exposed.     Harlan  v  St.  Louis,  etc.,  R. 

V.  New  York  Cent.  R.  Co.,  34  N.  Y.  622 ;  Co.,  65  Mo.  22.     And  see,  generally,  upon 

s.c.,90  Am.  Dec.  741 ;  Pierce  on  Railroads,  the  subject  of  the  operation  of  trains  over 

354,  355.  city  streets,  Frick  v.  St.  Louis,  etc.,  R.  Co., 

A  railway  company  operating  its  cars  75  Mo.  595 ;  5  Mo,  App.  433 ;  s.  c,  8  Am. 

through  a  populous  street  on  which  many  &  Eng.  R.  R.  Cas.  280 ;  Zimmer  v.  New 
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while  such  precautions  as  have  been  stated  are  required  of  the 
railroad  company  in  approaching  crossings  with  its  trains,  yet  it 
does  not  have  to  yield  the  right  of  way,  and  check  its  train  for  a 
traveller  approaching  the  crossing,  and  to  whom  it  has  given  due 
warning  of  the  proximity  of  the  train. ^  A  railroad  company  is 
not  liable  for  exercising  its  rights  in  a  usual  and  ordinary  manner 
at  or  near  crossings,*  but  will  be  liable  for  doing  a  thing  rightful 
in  itself  at  an  improper  place  or  time,  and  regardless  of  the  rights 
of  others.' 

A  railroad  company  cannot  escape  liability  by  a  mere  com- 
pliance with  statutory  requirements,  if  byits  conduct  it  renders 
them  unavailing  as  warnings  of  danger.^ 

The  railroad  company  must  have  good  and  sufficient  machinery 
and  appliances  for  the  control  and  operation  of  its  trains,  and 
must  keep  its  employees,  whose  duty  it  is  to  operate  such  trains. 
free  from  distracting  influences,  such  as  strangers  in  the  cab  of  the 
locomotive.* 


York  Cent,  etc.,  R.  Co^  7  Hun  (N.  Y.), 
554 ;  Fero  v.  Buffalo,  etc.,  R.  Co ,  22  N.  Y. 
209;  s.  c.  78  Am.  Dec.  178;  Longabaugh 
V.  Virginia,  etc.,  R.  Co.,  9  Nev.  295; 
Kinney  7/.  Crocker,  18  Wis.  81 ;  Gregg  v, 
Vetter,  41  Ind.  242. 

X.  Chicago,  etc.,  R.  Co.  v,  Lee,  68  111. 
576 ;  Purl  V.  St.  Louis,  etc.,  R.  Co.,  73  Mo. 
168  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  27. 

S.  Hahn  v.  Southern,  etc.,  R.  Co.,  51 
Cal.  605 ;  Flint  v.  Norwich,  etc.,  R.  Co., 
no  Mass.  222;  Bcatty  v.  Cent.,  etc.,  R. 
Co.,  58  la.  242 ;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  210;  Burton  v,  Philadelphia,  etc-,  R. 
Co.,  4  Harr.  ( Del.)  252 ;  Whitney  r.  Maine 
Cent.  R.  Co.,  69  Me.  208 ;  Favor  v.  Bos- 
ton, etc.,  R.  Co.,  114  Mass.  350. 

8.  In  Manchester,  etc.,  R.  Co.  v.  Fullar- 
ton,  14  C.  B.  N.  S.  54 ;  s.  c,  108  E.  C.  L. 
54,  it  was  said,  "  It  appears  that  the  plain- 
tiff's horses  were  using  the  road  as  of 
right,  and  that  the  company  were  also  as 
of  right  exercising  the  power  given  them 
by  their  act  of  crossing  the  highway;  and, 
if  there  had  been  nothing  to  show  that 
they  were  not  exercising  their  rights  in  the 
ordinary  way  and  with  due  and  reasonable 
care,  the  company  undoubtedly  would  not 
be  liable  for  the  misfortune  which  has  hap- 
pened. But  I  am  of  the  opinion  that  X\\9 
evidence  abundantly  shows  that  the  com- 
pany, by  their  servants,  exercised  their 
right  of  crossing  the  highway  in  an  incon- 
venient and  improper  manner.  Whilst 
near  the  gate  which  separates  the  railway 
from  the  road,  the  driver  blew  off  the 
steam  from  the  mud-cocks  in  front  of  the 
engine,  so  that  the  plaintiff's  horses  became 
enveloped  therein  and  frightened,  and  so 
became  unmanageable.  It  is  clear  that  the 
company  have  not  used  their  railway  with 


that  attention  to  the  rights  and  safety  of 
the  Queen's  subjects  which,  under  the  cir- 
cumstances, they  were  bound  to  exercise." 
Loaisville,  etc.,  R«  Co.  v.  Schmidt,  81  Ind. 
264 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  248; 
Billman  v»  Indianapolis,  etc.,  R.  Co.,  76 
Ind.  166;  8.  c,  6  Am.  &  Eng.  R.  R.  Cas. 
41 ;  Gibson  v.  St.  Louis,  etc,  R.  Co.,  8  Mo. 
App.  488 ;  Stott  V.  Gd.  Trunk  R.  Co.,  24 
W.  C.  C.  P.  347 ;  Borst  V,  Lake  Short, 
etc,  R.  Co.,  &  N.  Y.  639;  Toledo,  etc, 
R.  Co.  V,  Harmon,  47  111.  ^;  Geveke  v. 
Grand  Rapids,  etc.,  R.  Co.  (Mich.  1885).  22 
Am.  &  Eng.  R.  R.  Cas.  551 ;  Pennsylvania 
R.  Cq.  t/.  Bamett,  59  Pa.  St.  250;  Phila- 
delphia, etc,  R.  Co.  V,  Stinger,  ji  Pa.  St, 
219;  Kase  V,  Greenough,  88  Pa.  St  405; 
Chicago,  etc.,  R.  Co.  v,  Dunn,  52  111.  45»  J 
Chicago,  etc.,  R.  Co.  v,  Dickson,  88  IIL 
4J1 ;  Gulp  y.  Atchison,  etc,  R.  Co.,  17 
Kan.  475 ;  Georgia  R.  Co.  v.  Ncwsome,  60 
Ga.  492 ;  Georgia  R.  Co.  v,  Thomas,  68 
Ga.  744. 

4.  Thus,  the  giving  of  the  statutory  sig- 
nals by  a  train  run  so  close  behind  another 
at  a  crossing  that  the  signals  could  not  be 
heard,  and  at  a  time  when  one  in  the  exer- 
cise of  ordinary  care  would  not  have  anti- 
cipated the  coming  of  such  train,  is  not 
sufficient  to  excuse  the  company  from  a 
charge  of  negligence  in  so  running  such 
trains.  Chicago,  etc.,  R.  Co.  v.  Boggs,  loi 
Ind.  522;  s.  c,  2^  Am.  &  Eng.  R.  K.  Cas. 
282. 

6.  Marcott  v,  Marquette,  etc,  R.  Co.,  47 
Mich.  I ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas. 
J48 ;  Smith  v.  New  York,  etc,  R.  Co.,  19 
N.  Y.  127;  Costello  T'.  Syracuse,  etc,  R. 
Co.,  65  Harb.  (N.  Y.)  92;  Smedisr.  Brook- 
lyn, etc.,  R.  Co.,  88  N.  Y.  13;  s.  c.8  Am. 
&  Eng.  R.  R.  Cas.  445 ;  Gregg  v,  Vctter, 
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All  of  these  general  duties  at  crossings  must  be  observed  con- 
tinuously at  places  where  a  railroad  is  operated  along  and  in  a 
public  street  or  highway,  as  travellers  have  a  right  to  cross  such 
street  or  highway  at  any  point,  and  are  not  restricted  to  its  points 
of  intersection  with  other  highways.*  And  a  railroad  company  is 
not  relieved  of  its  general  duty  to  travellers  upon  highways  be- 
cause it  is  operating  its  trains  over  the  track  of  another  company, 
but  is  chargeable  with  injuries  caused  by  its  trains  through  the 
negligence  of  flagmen  or  others  engaged  in  the  signal  service  of 
the  other  company.* 

8.  Oeneral  View  of  Traveller's  Duty.  —  Farther  on,  special  appli- 
cations of  the  doctrines  relating  to  the  rights  and  duties  of  travel- 
lers at  crossings  will  be  shown.  Here  only  general  principles 
will  be  stated. 

The  track  of  a  railroad  intersecting  a  highway  at  grade  is  itself 
a  warning  and  a  proclamation  of  danger  which  the  traveller  should 
heed.*  He  must  exercise  care  commensurate  with  the  impending 
danger  at  a  crossing ;  *  and  if  familiar  with  the  crossing,  and  aware 
that  it  is  usually  dangerous,  he  must  the  more  vigilantly  exercise 
his  faculties,  in  order  to  escape  injury  from  the  known  danger.* 
But  he  is  not  precluded  from  using  a  crossing  because  it  is  en- 
vironed with  special  dangers,  if,  in  doing  so,  he  acts  as  a  careful 
and  prudent  man  would  under  the  circumstances.*  Yet,  if  he  fails 
to  so  act,  the  unusual  dangers  of  the  place  will  not  excuse  him 
from  the  charge  of  negligence.''  And  he  should  "  approach  the 
crossing  under  the  apprehension  that  a  train  is  liable  to  come  at 
any  moment*  He  has  no  right  to  shut  his  eyes,  and  close  his 
ears,  to  the  danger  he  is  liable  to  incur  at  such  a  place,"  *  and  can- 
not escape  the  charge  of  contributory  negligence  if  he  drives 
upon  the  crossing  at  a  trot  *®  or  at  a  rate  of  speed  too  great  for  him 
to  readily  check  his  team,**  without  having  taken  ordinary  precau- 
tions for  his  own  safety.**     It  is  the  duty  of  a  traveller  near  a 

41  Ind.  228;   Nashville,  etc,  R.  Co.,  6   104  Mass.  73;  Dewire  t^.  Bailey,  131  Mass. 
Heisk.  (Tenn.)  174.  169;  s.  c,  41  Am.  Rep.  21a 

1.  Ix>uisville,  etc.,  R.  Co.  v.  Head,  80  7.  Cincinnati,  etc.,  R.  Co.  v.  Butler,  103 
Ind.  117;  8.  c,  4  Am.  &  Eng.  R.  R.  Cas.  Ind.  31,  34;  s.  c,  23  Am.  &  Eng.  R.  R. 
619;  Frick  V.  St.  Louis,  etc..  R.  Co.,  75  Mo.    Cas.  262. 

595;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  280;  8.  Cincinnati,  etc.,  R.  Co.  i/.  Butler,  103 

Smedis  «/.  Brooklyn,  etc.,  R.  Co.,  88  N.  Y.  Ind.  31,  35;  s.  c,  23  Am.  &  Eng.  R.  R. 

13 ;  s.  c,  Am.  &  Eng.  R.  R.  Cas.  445.  Cas.  262. 

2.  Leonard  v.  New  York  Cent.  R.  Co.,  9.  Chicago,  etc.,  R.  Co.  v,  .Still,  19  111. 

42  N.  Y.  Supr.  Ct.  Rep.  225.  499:  s.  c,  71  Am.  Dec.  236;  Railroad  Co. 

5.  Stubley  v.  London,  etc.,  R.  Co.,  L.  R.   v.  Houston,  95  U.  S.  697,  702. 

I  Ex.  13;  Gillespie  v.  Newburgh,  54  N.  Y.  10.  Mantel  v.  Chicago,  etc.,  R.  Co.,  33 

471.  Minn.  62;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 

4.  Toledo,  etc,  R.  Co.  v,  Shuckman,  50  362. 

Ind.  42.  11.  Salter  v.  Utica,  etc.,  R.  Co.,  13  Hun, 

6.  Cincinnati,  etc.,  R.  Co.  v,  Butler,  103  187;  Haring  v.  New  York,  etc.,  R.  Co.,  13 
Ind-  31;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  Barb.  9;  Grippen  v.  New  York,  etc.,  R. 
262.  Co.,  40  N.  Y.  34;  Snows  v.  Maine,  etc.,  !<. 

6.  Shearman  &  Redf.  on  Neg.  §  31  ;  Tur-    Co.,  67  Me.  100. 
ner  v.  Buchanan,  82  Ind.  147  ;  s.  c,  42  Am.        12.  See  4  Am.  &  Eng.  Essay  of  Law,  tit. 
Rep.  485 ;  Mahoney  v.  Metropolitan  R.  Co.,    "  Contributory  Neg."  §§  9,  33. 
4C.ofL.  — 58  9i:i 
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crossing  to  look  out  for  trains.*  And  the  fact  that  a  train  is  be- 
hind time  does  not  relieve  a  traveller  of  this  duty.  A  railroad 
company  has  the  right  to  run  trains  at  all  times,  and  those  cross- 
ing the  tracks  are  entitled  to  no  exemption  from  care  and  vigilance 
because  trains  are  irregular  or  extra.*  Neither  does  a  failure  to 
give  statutory  signals  exempt  a  traveller  on  a^  highway  from  the 
duty  to  use  ordinary  care  in  approaching  a  crossing.^  And  it  is 
erroneous  to  charge  a  jury  that  a  traveller  need  only  exercise  such 
care  as  would  avoid  injury  if  the  railroad  company  be  free  from 
fault*  While  a  traveller  has  a  right  to  expect  the  railroad  com- 
pany to  do  its  duty,  yet  this  will  not  excuse  him  for  failing  to  take 
ordinary  care  to  guard  against  a  possible  breach  of  duty  on  its 
part*  Neither  physical  infirmities  nor  voluntary  intoxication  will 
excuse  a  traveller  for  failing  to  exercise  ordinary  care  at  a  cross- 
ing.®  But  when  a  traveller  has  exercised  such  ordinary  care,  no 
matter  what  his  condition,  age,  or  capacity,  he  has  done  all  that 
the  law  requires  of  him.  What  the  standard  of  ordinary  care  is 
in  general,  has  already  been  shown,  and  it  is  illustrated  by  a  multi- 
tude of  cases.' 

9.  Private  CnMuings. —  At  private  crossings,  the  rules,  both  as 
to  the  rights  and  obligations  of  railroad  and  traveller,  are  some- 
what different  from  those  that  govern  at  public  highway  crossings. 
A  railroad  company  is  not  ordinarily  bound  to  maintain  or  repair 
a  private  way  over  its  track ;  but  it  may  become  obligatory  upon 
it  to  do  so,  either  by  charter  or  contract.® 

1.  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  Purl  &  St,  Ix>uis,  etc.,  R.  Co.  73  Mo.  168; 

St.  60;  s.  c,  78  Am.  Dec.  322.  s.  c,  6  Ani.&  Eng.  R.  R.  Cas.  27 ;  Chicago, 

5.  Salter  v.  Utica,  etc.,  R.  Co.,  75  N.  Y.  etc.,  R.  Co.  v.  Miller,  46  Mich.  532;  s-  5^ 
277.    ^  6  Am.  &  Eng.  R.  R.  Cas.  89.    As  to  in- 

8.  Wabash,  etc.,  R.  Co.  i'.  Wallace,  no  toxication;  see    Toledo,    etc.,  R.  Co.  t. 

111.  114;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  Riley,  47  111.  514;  Chicago,  etc.,  R.  Co.  s. 

359.  Bell,  70  111.  102 ;  Houston,  etc.,  R.  Co.  p. 

4.  Toledo,  etc.,  R.  Co.  v.  Shuckman,  50  Reosor,  61  Tex.  613 ;  Kern  v,  Baltimore, 

Ind.  42.  etc.,  R.  Co.,  61  Md.  154;  s.  c,  19  Am.  & 

6.  Railroad  Co.  v.  Houston,  95  U.   S.  Eng.  R.  R.  Cas.  321. 

397 ;  Schofield  v.  Chicago,  etc.,  K.  Co.,  2  7.  "  A  traveller  upon  a  highway,  when 

McCrary,  U.  S.  C.  C.  26S;  s.  c,  on   ap-  approaching  a  railroad-crossing,  ought  to 

peal,  14  U.  S.  618;  Chicago, etc.,  R.  Co.?/.  make  a  vigilant  use  of  his  senses  of  sight 

Natzki,  66  III.  455;  Bellcfontaine  R.  Co.  v.  and  hearing,  in  order  to  avoid  a  collision. 

Hunter,  33   Ind.  335;    Hinckley  v.  Cape  This   precaution  is  dictated  by  common 

Cod  R.  Co.,  120  Mass.   257;  Ormsbee  v.  prudence.     He  should  listen  tor  signals, 

Boston,  etc.,  R.  Co.,  14  R.  I.  102;  Gorton  and  look  in  the  directions  from  which  a 

V.  Erie  R.  Co.,  45  N.  Y.  664.    But  see  Ernst  tr^in   may  come.     If,  by  neglect  of  this 

V.  Hudson  River  R.  Co.,  35. N.  Y.  9;  s.  c,  duty,  he  suffers  injury  from  a  passing  train. 

90  Am.   Dec.   761;   Klanawski   v.   Grand  he  cannot  recover  of  the  company,  allhongfa 

Trunk    R.  Co.   (Wis.),   24    N.   W.   Rep.  it  may  itself  be  chargeable  with  negligence, 

S02.  or  have  failed  to  give  the  signals  required 

6.  See  4  Am.  &  Eng.  Ency.  of  Law,  tit.  by  statute,  or  be  running  at  the  time  at  a 

"  Contributory  Neg."  §§  34  and  35 ;  as  to  speed  exceeding  the  legal  rate."    And  for 

deafness,  see  New  Jersey,  etc.,  K.  Co.  v.  a  collection  of  cases,  see  3  Am.  &  Eng. 

West,  32  N.  J.  L.  91 ;  Morris,  etc.,  R.  Co.  Ency.  of   Law,   tit.  "Contributory  .Veg'' 

V.  Haslan,  38  N.  J.  L.  147  ;  Cleveland,  etc.,  §  33,  p.  70,  note  2. 

R.  Co.  V,  Terry.  8  Ohio  St.  570;  Central,  8.  Keefe  v.  Sullivan  County  R.  Co.,  fc 

etc.,  R.  Co.  V.  Fellar,  84  Pa.  St.  226;  Zim-  N.  H.  271  ;   s.  c,  23  Am.  &  Eng.  It  R. 

merman  «/.  Hannibal,  etc.,  R.  Co.,  71   Mo.  Cas.  301;    Ferguson  r.  Virginia,  etc.,  R 

476;  s.  c,  2  Am.  &   Kng.   R.  R.  Cas.   191  ;  Co.,  13  Nev.  185. 
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Private  CroMingi.  CH  OSSIJVGS,    CMMtingt  by  Costom  and  LliWBit. 

In  crossing  a  railroad  track  at  a  private  crossing,  the  person 
using  the  crossing  is  required  to  assume  a  greater  burden  of  care 
than  would  be  necessary  were  the  crossing  public,  and  the  duties 
and  responsibilities  of  the  railroad  are  correspondingly  lessened.^ 
The  railroad  is  not  required  to  guard  against  accidents  at  old 
abandoned  ways  which  were  never  legally  laid  out.*  And  in 
approaching  a  private  crossing,  it  is  not  obliged  to  give  statutory 
signals,  as  for  a  public  highway.*  Yet  it  may  be  a  question  for 
the  jury  whether,  in  a  particular  case,  ordinary  care  would  not 
have  required  the  giving  of  warning  signals.*  And  even  where 
a  railroad  company,  by  permitting  people  to  cross  its  track  repeat- 
edly at  a  place  where  there  is  no  public  right  of  passage,  has  given 
an  implied  license  to  do  so,  it  is  not  liable  for  injuries  received  at 
such  place  by  collision  with  its  trains,  except  when  its  conduct 
was  of  such  a  character  that  it  might  reasonably  have  foreseen  it 
was  likely  to  result  in  injury  to  some  one.* 

10.  Crossingpi  by  Cnstom  and  License.  —  This  brings  us  to  the  con- 
sideration of  the  mutual  duties  and  rights  of  a  railroad  company 
and  a  traveller  at  crossings,  not  legally  public  highways,  but  made 
public  crossings  by  license,  custom,  or  use.  While  a  merely  pas- 
sive permissive  use  of  a  crossing  not  a  public  highway  will  not 
warrant  a  recovery,  because  of  a  failure  on  the  part  of  a  railroad 
company  to  provide  safeguards,  and  give  signals  at  and  for  such 
way,®  yet  when  a  crossing  has  been  commonly  and  notoriously 
used  by  the  public  for  many  years  as  a  public  crossing,  and  with- 
out let  or  hinderance  from  the  railroad  company,  those  who  use  it 
are  not  trespassing.''  And  when  a  railroad  company  knowingly 
permits  a  place  not  a  highway  crossing  to  be  used  as  a  crossing 
by  the  general  public  for  years,  it  is  bound  to  use  reasonable  care 
at  such  crossing,  and  to  give  notice  and  warning  of  the  approach 
of  its  trains.® 

And  at  such  a  crossing,  the  railroad  company  must  exercise 
care  similar  to  that  required  at  a  legally  established  public  high- 
way crossing.®  And  a  person  injured  thereat  by  the  negligence 
of  the  company  is  not  a  trespasser,  and  can  recover  against  the 

1.  O'Connor  v.  Boston,  etc.,  R.  Co.,  135  111.  500;  9.  c,  22  Am.  Rep.  112;  Morrissey 
Mass.  352;  s.  c,  15  Am.  &  £ng.  R.  R.  Cas  v.  Eastern  R.  Co.,  126  Mass.  377  ;  s.  c, 
362.  30  Am.  Rep.  6S6,  and  note ;  NichcUson  vi 

2.  Omaha,  etc.,  R.   Co.  v.  Martin,   14  Eric  R.  Co.,  41  N.  Y.  525. 

Neb.  29s ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  7.  Philadelphia,  etc.,  K.  Co.  ».  Trout- 

236.  man,  6  Am.  &  Eng.  R.  R.  Cas.  117. 

8.  Johnson's  Admr.  v.  Louisville,  etc.,  8.  Byrne  v.  New   York  Cent.  R.  Co., 

R.  Co.  (Ky.  1883),  13  Am.  &  Eng.  R.  R  104  N.  Y.  362;  s.  c,  58  Am.  Rep.  512; 

Cas.  623 :  Thomas  v.  Delaware,  etc,  R.  Co.,  Barry  v.  New  York  Cent  R.  Co.,  92  N.  Y. 

8  Fed.  Rep.  728 ;  Bennett  t/.  Grand  Trunk,  28a 

etc.,  R.  Co.,  3  Ontario,  Rep.  C.  P.  Div.  9.  Harriman  v.  Pittsburg,  etc.,  R.  Co. 

446;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  627.  (Ohio,  1887),  12  N.  E.  Rep.  451 ;  Taylor  v. 

4.  Thomas  v.  Delaware,  etc.,  R.  Co.,  8  Delaware,  etc.,  R.  Co.,  1 13  Pa.  St.  162 ; 

Fed.  Rep.  728.  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  6c6 ;  s.  c, 

6.  Sutton  V,  New  York  Cent.,  etc.,  R.  57  Am.  Rep.  446;  Kelly  v.  So.  Minn.  R. 

Ca,  66  N.  Y.  243.  Co.,  28  Minn.  98 ;  s.  c,  6  Am.  &  Eng.  R. 

6.  Illinois  Cent.  R    Co.,  ^.  Godfrey,  71  R.  Cas.  264. 
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company,  if  free  from  contributory  negligence.^  It  seems,  how- 
ever, that  the  conduct  of  the  company  roust  be  such  as  to  amount 
to  an  invitation,  express  or  implied,  to  the  public  to  use  the 
crossing,  in  order  to  make  its  liabilities  as  great  as  at  a  legal  high- 
way crossing.*  And  a  mere  permission  or  license  to  a  person  to 
cross  the  track  is  not  necessarily  an  invitation.'  But  the  con- 
struction of  the  crossing,  and  its  character,  may  constitute  an 
invitation.^  And  whether  there  is  an  invitation,  express  or  implied, 
is  generally  for  the  jury.* 

.IL  liability  for  Defects  in  Crosdn^  —  A  railroad  company  is 
liable  for  injuries  caused  by  defects  in  crossings,  or  structures 
thereat,  which  it  is  bound  to  maintain.^  And  where  injury  flows 
from  defects  in  a  crossing  at  a  street,  the  municipality,  as  well  as 
the  railroad  company,  will  be  liable,  in  the  first  instance,  to  the 
person  injured.''  But  in  case  the  city  is  held  liable,  it  may  re- 
cover over  against  the  railroad  company  if,  as  between  the  city 
and  the  company,  it  was  the  duty  of  the  latter  to  maintain  and 
repair  the  crossing.® 

18.  Sipi-Boardi  at  Crotiiiigi. — Whether,  in  the  exercise  of  ordi- 
nary-care, a  railroad  company,  in  the  absence  of  any  statutory 
requirement,  should  erect  a  sign*board  at  any  particular  crossing, 


1.  Murpoy  V,  isoston,  etc,  k.  co.,  133  ra.  bt.  115;  Kooerts  v.  i^nicago,  etc, 

Mass.  121 ;  s.  C,  14  Am.  &  Eng.  R.  R.  Cas.  Co.,  35  Wis.  679 ;   Indianapolis,  etc, 

675 ;  WeU  V.  Portland,  etc.,  R.  Co.,  57  Me.  Co.  v,  Stoul,  53  Ind.  143;  Louisville,  i 

117;  Sweeney  v.  Old  Colony,  etc,  R.  Co.,  R.  Co.  v.  Smith,  91  Ind-  119;  s.  c,  13  i 


1.  Murphy  v,  Boston,  etc,  R.  Co.,  133  Pa.  St.  115;  Roberts  v.  Chicago,  etc,  R. 

"  "       -  -  --  '^  >.,  35  Wis.  679 ;   Indianapolis,  etc,  R. 

,  etc, 

,, , ^ J  Am. 

10  Allen   (Mass.),  36S;    Delaney  v.  Mil-  &  Eng.  R.  R.  Cas.  60S  and  note;  0*Con- 

waukee,  etc,  R.  Co.,  33  Wis.  67.  nor  v.  Boston,  etc,  R.  Co.,  135  Mass  352; 

5.  Stewart  v.  Pennsylvania  R.  Co.,  14  s.  c,  15  Am.  &  Eng.  R.  R.Cas.363;  Oliver 
Am.  &  Ene.  R.  R.  Cas.  679,  and  note.  v.  North  E.  R.  Co.,  L.  R.  9  Q.  B.  409; 

8.  Wright  ».  Boston,  etc,  R.  Co.,  142  Johnson  v.  St  Paul,  etc,  R.  Co.,  31  Minn. 

Mass.  296;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  283 ;  s.  c,  1 5  Am.  &  Eng.  R.  R.  Cas.  467; 

652.  Beatty  v.  Cent.,  etc,  R.  Ca,  58  la.  242; 

4.  Wrieht  v.  Boston,  etc,  R.  Co.,  142  s.  c.,8  Am.&Eng.  R.  R.  Cas.  2fo;  Sweeney 

Mass.  296;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  v.  Old  Colony,  etc,  R.  Co.,  10  Allen  (Mass.), 

652;  Stewart  v,  Pennsylvania  R.  Co.,  14  368;  s.  c,  87  Am.  Dec  644;  Kearney  v. 

Am.  &  Eng.  R.  R.  Cas.  679;  Taylor  v,  London,  etc,  R.  Co.,  L.  R.  5  Q.  B.  411; 

Delaware,  etc,  R.  Co.,  113  Pa.  St.   162 ;  s.  c,  6  Q.  B.  759;  Byrne  v,  Boadle,2  Hurl. 

s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  656;  s.c,  57  &  C.  722 ;  Pennsylvania,  etc,  Co.  v.  Gra- 

Am.  Rep.  446;  Kelly  v.  So.  Minn.  R.  Co.,  ham,  03  Pa.  St.  290;  Hays  f.  Gallagher, 72 

28  Minn.  98;  s.  c,  6   Am.  &  Eng.  R.  R.  Pa.  St- 136;  Masterson  tf.  New  York  Cent, 

Cas.  264.  etc,  R.  Co.,  84  N.  Y.  247 ;  s.  c,  38  Am. 

6.  Taylor  v,  Delaware,  etc,  R.  Co.,  113  Rep.  510;  Manner.  Cent.  Vt.,  etc,  R.  Co, 
Pa.  St.  162;  s.  c,  28  Am.  &  Eng.  R.  R.  55  Vt.  484;  s.  c,  45  Am.  Rep.  628;  Mil- 
Cas.  656;  s.  c,  57  Am.  Rep.  446.  And  see  waukee,  etc.,  R.  Co.  v.  Hunter,  11  Wis. 
as  analogous  in  principle,  Fitchburg  R.  Co.  160;  Brownell  v,  Troy,  etc,  R.  Co.,  55  Vt 
V.  Page,  131  Mass.  391 ;  s.  c,  7  Am.  &  Eng.  218;  s.  c,  15  Am.  &  Eng.  R.  R-  Cas.  498; 
R.  R.  Cas.  86.  Brown  v.  R.  Co.,  113  Mass.  52;  Dickie  v. 

0.  Wasnier  v.  Delaware,  etc,  R.  Co.,  Boston,  etc,  R.  Co.,  131  Mass.  516;  s.c, 

80  N.  Y.  212;  s.  c,  36  Am.    Rep.  608;  8  Am.  &  Eng.  R.  R.  Cas.  203;  Pierce  on 

Payne  v,  Troy,  etc,  R.  Co.,  ^:^  N.  Y.  572 ;  Railroads,  248. 

s.  c,  6  Am.&  Eng.  R.  R.  Cas.  54;  Farley       7.  2  Dillon^  Munc.  Corp.  (3d  ed.)  §§ 

V.  Chicago,  etc.,  R.  Co.,  42  la.  234;  State  1027  and  1037;  Pierce  on  Railroads,  249 

V.  Daylon,  etc..  R.  Co.,  36  Ohio  St.  436;  Schmidt  v.  Chicago,  etc^  R.  Co.,  83  111 

s.  --       -  ---  -   - 

V. 

bu 

Bau^hm«ui  i/.   Shcnango,  etc.,   R.  Co.,  92  and  cases  citttd. 

016 


c,  3  Am.  &  Eng.  R.  R.  Cas.  312  ;  People    405;  Gillett  v.  Western, etc,  R.  Co, 8  Alien 

Chicago,  etc.,  K.  Co.,  67  111.   118;  Pitts-    (Mass.),  360. 

irp,  etc,  R.  Co  v.  Dunn,  56  Pa.  St.  280;       8.  2  I)iIlon*s  Munc.  Corp.  (3ded)S  1037, 


Vandngt  required  CROSSINGS.  at  Common  Law. 

is  a  question  of  fact  for  a  jury.*  But  where  signs  are  required  by 
statute,  the  failure  to  erect  them  may  be  conclusive  evidence  of 
carelessness  upon  the  part  of  the  railroad  company ; "  yet  such 
careless  breach  of  duty  will  not  be  such  actionable  negligence  as 
renders  the  company  liable  unless  it  proximately  causes  the  in- 
jury.' Hence  the  tailure  to  erect  sign-boards  as  required  by 
statute,  is  not,  in  itself,  sufficient  to  sustain  a  recovery  by  one  in- 
jured at  a  crossing  of  whose  existence  he  knew,  and  with  which 
he  was  familiar  ;*  nor  does  the  failure  to  have  such  statutory  sign- 
board confer  any  right  of  action  9n  persons  not  intending  to  use 
the  crossing,  but  only  approaching  it  ;*  nor  will  its  absence  war- 
rant a  recovery  where,  by  ordinary  care,  the  person  injured  might 
have  known  of  the  crossing  without  a  sign-board.® 

13.  Warnings  reqiiiredat  Conunon  Law.  —  At  common  law  it  is 
the  duty  of  a  railroad  company  to  give  reasonable  and  proper 
warnings  for  the  protection  of  travellers  on  the  highway  when  its 
trains  are  approaching  a  highway  crossing.''  And  the  right  of 
the  company's  trains  to  precedence  at  the  crossing  does  not 
relieve  it  of  this  duty.®  These  are  merely  the  requirements  of 
ordinary  care ;  ®  and  the  warning  must  be  of  such  a  character,  and 
made  at  such  time,  that  it  will  serve  to  protect  a  traveller  from 
injury  at  the  crossing,  if  he  be  in  the  exercise  of  ordinary  care.**^ 

1.  Shabcr  v.  St.  Paul,  etc.,  R.  Co.,  28  Rockford,  etc.,  R.  Co.  v.  Hillmer,  72  111. 
Minn.  103;  s,  c,  2  Am.  &  Eng.  R.  R.  Cas.    240. 

185;  Baltimore,  etc.,  R.  Co.  v,  Whitacre,  "At  common  law  it  would  be  the  duty 

35  Ohio  St.  627 ;  El  kins  v.  Boston,  etc.,  R.  of  the  corporation  to  exercise  all  reasonable 

Co.,  115  Mass.  i^.  care  in  the  running  of  engines  and  the 

2.  Field  v.  Chicago,  etc.,  R.  Co.,  14  Fed.  general  use  of  the  railroad,  and  to  adopt 
Rep.  332;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  all  proper  precautions  against  accidents 
42^;  .Shabcr  v.  St.  Paul,  etc.,  R.  Co.,  28  likely  to  happen  by  reason  of  the  road." 
Mmn.  103;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  Wakefield  v,  Connecticut,  etc,  R.  Co.,  37 
185.  Vt.  330;  s.  c,  86  Am.  Dec.  711;  Philadel- 

5.  Field  V,  Chicago,  etc.,  R.  Co.,  14  Fed.  phia,  etc.,  R.  Co.  v.  Hagan,  47  Pa.  St.  244; 
Rep.  332;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  s.  c,  86  Am.  Dec  541.  And  even  though 
42V  no  statute  requires  signals,  yet,  when  care 

4.  Haas  v.  Grand  Rapids,  etc.,  R.  Co.,  47  and  prudence  dictate  that  they  would  serve 

Mich.  401 ;  8.  c,  8  Am.  &  Eng.  R.  R.  Cas.  to  prevent  the  infliction  of  injury,  they 

268.  should  be  given.    Loucks  v,  Chicago,  etc., 

6.  East  Tenn.,  etc.,  R.  Co.  v.  Feathers,  R.  Co.,  31  Minn.  526;  s.  c,  19  Am.  &  Eng. 
10  Lea  (Tenn.),  103;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  305;  Peoria,  etc.,  R.  Co.  v. 
R.  R.  Cas.  446;  Rosenberger  v.  Grand  Clay  berg,  107  111.  644;  s.  c,  15  Am.  & 
Trunk  R.  Co.,  8  Ont.  App.  (Can.)  482;  Eng.  R.  R.  Cas.  356. 

s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  448  and  8.  Indianapolis,  etc.,  R.  Co.  v,  McLin, 
note.  82  Ind.  435.    See  also  Rockford,  etc,  R. 

6.  Gulf,  etc,  R.  Co.  v.  Greenlee,  62  Tex.   Co.  v.  Hillmer,  72  111.  235. 

344;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  322;  9.  Tolman  v.  Syracuse,  etc.,  R.  Co.,  98 

Lang  V,  Holiday  Creek  R.  Co.,  49  la.  469;  N.  Y.  198;  Guggenheim  v.  Lake  Shore, 

Payne  v,  Chicago,  etc.,  R.  Co.,  39  la.  523 ;  etc.,  R.  Co.,  57  Mich.  488;  s.  c,  22  Am.  & 

s.  c,  44  la.  236.  Eng.  R.  R.  Cas.  546;  Kelly  v.  St.  Paul,  etc., 

7.  "  Railroad  companies,  in  operating  R.  Co.,  29  Minn,  i ;  s.  c,  6  Am.  &  Eng. 
their  cars,  must  be  held,  in  crossing  public  R.  R.  Cas.  93;  Shaber  v.  St.  Paul,  etc,  K. 
highways  and  thoroughfares,  to  so  regulate  Co,  28  Minn.  103;  s.  c,  2  Am.  &  Eng, 
the  speed  of  their  trains,  and  to  give  such  R.  R.  Cas.  i8^;  Peoria,  etc.,  R.  Co.  v.  Clay- 
signals  to  persons  passing,  that  all  may  be  berg,  107  111.  044  j  s.c,  15  Am.  &  Eng.  R.  R. 
apprised  of  the  danger  of    crossing   the  Cas.  356. 

railroad  track."  Chicago,  etc.,  R.  Co.  z\  10.  Louisville,  etc.,  R.  Co.  v.  Goetz,  79 
.Still,  19  111.  499;  s.  c,  71  Am.  Dec.  236;    Ky.  442;  s,  c,  14  Am.  &  Eng.  R.  R.  Cas. 

on  ' 


IHity  «f  TnTaller  CROSSINGS.  whe&  View  obttnetad. 

But  what  notice  of  approach  is  sufficient,  is  ordinarily  for  the  jury,^ 
although  it  may  sometimes  present  a  question  of  law  for  the 
court*  So  well  settled  is  the  rule  requiring  a  railroad  company 
to  give  warning  before  moving  its  trains  over  a  crossing,  that  a 
traveller  has  the  right  to  presume  it  will  do  so.'  But  this  doc- 
trine will  not  excuse  a  want  of  ordinary  care  on  his  part  to  guard 
against  injury  *  He  has  no  right  to  omit  proper  precautions  on 
the  assumption  that  the  railroad  company  will  comply  with  statu- 
tory requirements.* 

14.  Duty  of  Traveller  when  View  obstracted.  —  When  the  view  of 
and  from  a  crossing  is  obstructed,  this  fact  imposes  additional 
obligations  as  to  care  upon  both  traveller  and  railroad  company ; 
and  while  the  standard  is  still  that  of  ordinary  care,®  yet,  by  reason 
of  the  circumstance,  it  may  require  greater  care  and  precaution  on 
the  part  of  one  party  than  of  the  other  to  constitute  such  care.' 
Considering,  first,  the  duty  of  the  traveller  where  the  view  is  ob- 
structed, the  general  rule  is,  that  the  question  of  his  care  in  view 
of  the  condition  of  things  at  the  crossing  is  for  the  jury.*  And 
in  Pennsylvania  it  has  been  held  that  when  a  traveller  cannot  see 
along  the  track,  he  should  get  out  and  lead  his  horse,  or  go  for- 
ward, and  look  up  and  down  the  track  ;®  and  that  a  failure  to  do 
so,  if  he  could  not  otherwise  see,  would  be  negligence  per  se}^ 
But  this  doctrine  has  been  somewhat  limited  by  later  decisions  in 
Pennsylvania,*^  and  is  not  the  rule  in  other  jurisdictions."    The 


427 :  Chicago,  etc.,  R.  Co.  v.  Still,  19  IH.  6.  CoUigan  r.  N.  Y.  Cent.,  etc..  R-  Co., 

699;  8.  c,  71  Am.  Dec.  236.  59  N.  V.  651.    See  Cordcll  v,  N,  Y.  Genu 

1.  Shaber  v.  St   Paul,  etc.,  R.  Co.,  28  etc..  R.  Co.,  75  N.  Y.  330. 

Minn.  103;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  C.  4   Am.  &   Eng.   Ency.  of  Law,  tit. 

i8j;   Loucks  v,  Chicago,  etc.,  R.  Co.,  31  "  Contributory  Neg.    §  9. 

Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  7.  4   Am.  &   Eng.   Ency.  of   Law,  tit. 

305»  309-  "Contributory  Negligence, '  §§  16, 19. 

2»  Loucks  V.  Chicago,  etc.,  R.  Co..  31  8.  Artz  v.  Chicago,  etc.,  R.  Co.,  34  la- 
Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  153;  Bunting  v.  Cent.  Pac.  R.  Co.,  14  Nc». 
305,309.  .See  Philadelphia  R.  Co. ».  Stinger,  351;  Bcisiegel  v.  N.  Y.  Cent  R.  Co,  34 
78  Pa.  St.  219,  225,  227 ;  Louisville,  etc.,  R.  N.  Y.  622;  s.  c,  90  Am.  Dec.  741. 
Co.  V.  Commonwealth,  13  Hush  (Ky.),  3)58;  9.  Pennsylvania  R.  Co.  v,  Beale,73  Pa- 
Roberts  V.  Chicago*  etc.,  R.  Co.,  35  Wis.  St.  504  ;  s.  o,  13  Am.  Rep.  753;  North 
670.  Pennsylvania  R.  Co.  v.  Heileman,  49  Pa. 

8.  Robinson  v.  West  Pac.  R.  Co.,  48  Cal.  St.  60;  s.  c,  i  Thomps.  on  Neg.  401 ;  Lc 

409;  Loucks  V.  Chicago,  etc.,  R.  Co.,  31  high  Valley,  etc.,  R.  Co.  v.  Brandimaicr, 

Minn*  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  113  Pa.  St.  610;  Cent.,  etc.,  R.  Co.  p.  Fc! 

305;  2  Dillon's  Munc.  Corp.  (3d  ed.)  §  713,  lar,  84  Pa.  St.  226. 

note  2;  Bcisiegel  v.  N.  Y.  Cent.  R.  Co.,  34  10.  Pennsylvania R. Co*.?'.  Weber, 76 Pa. 

N.  Y.  622 ;  s.  c,  90  Am.  Dec.  741 ;  Kla-  St.  157 ;  s.  c,  18  Am.  Rep.  407 ;  Reading 

nowski  V,  Crank  Trunk  R.  Co.,  24  N.  W.  etc,  R.  Co.  r.  Ritchie,  102  Pa.  St.  425; 

Rep.  802 ;  Ernst  v.  Hudson  River  R.  Co..  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  267  ;  Pcnna. 

35  N.  Y.  9;  s.  c,  90  Am.  Dec.  761.  and  R.  Co.  v.  Bentley,  66  Pa.  St.  30. 

note.  11.  Penna.  R.  Co.  v,  Ackcrraann,  74  Pa- 

4.  Railroad  Co.  v.  Houston,  95  U.  S.  St.  265;  Philadelphia,  etc.,  R.  Co.  ».  Carr 

397 ;  Schofield  v,  Chicaco,  etc.,  R.  Co.,  2  (Pa.  1882),  6  Am.  &  Eng.  R.  R.  Cas.  185; 

McCrary  (U.S.  C.C),  2&;  s.  c.  on  appeal,  Baughman  v.  Shcnango,  etc,  R.  Co,  92 

114  U.  S.  618;  Bellefontaine,  etc.,  R.  Co.  Pa.  St.  335;  s.  c.,6  Am.  &  Eng.  R.RCas- 

T'.  Hunter,  33  Ind.  335;  Hincklv  v.  Cape  51. 

Cod   R.  Co.,  120  Mass.  257;   feowers  v.  18.  In  Wisconsin  it  is  expressly  repudi- 

Chicago,  etc.,  R.  Co.,  61  Wis.  457 ;  s.  c,  19  ated,  the  court  saying  that  **  this  wonld  be 

Am.  &  Eng.  R.  R.  Cas.  301.  exercising  extraordinary  care  anddiligencc, 
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Duty  of  Bailroad  Company  CROSSINGS.  when  View  obitraeted. 

test  of  the  traveller's  care  is  found  in  the  general  principles  of  the 
law  relating  to  negligence ;  ^  and  he  is  only  required  to  take  into 
consideration  the  surrounding  circumstances  and  conditions,  and 
make  such  use  of  his  senses  as  a  careful  and  prudent  man  would 
when  so  situated.*  If  such  care  and  prudence  require  him  to 
stop,  or  even  to  get  out  of  his  vehicle,  and  lead  his  horse,  or  go 
ahead  and  view  the  track  from  the  crossing,  or  beyond  the  obstruc- 
tions, then  he  must  do  so.^  But  these  are  questions  of  fact  for  a 
jury,  not  of  law  for  the  court.*  The  general  duty  of  a  traveller 
at  crossings  where  the  view  is  obstructed,  can  best  be  shown  by  a 
consideration  of  cases  dealing  with  it  in  the  concrete.  It  is 
scarcely  a  subject  for  any  generalizations  of  a  specific  character. 
Each  case  rests  upon  its  own  particular  facts,  when  viewed  in  the 
light  of  the  general  doctrines  of  the  law  of  negligence.*^ 

15.  Duty  of  Bailroad  Company  when  View  obstruct^.  —  When  there 
are  obstructions  at  a  Crossing  that  interfere  with  the  field  of  vision 
from  the  crossing  and  its  approaches,  or  make  it  more  than  usually 
difficult  to  see  or  hear,  a  railroad  company  must  take  special  care 
to  give  timely  warning  of  the  approach  of  its  trains  to  such  cross- 
ing.®    It  is  negligent  not  to  give  ordinary  signals  on  approaching 

S eater  than  the  law  imposes  upon  him."  this  section  as  bearing  on  questions  of  law 
uffy  V,  Chicago,  etc.,  R.  Co.,  32  Wis.  and  fact. 
274;  Mackay  v.  N.  Y.  Cent.  R.  Co.,  35  5.  A  more  specific  treatment  of  this 
N.  Y.  75  ;  Dolan  v.  Delaware,  etc.,  Co.,  71  subject  will  be  given  farther  on,  when  we 
N.  Y.  285 ;  Richardson  v.  N.  Y.  Cent.  R.  come  to  deal  witn  contributory  negligence- 
Co.,  4^  N.  Y.  846;  Pittsburg,  etc.,  R.  Co.  of  travellers  at  crossings,  post.  See  also 
».  Wright,  80  Ind.  182;  s.  c,  5  Am.  &  Eng.  tit.  "Contributory  Negligence,"  §  33,  anU. 
R.  R.  Cas.  628 ;  Continental  Imp.  Co.  v.  See  Funston  v,  Chicago,  etc.,  R.  Co.,  61 
Stead,  95  U.  S.  161  ;  Huckshold  v.  St.  la.  452 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas. 
Louis,  etc.,  R.  Co.  (Mo.  1887),  28  Am.  &  640;  Thomas  v.  Delaware,  etc.,  R.  Co.,  8 
'  Eng.  R.  R.  Cas.  659.  Fed.   Rep.  728;   Kansas   Pac   R.  Co.  v. 

1.  Patterson's  Ry.  Ac.  Law,  p.  170,  §  Richardson,  25  Kan.  391  ;  s.  c,  6  Am.  & 
175.                                                                •  Eng.  R.  R.  Cas.  96;  Tucker  v.  Delaware, 

2.  Tucker  v.  Duncan  (U.  S.  C.  C),  6  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  268; 
Am.  &  Eng.  R.  R.  Cas.  268 ;  Kansas  Pac.  Haas  7a  Grand  Rapids,  etc.,  R.  Co.,  47 
R.  Co.  V.  Richardson,  25  Kan.  391  ;  s.  c,  Mich.  401 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
6  Am.  &  Eng.  R.  R.  Cas.  96.  268 ;  Lehigh  Valley  R.  Co.  v,  Brandtmaier, 

8.  Nicholson  v,  Erie  R.  Co.,  41  N.  Y.  5  Cent.  Rep.  144;  Lehnertzzr-Minneapolis, 

525;  Hanover  R.  Co.  v.  Coyle,  55  Pa.  St.  etc.,  R.Co  (Minn.  i883);s.c.,  ij  Am.&Eng. 

396;  Rothe  V.  Milwaukee  R.  Co.,  21  Wis.  R.  R.  Cas.  370;  Dimick  v,  Chicago,  etc., 

256;   Butterfield  v.   Western    R.   Co.,   10  R.  Co.,  80  III.  338;  Kelly  r.  St.  Paul,  etc., 

Allen  (Mass  ),  532 ;  Elkins  v,  Boston,  etc.,  R.  Co.,  29  Minn,  i ;  Philadelphia,  etc.,  R. 

R.  Co.,  115  Mass.  190;  Chicago,  etc.,  R.  Co.  v.  Carr,  99  Pa.  St.  505;  s.  c,  6  Am.  & 

Co.  «/.  Still,  19  111.  499;  Steves  z'.  Oswego,  Eng.  R.  R.  Cas.  185;   Ingersoll  v.  N.  Y. 

etc.,  R.  Co.,  18  N.  Y.  422;  111.,  etc.,R.  Co.  Cent.  R.  Co.,  66  N.  Y.  612;   Garland   v. 

V.  Ebert,  74  111.  399;  Penna.  R.  Co.z/.  Wer-  Chicago,  etc.,  R.  Co.,  8  Bradw.  (111.  App.) 

ner,  89  Pa.  St.  59;  Penna.  R.  Co.  v,  Mary-  571 ;  Cordell  v,  N.  Y.  Cent.  R.  Co.,  70  N.  Y. 

land,  61  Md.  108;  s.  c,  19  Am.  &  Eng.  K.  119;   Chicago,   etc.,  R.   Co.  v.   Miller,  46 

R.  Cas.  326 ;  Dolan  v.  Delaware,  etc ,  Co.,  Mich.  532;  s  c,  6  Am.  &  Eng.  R  R.  Cas. 

71  N.  Y.  285.  89;  Cent.  R.  Co.  v,  Fellar,  84  Pa.  St.  226; 

4.  Kelly  V.  St.  Paul,  etc.,  R.   Co.,   29    Hixson?^.  St.  Louis.etc.,  R.  Co.,  80M0'.  335. 

^    ^ ^  ^   g^^ 


Kansas  Pac.  R.  Co.  v.  Richardson,  25  Kan.  75  N.  Y.  330;  s.  c,  70  N.  Y.  119;  s.  c,  64 
391 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  96;  N.  Y.  535;  s.  c,  26  Am.  Rep.  550;  Louis- 
Cleveland,  etc.,   R.   Co.   V.  Crawford,   24   ville,  etc.,  R.   Co.  v.  Commonwealth,    13 


Ohio  St.  631 ;  s.  c,  15  Am.  Rep.  633.    And    Bush  (Ky.),  388;   s.  c,  26  Am.  Rep.  207 
sec,  generally,  the  cases  heretofore  cited  in    and  note. 
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a  crossing,  the  view  of  which  is  obstructed;'  and  this  is  true 
whether  signals  are  required  by  statijte  or  not.*  So  the  company 
is  chargeable  with  negligence  when  it  carries  its  track  across  a 
highway  in  such  a  manner  and  at  such  a  place  that  those  travellmg 
the  highway,  when  using  ordinary  care,  can  neither  see  nor  dis- 
.•  tinctly  hear  approaching  trains  until  too  late  to  avoid  injury, 
when  trains  are  run  over  such  crossing  without  travellers  being 
warned  of  their,  approach.*  And  where  the  railroad  company  is 
at  fault  in  creating  an  obstruction,  or  obscuring  the  view,  at  a 
crossing,  evidence  of  this  is  adniissible  as  bearing  upon  the 
question  of  negligence.*  And,  in  order  to  avoid  the  charge  of 
negligence,  the  company  must  show  an  exercise  of  care  commen- 
surate with  the  increase  its  conduct  made  in  the  hazards  of  tbe 
crossing.* 

1&  Temporary  Obfltmctions  of  View.  —  It  frequently  happens  that 
the  view  from  a  crossing  is  temporarily  obstructed.  If  such  ob- 
structions are  the  result  of  causes  beyond  the  control  of  either 
railroad  company  or  traveller,  the  relative  degree  of  care  required 
of  each  is  not  altered  by  the  existence  of  the  obstructions ;  but  if 
either  party  causes  them,  when  they  might  have  been  avoided, 
the  degree  of  care  required  of  such  party  becomes  greater.*  In 
other  words,  the  party  at  fault  must  see  to  it  that  the  other  has 
as  good  an  opportunity  to  avoid  inflicting  or  receiving  injury  as 
he  would  have  had  in  the  absence  of  the  obstructions.  The  one 
at  fault  in  creating  the  obstructions  must  use  so  much  care  that, 
notwithstanding  the  obstructions,  the  other  party,  by  the  use  of 
ordinary  care,  would  avoid  either  sustaining  or  inflicting  injury.' 
Thus,  where  a  railroad  company  obstructs  a  private  crossing,  it 
must  use  more  care  than  would  otherwise  be  necessary  to  avoid 
inflicting  an  injury  at  such  crossing.*  And  it  may  be  negligence 
to  leave  empty  cars  on  a  side  track  in  such  a  position  that  they 
obscure  the  view  of  a  crossing;®  or  to  obstruct  a  public  crossing 
with  a  train,  and  then  fail  to  exercise  greater  care  toward  those 

1.  Funston  v.  Chicago,  etc.,  R.  Co.,  6i  anapolis,  etc.,  R.  Co.  v.  Stable,  62III.  3n; 
la.  452 ;  s,  c,  14  Am.  &  Eng.  R.  R.  Cas.  Penna.  R.  Co.  v,  Matthews,  36  N.  J.  L 
640.  But  it  seems  this  question  may  be  531;  Duffy ».  Chicago,  etc.,  R.  Co,  32  Wis. 
for  the  jury.  Nehrbas  v.  Cent.  Pac.  R.  269 ;  Continental  Imp.  Co.  v.  Stead,  95 
Co.,  62  Cai.  320;  s.  c,  14  Am.  &  Eng.  R.  U.  S.  161. 

R.  Cas.  670.  6.  This  is  but  a  general  statement  of  a 

2.  Eilert  v.  Green  Bay,  etc.,  R.  Co.,  48  rule  that  governs  throughout  the  law  of 
Wis.  606;  Roberts  z'.  Chicago,  etc.,  R.  Co.,  negligence.  Numbers  of  the  authoritiw 
35  Wis.  679.  already  cited  support  it.     See  Thomas  v. 

8.  Richardson  v.  N.  Y.  Cent  R.  Co.,  45  Delaware,  etc.,  R.  Co.,  19  Blatchf.  (U.S. 

N.  Y.  846.  C.  C.)  533;  s.  c  8  Fed.  Rep.  729. 

4.  Cordell  v.  N,  Y.  Cent.,  etc.,  R.  Co.,  7.  See,    for    analogous    doctrines,  tit. 

70  N.  Y.  119;  s.  c,  26  Am.  Rep.  550.  "Contributory  Necligence,"  §|  16, 19»2J 

6.  Dimick  v.  Chicago,  etc.,  R.  Co.,  80  anU ;   Mackey  r.  N.  Y.,  etc.,  R.  Co.,  35 

111.  338;  Rockford,  etc.,  R.  Co.  v.  Hillmer,  N.  Y.  75. 

72  111.  235;   Indianapolis,  etc.,  R.  Co.  v.  8.  Thomas  f'.  Delaware,  etc.,  R.  Co.,  19 

Smith,  75  111.  112  ;  Chicago,  etc.,  R.  Co.  v.  Blatchf.  (U.S.C.  C.)  533;  s. c,  8  Fed. Rep. 

Lee,  87  111.  454  ;  Mackay  v.  N.  Y.,  etc.,  R.  720. 

Co.,  35  N.  Y.  75;  Klein  v.  Jewett,  26  N.  T.  9.  Kissenger  v.  N.  Y.  Cent.,  etc,  R- Co, 

Kq.  474;   s.  c,  27  N.   J.   Eq.   550;   Indi-  56  N.  Y.  538. 
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forced  to  use  a  private  crossing  in  passing  around  the  train.*  So, 
where  obstructions,  either  temporary  or  permanent,  exist  at  a 
crossing,  the  railroad  company  should  not  so  use  its  locomotives, 
cars,  or  machinery  in  the  vicinity  as  to  drown  the  noise  of  trains 
approaching  such  crossing,  thereby  increasing  its  hazards.* 

17.  Warning-Signals  at  Crossings.  —  The  common  law  does  not 
absolutely  require  warning-^signals  at  all  highway  crossings  ap- 
proached by  railway  trains ;  *  but  if  the  giving  of  warning- 
signals  at  any  particular  crossing  would  be  necessary  in  order  to 
constitute  ordinary  care  on  the  part  of  the  railroad  company 
when  its  trains  were  approaching  such  crossing,  then  the  omission 
to  give  such  signals  would  be  negligence  at  common  law.*  And 
the  necessity  for  such  signals  would  be  a  question  of  fact  for  the 
jury.* 

18.  Signals  required  by  Statnte.  —  Warning-signals  to  notify  trav- 
ellers that  a  train  is  approaching  a  highway  crossing  are  now 
considered  so  necessary  that  in  most,  if  not  all,  of  the  United 
States  they  are  required  by  statute;®  and  in  some  States  it  is 
provided  that  a  failure  to  give  the  statutory  signals  shiW^  prima 
facie^  be  negligence  per  se^'^  although  the  company  may  show,  by 
way  of  defence,  that  such  failure  was  not  i\iQ  proximate  cause  of  a 
subsequent  injury.*  In  general,  however,  the  rule  is,  that  it  must 
not  only  be  shown  that  the  statutory  signals  were  omitted,  but 
also  that  the  otnission  was  the  proximate  cause  of  injury  before 
any  liability  to  respond  in  damages  for  the  injury  arises.*    And 

1.  Brown  v.  Hannibal,  etc.*  R.  Co.,  50  tions  to  the  American  and  English  Railroad 
Mo.  461 ;  s.  c,  1 1  Am-.  Rep.  420.  Cases.     See  29  Am.  &  Eng.  R.  R.  Cas.  433- 

2.  Ritchie  v.  Caledonian  R.  Co.,  7  Scotch  440 ;    26  Am.  &  Eng.  R.  R.  Cas.  162 ;  23 
Sess.  Cas.  (4th  series,  1879)  '4^*  ^^'  &  ^^Z-  ^*  ^*  Cas.  249,  268,  307 ;  19 

3.  2  Wood's  Ry.  Law,  1309;  Spencer  v.  Am.  &  Eng.  R.  R,  Cas.  260,  361,  and  many 


IIU  etc..  R.  Co.,  29  la.  55;  Brown  v.  Mil-   other  volumes  of  the  series, 
waukee,  etc.,  R.  Co.,  22  Minn.  165.  7.  Missouri  Acts  of  1881,  \ 

4.  Ante,  §  13;  Chicago,  etc.,  K.  Co.  v.    ing  §  806  R.  S.  of  Mo.  1879,  so'  that  the 


Still,  19  III.  499;  s.  c,  71  Am.  Dec.  236;  last  sentence  in  said  section  as  amended 
Rockford,  etc.,  R.  Co.  v,  Hillmer,  72  111.  reads,  "  And  said  corporation  shall  also  be 
240;  Loucks  V,  Chicago,  etc.,  R.  Co.,  31  liable  for  all  damages  which  any  person 
Minn.  526;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  may  hereafter  sustain  at  such  crossing 
305;  Peona,  etc.,  R.  Co.  2k  Clayberg,  107  when  such  bell  shall  not  be  rung,  or  such 
In.  644;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  whistle  sounded,  as  required  by  this  sec- 
356;  Penna.  Co.  v.  Krick,  47  Ind.  368;  tion,  provided,  however,  that  nothing  here- 
Over  V  Erie  R.  Co.,  71  N.  Y.  288.  in  contained  shall  preclude  the  corporation 

'5.  Linfieldz'.  Old  Colony  R.  Co.,  10  Cush.  sued  from  showing  that  the  failure  to  ring 

(Mass.)  562;  s.  c,  57  Am.  Dec.  124  and  such  bell,  or  sound  such  whistle,  was  not 

note;  Norton  v.  Eastern  R.  Co.,  113  Mass.  the  cause  of  such  injury." 

369;    Favor  v.  Boston,  etc.,  R.  do.,  114  8.  Iluckshold  v,  St.  Louis,  etc.,  R.  Co. 

Mass.  3^2 ;  Cordell  v,  N.  Y.  Cent.  R.  Co.,  (Mo.  1887),  28  Am.  &  Eng.  R.  R.  Cas.  659. 

64  N.  Y.  535.  9.  When  a  traveller  nearing  a  railway 

6.  It  would  be  useless  to  collect  here  all  crossing  on  a  highway  has  notice  of  the 

the  statutory  provisions  in  regard  to  warn-  approach  of  a  tram,  a  failure  to  give  slatu- 

ing-signals.     In  general,  they  require  the  tory  signals,  or  to  have   a  flagman  at  the 

bell    or  whistle,   sometimes   both,   to    be  crossing,   is   not    negligelice    as    to    him. 

sounded  a  given  distance  from  the  crossing.  Pakalinsky  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  82 

For  the  rule  in  each  State,  the  statutes  and  N.  Y.  424 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 

decisions  of  such  State  should  be  looked  251.    The  omission  to  ring  a  bell,  or  sound 

to.    Many  references,  both  to  the  statutes  a  whistle,  at  a  highway  crossing  does  not 

and  the  cases,  will  be  found  in  the  annota-  render  a  railroad  company  liable  for  per- 
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except  where  an  absolute  liability  is  created  by  statute  for  a  failure 
to  give  signals,  and  their  omission  is  declared  to  be  conclusive  on 
the  question  of  negligence,  the  failure  to  signal  is  not  proximate 
negligence  in  itself,  but  the  causal  connection  between  the  orais- 
sion  and  the  injury  must  be  shown.*  Neghgence /^r  j^  can  only 
exist  when  something  is  carelessly  done  or  omitted  by  one  person 
which  directly  causes  the  injury  of  another,  when,  in  the  exercise 
of  ordinary  care,  the  person  inflicting  the  injury  would  not  have 
done,  or  omitted  to  do,  the  thing,  the  doing  or  failure  to  do  which 
caused  the  injury.*  As  the  entire  doctrine  of  responsibility  for 
injuries  caused  by  negligence  rests  upon  the  maxim  causa proxima 
et  non  remota  spectatur,  there  can  be  no  negligence /^r^^,  for  which 
liability  arises,  when  such  negligence  is  not  the  proximate  cause 
of  a  subsequent  injury.*  But,  as  We  have  seen,  the  doctrine  of 
causation  may  be  affected  by  statutes  which  raise  a  presumption 
that  the  omission  of  signals  required  by  statute  caused  a  subse- 
quent injury,  or  a  statutory  liability  to  the  injured  party,  penal  in 
its  character,  may  be  created.    So,  invoking  familiar  principles  on 


sonal  injuries,  unless  it  is  made  to  appear 
that  the  warning  might  have  prevented  the 
injury.  Toledo,  etc.,  R.  Co.  z>.  Jones,  76 
III.  311 ;  Chicago,  etc.,  R.  Co.  v,  Harwood, 
90  ill.  425 ;  Parker  v,  Wilmington,  etc., 
R.  Co.,  86  N.  C.  221 ;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  420.  The  negligence  of  defend- 
ant must  have  been  the  proximate  cause  of 
injury  to  render  it  liable.  Its  negligence, 
followed  by  an  accident,  will  not  render  it 
liable,  if  such  negligence  did  not  cause  the 
accident.  Harlan  v.  St.  Louis,  etc.,  R.  Co., 
65  Mo.  22 ;  Karle  v.  Kansas  City,  etc.,  R. 
Co.,  55  Mo.  476;  Stepp  v.  Chicago,  etc.,  R. 
Co.,  85  Mo.  225 ;  Atchison,  etc.,  R.  Co.  v. 


Morgan  (Kan.  188^) ;  s.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  499  and  note. 

1.  For  a  statute  that  places  an  absolute 
liability  upon  a  railroad  company  for  a  fail- 
ure to  observe  statutory  precautions,  see 
Code  of  Tenn.  1884,  §§  1 298-1 300.  Under 
these  sections  of  the  Tennessee  Code  the 
company  is  said  to  be  liable,  even  though 
the  observance  of  the  precautions  would 
not  have  prevented  the  injury.  Railroad 
Co.  V,  Walker.  11  Heisk.  (Tenn.)  383-385; 
Nashville,  etc.,  R.  Co.  v.  Thomas,  5  HeisK. 
(Tenn.)  262;  Collins  v.  East  Tenn.,  etc., 
R.  Co.,  9  Heisk.  (Tenn.)  841 ;  Hill  v. 
Louisville,  etc,  R.  Co.,  9  Heisk.  (Tenn.) 
823  ;  Louisville,  etc.,  R.  Co.  v.  Connor, 
9  Heisk.  (Tenn.)  20.  And  under  these 
statutory  provisions,  contributory  negli- 
gence does  not  bar  the  action,  but  may  be 
considered  in  mitigation  of  damages.  The 
company  will  also  be  excused  when  there 
was  not  time  for  its  employees  to  conform 
to  the  statutory  requirements.  For  a  fuller 
discussion  of  these  statutory  provisions, 
and  the  authorities  sustaining  the  construc- 


tion of  them,  just  given,  see  ante,  tit  "Coiv 
tributory  Negligence."  In  support  of  the 
doctrine  of  the  text,  that  proof  of  the  omis- 
sion of  the  signals  and  a  subsequent  acci- 
dent is  not  sutficient,  as  a  general  rule,  tc 
establish  liability,  but  that  the  causal  con- 
nection between  the  omission  and  the  injury 
must  lie  shown,  see  the  cases  cited  in  the 
last  note,  and  also  the  following:  Sellick 
V,  Lake  Shore,  etc,  R.  Co.  (Mich.  1885); 
s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  338,  and 
note ;  Karle  v.  Kansas  City,  etc.,  R.  Co, 
55  Mo.  476 ;  Stepp  v.  Chicago,  etc.,  R.  Cc 
85  Mo.  225;  Pakalinsky  v.  N.  Y. Cent, etc.,  , 
R.  Co.,  82  N.  V.  424 ;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  251  ;  Holman  v.  Chicago,  etc., 
R.  Co.,  62  Mo.  562;  Moore  v.  Chicago, 
etc.,  R.  Co.,  62  Mo.  584 ;  Jackson  v,  Chi- 
cago, etc.,  R.  Co,  30  la.  451;  Flattcs  r. 
Chicago,  etc.,  R.  Co.,  ^5  la.  191. 

2.  This  is  but  equivalent  to  saying  that 
a  want  of  ordinary  care  proximately  caus- 
ing an  injury  is  the  only  negligence  perse. 
If  to  so  state  it,  works  a  reductio  ad  absur- 
dttm,  the  fault  is  with  those  who  mistake 
negligence  which  is  so  held  as  a  matter  of 
law  for  negligence  per  se^  and  who  conse- 
quently say  that  some  act  or  omission  was 
negligent  per  se,  when,  in  fact,  it  was  only 
negligent,  upon  a  given  state  of  facts,  as 
a  matter  of  law.  W^e  have  fully  pr^ 
sented  this  distinction  elsewhere.  AhU, 
tit.  "Con.  Negligence."  §  33,  pp.  72*  /j* 
and  notes. 

8.  Broom's  Maxims  (7th  ed.),  228;  Lewis 
T/.  Flint,  etc.,  R.  Co.  (Mich.  1884) ;  s.  c,  18 
Am.  &  Eng.  R.  R.  Cas.  263,  opinion  by 
Cooley,  J. ;  Pittsburg,  etc,  R.  Co.  p.  Staley. 
41  Ohio  .St.  118;  s.c,  19  Am.&  Eng.R.R 
Cas.  381. 
922 


Bigaali  nqnizvd  bj  SUtuto.         CR  OSSINGS.  moitratiTe  Ooetrines. 

the  border  line  between  the  civil  and  the  criminal  branches  of  our 
law,  the  failure  to  comply  with  a  positive  statutory  requirement 
may  be  treated  as  wilful,  and  consequences  that  would  be  remote 
if  the  omission  had  been  merely  negligent  be  held  proximate 
because  of  the  intent  which  the  law  imputes  to  the  actor  or  non- 
actor.*  It  is  not  usual,  however,  to  apply  these  ^«ew/ criminal - 
law  doctrines  to  cases  involving  the  omission  of  statutory  signals 
by  railroad  companies,  and  they  are  generally  determined  by  the 
rules  that  govern  in  cases  of  negligence.*  When  so  determined,, 
the  term  "  negligence /^r  j^  "  is  really  a  misnomer;  what  is  meant 
being,  that,  on  a  given  state  of  facts,  negligence  is  held  established 
as  a  matter  of  law.*  Such  distinctions  are  subtle,  but,  when 
observed,  greatly  facilitate  the  application  of  legal  principles  to 
given  states  of  facts.* 

(^i)  Illustrative  Doctrines,  —  How  the  principles  have  been 
applied  may  be  seen  by  a  consideration  of  some  illustrative  cases. 
Thus,  where  a  traveller  nearing  a  crossing  has  notice  of  the 
approach  of  a  train,  a  failure  to  give  the  statutory  signals  is  not 
negligence  as  to  him  ;  *  yet  the  duty  to  give  statutory  signals  on 
approaching  a  highw^  crossing  is  a  positive  duty,  and  to  disre- 
gard it  is  negligence  ;  ®  but  it  is  not  such  negligence  as  will  war- 

1.  In  other  words,  the  lawfulness  or  un-  or  omitted  were  negligent,  and  proximately 
lawfulness  of  the  act  done  or  omitted  may,  caused  a  subsequent  injury.  Chicago,  etc.» 
in  the  eye  of  the  law,  make  certain  conse-  R.  Co.  v.  Boggs,  loi  Ind.  522;  s.  c,  23. 
quences  proximate  or  remote*  in  the  legal  Am.  &  £ng.  K.  R.  Cas.  282;  s.c,  51  Am. 
chain  of  causation.   Thus,  where  the  act  or  Rep.  761. 

omission  is  wrong  in  itself,  the  law  may  Thus,  contributory  negligence  is  often 

conclusively  presume  that  all  the  conse*  held  established  as  a  matter  of  law.    Chi- 

quences  flowmg  from  it  were  foreseen  and  cago,  etc.,  R.  Co.  v.  Houston,  95  U.  S. 

intended,  no  matter  how  improbable  or  un-  607  ;  Schofleld  v.  Chicago,  etc.,  R.  Co.,  1 14 

likely  to  have  been  foreseen,     i  Bish.  Cr.  U.  8.  615;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 

Law  (7th  cd.).  §1  328,334,  335,  343;  2  Bish.  353;  Hixson  v.  St.  Louis,  etc.,  R.  Co.,  80 

Cr.  Law  (7th  ed.),  §  693;  Reg.  v,  Hickli  1,  Mo.  335;  Tully  v.  Filchburg,  etc.,  R.  Co.. 

L.  R.  3  Q.  B.  D.  360;  bigelow  on  Torts,  134  Mass.  499;  s.  c,  14  Am.  &  Eng.  R.  R. 

313;  Bloom  v.  Franklin  Ins.  Co.,  97  Ind.  Cas.  682;  To! man  «/.  Syracuse,  etc.,  R.  Co., 

478;  Billman  r.  Railway  Co.,  76  Ind.  178;  98  N.  Y.  198;  s.  c,  23  Am.  &  Eng.  R.  R. 

Binford  v.  Johnson,  82  Ind.  427, 429 ;  Weick  Cas.  3 1  r 

V.Lander, 75  111.93;  Forney ?/. Geldmacher,  4.  All  these  distinctions  are  plain  when 

75  Mo.  113;  Carter  v,  Louisville,  etc.,  R.  the  doctrines  of  causation   are  borne   in 

Co.,  98  Ind.  555;  Reynolds  ?'.  Clarke,  Lord  mind.    They  are  too  often  overlooked  01 

Raym.  1401  Slra.  635;  Scott  v.  Shepherd  misapplied  incases  of  negligence.    See  tit. 

(Squibb  Case),  2  W.  Black.  892,  opinions  "  Contributory  Negligence,**  ante^  dealing 

of  Nares  and  De  Gray,  JJ.  with  "  Proximate  and  Remote  Causes.'* 

2.  This  sufficiently  appears  from  the  6.  Pakalinsky  v.  N.  Y.  Cent.,  etc.,  R.  Co.. 
numerous  cases  cited  throughout  this  arti-  82  N.  Y.  424;  s.  c,  2  Am.  &  Eng.  R.  R. 
cle  wherein  omissions  to  complv  with  statu-  Cas.  251 ;  Houston  &  Texas  Cent.  R.  Ca. 
tory  requirements  are  treatea  as  merely  v,  Nixon,  52  Tex.  19. 

negligent.    It  is  proper  to  so  treat  them,       6.  Chicago,  etc.,   R.  Co.  v,  Boggs,  loi 

because    the   statutory  requirements    arc  Ind.  522 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas_ 

generally  only  intended  to  raise  the  stand-  282 ;  Cincinnati,  etc.,  R.  Co.  v.  Butler,  103 

ard  of  care,  and  make  precautions  neces-  Ind.  31 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas. 

sary  that  would  not  have  been  required  at  262;  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  82 

common  law.  Ind.  476;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 

8.  In  other  words,  the  courts  sometimes  253 ;  Zimmerman  v.  Hannibal,  etc.,  R^  Co., 

hold,  that,  when  certain   facts  appear  as  71  Mo.  476;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 

proven  and  undisputed,  it  should  be  said,  191 ;  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65  Ga. 

as  a  matter  of  law,  that  the  things  done  120;  s.  c,  8  Am.  &  Kng.  R.  R.  Cas.  262^ 
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rant  a  recovery,  unless  it  appears  that  the  signals  might  have 
prevented  the  injury.^  It  is  not  a  compliance  with  the  statute,  or 
the  exercise  of  ordinary  care,  to  give  the  signals,  and  at  the  same 
time,  by  careless  acts  or  omissions,  render  them  unavailing  as 
warnings  of  danger.*  But  a  failure  to  give  the  statutory  signals 
will  not  excuse  contributory  negligence  on  the  part  of  a  traveller.* 
A  railroad  company  is  not  bound  to  give  statutory  signals  for 
highways  when  approaching  a  switch-crossing  on  its  own  ground, 
but  it  may  be  negligence  in  fact  for  it  not  to  give  some  warning* 
Statutory  signals  are,  in  some  jurisdictions,  only  necessary  at  law- 
fully established  public  highways.*  Statutes  requiring  signals  by 
bell  or  whistle  do  not  require  the  use  of  both.®  And  where  statu- 
tory signals  are  given  at  the  proper  place  before  the  crossing  is 
reached,  and  kept  up  until  the  crossing  is  passed,  the  statutory 
duty  is  fully  performed.'  A  traveller  has  a  right  to  assume  that 
a  railroad  company  will  thus  perform  its  statutory  duty;*  but  in 
doing  so  he  must,  nevertheless,  vigilantly  use  his  senses  of  sight 
and  hearing.®     Statutory  provisions  requiring  signals  are  in  the 


Leavenworth,  etc.,  R.  Co.  v.  Rice,  lo  Kan. 
426;  Missouri  Pac.  R.  Co.  v.  Wilson,  28 
Kan.  639;  Fabcr  v.  St.  Paul,  etc.,  R.  Co., 
29  Minn.  465;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  277;  Hitner  V,  Utah  Cent.  R.  Co.,  ii 
Pac   Rep.  620. 

1.  Toledo,  etc.,  R.  Co.  v.  Jones,  76  111. 
311 ;  Chicagi),  etc.,  R.  Co.  v.  Harwood,  90 
111.425;  Parker t/.  Wilmington,  etc.,  R.  Co., 
86  N,  C.  221  ;  s.  c,  8  Am.  &  ling.  R.  R. 
Cas.  420. 

2.  Chicago,  etc.,  R.  Co.  v.  Boggs,  loi 
Ind.  522;  s.  c,  23  Am.  &  Eng.  R.  K.  Cas. 
282. 

3.  "  The  doctrine  has  been  declared  by 
this  court,  and  re-affirmed,  that  a  traveller 
approaching  a  railroad  track  is  bound  to 
use  his  eyes  and  ears,  so  far  as  there  is  an 
opportunity,  and  when,  by  the  use  of  those 
senses,  danger  may  be  avoided,  notwith- 
standing the  neglect  of  the  railroad  servants 
to  give  signals,  the  omission  of  the  plaintiff 
lo  use  his  senses  and  avoid  the  danger  is 
<oncurring  negligence,  entitling  the  de- 
fendant to  a  non-suit."  Gorton  v.  Erie  R. 
Co.,  45  N.  Y.  664 ;  Briggs  v.  N.  Y.  Cent., 
t  tc,  R.  Co ,  72  N.  Y.  26 ;  Shaw  v.  Jewett, 
86  N.  Y.  616;  s.  c,  6  Am.  &  Eng.  R.  R. 
('as.  Ill  ;  Artz  v.  Chicago,  etc.,  R.  Co.,  34 
''^-  '53;  2t^  I*'  293;  44  la.  284;  Baltimore, 
etc.,  R.  Co.  V.  State,  29  Md.  252;  Stone- 
man  t/.  Atlantic,  etc.,  R.  Co.,  58  Mo.  503; 
Zimmerman  v.  Hannibal,  etc.,  R.  Co.,  71 
Mo.  476;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
191  ;  Cleveland,  etc.,  R.  Co.  ?'.  Elliott,  28 
Ohio  St.  340;  Dodge  v.  lUirlington,  etc., 
R.  Co.,  34  la.  276;  Meeks  v.  .Southern 
l*ac.  R.  Co.,  52  Cal.602;  56Cal.5i3;  s.  c, 
8  Am  &  Eng.  R.  R.  Cas.  314. 

4.  Hodges  V.  St.  Louis,  etc.,  R.  Co.,  17 


Mo.  50 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas^ 
190. 
6.  Cordell  v.  N.  Y.  Cent  R.  Co.,  64 

N.  Y.  535. 

6.  Terry  v,  St.  Louis,  etc.,  R.  Co.  (Mo. 
1887),  2  S.  VV.  Rep.  746;  Chicago,  etc.,  R- 
Co.  V.  Damerell,  81  III.  450. 

7.  Chicago,  etc.,  R.  Co.  v,  Dougherty, 
no  111.  521;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  292 ;  Zimmerman  v,  Hannibal,  etc, 
R.  Co..  71  Mo.  476;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  191. 

8.  "The  citi25cn  who  on  a  public  high- 
way approaches  a  railway  track,  and  can 
neither  see  nor  hear  any  indications  of  a 
moving  train,  is  not  chargeable  with  negli- 
gence for  assuming  that  there  is  no  car 
sufficiently  near  to  make  the  crossing  dan- 
gerous. He  has  a  right  to  assume  that  in 
handling  their  cars  the  railroad  company 
will  act  with  appropriate  care,  that  the 
usual  signals  of  approach  will  be  reason- 
ably given,  and  that  the  managers  of  the 
train  will  be  attentive  and  vigilant."  Ken- 
nayde  v.  Pac.  R.  Co.,  45  Mo.  255;  Donohuc 
V.  St.  Louis,  etc.,  R.  Co.  (Mo.  18S6),  28 
Am.  &  Eng.  R.  R.  Cas.  673;  Petty  j/.  Han- 
nibal, etc.,  R.  Co.  (Mo.  1886).  28  Am.  & 
Eng.  R.  R.  618;  Newson  v.  N.  Y.  Cent.  R. 
Co.,  29  N.  Y.  390;  Ernst  ».  Hudson  River 
R,  Co.,  35  N.  Y.  9 ;  s.  c.,  90  Am.  Dec.  761, 
and  note;  Wabash,  etc,  R.  Co.  v.  Cent. 
Trust  Co.,  23  Fed.  Rep.  738 ;  Pittsburgh. 
etc.,  R.  Co.  V.  Martin,  82  Ind.  476,  4S2; 
Philadelphia,  etc,  R.  Co.  v.  Hagan,  47  Pa. 
St.  244;  s.  c,  86  Am.  Dec  541;  Patter- 
son's Ry.  Ac.  Law,  173,  §  180.  "Contrib- 
utory Negligence,"  atite^  §  16^  pp.  34f  3S 
notes. 

9.  "The   court   told   the  jury  that  the 
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nature  of  police  regulations,^  and  in  some  instances  are  of  such 
character  that  the  only  liability  for  a  failure  to  observe  them  is  in 
the  nature  of  a  penalty.*  The  requirements  of  such  statutes  are 
mandatory,  and  the  court  should  not  leave  it  to  the  jury  to  say 
what  signals  were  necessary.'  For  a  failure  to  give  the  signals, 
a  railroad  company  may  be  indicted;*  but  their  omission  is  ex- 
cusable when  the  ordinances  of  a  particular  municipality  forbid 
them  in  its  limits.*^  It  is  not  for  the  legislature  to  prescribe  the 
standard  of  ordinary  care.  Consequently,  when  signals  or  warn- 
ings required  by  statute  are  insufficient  to  give  notice  of  danger, 
other  and  additional  signals  or  warnings  will  be  necessary.*  The 
statutory  requirements  represent  the  mimimum  of  care  exacted 
of  the  company,'  but  there  are  cases  that  apparently  support 
contrary  doctrines.* 

{b)  Duty  to  signal  for  Animals.  — Statutory  signals'  are  usually 
for  the  protection  of  cattle  as  well  as  men  ;  and  when  their  care- 
less omission  is  the  cause  of  an  injury  to  an  animal  upon  a 
crossing,  the  actionable  negligence  of  the  railway  company  is 
established.*  And  this  is  true  in  cases  where,  had  the  signals 
been  given,  they  might  probably  have  frightened  the  animal  from 
the  crossing.^*     But  there  is  no  liability  where  the  giving  of  the 


t  ^ 


plaintiff  had  a  right  to  assume  that  the  de- 
fendant would  do  his  duty  and  ring  a  bell. 
It  is  claimed  that  this  was  erroneous.  When 
that  portion  of  the  charge  was  excepted  to, 
the  court  supplemented  it  by  saying  to  the 
jury  that  the  plaintilf,  though  he  might 
make  that  assumption,  was  not  relieved 
thereby  from  the  duty  on  his  part  to  vigi- 
lantly use  his  senses  to  avoid  danger.  The 
charge  as  thus  restricted  is  sustainable  upon 
the -authority  of  this  court."  Folger,  J.,  in 
Shaw  V.  Jewett,  JS6  N.  Y.  616;  S.  c,  6  Am. 
&  Eng.  R.  R.  Cas.  ill, citing  Voak  v.  N.  Y. 
Cent.  R.  Co.,  75  N.  Y.  320;  Weber  z'.  N.  Y. 
Cent.  R.  Co.,  58  N.  Y.  451 ;  Terry  v.  Jewett, 
78  N.  Y.  338,  See  this  doctrine  and  that 
of  the  preceding  paragraph  fully  treated: 
tit.  "Contributory  Neg.,"  ante^  §  16,  pp. 

34,35- 

1.  West.  Union  R.  Co.  v.  Fulton,  64 
III.   271;    Tiedeman   Lim.   Police  Power, 

5.  Chicago,  etc.,  R.  Co.  v.  McDaniels,  63 
111.  122. 

8.  Havens  w.  Erie  R.  Co.,  53  Barb.  (N.  Y.) 
328 ;  Semel  v.  N.  Y.,  etc.,  R.  Co.,  9  Daly 
(N.  Y.),  321. 

4.  Commonwealth  7\  Boston,  etc.,  R.  Co., 
133  Mass.  383;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  297,  and  note  collecting  many  author- 
ities. 

6.  Penna.  Co.  v.  Hensil,  70  Ind.  569; 
s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  79;  s.  c,  36 
Am.  Rep.  188. 

6.  A  railroad  company  neglecting  rea- 
sonable precautions  besides  ringing  bell, 

925 


as  required  by  statute,  to  avoid  collision 
with  a  vehicle  at  a  highway  crossing,  is 
liable  for  an  injury  resulting  from  such 
neglect,  and  it  is  for  the  jury  to  judge  as  to 
whether  or  not  such  additional  precautions 
have  been  neglected.  Linfield  v.  Old 
Colony  R.  Co.,  10  Cusb.  (Mass.)  562;  s.  c, 

7  Am.  Dec.  124,  and  note;  Zimmerman  v. 

^.  Y.  Cent,  etc..  R.  Co.,  67  N.  Y.  601 ; 
s.  c,  7  Hun  (N.  Y.),  552;  Weber  v.  N.  Y., 
etc.,  R.  Co.,  58  N.  Y.  451 ;  Indianapolis, 
etc.,  R.  Co.  V.  Stables,  62  111.  313. 

7.  Richardson  v.  N.  Y.  Cent.  R.  Co.,  45 
N.  Y.  846;  Bradley  v.  Boston,  etc.,  R.  Co., 
2  Cush.  (Mass.)  539;  Barry  r.  N.  Y.  Cent. 
R.  Co.,  92  N.  Y.  289;  8.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  615;  Eaton  v.  Fitchburg,  etc., 
R.  Co.,  129  Mass.  364;  s.  c,  2  Am.  &  Eng, 
R.  R.  Cas.  183. 

8.  Chicago,  etc.,  R.  Co.  v.  Dougherty, 
no  111.  521 ;  s  c,  19  Am.  &  Eng.  R.  R. 
Cas.  292 ;  Chicago,  etc.,  R.  Co.  v.  Robin- 
son, 106  111.  142 ;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  396 ;  Beisiegel  v.  N.  Y.  Cent.  K.  Co., 
40  N.  Y.  9;  Grippen  v,  N.  Y.  Cent.  R. 
Co.,  40  N.  v.  34. 

9.  Kansas  City,  etc.,  R.  Co.  v.  Turner,  78 
Mo.  578 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
506,  and  note ;  East  Tenn.,  Va.  &  Ga.  R. 
Co.  V.  Scales,  2  Lea  (Tenn.),  688;  Chicago, 
etc.,  R.  Qo.v,  Reid,  24  111.  144  ;  Springfield, 
eic,  R.  Co.  V.  Andrews,  68  111.  56;  Gt. 
Western  R.  Co.  7/.  Geddis,  33  111.  304; 
Mobile,  etc.,  R.  Co.  v.  Malone,  46  Ala. 


391- 


10.  Kansas  City,  etc.,  R.  Co.  v.  Turner, 
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statutory  signals  at  the  proper  place  results  in  frightening  ani- 
mals on  to  the  crossing ;  *  although  the  unnecessary  sounding  of 
bell  or  whistle,  when  not  required  by  statute,  and  at  such  time 
and  place  that  it  will  probably  cause  animals  to  go  upon  the  track 
at  the  crossing,  is  negligent  when  injury  to  an  animal  is  caused 
thereby.*  In  a  common-law  action  for  killing  cattle  at  a  crossing, 
evidence  of  the  omission  of  statutory  signals  is  admissible  against 
the  company  ;^  and  the  railroad  company  is  always  bound  to  use 
ordinary  care  and  diligence  as  to  cattle  rightfully  on  the  highway.* 
Whether  the  carelessness  of  an  owner  in  permitting  his  animals 
to  run  at  large  is  contributory  negligence  proximate  to  their 
injury  upon  a  crossing  by  the  negligent  failure  of  a  railroad  com- 
pany to  give  statutory  signals  when  its  trains  approach  the,  cross- 
ings, is  /differently  decided  in  different  jurisdictions.*  From  the 
giving  of  statutory  signals  at  a  place  where  the  law  requires 
them,  no  liability  arises ;   but  when  not   absolutely  required  by 


78  Mo.  578;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  500;  Tabor  v,  Missouri,  etc.,  R.  Co., 
46  Mo.  354;  Owens  v.  Hannibal,  etc.,  R. 
Co.,  58  Mo.  387 ;  Gates  v.  Burlington,  etc., 
R.  Co.,  39  la.  45;  Pennsylvania  Co.  v.. 
Krick,  47  Ind.  369;  Illinois,  etc.,  R.  Co.  v, 
Peyton,  76  111.  340;  Bemis  v.  Connecticut, 
etc.,  R.  Co.,  42  Vt.  375;  Lapine  v.  New 
Orleans,  etc.,  R.  Co.,  20  La.  Ann.  128; 
Washington  v.  Baltimore,  etc.,  R.  Co.,  17 
W.  Va.  190;  s.  c,  10  Am.  &  Eng.  R.  R. 
Cas.  749. 

1.  Manhattan,  etc.,  R.  Co.  v,  Stewart 
(Kan.  1883)  13  Am.  &  Eng.  R.  R.  Cas. 

503- 

8.  Philadelphia,  etc.,  R.  Co.  v.  Stinger, 
78  Pa.  St.  219;  Pennsylvania  R.  Co.  v. 
Barnett,  59  Pa.  St.  259.  See  Billman  v. 
Indianapolis,  etc.,  R.  Co.,  76  Ind.  166,  as 
illustrating  the  principle  that  governs  in 
such  cases. 

3.  Braxton  v.  Hannibal,  etc.,  R.  Co.,  77 
Mo.  455  J  s.  c,  13  Am.  &  Eng.  R.  R.  Cas. 
494. 

4.  Lane  v.  Kansas  City,  etc.,  R.  Co. 
<Kan.  1884),  15  Am.  &  Eng.  R.  R.  Cas.  ^26; 
Chicago,  etc.,  R.  Co.  v.  Keridig,  79  Mo. 
207 ;  s.  c,   19  Am.  &   Eng.   R.   R.  Cas. 

493- 

5.  It  would  be  outside  the  scope  of  this 
article,  to  enter  at  length  into  the  discussion 
of  the  principles  that  should  govern  in  the 
determination  of  this  question.  It  would 
seem  that  there  should  be  no  arbitrary 
holding  as  a  matter  of  law  either  way.  In 
some  cases,  allowing  the  animals  to  run  at 
large  might  be  proximate  to  a  subsequent 
injury,  and  in  others  not.  It  would  be  a 
question  of  fact,  not  of  law,  at  least  in  all 
cases  where  the  animal  was  injured  on  a 
crossing,  and  the  element  of  trespass  was 
absent.    The  conflict  of  authority  may  be 
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seen  by  an  examination  of  the  folIowin|: 
Tonawanda  R.  Co.  r.  Munger,  5  Demo 
(N.  v.),  255;  s.  c  49  Am.  Dec  and  note 
collecting  many  cases  pro  and  cm;  Ala- 
bama, etc.,  R.  Co.  V,  McAlpine,  71  Ala. 
545 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  544; 
Alabama,  etc,  R.  Co.  v.  Jones,  71  Ala. 
487;  s.  c,  15  Am.  &  Eng.  R.  R.Cas.549t 
and  note ;  Savannah,  etc.,  R.  Co.  v.  Geiger, 
21  Fla.  669;  s.  c,  29  Am.  &  Eng.  R.  R. 
Cas.  274 ;  Price  v.  New  Jersey,  etc,  R.  Co, 
32  N.  J.  L.  19;  Eames  v.  Salem,  etc,  R. 
Co.,  98  Mass.  561 ;  Maynard  v.  Boston,  etc., 
R.  Co.,  1  ij  Mass.  458 ;  McDonald  v.  Pitts- 
field  R.  Co.,  115  Mass.  564;  Baltimore, 
etc.,  R.  Co.  V,  I^mbom,  12  Md.  257; 
Keech  v.  Baltimore,  etc.,  R.  Co.,  17  Md. 
33;  Locke  V.  St.  Paul,  etc.,  R.  Co.,  15 
Minn.  351  ;  Indianapolis,  etc.,  R.  Co.  p. 
McClure,  26  Ind.  370;  Indianapolis,  <tc 
R.  Co.  V.  Harter,  38  Ind.  557;  Jefferson- 
ville.  etc.,  R.  Co.  v  Underbill,  4J8  Ind.  189; 
Cincinnati,  etc,  R.  Co.  v.  Street,  w  Ind. 
225;  Railroad  Co.  v.  Skinner,  19  K  St 
298;  North.  Pa.  R.  Co.  s/.  Rchman,  49  P*- 
SL  ioi  ;  Drake  v.  Philadelphia,  etc.,  R 
Co.,  51  Pa.  St.  240;  Toledo,  etc.,  R.  Co  r. 
Johnston,  74  111.  ^y^  Ohio,  etc  R-  ^^' 
V.  Fowler,  85  111.  21 ;  Cairo,  etc,  R.  Co.  v. 
Woolsey,  85  111.  370 ;  Stucke  v.  Milwaukee, 
etc.,  R.'Co.,  9  Wis.  203;  McCandless  p. 
Chicago,  etc.,  R.  Co.,  45  Wis.  365;  Estes 
V.  Atlantic,  etc.,  R.  Co.,  63  Me.  208 ;  Towne 
V.  Nashua,  etc.,  R.  Co.,  124  Mass.  lOJ; 
Isbell  V.  N.  Y.,  etc.,  R.  Co ,  27  Conn.  393 J 
s.  c,  71  Am.  Dec.  78;  Buckleys.  N.  Y., 
etc.,  R.  Co.,  27  Conn.  479 ;  Pacific  R.  Co 
V,  Brown,  14  Kan.  469 ;  Pittsburgh,  etc, 
R.  Co.  V.  Howard,  40  Ohio  St.  6;  s.  c^  " 
Am.  &  Eng.  R.  R.  Cas.  488;  Washington 
V.  Baltimore,  etc.,  R.  Co..  17  W.  Va.  190» 
s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  749* 


ttgnali  nqnind  by  SUtute.  CROSSJAGS,  Who  entitled  to  Benefit. 

Statute,  it  may  be  negligence  to  sound  whistle  or  bell  in  the 
vicinity  of  a  crossing  so  that  it  frightens  horses  on  the  highway, 
even  though  it  is  the  custom  to  give  such  signal  at  such  place.* 
But  "the  railway  owes  to  persons  on  the  highway,  whose  horses 
may  be  frightened  by  the  sudden  appearance  of  a  train,  the  duty 
of  giving  notice  of  the  approach  of  its  trains."  *  And  the  same 
rule  applies  where  a  railway  passes  over  or  under  a  highway  by 
bridge  or  cut ;  ^  yet  it  would  be  contributory  negligence  upon  the 
traveller's  part  to  drive  upon^  a  bridge  knowing  a  railway  train 
was  about  to  pass  under  it.*  When  the  signals  required  by 
statute  are  not  given  by  an  approaching  train,  and  in  consequence 
of  such  omission  the  horses  of  a  traveller,  upon  a  highway  cross- 
ing the  railroad  track,  are  frightened  by  the  sudden  and  unher- 
alded appearance  of  the  train,  the  railroad  company  is  liable  for 
resulting  damage.*  And  in  some  cases  this  principle  has  been 
applied  where  the  traveller  was  not  intending  to  use  the  crossing, 
or  was  only  driving  along  a  parallel  highway.®  But  it  will  not  be 
extended  to  cases  where  a  team  has  been  carelessly  tied  or  left 
standing  near  the  crossing  by  the  driver.' 

{c)  Who  entitled  to  Benefit  of  Sigttah,  —  Some  of  the  foregoing 
cases  show  a  conflict  of  authority  upon  the  question  of  what  per- 
sons are  entitled  to  the  benefit  of  statutory  signals.®  In  some 
jurisdictions  the  doctrine  is,  that  only  travellers  on  the  highway 
who  are  approaching  or  using  the  crossing  can  complain  of  the 
omission  of  statutory  signals ;  ®  but  in  others  it  is  held  that  all 
persons  in  the  vicinity  of  a  crossing,  whether  intending  to  use  it 
or  not,  are  entitled  to  the  benefit  of  the  statutory  signals,  and 

1.  Hill  V.  Portland,  etc.,  R.  Co.,  55  Me.  16,  and  note ;  Wakefield  v,  Connecticut. 
438;  s.  c,  92  Am.  Dec.  601 ;  Cincinnati,  etc.,  R.  Co.,  yj  Vt.  330;  s.  c,  86  Am.  Dec. 
etc.,  R.  Co.  V,  Gaines,  104  Ind.  526;  s.  c,   711. 

54  Am.  Rep.  354.  7.  St.  Louis,  etc.,  R.  Co.  v.  Payne,  29 

2.  Patterson^s  Ry.  Ac.  Law,  152-153;  Kan.  166;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas. 
Hudson  V.  Louisville,  etc.,  R.  Co.,  14  Bush   632,  and  note. 

(Ky.),  303;    Sacramento,  etc.,  R.   Co.  v.  8.  Generally  this  conflict  maybe  traced 

Strong,  61  Cal.  326;  s.  c,  8  Am.  &  Eng.  to  the  construction  of  particular  statutory 

R.  Cas.  273 ;  Cosgrove  v.  N.  Y.  Cent.,  etc.,  provisions,  but  sometimes  it  is  due  to  radi- 

R.  Co.,  87  N.  Y.  88;  s.  c,  41   Am.  Rep.  cal  differences  of  view  among  the  judges 

35^.  as  to  the  purpose  of  the  statutory  enact- 

3.  Pennsylvania  R.  Co.z/.  Bamett,  59  Pa.  ments  requiring  signals. 

St.  255.    But  see  Cincinnati,  etc.,  R.  Co.  v.  9.  Randall  v,  Baltimore,  etc.,  R.  Co.,  109 

Gaines,  104  Ind.  526;  s.  c,  54  Am.  Rep.  U.   S.  478,  485;    Rosenberger  v.   Grand 

334;   Favor  v,   Boston,  etc.,  R.   Co.,  114  Trunk  R.  Co.,  8  Ont.  App.  (Can.)  482;  s.c, 

Mass.  350;  s.  c,  19  Am.  Rep.  364.  15  Am.  &  Eng.  R.  R.  Cas.  448,  and  note; 

4.  Pennsylvania  R.  Co.  v,  Barnett,  59  Clark  v,  Missouri  Pac.  R.  Co.,  11  Pac. 
l*a.  St.  255.  Rep. ;    Bell   v,  Hannibal,  etc.,  R.  Co.,  72 


6.  Patterson's  Ry.  Ac.  Law,  153;  Norton   Mo.  50;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas. 
^.  "   ►.  5?; 

V.  Eastern    R.  Co.,  124  Mass.  158;  Grand    190;  East  Tenn.,  etc.,  R.  Co.  v.  Feathers, 


V.  Eastern  R.  Co.,  113  Mass.  366;  Prescott    580;  Hodges  v.  St.  Louis,  etc.,  R.  Co.,  71 
V.  Eastern  R.  Co.,  113  Mass.  370;  Pollock    Mo.  50;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 


Trunk  R.  Co.  v.  Rosenberger,  p  Sup.  Ct.  10  Lea  (Tenn.),  103;  s.  c,  15  Am.  &  Eng. 

Can.  311;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  R.  R.  Cas.  446;  St.  Louis,  etc.,  R.  Co.  v. 

8;  Texas,  etc.,  R.  Co.  v.  Chapman,  57  Tex.  Payne,  29  Kan.  166;  s.  c,  15  Am.  &  Eng. 

75.  R.  R.  Cas.  632,  and  note;  Harty  v.  Cent. 

6.  Ransom  v.  Chicago,  etc.,  R.  Co.,  62  R.  Co.,  etc.,  42  N.  Y.  468";  Cordellz/.  N.  Y. 

Wis.  178;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  Cent.  R.  Co.,  64  N.  Y.  535;  Byrne  v.  N.  Y 
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have  a  right  to  rely  upon  their  being  given.*  The  true  rule  is, 
to  look  to  the  terms  of  the  particular  statute,  and  hold  the  rail- 
road company  liable  for  injuries  caused  by  a  failure  to  give  signals 
on  which  the  person  injured  had  a  right,  in  the  exercise  of  ordi- 
nary care,  to  rely.* 

(d)  Evidence  as  to  Sigftals,  —  Positive  evidence  that  »tbe  statu- 
tory signals  were  given  outweighs  negative  evidence  that  they 
were  not  heard  by  other  witnesses ;  but  where  the  evidence  is, 
that  a  witness  who  did  not  hearrthe  signals  was  listening  for 
them,  and  would  have  heard  them  had  they  been  given,  the  evi- 
dence is  in  its  nature  positive,  and  entitled  to  the  same  weight  as 
the  evidence  that  the  signals  were  given.' 

19.  Gates  at  Crossings.  —  Unless  required  by  statute,  a  railroad 
company  does  not  have  to  maintain  gates  at  all  highway  or  street 
crossings  along  its  lines;*  and  the  laws  requiring  railroad  com- 
panies to  fence  their  lines  cannot  be  construed  so  as  to  compel 
them  to  fence  up  public  crossings,  and  put  gates  thereat.*  But, 
upon  principles  analogous  to  many  already  stated,  it  may  be  a 
question  for  the  jury  upon  all  the  tacts,  whether  it  was  not  negli- 
gent for  the  railroad  company  not  to  have  a  gate  at  a  particular 
crossing.^  And  where  gates  are  placed  at  a  crossing,  either  in 
obedience  to  a  statute,  or  by  the  railroad  company  of  its  own 
motion,  it  is  an  implied  invitation  to  travellers  to  cross  when  they 
find  the  g^tes  open  ;  "^  and  to  leave  the  gates  open  when  a  train  is 

Cent  R.  Co.,  04  N.  Y.  12 ;  0*Donnell  v.  witnesses,  who  did  not  hear  the  signals, 

Providence,  tt<r,  R.  Co.,  6  R.  I.  211;  Ala-  were   paying  attention  to  see  if  the  sig- 

bama,  etc,  R.  Co.  v.  Hawk,  72  Ala.  112;  nals  were  given,  and  could  have  heard  them 

Patterson^s  Ry.  Ac.  Law,  160,  §  160.  if  they  had  been,  the  doctrine  just  stated  is 

1.  Ransom  v.  Chicago,  etc.,  R.  Co.,  62  not  applicable,  and  the  Question  of  the 

Wis.  178;  s.  c,  19  Am.  &_Eng.  R.  R.  Cas.  relative  weight  of  the  evioencejs  for  the 

^16 


16,  and  note;  s. c,  51  Am.  Rep.  718;  Wake- 


field V.  Connecticut,  etc.,  R.  Co ,  37  Vt.  ^30; 

s,  c,  86  AjB.  Dec.  711 ;  Cosgrove  v.ls.M,    282;  Louisville,  etc.,  R.  Co.  v.  Shires,  108 


jury.      Bunting  v.  Cent.  Pac.  R.  Co. 
Nev.  277 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas. 


Cent.  R.  Co.,  87  N.  Y.  88;  s.  c.  6  Am.  & 
Eng.  R.  R.  Cas.  35 ;  Voak  v.  N.  Y.  Cent. 
R.  Co,  75  N.  Y.  320;  Western,  etc.,  R. 
Co.  V.  Jones,  65  Ga,  631 ;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  267. 

2.  Patterson's  Ry.  Ac.  Law,  161,  §  162. 

3.  Positive  outweighs  negative  evidence 
as  to  the  giving  and  non-giving  of  signals,  em  Cent.  R".  Co.,  75  Jf.'Y.  320;  Rcnwick 
—  Bohanv.  Milwaukee,  etc.,  R.  Co.,  61  Wis.  "  —  •  -  - 
391 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  276; 
Chicago,  etc.,  R.  Co.  v.  Robinson,  106  111. 
142;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  620; 
19  Am.  &  Eng.  R.  R.  Caj>.  396;  Sutherland 
V.  N.  Y  ,  etc..  R.  Co.,  9  [ones  &  S.  17  ; 
Chapman  7>.  N.  Y.,  etc.,  K.  Co.,  14  Hun 
(N.  Y.),  484;  Culhane  v.  New  York,  etc., 
R.  Co.,  60  N.  Y.  133;  McGrath  v.  New 
York,  etc.,  R.  Co.,  63  N.  Y.  522;  Telfer  v. 
Northern  R.  Co.,  30  N.  J.  L.  1S8 ;  Savannah, 
etc.,  R.  Co.  7/.  Shearer,  5S  Ala. 672 ;  Chicago, 
etc.,  R.  Co.  V.  Still,  19  111.  499;  s.  c,  71 
Am.  Dec.  236,  and  noJc ;  Kllis  r-,  Gt.  West. 
R.  Co.,  L.  R.  9  C.  P.  551, —  but  where  the 


111.  617 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
J87  ;  Urbauck  v,  Chicago,  etc.,  R.  Co.,  47 
Wis.  59 ;  Berg  v,  Chicago,  etc.,  R.  Co^  50 
Wis.  419;  8.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
70 ;  Chicago,  etc.,  R.  Co.  v,  Dickson,  88 
111.  431 ;  Dublin,  etc.,  R.  Co.  v.  Slattcrv, 
L.  R.  3  App.,  Cas.  1155;  Voak  v.  Nortn- 

i  Cent.  K.  Co.,  75  N.  Y 
V,   New   York   Cent.   R.  Co.,  36  N.  Y. 
132. 
4.  Stublcy  V.  London,  etc.,  R.  Co.,  L  R. 
lEx.  13. 

6.  Indiana,  etc.,  R.  Co.  v.  Leak,  89  Ind. 
596 ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  521 ; 
Long  V,  Cent.  la.  R.  Co.  ( Iowa,  1884),  19 
Am.  &  Eng.  R.  R.Cas.  541,  and  note. 

6.  Eaton  v,  Fitchburg  R.  Co.,  129  Mass. 
364 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  183. 

7.  Stapley  r.  London,  etc.,  R.  Co.,  L  R. 
I  Exch.  21  ;  Wanless  v.  Northeastern  R. 
Co  ,  L.  R.  6  Q.  B.  481 ;  Sharp  i\  Glushing. 
96  N.  Y.  676 ;  s.  c.  19  Am.  &  Eng.  R.  R 
Cas.  372. 
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nearly  approaching  the  crossing,  is  evidence  of  negligence  on  (he 
part  of  the  company/  and  in  such  cases  the  questions  of  negli- 
gence and  contributory  negligence  are  for  the  jury.'  But  travel- 
lers, in  approaching  crossings  where  there  are  gates,  must  use 
ordinary  care  to  avoid  injury,  and  should  not  depend  wholly  on 
the  gates  or  gatemen  to  save  them  from  injury.^  It  is  the  duty 
of  gatemen  to  close  the  gates  when  signalled  to  do  so,  or  when  a 
train  is  approaching ;  and  travellers,  who,  seeing  the  gates  in 
motion,  then  attempt  to  cross  before  they  can  be  closed,  cannot 
maintain  an  action  for  injuries  on  the  crossing.* 

20.  Flagmen  at  Crossings.  —  Asa  general  rule,  in  the  absence  of 
statutory  requirements,  a  railroad  company  is  not  bound  to  keep  a 
flagman  at  the  points  where  its  road  intersects  public  highways.* 
But  where  special  dangers  exist,  it  may  be  negligence  not  to  dp  so, 
even  though  no  statute  requires  it.®  And  the  question  whether 
ordinary  care  requires  the  keeping  of  a  flagman  at  a  crossing  that 
is  especially  hazardous,  is  one  of  fact  for  a  jury.''  Although  it  has 
been  held,  in  some  cases,  that  the  duty  of  a  railroad  company  to 
provide  a  flagman  was  one  of  law  for  the  court  rather  than  of  fact 
tor  the  jury  ;•  but  these  cases  are  generally  self-contradictory  in 
holding,  also,  thkt  evidence  of  the  omission  to  keep  a  flagman  is 
admissible  upon  the  question  of  due  care,  as  a  part  of  the  res 

1.  Northeastern  R.  Co.  v.  Wanless,  L.  164;  s.c.,  2  Am.  &  Eng.  R.  R.  Caa.  183; 

R.  7  Eng.  &  I.  A  pp.   12;  5.  c,  9  M  oak's  Kansas  Pacific  R.  Co.  v,  Richardson,  25 

Eng.  Kep.  i ;  Sharp  7:  Glushing,  96  N.  V.  Kan.  ^91 ;  s.  c ,  6  Am.  &  £n^.  R.  R.  Cas. 

676;   s.  c,  19  Am.  &  Eng.  R.   R.  Cas.  96;  Kmneyz/.  Crocker,  18  Wis.  74;  Welsch 

372.  V,  Hannibal,  etc.,  R.  Co.,  72  Mo.  451 ;  s.  c, 

8.  Bilbee  v.   London,  etc.,   R.  Co.,  18  6  Am.&  Kng.  K.  R.  Cas.  75;  37  Am.  Rep. 

Com.  R  (N.  S.)  584;  s.  c,  114  E.  C.  L.  440;  Cliff  v.  Midland  R.  Co.  L.,  R.  5  Q. 

583;    Sharp  V,  Glushing,  96  N.  Y.  676;  H.  258;  IJlinois,  etc.,  R.  Co.  v.  Ebert,  74 

s.  c,  19  Am.  &  Eng.  K.  R.  Cas.  372.  111-399 ;  Haas  v.  Grand  Rapids,  etc.,  R.  Co., 

8.  Lunt  V,  London,  etc.,  R.  Co.,  L.  R.  I  47  Mich.  401 ;  s.  c,  8  Am.  &   Eng.  R.  R. 

Q.  B.  277 ;   Philadelphia,  etc.,   R.  Co.  r.  Cas.  268. 

^y^r,  97  Fa.  St.  91 ;  s.  c,  2  Am.  &  Eng.       7.  Eaton t^.  Fitchburg  R.  Co.,  129  Mass. 

R.  R.  Cas.  172.  J64;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.   183 ; 

4.  Peck  V,  New  York,  etc.,  R.  Co.,  50  Bailey  v.   New  Haven,  etc.,  R.  Co.,   107 

Conn.  379;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  Mass.  496 ;  Pennsylvania  R.  Co.  v.  Killips, 

633.  •  88   Pa.  St.  405;  Pennsylvania   R.  Co.  7/. 

i.  Beisieget  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  Matthews,  36  N.  J.  L.  531 ;  Kansas  Pacific 

40  N.  Y.  9 ;  Ernst  v.  Hudson  River  R.  Co.,  R.  Co.  v.  Richardson,  25  Kan.  391 ;  s.  c,  6 

39N.  Y.  61;  Culhane  V.  N.  Y  Cent.,  etc.,  Am.   &   Eng.  R.  R.   Cas.  96;   Kmsey  v. 

K.  Co.,  60  N.   Y.  133;  Weber  r.  N.   Y.  Crocker,  18  Wis.  74;  Welsch  v.  Hannibal, 

Cent.,  etc.,  R.  Co,,  58   N.  Y.  459;  Com-  etc.,  R.  Co.,  72  Mo.  451;  s.  c,  6  Am.  & 

monwealth  v,   Boston,  etc.,   R.   Co.,    loi  Eng.  R.  R.  Cas.  75;   37  Am.  Kep.  440; 

Mass.  201 ;  Shaw  v.  Boston,  etc.,  R.  Co.,  8  Hart  v.  Chicago,  etc.,  R    Co.,  56  la.  166; 

Grav(Mass  ), 45;  Bailevv.  New  Haven, etc.,  s.  c,  41   Am.   Kep.  93;    Pittsburgh,  etc., 

R.  Co.,  107  Mass.  496;  Maryland,  etc.,  R.  R.   Co.  v,   Yundt,  78   Ind.  373;  s.  c,  41 

Co.  r.  Newbern  (Md.  1884),  19  Am.  &  Eng.  Am.  Rep.  580;  2  Wood's  Ry.  Law,  1313, 

R.  K.  Cas    261;  Cliff  7/    Midland  K    Co.,  1314. 

L.  R.  s  Q.  B.  258;  Welsch  v.  Hannibal,       8.  Houghkirk  v,  Delaware,  etc.,  Co.,  92 

etc.,  R.  Co.,  72  Mo.  451  ;  s.  c,  6  Am    &  N.  Y.  219;  s.  c,  44  Am.  Rep.  370;  Grii>- 

Eng.  R.  R.  Cas.  75;  37  Am.  Kep.  440,  and  pen  v.  N.  Y.  Cent.,  etc.,  R  Co.,  40  N.  Y. 

note;  Pennsylvania  R.  Co.  v.  Matthews,  36  41  ;  McGrath  v.  N.  Y.  Cent.,  etc.,  R.  Co., 

N.J.  L.  53r ;  Haas  v.  Grand  Kapids,  etc ,  63  N.  Y.   528;  Dyer  v.  Erie   K.  Co.,   71 

R.  Co,  47  Mich.  401  ;  s.  c,  8  Am.  &  Eng.  N.  Y.  228  ;  Weber  r.  N.  Y.  Cent.,  etc,  K. 

R.  R.  Cas.  268.  Co.,  58  N.  Y.  451  ;  State  7/.  Philadelphia, 

6.  Eaton  v.  Fitchburg  R.  Co.,  129  Mass.  etc.,  K.  Co.,  47  Md.  76. 
4  C.  of  L.— 59                               92f> 
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gestce}  Where  it  is  the  statutory  duty  of  railroad  commissioners 
to  determine  the  necessity  for  a  flagman  at  any  given  crossing, 
it  has  been  held  that  a  failure  to  have  a  flagman  at  a  crossing 
where  no  order  had  been  made  by  the  commissioners,  requiring 
one,  could  not  be  considered  as  evidence  of  negligence.'*  But 
this  is  seemingly  in  conflict  with  fundamental  principles  already 
stated.' 

Where  an  ordinance  or  statute  requires  a  flagman  at  a  crossing, 
it  is  not  conclusive  upon  the  question  of  the  company's  negligence, 
thact  none  was  kept  ;*  and,  before  the  liability  of  the  company  is 
established,  it  must  appear  that  the  failure  to  obey  the  law  was 
the  proximate  cause  of  an  injury.* 

Where  a  railroad  company  does  keep  a  flagman  at  a  crossing, 
although  not  required  to  do  so  by  law,  so  long  and  continuously 
as  to  make  his  presence  at  the  crossing  customary,  then  travellers 
have  a  right  to  count  upon  his  presence  and  care.®  And  it  is 
evidence  of  negligence  upon  the  part  of  the  railway  company  if 
he  be  temporarily  absent  or  permanently  removed  without  notice 
to  the  public;''   and  in  such  cases  his  negligence  is  the  negii- 


L  "And  those  cases  which  hold  that 
the  question  as  to  the  necessity  of  main- 
taining a  flagman,  etc.,  at  a  particular  cross- 
ing, is  not  \QX  the  jury,  really  nullify  the 
rule  by  holding  that,  while  the  jury  may 
not  determine  whether  or  not  there  is  sucn 
a  necessity,  yet  they  may  consider  the  cir- 
cumstance that  such  precautions  are  not 
taken  as  a  part  of  the  res  gesta^  and  bear- 
ing upon  the  question  of  the  company's 
care  or  negligence  in  the  management  of 
its  trains,  which  is  a  direct  repudiation  of 
the  rule  itself,  and  involves  the  court  in  an 
absurd  position."  2  Wood's  Ry.  Law, 
1 314.  See,  as  subject  to  Mr.  Wood's  per- 
tinent criticism,  the  following  cases:  viz., 
lioughkirk  v.  Delaware,  etc.,  K.  Co.,  92 
N.  Y.  21 ;  s.  c,  44  Am.  Rep.  370;  Dyer  v. 
Erie  R.  Co.,  71  N.  V.  228;  Casey  v.  N.  Y. 
Cent,  R.  Co.,  78  N.  Y.  518;  Ernst  v, 
Hudson  River  R.  Co.,  39  N.  Y.  61,  and, 
generally  speaking,  the  cases  cited  in  the 
last  preceding  note. 

2.  Battishill  v,  Humphrey  (Mich.  1887), 
29  Am.  &  Eng.  R.  R.  Cas.  411. 

The  soundness  of  the  doctrine  laid  down 
in  this  case  upon  this  point  may  well  be 
(juestioiied.  The  true  principle  is,  that 
neither  legislature  nor  railroad  commis- 
sioners can  arbitrarily  determine  what  is  a 
failure  to  use  ordinary  care.  The  ques- 
tion is  one  of  fact  for  a  jury ;  and  in  the 
Battishill  case,  plaintiff  should  have  been 
allowed  to  show  that  there  was  no  flagman, 
as  bearing  on  the  question  of  defendant's 
negligence ;  while  defendant  would  have 
been  fairly  entitled  to  show  that  no  order 
had  Ijeen  made  by  the  railroad  commis- 
sioners requiring  a  flagman,  as  tending  to 


show  that  defendant  had  used  ordinary 
care. 

8.  For  example,  as  we  have  seen  in  sev- 
eral instances,  the  mere  compliance  -with 
statutory  requirements  may  not  be  the  per- 
formance of  the  entire  duty  of  the  railroad 
company.  It  may  be  the  duty  of  the  com- 
pany, before  it  will  be  in  the  exercise  of 
ordmary  care,  to  do  much  more  than  is  re- 
quired by  positive  enactment  Such  ques- 
tions are  for  a  jury.  The  railroad  coi\i 
missioners  may  not  have  required  a  flagman 
at  crossings  where  not  to  have  one  would 
be  extremely  careless  on  the  part  of  tbe 
railroad  company* 

4.  Penns)'lvania  Co.  v,  Hensil,  70  Ind. 
569;  s.  c,  o  Am.  &  Eng.  R.  R.  Cas.  79;  j6 
Am.  Rep.  188. 

6.  Pennsylvania  Co.  v.  Henst],  70  Ind. 
569;  s.  t.,  6  Am.  &  Eng.  R.  R.  Cas.  79;  36 
Am.  Rep.  188 ;  Cordell  v.  N.  Y.  Cent.,  etc., 
R.  Co..  70  N.  Y.  1 19 ;  Briggs  v,  N.  Y.  Cent, 
etc.,  R.  Co..  72  N.  Y.  26 ;  Chicago,  etc,  R. 
Co,  V.  Notzki,  66  III.  455;  Fletcher  r. 
Atlantic,  etc.,  R.  Co.,  64  Mo.  484;  s« 
Johnson  v.  St.  Paul,  etc.,  R.  Co.  (Minn. 
1883),  I  s  Am.  &  Eng.  R.  R.  Cas,  467. 

6.  Ernst  v.  Hudson  River  R.  Co..  39  N.  Y. 
61  ;  Warner  v.  N.  Y.  Cent.,  etc,  R.  Co.,  45 
Barb.  (N.  Y.)  299;  Dolan  v,  Delaware,  etc, 
Co.,  71  N.  Y.  285 ;  Pittsburgh,  etc.  R.  Co. 
V.  Yundt,  78  Ind.  373 ;  s.  c,  3  Am.  &  Eng. 
R.  R.  Cas.  305;  41  Am.  Rep.  580;  St. 
Louis,  etc.,  R.  Co.  v.  Dunn,  78  111.  197-  See 
McGrath  v.  N.  Y.  Cent.,  etc,  R.  Co.,  S9 
N.  Y.  468  ;  s.  c,  17  Am.  Rep.  "^59,  and  note ; 
s.  c,  second  appeal,  63  N.  V.  522 ;  Casey 
V.  N.  Y.  Cent.,  etc.  R.  Co..  78  N.  Y.  518. 

7.  Pittsburgh,  etc.,  R.  Co.  i'.  Yandt, ;« 
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gence  of  the  railway  company,*  even  though  he  was  not  specially 
employed  as  a  flagman  if  customarily  permitted  to  act  as  such  ;• 
but,  in  order  that  the  company  may  be  liable,  it  must  b,e  shown 
that  his  negligence  proximately  caused  the  injury.^  Where  one 
rides  or  drives  up  to  a  crossing  by  the  invitation  or  direction  of 
a  flagman  or  gate-keeper,  and  receives  an  injury  at  the  crossing 
from  the  trains,  machinery,  or  appliances  of  the  railway  company, 
he  is  entitled  to  recover,  because  the  invitation  or  direction  was 
an  assurance  of  safety  upon  which  he  had  the  right  to  rely.*  1x1 
such  case  the  traveller  is  not  bound  to  exercise  the  same  degp'ee 
of  care  that  would  otherwise  be  required.*  But  such  invitation  or 
direction  will  not  excuse  him  from  exercising  the  care  of  a  prudent 
man  under  such  circumstances.®  And  one  who  persists  in  driving 
on  a  crossing  after  being  warned  not  to  do  so  by  a  flagman,  and 
is  then  injured,  cannot  recover.^  As  bearing  upon  the  question 
of  the  negligence  of  a  flagman,  evidence  that  he  was  intoxicated 
at  the  time  an  injury  was  sustained  by  a  traveller  at  the  crossing 
where  such  flagman  was  stationed,  is  admissible ;  but  evidence  of 
his  former  intoxication  is  not  material.® 

2L  Lookout  at  Crossings.  —  It  is  the  duty  of  a  railroad  company 
to  keep  a  lookout  when  approaching  highway  crossings,  even 
though  no  statute  commands  it.®  The  lookout  must  be  as  effi- 
cient as  circumstances  require,  and  special  vigilance  is  necessary 
when  the  chances  of  access  to  the  track  are  greater  than  usual.*** 
When  an  engine  is  backing  a  train  in  a  city,  there  should  be  a 
lookout  to  give  notice  of  any  person  or  obstruction  on  the  track,** 

Ind.  373;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  Pa.  St.  91 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 

305;  41  Am.  Rep.  580;  St.  Louis,  etc.,  R.  172;  McGrath  v,  N.  Y.  Cent,  etc,  R.  Co., 

Co.  V,  Dunn,  78  111.  197;  Dolan  v.  Dela-  59  N.  V.  468;  s.  c,  17  Am.  Rep.  359,  and 

ware,  etc,  Co.,  71  N.  V.  285;  Philadelphia,  note;  Chicago,  etc.,  R.  Co.  v.  Spnng,  13 

etc.,  R.  Co.  V,  Killips,  88  Pa.  St.  405.  Bradw.  (111.  App.)  174. 

1.  Dolan  V,  Delaware,  etc.,  Co ,  7 1  N.  Y.  7.  Houston,  etc.,  R.  Co.  v,  Carson  (Tex.), 
285;  Ernst  V.   Hudson    River  R.  Co..  35  I  So.  West.  Rep.  107. 

N.  Y,  9;  s.  c,  90  Am.  Dec. 761 ;  Kissenger  8.  Warner  v.  N.  Y.  Cent.,  etc.,  R.  Co., 

,v,  N.  Y.  Cent.,  etc.,  R.  Co.,  56  N.  Y.  338 ;  44  N.  Y.  465. 

Peck  7/.  Michigan  Cent.  R.  Co.  (Mich.  1^5),  9.  "The  necessity  of  a  careful  lookout 

19  Am.  &  Eng.  R.  R.  Cas.  257 ;  Sweeney  is  recognized  by  the  unwritten  law  of  navi- 

t'.OldColonyR.  Co.,  10  Allen  (Mass.),  368;  gation,  and  it  is  apparent  on  railroads." 

s.  C  87  Am.  Dec.  644.  Marcott  v,  Marquette,  etc.,   R.    Co.,    47 

2.  Peck  V.  Michigan  Cent.  R.  Co.  (Mich.  Mich,  i ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  548. 
1885),  19  Am.  &  Enp.  R.  R.  Cas.  257.  "  The  servants  of  the  company  in  charge 

3.  Pakalinsky  z/.  N.  Y.  Cent.,  etc.,  R.  Co.,  of  the  train  should  be  at  tlveir  posts,  ob- 
82  N.  Y.  424 ;  s.  c,  2  Am.  &  Eng.  R.  R.  servant  of  the  track,  and  readv,  at  a 
Cas.  251 ;  Pennsylvania  Co.  v,  Hensil,  70  moment's  notice,  to  avert,  if  possible,  any 
Ind.  596;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  79  apprehended  danger."     Frick  v,  St.  Louis, 

4.  Borst  V.  Lake  Shore,  etc.,  R.  Co.,  66  etc.,  R.  Co.,  75  Mo.  595;  s.  c,  8  Am.  & 
N.  Y.  639;  Sharp  v.  Glushing,  96  N.  Y.  Eng.  R.  R.  Cas.  280,  288;  St.  Louis,  etc, 
676;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  372  ;  R.  Co.  v.  Mathias,  50  Ind.  65. 

Sweeney  Z'.  Old  Colony  R.  Co,  10  Allen  10.  East  Tennessee  R.  Co.  v.  White,  5 

(Mass  ),'368;  s.  c,  87  Am.  Dec.  644;  Hay-  Lea,  Tenn.  540;  s.  c,  8  Am.  &  Eng.  R.  R. 

ley  V.  Eastern  R.  Co.,  123  Mass  62  ;  Lunt  Cas.  65 ;  Marcott  v.  Marquette,  etc.,  R.  Co., 

V.  London,  etc.,  R.  Co.,  L.  R.  i  Q.  H.  277.  47  Mich.  i. ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas. 

6.  Lunt  V.  London,  etc,  R.  Co.,  L.  R.  i  548. 

Q.  B.  277.  11.  Barley  v,  Chicago,  etc.,  R.  Co^  4  Biss. 

e.  Philadelphia,  etc.,  R.  Co.  ?».  Boyei,  97  (U.  S.  C.  C.)  430. 
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and  on  whose  signal  the  engineer  may  depend  to  avert  danger  to 
persons  on  the  crossing  behind  the  train.*  The  lookout  must 
exercise  ^ordinary  care ;  and  if  the  employees  of  a  railroad  com- 
pany, whose  duty  it  is  to  watch  the  track,  fail  to  discover  the  peril 
of  persons  at  a  crossing,  when  reasonable  attention  would  have 
enabled  them  to  do  so  in  time  to  have  prevented  the  infliction  of 
injury,  the  company  is  liable.'  So  when  they  pay  no  attention  to 
the  track  ahead  of  them,  or  their  duty  to  give  signals,  but  leave 
such  duties  to  a  boy,  who  is  riding  and  ringing  the  bell  for  amuse- 
ment, the  company  is  chargeable  with  negligence.'  It  is  the  duty 
of  both  engineer  and  fireman  to  keep  a  lookout  ahead  of  their 
locomotive ;  and  when  one  can  see,  and  the  other  cannot,  it  is  the 
duty  of  the  one  who  can  see  to  be  vigilant  in  looking  ahead.*  But 
some  of  these  doctrines  have  been  laid  down  in  cases  construing 
particular  statutory  provisions  which  require  the  keeping  of  a 
lookout  ahead,  and  impose  an  absolute  liability  upon  the  company 
for  injuries  occurring  when  the  lookout  has  not  been  kept,  even 
though  the  proximate  connection  between  the  violation  of  the 
statute  and  the  subsequent  injury  is  not  shown.* 

82.  Spted  of  Trains  at  Crossings.  —  It  is  now  well  settled  that  no 
rate  of  speed  in  crossing  a  highway  with  a  railway  train  is  negli- 
gence/^rj*^  at  common- law.®  Nor  is  it  negligence,  as  a  matter  of 
Iaw«  not  to  slacken  the  speed  of  a  train  when  approaching  an  ordi- 
nary highway  crossing.'  Yet  the  speed  at  which  a  train  is  run 
over  a  crossing  may  be  so  great  as  to  be  negligent  under  the  cir- 
cumstances, as  a  matter  of  fact,®  and  this  is  a  question  for  the 

1.  Robinson  v.  Western  Pac.  R.  Co.,  48  267,  and  note ;  Powell  v.  Mo.  Pac.  R.  Co, 

Cal  409.  7^  Mo.  80;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 

8b  East  Tennessee,  etc.,  R.  Co.  ik  White,  467 ;  Goodwin  v.  Chicago,  etc,  R.  Co,  75 

c  Lea  (Tenn.),  540;  s.  c,  S  Am.  &  Eng.  Mo.  73;  s.  c,  11  Am.  &  Eng.  K.  R.  Cas. 

K.  R.  Cas.  65 ;  Morrissev  t\  Wiggan's  Ferry  460 ;  Wallace  v.  St.  Louis,  etc,  R.  Co.,  74 

Co.,  47  Mo.  521 ;  s.  c,  Thompson's  Carriers  Mo.  S94 ;  Artz  v.  Chicago,  etc,  R.  Co^  44 

of  Pass.  243;   Tuff  V,  Warman,  2  C.  H.  la.  284;  Turlington,  etc.,  R.  Co.  s*.  Wcndt, 

(N.  S.)  740;  s  C.  B.  (N.  S.)  573;  Radley  v.  12  Neb.  76;  Chicago,  etc,  R.  Co.  v,  Lcc, 

London,  etc,  K.  Co.,  L.  R.  i  App.  Cas.  754  j  68  111.  576 ;  Chicago,  etc,  R.  Co.  r.  Har- 

s.  c,  2  Thompson  on  Neg.  1 108;  Isbell  v,  wood,  80  111.  88;  Cohen  v.  Eureka,  etc.,  R. 

New  Vork,  etc.,  R.  Co.,  27  Conn.  393;  s.  c^  Co.,  14  Nev.  376;  Grand  Rapids,  etc,  R. 

71  Am.  Dec  78;  Baltimore,  etc,  K.  Co.  v.  Co.  v,  Huntley,  38  Mich.  537;  Grows  v. 

Keau  (Md.),  28  \m.  Sc  Eng.  R.  R.  Cas.  580;  Maine,  etc,  R.  Co.,  67  Me.  100;  Hemis  r. 

flw/^',  pp.  27-29,  tit.  **  Contributory  Negli  Connecticut.etc,  R.Co.,42  Vt.37S;  Zclgler 

gence,"  §  12.  if.  Northeastern  R.  Co.,  5   So.  Car.  222; 

8.  Chicago,  etc.,  R.  Co.  v,  Ryan,  70  111.  7  So.  Car.  402 ;  Telfer  v.  Norihem,  etc., 

21 1.  R.  Co.,  30  N.  T.  L.  188;  Terre  Haute,  etc., 

4.  Nishville,  etc.,  R.  Co.  v,  Nowlin,  i  R.  Co.  r/.  Clark,  73  Ind.  168;  s.  c.  6  Am. 

Lea  (Tenn.),  523.  &  Eng.  R.  R.  Cas.  84;  Warner  P.N.  Y. 

6.  Code  of  Tenn.   18S4,   §§   1298-1300;  Cent.  R.  Co.  44  N.  Y.  465 ;  Commonwealth 

Railroad  Co.  ?•.  Walker,  if  Heisk.  (Tenn.)  z\  Fitchburg  R.  Co.,  126  Mass.  472. 
383,     3S5;     Nashville,     etc,    R.     Co.    v,        7.  Zeiglcr  t'.  Northeastern  R.  Co.,  5  T  >. 

Thomas,  5  Heisk.  (Tenn.)  262;  Collins  v.  Csn   222;  7  So.  Car.  402;  Telfer  v.  Northern 

East  Tenn.,  etc.,  R.  Co.,  9  Heisk.  (Tenn.  R.  Co.,  30  N.  J.  L.  188;  Cohen  v.  Eureka, 

841 ;  East  Tenn.,  etc.,  R.  Co.  7/.  White,  5  etc.,  R.  Co.,   14  Nev.  376;  Chicago,  etc. 

Lea  (Tenn.),  540;  s.  c,  8  Am.  &  Eng.  R.  R.  R.  Co.  v.  Robinson,  9  Bradw.  (III.  App-I 

Cas.  65.  89. 

6.  Reading,  etc,  R.  Co.  7>.  Ritchie,  102       8.  Salter  v,  Utica,  tec,  R.  Ca,  88  N.  Y. 

Pa-  St.  425;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  42 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  437^ 
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jury  on  the  facts  of  each  case ;  *  but  there  must  be  facts  and  cir- 
cumstances, apart  from  the  rate  of  speed  itself,  tending  to  show 
that  it  was  careless  to  run  at  the  rate  of  speed  complained  of,  or  a 
finding  of  negligence  will  not  be  warranted.*  Yet  it  may  be  the  * 
legal  duty  of  a  railway  company  in  approaching  a  crossing  to  have 
its  train  under  such  control  that  it  can  be  stopped  in  time  to  avoid 
injuring  those  who,  in  the  exercise  of  ordinary  care,  have  gone 
upon  the  crossing.*  Although  it  cannot  be  said,  as  a  matter  of 
law,  that  trains  must  be  run  at  such  speed  at  night  that  they  can 
be  stopped  within  the  distance  in  which  objects  can  be  seen  ahead 
by  the  light  of  the  headlight  ;*  on  the  other  hand,  it  may  be  neg- 
ligent for  a  train  to  approach  a  dangerous  crossing  at  a  rate  of 
speed  as  great  as  permitted  by  statute,*  and  no  law;  or  ordinance 
permitting  a  given  rate  of  speed  will  justify  such  speed  if  negli- 
gent in  view  of  the  surrounding  circumstances.®  It  is  clearly 
negligent  to  cross  a  public  highway  with  a  train  at  any  great 
speed  without  giving  sufficient  warnings  of  the  approach  of  the 


Wilds  V  Hudson  River  R.  Co.,  29  N.  V. 
315:  Massoth  V.  Delaware,  etc.,  Co.,  64 
N.  Y.  531 ;  Indianapolis,  eta,  R.  Co.,  v, 
McLin,  82  fnd.  435;  s.  c,  8  Am.  &  Eng. 
R.  K.  Cas.  237  ;  Pittsburgh,  etc.,  R.  Co.  v, 
Martin.  82  Ind.  476;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  253;  Frick  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  595;  s,  c,  8  Am.  &  Eng.  R.  R. 
Cas.  2S0;  Artz  v,  Chicago,  etc.,  R.  Co.,  44 
la.  284;  Indianapolis,  etc.,  R.  Co.  v, 
Stabie-s  62  111.  313;  Chicago,  ^etc,  R.  Co. 


^; 


V,  Payne,  59  111.  534;  Rockford,  etc.,  R. 
Co.  7A  Hillmer,  72  111.  235;  Shaber  v.  St. 
Paul,  etc.,  R.  Co.,  28  Minn.  103;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  1S5. 
•  1.  Marcott  v.  Marquette,  etc.,  R.  Co..  47 
Mich.  I ;  s.  c ,  4  Am.  &  Eng.  R.  R.  Cas. 
S;  Frick  v,  St.  Louis,  etc.,  R.  Co.,  75 
O'  595;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
380;  Meyer  v.  M.  P.  R.  Co.,  2  Neb.  319; 
Laighoft  V,  Milwaukee,  etc.,  R.  Co.,  19 
Wis.  489;  Louisville,  etc.,  R.  Co.  v,  Goetz, 
79  Kv.  442;  s.  c,  14  Am.  &  Eng.  R.  R. 
Cas.  627;  Klanowski  v.  Grand  Trunk  R. 
Co.  (Mich.  1885),  21  Am.  &  Eng.  R.  R. 
Ca.s.  648 ;  Salter  v.  Utica,  etc.,  R.  Co ,'  88 
N.  Y.  42;  s.  c.  8  Am.  &  Eng  R.  R.  Cas. 
437 ;  Massoth  v.  Delaware,  etc ,  Co.,  64 
N.  Y.  531 ;  Wild-*  v,  Hudson  River  R.  Co., 
29  N.  Y.  315;  Terre  Haute,  etc.,  R.  Co  ?/. 
Clark,  73  Ind.  r68;  s  c,  6  Am.  &  Eng. 
R  R.  Cas.  84;  Pittsburgh,  etc.,  R.  Co.  v. 
Martin,  82  Ind.  476;  s.  c,  8  Am.  &  Eng. 
R  R.  Cas.  253. 

%  This  follows  from  the  doctrine  that 
no  rate  of  speed  is  negligence  per  sf. 
**  While  there  may  be  circumstances  which 
require  a  diminished  speed,  it  is  only  the 
force  of  those  circumstances  which  creates 
such  a  duty."  Reading,  etc.,  R.  Co.  7\ 
Ritchie,  102  Pa.  St.  425;  s.  c,  19  Am. 


Eng.  R.  R.  Cas.  267 ;  Pierce  on  Railroads, 

354. 

8.  "The  speed  of  a  train  at  a  crossing 
should  not  be  so  great  as  to  render  unavail- 
ing the  warning  of  its  whistle  or  bell;  and 
this  caution  is  especially  applicable  when 
their  sound  is  obstructed  by  winds  and 
other  noises,  and  when  intervening  objects 
prevent  those  who  are  approaching  the 
railroad  from  seeing  a  coming  train.  In 
such  cases,  if  an  unslackened  speed  is  de- 
sirable, watchmen  should  be  stationed  at 
the  crossing."  Continental  Imp.  Co.  7a 
Stead,  95  U.  S.  161,  164;  Pennsylvania  R. 
Co.  V.  Ackerman,  74  Pa.  St.  265;  Pennsyl- 
vania R.  Co.  V.  Lewis,  79  Pa.  St.  33; 
Philadelphia,  etc..  R.  Co.  v.  Long,  75  Pa.  St. 
257 ;  Philadelphia,  etc..  R.  Co.  «».  Hagan,  47 
Pa.  St.  244;  s.  c,  86  Am.  Dec.  541 ;  Quimby 
V.  Vermont  Cent.  R.  Co.,  2j  Vt.  387 ;  State 
V.  Baltimore,  etc.,  R.  Co,,  24  Md.84 ;  Wilson 
V.  Cunningham,  3  Cal.  241 ;  South  &  N. 
Ala.  R.  Co.  t/.  Thompson,  62  Ala.  494; 
Wilds  V.  Hudson  River  R.  Co.,  29  N.  Y. 
315;  Warner  v.  New  York,  etc.,  R.  Co.,  44 
N.  Y.  465;  Black  v.  Burlington,  etc,  R. 
Co.,  38  la.  515;  Nehrbas  v.  Cent.  Pac.  R. 
Co.,  62  Cal,  j2o;  s.  c^  14  Am.  &  Eng.  R.  R. 
Cas.  670 :  Pierce  on  Railroads,  355. 

4.  Patterson's  Ry.  Ac.  Law,  158,  §  157; 
Louisville,  etc.,  R.  Co.  ?'.  Milam,  10  Lea 
(Tenn.),  223;  s.  c,  13  Am  &  Eng.  R.  R. 
Cas.  507.  But  see  Railroad  Co.  v,  Lyon,  7 
Reporte.r,  556. 

0.  Shaber  v.  St.  Paul,  etc.,  R.  Co.,  28 
Minn.  103;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
185. 

6.  Frick  v.  St.  Louis,  etc.,  R.  Co.,  75  Mo. 
595 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  280; 
Shaber  v.  St.  Paul.,  etc.,  R.  Co,  28  Minn. 
103 ;  s.  c.  2  Am.  &  Eng.  R.  R.  Cas.  185. 
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train ;  *  but  it  is  not  necessary  to  slacken  the  speed  of  a  train,  wWrii 
has  given  such  warning,  because  the  engineer  sees  a  team  approath- 
ing  the  crossing  in  the  open  country.*  And  even  though  tk 
speed  be  negligent  under  the  circumstances,  it  affords  no  excuse 
for  contributory  negligence.*  In  determining  whether  the  speed 
of  a  train  at  a  particular  time  was  dangerous,  evidence  of  the  speed 
of  other  trains,  practised  with  the  tacit  acquiescence  of  the  com- 
munity,  is  not  admissible.^  But  the  rule  would  seem  to  be  diffe^ 
ent  when  it  is  shown  that  the  speed  of  the  particular  train  was 
equal  in  velocity  to  that  usually  practised.*  And  it  seems  that 
evidence  of  the  speed  of  a  train  when  at  some  distance  from  the 
place  of  a  subsequent  accident  may  be  considered  in  determining 
whether  the  speed  at  the  place  of  the  accident  was  dangerous.* 
And  so  the  distance  run  by  the  train  after  striking  a  person,  and 
before  it  could  be  stopped,  may  be  shown  as  bearing  upon  the 
question  of  negligence.' 

(a)  Speed  in  Violation  of  Positive  Law.  —  A  railroad  company 
is  liable  for  injuries  caused  by  running  its  trains  at  a  speed  greater 
than  allowed  by  statute.*  But  it  is  not  liable  in  such  cases  if 
there  was  contributory  negligence  as  the  violation  of  the  statute; 
being  only  negligent,  contributory  negligence  is  a  defence.*  The 
fact  that  a  train  was  running  at  a  greater  rate  of  speed  than  per- 
mitted by  law,  is  evidence  of  negligence ;  **  ^ut  it  is  no  proof  of 
proximate  negligence,^^  nor  is  it  negligence  per  se  as  a  matter 
of  law."    The  question  is  for  the  jury.**     Statutory  requirements 

1.  Continental  Imp.  Co.  v.  Stead,  95  U.  Louis,  etc.,  K.  Co.  v.  Mathias,  50  Ind  6j, 

S.  161 ;  Louisville,  etc.,  R.  Co.  r.   Com-  Chicago,  etc.,  R.  Co.  v.   Becker,  84  III. 

monwealth,  14  Am.  &  £ng.  R.  R.  Cas.  613;  483;  Ualtimore,  etc.,  R.  Co.  v.  McDonald, 

Massoth  V,  Delaware,  etc.,  Co.,  64  N.  Y.  43  Md.  534 ;  Liddy  v.  St.  Louis,  etc,  R. 


Chicago,  etc.,  R.  Co.  v,  Robinson,  9  9.  Illinois,  etc.,  R  Co.  v.  Hctbcrington, 

Bradw    (III.  App.)  89;  Telfer  v.  Northern  83  111.  510;  Railroad  Co,  v,  Houston,  95 

R.  Co.,  30  N.  ^.  L.   188.    But  of  course  U .  S.  397 ;  Schofield  v,  Chicago,  etc.,  R. 

where  a  wagon  is  on  the  track,  and  in  dan-  Co.,  114  U.  S.  618. 

ger,  the  rule  is  otherwise,     Chicago,  etc.,  10.  Faber  v,  St.  Paul,  etc.,  R.  Co..  29 

R.  Co.  V.  Hogarth,  38  III.  370;  Bunting  r.  Minn.  465;  s,  c,  8  Am.  &  Eng.  R.  R.  Cas, 

Cent.  Pac.  R.  Co ,  16  Nev.  277.  277 ;  Howard  v.  St.  Paul,  etc..  R.  Co..  32 

8.  Bellr.  Hannibal,  etc.,  R.  Co.,  72  Mo.  Minn.  214;  s.  c,  19  Am.  &  Eng.  R.  K. 

50;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  580;  Cas.  283;  Meek  v.  Penna.  Co.,  38  Ohio  St 

Gorton  v.   Erie   R.  Co.,   45  N.   Y.  064;  632-;  s.  c,  13  Am.  &  Enjj.  R.  R.  Cas.  643; 

Pierce  on  Railroads,  343.  Western,  etc,  R.  Co.  v.  King,  70  Ga.  261; 

4.  Cleveland,  etc.,  R.  Co.  v.  Newell,  75  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  255. 

Ind.  542;  8.  c,  8  Am.  &  Eng.  R.  R.  Cas.  11.  Kclley  v.  Hannibal,  etc,  R.  Co.,  75 

377-  Mo.  138 ;  s.  c,  13  Am.  &  Eng.  K.  R.  Cas. 

6.  Shaber  v.  St.  Paul,  etc.,  R.  Co.,  28  638 

Minn.  103;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  12.  Meek  v.  Penna.  Co.,  38  Ohio  St.  632; 

i8c.  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  643;  Man^ 

6.  Louisville,  etc.,  R.  Co.  v.  Jones,  108  Ion  v.  So.  Boston  H.  R.  Co^  129  Mass. 
Ind.  551 ;  s.  c,  28  Am.  &  Eng.  R.  R.  Cas.  310;  s.  c.  2  Am.  &  Eng.  R.  R.  Cas  iS: 
170.  Western,  etc.,  R.  Co.  v.  King,  70  Ga.  261; 

7.  Pennsylvania  Co.  v.  Conlan,  loi  111.  s.  c,  19  Am,  &  Eng.  R.  R.Cas.  255;  How^ 
93.  ard  V.  St.  Paul,  etc,  R.  Co.,  32  Minn.  214; 

•.  Pierce  on   Railroads,  354;   Haas  v.  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  283. 

Chicago,  etc.,  R.  Co.,  41  Wis.  44;  Correll  18.  Western,  etc,  R.  Co.  v  Kin^,?*"^'* 

V.  Burlington,  etc,  R.  Co.,  38  la.  120;  St.  261 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas^^SS' 
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reliating  to  speed,  signals,  etc.,  in  cities  and  other  places,  are 
passed  to  preserve  lite,  and  a  strict  observance  of  such  statutes 
is  required  by  the  courts.^  See  also  for  principles  governing  in 
the  case  of  violation  of  statutory  requirements,  the  precedizig 
paragraphs  of  this  article  treating  of  statutory  signals,  sign- 
boards, etc. 

23.  Appliances,  etc,  for  Control  of  Train.  —  It  is  the  duty  of  a 
railroad  company  to  properly  and  adequately  equip  its  trains 
and  engines  with  brakes  and  appliances  to  control  and  arrest 
the  progress  of  a  train ;  also  to  furnish  a  sufficient  number 
of  competent  employees  to  control  and  operate  the  train  with 
care." 

{a)  Lights  on  Cars  and  Eugines,  —  A  railroad  company,  mov- 
ing cars  and  engines  after  dark  at  a  crossing,  is  bound  to  take 
means  to  notify  the  public  of  the  approach  of  its  cars,  and  must 
use  ordinary  care  to  adopt  precautions  that  will  avoid  acci- 
dents.^ It  is  its  duty  to  provide  headlights,*  but  it  is  not  liable 
because  they  are  temporarily  obscured  by  causes  beyond  its  con- 
trol* 

24.  Poahing,  Backing,  and  Switching  Cars  over  Crossings.  —  It  is 
not  negligent  to  push,  back,  or  switch  cars  over  a  crossings 
even  though  the  cars  be  "  kicked,"  or  a  "  flying-switch  "  be  made, 
if  precautions  to  prevent  injury  to  travellers  on  the  highway 
are  taken  that  are  proportioned  to  the  special  danger  of  the 
mode  adopted.®  The  question  is,  as  we  have  seen  in  many 
similar  instances,  one  of  fact  for  the  jury.''  But  a  railroad  com- 
pany is  required  to  take  extraordinary  care  to  prevent  accident 
when  it  undertakes  to  back  a  train  or  engine  at  a  highway  cross- 
ing.» 

Howard  ».  St.  Paul,  etc.,  R.  Co.,  32  Minn.  6.  Louisville,  etc,  R.  Co.  v.  Melton,  2 

214 ;    8.  c,   19  Am.  &   Eng.  R.  R.  Cas.  Lea  (Tenn.),  262. 

28J.  6.  Boban  v.  Milwaukee,  etc,  R.  Co.,  58 

1.  Haas  ».  Chicago,  etc,  R.  Co.,  41  Wis.  Wis.  30;  s.  c,  ij  Am.  &  Eng.  R.  R*  Cas. 

44.    .See  Vicksburg,  etc.,  R.  Co.  v,   Mc-  374 ;  s.  c,  61  Wis.  391 ;  19  Am.  &  Eng. 

Gowan,  62  Miss.  682,  for  a  decision  bear-  K.  R.  Cas  276;  Hogan  v,  Chicago,  etc,  K. 

ing  on  the  violation  of  a  municipal  ordi-  Co.,  59  Wis.  139;  s.  c,   15  Am.  &  Eng. 


nance  regulating  the  speed  of  trains.  R.  R.  Cas.  439. 

^                      "ludson  River  R.  Co.,  38  7.  Floward  v.  St. 

iT.  445;  St.  Louis,  etc,  R.  Co.  v.  Ma-  Minn.  214; 

thias.  50  Ind.  65;  Frick  v,  St.  Louis,  etc,  Cas  283,  and  note  T  Ferguson  v.  Wiscon 


2.  O'Marat'.  Hudson  River  R.  Co.,  38       7.  Floward  v.  St.  Paul,  etc,  R.  Co.,  32 
N.  Y.  445;  St.  Louis,  etc,  R.  Co.  v.  ^la-    Minn.  214;  s.  c,  19  Am.  &  Eng.  R.   R. 


R.  Co.,  75  Mo.  595;  s.  c,  8  Am.  &  Eng.  sin,  etc,  R.  Co.,  63  Wis.  145;  s-  c,  19  A 
R.  R.  Cas.  280;  Toledo,  etc,  K.  Co.  z/.  &  Eng.  R.  R.  Cas.  285 
Magjnnis,  71  111.  346;  Kansas  Pac  R.  Co.  8.  Hutchinson  v.  St.  Paul,  etc.,  R.  Co, 
V,  Pointer,  14  Kan.  37,  9  Kan.  620;  Kay  v,  32  Minn.  398;  s.  c,  19  Am.  &  Eng.  R.  R. 
Pennsvlvania  R.  Co.,  65  Pa.  St.  269;  Cas.  280,  and  note  ;  Magi. mis  7'.  New 
Chicago,  ere,  R.  Co.  «r.  Garvey,  58  III.  83.    York  Cent.,  etc,  R.  Co.,  52  N.  Y.  .215; 

8.  Peoria,  etc.,  R.  Co.  v.  Clavberg,  107  Kissinger  v.  New  York,  etc,  R.  Co.,  56 
111.  644;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  N.  Y.  538;  South,  etc,  R.  Co.  r.  Sh,e9ir,er, 
356.  58  Ala.  672;  Johnson  v,  St.  Paul,  ietc,  R. 

4.  Nashville,  etc.,  R.  Co.  w.  Smith,  6  Co.,  31  Minn.  283;  s.  c,  15  Am.  &  Etig. 
Heisk.  (Tenn.)  174;  Smedis  v.  Brooklyn,  R.  R.  Cas.  467 ;  Levoy  v-  Midland  R.  Co., 
etc,  R.  Co.,  88  N.  Y.  13;  s.  c,  8  Am.  &  3  Ont.  Rep.  623;  s.  c,  15  Am.&  Eng.R.  R. 
Eng.  R.   R.  Cas.  445;   Cheney  v,  N.   Y.   Cas.  478. 

Cent.  R.  Co.,  16  Hun  (N.  Y.),  415.  It  is  negligence  to  run  a  train  backward 
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(fl)  ^* Flying-Switches'^  and  *' Kicking-Cars*'  —  Where  cars  art 
**  kicked  "  pr  sent  on  a  "  flying-switch  "  over  a  crossing,  the  great- 
est care  must  be  exercised  to  prevent  injury  to  persons  on  tbe 
highway.^  Where  a  "flying-switch"  is  made  over  a  crossing 
without  notice,  warning,  or  flagman  to  protect  the  public,  it  is 
negligence  as  a  matter  of  law  it  injury  follows.* 


over  a  crossing  in  a  populous  city  without 
warning  or  lookout  at  the  back,  and  with 
defective  appliances  for  stopping  the  train. 
Kansas  Pac.  K.  Co.  v.  Pointer,  14  Kan.  37 ; 
Kan.  Pac.  R.  Co.  v.  Ward,  4  Col.  30. 

The  company  is  bound  to  sound  suit- 
able signals  and  give  other  warnings  of 
danger  when  pushing  or  backing  cars  over 
crossings.  Bailey  v.  New  Haven,  etc^  R. 
Co.,  107  Mass.  496;  Robinson  v.  Western 
Pac.  R.  Co.,  4.S  Cal.  409;  Kennedy  v. 
North  Mo  R.  Co.,  36  Mo.  351 ;  Mc Wil- 
liams V.  Detroit,  etc.,  R.  Co,  31  Mich. 
247 ;  Hathaway  v*  Toledo,  etc.,  K.  Co.,  46 
Ind.  25. 

The  mere  sounding  of  a  whistle  on  an 
engine  attached  to  a  long  train  of  freight 
cars  is  not  sufficient  warning  of  an  inten- 
tion to  back  the  train  at  the  crossing. 
Eaton  V.  Erie  R.  Co.,  51  N.  Y.  344 ;  Mc- 
Govem  v.  N.  Y^  etc ,  R.  Co.,  67  N.  Y. 
417;  Chicago,  etc.,  R.  Co.  v,  Garvey,  58 
III.  85;  Illinois,  etCn  R-  Co.  v,  Ebert,  74 
III.  399;  Linfield  v.  Old  Colony  R.  Co,  10 
Cush.  (Mass.)  ^64. 

When  a  tram  standing  adjacent  to  a 
crossing  was  backed  suddenly  and  without 
warning,  injuring  a  person  on  the  crossing, 
the  negligence  of  the  company  is  clear. 
Robinson  v.  Western,  etc.,  R.  Co.,  48  Cal. 
409. 

It  is  sufficient  evidence  to  support  a 
finding  of  negligence  if  it  appears  that 
cars  were  backed  over  a  crossing  at  night 
without  light,  signal,  lookout,  or  flagman, 
and  at  a  high  rate  of  speed.  Holinger  v. 
.St.  Paul,  etc,  R.  Co.  (Minn.  1887),  29  Am. 
&  Eng.  R.  R.  Cas.  408. 

So  it  is  negligence  to  back  cars  over 
the  crossing  of  a  main  street  in  a  village 
without  a  lookout  or  flagman.  Cooper  v. 
Lake  Shore,  etc,  R.  Co.  (Mich.),  ^  N.  W. 
Rep.  306. 

Where  a  train  backed  over  a  crossing 
without  signal,  and  with  a  brakeman  so 
placed  that  he  could  not  see  the  crossing, 
the  question  of  negligence  was  for  the 
jury.  Barry  v.  New  York,  etc ,  R.  Co.,  92 
N.  Y.  289;  8.  c,  13  Am.  &  Eng.  R.  R. 
Cas.  615. 

In  such  a  case,  sounding  the  bell  does 
not  relieve  the  company  from  liability  as 
a  matter  of  law.  Barry  v.  New  York,  etc, 
R.  Co.,  92  N.  Y.  289;  8.  c,  13  Am.  &  Eng. 
R.  R.  Cas.  615. 

To  permit  freight  cars  detached  from 
an  engine  to  cross  a  public  street  at  speed, 


and  without  having  control  of  them,  or 
giving  warning  of  their  approach,  is  neg- 
ligent. Chicago,  etc,  R.  Ca  v,  Garvey, 
$  111.  83. 

It  is  not  negligent  for  a  person  to  start 
across  the  track  behind  a  train  standing 
still,  at  or  near  a  crossing ;  and  he  has  a 
right  to  presume  that  the  train  will  not  be 
started  oack  without  signal  or  lookout 
Robinson  v.  Western,  etc,  R.  Co^  48  Cal. 
409 ;  Mc  Williams  v.  D.  C.  M.  Co.,  31  Mich. 
274;  Solen  V.  Virginia,  etc,  R.  Co,  ij 
Nev.  106. 

1.  Kay  V,  Pennsylvania  R.  Co.,  65  Pa. 
St.  269;  Troutman  v.  Philadelphia,  etc., 
R.  Co.,  II  Weekly  Notes  of  Cases  (Pa. 
455) ;  Ferguson  v.  Wisconsin,  etc,  R.  Co, 
63  Wis.  145 ;  8.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
285 ;  Butler  v.  Milwaukee,  etc,  R.  Co,  28 
Wis.  487;  Howards.  St.  Paul,  etc,  R.  Co, 
32  Minn.  214 ;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  28 1 ;  Brown  v.  New  York,  etc,  R.  Co, 
32  N.  Y.  600;  8.  c,  87  Am.  Dec  353; 
Sutton  V.  New  York,  etc,  R.  Co,  66  N.  Y. 
241;  Pennsylvania  R.  Co.  v.  State,  61  Md. 
108;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  326; 
Illinois,  etc,  R.  Co.  f.  Baches,  55  III.  379; 
Chicago,  etc,  R.  Co.  v.  Uegman,  56  ill. 
487 ;  Chicago,  etc,  R.  Co.  v.  Garvey,  S^ 
111.  83. 

2.  French  v.  Taunton,  etc,  R.  Co,  116 
Mass.  537 ;  Hinkley  v.  Cape  Cod  R.  Co, 
120  Mass.  257;  Brown  v.  New  York,  etc, 
R.  Co ,  32  N  Y.  597 ;  Sutton  v.  New  York, 
etc,  R.  Co.,  66  N.  Y.  243 ;  Butler  r.  Mil- 
waukee, etc.,  R.  Co.,  28  Wis.  487 ;  Illinois, 
etc  R.  Co.  V,  Hammer,  72  III.  347 ;  Illinois, 
etc.,  R.  Co.?'.  Baches,  55  111.  397 ;  Chicago, 
etc.,  R.  Co.  V.  Taylor,  69  111.  461 ;  Phila- 
delphia, etc ,  R.  Co.  V,  Troutman,  6  Am. 
ana  En^.  R.  R.  Cas.  117;  Ferguson  p. 
Wisconsm,  etc.,  R.  Co ,  63  Wis.  145;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  285. 

The  making  of  a  **  fivnng-switch  **  neces- 
sarily implies  negligence.  Illinois,  etc,  R. 
Co.  V.  Hammer.  72  III  347. 

"  The  mode  of  making  a  running  or  fly- 
ing switch,  and  permitting  a  detadied  car 
to  pass  over  a  crossing,  is  a  fruitful  source 
of  disasters,  and  in  this  case  it  is  a  fair 
inference  from  the  evidence  that  the  com- 
pany was  guil*y  of  negligence  in  so  doing." 
Clrethen  v,  Chicago,  etc,  R.  Co.  (U.  S.  C. 
C),  19  Am.  &  Eng.  R.  R.  Cas.  342. 

Where  an  engine  passed  a  crossing,  and 
its  steam  obscured  the  track  just  as  a  mai 
started  across  behind  it,  his  contrSb«tor| 
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25.  Vegligenee  of  Bailroad  Cknnpany:  What  Snffleient  Bridenee  of. 

—  Many  illustrations  have  already  been  given  of  what  constitutes 
negligence  on  the  part  of  a  railroad  company  in  crossing  a  high- 
Mray  with  its  trains,  or  using  it  for  railway  purposes.  Some  speciat" 
doctrines  upon  the  subject  remain  to  be  considered.  The  injury 
of  a  person  by  cars  or  engines  at  a  railway  highway-crossing 
raises  no  presumption  that  the  company  has  been  negligent.* 
But  where  there  is  some  evidence  from  which  a  reasonable  mind 
could  fairly  infer  that  there  had  been  negligence  on  the  part  of 
the  railroad  company,  the  question  becomes  one  of  fact  for  the 
jury.* 


negligence  in  being  struck  by  a  car  making 
a  flying  switch  was  held  for  the  jury ;  the 
evidence  of  the  negligence  of  the  company 
bemg  sufficient.  Ferguson  v.  Wisconsin, 
etc.,  R.  Co.,  63  Wis.  145;  s.  c,  19  Am.  & 
Eng.  K.  R.  Cas.  285. 

Where  a  person  is  injured  in  the  street 
by  the  unexpected  "  kicking  '*  of  a  car,  the 
Question  of  negligence  on  both  sides  is  for 
ttie  jury.  Mahar  v.  Grand  Trunk  R.  Co^ 
26  Hun  (N.  Y.).  32. 

Where  an  injury  was  caused  by  a  de- 
tached and  unseen  car  following  a  train 
which  had  just  passed,  the  question  of 
plaintiff's  contributory  negligence  in  not 
discovering  the  car  switched  from  the  train 
was  left  to  the  jury.  French  v,  Taunton, 
etc.,  R.  Co.,  116  Mass.  537. 

But  where  the  flagman  of  another  com- 
pany was  injured  by  a  train  making  a  **  fly- 
mg-switch,*'  it  was  /n^id  on  the  facts  of  the 
case  that  his  contributory  negligence  was 
established.  Clark  v.  boston,  etc.,  K.  Co., 
128  Mass.  i;  s.  c,  i  Am.  &  Eng.  R.  R. 
Cas.  134. 

.So,  where  persons  were  struck  at  a  high- 
way crossing  by  cars  making  a  "flying- 
switch,"  it  was  held  that  there  could  be  no 
recovery,  because  the  persons  injured  were 
not  using  the  highway,  but  were,  and  had 
been,  walking  along  tne  track,  which  they 
were  using  as  a  footpath  regardless  of 
companv*s  trains.  Grethen  v.  Chicago, 
etc.,  R.'Co.  (U.  S.  C.  C),  19  Am.  &  Eng. 
R.  R.  Cas.  242. 

1.  Penna.  R.  Co.  v,  Goodman,  62  Pa.  St. 
329;  Cleaveland,  etc.,  R.  Co.  v.  Crawford, 
24  Ohio  .St.  631  ;  s,  c,  15  Am.  Rep.  633; 
anfe^  pp.  76,  77,  tit.  •*  Contributory  Negli- 
gence ** 

8.  Thus,  where  a  train  approached  a 
crossing  at  night  without  whistle,  bell,  or 
headlight,  there  was  suflicient  evidence  of 
negligence  to  go  to  the  jury.  Smedis  v. 
Brooklyn,  etc.,  R.  Co.,  88  N.  Y.  13 ;  s.  c, 
8  Am.  &  Eng.  R.  R.  Cas.  445. 

Where  there  was  no  flagman  at  a  cross- 
ing, and  there  was  evidence  that  no  sig- 
nals were  given,  and  that  persons  about 
to  cross  looked  and  listened,  but  heard  no 
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train,  it  was  held  that  there  was  sufficient 
evidence  of  neglieence  to  sustain  a  verdict. 
Guggenheim  v.  Lake  Shore,  etc.,  R.  Co. 
(Mich.),  22  Am.  &  Eng.  R.  R.  Cas.  546. 

So  the  company  was  held  liable  where  a 
train  was  opened  for  a  man  to  drive  across 
the  track,  when,  just  as  he  got  on  the  track, 
the  eneine,  which  was  immediately  on  one 
side  of  the  crossing,  blew  off  steam,  and 
envel'^ped  the  horses  in  a  cloud  of  steam, 
causing  them  to  run  away  and  injure  th^ 
driver  Geveke  v.  Grand  Rapids,  etc,  R. 
Co  (Mich.  1885),  22  Am.  &  Eng.  R.  R.  Cas. 

So,  where  burning  coals  were  allowed  to 
fall  from  the  firebox  of  an  engine  of  an 
elevated  railway  upon  the  back  of  a  horse 
being  lawfully  driven  under  the  track,  the 
evidence  of  negligence  was  sufficient. 
Lowery  v,  Manhattan  R.  Co.,  99  N.  V. 

158. 

Where  steam  was  allowed  to  escape  from 
an  unusual  part  of  an  engine  which  had 
been  posted  near  a  crossing,  whereby  a 
horse  was  frightened  and  injured,  the  com- 
pany was  chargeable  with  negligence. 
Louisville,  etc.,  R.  Co.  v,  Schmidt,  81  Ind. 
264 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  248. 

Where  cars  obstruct  a  crossing  longer 
than  permitted  by  statute,  and  while  so 
standing,  in  violation  of  law,  serve  to 
frighten  a  horse,  and  cause  a  runaway,  the 
railroad  company  is  liable.  Young  v.  De- 
troit, etc ,  R.  Co.  (Mich.  1885),  19  Am.  & 
Eng.  R.  R.  Cas.  417. 

Where  cars  were  left  adjacent  to  a  rail- 
road crossing  with  nothing  to  prevent  them 
from  being  set  in  motion  by  the  wind,  and 
they  were  set  in  motion,  and  injured  trav- 
ellers upon  the  crossing,  the  company  was 
held  liable  for  negligence.  Nicholson  v. 
Erie  R  Co,  41  N.  Y.  J25;  Brown  v.  Pont- 
chartrain  R.  Co.,  8  Robinson  (La.),  45. 

Where  the  company  placed  a  hand-car 
at  a  crossing,  and  plaintiff's  wagOn  collided 
with  it,  frightening  his  horse,  the  company 
was  held  liable  for  a  resulting  injury. 
Myers  v.  Richmond,  etc.,  R.  Co.,  87  N. 
Car.  34s;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas. 
293- 
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But  if  there  is  no  evidence  of  negligence,  the  court  should  take 
the  case  from  the  jury.* 

26.  Hegligence  of  Hailnmd  Cknapaay  must  be  Proximate.  —  But 
before  there  can  be  any  liability  on  the  part  of  the  railroad  com- 
pany for  injuries  alleged  to  have  been  caused  by  its  negligence, 
it  must  appear  that  its  negligence  was  the  proximate  cause  of  the 
injury.*   - 


And  sadi  is  tbe  general  role  where  In- 
juries result  from  the  fright  of  horses 
caused  by  cars  carelessly  left  adjacent  to 
a  highway  crossing.  Pittsburgh,  etc,  R. 
Co.  IK  Spanier,  85  Ind.  165;  s.  c,  8  Am.  & 
Eng.  R.  R  Cas.  453 ;  Bussian?/.  Milwaukee, 
etc.,  R.  Co.,  56  Wis.  325;  s..  c,  10  Am.  & 
Eng.  R.  R.  Cas.  716;  Vars  v.  Grand  Trunk 
R.  Co ,  23  Up.  Can.  (C.  P.)  143. 

But  a  box-car  at  rest  at  a  crossing  is  not 
fer  se  calculated  to  frighten  horses.  Gil- 
bert V.  Flint,  etc.,  R.  Co.,  51  Mich.  488; 
s.  c,  15  Am.  &  Enp  R.  R.  Cas.  491. 

And  before  a  railroad  company  is  liable 
for  injuries  resulting  from  the  fright  of 
horses  at  cars  left  standing  at  highway 
crossings,  it  must  appear  that  the  fright 
of  the  horses  was  usual  and  natural,  and 
that  the  cars  as  left  would  naturally  frighten 
horses  not  unusually  nervous,  uilbert  v, 
Flint,  etc.,  R.  Co,  51  Mich.  488;  s.  c,  15 
Am.  &  Eng.  R.  R.  Cas.  491.  See  also  Pitts- 
burgh, etc.,  R.  Co.  V.  Taylor,  104  Pa.  St. 
J06. 

But  a  railroad  company  is  not  liable  for 
the  fright  of  horses  resulting  in  injury,  or 
for  accidents,  resulting  from  the  ordinary 
movement  or  situation  of  its  cars,  engines, 
or  trains  at  crossings.  Hahm  v.  Southern 
Pac.  R.  Co.,  51  Cal.605;  Beattyv.  Central, 
etc.,  R.  Co.,  58  la.  242 :  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  210;  Whitney  v.  Maine,  etc., 
R.  Co.,  O9  Me.  208 ;  Flint  v,  Norfolk,  etc., 
R.  Co,  no  Mass.  222;  Favor  v.  Boston, 
etc.,  R.  Co.,  114  Mass.  350. 

When  a  train  sudden  I  v  turned  off  at  a 
side-track  in  making  a  "  fiying-switch,"  and 
injured  a  jjerson  using  an  established  foot- 
path, the  negligence  of  the  railroad  com- 
pany was  sufficiently  established.  Phila- 
delphia, etc.,  R.  Co.  V.  Troutman  (Pa.),  6 
Am   &  Eng.  R.  R.  Cas.  117. 

For  a  train  to  approach  a  crossing  at 
great  s|>eed,  and  without  giving  warning- 
signals  to  herald  its  approach,  is  negligence. 
Pittsburgh,  etc,  R.  Co.  v.  Martin,  82  Ind. 
476;  s.  c,  8  Am  &  Eng.  R.  R.  Cas.  253; 
Kelly  V.  St.  Paul,  etc.,  R.  Co.,  29  Minn,  i ; 
s.  c  ,'6  Am.  &  Eng.  R.  R.  Cas.  93. 

It  has  f)een  held,  but  in  this  and  other 
res|)ects  the  decision  has  been  the  subject 
of  criticism,  that  the  running  of  an  engine 
across  a  much  fre(juented  thoroughfare, 
such  as  a  village  street,  bv  a  fireman  alone, 
there   iKing    nr)   other  evidence    of   negli- 
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gence,  would  justify  a  jury  in  finding  a 
want  of  proper  care  on  tne  part  of  a  rail- 
road company.  0*Mara  vS  Hudson  River 
R.  Co.,  38  N.  Y.  445. 

Whether  it  is  negligence,  in  a  railroad 
company,  to  fail  to  perform  a  self-iraposied 
duty  at  a  crossing,  seems  to  be  a  moot 
question ;  but  the  better  doctrine  is,  thaf 
such  failure  is  negligence  if  the  public  haire 
been  led  to  rely  u|K>n  the  railroad  company 
to  do  the  thing  omitted.  Patterson's  Ry. 
Ac.  Law,  165;  Pennsylvania  R.  Co.  r. 
Killips,  88  Pa.  St.  413;  Pittsburgh,  etc,  R. 
Co.  V.  Yundt,  78  Ind.  373 ;  s.  c,  j  Am.  & 
Eng.  R.  R.  Cas.  502.  But  see  Skelton  f. 
I^ondon,  etc.,  R.  Co.,  2  C.  P.  631 ;  Cliff  r. 
Midland  R.  Co.,  L.  R.  5  Q.  B.  258;  Mc- 
Graih  ».  N.  Y.  Cent,,  etc.,  R.  Co,  S9N.  Y. 
468;  63N.Y.  522. 

No  absolute  rule  as  to  what  constitutes 
negligence  can  be  laid  down,  —  Philadel- 
phia, etc^  R.  Co.  V.  Spearen,  47  Pa.  St  300; 
s.  c,  86  Am.  Dec.  544,  —  and  consequently 
the  illustrative  cases  cited  do  not  serve  to 
establish  any  hard  and  fast  rule  as  to  what 
does  or  does  not  constitute  negligence  on 
the  part  of  railroad  companies  at  highway 
crossings.  They  are  negligent  if  they  ao 
not  exercise  orainary  care  under  the  cir- 
cumstances :  they  are  not  negligent  if  they 
do.  To  finally  charge  the  company,  there 
must  be  a  want  of  ordinary  care  on  its  part, 
proximately  causing  an  injury  which  could 
not  have  been  obviated  by  reasonable  care 
on  the  part  of  the  person  injured.  Balti- 
more, etc.,  R.  Co.  V,  Fitzpatrick,  35  Md. 
32- 

I.  Hcstonville,  etc.,  R.  Co.  v.  Connell, 
88  Pa.  St.  520;  s.  c,  32  Am.  Rep.  472; 
Nagle  V.  Alleghany,  etc.,  R.  Co.,  88  Pa.  St. 
3c;  s.  c,  32  Am  Rep.  413;  Church  r. 
Northern  Pac.  R.  Co.,  31  Fed.  Rep.  529: 
Wilds  V,  Hudson,  etc.,  R.  Co.,  29  N.  V. 
315;  24  N.  Y.  430;  Sherman  v,  Hannibal, 
etc.,  R.  Co.,  72  Ma  62  ;  s.  c,  4  Aro.&  Eng. 
R.  R.  Cas.  589.  And  see  ante^  46,  47,  tit. 
"Contributory  Negligence.** 

8.  The  negligence  of  defendant  most 
have  been  the  proximate  cause  of  the  injury 
to  render  it  liable.  Its  negligence  followed 
by  an  accident  will  not  render  it  liable  if 
its  negligence  did  not  cause  the  accident. 
Harlan  v.  S^.  Louis,  etc.,  R.  Co,  65  Ma 
22  ;  Stepp  r.  Chicago,  etc.,  R.  Co,  85  Mo. 
225. 
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27.  Precautions  after  an  Accident  —  There  are  some  cases  hold- 
ing that  evidence  of  precautions  taken  to  prevent  future  accidents 
at  a  crossing,  of  a  kind  similar  to  one  that  has  occurred  when  the 
precautions  were  not.  taken/ is  admissible  as  tending  to  prove  it 
negUgent  not  to  have  taken  such  precautions  before  the  accident.* 
But  on  principle  such  evidence  can  scarcely  be  justified,  and  is^ 
generally  rejected.* 

28.  Plaintiffs  Vegligenoe  apparent  to  Defendant  —  It  is  a  settled 
principle  of  the  law  of  negligence,  although  often  overlooked  and 
misapplied,  that  when  the  defendant's  negligence  is  subsequent 
to  the  negligence  of  the  plaintiff,  and  the  defendant  knew,  or  by 
the  exercise  of  ordinary  care  might  have  known,  of  the  negligence 
of  the  plaintiff  in  time  to  have  avoided  inflicting  injury  upon  him, 
then  the  defendant  is  liable  for  inflicting  the  injury,  and  plaintiff's 
negligence  is  remote  in  the  chain  of  causation.* 

The  company  must  be  shown  at  fault  in 
laying  it;  track  or  running  its  trains  at  a 
public  crossing  before  it  can  be  held  liable 
for  an  injury  thereat.  Wilds  v,  Hudson, 
etc ,  R.  Co.,  29  N.  V.  315;  24  N.  Y.  430. 

A  failure  to  give  statutory  signals  at  a 
crossing  does  not  render  the  company  liable 
if  the  failure  was  not  the  proximate  cause 
of  a  subsequent  injury.  Atchison,  etc.,  R. 
Co.  V.  Morgan  (Kan.),  13  Am.  &  Eng.  R.  R. 
Cas.  499 ;  Rarle  v,  Kansas  City,  etc,  R. 
Co.,  55  Mo.  476;  Purl  V,  St.  Louis,  etc., 
R.  Co.,  72  Mo.  168;  s.  c,  6  Am.  &  Eng. 
R.  R  Cas.  27 ;  Pakalinsky  v.  N.  Y.  Cent , 
etc.,  R.  Co.,  82  N.  Y.  424;  s.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  251. 

And  where  the  violation  of  a  statute 
against  blocking  the  highway  is  not  the 
proximate  cause  of  an  injury,  there  can  be 
no  recovery.  Sellick  v.  Lake  Shore,  etc., 
R.  Co.  <Mich.),  21  Am.  &  Eng.  R.  R.  Cas. 
338;  Jackson  v.  Nashville,  etc.,  R  Co.,  13 
Lea  (Tenn.),  491 ;  s.  c,  19  Am.  &  Eng. 
R  R.  Cas.  433 ;  Pittsburgh,  etc.,  R.  Co.  v. 
Staley  (Ohio,  1884);  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  381. 

But  where  a  person  started  across  a  street- 
car track  without  looking,  and  would  have 
got  across  safely,  but  accidentally  stumbled 
and  fell  upon  the  crossing,  where  he  was 
injured  by  a  horse-car  which  came  up,  it 
was  hfhi  that  he  was  not  bound  to  antici- 
pate an  accidental  fall,  and  that  the  neg- 
ligence of  the  street-car  driver  was  the 
proximate  cause  of  his  injury.  Mentz  v, 
Secdnd  Ave.  R.  Co.,  3  Abb.  Ct.  of  App. 
Dec.  (N.  Y.)  274. 

So,  if  a'person  falls  on  a  railroad  track 
because  ot  a  defect  in  a  city  street,  and 
before  he  can  arise  is  run  over  by  a  loco- 
motive, the  city  is  liable  for  the  injury, 
and  its  negligence  is  its  proximate  cause. 
Schmidt  v.  Chicago,  etc.,  R.  Co.,  83  111. 
405. 


1.  Shaber  v,  St.  Paul,  etc,  R.  Co.,  28 
Minn.  103;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas. 
185;  Kelly  V.  Southern  Minn.  R.  Co.,  28 
Mnin.  98 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas. 
264 ;  Pennsylvania  R.  Co.  v,  Henderson^ 
51  Pa.  St.  315. 

2.  Such  changes  may  be  a  mere  measure 
of  precaution  suggested  for  the  first  time 
by  the  peculiar  character  of  the  accident, 
and  which  before  the  accident  human  care 
would  not  have  foreseen  as  needful  to  pre- 
vent accident.  Patterson's  Ry.  Ac  Law,. 
421;  Pierce  on  Railroads,  294;  Payne  v. 
T.  &  B.  R.  Co.,  9  Hun  (N.  Y.),  526;  Dale 
V.  Delaware,  etc.,  R.  Co.,  73  N.  Y.  468 ; 
Salter  v,  Delaware,  etc.,  Co.,  3  Hun  (N.  Y.),. 
J38;  Morse  v.  Mankato,  etc.,  k.  Co.,  30 
Minn.  46s ;  s.  c,  1 1  Am.  &  Eng.  R.  R.  Cas. 
168;  Elyv.  St.  Louis,  etc.,  R.  Co.,  77  Mo. 
J4 ;  s.  c,  16  Am.  &  Eng.  R  R.  Cas.  342 ;. 
Nalley  V.  Carpet  Co.,  51  Conn.  524;  s.  c, 
50  Am.  Rep.  47. 

3.  For  a  full  discussion  of  this  and  its 
related  questions  in  so  far  as  the  principles 
that  govern  are  concerned,  see  the  article 
on  "Contributory  Negligence,"  §  12,  pp. 
12-31,  atite.  See  also  the  following  cases  : 
Davies  v.  Mann,  10  Mee.  &  W.  545 ;. 
s.  c,  2  Thomp.  on  Neg.  1105;  Tutt  v. 
Warman.  2  C.  B.  (N.  S.)  740;  5  C.  B. 
(N.  S.)  573  ;  27  L.  J.  C.  P.  322;  Radlcy  v. 
London,  etc.,  R.  Co ,  L.  R.  i  App.  Cas.  754 ;. 
s.  c,  2  Thomp.  on  Neg.  iico;  Isbell  v. 
New  York,  etc.,  R.  Co.,  27  Conn,  wj 
s.  c,  71  Am.  Dec.  78;  Washington  z/.  Bal- 
timore, etc.,  R.  Co.,  17  W.  Va.  190;  s.  c, 
10  Am.  &  Eng.  R.  R.  Cas.  749,  755,  756^ 
Morrissey  v.  Wiggins  -  Ferry  Co.,  47  Mo. 
521;  s.  c,  Thomp.  on  Carriers  of  Pass. 
243;  Baltimore,  etc.,  R.  Co.  r*.  Kean  (Md. 
1886).  28  Am.  &  Eng.  R.  R.  Cas.  580-584. 

"  If  the  negligence  of  a  defendant,  which 
contributed  directly  to  cause  the  injury, 
occurred  after  the  danger  in  whicl\  the  m- 
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29.  Ho  Premimption  of  Contributory  Hegligenoe. — When  an  injary 
occurs  to  a  person  in  the  lawful  exercise  of  independent  rights,  at 
a  railway  highway  crossing,  there  is  no  presumption  that  the  per- 
son injured  was  guilty  of  negligence  or  contributory  negligence.* 

{a)  T/ie  Presumption  of  Care  prevails.  —  In  such  cases  the  pre- 
sumption of  fact,  in  the  absence  of  evidence  to  the  contrary,  is 

jured  party  had  placed  himself  by  his  own  ject :  all  that  we  have  is,  that,  as  be  came 

negligence  was,  or  by  the  exercise  of  rea-  upon  the  railroad,  he  was  struck  down  by 

sonable  care  might  have  been,  discovered  the  locomotive.'*    Schum  v.  Pennsylvania 

by  the  defenda.it  in  time  to  have  averted  R.  Co.,  107  Pa.  St.  8 ;  s.  c,  52  Am.  kcp. 

the  injury,  then  defendant  is  liable,  how-  468 ;  Pennsylvania   K.  Co.  v.  Weber,  76 

ever  gross  the  negligence  of  the  injured  Pa.  St.  157;  Lehigh  Valley,  elc,.R.  Co.r. 

party  majr  have  been  m  placing  himself  in  Hall,  61  Pa  St.  301 ;  Reading,  etc,  K.  Co. 

such  position  of   danger."      Donohue  v.  v.  Ritchie,  102  Pa.  Si.  425 ;  s.  c,  19  Am.  k 

St.  Louis,  etc.,  R.  Co.  (Mo.  1886),  28  Am.  Eng.  R.  R    Cas.  267;  Louisville,  etc,  K. 

&  Eng.  R.  R.  Cas.  623.  Co.  v,  Goetz,  79  Ky.  42 ;  s.  c,  14  Am.  & 

Where  an  injury  could  have  been  avoided  Eng.  R.  R.  Cas.  627;  42  Am.  Rep.  227; 

by  a  railroad  company  after  its  servants  Hoye  v.  Chicago,  etc.,  R.  Co,  62  Wis. 

became  aware  of  the  danger  of  the  person  666;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  347; 

Injured,  who  was  at  a  crossing,  the  com-  Haasenyer  v.  Michigan,  etc,  R.  Co.,  48 

pany  is  liable.     Kean  v.  Baltimore,  etc.,  R.  Mich.  205 ;  6  Am.  &  Enc.  R.  R.  Cas.  ^9; 

Co.,  61   Md.   154;  s.  c,  19  Am.  &  Eng.  Guggenheim  v.  Lake  Snore,  etc,  R.  Co. 

R.  R.  Cas.  321 ;  Indianapolis,  etc.,  R.  Co.  (Mich.  1887),  33  N.  W.  Rep.  161;  Petty 

It.  McLin,  ^^  Ind.  435;  s.  c,  8  Am.  &  Eng.  v.  Hannibal,  etc ,  R.  (Mo.  1807),  28  Am.  k 

R.  R.  Cas.  237.  Eng.  R.  R.  Cas.  618.    Sec  also  tit  "Coo- 

Where  the  negligence  of  the    injured  tribulory  Neg."  ««/^,  pp.  75,  76,  and  cases 

party  is  known  to  the  railroad  employees,  theie  cited. 

they  should  take  ordinary  care  in  view  of  It  is  also  Arid,  in  numerous  cases,  that 

such  knowledge  to  avoid  inflicting  injury,  the  exercise  of  due  care  upon  the  part  of  a 

Houston,  etc.,  R.  Co.  v    Smith,  52    Tex.  person  who  has  been  run  over  and  killed  at 

178;  Cleveland,  etc.,  R.  Co.  v.  Crawford,  a  railroad  crossing  may  be  inferred  from 

24  Ohio  St.  631.  the  ordinary  habits  ot    prudent  men  to 

.So,  it  is  sometimes  a  question  for  the  avoid  danger.     Philadelphia, etc,  K. Car. 

jury  whether,  with  ordinary  care,  the  em-  Stebbing,  62   Md.  504;  s   c,  19  Am.  & 

ployees  of  a  railroad  company  should  not  Eng.  R.  R.  Cas.  36;  Northern  Cent.  R. Co. 

have  discovered  the  person  injured  on  the  v.  State,  29  Md.  420;  Northern  Cent.  R. 

track  in  time  to  have  avoided  injuring  him;  Co.  t*.  Geis,  31  Md.  157 ;  Maryland  Cent 

and  if  the  jury  find  that  they  should  have  R.  Co.  r.  Newbem,  62  Md.  391 ;  s.  c,  19 

so  discovered  him,  but  did  not,  the  company  Am.  &  Eng.  R.  R.  Cas.  261  ;  Cav  v.  Win* 


will  be  held  liable.  Texas,  etc.,  R.  Co.  v. 
Chapman,  57  Tex.  75  ;  Krick  v.  St.  Louis, 
etc.,  R.  Co.,  5  Mo.  A  pp.  435. 

1.  **  However,  as  ruled  in  Railroad  Co. 


ter,34Cal.  153;  Johnsons.  Hudson,  etc, 
R.  Co.,  20  N.  Y.  65;  Cleveland,  etc^  R 
Co.  V.  Rowan.  66  Pa.  St  393;  Weiss  r 
Pennsylvania  R.  Co ,  79  Pa.  St.  387 ;  Pat- 
terson s    Ry.  Ac   Law,    174;  Cassidy  v. 


7'.  Weber,  76  Pa.  St    157;  s.  c,  18  Anic  _^  _      ,      .., 

Rep.  407,  it  is  not  incunibcnt  on  the  plain-  Angell,  12  R.  L  447;  s.  c,  34  Am.  Kep. 

tiffs,  in  order  to  recover  damages  for  the  690. 

death  of  Phillip  Schum,  to  show  affirma-        But  see,  as  maintaining  a  doctrine  ccmi- 

lively  that,  l^efore  attempting  to  cross  the  trary  to  that  just  stated  to  an  extent  which 

track,  he  did  stop  and   look  and   listen,  holas  that  there  is  a  presumotion  of  con- 

The  common-law  presumption  is,  that  every  tributory  negligence.  Chase  v.  Main  Cent  R. 

one   does   his  duty  until   the   contrary  is  Co.,  77  Me.  62;  s  c,  19  Am.  &  Eng.  R-  R. 

proved;    and  in   the  absence  of    all   evi-  Cas.  356;  s.  c,  52  Am.  Rep.  744;  Slate  v, 

<lence  upon  the  subject,  the  presumption  Main  Cent  R.  Co.,  76  Me.  357;  s.  c,  49 

is,  that  the  decedent  observed  the  precau-  Am.  Kep.  622;  Indianapolis,  etc,  R.  Co.  7. 

tions  which  the  law  prescribed.     In  the  Green,  106  Ind.  279;  s.  c,  25  Am.  &  Kitf. 

case   at  bar,  no  witness  was  called  who  R.  R.  Cas.  322;  s.  c,  55  Am.  Rqx  730; 

saw  the  occurrence.    There  is  no  evidence  Cincinnati,  etc.,  R.  Co.  r.  Butler,  103  Ind. 

whatever  whether  in  fact  the  decedent  did  31 ;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  262. 
stop  and  look  and  listen :  the  presumption       And  see,  as  holding  that  there  must  be 

IS  that  he  did.     Proof  of  the  fact  was  no  evidence  of  the  causal  connection  of  the 

part  of  the  plaintiffs  case.    The  presump-  negligence  of  the  railroad  company  with 

tion  is  of  fact  merely,  and  may  be  rebutted,  the  death  of  a  person  found  dead  upoo  the 

but  we  are  without  evidence  upon  the  sub-  track,  even  though  there  be  no  prcsanp* 
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that  both  the  railroad  company  and  the  person  injured  were  in  the 
exercise  of  ordinary  care.* 

{b)  This  Presumption  may  be  rebutted,  —  But  this  presumption, 
being  one  of  fact  merely,  may  be  rebutted  by  evidence.* 

30.  Burden  of  Proof  of  Contributory  Negligence.  —  In  some  States 
the  burden  of  proving  freedom  from  contributory  negligence  is 
upon  the  plaintiff  as  a  part  of  his  case  in  chief.^  But  perhaps 
the  gr?ater  weight  of  authority  tends  to  establish  the  rule  that 
contributory  negligence  is  an  affirmative  defence.*  The  true  rule 
seems  to  be,  that  plaintiff  should  first  make  out  a  prima  fade 
case  of  negligent  injury  by  defendant  without  any  negligence 
upon  his  own  part  appearing  as  a  proximate  cause  of  his  injury. 
So  far  the  burden  of  proof  is  upon  him  ;  but  this  done,  it  should 
devolve  upon  defendant  to  rebut  plaintiff's  case ;  and  onfi  way  of 
doin^  so  is  to  show  the  negligence  of  the  plaintiff  as  a  proximate 
contributory  cause  of  his  own  injury, 'combining  and  concurring 
with  the  negligence  of  the  defendant  in  its  production.*  Into 
these  questions  it  is  not  necessary  to  go  more  fully  here.  In 
other  connections  they  have  been  treated  at  length.^ 

3L  What  Contributory  Vegligence  is.  —  Contributory  negligence  is 
a  want  of  ordinary  care  upon  the  part  of  a  person  injured  by  the 
actionable  negligence  of  another  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury  as  a  proximate 
cause  thereof  without  which  the  injury  would  not  have  occurred.' 

{a)  The  Watit  of  Ordinary  Care.  — It  is  apparent  from  this  that 
there  must  be  a  want  of  ordinary  care  on  the  part  of  the  person 
injured.* 

tion  of  contributory  negligence  on  his  part,  216;  Railroad  Co.  v.  Horst,  93  U.  S.  291. 

Wakelin  v.  London,  elc ,  K.  Co.,  L.  R.  12  And  see,  for  a  full  collection  of  the  cases  in 

H.  L  Cas.  41 ;  s.  c,  29  Am.  &  Eng.  R.  R.  States  where  the  burden  of  proving  con- 

Cas  425.  tributory  negligence  is  held  to  be  upon  the 

1.  Cleveland,  etc.,  R.  Co.  v.  Crawford,  defendant,  tit.  "  Contributory  Neg."  ante^ 

24  Ohio  St.  631 ;  s.  c,  15  Am.  Rep.  6-^i\  pp.  91,  92,  note  5 

Smedis  v.  Brooklyn,  etc,  R.  Co.,  88  N.  V.  5.   Weiss  v.  Pennsylvania  R.  Co.,  79  Pa. 

13;  s  c.,8  Am.&  Eng.  R.  R.  Cas.  445.    And  St.  387;  see  Wakelin  v,  London,  e  c,  R. 

see  the  cases  cited  in  support  of  the  next  Co..  L.  R.  12  H.  L.  Cas.  41 ;  s.  c,  29  Am* 

preceding  proposition.  &  Eng.  R.  R.  Cas.  425;  Huesching  v.  St. 

%   Maryland,  etc.,  R.  Co.  v,   Newbern,  Louis  Gas  Co.,  73  Mo.  219;  s.  c,  39  Am- 

62  iMd  391 ;  s.  c,  19  Am.  &  Eng.  R.  R  Cas.  Rep.  503;  Cleveland,  etc.,  R.  Co.  v.  Craw- 

261 ;  Philadelphia,  etc.,  R.  Co  v.  Stebbing,  ford,  24  Ohio  St.  631 ;  s.  c,  15  Am.  Rep. 

62  .Md.  504;  s   c,  19  Am.  &  Eng    R.  R.  633;  Cassidy^'.  Angell,  12  R.  I.  447;  s.  c.» 

Cas  36.    See  also  the  cases  cited  in  the  two  34  Am.  Rep.  6qio ;  To! man  v.  Syracuse,  etc.» 

preceding  n^tes,  many  of  which  state  the  R.  Co.,  98  N.  V.  198;  s.  c,  50  Am.   Rep. 

doctrine  of  the  text.  649;  Wharton  on  Neg.  §§  423-426;  Shear- 

8.   See,  as  illustrative  of  this  class   of  man  &  Redf.  on  Neg.  §  44;  Stephen's  Dig. 

cases,  Cincinnati,  etc ,  R  z'.  Butler,  103  Ind.  of    Ev.   Article  95;    Patterson's   Ry.    Ac. 

31;  s.  c,  2^  Am.  &  Eng.  R.  R.  las.  262;  Law,   §   374,   p.  435;   tit.   "Contributory 

Indianapolis,  etc.,  R.  Co.  v.  Green,    106  Neg."  aufe,  p.  93,  notes  i  and  2. 

Ind-  279;  s.  c,  25  Am.  &  Eng.  R    R.  Cas.  6.   See  tit.  "Contributory  Neg."  ante^  §§ 

322;  s.  c,   55   Am.   Rep.   736;   Chase  v.  33-40,  with  notes. 

Main  Cent.  R.  Co.,  77  Me.  62;  s.  c,   19  7.  Tit.  "  Contributory  Neg."  a/i/^,  p.  17, 

Am.  &  Eng.  R.  R.  Cas.  356 ;  s.  c ,  52  Am.  §  4  and  note  3. 

Rep.  744;  tit    "Contributory  Neg."  ante,  8.  Tit.  "Contributory  Neg."  a«/^,  pp.  i8» 

p.  61,  note  3.  19.  §§  6,  7.     See  also  §  9,  p.  22,  of  same 

*.  Hough  V.  Ranruau  Co.,   100   U.   S.  article  for  the  test  of  ordinary  care 
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(b)  Its  Causal  Connection,  —  And  that  such  want  of  ordinary 
care  must  proximatelv  contribute  to  his  injury  before  contributory 
negligence  can  exist* 

if)  Contributory  Negligence  defeats  Recovery,  — When,  however, 
there  is  contributory  negligence  upon  the  part  of  a  person  injured 
at  a  highway  railway  crossing  by  the  negligence  of  the  company, 
it  bars  a  recovery,  and  in  nearly  every  case  of  such  character  the 
existence  of  contributory  negligence  is  a  moot  question.* 


1.  Tit.  •*  Contributory  Neg."  ante^  pp.  i8, 
25,  §§6,  12.  See,  for  a  case  where  the  neg-- 
ligence  of  plaintiff  was  held  remote,  Union 
Fac.  R.  Co.  V,  Henry  (Kan,),  14  Pac.  Rep.  I. 

2.  Tit. "Contributory Neg." a///?, pp.  19- 
21,  §  7.  Butterfield  v.  Western,  etc.,  K. 
Co.,  10  Allen  (Mass.),  532;  s.  c,  87  Am. 
Dec.  678;  Warren  v,  Fitchburg,  etc.,  Ri 
Co.,  8  Allen  (Mass.), -227;  s.  c,  85  Am. 
Dec.  700. 

Where  a  traveller  started  to  drive  across 
a  railroad  track  at  a  crossing  at  a^  time 
when  he  saw  a  train  approaching,  and  at  a 
distance  of  three  hundred  and  tiftv  yards, 
and  an  accident  followed  from  the  oacking 
of  his  horse  just  after  he  got  over  the  track, 
whereby  his  wagon  was  backed  on  to  the 
track,  and  struck  by  the  train,  it  was  held 
that  he  was  guilty  of  negligence,  barring  a 
recovery.  Rigler  v.  Railroad  Co.  (M.  Car. 
1886).  26  Am.  &  Eng.  R.  R.  Cas.  386. 

The  mere  omission  of  statutory  signals, 
«ven  though  negligent,  will  not  excuse  con- 
tributory negligence.  International,  etc., 
R.  Co.  V.  Jordan  (Tex.  1883),  10  Am.  & 
Eng.  R.  R.  Cas.  pi. 

Where  one,  without  his  own  fault,  is, 
through  the  negligence  of  another,  put  in 
such  apparent  peril  as  to  cause  in  him 
terror,  loss  of  self-possession,  and  bewil- 
derment, and,  as  a  natural  result  thereof, 
he,  in  attempting  to  escape,  puts  himself  in 
a  more  dangerous  position,  and  is  injured, 
the  putting  himself  in  such  more  dangerous 
position  is  not,  in  law,  contributorjr  negli- 
gence that  will  prevent  him  recovering  for 
the  injury.  Mark  v.  St.  Paul,  etc.,  R.  Co., 
XI  Minn.  208;  s.  c,  12  Am.  &  Eng.  R.  R. 
Cas.  86. 

A  person  crossing  a  railroad  track  at  a 
Mcll  established  footpath  is  not  a  tres- 
passer, and  if  injured  upon  such  a  crossing 
by  the  negligence  of  the  company  will  not 
be  non-suited  unless  contributory  negli- 
gence clearly  appears.  Philadelphia,  etc., 
R.  Co.  «/.  Troutman  (Pa.  1882),  6  Am.  & 
Eng.  R.  R.  Cas.  IJ7. 

It  is  not  always  contributory  negligence 
per  se  for  a  person  to  attempt  to  cross  with- 
out waiting  until  a  train  just  passed  has 
gone  so  far  as  to  leave  the  view  unol)- 
structed.  Philadelphia,  etc.,  R.  Co.  v. 
Carr,  99  Pa.  St.  505 ;  s.  c,  6  Am.  &  Eng. 
R.  R.  Cas.  185. 


Where  the  view  of  a  crossing  is  ob- 
structed, the  traveller  has  a  right  to  pre- 
sume that  the  usual  and  proper  signals 
announcing  the  approach  of  trains  will  be 
^iven,  and  it  is  not  contributory  negligence 
in  him  to  rely  thereon,  using  ordinary  care 
at  the  same  time  to  avoid  injury.  Bunt- 
ing «'.  Cent.  Pac.  R.  Co.,  14  ^fev.  351; 
Beisiegel  v.  New  York,  etc,  R.  Co.,  34  N. 
Y.  622;  s.  c,  90  Am.  Dec.  741;  Ernst  v. 
Hudson,  etc,  R.  Co.,  35  N.  Y.  p;  s.  c,  90 
Am.  Dec.  761 ;  See  Indianapolis,  etc,  R. 
Co.  V.  Stables,  62  HI.  J13. 

Where  a  person  looks  and  listens  as  well 
as  obstructions  will  permit,  and  then  drives 
on  a  crossing,  and  is  struck  by  a  train 
which  has  ^iven  no  warning  of  its  ap- 
proach, he  IS  not  guilty  of  contributory 
negligence,  and  may  recover.  Dimick  7. 
Chicago,  etc.,  R.  Co.,  80  111.  338;  Kelly  p. 
St.  Paul,  etc.,  R.  Co ,  29  Minn.  1. 

The  fact  that  the  view  of  the  track  may 
have  been  obstructed^  by  other  cars  len 
standing  on  the  side  track  does  not  lessen 
the  caution  required  of  a  person  attempt- 
ing to  cross,  but  imposes  upon  him  the 
duty  of  exercising  a  higher  degree  of  dili- 
gence. Garland  v,  Chicago,  etc,  R.  Co.,  8 
Bradwell  (111.).  571  (i88f);  Haas  r.  Grand 
Rapids,  etc.,  R.  Co.,  47  Mich.  401 ;  s.  c,  8 
Am.  &  Eng.  R.  R.  Cas.  268;  Cordcll  v. 
New  York  Cent.,  etc.,  R.  Co.,  70  N.  Y. 
119. 

Where  both  parties  are  m^ligcnt,  but 
the  negligence  of  the  person  injured  con- 
tributes to  his  injury,  there  can  be  no  re- 
covery. Harlan  v.  St.  Louis,  etc,  R.  Co^ 
64  Mo.  480 ;  Fletcher  v,  Atlantic,  etc,  R. 
Co.,  64  Mo.  484. 

If  the  negligence  of  a  person  injured  at 
a  highway  crossing  contributes  at  all  to  his 
injury,  it  contributes  proximatelv.  Hcamc 
V.  Southern,  etc.,  R.  Co.,  50  Caf.  482. 

Where  the  negligence  of  the  plaintiff 
contributes  to  his  own  injury,  no  mere  neg- 
ligence on  defendant's  part  can  render  ii 
liable.  Evansville,  etc.,  R.  Co.  v,  Lowder- 
milk,  15  Ind.  12a 

It  is  only  where  the  injuries  are  inflicted 
wilfully  that  contributory  negligence  ceases 
to  be  a  uefence.  Terre  Haute,  etc,  R.C0. 
V.  Graham,  95  Ind.  286,  293 ;  s.  c,  12  Anu 
&  Eng.  R.  R.  Cas.  77 ;  Carter  v.  Louis- 
ville, etc.,  R.  Co.,  98  Ind.  55a;  a*  c«  « 
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Am.  &  £ng.  R.  R.  Cas.  360;  Louisville, 
etc^  R.  Co.  V.  Bryan,  107  Ind.  51 ;  Chicago, 
ctc^  R.  Co.  V,  Hedges,  105  Ind.  39S;  s.  c, 
25  Am.  &  Eng.  R.  R.  Cas.  558.  And  see 
tit.  "Contributory  Neg."  ante,  pp.  80,  81, 


^^h< 


The  negligent  violation  of  a  statute  will 
not  render  a  railroad  company  liable  for 
an  injury  to  which  the  negligence  of  the 
person  mjured  proximately  contributed. 
Vicksburg,  etc.,  R  Co.  v.  McGowan,  62 
Miss.  682;  Cincinnati,  etc.,  R.  Co.  7/. 
Butler,  103  Ind.  31;  s.  c,  23  Am.  &  Eng. 
R.  R.  Cas.  262. 

The  mere  fact  that  a  train  was  a  special 
one,  or  that  some  precautions  which  should 
have  been  taken  were  negligently  omitted 
by  the  railroad  company,  will  not  excuse  a 
want  of  ordinary  care  on  the  part  of  the 
person  injured.  Schofield  v.  Chicago,  etc., 
R.  Co.,  1 14  U.  S.  61 5 ;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  353 ;  Davey  v,  London,  etc.,  R. 


Co.,  II  Q.  B.  213;  12  Q.  B.  73;  Hcnze  v, 
St.  Louis,  etc.,  R.  Co.,  7 1  Mo.  636 ;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  212;  Kelly  z/.  Han- 
nibal, etc.,  R.  Co.,  75  Mo.  13S;  s.  c,  13 
Am.  &  Eng.  R.  R.  Cas.  638;  Mahlen  v. 
Lake  Shore,  etc..  R.  Co.,  49  Mich.  585; 
s.  c,  14  Am  &  Eng.  R.  R.  Cas.  687. 

But  the  neglect  of  the  railroad  company 
may  be  of  such  a  character  as  to  excuse 
the  traveller  from  as  high  a  degree  of  care, 
as,  but  for  such  neglect,  would  have  been 
required  of  him.  Wabash,  etc.,  R.  Co.  v, 
Wallace,  no  111.  114;  s.  c,  19  Am.  &  Eng. 
R.  K.  Cas.  3TO;  Gaynor  r'.  Old  Colony,  etc., 
R.  Co.,  too  Mass.  208 ;  Chaffee  v,  Boston, 
etc ,  R.  Co.,  104  Mass.  108 ;  Copley  v.  New 
Haven,  etc.,  R.  Co,  136  Mass.  6;  s.  c,  19 


Am.  Sl  Eng.  R^^  R.  Cas.  373;  Ernst?'.  Hud- 

o.,  39  N.  Y.  61 ;  Butler  v. 

Milwaukee,  etc.,   R.    Co.,   28   Wis.    4S7; 


son,  etc.,  K.  Co.,  39 


Ferguson  z'.  Wisconsin,  etc.,  R.  Co.,  63 
Wis.  145;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas. 
285 ;  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa. 
St. 60;  s.c,78  Am.  Dec. 322;  Philadelphia, 
etc.,  R.  Co.  V,  Hagan,  47  Pa.  St.  244 ;  s.  c , 
86  .Am.  Dec.  541;  Dublin,  etc.,  R.  Co.  v. 
Slattery,  3  .\pp.  Cas.  11 55. 

Absent-miiiuedness  is  ^no  excuse  for  a 
failure  to  use  due  care.  Lake  Shore,  etc., 
R.  Co.  V,  Miller,  25  Mich.  274. 

It  is  contributory  negligence  to  persist  in 
the  effort  to  drive  a  frightened  horse  over 
a  crossing  where  cars  have  been  derailed 
and  are  lying,  when  there  is  another  cross- 
ing near  at  hand  that  could  be  as  readily 
used.  Pittsburgh,  etc.,  R.  Co.  2f.  Taylor, 
104  Pa.  St.  306;  s.  c,  49  Am.  Rep.  580. 
But  where  a  street-crossing  was  obstructed 
by  a  train  of  cars,  and  a  foot-passenger 
after  waiting  twenty  minutes  undertook  to 
cross  between  them  and  was  injured,  he 
was  permitted  to  recover.  The  case,  how- 
ever, is  of  doubtful  authority.  Spencer  v. 
Baltimore,  etc.,  R.  Co.,  4  Mackey  (D.  C); 


s.  c,  54  Am.  Rep.  269,  and  note  collecting 
numerous  contrary  cases. 

A  snow-storm  has  been  held  to  excuse 
conduct  on  a  traveller's  part  that  would 
otherwise  have  been  negligent.  Solen  r. 
Virginia,  etc.,  R.  Co.,  13  Nev.  106. 

A  stranger  unfamiliar  with  a  crossing, 
and  ignorant  of  its  presence,  may  be  ex- 
cused, when  one  who  knew  it  and  its  dan- 
gers would  be  held  guilty  of  negligence. 
Cohen  v.  Eureka,  etc.,  R.  Co.,  14  Nev.  376. 

If  a  railroad  track  is  so  constructed  that 
a  train  cannot  be  seen  by  a  person  on  an 
intersecting  highway,  until  so  near  that  it 
is  difficult  or  impossible  to  avoid  being 
struck  after  reaching  such  point,  it  seems 
that  the  company  is  liable.  Lehnertz  v. 
Minneapolis,  etc ,  R.  Co.  (Minn),  15  Am. 
&  Eng.  R.  R.  Cas.  370. 

When  the  plaintiff,  before  going  upon  the 
track  at  a  crossing,  looked  up  and  down 
the  track,  and  saw  that  it  was  clear,  but, 
just  after  he  stepped  on  the  crossing,  a 
switch-engine  came  rapidly  around  a  curve, 
and,  without  giving  any  signal,  struck  and 
injured  plaintiff,  it  was  hfid  that  he  could 
not  be  charged  with  negligence,  especially 
as  the  whistle  of  an  adjacent  workntiop  was 
sounding  at  the  time  of  his  injury  by  the 
locomotive.  Chicago,  etc.,  R.  Co.  v.  Ryan, 
70  111.  211. 

Where  piles  of  lumber  obscured  the  view 
of  a  crossmg  which  plaintiff,  was  approach- 
ing in  a  slow  trot,  and  the  locomotive 
passed  the  crossing  just  in  front  of  him, 
frightening  his  team  and  causing  a  runaway, 
without  having  given  statutory  signals,  it 
was  Aeid  that  the  railroad  company  was 
liable,  and  the  evidence  failed  to  show  con- 
tributory negligence.  Strong  v.  Sacra- 
mento, etc.,  R.  Co.,  61  Cal.  326;  s.  c,  8 
Am.  &  Eng.  R.  R.  Cas.  273. 

But  where  a  traveller  approached  a  cross- 
ing between  piles  of  lumber  without  stop- 
ping to  look  or  listen,  and  drove  upon  the 
crossing  in  a  trot,  where  he  was  struck  and 
injured  by  a  train,  it  was  held  that  he 
could  not  recover.  Hixson  «/.  St.  Louis, 
etc.,  R.  Co.,  80  Mo.  335. 

Where  a  freight  train  had  passed,  and 
was  out  of  hearing,  and  the  person  injured 
drove  upon  the  track,  at  a  crossing  the 
view  of  which  was  obstructed  by  cars  stand- 
ing on  a  switch-track  near  the  crossing, 
and  was  there  struck  by  a  coming  train 
and  killed,  it  was  Aeid  tnat  deceased  was 
not  guilty  of  contributory  negligence. 
Ingersoll  v  New  York  Cent.,  etc.,  R.  Co., 
66  N.  Y.  612.     See  also  4  Hun  (N.  Y.),  277. 

Where  a  person,  to  avoid  an  apparently 
imminent  collision  at  a  crossing,  jumps  from 
a  buggy  and  is  injured,  where,  in  fact,  no 
collision  followed,  he  is  not  barred  of  re- 
covery by  such  conduct,  even  though  no 
injury  would  have  been  sustained  had  he 
remained  in  the  buggy,  provided  the  rail- 
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{d)  Usually  a  Question  for  the  Jury,  —  It  is  usually  a  question 
of  fact  for  the  determination  of  a  jury.* 

{e)  But  it  may  be  a  Matter  of  Law,  —  Yet  it  may  be  a  question 
of  law  for  the  court,  and  should  be  so  treated  when  the  facts  are 
undisputed,  and  no  inference  but  that  of  a  want  of  ordinary  care 
contributing  to  the  injury,  as  an  immediate  cause,  can  be  drawn 
from   them.     Consequently,  there  are  many  cases  where  it  has 


road  companv  was  at  fault  in  creating  the 
position  of  clanger.  Dyer  v.  Erie,  etc,  R. 
Co,  71  N.Y.  228. 

It  is  not  necessarily  negligence  to  use  a 
defective  railway  highway  crossing.  Kel- 
ly 7'.  Southern,  etc.,  R.  Co.,  28  Minn.  98; 
s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  264. 

The  decedent  looked  and  listened  as  he 
drew  near  a  crossing,  but  did  not  stop. 
The  train  that  killed  him  was  two  hours 
late,  and  running  from  twenty-five  to  forty 
miles  an  hour;  no  signals  were  given,  and 
the  view  was  obstructed.  Decedent  was 
driving  very  slowly.  He  did  not  seem  to 
underhtand  warnings  of  the  approach  o£ 
the  train,  which  persons  in  the  vicinity  at- 
tempted to  give  him.  On  these  facts  a 
recovery  was  sustained.  Guggenheim  v. 
Lake  Shore,  etc.,  R.  Co.  (.Mich.  1887),  33 
N.  W.  kep.  161. 

On  the  lacts  of  the  case,  a  foot-traveiler 
struck  at  a  crossiing  by  one  train  while  try- 
ing to  a*'iiid  another,  was  keU  not  guilty 
of  contributory  negligence.  West  v.  New 
Jersey,  ttc ,  R.  Co.,  3  Vroom  (N.  J  ),  91. 

The  fact  that  a  train  which  inflicts  an  in- 
jary  is  behind  time,  may  bear  on  the  ques- 
tion of  contributury  negligence.  State  v. 
Philadelphia,  etc.,  R.  Co.,  47  Md  76. 

See  mIso  for  a  full  discussion  of  the  doc- 
trine relating  to  contributory  neghgence 
at  railroad  crossings,  tit.  "Contributory 
Negligence/'  ante^  pp.  68-78,  §  33. 

1.  Tit.  "Contributory  Negligence,"  antey 
pp.  94, 95,  §  41.  In  an  action  tor  an  injury 
to  a  |)erson  on  a  railroad  crossing,  it  is  only 
when  the  inference  of  negligence  or  con- 
tributory negligence,  or  the  absence  there- 
of, is  necessarily  deducible  from  the  undis- 
puted facts  and  circumstances  proved,  that 
a  ct'urt  is  justified  in  taking  the  case  from 
the  jury;  and  if  such  facts  and  circum- 
stances, though  undis])uted,  are  ambiguous, 
and  of  such  a  nature  that  reasonable  men, 
unaffected  by  bias  or  prejudice,  might  dis- 
agree as  to  the  inference  or  conclusion  to 
be  drawn  from  them,  the  case  should  be 
submitted  to  the  jury.  Hoye  v.  Chicago, 
etc.,  K.  Co.,  62  Wis.  666,  s.  c,  19  Am.  & 
EnR.  R.  R.  Cas.  347. 

When  the  question  on  the  evidence  as 
to  wheiher  due  care  was  excrci>ed  by  the 
plaintiff  is  an  open  one,  it  is  for  the  jury. 
Craig  V,  New  York,  etc.,  R.  Co.,  118  Mass. 
43'- 


It  is  an  error  to  grant  a  non-suit  where, 
by  any  allowable  deduction  from  the  facts 
proved,  a  cause  of  action  may  be  sustained 
by  the  plaintiff;  and  it  cannot  be  granted 
because  of  the  contributory  negligence  g£ 
the  plaintiff,  unless  such  itegligence  is  cnn- 
cluMvely  established  by  evidence,  which 
leaves  nothing  of  Inference  or  fact  for  the 
iiiry.  Greany  v.  Long  Island  R.  Co^  101 
N.  Y.  419;  6.  c,  24  Am.  &  Eng.  R.  R.  Cas. 

473- 

An  old  deaf  roan,  while  driving  a  rpan 
of  colts  towards  a  railway  track  down  a 
narrow  road  from  which  the  track  was 
concealed  on  one  side  by  a  high  embank- 
ment, stopped  to  listen,  but,  hearing  noth- 
ing, drove  on ;  and  wnen  close  by  the  track, 
a  train  appeared  within  a  few  rods.  He 
whipped  up  his  horses,  fearing  be  coold 
could  not  control  them,  and  tried  to  cross 
the  track.  But  the  rear  of  his  busgy  was 
struck  by  the  locomotive,  and  injury  fol- 
lowed. The  Question  of  his  negligence 
was  held  for  the  jury.  Chicago^  etc,  R. 
Co.  V.  Miller,  46  Mich.  532;  s.  c,  6  Am.& 
Eng.  R.  R.  Cas.  89. 

-Where  a  traveller's  view  of  the  track  is 
ob.scured  by  a  passing  train,  and  be  waits 
until  such  train  has  passed,  and  then,  start- 
ing over  a  crossing,  is  struck  by  a  train  on 
another  track  coming  in  an  opposite  direc- 
tion, and  which  could  not  be  seen  1  ecaose 
of  the  train  that  had  ])assed,  the  aue>iion 
of  the  contributory  negligence  of  the  trav- 
eller is  for  the  jury  Philadelphia,  etc,  R. 
Co.  V.  Carr,  99  l*a.  St.  505 ;  s.  c,  6  Am.  & 
Eng.  R.  R.  Cas.  185. 

Where  a  person  alxiut  to  cross  a  railway 
has  his  attention  distracted  by  watching  out 
aK^inst  one  train,  and  is  injured  by  another, 
the  question  of  his  contributory  negligence 
is  for  the  jurv.  Leonard  r.  New  ^'urk, 
etc ,  R.  Co.,  42  N.  Y.  Super.  Ct.  225;  Ca^ 
V.  N.  Y-  Cent.  R.  Co.,  78  N.  Y.  518;  New 
Jersey  R.  Co.  v.  West,  32  N.  J.  L.  91; 
Pennsylvania,. etc.,  R.  Ca  r.  Fortncy,90 
Pa.  St.  323. 

There  are  multitudes  of  cases  sustain»nf 
propositions  similar  to  th  ise  already  stated 
m  this  note.  It  is  generally  held  that  it 
would  be  an  invasion  of  the  province  of 
the  jury  for  the  courts  to  attempt  to  pre- 
scril)c  the  exact  thing  which  a  traveller 
should  do  in  order  to  be  in  the  excrci>c  of 
ordinary  care.    Texas,  etc,  R.  Co.».C■lla]^ 
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been  held,  as  a  matter  of  law,  that  contributory  negligence  ex- 
isted, and  a  nonsuit  should  be  ordered.* 

32.  Traveller's  Duty  to  "  Stop,"  «  Look,"  and  "  Listen,"  —  Elsewhere 
the  principles  that  the  law  applies  in  requiring  or  not  requiring  a 
traveller  on  a  public  crossing  to  stop,  look,  and  listen  before  crossing 
a  railroad  track  intersecting  the  highway,  have  been  carefully 
treated.  To  that  discussion  the  reader  is  referred.*  That  it  is 
frequently  the  duty  of  a  traveller  to  stop,  look,  or  listen  before 
crossing,  cannot  be  disputed,  and  often  he  should  do  all  three. 
Indeed,  it  has  come  to  be  a  definite  rule  of  law,  that  the  traveller 
must  look  and  listen  when  it  would  be  possible  for  him  to  see  or 
hear  by  so  doing,  and  there  are  cases  that  hold  him  at  fault  if  he 
does  not  also  stop.^ 


man,  57  Tex.  75;  Houston,  etc.,  R.  Co.  v. 
Waller,  56  Tex.  331 ;  s.  c,  8  Am.  &  Eng, 
K.  K.  Cas.  431  ;  Philadelphia,  etc.,  R.  Co. 
V.  Carr,  99  Pa.  St.  505 ;  s.  c,  6  Am  &  Eng. 
R.  R.  CzA.  185;  Randall  v.  Connecticut, 
etc.,  R.  Co.,  132  Mass.  269;  Sweeney  v, 
Boston,  etc,  R.  Co.,  128  Mans.  5;  s.  c,  i 
Am  &  E  .g.  R  R.  Cas.  138 ;  Tyler  v.  New 
York,  etc.,  K.  Co.,  137  Mass.  238;  s.  c,  19 
Am.  &  Eng.  R  R.  Cas.  296;  Bower  v.  Chi- 
cago, etc.,  R.  Co ,  61  Wis.  457 ;  s.  c ,  19 
Am.  &  Eng.  R.  R.  Cas.  301 ;  Hutchinson 
9.  St.  Paul,  etc.,  R.  Co.,  32  Minn.  308;  8.C., 
19  Am.  &  Eng.  R,  R.  Cas.  280 ;  Young  v. 
Detroit,  etc.,  R.  Co.  (Mich.),  19  Am.  Sc 
Eng.  R.  R.  Cas.  417  ;  Salter  v,  Utica,  etc., 
R.  Co.,  88  N.  Y.  42 ;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  437 ;  Indianapolis,  etc.,  R.  Co. 
V.  McLin«  83  Ind.  435;  s.  c,  8  Am.  &  Eiiiz;. 
R*  R.  Cas.  237  ;  Corey  v.  Northern  Pac.  R. 
Co.,  32  Minn.  457;  s.  c^  19  Am.  &  Eng.  R. 
R.  Cds.  352;  Loucks  v.  Chicago,  etc.,  R. 
Co.,  31  Minn.  526;  s.  c,  19  Am.  &  Eng. 
R.  R  Ca>i.  395;  Kansas  etc..  R.  Co.  v, 
Richardson,  25  Kan.  391;  s.  c,  6  Am.  & 
Eng.  R.  K.  Ca-i.  96. 

1.  Tit. "  Contributory  Nee."  ante^  pp.  94, 
95,  §  41.  RigJer  v.  Railroad  Co.  (X.  Car. 
18  i6).  26  Am.  &  Eng.  R.  R.  Can.  3S6;  Scho- 
field  V,  Railroad  Co.,  114  U.  S.  015;  Penn- 
sylvania R.  Co.  V  Ueale,  73  P.i.  St.  504; 
8.C.,  13  Am.  Rep  75^;  T«»lm4ii  v,  Syracuse, 
etc,  R.  Co.,  98  N.  Y.  19S;  s.  c,  50  Am. 
Rep.  649,  and  note;  Ivens  v,  Cincinnati, 
etc.,  K.  Co.,  103  Ind.  27 ;  s.  c,  23  Am.  & 
En<x.  R.  R  Cas,  258,  and  note;  Sherry?/. 
New  York,  etc.,  R.  Co.  (N.  Y),  6  Cent. 
Rep.  357;  liinckley  z/.  Cai>e  Cod  R.  Co, 
120  Mass.  257;  Lesan  v.  Maine  Cent.  R. 
Co.,  77  Me.  88;  s.  c,  23  Am.  &  Eng.  R.  R. 
Cas.  245;  Pence  v.  Chicaeo,  etc.,  R.  Co., 
63  la.  746;  s.  c,  19  Am  &  Eng.  R.  R.  Cis. 
365;  Grippen  7/.  Nevv  York,  etc,  R.  Co., 
40  N.  Y.  3^;  Orows  v.  Maine,  etc.,  R.  Co.. 
67  Me.  iod;  Mantel  v.  Chicago,,  etc..  R. 
Co.,  32  Minn.  62;  s.  c,  19  Am.  &  Eng. 
R.  R.  Cas.  362;  Chicago,  etc.,  R.  Co.  v. 
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Lee,  68  111.  576;  Baltimore,  etc.,  R.  Co.  v. 
Hobbs  (Md.  1884),  19  Am.  &  Eng.  R.  R. 
Cas.  33S;  PzoUa  v,  Michigan,  etc.,  R.  Co., 
54  Mich.  273  ;  s.  c,  19  Am.  &  Eng.  R.  R. 
Cas.  334;  McLaren  v,  Indianapolis,  etc., 
R.  Co.,  83  Ind.  319  J  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  2(7  ;  Glasscock  t/.  Cent.  Pac.  R. 
Co.  (Cal.  1S87),  14  Pac.  Rep.  318,  and  note; 
Northern  Pac.  R.  Co.  v.  Holmes  (\V.  T), 
14  Pac.  Rep. 688;  Zimmerman?/.  Hannibal, 
etc ,  R.  Co.,  7 1  Mo.  476 ;  s.  c,  2  Am.  &  Eng. 
R.  R  Cas.  191;  Hixson  v,  St  Louis,  etc., 
R.  Co.,  80  Mo.  33 s;  Henze  v.  St.  Louis, 
etc.,  R.  Co.,  71  Mo.  6»6;  s.  c,  2  Am.  -^ 
Eng.  R.  R  Cas.  213  ;  1  urner  7k  Hannibal, 
etc.,  R.  Co.,  74  Mo.  601 ;  s.  c,  6  Am.  &  Eng. 
R.  R.  Cas.  3S;  Readmg,  etc^  R.  Co.  v, 
Ritchie,  102  Pa.  St.  405;  s.  c,  19  Am.  & 
Eng.  R.  R.  Cas.  267;  Connelly  7/.  New 
York,  etc.,  R.  Co,  88  N.  Y.  346;  s.  c,  8 
Am.  &  Eng.  R.  R.  Cas.  459;  Rogstad  v,  SL 
Paul,  etc.,  R.  Co.,  31  Minn.  208;  s.  c,  14 
Am.  &  Eng.  R.  R.  Cas.  648;  Tully  v. 
Fitchburg  R.  Co.,  134  Mass.  499;  s.  c,  14 
Am.  &  Eng.  R.  R.  Cas.  683 ;  Galveston, 
etc.,  R.  Co.  V,  Bracken,  59  Tex.  71 ;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cas.  691 ;  Potter  v, 
Flint,  etc.,  R.  Co.  (Mich.  1886),  28  N.  W. 
Rep.  714;  Central,  etc.,  R  Co.  v.  Feller, 
84  Pa.  St.  226;  Louisville,  etc.,  R.  Co.  v, 
Schmidt,  81  Ind.  264;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  248;  Peck  v.  New  York,  etc., 
R.  Co ,  50  Conn.  379;  s.  c ,  14  Am.  &  Eng. 
R.  R.  Ca«i.  633. 

2.  Tit.  "Contributory  Negligence," a«Af, 
pp.  6S-74,  §  32. 

3.  Schofield  ?'.  Chicago,  etc,  R.Co,  114 
U.  S.  61  s;  s.  c,  19  Am.  &  Eng.  R  R.  Cas. 
.3S3J  Schaefert  v.  Chicago,  etc..  R.  Co.,  62^ 
la  624;  s.  c,  14  Am.  &  Eng.  R.  Cas.  696; 
Pennsylvania  R.  Co.  7'.  Righter,42  N.  J.  L. 
180;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  '220; 
Berry  v.  Pennsylvania  R.  Co.  (N.  J.  1886), 
26  Am  &  Eng.  R  R.  Ca<.  396;  Pennsyl- 
vania R.  Co.  7'.  Beale,  73  Pa.  .St.  504;  s.  c., 
13  Am.  Rep.  753;  Reading,  etc.,  R.  Co.  7/. 
Ritchie,  102  Pa.  St.  425;  s.  c,  19  Am.  & 
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The  stop,  look,  and  listen  rule  cannot  be  correctly  treated  as  an 
arbitrary  standard  of  care  to  be  inflexibly  applied  by  the  courts 
in  all  cases,  but  is  rather  a  useful  legal  measure  of  ordinary  care  in 
cases  where  to  have  stopped,  looked,  or  listened  would  have  been 
to  effectually  guard  against  injury.  In  such  cases  the  courts 
properly  say,  as  a  matter  of  law,  that  the  failure  to  stop,  look,  and 
listen  was  contributory  negligence.* 


Eng.  R.  R.  Cas.  267 ;  Philadelphia,  etc.,  R. 
Co.  V,  Boyer,  97  Pa.  St.  91 ;  a.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  172;  Pennsylvania  R.  Co. 
r'.  Foriney,  90  Pa.  St  323 ;  i  Am.  &  Eng. 
R.  R.  Cas.  128;  North  Penna.  R.  Co.  v, 
Heileroan,  49  Pa.  St  60;  8.c.,88  Anu  Dec 
482 ;  Union  Pac.  R.  Co.  v.  Adams,  33  Kan. 
427;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  376; 
Schaefert  v»  Chicago,  etc.,  R.  Co.,  62  la. 
624 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  696; 
Haas  V,  Grand  Rapids,  etc.,  R.  Co.,  47 
Mich.  401 ;  s.  c.|8  Am.  &  Eng.  R.  R.  Cas. 
268  ;  Cordell  v.  New  York,  etc.,  R.  Co.,  64 
N-  Y.  535:  s.  c,  70  N.  Y.  119;  Mitchell  v. 
New  York,  etc.,  R.  Co.,  2  Hun  (N.  Y.), 
535;  s.  c,  64  N.  Y.  6ss:  Harty  «/.  Cent, 
etc.,  R.  Co.,  42  N.  Y.  473;  Gorton  v,  Erie 
R.  Co.,  45  N.  Y.  664;  Kelhigg  v.  New 
York  Cent.  R.  Co.,  79  N.  Y.  72;  Weber  v. 
New  York,  etc.,  R.  Co.,  67  N.  Y.  587 ; 
Stapley  v.  London,  etc,  R.  Co.,  L.  R.  I  Ex. 
21 ;  Skelton  v.  London,  etc,  R.  Co.,  2  C.  P. 
361 ;  Chicago,  etc.,  R.  Co.  v.  Jacobs,  63  III. 
179;  Bellefontaine  R.  Co.  v.  Hunter,  33 
Ind.  359;  Maryland  Cent.  R.  Co.  v.  Neu- 
buer,  62  Md.  391 ;  s.  c,  19  Am.  &  Eng. 
R.  RL  Cas.  261 ;  Wright  v.  lioston,  etc.,  R. 
Co.,  129  Mass.  440;  s.  c,  2  Am.  &  Eng. 
R.  R.  Cas.  121 ;  Chaffee  v.  Boston,  etc.,  R. 
Ca,  104  Mass.  116;  Orm^bee  tf,  Hoston,  etc., 
R.  Co.,  14  R.  I.  f02 ;  s.  c,  51  Am.  Rep.  354. 
In  the  Ormsbee  case  just  cited,  it  14  laid 
down  as  a  general  rule  "that  ordinary 
prudence  requires  one  who  enters  upon 
so  dangerous  a  place  as  a  railroad  cross- 
ing to  use  his  senses,  to  listen,  to  look, 
or  to  take  some  precaution  for  the  pur- 
pose of  ascertaining  whether  he  may 
cross  in  safety;  and  it  is  said  that  those 
cases  where  the  look  and  listen  rule  has 
been  dispensed  with  are  exceptions  to  the 
;eneral  ru'e  falling  within  one  of  the  three 
ollowing  classes;  viz.,  ist.  Where  the 
view  of  the  track  is  obstru(?ted,  and  hence 
where  the  injured  party,  not  being  able  to 
see,  is  obliged  to  act  upon  his  judgment  at 
the  time ;  in  other  words,  where  compliance 
with  the  rule  would  be  impracticable  or 
unavailing.  2d,  Where  the  injured  person 
was  a  passenger,  going  to  or  alighting  from 
a  train,  and  hence  under  an  implied  invita- 
tion and  assurance  bv  the  company  to 
cross  the  track  in  safety.  3d,  Where  the 
direct  act  of  some  agent  of  the  company 
had  put  the  person  o^  his  guard,  and  in- 
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duced  him  to  cross  the  track  without  pr^ 
caution.  Many  cases  are  referred  to  by 
the  court  in  support  of  these  distinctioiB, 
and  the  rule  seems  to  be  as  stated.  South., 
etc.,  R.  Co.  V.  Thompson,  66  Ala.  494 
Baltimore,  etc.,  R.  Co.  v.  Whiiacre,  35 
Ohio  St  627;    Pennsylvania    R.  Co.  r. 


Rathgeb,  33  Ohio  St.  73;  McCrary  r. 
Chicago,  etc.,  R.  Co.,  31  Ted.  Rep.  531; 
Bower  v,  Chicago,  etc.,  R.  Cob,  61  Wis. 


4^7  ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  301, 
Mynning  r.  Detroit,  etc.,  R.  Co.  (Mich. 
1887),  28  Am.  &  Eng.  R.  R.  Cas. 665;  Don- 
ohue  V.  St.  Louis,  eic,  R.  Co.  (Ma  1886), 
28  Am.  &  Eng.  R.  R.  Cas.  673 ;  Drane  v. 
St.  Louis,  etc.,  R.  Co.,  10  Mo.  App.  531 ; 
Connelly  v.  New  York,  etc  R.  Co,  8S 
N.  Y.  346;  s.  c  8  Am.  &  Eiig.  R.  R  Cas. 
459;  Terre  Haute,  etc,  R.  Co.  v,  Clark. 
73  Ind.  168 ;  s.  c,  6  Am.  &  Eng.  R.  R.Cas. 
84;  Chicago,  etc.,  R.  Co  v.  Dimii)ick,96 
III.  42 ;  s.  c,  2  Am.  &  Eng.  R.  R  Cas.  201 ; 
Harris  v,  Minneapolis,  etc,  R.  Ca  (Minn.), 
33  N.  W.  112;  Patterson's  Ry.  Ac  Law,  p. 
168,  §  173,  and  notes. 

1.  Patterson's  Ry.  Ac.  Law,  p.  170,  J 175 , 
tit.  ••  Contributory  Neg."  tfff/^,§  33,  pp.  &, 

70,71.72.73.74. 

Whether  the  traveller  shonld  stop,  as 
well  as  look  and  listen,  depends  on  the 
attendant  circumstances.  Pittsburgh,  etc. 
R.  Co.  w.  Wright,  80  Ind.  236;  Shabcr  v. 
St.  Paul,  etc,  R.  Co.,  28  Minn.  103;  s.  c, 
2  Am.  &  Eng.  R.  R.  Cas.  185;  Hou>ton, 
etc.,  R.  Co.  V.  Waller,  56  Tex.  ;^i ;  s.  c,  8 
Am.  &  Eng,  R.  R.  Ca.s.  431;  Pittsburgh, 
etc  ,  k.  Co.  V,  Martin,  82  Ind.  476;  .«.  c.,8 
Am  &  Eng.  R.  R.  Cas,  253;  Laverenz  r. 
Chicai^o.  etc,  R.  Co.,  56  la.  689;  s.c,6 
Am.  &  Eng.  R.  R.  Cas.  274;  Kelly  v,  St. 
Paul,  etc.,  R.  Co.,  29  Minn,  i ;  s.  c.  6  Am. 
&  Eng.  R.  R.  Cas.  93 ;  Pennsylvania  Ca 
V.  Rudel,  100  III.  603  ;  s.  c ,  6  Am.  &  Eng. 
R.  R.  Cas.  30;  Plummer  v.  Eastern  R.  Co^ 
73  Me.  591 ;  s.  c,  6  Am.  &  Eng.  R.  R.Cas. 
165;  Duffv  V.  Chicago,  etc,  R.  Co.,  32 
Wis.  275  ;  Kellogg  v.  New  York,  etc..  R. 
Co..  79  N.  Y.  72 ;  Howard  v.  St.  Paul, 
etc.,  R.  Co.,  32  Minn.  214  ;  s.  c,  19  Am.  k 
Eng.  R.  R.  Cas.  283. 

A  failure  to  look  and  listen  when  an  ap- 
proaching train  could  not  be  seen,  is  not 
contributory  negligence.  Petty  v.  Hanni- 
bal, etc  .  R.  Co.  (Ma  18S6),  28  Am.  &  Eng- 
R.  R.  Cas.  61S. 
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KniBiiigs,  Baov-Btonnsi 


C/^OSS/NGS. 


Phydeal  InflnnitlM,  0te» 


33.  Kufflings,  Snow-storms,  Physical  Infirmities,  etc.  —  As  bearing 
upon  the  question  of  the  care  to  be  exercised  by  both  travellers 
and  railroad  companies,  and  the  duties  required  of  each,  the 
conditions  of  the  weather,  the  season  of  the  year,  the  pliysical 
surroundings  of  the  traveller,  his  infirmities  of  sight,  his  dress  or 
mufilings,  umbrellas,  carriage-tops,  etc.,  are  all  valuable  and  im- 
portant evidence.  In  each  particular  case  such  circumstances  are 
generally  controlling  upon  the  question  of  due  care,  especially 
when  the  traveller  went  upon  the  track  without  having  stopped 
to  listen  for  approaching  trains.  It  is  well,  therefore,  to  look  at 
some  of  the  cases  in  which  these  matters  have  been  dealt  with 
specifically.^ 


The  rule  requiring  persons  before  cross- 
ing a  railroad  track,  to  look  and  see  whether 
trains  are  approaching,  is  not  applied  in- 
flexibly in  all  cases  without  regard  to  age, 
or  other  circumstances.  McGovem  v.  New 
York,  etc.,  R.  Co.,  67  N.  Y.  417. 

Where  a  failure  to  stop,  look,  and  listen, 
is  not  a  proximate  cause  of  injury,  it  is  not 
contributory  negligence.  I^aughman  v, 
Shenango.  etc.,  R.  Co.,  92  Pa.  St.  335; 
s.  c,  32  Am.  Rep.  690. 

1.  Where  a  man  walked  upon  a  rail- 
road track  without  stopping  to  look  or 
listeiv  holding  an  umbrella  over  his  head 
in  such  a  position  as  to  obscure  his  view 
of  the  track,  it  was  Ag/ti  that  he  was  guilty 
of  contributory  negligence  in  being  struck 
by  a  detached  car  sent  rapidly  along  the 
track.  Yancey  v.  Wabash,  etc.,  R.  Co. 
<Mo.  1887),  6  S.  W.  Rep.  272;  Pennsyl- 
vania R.  Co.  V.  State,  61  Md.  108;  s.  c, 
19  Am.  &  Eng.  R.  R.  Cas.  326. 

Where  a  man  in  a  covered  wagon  wa^ 
struck  on  a  railroad  crossing  of  a  city 
street,  it  was  AM  on  the  facts  of  the  case 
that  his  contributory  negligence  was  for 
the  jury.  Sharp  v.  Glushing,  96  N.  Y.  676; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  372. 

Where  a  traveller  is  compelled,  by  se- 
verity of  weather,  to  protect  himself  in  a 
manner  to  interfere  with  his  ability  to 
perceive  coming  danger,  he  is  not  treed 
from  a  charge  of  contributory  negligence 
when  injured  at  a  railroad  crossing,  if  the 
measures  adopted  to  protect  him  from  the 
weather  caused  him  to  be  injured ;  yet,  un- 
less it  is  certain  that  the  means  used  did 
have  that  effect,  the  question  is  for  the 
jury,  not  the  court.  Salters  v.  Utica,  etc, 
R,  Co.,  59  N.  Y.  631. 

It  is  not  contributory  negligence,  as  a 
matter  of  law,  to  approach  a  crossing  in 
a  covered  buggy  or  carriage.  Stack  us  v. 
New  York,  etc,  R.  Co.,  79  N.  Y.  464; 
reversing  same  case,  7  Hun  (N.  Y.),  5^9. 

But  see  Lendening  v.  Sharpe,  22  Hun 
(N.  Y.),  78 ;  Terre  Haute,  etc.,  R.  Co.  v. 
Clark,  73  Ind.  i()». 


Where  a  person  could  have  seen  a  train 
approaching,  but  did  not  look  in  that  direc- 
tion, and  had  his  ears  so  bandaged  that  he 
could  not  hear,  he  is  guilty  of  contributory 
negligence.  Chicago,  etc.,  R.  Co.  t\  Still, 
19  111.  499;  s.  c  71  Am.  Dec.  236. 

When  a  party  approaching  a  crossing 
wraps  or  muiHes  himself  up  so  as  to  pro- 
tect himself  from  cold  or  rain,  he  is  bound 
to  use  extraordinary  care,  as  he  has  volunta- 
rily diminished  his  powers  of  seeing  or  hea:r- 
ing  a  train  approaching.  Butterfield  v. 
Western  R.  Co.,  10  Allen  (Mass.),  532; 
£1  kins  z'.  Boston,  etc.,  R.  Co,  115  Mass. 
190;  Steves  V,  Oswego,  etc.,  R.  Co.,  18 
N.  Y.  420 ;  Hanover,  etc.,  R  Co.  v.  Coil, 
55  Pa.  St.  396;  Illinois,  etc.,  R.  Co.  v. 
Eljert,74  III.  399 ;  Chicago,  etc.,  R.  Co.  v, 
Sweeney,  52  111.  325;  Pennsylvania  R.  Co. 
V,  Werner,  89  Pa.  St.  59;  Roth  v.  Mil- 
waukee, etc.,  K.  Co.',  21  Wis.  256;  Salters 
V.  Utica,  etc.,  R.  Co.,  75  N.  Y.  273. 

Deafness  should  increase  vigilance  at  a 
crossing.  Purl  z/,  St.  Louis,  etc.,  R.  Co., 
72  Mo.  16S;  s.  c,  6  Am.  &  £1^  R.  R. 
Cas.  27 ;  Johnson  v.  Louisville,  etc.,  R  Co. 
(Ky.  1883),  13  Am^&  Eng.  R.  R.Cas  62J; 


New  Jersey,"  etc ,  Co.  v.  West,  12  N.  J.  _ 
91 ;  Morris,  etc.,  R.  Co.  v,  Haslon,  38 
N.  J.  L.  147 ;  Cleveland,  etc,  R.  Co.  v, 
Terry,  8  Ohio  St.  570 ;  Central  R.  Co.  v. 
Feller,  84  Pa.  St.  226;  Zimmerman  z'.  Han- 
nibal, etc ,  R.  Co.,  71  Mo.  476 ;  s.  c,  2  Am. 
&  Eng.  R.  R.  Cas.  191. 

When  a  snow-storm  is  prevailing  at  the 
time  of  an  injury,  it  seems  that  the  ques- 
tion of  contributory  negligence  should  be 
submitted  to  the  jury.  Hackford  v.  New 
York,  etc.,  R.  Co.,  43  Howard's  Pr.  (N. 
Y.)  222;  Same  v.  Same,  6  Lans.  (N.  Y.) 

38'. 

The  sobriety  or  intoxication  of  a  person 
at  the  time  of  his  injury  at  a  crossing  also 
bears  uoon  the  question  of  his  contribu- 
tory negligence.  Houston,  etc.,  R.  Co.  v. 
Waller.  56  Tex.  331  ;  s.  c,  8  Am.  &  Eng. 
R.  R.  Cas.  431  ;  Kcane  v.  Baltimore,  etc, 
R.  Co.,  61  Md.  154;  s.  c,  19  Am.  &  Eng. 
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OnniBg  in  Front  of  Train. 


CROSSINGS,    Chi]dz«n«idFoeblaPerwBi,ete. 


Si.  Croniiig  in  Front  of  Koving  Train.  —  It  is  usually  negligence 
in  a  traveller  to  attempt  a  crossing  in  plain  view  oi  a  near  and 
rapidly  approaching  train.*  And  the  mere  fact  that  the  speed 
of  the  train  was  greater  than  usual,  or  in  violation  of  law,  will  not 
excuse  the  traveller's  negligence.*  Yet  there  may  be  cases  in 
which  it  is  not  negligent  to  cross  in  front  of  an  approaching 
train.' 

35.  Children  and  Feeble  Persons.  —  The  doctrines  of  the  law  re- 
lating to  the  injury  of  adults  at  railway  highway  crossings  are 
somewhat  modified  in  their  application  to  children,  and  old  and 
feeble  persons.  The  same  care  is  not  required  of  a  child  that  is 
exacted  of  a  man.*  What  would  be  contributory  negligence  in 
a  man  may  not  be  in  a  child.*  And  the  question  of  the  care  to 
be  required  of  a  child  is  ordinarily  to  be  determined  by  a  jury, 
in  accordance  with  what  a  child  ot  similar  age  and  experience 
similarly  situated  would  have  done.*  Yet  there  are  some  cases 
where  children  have  been  held  guilty  of  contributory  negligence 
as  a  matter  of  law.'' 

36.  Impntable  Contribntory  Hegligenoe.  —  The  doctrines  of  impu- 
table contributory  negligence  as  applicable  in  cases  of  injury  at 
highway  crossings,  both  to  children  of  tender  years  and  adults, 


R.  R.  Cas.  321;  Toledo,  etc.,  R.  Co.  v, 
Riley,  47  III.  5M- 

1.  Chicago,  etc.,  R.  Co.  v.  Bell,  70  111. 
T03 ;  Gothard  v.  Alabama,  etc.,  R.  Co.,  67 
Ala.  114;  State  v,  Maine,  etc.,  R.  Co.,  76 
Me.  657 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas* 
312;  Rigler  v.  Railroad  Co  (N.  Car.  1887), 
26  Am.  &  Eng.  K  K.  Cas.  386;  Baltimore, 
etc.,  R  Co  V,  Mali  (Md.  iS&y),  28  Am.  & 
Eng.  R.  R  Cas.  628;  Bohanz/.  Milwaukee, 
etc.,  R.  Co,  6t  Wis.  391 ;  s.  c,  19  Am.  & 
Eng.  R.  K.Cas.  276;  Bellefontaine  R.  Co. 
V,  Hunter,  33  Ind.  335 ;  s.  c,  J  Am.  Rep. 
201  ;^' hi  cage,  etc.,  R.  Co.  «^.  Fears,  53  III. 
115;  Schwartz  s'.  Hudson,  etc.,  R.  Co.,  4 
Robt.  (N.  Y.)  347;  Pierce  on  R.  R.  345, 
and  note  9;  tit.  "  C'ontributory  Negligence," 
ante^  p.  75.  See,  as  to  crossing  in  front  of 
street-cars,  Pierce  on  R.  R.  347. 

2.  One  who  attempts  to  cross  in  front  of 
a  train  that  he  sees  approaching,  cannot 
escape  a  charge  of  contributory  negligence 
by  saying  that,  if  the  locomotive  had  run 
at  its  usual  and  lawful  pace,  he  would  not 
have  been  injured.  Kelley  v,  Hannibal, 
etc.,  R.  Co..  75  Mo.  138  (i88f). 

3.  Bonnell  r>.  Delaware,  etc.,  R.  Co.,  39 
N.  J.  L.  189;  tit.  "Contributory  Negli- 
gence," <////<',  p.  75,  note  6. 

4.  Tit,  "Contributory  Negligence," tf«/^, 
pp.  42-4S,  §  22 ;  Sheriden  v.  Brooklyn, 
etc.,  R.  Co.,  36  N.  Y.  43;  O'Mara  v,  Hud- 
son, etc,  R.  Co.,  38  N.  Y.449;  Thurber  v. 
Harlem,  etc.,  R.  Co.,  60  N.  Y.  326;  Dow- 
ling  V.  New  York,  etc.,  R.  Co.,  90  N.  Y. 
670;  s.  c,  12  .Am.  &  Eng.  R.  R.  Cas.  73. 
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The  rule  that  a  person  approaching  a 
railroad  crossing  must  stop,  look,  and 
listen,  and  if  injured  by  a  failure  to  do  so 
cannot  recover,  does  not  govern  in  the 
case  of  infants  of  tender  years.  Chicago, 
etc,  R.  Co.  V.  Becker,  84  III.  483;  Hay- 
croft  V,  Lake  Shore,  etc,  R.  Co,  2  Hun 
(N.  Y.),  4S9 ;  s.  c,  affirmed,  64  N.  Y.  636; 
Elkins  z'.  Boston,  etc,  R.  Co.,  115  Mass. 
190;  Schwier«f.  New  York,  etc,  R  Co, 

90  N.  Y.  558 ;  14  Am.  &  Eng.  k.  R.  Cas. 
656,  and  note. 

5.  Moore  v.  Metropolitan  R.  Co.,  2 
Mackey  (D.  C),  437;  Nehrbas  v.  Cent 
Pac  K.  Co.,  62  Cai.  320;  s.  c,  14  Am.  & 
Eng.  R.  R.  Cas.  370;  Powell  v.  New  York, 
etc.,  R.  Co.,  22  llun  (N.  Y.),  56;  Meeks 
V.  Southern,.etc,  R.  Co.,  56  Cal.  513;  s.  c, 
38  Am.  Rep.  67. 

6.  O'Connor  v,  Boston,  etc^  R-  Co.,  T35 
Mass.  352 ;  s.  c  15  Am.  &  Eng.  K.  R.  Cas. 
J62;  Paducah,  etc.,  R  Co.  v.  H«ichl,  12 
Bush  (Ky.),  41 ;  Dowling  v.  New  York 
Cent.,  etc.,  R.  Co.,  90  N.  Y.  670;  s.  c, 
12  Am.  &  Eng.  R.  R.  Cas.  73;  Barrv  r. 
New  York,  etc,  R.  Co.,  92  N.  Y.  289; 
s.  c,  13  Am.  &  Eng.  R.  R.  Cas,  615; 
Nehrbas  v.  Cent.  Pac  R.  Co.,  62  Cal. 
320;  s.  c,  14  Am.  &  Eng.  K.  R.  Cas. 
370;  tit.  "Contributory  Neg."fl«/^,  pp.43i 
46. 

7.  Wendell  v.  New  York,  etc ,  R.  Co., 

91  N.  Y.  420;  Moore  v.  Pennsylvania  R. 
Co.,  99  Pa.  St.  301 ;  s.  c,  4  Am.  &  tng  R. 
R.  Cas.  569;  tit.  "Contributory  Meg." 
antef  p.  47,  and  note  3. 
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Injury  of  FeUow-Serrant,  ote.       CROSSINGS.      Pocnliur  Statutory  Profidona. 

have  been  sufficiently  treated  elsewhere  in  this  volume.  It  is  not 
necessary  to  repeat  those  doctrines  here.  They  are  applicable, 
if  at  all,  to  cases  where  one  person  is  injured  at  a  crossing  while 
in  the  conveyance  of,  and  being  driveti  by,  another,  or  where 
children  of  tender  years  have  escaped  their  custodians,  and  been 
injured  upon  a  crossing.* 

37.  Injury  of  Fellow-Servant  —  The  general  rule,  that  the  mas- 
ter is  not  liable  for  the  injury  of  one  fellow-servant  by  another, 
applies  in  cases  of  injuries  at  crossing.  Thus,  where  an  engineer 
failed  to  give  statutory  signals  at  a  crossing,  and  thereby  injured 
a  fellow-servant,  it  was  held  there  could  be  no  recovery  against 
the  company.* 

38.  Comparative  Negligence  at  Crossings.  —  In  Illinois  the  test  of 
comparative  negligence  is  applied  to  accidents  at  ^railway  highway 
crossings  ;  and  the  slight  negligence  of  the  plaintiff  will  not  pre- 
vent him  from  recovering,  if  the  negligence  of  the  railway  company 
was  gross.* 

39.  Peculiar  Statutory  Provisions,  etc.  —  It  is  not  feasible  to  col- 
lect here  all  the  statutory  provisions  relating  to  the  duties  and 
obligations  of  railroads  and  travellers  at  highway  crossings.  In- 
deed, if  done,  it  would  scarcely  be  useful.  In  the  course  of  this 
article,  references  have  been  made  to  many  statutory  provisions, 
and  to  decisions  construing  them.  In  eacfi  State  the  doctrines 
heretofore  enunciated  should  be  applied  in  the  light  of  existing 
statutory  rules.  There  are  some  statutory  provisions,  however, 
so  peculiar  as  to  merit  special  mention.* 

1.  Tit  "Contributory  Ncg."  ante,  pp.  for  all  damages  which  any  person  .may 
i52-89,  §  38,  "  Imputable  Contributory  hereafter  sustain  at  such  crossing  when 
Neglif^ence."  such  bell  bhall  not  be  rung,  or  such  whistle 

2.  Randall  v.  Baltimore,  etc.,  R.  Co.,  109  sounded,  as  required  by  ihis  section  ;  pro- 
U.  S.  478;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  vided,  however,  that  nothing  herein  con- 
24).  tained  shall  preclude  the  corporation  sued, 

3.  3  Am.  &  Eng.  Ency.  of  L  tit.  "Com-  from  showing  that  the  failure  to  ring  such 
parative  Negligence,"  pp.  367-376,  Chi-  bell,  or  sound  such  whistle,  was  not  the 
cago,  etc,  R.  Co.  v.  MclCean,  40  111.  cause  of  such  injury."  Acts  1881  (Mo.), 
218;  Chicago,  etc.,  R.  Co.  v.  Fears,  53  111.  p.  79. 

115;  Illinois,  etc.,  R.  Co.  v.  Moffitt,  67  Prior  to  this  act,  it  was  held  that  a  fail- 
Ill  441 ;  Chicago,  etc.,  R.  Co.  ta  Lee,  68  ure  to  give  signals  did  rot  make  a  prima 
111.  576;  Illinois,  etc,  R.  Co.  v,  Goddard,  facie  case  of  negligence,  but,  under  ii,  the 
72  111.  567;  Illinois,  etc.,  R.  Co.  v.  Benton,  Supreme  Court  of  Missouri  has  held  that 
69  III.  174;  Chicag"s  etc.,  R.  Co.  v.  Hatch,  it  does  raise  a  prima  facie  case.  Ilucks- 
79  111.  137;  Illinois  etc.,  R.  Co.  v.  Ham-  hold  v.  St  Loui.s  etc.,  R.  Co.  (Mo.  1887), 
mer.  85  111.  526;  Chicago,  etc.,  R.  Co.  v.  28  Am.  &  Eng.  R.  R.  Cas.  659. 
Lee,  87  111.  454;  Waba-h,  etc.,  R.  Co.  v.  There  is  a  statute  in  Gei»rgia  that  de- 
Henks,9i  III.  406;  Stratton  v.  Central,  etc,  clares  the  negligence  of  the  company  shall 
R.  Cti.,  95  III.  25;  s.c,  I  Am.  &  Eng.  R.  be  presumed  when  an  injury  is  inflicied  by 
R.  Ca».  115;  Chicago,  etc.,  R.  Co  v.  Dim-  the  running  of  the  locomotives,  cars,  or 
mick,  96  lU.  42 ;  s.  c,  2  Am.  &  Eng.  R.  R.  other  machinery  of  a  railroad  company. 
Cas.  201 ;  Chicago,  etc.,  R.  Co.  v.  Johnson,  Code  of  Ga.  1882,  §§  30,  33.  Central,  etc, 
103  III.  512;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  R.  Co.  v,  Sanders,  73  Ga.  513 ;  s.  c,  27 
225.  Am.  &  EnK.  R.  R.  Cas.  300. 

4.  In  Missouri,  in  1881,  the  legislature  And  in  Tennessee  certain  precautions  are 
amended  §  806,  Rev  St  1879.  so  as  to  required,  which,  if  taken,  relieve  the  com- 
make  the  last  sentence  of  said  section  read,  pany  from  liability ;  but,  if  not  taken,  render 
*•  And  said  corporation  shall  also  be  liable  the  company  absolutely  liable  for  injuric* 

f)in 


EallxMd  Uablt  to  Miiiiiflip«Uty.     C/^OSS/NGS.  UgUkntin  drntnL 

40l  Sailrcmd  Liable  aver  to  Kunieipalitjr.  —  Where  an  injuiy 
occurs  at  a  crossing  fr6m  a  defect  in  a  street  at  its  intersection 
with  a  railroad,  the  municipality  is  liable  in  the  first  instance  to 
the  person  injured.^  But  if  it  was  the  duty  of  the  railroad  com- 
pany, as  between  it  and  the  city,  to  keep  the  crossing  in  repair, 
then  the  municipality  may  recover  over  from  the  railroad  company 
the  damages  and  costs  in  which  the  city  has  been  mulcted.*  And 
if  the  company  had  notice  of  the  suit,  the  judgment  against  the 
city  is  conclusive  as  to  the  city's  right  of  recovery.' 

4L  Legislative  Control  over  Crossisgs.  —  The  legislature  has  the 
right  and  power  to  regulate  grade  crossings  of  railways  and  high- 
ways, declare  established  crossings  a  nuisance,  and  order  changes 
made  conducive  to  the  public  welfare.* 

So,  a  statute  imposing  penalties  for  the  failure  to  give  statutory 
signals,  and  giving  part  of  the  penalty  to  the  person  who  informs, 
are  constitutional,  both  under  State  and  federal  laws.^  But  a  city 
ordinance  undertaking  to  regulate  the  speed  of  trains  along  and 
over  streets  is  void  if  unreasonable  in  its  terms.  Municipal  regu- 
lations, to  be  valid,  must  be  reasonable.® 

42.  Railroad-Railroad  Collisions.  —  This  topic  belongs  more  prop- 
erly, perhaps,  to  the  subject  of  railroads ;  yet  a  doctrine  relating 


to  which   the   omission   of  *the  statutory  Montgomery,  72  N.  Y.  65;  First  National 

duties  even  remotely  contributed.    Code  of  Bank  v.  Port  "jcrvis,  96  N.  V.  550;  s.  c,  6 

Tenn.  i884,§§  1 298-1300.    Railroad  Co.  v.  Am.  &  Eng.  Corp.  Cas.  233;  Uruoklvn  v. 

Walker,  1 1  HciNk.  (Tenn.)  383.  Brooklyn,  etc.,  R.  Co.,  47  N,  Y.  475  Low- 


In  some  States,  there  are  proceedings  by  ell  v.  Boston,  etc.,  R.  Co.,  23  Picktnng,  24 

indictment  to  recover  damages  in  the  na-  Woburn  v.  Boston,  etc.,  R.  Co.,  lOO  Mass. 

ture  of  a  penalty  for  killing  persons  at  283 ;  Portland  z/.  Richardson,  54  Me.  46; 

railway  highway  crossings  by  the  railroad  Veazie  v,  Penobscot  R.  Co.,  49  Me.  119; 

trains.    State  v:  Maine,  etc.,  R    Co.,  76  Ottumwatr.  Parks,  43  la.  119. 

Me.  3S7 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  3.  Wes^tem,  etc.,  R.  Co.  v.  Atlanta  (Ga 

312.  1885),  19  Am.  &  Eng.    R.  R.  Cas.  23J; 

1.  A  municipal  corporation  having  the  Chicago  v.  Robbins,  2  Black  (U.S. I  418; 
care  and  control  of  the  streets,  is  bound  to  Portland  v.  Richardson,  54  Me.  46;  BoNtoo 
see  that  they  are  kept  hafe  for  the  passage  -v.  Wurthington,  10  Gray  (Mass). 496;  Mil* 
of  persons  and  property.  If  thin  duty  be  ford  f.  Holbrook,  9  Allen  (Mas,*;.),  17; 
neglectrd,  and  one  should  be  injured  on  Rochester  v.  Montgomery,  72  N.  Y.  65: 
accountofsuchneglect,  the  corporation  will  First  Nat.  Bank  v.  Port  Jervis,  96  N.  Y. 
be  liable  in  the  tirst  instance  for  thedam<ige  550,  6  Am.  fk  Eng  Corp.  Cas.  233;  West- 
thus   sustained,  even    though  the  defect  held  v.  Mayo,  122  Mass.  loa 

causing  the  injury  re?«ult  from  the  failure  of  4.  Tiedeman  Lim.  Police  Pnw.  593-602: 

a  railroad  company  to  keep  a  crossing  in  Woodruff  v.  Catlin  (Conn.),  6  All.  Rep. 

repair.     Western,  etc.,   R.  Co.  v.  Atlanta  849;  Textor  v.  Baltimore,  eic^  R.  Ca,  59 

(Ga.  1885),  19  Am.&  Eng.  R.  R.  Cas.  233;  Md.  63;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas. 

Chicago  V,  Rubbins,  2  Black  (U.  S.),  418.  635.  and  note;  Railroad  Company  v.  Rich- 

2.  Western,  etc.,  R.  Co.  v.  Atlanta  (Ga.  mond,  96  U.  S.  521 ;  Knobloch  v.  Chicago, 
1885),  19  Am.  &  Eng.  R.  R.  Cas.  233;  etc,  R.  Co.,  31  Minn.  402;  s. c,  i4Am.& 
Chicago  V.  Robbins,  2  Black  (U.  S.),  418 ;  Eng.  R.  R.  Cas.  625,  and  note. 
Robbins  V.Chicago,  4  Wallace  (U.S.),  657;  5.  State  v.  Wabash,  etc.,  R.  Co.  (Mo. 
Lowell  V.  Shnrr,  4  Cush.  (Mass.)  275;  Mil-  1886),  i  S.  W.  Rep  130;  SUtev.  Hannibal, 
ford  V.  Holbrook,  9  Allen  (Mass.),  17;  etc.,  R.  Co.  (Mo.  1886).  i  S.  W.  Rep.  133; 
Boston  V.  Worthington,  10  Gray  (Mass.),  Revised  Stat.  Mo.  1879,  §806. 

496;  Woburn  v,  Henshaw,  tot  Mass.  193;  6.  Cooke  v.  Boston,  etc.,  R.  Ca  (Mass. 

West  Bovlston  v   Mason,  102  Maa».  341;  1883),    10  Am    &   Eng.  R.  R.  Cas.  32S; 

Westfickl  V.  Mayo,  122  Mass.  100;    Nor-  Meyers  r.  Chicago,  etc.,  R.  Co.,  57  la.  555 ; 

wich  7>    Breed,  30  Conn.  355;  Littleton  ?'.  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  406^  aod 

Richardson,  34  N.  H.  179;    Rochester  7'.  note;  s.  c,  42  Am.  Rep.  50. 


CJ^OSSINGS--  CROW—  CRUDE—  CRUEL. 

to  collisions  at  railroad-railroad  crossing  may  be  usefidly  stated 
here.* 

43.  Highway-Highway  Collisions.  —  Collisions  of  one  team  with 
another,  etc.,  at  the  intersection  of  two  highways,  are  infrequent, 
but  they  have  been  before  the  courts  in  a  few  instances.  The 
rights  and  duties  of  parties  at  the  intersection  of  two  highways 
being  in  all  respects  mutual,  equal,  and  reciprocal,  the  rules  that 
govern  in  such  cases  are  simple  and  easily  applied.* 

44,  Streetcars,  Collisions  of.  —  Street-cars  have  a  superior  right 
of  way  at  the  crossings  of  streets  over  ordinary  vehicles,  but  only 
in  a  limited  degree  as  compared  with  steam  railroads.     The  sub- 
ject is  of  little  practical  importance,  although  some  cases  have- 
arisen  that  are  worthy  of  note.® 

CEOW  * 

CSTJSE.  —  The  lexicon  definition  of  crtide  is,  in  its  natural  state; 
not  cooked  or  prepared  by  fire  or  heat ;  undressed ;  not  altered, 
refined,  or  prepared  for  use  by  any  artificial  process ;  raw.* 

CETTEL  (See  Animals;  Divorce;  Guardian  and  Ward; 
Master  AND  Servant  ;  Parent  and  Child  ;  Punishment.)  —  In- 
humane conduct  towards  living  creatures ;  wanton  or  careless 
infliction  of  pain  upon  the  body ;  injury  of  the  person  or  feelings  ;. 

1.  Where  a  railway  passeni^er  is  injared  not  evidence  tending  to  free  him  from  cul- 

by  a  negligent  collision  of  his  train  with  pability.     Baker  v.  Pendergast,  32  Ohk)' 

that  of  another  company,  he  majr  maintain  St.  494 ;  s.  c,  30  Am.  Rep.  620. 
an  action  for  the  wrong  against  either  com-       3.  See,  for  a  full  collection  of  the  au-- 

pany.     Wabash*  etc.,  R.  Co.  v,  Shacklet,  thorities  upon  the  relative  duties  of  street^ 

10$  III.  164;  s.  c.y  12  Am.  &  £ng.  R.  R.  cars,  and  persons  walking  or  riding    in* 

Cas.    160:  44  Am.   Rep.  791;   Cuddy  v.  private  vehicles  along  or  across  street-car 

Horn,  46  Mich.  596;  s.c.,  41  Am.  Rep.  178;  tracks,  the  note  to  the  case  of  Market  St. 

Transfer  Co.  v.  Kelly,  36  Ohio  St.  86;  Ry.  Co.z'.  McKeever,  19  Am.  &  Kng.  R.  R. 

s.  c,  38  Am.  Rep.  558;  Pittsburgh,  etc,  R.  Cas.  127,  also  Wood  v.  Detroit,  etc.,  R. 

Co.  V.  S|3encer,  93  Ind.  186.  Co.,  52  Mich.  402;  s.  c,  19  Am.  &  En^. 

8.  "Ther6  being  no  statute   regulating  R.  R.  Cas.  129,  and  note;   Dahl  v.  Mil- 

the  manner  in  which  persons  shall  drive  waukee,  etc,  R.  Co.  (Wis.   1885),  19  Am. 

when  they  meet  at  the  junction  of  two  &  Eng  R.  R.  Cas.  121 ;  Hanlon  v.  South 

streets,  the  rule  of  the  common  law  applies,  Boston,  etc.,  R.  Co.,  129  Mass.  310;  s.  c, 

and  each  person  must  use  reasonable  care  2  Am.  &  Eng.  R.  R.  Cas.  18 ;  Niaschek  v, 

toavoidacollision,  such  care  as  is  adapted  St.  Louis,  etc,  R.  Co.,  71  Mo.  276;  s.  c, 

to  the  place  and  circumstances.    Garrigan  2  Am.  &  Eng.  R.  R.  Cas.  38 ;  Cook  v.  Met- 

V.  Berry,  12  Allen  (Mass.),  84.  ropolitan  R.  Co.,  98  Mass.  361. 

A  person  about  to  cross  a  street  of  a       Authorities.  —  Patterson's  Ry.  Ac.  Law ; 

city  in  which  there  is  an  ordinance  against  Pierce  on  Railroads;  2  Wood's  Ry.  Law; 

fast  driving,  has  a  right  to  presume,  in  the  90  Am.  Dec. ;  elaborate  notes  at  pp.  54  to 

absence  of  knowledge  to  the  contrary,  that  67;  751  to  752;  780  to  787;  and  particu- 

others  will  respect  and  conform  to  that  or-  larly  the  series  of  Am.  &  Eng.  R.  R.  Cas. 

dinance.    But  where  he  knows  that  others  and  the  numerous  valuable  notes  and  cases 

are  driving  along  the  street,  at  the  place  of  upon  "Crossings"  contained  in  many  of 

crossing,  at  a  forbidden  rate  of  speed,  and  the  volumes. 

he  has  full  means  of  seeing   the   rate  at       4.  *'The  phrase  'as  the  crow  flies*  is  a 

which  they  are  driving,  the  existence  of  popular  and  picturesque  expression  to  de* 

such  ordinance  will  not  authorize  a  pre-  note  a  straight  line,  which  I  think  is  clearly 

sumption  which  is  negatived  "by  the  evi-  the  proper  mode  of  measuring  the  distance 

dence  of   his  senses.      If   the   attempt   to  from  one  given  point  to  another."    Stokes 

cross  the  street,  under  the  circumstances,  v.  Grissell,  78  Eng.  Com.  L.  Rep.  688 
would  be  negligence  on  his  part,  the  fact        5.  Recknagel  z/.  Murphy,  12  Otto  (U.  S.). 

c^  'He  existence  of  -such  city  ordinance  is  19S. 

J),j1 


CRUELTY  TO  ANIMALS— CRUISE— CUCKING^TOOL 


abuse;  ill-treatment*  What  constitutes  cruelty  to  a  person  de- 
pends upon  the  relation  of  the  parties  concerned* 

CETOLTT  TO  AHIMALS.  —  See  Vol.  I.  p.  575. 

CBTUSE  (see  Admiralty)  is  .nothing  but  a  voyage  for  a  given 
purpose,  and  may,  therefore,  be  properly  defined  to  be  a  cruising- 
voyage.' 

CnCKinGh43TOOL  is  an  engine  invented  for  the  punishment  of 
scolding  and  unquiet  women.* 

CULPABLB  (see  Negligence)  means  not  only  criminal  but 
censurable ;  and,  when  the  term  is  applied  to  the  omission  by  a 
person  to  preserve  the  means  of  enforcing  his  own  rights,  censur- 
able is  more  nearly  equivalent.* 

CULTIVATK  (See  Adverse  Possession,  Vol.  I.  p.  2591)— To 
till  or  husband  the  ground;  to  improve  or  forward  the  product 
of  the  earth  by  labor.^ 


1.  Abbotfs  Law  Diet. 

2.  Cruelty  towards  weak  and  helpless 
persons  takes  place  where  a  party,  bound 
to  provide  for  and  protect  them,  either 
abuses  them  by  whipping  them  unneces- 
sarily, or  by  neglecting  to  provide  for  them 
those  necessaries  which  their  helpless  con- 
dition requires.  Exposing  a  person  of 
tender  years,  under  a  parly's  care,  to  the 
inclemency  of  the  weather.  Rex  v,  Ridley, 
2  Campb.  650.  Keeping  a  child,  unable  to 
provide  for  himself,  without  adequate  food. 
Rex  V.  Friend,  Russ  &  Ryan,  20  Or  an 
overseer  neglecting  to  provide  food  and 
medical  care  to  a  pauper  having  urgent 
and  immediate  occasion  for  thenl.  Rex  v. 
Meredith,  Russ  &  Ryan,  45,  are  examples 
of  this  species  of  cruellv.  Bouvier*s  L.  Diet. 

8.  The  Brutus,  2  Gall.  C.  C.  539. 

A  voyage  or  expedition  in  ouest  of  ves- 
sels or  Heets  of  the  enemy,  which  may  be 
expected  to  sail  in  any  particular  track  at 
a  certain  season  of  the  year.  The  region 
in  which  the  cruises  are  |>erformed  is  usu- 
ally termed  the  rendezvous,  or  cruising 
latitude. 

When  the  ships  employed  for  this  pur- 
pose, which  are  accordingly  called  cruisers^ 
have  arrived  at  the  destined  station,  they 
traverse  the  sea  backwards  and  forwards, 
under  an  easy  sail,  and  within  a  limited 
space,  conjectured  to  be  in  the  track  of 
their  expected  adversaries.  Weskett  Ins. 
I>ex.  Merc.  Redid.  271,  284;  Dougl.  509; 
Marshall  Ins.  196,  199,  520. 

6>///>  imports  a  definite  place  as  well  as 
time  of  commencement  and  termination, 
unless  such  construction  is  rei^elled  by  the 
context.  When  not  otherwise  specially 
agreed,  a  cruise  begins  and  ends  in  the 
country  to  which  a  ship  belongs,  and  fiom 
which  she  derives  her  commission.  The 
Brutus,  2  (iall.  (C.  C.)  539, 

9.3: 


4.  James  v.  Comm.,  12  S.  &  R.  (Pa.)  230; 
Co.  3d  Inst.  219,  4  Bl.  Com.  16S. 

5*  As  he  has  merely  lost  a  ri|;htof  action 
which  he  might  voluntarily  rehnquish,  and 
has  wronged  nobody  but  himself,  culpable 
neglect  conveys  the  idea  of  neglect  which 
exists  where  the  loss  can  lairly  be  ascribed 
to  the  party's  own  carelessness, j'mprovi- 
dence,  or  folly.  Waltham  Bank  v.  Wright, 
8  Atlen  (Mass.),  121. 

Cui/*tibie  negligence  is  the  omission  to  do 
something  which  a  reasonable  and  prudent 
man  would  do,  under  the  circumstances 
surrounding  each  particular  case,  or  it  is 
the  want  of  such  care  as  men  of  ordinary 
prudence  would  use  under  similar  circum- 
stances. Woodman  v.  Nottingham,  49 
N.  H.  387.  See  Hot  Springs  R.  Co.  v.  New- 
man, 36  Ark.  610. 

Culpah  e  homicide,  described  as  a  crime 
varying  from  the  very  lowest  culpability  up 
to  the  very  verge  of  murder.  VjoixA  Men- 
crieff,  Arkley's  R.  72.  In  statute,  Syios  v, 
Meacham,  103  Mass.  286. 

6.  State  7'.  Allen,  13  Ired.  L.  (N.  Car.) 
36;  Qark  7'.  Phelps,  4  Cow,  (N.  Y.)  19a 

Cultivated  Land,  Field  or  Grounds.— 
It  is  not  necessary  that  there  shoald  be 
something  actually  growing  upon  the  land 
in  order  to  constitute  it  •'cultivated*'  land. 
**  The  word  *  cultivated  *  may  refer  cither 
to  past  or  present  time.  A  field  on  which 
r>  crop  of  wheat  is*growing  is  a  cultivated 
field,  although  not  a  stroke  of  labor  may 
have  been  done  to  it  since  the  seed  was 
put  into  the  ground :  and  it  is  a  cultivated 
field  after  the  crop  is  removed."  Accord- 
ingly, the  defence  to  an  indictment  for 
removing  a  fence  around  "cultivated 
grounds, '  that  there  was  nothing  growing 
upon  them,  is  not  good.  It  was  sufficient, 
to  show  that  the  grounds  were  cultivated, 
that   they  had  been  prepared  for  tillage 


Definition. 


'    CUMULATIVE  SENTENCE. 


Definition. 


C1JHULATIVB  8EMTEHCE.  —  Where  a  person  is  charged  with 
several  offences  at  the  same  time  of  the  same  kind,  he  may  be 
sentenced  to  several  terms  of  imprisonment  or  penal  servitude, 
one  after  the  conclusion  of  the  other.* 


by  being  cleared  and  fenced,  and  that  a 
crop  had  been  raised  upon  them  the  pre- 
ceding year.    State  v,  Allen,  13  Ired.  L. 

"  Where  a  piece  or  tract  of  land  has 
been  cleared  and  fenced  and  cultivated,  or 
proposed  to  be  cultivated,  and  is  kept  and 
used  for  cultivation,  according  to  the  ordi- 
nary course  of  husbandry,  although  nothing 
may  be  growing  within  the  enclosure  at 
the  time  of  the  trespass,  is  a  *  cultivated 
field,*  within  the  description  of  the  statute  " 
prescribing  a  penalty  for  the  removal  of 
fences.    State  v,  McMinn,  81  N.  C.  585. 

Enclosed  or  Cultivated  Field. -~  A  field 
need  not  necessarily  be  enclosed  by  a  law- 
ful fence,  in  order  to  be  an  "enclosed  or 
cultivated  field,"  within  an  act  requiring 
railroad  companies  to  fence  their  tracks 
along  such  fields.  Biggerstaff  v,  St.  Louis, 
etc.,  R.  Co ,  60  Mo.  567. 

Improved  or  Cultiyated  Land. — A  power 
given  to  commissioners  to  lay  out  roads 
through  "improved  or  cultivated  land," 
does  not  include  the  right  to  prostrate 
buildings  in  so  doing.  1  nese,  though  im- 
provements, are  not  within  the  contempla- 
tion of  the  words  of  the  act.  "  The  terms, 
to  'improve  and  cultivate,*  may  be  con- 
sidered as  synonymous.  .  .  .  When  speak- 
ing of  improved  land,  it  is  generally  under- 
stood to  be  such  as  has  been  reclaimed,  is 
used  for  the  purposes  of  husbandry,  and 
is  cultivated  as  such,  whether  the  appro- 
priation is  for  tillage,  meadow,  or  pasture.** 
Clark  V.  Phelps,  4  Cow.  (N.  V.)  190. 

Under  a  statute  authorizing  the  location 
of  private  roads  from  improved  or  culti- 
vated land  to  a  town  or  highway,  a  mill 
lot  upon  which  a  mill  was  erected  was 
held  to  be  such.  Lyon  v,  Hamor,  73  Me, 
56. 

State  of  Cnltiyation.  —  In  an  act  limit- 
ing a  widow's  dower  to  lands  "  in  a  state 
of  cultivation,**  "*a  state  of  cultivation* 
must  be  the  converse  of  a  state  of  nature ; 
and  whenever  lands  have  been  wrought 
with  a  view  to  the  production  of  a  crop, 
they  must  be  considered  as  becoming  and 
continuing  in  *a  state  of  cultivation,  until 
abandoned  for  every  purpose  of  agricul- 
ture, and  designedly  permitted  to  revert  to 
a  condition  similar  to  their  original  one.** 
Lands  "in  a  state  of  cultivation *' are  not 
necessarily  such  as  "  produce  an  income ;  *' 
they  do  not,  ipso  facto,  cease  to  be  in  a 
state  of  cultivation  because  naturally  sterile 
and  unprofitable  for  agriculture.  Johnson 
V,  Perley,  2  N.  M .  56. 


Suitable  for  Cnltiyation.  ~  Land  situated 
in  the  mountains,  six  miles  from  the  sea, 
difficult  of  access  for  want  of  roads;  of 
uneven,  but  not  steep,  surface;  of  a  rich 
soil,  covered  with  brush  and  timber,  which 
must  be  removed  before  it  can  be  ploughed ; 
valuable  as  timber  land,  but  more  valuable, 
after  the  removal  of  the  timber,  for  agri- 
cultural purposes,  —  such  land  is  "suitable 
for  cultivation,**  within  a  constitutional 
provision  that  such  land  belonging  to  the 
State  shall  be  granted  only  to  actual 
settlers.  The  phrase  includes  "all  lands 
ready  for  occupation,  or  which  by  ordinary 
farming  processes  are  fit  for  agricultural 
purposes.**  It  is  not  confined  to  those 
which  are  "presently  or  immediately  fit 
for  tillage,  without  other  preparation  than 
api>ertams  to  the  ordinary  operations  of 
husbandry,**  and  are  capable  of  cultivation 
without  the  necessity  of  clearing  the  tim- 
ber. Manley  v.  Cunningham  (Cal.),  13 
Pac.  Rep.  622. 

Things  If eceesary  for  Cnltiyation.  —  An 
act  gave  a  hen  upon  a  farm  for  "  all  advance 
of  money,  purchase  of  supplies,  farming 
utensils,  working  stock,  or  other  things 
necessary  for  the  cultivation  of  the  farm  or 
plantation.**.  In  construing  this,  the  court 
said,  "  What  is  embraced  in  the  words 
'  other  things  necessary  for  the  cultivation 
of  the  farm,*  must  be  learned  by  resort  to 
the  usages  and  customs  of  the  agricultural 
interest.  The  statute  implies  that  the 
farmer  has  the  land.  What  he  needs,  and 
what  the  statute  proposes  to  secure,  is  the 
common  and  usual  outfit  provided  from 
time  to  time».  to  make  the  crop.*'  "  The 
only  rule  that  can  be  adopted  with  safety, 
is  to  take  into  account  the  system  of  agri- 
culture as  we  actually  have  it,  —  the  char- 
acter of  the  food,  clothing,  etc.,  consumed 
by  the  laborers ;  the  implements  and  prov- 
ender appropriate  for  the  use,  —  and  in 
that  light  determine  whether  an  account  in 
whole  or  in  part  is  in  excess  of  the  statute.** 
There  is  a  rebuttable  presumption,  that, 
where  the  farmer  in  good  faith  has  taken 
up  goods  on  the  faith  of  the  lien,  they  are 
necessary.  "Where  the  goods  were  used  to 
pay  laborers  with,  the  seller  was  protected 
by  the  lien.  Herman  v,  Perkins,  52  Miss. 
8n. 

1.  I  Russell  on  Crimes  (5th  ed.)  82;  i 
Bishop,  Cr.  Proc.  (3d  ed.),  §§  IJ26, 1327; 
R.  V.  Williams,  1  Leach.  C36;  Williams  v. 
State,  18  Ohio  St.  46;  Johnson  v.  People, 
83  III.  431 ;  Fletcher  v.  People,  81  III.  116; 
Martin  v.  People,  76  111.  499;  Slate  v.  Cap- 
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CraVLATIVB  TOTIHO. —  i.  In  the  Slection  of  PaUie  QflteenL  — 

By  the  Constitution  of  Illinois  (each  district  voting  for  three  rep- 
resentatives), each  voter  may  cast  as  many  votes  for  each  can- 
didate as  there  are  State  representatives  to  be  elected,  or  may 
distribute  his  votes,  or  equal  parts  thereof,  among  the  candidates 
as  he  sees  fit.* 

In  Ohio  it  has  been  held  that  a  statute  authorizing  the  election 
of  four  members  of  the  police  board  at  the  same  election,  but 
which  denies  to  an  elector  the  right  to  vote  for  more  than  two 
members,  is  in  conflict  with  the  constitution  of  that  State.* 


lylc,  33  Kan.  716;  Kite  v.  Commonwealth, 
II  Met.  (Mass.)  581 ;  Russell  v.  Common- 
wealth,  7  S.  &  k.  (Pa.)  489 ;  ///  re  Bloom,  53 
Mich.  597 ;  Ex^,  KoberU,  9  Nev.  44 ;  People 
V.  Forbes,  22  Cal.  135;  Exp.  Dalton,  49  Cal. 
463;  Exp.  Fry,  3  Mackey  (D.  C),  135.  See 
Gregory  v,  K.,  1  j  Q.  B.  974 ;  Mims  v.  State, 
26  Minn.  498;  Barnes  v.  State,  19  Conn. 
398.  Compare  People  v.  Liscomb  (Tweed's 
Case),  60  N.  Y.  559;  Miller  i/.  Allen,  11 
Ind.  389;  Kennedy  v.  Howard,  74  Ind.  87; 
James  a/.  Ward,  2  Met.  (Ky.)  271 ;  Baker 
V.  State,  1 1  Tex.  App.  262 ;  Exp,  Meyers, 
44  Mo.  279 

Where  the  sentence,  as  shown  by  the 
record,  is  to  imprisonment  "for  a  further 
term  of  \tx\  years,  to  commence  at  the  ex- 
piration of  the  sentence  aforesaid,"  and 
there  is  nothing  in  the  record  showing  to 
what  the  term  "  aforesaid  **  relates,  such 
judgment  and  sentence  will  be  reversed  for 
uncertainty.  Williams  v.  State,  18  Ohio 
St.  46.  See  In  re  Jackson,  3  MacArthur 
(1).  C),  24. 

Where  the  defendant  is  convicted  of 
several  offences  under  different  counts  of 
the  same  indictment,  it  is  error  to  render 
judgment  ordering  imprisonment  of  the 
defendant  a  gross  numljer  of  days  in  all. 
It  should  fix  the  imprisonment  for  a  speci- 
tied  number  of  days  on  each  count  on 
which  conviction  is  had,  the  imprisonment 
on  several  counts  to  commence  at  the 
expiration  of  each  preceding  term.  Mar- 
tin V,  People,  76  III.  499;  Mullinix  v.  Peo- 
ple, 76  HI.  211;  Fletcher  v  People,  81  111. 
116;  Bolun  V.  People,  73  111.  488. 

It  is  erroneous  in  the  judgment  to  fix  th? 
day  and  hour  when  imprisonment  shall 
commence  and  end  under  each  count.  The 
.sentence  to  imprisonment  should  be  for  a 
specified  number  of  days  under  each  count 
ui)on  which  conviction  is  had,  the  impris- 
onment under  each  succeeding  count  to 
commence  w^cn  it  ends  under  the  preced- 
ing one,  without  fixing  the  day  and  hour  of 
any.  Johnson  v.  People,  S3  III.  431.  See 
In  re  Bloom,  53  Mich    597. 

S.  was  convicted  sej^aratelv  in  a  district 
court  of  the  'IVrriforv  of  Utah  on  three 
indictments    un<lcr    that    .seition,  covering 


together  a  continuous  period  of  time,  eack 
covering  a  different  part,  but  the  three 
parts  being  continuous,  the  indictments 
being  found  at  the  same  time,  by  ihe  same 
grand  jury,  on  one  oath  and  one  examma- 
tion,  of  the  same  witnesses,  covering  the 
whole  continuous  time.  One  judgment 
was  entered  on  the  three  convictions.  It 
first  im{x>sed  a  term  of  imprisonment  and 
a  fine.  It  next  imposed  two  further  suc- 
cessive terms  of  imprisonment,  each  to 
begin  at  the  expiration  of  the  last  preced- 
ing sentence  and  judgment,  with  two 
further  fines.  It  set  forth  the  time  cm- 
braced  by  each  indictment,  and  specified 
each  of  the  three  punishments  as  being 
imposed  in  respect  of  a  specified  one  of  the 
indictments.  On  a  petition  to  a  district 
court  of  the  Territory  by  the  defendant  for 
a  writ  of  habeas  corpus,  setting  forth  that 
he  had  been  imprisoned  under  the  judg- 
ment for  more  than  the  term  first  imposed, 
and  had  paid  the  fine  first  imposed,  and 
that  the  other  two  punishments  were  io 
excess  of  the  authority  of  the  trial  court, 
the  writ  was  refused.  On  appeal  to  this 
court,  heldt  {i)  there  was  but  one  entire 
offence  for  the  continuous  time ;  (2)  the  trial 
court  had  no  jurisdiction  to  inflict  a  pun- 
ishment in  res|)ect  of  more  than  one  of  the 
convictions;  (3)  as  the  want  of  jurisdic- 
tion appeared  on  the  face  of  the  proceed- 
ings, the  defendant  could  be  released  from 
imnrisonment  on  a  habeas  corpus ;  (4)  the 
order  and  judgment  of  the  court  below 
must  lie  reversed,  and  the  case  be  remanded 
to  that  court,  with  a  direction  to  grant  the 
writ  of  habeas  corpus  prayed  for.  In  re 
Snow,  120  U.  S.  274. 

Three  separate  ofjfences — but  not  more 
—  against  the  provisions  of  U.  S.  Rev. 
Stat.  §  5480,  when  committed  within  the 
same  six  calendar  months,  may  be  joined; 
and  when  so  joined,  there  is  to  be  a  single 
sentence  for  all.  But  this  does  not  pr^ 
vent  other  indictments  for  other  and  dis- 
tinct offences  under  the  same  statute  coat 
mitted  withiit  the  same  six  calendar  months 
in  re  Henry,  123  U.  S.  372. 

1.  Illinois  Const,  art.  tv.  §§7.8. 

2.  .State  ;'.  Constantine.  42  OhioSt4J7i 
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of  FiibUo  OAeerii, 


_  rp.  Cas.  33.  It  is 
believed  that  the  opinion  of  AfcJlvaine,  y.^ 
in  this  case  is  the  first  expression  of  judi- 
cijU  opinion  on  the  constitutionality  of 
statutory  provisions  for  minority  represen- 
tation. The  point  was  raised  in  two  New 
York  cases,  —  People  v.  Crissey,  91  N.  Y. 
616;  and  Agerstein  v,  Kenney,  7  Am.  & 
Eng.  Corp.  Cas.  677, — but  in  both  cases 
the  court  declined  to  pass  upon  it.  In  the 
latter  case  the  court  said»  speaking  of  the 
constitutionality  of  minority  repre>entation» 
"The  constitutional  question  which  the 
plaintiff  sought  to  raise  by  the  commence- 
ment  of  this  action  is  a  very  grave  and  in- 
teresting one,  and  should  not  be  decided 
in  any  case  unless  properly  presented  and 
necessarilv  involved.  It  need  not  be  de- 
cided in  this  case."  In  the  former  case  the 
court,  referring  to  the  discussion  of  the  same 
constitutional  point  in  the  course  of  the 
argument  by  council,  said,  "  We  ought  not 
to  decide  it.  It  has  a  possible  importance 
beyond  the  issues  involved.  It  touches  the 
question  of  minority  representation  upon 
which  has  been  founded  very  much  legisla- 
tion, and  about  which  there  is  room  for 
difference  and  debate." 

The  constitutional  provision  on  which 
the  court  bases  its  decision  in  this  case  is 
contained  in  §  i  of  art.  V.  of  the  Ohio 
Constitution  of  1851,  entitled  "Elective 
Franchise,"  and  is  to  the  effect  that  every 
duly  qualified  elector  "shall  be  entitled  to 
vote  at  all  elections."  The  entire  section 
read.s  as  follows :  "  Every  white  male  citizen 
of  the  United  States  of  the  age  of  twenty- 
one  years  who  shall  have  been  a  resident 
of  tne  Staie  one  year  next  preceding  the 
eleaion,  and  o(  tne  county,  township,  or 
ward,  in  which  he  resides,  such  time  as  may 
be  provided  by  law,  shall  have  the  Qualifi- 
cations of  an  elector,  and  be  entitled  to 
vote  at  all  elections." 

It  would  seem  that  all  that  the  section 
was  intended  to  provide  for  was  for  the 
fixing  of  the  qualification  of  electors,  and 
if  the  last  clause  in  the  section  was  in- 
tended to  guarantee  any  constitutional  right 
to  qualified  electors,  it  was  merelv  that  of 
equality ;  that  is,  that  all  qualified  electors 
should  have  egttal  Hf^hts  of  voting  at  all 
elections,  and  for  all  officers  to  be  voted 
for.  It  would  seem  clear  that  it  was  not 
intended  to  prohibit  minority  representa- 
tion and  to  give  the  right  to  each  elector  to 
vote  for  all  officers  to  be  elected.  As  the 
court  remarks,  the  subject  of  minority  rep- 
resentation was  probably  not  known .  or 
thought  of  as  a  particular  question  at  the 
time  the  Ohio  Constitution  was  framed 
(1851),  and  hence  it  is  plain  that  the  fram- 
ers  of  that  constitution  did  not  intend  to 
make  any  constitutional  guaranty,  or  pro- 
vision in  the  nature  of  guaranty,  against 
it 


It  is  probable  that  the  framer?  of  the 
constitution  contemplated  that  alt  officers 
to  be  voted  for  should  be  voted  for  by  each 
elector,  and  that  a  plurality  of  votes  should 
elect ;  but  is  there  any  thing  in  the  consti- 
tution that  amounts  to  a  guaranty  that  the  ^ 
majority  or  plurality  shall  in  every  case 
have  the  absolute  right  to  elect  every  officer 
to  be  voted  for?  It  would  seem  not.  In 
certain  cases  the  constitution  contains  ex- 
press provi!»ions  as  to  the  modes  in  which 
officers  shall  be  elected.  Thus,  §  3  —  of 
art.  HI.  provides  that  a  plurality  shall  elect 
the  executive  officers  of  the  State  (gov- 
ernor, lieutenant-governor,  etc).  In  the 
case  of  representatives,  however,  the  con- 
stitution is  not  at  all  explicit;  S  2,  art.  II. 
merely  provides  that  they  shall  be  elected 
by  the  electors  in  their  respective  districts. 
Under  this  provision  it  would  seem  that 
the  legislature  might  by  statute  require 
that  a  majority  vote  or  even  a  two-thirds 
vote  was  necessary  to  elect,  and  in  case  that 
the  requisite  number  of  votes  were  not 
attained  by  any  candidate  that  the  election 
might  be  thrown  open  to  the  house.  Yet 
such  legislation  would  have  the  effect  of 
defeating  the  will  of  the  majority  in  many 
cases,  as  where  in  a  given  district  one  party- 
was  in  the  predominance  but  not  sufficiently- 
80  to  elect  their  man,  and  in  the  house  the 
opposite  party  was  in  the  majority.  The 
provisions  of  the  constitution  in  relation 
to  apportionment,  art.  XL,  would  seem  to- 
prohibit  any  minority  n  presentation  in  the 
case  of  representatives. 

As  to  the  validity  of  minority  representa- 
tion under  the  New  York  Constituiicm  of 
1881,  the  case  is  more  difficult.  §  i  of 
art.  II.,  after  fixing  the  qualifications  of  an 
elector,  goes  on  to  provide  that  he  "  >hall 
be  entitled  to  vote  ...  for  all  officers  that 
now  are  or  hereafter  may  be  elected  by  the 
people." 

At  the  time  this  constitution  was  being 
framed,  the  theory  of  minority  representa- 
tion bad  been  in  practical  operation  in  the 
State  of  Illinois  for  several  years  under 
the  provision  of  the  constitution  of  1870* 
[art.  IV.  §§  7,  8],  and  was  well  knuwn 
to  legislators  as  a  practical  system  of  rep- 
resentat'on.  Moreover,  the  language  of 
the  constitution  seems  to  be  an  almost  ex- 
press prohibition  of  minority  representa- 
tion. Still,  even  as  to  this  constitutional  pro- 
vision, it  wi  >ukl  seem  that  it  might  be  argued 
with  much  force  that  it  intended  to  provide 
for  equal  rights  of  voting,  rather  than  to 
prohioit  minority  representation.  It  is  to 
be  noticed  that  the  system  of  minbriiy  rep- 
resentation provided  for  b)r  §§  7,  8,  art. 
IV.  of  the  Illinois  Constitution  of  1870,  is. 
different  from  that  adopted  by  the  statute 
held  unconstitutional  in  the  principal  case. 
§§  7,  8,  art.  IV.  of  the  Illinois  Consti- 
tution provide   that  three  representatives- 
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2.  In  Private  Corporations.  —  It  is  provided  by  several  State 
constitutions  that  in  the  election  of  directors,  etc,  of  a  private 
corporation,  the  voting  power  of  each  stockholder  shall  be  the 
number  of  shares  he  owns  multiplied  by  the  number  of  directors 
to  be  elected,  and  that  he  may  divide  this  power  among  as  many 
candidates  greater  than  the  whole  number  to  be  elected,  and  in 
such  proportions  as  he  shall  see  fit.^ 

CTJBATOB.  (See  Civil  Law.)  —  The  committee  of  the  estate  of 
a  minor,  spendthrift,  imbecile  or  absent  person.* 

CUBE.  (See  Verdict;  Pleading.)  —  The  care  of  souls;  spir- 
itual charge;*  the  ordinary  duties  of  an  officiating  clergyman.* 


shall  be  elected  in  each  district,  and  that, 
•*ln  all  elections  of  repre>entatives  afore- 
said, each  qualified  voter  may  cast  as  many 
voUiifor  one  candidate  as  there  are  repre- 
seniaiives  to  be  clecied,  or  may  distribute 
the  same,  or  equal  pans  thereof,  among  the 
candidates,  as  he  bhali  see  hi ;  and  the  can- 
didate highe'^t  in  votes  shall  be  declared 
elected."  In  the  statute  in  question  in  the 
principal  case  each  voter  was  entitled  to 
vote  for  only  two  of  a  board  of  officers,  and 
the  ^tatute  was  held  unconstitutional  as  in- 
fringini^on  the  right  of  voters  to  vote  for 
alt  tilhcers  lo  be  elected,  iiut  a  provision 
simil.ii  to  that  of  the  IllmMis  Constitution 
would  not  come  under  this  objection,  as 
each  niemher  would  be  entitled  to  vote  for 
all  the  members  of  the  board  if  he  chose. 
Yet  of  course  the  purpose  and  result  of 
provisions  like  that  in  the  statute  in  ques- 
ti<m.  and  of  those  like  that  in  the  Illinois 
Constitution,  are  identical ;  i  e.,  to  give  rep- 
resentation to  the  minority. 

1.  Such  a  provision  is  contained  in  the 
following  State  constitutions:  Iliinors 
(1870).  art.  XI.  §  3;  Pennsylvania,  art. 
XVI.  §4;  West  Virginia  (1872),  art.  XI. 
§4;  Nebraska  (1875),  art.  ^'-I  Miscella- 
neous Corporations.  §  5;  Missouri  (1875), 
art.  XIII.  §6;  California,  art  Xlt.  §  12. 

It  is  hekl  that  >»uch  provisions  are  uncon- 
stitutional as  impairing  the  obligation  of 
contract  and  infringing  on  vested  rights,  as 
far  as  they  concern  c«>rj)orations  chartered 
before  the  adoption  of  the  Constitution. 
In  the  case  of  Havs  v.  Commonwealth  of 
Pennsylvania,  82  Pa.  St.  518,  it  was  held 
that  the  constitutional  provision  allowing 
cumulative  voting  (Constitution  of  Penn- 
sylvania, 1874,  art.  XVI.  §  4),  if  it  applied 
to  existinij  corporations,  was  void,  as  within 
the  constitutional  inhibition  against  impair- 
ing the  obligation  of  contracts.  The  court 
savs,  '*  Now,  whilst  it  cainiot  be  said  that 
this  would  not  be  ;in  alteration  in  the  terms 
of  the  charter,  it  is  nevertheless  urged  that 
it  is  a  mere  regulation  of  the  right  of  suf- 
frage in  corporations,  but  affects  the  vested 
rights  of  no  ow^.     liut  if  it  be  not  a  vested 


right  in  those  who  own  a  major  part  of  the 
stock  of  the  corporation  to  elect,  if  they 
see  proper,  every  member  of  the  board  of 
directors,  I  would  like  to  know  what  a 
vested  right  means?"  The  ca.sc  of  The 
Stale  V*  Green,  78  Mo.  188;  s.  c,  8  Am. 
&  £ng.  Corp.  Cas.  322,  is  a  similar  dccis" 
ion  as  to  the  constitutional  provision  of 
the  State  of  Missouri,  providing  for  cumu- 
lative voting  in  private  corporations.  Con- 
stitution of  Mis>ouri  (1875),  art.  XII.  §  6. 

In  Wright  7\  Central  California  Colony 
Water  Co.  (Cal.),  13  Am.  &  Eng.  Corp. 
Cas.  89,  it  was  held  that  um'er  section  12 
of  article  XII.  of  the  Constitution,  each 
qualified  stockholder,  present  at  an  elec- 
tion for  directors  of  a  corporati<m,  has  the 
right,  in  exercising  his  power  of  voting  for 
directors,  to  vote,  at  one  time,  the  whole 
number  of  shares  in  his  name,  for  the 
whole  numl>er  of  directors  to  be  elected, 
or  to  cumulate  his  shares  by  voiii  g  for  one 
candidate  for  director  as  many  votes  as 
shall  equiil  the  number  ot  his  shares  mul- 
tiplied by  the  number  of  directors  10  be 
elected,  or  by  distributing  them,  upon  the 
same  principle,  among  as  many  candidates 
for  directors  as  he  shall  think  ifit.  And  ao 
election  at  which  the  stockholders  are  de- 
nied the  right  to  thus  cumulate  their  votes, 
is  illegal,  and  will  beeiet  aside. 

In  Pierce  v.  Commonwealth,  104  Pa.  Sl 
150 ;  s.  c ,  13  Am.  &  Eng.  R.  K.  Cas.  74,  it 
was  held  that  article  16,  section  4.  of  the 
Constitution  of  Pennsylvania,  providing  for 
cumulative  voting  for  directors 4>t  corpora- 
tions, is  not  merely  directory,  and  does  not 
require  legislation  to  give  it  effect. 

2.  Just.  Inst.  I.  23;  I  Bla.  Com.  460; 
Adams'  Glos. 

'I'he  term  has  been  adopted  in  Missouri 
to  apply  to  the  guardian  of  a  ward's  estate, 
as  distinguished  from  the  guardian  of  his 
person.     Duncan  v.  Crook,  49  Mo.  lid 

3.  Webster. 

4.  Houv.  L.  D. 

A    mere    **  licensed    preacher  *"  of  the 
Methodist   Church   is    not   authorized   to 
perform  a  marriage  ceremony  by  a  statute 
50 


CURIOSITY— CURRENCY,    CURRENT— CURRICLE. 

CUBIOSITT.  —  See  notes  to  Cabinet  and  Collection. 

CTTSRENCT,  CTJREEIIT.  (See  Bills  and  Notes  ;  ^  Com ; 
Money;  Tender.)  —  The  term  currency  is  commonly  used  to  in- 
clude whatever  passes  among  the  people  for  money,  both  coin 
and  bank  notes,  or  other  paper  money  issued  by  authority,  and 
which  continually  pass  as  and  for  coin.*  It  is  sometimes,  however, 
conrined  to  the  substitutes  for  coin, — bank  and  treasury  notes, 
which  circulate  in  the  community  as  money.* 

Current  money  is  lawful  money.  Tender  money,*  current 
notes,  funds,  etc.,  are  those  which  circulate  in  the  community  as 
money.* 
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l^ivtng  power  to  do  so  to  "  all  regular  min- 
isters of  the  gospel  of  every  denomina- 
tion haying  the  cure  of  souls."  Whether 
a  "  local  preacher  "  is  within  the  act,  cannot 
be  said  generally.  **  It  is  not  supposed 
that  the  cure  of  souls,  as  used  in  the  act, 
implies  a  necessity  that  the  minister  should 
be  the  incumbent  of  a  church  living,  or  the 
pastor  of  any  congregation  or  congrega- 
tions in  particular.  Hut  those  terms  im- 
port that  the  person  is  to  be  something 
more  than  a  minister  or  preacher  merely, 
and  that  he  has  a  faculty,  according  to  the 
constitution  of  his  church,  to  celebrate 
matrimony,  and,  to  some  extent  at  least, 
has  the  power  to  administer  the  Christian 
sacraments,  as  acknowledged  and  held  by 
the  church."  Slate  v.  Bay,  13  Ired.  L.  (N, 
Car.)  289. 

1.  Vol.  ii.  p.  326, 

2.  Whar.  L.  L.  ;  Bouv.  L.  D. ;  C.  F.  &  M. 
Ins.  Co.  V.  Keiron,  27  III.  501 ;  Webster  v, 

-Pierce,  35  III.  158;  Cockrillj^.  Kirkpatrick, 
9  Mo.  701 ;  Dugan  v.  Campbell,  i  Ohio, 
115;  Lackey  t/.  Miller,  Phil.  L.  (N.  Car.) 
26;  Lampton  v.  Haggard,  3  Mon.  (Ky.) 
149;  Pilmer  V.  Bank,  16  la.  323;  Butler  z'. 
Paine,  8  Minn.  329.  In  the  last  case,  cur- 
rency was  said  to  be  monev ;  but  in  Gris- 
wola  V.  Hepburn,  2  Duval  (Ky.),  33,  it  was 
held  not  to  be  necessarily  so,  but  that 
"whatever  circulates  conventionally  on  its 
credit  as  a  medium  of  exchange,  whether 
it  be  bank  notes,  bills  of  exchange,  or  gov- 
ernment securities,  being  thus  practically 
current,  is  properly  current." 

"  The  word  currency  is  far  from  having 
a  settled,  fixed,  and  precise  meaning ;  and, 
even  if  it  had  such  a  meaning  in  general,  it 
might  acquire  in  certain  localities,  or  among 
certain  classes,  a  different  signification;" 
and  evidence  is  admissilile  to  show  its 
peculiar  meaning  at  the  time  and  place  of 
drawing  a  draft  in  which  the  word  occurs. 
Pilmer  v.  Bank,  16  la.  323.  The  contrary 
of  this  is,  however,  lulU  in  nearly  all  of  the 
\  cited. 


8.  M.  &  F.  Ins.  Co.  v.  Tincher,  30  111. 
399;  0.sgood  V,  McConnell,  32  111.  75; 
Coflfin  I'.  Hill,  I  Heisk.  (Tenn.)  385;  Duirs 
Case,  25  Gratt.  (Va.)  065;  State  v.  Castings 
23  La.  Ann.  609;  Hulbert  v.  Carver,  57 
Barb.  (N.  Y.)  62;  s.  c,  40  Barb.  24  c. 
Both  the  general  and  the  restricted  signin- 
cation  are  recognized  in  Phelps  v.  Town, 
14  Mich.  379.  "In  currency,"  by  general 
usage  among  merchants  and  bankers,  means 
in  notes  current  in  the  community,  and  is 
in  contra  distinction  to  "  in  specie,"  which 
means  in  coin.  Trebilcock  v.  Wilson,  12 
Wall.  (U.  S.)  657. 

The  term  will  not  include  depreciated 
bank  notes*  C.  F.  &  M.  Ins.  Co.  v.  Kciron, 
■27  111.  501 ;  M.  &  F.  Ins.  Co,  v,  Tincher^ 
30  111.399;  Osgood  r.  McConnell,  32  111. 
75;  contra^  Coffin  v.  Hill,  i  Heisk.  (Tenn.) 

385- 

"  United  States  currency,"  as  the  subject 
of  larceny,  embraces  treasury  notes  and 
national  bank  note.s.  DulTs  Case.  25 
Gratt.  (Va.)  965;  State  v.  Casting,  23  La. 
Ann.  609. 

"Greenback  currency"  means  United 
States  legal  tender  note's  only,  and  does  not 
include  national  bank  notes.  Burton  v. 
Brooks,  25  Ark.  215. 

4.  Bouv.  L.  I).;  Bainbridge  v.  Owen,  2 
J.  J.  Marsh.  (Kv.)  464;  Wharton  v.  Morris, 
I  ball.  (Pa)  124;  Lee  v,  Biddis,  1  Dall. 
(Pa.l  175.  And  see  articles  on  MoNky  and 
Tkndkk. 

6.  Baker  v.  Jordan,  5  Humph.  (Tenn.) 
■485;  Moore  v.  Gooch,  6  Heisk.*  (  I'enn.) 
104;  Osgood  V.  McConnell,  32  III.  75. 
The  test  of  currency  is  not  convertibility. 
Stalworth  v,  Bliim,  41  Ala.  321  ;  foutra^ 
Fleming  7'.  Nail,  i  Tex.  246;  Williams  v. 
Annis,  30  Tex.  37. 

6.  It  appeared  in  evidence  that  the  plain- 
tiff had  made  a  written  application  to  the 
defendants  for  insurance  "  on  merchan- 
dise "  to  be  laden  on  board  the  "  Mar- 
garet," on  a  voyage  to  New  Orleans  ;  that 
he  did  nut  specify  the  merchandise  to  be 


057 


DtfiniUoa.  CURTESY.  S«qiiifitet  at  O0UM&  Law. 

CUETEST. 

1.  Definition,  958.  j.  Curtesy  Consummate^  ^y. 

a.  Requisites  at  Common  Law,  958.        3.  In    what    Property    doea   Cortesjr 

{a)  Marriaf^e^  959.  exist,  964. 

\b)  Seisin,  959.  {a)  Equitable  Estates,  965. 

/.  Kemainder,  961.  \b)   IVi/e's  Separate  Estate^  965. 

(()  Birth,  ^\.  4.  How  barred,  9G6. 

(d)  Death  of  Wife,  962.  5.  Curtesy  by  Statutes,  966. 

2,  Curtesy  Initiate,  962.  (tf)  Married  Women  Acts,  967. 

a.  Not  a  Vested  Rights  963. 

1.  Definition.  —  Tenancy  by  the  curtesy  is  an  estate  for  life, 
created  by  the  act  of  the  law.  When  a  man  marries  a  woman, 
seised,  at  any  time  during  the  coverture,  of  an  estate  of  inheritance, 
in  severalty,  in  coparcenary  or  in  common,  and  hath  issue  by  her 
born  alive,  and  which  might  by  possibility  inherit  the  same  estate 
as  heir  to  the  wife,  and  the  wife  dies  in  the  lifetime  of  the  hus- 
band, he  holds  the  land  during  his  life  by  curtesy.^ 

2.  Seqniflites  at  Common  Law.  —  To  entitle  a  husband  to  a  tenancy 
by  the  curtesy,  four  requisites  must  exist ;  viz.,  there  must  be  a 
legal  marriage ;  there  must  be  seisin  by  the  wife  during  coverture; 
there  must  be  issue  capable  of  inheriting  the  estate;  the  wife 
must  be  dead.* 

shipped,  nor  was  he  required  by  the  com-  married  woman  of  land  held  by  her 
pany  so  to  do.  Upon  this  application,  an  to  her  sole  and  separate  use,  entitle  her 
insurance  was  effected  at  three  per  cent,  husband,  after  her  death,  to  an  estate  by 
Under  the  policy,  the  plaintiff  claimed  the  the  curtesy  therein.  Comer  v,  Cham- 
value  of  a rMrr/r/f*,  which,  by  the  perils  of  berlain,  6  Allen  (Mass.),  166;  Stewart?, 
the  seas,  had  sustained   damages  beyond  Ross,  50  Miss.  776. 

fifty  per  cent,  and  had  been  sold,  after  sur-       "  If  a  man  taketh   a  woman,  seised  of 

vey,  for  the  Ijenefit  of  the  concerned,     it  ands   in  fee,  and  is  disseised  and  then 

also  appeared  in  evidence  that  three  pe.  have  issue,  and  the  wife  die,  he  shall  enter 

cent  was  the  common  sea-risk  on  goods,  and  hold  by  the  curtesy.  So  if  he  hath  issue 

wares,  and  merchandise,  and  that  carriages  which   dieth    before    the    descent.**    Ld. 

and  household  furniture  could  not,  at  that  Coke,  i  Inst.  30  a. ;  Jackson  v.  Johnson,  5 

time,  have  been  insured  under  from  twelve  Cowen  (N.  V.),  74,  95;  s.  c,  15  Am.  Dec. 

to  twenty  per  cent,  on  account  of  the  in-  433;  Guionz'.  Anderson,  8  Humph.  (Tenn.) 

creased  risk  from  the  nature  of  the  sub-  307. 

ject,  and  that  such  insurances  always  con-  Where  an  illegitimate  child  under  a 
tained  an  express  exemption  from  partial  statute  becomes  legitimated  by  the  sub- 
losses.  Duplanty  1*.  Insurance  Co.,  Anthon  sequent  marriage  of  the  parents,  the  father 
<N.  Y.),  1 57.  will  be  entitled  to  an  estate  by  the  curtcs)* 

1.  4  Kent's  Com.  13th  ed.  25;  Litt.  §  at  the  death  of  the  mother,  although  no 
35;  I  Hishop  M.  W.  §  473;  2  Blackst.  other  issue  was  bonu  Hunter  p.  Whit- 
126;  Heath  7'.  White,  5  Com.  228;  Raw-  worth,  9  Ala.  965. 

lings  V.   Adams,  7  Md.  26;  Carrington  v.  Where  the  wife  has  no  seisin  in  fact  in 

Richardson,  79  Ala.  loi,  104.  the  land  in  her  lifetime,  the  husband  is 

2.  Jackson  v.  Johnson,  5  Cow.  (N.  Y.)  not  entitled  to  curtesy  in  it.  Carpenter?. 
74,  95,  102;  s.  c,  15  Am.  Dec.  433;  Hun-  Garrett,  75  Va.  129. 

tor  V.  Whitworth,  9  Ala.  967  ;  Furguson  v.  Where  there  is  no  issue,  there  can  exist 

Tweedy,  43  N.  Y.  543 ;  Stewart  r.  Ross,  50  no  right  to  curtesy.    Winkler  w.  Winkler, 

Miss.  776;  Monroe  v.  Van  Meter,  100  III.  18  W.  Va.  ^55. 

347 ;  Wheeler  v.  Hotchkiss,  10  Conn.  225;  '  An  alien  is  not  entitled  to  take  as  tenant 

Withers  v.  Jenkins,  14  S.  Car.  597 ;  Mc-  by  the  curtesy.      Hatfield  v.  Snedcn,  54 

Daniel  v.  Grace,  15  Ark.  465;  Carpenter  zt,  N.  Y.  280;  Reese  ».  Waters,  4  W.  &  S. 

Garrett, 75  Va.  129,  133;  Winkler r.  Wink-  (Pa.)   145;   Copeland  v.  Sands,  i  Jones 

ler,  18  W.  Va.  455.  (N.  Car.)  7a 

The  four  requisites  need  not  all  exist  at  Not  even  where  he  has  declared  his  inten- 

the   same  time.    So  will  the  birth  of  liv-  tion  to  become  a  citizen.     Foss  ».  Cri«^ 

ing  children,  after    the  conveyance  by  a  20  Pick.  (Mass.)  121. 
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Aeqaitites  at  Common  Law.  CURTESY,  ICamago  —  Sefcrin. 

(a)  Marriage.  —  The  marriage  must  be  a  lawful  one;  though,  if 
it  be  a  voidable  one,  it  will  give  curtesy,  unless  it  is  actually 
avoided  during  the  life  of  the  wife.  It  cannot  be  declared  void 
afterwards.* 

{b)  Seisin.  —  To  entitle  the  husband  to  an  estate  by  the  curtesy 
in  the  real  property  of  his  wife,  she  must  have  been  seised  of  it 
during  coverture ;  but  it  is  not  necessary  that  she  should  be  seised 
of  it  at  the  time  of  her  death,  or  at  the  time  of  the  birth  of 
issue.* 

1.  I  Washb.  on  Real  Prop.  5th  ed.  172  ;   (N.  Car.)  12;  Spencer  v.  Spencer, 3  Jones, 
Stewart  on  Husband  and  Wife,  §  153.  Eq.  (N,  Car.)  404;  Poston  v.  Gille.«ipie,  5 

The  marriage  must  exist  at  the  time  of  Jones,  £q.  (N.  Car.)  258 ;  Goodson?/.  Whit- 
the  death  of  the  wife.  A  divorce,  a  vitv-  field,  ^  Ired.  Ea.  (N.  Car.)  163;  Strong  ». 
cuio^  will  destroy  the  husband's  right  to  Menzies,  6  Irea.  £q.  (N.  Car.)  544;  Tis- 
curtesy.  Wheeler  v.  Hotchkiss,  10  Conn,  dale  z^  Bailey,  6  Ired.  Eq.  (N.  Car.)  358; 
22 J ;  Mattocks  v.  Stearns,  9  Vt.  326.  Williams  v.  Carle,  10  N.  J.  Eq.  543;  Rob- 
But  in  Alabama  a  decree  of  divorce,  a  inson  v.  Buck,  71  Pa.  St.  386. 
mensa  et  ihoro^  against  the  husband  will  be  The  seisin  must  be  actual.  Actual 
no  bar  to  his  right  to  curtesy.  Smoot  v.  seisin,  or  seisin  in  fact,  means  possession 
Lecatt,  I  Stew.  (Ala.)  590.  of  the  freehold  tnr  the  peMs posit io  of  one's 

2.  Mercer  v.  Seldon,  1  How.  (U.  S.)  37  ;  self  or  one's  tenant  or  agent ;  or  by  con- 


McDaniel  v,  Grace,  1 5  Ark.  465 ;  Withers  struction  of  law,  as  in  case  of  a  common^ 
7'.  Jenkins,  14  S.  Car.  597;  Upchurch  v.  wealth's  grant,  a  conveyance  under  the 
Anderson,  59  Tenn. 410;  Haynes «/.  Bourn,    statute  of  uses;    or  of  grant  or  devise 


42  Vt.  686;  Jackson  v,  Johnson,  5  Cow.  where  there  is  no  actual  adverse  occupancy. 

(N.  V.)74;  Comer z'.  Chamberlain, o  Allen  Carpenter  v.  Garrett,  7 j  Va.  129;  Mercer 

(Mass.),  166.  V.  Selden,  i  How.  (U.  S.)  37,  54;  Haynes 

A  father,  who  was  tenant  by  the  curtesy,  v.  Bourn,  42  Vt  686;  Eurguson  v.  Tweedy, 

sold  his  interest  in  his  deceased  wife *s  lands,  43  N.   Y.  543  ;   Gibbs  v,   Esty,   22   Hun 

and  at  the  same  time,  as  guardian  of  his  (N.  V.),  266;  Jackson  if.  Johnson,  5  Cow. 

children,  sold  their  interest  under  an  order  (N.  V.)  74,  90;  s.  c,  15  Am.  Dec.  433; 

of    the  probate   court,  and   invested  the  Bush  r.  Bradley,  4  Day  (Conn.),  298;  Qrr 

whole  proceeds  in  other  lands,  and  took  v.  Hollidays,  9  B.  Monr.  (Ky.)  59;  Adams 

the  deed  to  himself  as  guardian  of  the  chil-  v.  Logan,  6 T.  B.  Monr.  (Ky  )  179;  Petty  7/. 

dren,  and  look  possession,  made  valuable  Malicr,  15  B.  Monr.  (Ky.)  591 ;  Stinebaugh 

improvements  on  it,  and  received  the  rents  v.  Wisdom,  13  B.  Monr.  (Ky.)  467  ;  Van- 

and  profits  for  many  years,  and  maintained  arsdall   v.  Fauntleroy,  7   B.  Monr.  (Ky.) 

his  children.    When  his  daughter  had  mar-  401  ;  Stevens  v.  Smith,  4  J.  J.  Marsh.  (Ky.) 

ried,  she  brought  ejectment  against  him  for  64 ;  s.  c,  20  Am.  Dec.  205. 
her  interest  in  the  land.     He  set  up  the        G.  died  in  1845  intestate,  leaving  a  wid- 

above  facts,  and  asked  to  hold  the  land  for  ow  and  eight  children,  all  but  one  infants, 

his  life  in  lieu  of  the  tract  sold  in  which  he  By  the  law,  as  it  then  was,  until  dower  was 

had  curtesy.    //?/</,  that  he  could  not  have  assigned  to  the  widow,  she  was  entitled  to 

curtesy  in  the  last  tract,  because  his  wife  remain  in  the  mansion-house  and  the  mes- 

was  never  seised  of  it.    Bogy  t/.  Roberts,  48  suage  and   plantation   thereto  belonging. 

Ark.  17.  without   being   charged  with  paying   the 

A  female  of  full  age,  owning  land,  sold  it  heir  any  rent  for  the  same.  Dower  was 
by  verbal  contract,  received  the  price,  put  never  assigned  to  the  widow ;  and  she 
the  purchaser  in  possession,  but  failed  to  remained  m  possession  of  the  mansion- 
convey  until  she  became  a  femt  c<n>frt  and  house  and  plantation  until  her  death  in 
had  issue  born  alive,  when  her  husband  1866,  cultivating  and  renting  out  the  land 
united  with  her  in  a  conveyance  to  the  pur-  in  her  own  name,  and  using  and  disposing 
chaser.  Held^  that  the  husband  was  not  of  the  profits  at  her  own  pleasure,  her  chil- 
tenant  by  the  curtesy.  Welch  v.  Chandler,  dren  being  with  her  and  supported  by  her 
13  B.  Monr.  (Ky.)  420.  until  their  death  or  marriage.     H.,  one  o£ 

But  if,  on  the  eve  of  her  marriage,  a  the  daughters,  married  C;  had  ishue  bom 

woman  should  convey  her  real  est.ite  with-  alive,  and  died  in  the  lifetime  of  her  mother, 

out  the  consent  of  tne  contemplated  hus-  Upon  a  bill  by  C.  to  have  curtesy  in  his 

band,  it  is  a  fraud  on  his  rights,  and  void  wife's  share  of  the  land,  held^  the  wife  did 

as  to  him.     Hobbs.7'.  Blandford,  7  T.  B.  not  have  seisin  in  fact  in  the  land  in  her 

Monr.  (Ky.)  473;  Baker  v.  Jordan,  73  N.  lifetime,  and  C.  was  not  entitled  to  curtesf 

Car.  145;  Johnson  v.  i*eierson,6  Jones,  Eq.  in  it.     Carpenter  v.  Garrett,  75  Va.  129. 
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Seisin  in  law  of  the  wife  is  not  sufficient 
to  invest  the  husband  with  an  estate  as 
tenant  by  the  curtesy.  Nothing  short  of 
seisin  in  fact,  or  actual  seisin,  will  affect 
this.  Seisin  in  law  is  a  right  to  the  pos- 
ses ion  of  the  freehold,  when  there  is  no 
adverse  occupancy  thereof,  such  as  exists 
in  the  heir  after  descent  of  lands  upon  him 
before  actual  entry  by  himself  or  his  ten- 
ant. Car|>enter  v,  Garrett,  75  Va.  129; 
Fulton  V,  Johnson,  24  \V.  Va.  95. 

Although  it  is  undoubtedly  the  general 
language  of  the  English  authorities  that 
only  seisin  in  fact  during  coverture  entitles 
the  husband  to  an  estate  by  the  curtesy, 
this  rule,  in  its  literal  strictness,  has  not 
been  adhered  to,  either  in  England  or  in 
this  country.  Jackson  v.  Johnson,  5  Cow. 
(N.  Y.)  74,  97;  a-  c.,  15  Am.  Dec  433; 
Ellsworth  V,  Cook,  8  Paige  (N.  Y.),  643; 
Merritt  v.  Home,  5  Ohio  St.  307, 317 ;  s.  c, 
67  Am.  Dec.  29S ;  Borland  v,  Marshall,  2 
Ohio  St.  3oS;  Bush  r.  Bradley,  4  Day 
(Conn  \t  29S ;  Kline  v,  lieel)e,  6  Conn.  494; 
Wass  V,  Bucknam,  38  iCle.  356;  McCorry 
V.  King,  3  Humph.  (Tenn.)  267 ;  s.  c,  39 
Am.  Dec.  165;  Day  v.  Cochran,  24  Miss. 
261 ;  Stephens  v.  >iume,  25  Mo.  340;  Har- 
vey w.  VVickham,  23  Mo.  112;  Keaume  v. 
Chambers,  22  Mo.  36;  McKee  v.  Cottle, 
6  Mo.  App.  416;  Sioolfoos  V,  Jenkins,  8 
S.  &  R.  (Pa.)  175;  Buchanan  v,  Duncan, 
40  Pa.  St.  82;  Chew  v.  Commissioners,  5 
Rawle  (Pa  ),  160. 

A  husband  may  be  tenant  by  the  cur- 
tesy, though  the  wife  was  never  seised  in 
deed,  either  actually  or  constructively,  and 
though  the  land  was  adversely  held  ciuring 
the  coverture  by  another  person.  Mitchell 
V.  Ryan,  3  Ohio  St.  377. 

The  doctrine  that  there  must  be  seisin 
in  deed  in  the  wife,  only  applies  in  cases 
where  her  title  is  not  complete  before  en- 
try, aa>  where  she  takes  as  heir  or  devisee, 
and  not  where  she  takes  by  a  conveyance 
which  passes  the  legal  title  and  seisin  of 
the  land.  Adair  -'.  Lott,  3  Hill  (M.  Y.), 
182;  Jackson  v.  Joiinson,  5  Cow.  (.V.  Y.) 
74;  Ellsworth  V.  Cook,  8  Paige  (N.  Y.), 
643;  D.ivit  7/.  Mason,  i  Pet.  (U.  S.)  503. 

In  order  to  give  a  right  by  the  curtesy 
in  the  wife's  lands,  it  is  not  sufficient  that 
the  wife  was  seised  of  an  estate  of  inherit- 
ance therein  during  the  coverture.  She 
must  also  have  a  right  to  the  present  pos- 
session of  the  freehold.  Watkins  v,  Thorn- 
ton, II  Ohio  St.  367. 

The  rigid  rules  of  the  common  law  have 
never  been  applied  to  a  wife's  estate  in 
"wild"  or  "waste"  lands  to  enable  her 
husband  to  ac(|uire  a  tenancy  bv  the  cur- 
tesy. Davis  V.  Mason,  i  Pet.  (U.  S  )  503, 
506;  Rarr  v,  Galloway,  i  McLean  (U.  S.), 
416;  Wells  V.  Thompson,  13  Ala.  793; 
s.  c.,  48  Am.  Dec.  76;  McCorry  v.  King,  3 
Humph.  (Tenn.)  267;  s.  c,  39  Am.  Dec. 


165 ;  Tjickson  v,  Sellick,  8  Johns.  (N.  Y.) 
262 ;  Jackson  v,  Johnson,  5  Cow.  (N.  Y.)  74, 
102 ;  Mercer  v.  Selden,  i  How.  (U.S.)  37, 
49 ;  Day  v,  Cochran,  24  Miss.  261 ;  Reaume 
V.  Chaniibers,  22  Mo.  36. 

The  contrary  doctrine  was  held  in  Ken- 
tucky, Neely  v.  Butler,  10  B.  Monr.  (Ky.) 
48;  Stinebaugh  v.  Wisdom,  13  B.  Monr. 
(Kv.)  467. 

If  a  man  have  a  title  of  entry  to  lands, 
but  does  not  enter  for  fear  of  bodily  harm, 
and  he  approach  as  near  the  land  as  he 
dare,  and  claim  the  land  as  his  own,  he 
hath  presently  by  such  claim  a  possession 
and  seisin  in  the  land  as  if  he  had  entered 
indeed.  And,  under  some  circumstances, 
living  within  view  of  the  land  will  give  the 
feoffee  a  seisin  in  deed  as  fully  as  if  he  had 
made  an  entry.  Co.  Litt.  §§  417-419; 
Mercer  v.  Selden,  i  How.  (U.  S.)  37, 
54. 

Possession  by  trustee  has  been  held  to 
be  a  sufficient  seisin.  A  feme  sfiie^  in 
contemplation  of  marriage,  grants  a  term 
of  seventy-five  years  of  her  real  estate  to 
a  trustee  in  trust  for  her  own  use  during 
the  contemplated  coverture.  The  marris^e 
takes  effect,  and  she  has  issue,  but  dies 
before  her  husband.  Held^  that  the  hus- 
band was  entitled  to  a  tenancy  by  the 
curtesy.    Lowry  v.  Steele,  4  Ohio,  170. 

The  possession  of  a  lessee  for  years  is 
so  far  the  possession  of  the  person  entitled 
to  the  inheritance,  even  before  the  receipt 
of  rent,  as  to  entitle  the  husband  to  cur- 
tesy. Jackson  tu  Johnson,  5  Cow.  (X.  Y.) 
74,  98 ;  Ellsworth  v.  Cook,  8  Paige  (N.  Y.), 
643  ;  Powell  V,  GoKSom,  18  B.  Monr.  (Ky.) 
179,  192;  Vanarsdall  v.  Fauntleroy.  7  B. 
Monr.  (Ky.)  401  ;  Lowry  v,  Steele,  4  Ohio, 
170;  Carter  v,  Williams,  8  Ired,  Plq. 
(N.  Car.)  177  ;  Dc  Grey  v.  Richardson,  3 
Atk.  469. 

The  receipt  of  the  rents  and  profits  is 
deemed  a  sufficient  seisin  in  the  wife  to 
entitle  the  husband  to  an  estate  in  the 
land  as  tenant  by  the  curtesy.  Powell  v. 
Gossom.  18  B.  Monr.  (Ky.)  179.  192;  Pitt 
f.  Jackson.  3  Bro.  51 ;  Morgan  v.  Morgan, 
5  Madd.  248. 

The  chief  reason  why  the  husband  is 
required  to  take  the  lands  of  the  wife  in 
actual  possession,  is  to  strengthen  her 
title  to,  and  protect  them  from  adversair 
claims  and  from  a  hostile  possession,  whicn 
might,  by  its  continuance,  endanger  her 
right.s,  all  of  which  is  as  fully  accomplished 
by  the  possession  taken  of  them  by  ihc 
husband*s  vendee  as  it  would  be  by  a  pos- 
session taken  and  held  by  the  husband 
himself.  Vanarsdall  z'.  Fauntleroy,  7  B. 
Monr.  (Ky.)  401. 

Where  a  father  convcN-s  land  to  his  mar- 
ried daughter,  he,  however,  continuing  io 
possession  and  control  of  it  until  her 
death,  but  not  in  hostility  to  her  right,  she 
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I.  Remainder.  —  In  order  to  give  a  right  by  the  curtesy  in  the 
wife's  lands,  it  is  not  sufficient  that  the  wife  was  seised  of  an 
estate  of  inheritance  therein  during  the  coverture.  She  must 
also  have  had  a  right  to  the  present  possession  of  the  freehold 
Hence  it  is  the  well-settled  rule  of  law  that  a  husband  cannot  be 
tenant  by  the  curtesy  of  a  remainder,  expectant  upon  an  estate 
for  life,  unless  the  latter  be  determined  during  the  coverture.* 

{f)  Birth.  —  Without  birth  of  issue,  no  estate  by  the  curtesy 
can  exist.* 


and  her  husband  living  with  the  father  on 
the  land,  her  husband,  after  her  death, 
leaving  a  child  born  alive,  is  entitled  to 
curtesy,  the  iather  being  considered  to 
have  held  the  land  for  her  use.  Sweeney 
V.  Montgomery,  2  S.  Western  Rep.  (Ky.) 
562. 

A  peaceable  possession  under  claim  of 
title,  though  for  less  than  twenty  years, 
when  there  has  been  no  abandonment,  is 
sufficient /rmtf/ir/V  evidence  of  an  estate 
of  inheritance  in  the  wife  to  give  the  hus- 
band a  right  to  an  estate  by  the  curtesy. 
Smooth  7'.  Lecatt,  1  Stew.  (Ala.)  590. 

Possession  of  land  by  the  wife  as  a  co- 
parcener will  be  sufficient.  Land  descended 
to  several  coparceners,  one  of  whom  after- 
ward married,  had  issue,  and  died :  neither 
she  nor  her  husband  had  ever  lived  upon, 
or  exercised  any  act  of  ownership  over,  the 
land,  but  it  remained  in  the  possession  of 
the  other  coparceners.  Held^  that  this  was 
a  sufficient  seisin  in  fact  to  sustain  the  hus- 
band*s  claim  as  tenant  by  the  curtesy.  Carr 
r.  Givens,  9  Bush  (Ky.),  679;  s.  c,  15  Am. 
Rep.  747- 

Hut  a  seisin  as  joint  tenant  is  not  suffi- 
cient. I  Washb.  on  Real  Prop.  (5th  ed.) 
180. 

A  seisin  as  tenant  in  common  is.  i 
Washb.  on  Real  Prop.  (5th  ed.)  182. 

Where  the  wife  has  only  the  right  of  pre- 
emption in  public  lands,  tnis  is  not  such  a 
seisin  as  will  give  her  husband  a  right  to  a 
tenancy  bv  the  curtesy.  McDaniel  v.  Grace, 
15  Ark   465. 

A  decree  of  a  court  settling  the  rights  of 
husband  and  wife  to  the  land  of  the  wife, 
is,  as  far  as  the  husband's  right  to  curtesy 
is  concerned,  equal  to  actual  possession. 
Ellsworth  V,  Cook.  8  Paige  (M.  Y.),  643. 

A  seisin  as  trustee  by  a  wife  of  the  legal 
estate  is  not  sufficient  to  entitle  her  husband 
to  a  tenancy  by  the  curtesy,  even  if  she 
should  become  entitled  to  a  reversion  of  the 
equitable  estate  if  sht  dies  before  the  inter- 
mediate estate  is  determined.  Chew  v. 
Commissioners  of  Southwark,  5  Kawle 
(Pa.),  \(yQ. 

1.  Watkins  v.  Thornton,  11  Ohio  St. 
367;  Stoddard  v.  riil)l)s,  i  Sumner  (U.  S.), 
263;  McKee  z\  Cotlle,  6  Mo.  App.  416; 
Mackey  ?«.  Proctor,  12  V».  Monr.  (Ky.)433; 


Stewart  v,  Barclay,  2  Bush  (Ky.),  550 ; 
Shores  v.  Carley,  8  Allen  (Mass  ),  425; 
Bakers'.  Flournoy,  58  Ala.  630;  Planters' 
Bank  v,  Davis,  31  Ala.  626;  Malone  v, 
McLaurin,  40  Miss.  161 ;  Kedus  v.  Hayden, 
43  Miss.  614;  Prater  v.  Hoover,  1  Coldw. 
(Tenn.)  544 ;  Reed  v.  Reed,  3  Head  (Tenn.), 
491;  s.  c,  75  Am.  Dec.  777;  Orford  v, 
tenton,  36  N.  H.  395 ;  Ferguson  ».  Tweedv, 
43  N.  Y.  C43;  'layloc  v,  Gould,  10  Bart 
(N.  Y.)  38?;  Hitner  r.  Ege,  23  Pa.  St.  w; 
Chew  V.  Commissioners,  5  Rawle  (Pa.), 
160;  Upchurch  v,  Anderson,  59  Tenn.  41a 

Where  a  father  devised  certain  lands  to 
his  wife  until  she  could  raise  money  to  pay 
a  certain  debt,  but  devised  the  land  in  fee  to 
his  daughter,  it  was  held  that  the  daughter 
became  seised,  upon  the  death  of  the  testa- 
tor, so  as  to  make  her  husband  a  tenant  by 
the  curtesy,  though  the  daughter  died  be- 
fore the  particular  estate  of  the  mother  had 
expired.  Robertson  v,  Stevens,  i  Ired.  £q. 
(N.  Car.)  247. 

2.  Winkler  V.  Winkler,  18  W.  Va.  455; 
Ryan  v.  Freeman,  36  Miss.  175;  Day  v, 
Cochiane,  24  Miss.  261. 

The  child  must  be  born  alive;  but,  even 
where  it  dies  immediately  after  birth,  the 
right  to  curtesy  attaches.  Taliaferro  v. 
turwell,  4  Call.  (Va.)  321  ;  Heath  t/.  White, 
5  Conn.  228;  Doe  f.  Killen,  5  Del.  14. 

And  must  have  be<  n  bom  during  the 
life  of  the  mother.  The  birth  of  a  child 
after  the  mother's  death  by  the  Csesarean 
operation,  though  it  be  born  alive,  is  not 
sufficient  to  confer  the  right.  Co.  I.itt.  29 
b. ;  Marsellis  v,  Thalhimer,  2  Paige  (N.  Y.), 
42;  ///  re  Winne,  1  I.ans.  (N.  Y.)  508; 
Ryan  v.  Freeman,  36  Miss.  175 

It  must  have  been  such  a  child  as  by 
possibility  might  have  inherited  the  estate. 
Co.  Litt.  29  b.;  I  Grccnl.  Cruise,  143;  Heath 
%>.  White,  5  Conn.  228;  Day  v.  Cochran,  24 
Miss.  261  ;  Paine's  Case,  8  Kep.  34. 

Where  a  wife  died  intestate,  leaving 
children  by  a  former  husband,  h.ld^  that 
the  surviving  husband  was  entitled  lo  an 
estate  as  tenant  by  the  curtesy,  in  so  much 
of  her  real  estate  as  would  by  law  descend 
to  her  children  of  the  second  marriage. 
KingsJey  v.  Smith,  14  Wis.  360. 

a"  father  left  to  his  three  children  each 
a  lot  of  land  in  fee,  and  added,  "if  cither 
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Cutaqr  Inxtiatt. 


{d)  Death  of  Wife,  —  2.  Curtesy  Initiate.  —  The  right  of  estate 
by  the  curtesy  is  not  complete  before  the  death  of  the  wife, 
although  it  exists  after  marriage,  birth  of  issue,  and  seisin.  It  is 
then  "initiate*"  and  contingent  on  the  death  of  the  wife.* 


oi  these  three  —  M.,  J.,  and  L.  —  should 
die  wUhoat  lawful  heirs  of  their  body,  the 
estate  shall  fall  to  the  other  two;  if  two 
should  die,  their  estate  shall  fall  to  the 
one;  if  the  one  should  die  without  heirs, 
the  estate  shall  be  equally  divided  between 
C.*s  and  A.'s  heirs."  Two  of  the  children 
died  unmarried,  before  the  father.  The 
other  one  died  afterward,  but  left  no  issue, 
although  she  had  one  child  born  alive. 
Held^  Hiat  her  husband  had  an  estate  by 
the  curtesy  in  the  three  lots.  Crumley  r. 
Deake,  8  Baxt.  (Tenn.)  361. 

A  wifc*s  declarations,  made  shortly  after 
birth  of  child,  that  it  had  been  bom  alive, 
are  not  competent  evidence  to  establish  her 
husband's  title  to  an  estate  by  the  curtesy, 
(rardner  v.  Klutts,  8  Jones,  L.  (N.  Car.) 
375;  s.  c,  80  Am.  Dec.  331. 

in  Pennsylvania^  by  statute,  the  birth 
of  issue  is  no  more  required.  Lancaster 
Bank  v,  Stauffe'r,  10  Pa.  St.  399;  Dubs  v. 
Dubs,  31  Pa.  St.  154.  See  also  statutes  of 
Ohio  and  Oregon^  and  Kingsley  v.  Smith, 
14  Wise.  390. 

1.  Rice  V,  Hoffman,  35  Md.  344 ;  Foster 
7'.  Marshall,  22  N.  H.  491 ;  Winne  v. 
Winne»  2  Lans.  (N.  Y.)  21 ;  Schermerhorn, 
V.  Miller,  2  Cow.  (N.  Y.)  439;  Wilson  v. 
Arentz,  70  N.  Car.  670 ;  Porter  v.  Porter, 
27  Gratt.  (Va.)  599;  Chambers  v,  Handley, 
3  J.  J.  Marsh.  (Ky.)  98.  See  Denny  v, 
McCabe,  35  Ohio  St.  576. 

A  tenancy  by  the  curtesy  initiate  is 
both  salable  and  assignable.  Briggs  v. 
Titus,  13  R.  I.  136. 

The  right  to  curtesy  initiate  is  assign- 
able by  the  husband  for  the  benefit  of  his 
creditors  in  insolvency  proceedings.  So, 
in  land  devised  in  trust  to  pay  the  income 
to  the  testator's  wife  for  life,  and  at  her 
decease  to  convey  the  remainder  to  such  of 
his  children,  or  their  issue,  as  shall  survive 
her,  the  husband  of  a  daughter  of  the  tes- 
tator, after  issue  born  alive,  has  an  equita- 
ble tenancy  by  the  curtesy,  which  will 
]»;iss  by  an  assignment  of  his  projjerty 
under  the  insolvent  law  during  the  life  of 
the  testator's  widow.  Gardner  v.  Hooper, 
3  (iray  (Mass.),  39S;  Mechanics'  Bank  r. 
VVilliams,  17  Pick.  (Mass.)  438;  Wickcs 
7 .  Clarke,  8  Paige  (N.  Y.),  161 ;  Van  Duzer 
V.  Van  Duzer,  6  Paige  (N.  Y.),  366. 

The  interest  of  the  husband  is  a  legal 
estate :  it  is  a  freehold  during  the  lives  of 
himself  and  wife,  with  a  freehold  in  re- 
mainder to  himself  for  life,  as  a  tenant  by 
the  curtesy,  and  a  remainder  to  the  wife 
and  hi<  hciris,  in  fee.     Il  is  a  certain  and 
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determinate  interest,  whose  value  may  be 
easily  ascertained  by  reference  to  well- 
known  rules.  It  is  in  every  sense  his 
'*  land,"  and  liable  to  respond  lor  his  debts. 
It  may  be  barred  by  the  statute  of  limita- 
tions.^ Canby  v.  Porter,  12  Ohio,  79.  Sec 
Melvin  v.  Proprietors  of  Locks  and  Canals, 
16  Pick.  (Mass.)  161 ;  Lang  v.  Hitchcock, 
99  111.  S50 }  Rose  V.  Sanderson,  38  111.  247 ; 
Shortail  v.  Hinckley,  31  III.  219;  Jacobs r>. 
Rice,  33  111.  369;  Kibbie  ?^' WUliams,  5S 
111.  30;  Clark  V,  Thompson,  47  111.  25; 
Cole  V.  Van  Riper,  44  111.  58, 66;  Winkler 
V.  Winkler,  18  W.  Va.  455;  Day  r.  Cochran. 
24  Miss.  261 ;  Plumb  v.  Sawyer,  21  Conn. 
3^1;  Roberts  v.  Whiting,  16  Mass.  185, 
189;  Mattock  V.  Steams,  o  Vt.  326. 

A  mortgage  by  husbana  and  wife,  of  the 
wife's  real  estate  for  the  husband*s  debts, 
though  held  void  as  to  the  wife,  passes  the 
husband's  interest  as  tenant  by  the  curtesy. 
Central  Bank  v.  Copeland,  18  Md.  305; 
Boykin  v.  Rain,  28  Ala.  332.  See  Lang  v. 
Hitchcock,  99  III.  sjo,  553. 

A  wife  mortgagecf  her  private  property, 
her  husband  joining  her.  The  proceeds 
were  used  by  the  husband  for  his  own  pur- 
poses exclusively,  without  accounting  to 
his  wife,  after  which  he  assigned  all  his 
property  to  his  creditors.  At  the  wife's 
death,  her  mortgaged  property  was  left  by 
will  to  her  son,  and  sold  under  foreclosure 
proceedings,  leaving  a  balance.  Held^  that 
even  if  the  husband  had  an  interest  by 
curtesy  in  this  balance,  the  amount  of  the 
mortgage  which  he  had  used  being  greater 
than  such  interest,  it  belonged  to  the  heirs 
in  preference  to  the  husband's  creditors. 
Shippen's  Appeal,  80  Pa.  St.  3^1. 

Where  a  husband  and  wife  join  in  mort- 
gaging her  land,  and,  she  dying,  her  interest 
descended  to  her  sons,  from  one  of  whom 
the  husband  bought  her  interest,  held^  the 
interest  so  purchased  was  liable,  along  with 
the  husband's  estate  by  curtesy,  iu  the 
mortgage,  especially  as  it  appeared  that 
the  mortgage  contained  a  clause  of  gen- 
eral warrantv.  Edmunds  v.  Leavell,  3  S. 
Western  Rep.  (Kv )  134. 

Under  the  North  Carolina  statute,  a  hus- 
band, as  tenant  by  the  curtesy  initiate, 
cannot  dispose  of  his  interest  in  the  estate 
of  his  wife ;  but  as  he  is  entitled  to  the 
rents  and  profits  during  coverture,  or  until 
such  time  as  the  wife  ODJects  to  such  claims 
by  him,  he  can  dispose  thereof.  Jones  r 
Carter,  73  N.  Car.  148. 

A  husband's  right  of  curtesy  is  not  foi- 
feited  by  a  conveyance  ir  'ee  of  his  interest 
o 
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a.  Not  a  Vested  Right,  —  The  right  of  curtesy  initiate  is  not  a 
vested  right;  and  as  curtesy  consummate  is  regarded  as  an 
estate  by  descent,  and  rules  of  descent  are  determined  by  the  Jaw 
as  existing  at  the  time  of  the  ancestor's  death,  it  follows  that, 
during  the  lifetime  of  the  wife,  curtesy  initiate  may  be  destroyed 
by  statute.  But  if  the  statute  does  not  expressly  refer  to  existing 
rights,  it  will  be  applied  only  to  those  which  arise  after  its  passage.* 

j^,- Curtesy  Consummate.  —  After  the  death  of  the  wife,  curtesy 
"initiate"  becomes  curtesy  "consummate."  The  estate  is  then 
vested.     It  vests  by  operation  of  law,  and  without  assignment* 


of  the  estate.  Wells  v,  Thompson,  13 
Ala.  793;  8.  c,  48  Am.  Dec.  76;  Kolten- 
brock  V,  Cracraft,36  Ohio  St.  584;  McKee 
V.  Pfout,  3  Dall.  (0.  S.)  486. 

Although  it  was  formerly  so  held.  Kol- 
tenbrockv.  Cracraft,  36  Ohio  St.  584,  589; 
Carpenter  v.  Denoon,  29  Ohio  St.  398; 
French  v,  Rollins,  21  Me.  372. 

In  case  of  a  sale  by  the  husband  of  his 
tenancy  by  the  curtesy,  neither  the  wife 
during  coverture,  nor  her  heirs  after  her 
death,  had,  as  against  the  vendee,  a  right 
of  entry,  for  he  held  in  the  right  of  the 
husband  during  the  continuance  of  his 
estate.  Koltenbrock  v.  Cracraft,  j6  Ohio 
St.  584;  Canby  v.  Porter,  12  Ohio,  80; 
Thompson  v.  Green,  4  Ohio  St.  217 ; 
Clarke  v,  Clark,  20  Ohio  St.  128;  Denny 
?/.  McCabe,  \\  Ohio  St.  578 ;  Carpenter  v. 
Denoon,  29  Ohio  St.  398 ;  Borland  v.  Mar- 
shall, 2  Ohip  St.  308 ;  Gillespie  v.  Worford, 
2  Coldw.  (Tenn.)  641 ;  King  v,  Nutall,  7 
Baxt  (Tenn.)  226;  Vanarsdall  v,  Fauntle- 
roy,  7  B.  Monr.  (Ky.)  401. 

A  husband  cannot,  to  defraud  his  cred- 
itors, transfer  his  right  of  tenancy  by  the 
curtesy  to  his  wife,  and  a  court  of  equity 
will  not  interfere  in  her  behalf  as  against 
his  creditors.  Van  Duzer  v.  Van  Duzer,  6 
Paige  (N.  V.)  366;  Wickes  v.  Clarke, 
8  Paige  (N.  Y.),  161. 

In  the  absence  of  a  fraud,  a  husband  who 
is  embarrassed  may  convey  his  curtesy  in 
the  real  estate  of  his  wife  to  trustees  for 
her  benefit,  and  for  the  benefit  of  their 
children,  when  a  consideration  is  received 
for  it  which  a  court  of  equity  may  fairly 
take  to  be  a  valuable  one.  This  indebted- 
ness to  her  is  such  a  valuable  considera- 
tion, although  he  may  at  the  time  be  also 
indebted  to  others.  Hitz  v.  Nat.  Metrcp. 
Bank,  in  U.  S.  722. 

1.  Porter  V.  Porter,  27  Gratt.  (Va.)  599; 
Strong  V.  Clem,  12  Ind.  37 ;  s.  c,  74  Am. 
Dec  200;  Withers  v.  Jenkins,  14  S.  Car. 
597;  Hill  V.  Chambers,  30  Mich.  422; 
Hathon  v,  Lyon,  2  Mich.  93;  Brown  v. 
Clark,  44  Mich.  309;  Winne  v,  Winne,  2 
I^ns.  (N.  Y.)  21  ;  Thurber  v.  Townsend, 
22  N.  Y.  517;  Stewart  v.  Ross,  50  Miss. 
776;  Denny  r.  McCahvc,  35  Ohi(/St.  576; 


Ind.,  Bloom.  &  West  R.  Co.  v,  McLaughlin, 
77  III.  275;  Mellinger  v.  Bausman,  45  Pa. 
St.  522;  Kingsley  v.  Smith,  14  Wis.  390; 
Porter  v.  Bowers,  55  Md.  213;  Rice  v. 
Hoffman,  35  Md.  344 ;  Watson  v,  Watson, 
13  Conn,  iy 

The  Michigan  revised  statutes  of  1846, 
in  creating  a  statutory  estate  by  the  curtesy, 
did  not  in  any  manner  interfere  with  the 
wife's  absolute  control  of  the  property  dur- 
ing her  lifetime,  or  with  her  right  to  dispose 
of  it,  but  only  subjected  it  after  her  death 
to  the  interest  of  tne  surviving  husband  as 
a  limitation  upon  the  inheritance.  The 
legislative  power  to  subject  any  existing 
estate  to  the  rights  ot  tenancy  oy  curtesy 
is  the  same  as  the  power  to  modify  the 
rules  of  descent  for  the  subsequent  trans- 
mission of  property,  and  do  not  interfere 
with  any  constitutional  right  of  the  wife. 
Brown  v.  Clark,  44  Mich.  309. 

If  a  woman,  being  seised  of  real  estate, 
married,  and  a  child  was  bom  of  the  mar- 
riage before  the  Married  Woman's  Act  of 
1 861  took  effect,  the  husband  will  have  an 
estate  in  her  lands  for  his  life;  but  if  the 
child  was  bom  after  such  law  took  effect, 
he  will  have  an  estate  during  coverture, 
and  in  either  case  his  estate  may  be  sold 
on  execution.    Lang  v.  HitchcocK,  99  111. 

550- 

A  statute  enacting  that  the  property  of 
a  married  woman  shall  not  be  liable  for 
the  debts  of  her  husband,  exempts  his 
estate  in  the  curtesy  in  her  real  estate  from 
being  taken  for  his  debts  contracted  after 
the  passage  of  the  act.  Hitz  v.  Metropoli- 
tan Bank,  1 1 1  U.  S.  722. 

To  the  possession  of  land  given  to  a 
wife  by  her  father  in  1840,  the  husband, 
having  children  by  the  wife,  became  enti- 
tled jure  uxor  is  ^  and  to  the  pernancy  of 
profits  during  their  joint  lives,  and  as  ten- 
ant by  the  curtesy  upon  her  death,  if  he 
should  survive  her ;  and  this  title  was  not 
divested  by  the  Act  of  1841,  ch.  161,  or  by 
the  provisfons  of  the  Code  of  i860.  Por- 
ter V.  Bowers,  55  Md.  213. 

2.  Wheeler  v.  Hotchkiss,  10  Conn.  225; 
Watson  V.  Wal*;on,  13  Conn.  83;  Oldham 
V.  Hendcr-^on,  5  Dana  (Ky.),  254;  Rice  v. 
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8.  In  what  Property  does  Curtesy  ezirt.  —  The  right  of  tenancy 
by  the  curtesy  can  exist  only  in  real  estate.  When,  however, 
money  is  treated  in  equity  as  real  estate,  the  husband  may  have 
the  interest  thereof  as  curtesy.^ 


Hoffman,  35  Md.  344 ;  Denny  v.  McCabe, 
3c  Ohio  St.  576;  Foster  v,  Marshall,  22 
N.  H.  491 ;  Winne  v,  Winne,  2  Lans. 
(N.  Y.)  21;    Marscllis    v.   ^^alhimer,   2 


Paige    (N.   Y.),  35;   Stewart  v.  Ross,  50 

t ;  Wr*  ~    '  * 

400. 


Miss.  776,  791 ;  Witham  v.  Perkins,^  Itte. 


Before  issue  born,  husband  and  wife  in 
her  ripht  are  jointly  seised  during  their 
ioint  lives  of  a  freehold  in  her  fee-simple 
lands.  After  issue  born  alive,  in  such 
lands  he  becomes  tenant  by  the  curtesy 
initiate,  and  holds  an  estate  therein  in  his 
own  right,  which,  after  her  death,  ilio  vi- 
veittf,  becomes  an  estate  by  the  curtesy 
consummate.  Breeding  v.  Davis,  77  Va. 
639;  s.  c,  46  Am.  Rep.  740. 

When  the  estate  by  the  curtesy  is  once 
vested  by  the  death  of  the  wife,  the  husband 
cannot  by  disclaimer  divest  himself  of  it. 
Watson  V.  Watson,  13  Conn.  85. 

The  estate  partaking  of  the  nature  of  an 
inheritance,  and  not  of  a  sale,  is  subject  to 
all  equities  subsisting  in  respect  to  it  as 
against  the  wife.  Coleman  v.  Waples,  i 
Harr.  (Del.)  196;  Willis  v,  Snelling,  6 
Rich.  (S.  Car.)  280;  Watson  v.  Watson,  13 
Conn.  8^,  86;  Forbes  v,  Sweezey,  8  Neb. 
520;  Wmne  v.  Winne,  2  lans.  (N.  Y.)  21. 

Where  a  right  of  tenancy  by  the  curtesy- 
attaches,  and  the  land  is  in  the  possession 
of  another,  the  surviving  husband  has  a 
right  of  action  to  recover  the  possession 
thereof.     Hall  v.  Hall,  32  Ohio  St.  184. 

And  so  can  one  claiming  lands  as  heir  of 
his  mother  recover  no  judgment  in  eject- 
ment against  an  occupant  who  entered 
under  the  father,  while  there  is  an  outstand- 
ing estate  for  life  in  the  latter  as  tenant  by 
the  curtesy.  Grout  v.  Townsend,  2  Hill 
(N.  Y.),  554;  Miller  v.  Bledsoe,  61  Mo.  96. 

A  tenant  by  the  curtesy  may  convey  his 
title;  but  his  deed  of  bargain  and  sale 
conveys  no  greater  estate  than  he  held 
himself.    Meraman  v.  Caldwell,  8  B.  Monr. 


(Ky.)  32;  s.  c,  46  Am.  Dec.  537 ;  Kolten- 

brock  V.  Cracraft,  36  Ohio   St. 
Flagg  V,  Hean,  25  N.  H.  49. 


584,  590; 


t,  36  Ohio 

.>^.  H.49. 

A  tenant  by  the  curtesy  has  a  right  to 
reasonable  estovers,  which  is  confined 
strictly  to  timber  and  wood  for  the  use  of 
the  estate;  antl  it  must  be  actually  applied, 
used,  and  consumed  on  the  estate,  or  with 
its  proper  use  and  enjoyment.  Armstrong 
V.  Wilson,  6o  111.  226. 

l>ut  he  hns  no  right  to  commit  waste. 
Weise  V.  Welsh,  30  N.  J.  Eq.  431. 

The  executors  of  a  wife  cannot  maintain 
a  bill  against  the  executors  of  her  husband. 


who  survived  her,  for  waste  in  catting  trees 
on  her  lands,  which  he  occupied  as  tenant 
by  the  curtesy  after  her  death,  on  the 
ground  of  equitable  conversion,  nor  for  an 
account  of  the  proceeds  of  such  trees. 
Recovery  can  only  be  had  at  law.  Lippin- 
cott  V,  Barton,  42  N.  J.  £q.  272. 

Tenant  by  curtesy  cannot  maintain  a 
writ  of  right.  I^catt  v.  Merchants*  Ins. 
Co.,  16  Ala.  177 ;  s.  c,  50  Am  Dec  169. 

1.  2  Black.  Com.  126;  i  Greenl.  Cruise, 
140;  Davis  V.  Mason,  i  Pet.  (U.S.)  503, 
J08 ;  Sweetapple  v,  Bindon,  2  Vern.  530 ; 
Houghton  V,  Hapgood,   13  Pick.  (Mass.) 

A  tenant  by  the  curtesy  is  entitled  to 
interest  for  life  on  the  proceeds  of  lands 
devised  to  his  wife,  and  sold  after  her 
death  by  the  executors  of  the  devisor  under 
a  direction  in  the  will.  Dunscomb  v. 
Dunscomb,  i  Johns.  Ch.  (N.  Y.)  508 ;  s.  c 

7  Am.  Dec.  504. 

The  proceeds  arising  from  the  sale  of 
real  estate  belonging  to  the  wife,  under  a 
decree  for  partition,  stand  in  the  place  of 
the  real  estate,  and  only  so  much  of  the 
proceeds  as  may  be  allowed  to  the  hus- 
band in  lieu  of  his  interest  as  tenant  by 
the  curtesy  is  liable  to  his  creditors  upon 
the  death  of  the  wife.  Rice  v.  Hofifman, 
35  Md.  344- 

A  hu>band  may  have  an  estate  by  the 
curtesy  in  lands  which  were  conveyed  by 
him  to  his  wife  as  a  gift ;  and  such  interest 
may  be  taken  by  his  creditors.  Kobie  v. 
Chapman,  59  N.  H.  41. 

Curtesy  can  arise  only  out  of  estates  of 
inheritance.  Sumner  v.  Partridge,  2  Atk. 
47;  Boolhby  v.  Vernon,  9  Mod.  147; 
Simmons  v,  Gooding,  5  Ired.  Eq.  (N.  Car.) 
382. 

And  arises  equally  whether  the  fee  is 
absolute  or  determinable.     Paine's  Case, 

8  Coke,  67,  68 ;  Thornton  v.  Krepps,  37  Pa- 
St.  391 ;  Withers  v,  Jenkins,  14  S.  Car. 

597- 

The  prevailing  opinion  of  the  courts  is, 
that  curtesy  continues  after  a  deier- 
minable  fee  has  determined,  although  the 
decisions  are  not  uniform.  Mason  r. 
Johnson,  47  Md.  347,  357 ;  Hatfield  v. 
Sneden,  54  N.  Y.  284 ;  Graves  f.  True- 
blood,  I  S.  East.  Rep.  918;  Northcut  r. 
Whipp,  12  B.  Monr.  (Ky.)  65,  71  ;  Thorn- 
ton V.  Knapp,  37  Pa.  St  391 ;  Evans  p. 
Evans.  9  Pa.  St.  301  ;  Taliaferro  v.  Bur- 
well,     4    Call.     (Va.)    321;     Withers   v. 
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Jenkins,    14    S.  Car.  597;  Buckworth  v. 
Thirkell,  3  Bos.  &  P.  652  n.;  Moody  p 
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does  Curtesy  exist. 


{a)  Equitable  Estates.  —  The  right  to  a  tenancy  by  the  curtesy 
is  not  confined  to  legal  estates.  **  A  husband  is  entitled  to  cur- 
tesy in  equitable  estates  of  inheritance  of  the  wife  in  possession."  * 

(b)  Wtfe^s  Separate  Estate.  —  It  has  been  held  that  a  husband 
cannot  be  tenant  by  the  curtesy  of  the  separate  real  estate  of 
the  wife.' 

But  the  better  opinion  seems  to  be,  that,  all  the  requisites  con- 
curring, the  husband  may  be  tenant  by  the  curtesy  of  his  wife's 
separate  real  estate,  notwithstanding  he  is  cut  off  from  any  par- 
ticipation in  the  rents  and  profits  during  coverture.  But  if  the 
purpose  to  cut  him  off  from  the  curtesy  be  clearly  expressed  in 
the  instrument  of  settlement,  then  his  right  is  gone,  although 
formerly  this  could  not  be  done  at  law.' 


King,  2  Bing  447 ;  Smith  v.  Spencer,  6 
De  Gex,  M.  &  G,  632. 

1.  Kawlings  v,  Adams,  7  Md  26,  citing 
I  Bright  on  Husband  and  Wife,  120,  135. 
See  also  Lowry  v.  Steele,  4  Ohio,  170; 
Houghton  V.  Hapgood,  13  Pick.  (Mass.) 
154;  Gardner  v.  Hooper,  3  Gray  (Mass.) 
398,404;  Gushing  v,  Blake,  30  N.J.  Eq. 
6S9;  Carringtonv  Richardson,  79  Ala.  101, 
105;  Robison  v.  Codman,  i  Sumn.  (U.  S,) 
128;  Withers  z/.  Jenkins,  14  S.  Car.  597; 
Phillips  7/.  Ditto,  2  Duv.  (Ky  )  549;  Dugan 
V.  Giitings,  3  Gill  (Md  ),  13S ;  s.  c,  43  Am. 
Dec.  306;  Sentill  v.  Robeson,  2  Jones,  Eq. 
(N.  C.)  510;  Taylor  z'.  Smith,  54  Miss.  50; 
Alexander  7A  Warrance,  17  Mo.  22S;  Trem- 
mel  V.  Kleiboldt,  6  Mo.  Ai>p.  549;  Dubs 
V.  Dubs,  31  Pa.  St.  149;  Nightingale  v. 
Hidden,  7  R.  I.  115;  Baker  v.  fleiskell,  i 
Coldw.  (Tenn.)  641. 

A  testator  directed  that  the  income  of 
one-half  of  his  estate  should  be  paid  to 
his  widow  during  her  life,  and  that  upon 
her  death  such  half  should  be  divided 
equally  among  her  children  absolutely, 
in  fee  forever,  and  that  the  income  of  the 
other  half  should  be  divided  among  his 
children,  until  the  youngest  child  should 
be  of  age,  and  then  tnat  such  half  should  be 
divided  among  his  children  absolutely  in 
fee  forever.  Held^  that  the  children  took 
a  vested  remainder  in  fee,  subject  to  the 
restrictions  contained  in  the  will,  and  that 
the  husband  of  a  daughter  who  died  hav- 
ing issue  born  alive  was  entitled  to  a 
tenancy  by  curtesy  in  it.  Young  v,  Lang- 
bein,  /Hun  (M.  Y.),  151. 

An  estate  by  the  curtesy  is  not  incident 
to  a  life  estate.  A  deed  by  a  husband 
conveying  land  in  trust  for  the  benefit  of 
his  wife  and  the  heirs  of  her  body  born  in 
wedlock  with  the  said  husband,  creates  an 
estate  in  fee-tail  special,  which  by  a  statute 
in  yl//w<?/<r/,  abolishing  estates  in  fee-fail,  is 
converted  into  a  life  estate  in  the  wife  with 
remainder  in  fee  to  the  heirs  named  in  the 
deed,  who,  upon  the  death  of  the  mc^ther, 

no, 


are  entitled  to  the  possession  of  the  prem- 
ises. It  is  not  in  the  power  of  the  father 
or  mother,  or  both  together,  to  do  more  in 
such  case  than  dispose  of  her  life  estate. 
Phillips  V.  La  Forge,  89  Mo.  72. 

2.  Bottoms  V.  Corley.  5  Heisk.  (Tenn.) 
^;  Grimball  v.  Patton,  70  Ala.  626,  635; 
Randall  v.  Schrader,  20  Ala.  338;  May- 
field  t/.  Clifton,  3  Stew.  (Ala.)  375;  Bibb 
V.  McKinley,  9  Port.  (Ala.)  636;  Bradford 
V,  Howell,  42  Ala.  422;  Stewart  v.  Stew- 
art, 31  Ala.  207  ;  Lock  hart  v,  Cameron,  29 
Ala.  355,  363;  Vanderveer  2\  Alston,  16 
Ala.  494  ;  Welch  r.  Welch,  14  Ala.  76,  83; 
Andrews  v.  Jones,  10  Ala.  400,  422 ; 
Machen  ?a  Machen,  15  Ala.  373;  s.  c,  38 
Ala.  364;  C  heek  v,  Waldrum,  25  Ala.  152; 
Brevard  v,  Jones,  50  Ala.  221. 

8.  Carter  v.  Dale,  3  Lea  (Tenn.),  710; 
s.  c,  31  Am.  Rep.  666;  Stovall  v,  Austin, 
16  I^a  (Tenn.),  700;  Baker  v  Heiskell,  i 
Cold.  (Tenn.)  642;  Frazer  z*.  Hightower, 
12  Heisk.  (Tenn.)  94;  Beecher  ?•.  Hicks,  7 
Lea  (Tenn.),  207 ;  Cooney  v.  Wondburn, 
33  Md.  320;  Jones  v.  Brown,  i  Md.  Ch. 
191  ;  Ege  V,  Medlar,  82  Pa.  St.  86;  Stokes 
V.  McKibbin,  13  Pa.  St.  267 ;  Cochran  v, 
O'Hern,  4  Watts  &  .S.  (Pa.)  95;  s.  c,  39 
Am.  Dec.  60;  Rigler  v.  Cloud,  14  Pa.  St. 
j6i  ;  Talbot  v.  Calvert,  24  Pa.  .St.  327; 
Wightman's  Appeal,  29  Pa.  St.  280;  Kim- 
ball V,  Kimball,  2  Miss.  532;  De  Hart  t^. 
Dean,  2  McArthur  (D.  C).  60;  Mitchell  v. 
Moore,  16  Gratt.  (Va.)  275  ;  Sayers  v.  Wall, 
26  Gratt.  (Va.)  354;  Payne  ik  Payne,  11  B. 
Monr.  (Ky.)  13S ;  Hart  v.  Soward,  14  B. 
Monr.  (Ky.)  243;  Neelly  v.  Lancaster,  47 
Ark.  175;  Tremmell  7^ 'Kleiboldt,  6  Mo. 
App.  549;  Tillinghast  v.  Coggeshall,  7 
R-  !•  3''^3;  Carrington  v.  Richardson,  79 
Ala.  io6 ;  Smoot  v.  Lecatt,  i  Slew.  (Ala.) 
590;  4  Kent,  Com.  31,  32;  1  Washb.  on 
Real  Prop.  151. 

Where  a  testator  provided  in  his  will 
that  no  part  of  the  property  given  to  his 
married  daughter  should  ever,  in  any 
event,  be    liable,    in    whole    or    in    part, 
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Corteiy  by  BtatalM. 


4.  How  barred.  —  A  husband  may  by  an  agreement  with  his  wife, 
entered  into  either  before  or  after  marriage,  relinquish  his  right 
to  tenancy  by  the  curtesy.* 

5.  Cnrtety  by  Statates.  —  In  some  States  the  right  of  curtesy  is 
expressly  abolished  by  statute,  in  others  retained  as  it  was  at 
common  law,  in  others  not  mentioned  in  the  statutes,  while  in 


towards  the  payment  of  any  debt  of  her 
husband,  but  that  all  of  it  should  be  held 
and  kept  free  from  such  liability,  it  was 
keld,  that,  by  necessary  implication,  the 
husband  of  the  devisee  was  excluded  from 
any  estate  by  the  curtesy,  even  if  that  had 
not  been  abolished  by  statute.  Monroe  v. 
Van  Meter,  loo  III.  347. 

Where  a  husband  settled  real  estate  upon 
his  wife  by  conveyance  to  a  trustee,  and 
allowed  her,  her  heirs  and  assigns,  to  have 
the  occupation,  possession,  and  enjoyment 
of  the  property,  it  was  heid,  that,  upon  the 
death  of  the  wife,  the  husband  was  entitled 
to  take  the  property  as  a  tenant  by  curtesy. 
Frazer  v.  Hightower,  12  Heisk.  (Tenn.) 
94.  See  also  Gushing  v.  Blake,  29  N.  J. 
EQ*  399  s  30  N.  J.  Eq.  689;  Curtis  v. 
Fox,  47  N.  Y.  299.  Compare  Sayers  v. 
Wall,  26  Gratt.  (Va.)  354. 

A  husband  cannot  be  tenant  by  the 
curtesy  of  real  estate  conveyed  to  the 
wife  for  her  sole  and  separate  use  and 
with  power  of  disposal,  where  she  had 
disposed  of  it  by  will  duly  executed  and 
attested,  or  by  conveyance.  Pool  v, 
Blakie,  53  111.  49s ;  Stokes  v,  McKibbin, 
13  Pa.  St.  267;  Neelly  v,  Lancaster,  47 
Ark.  175. 

1.  Waters  v.  Tazewell,  9  Md.  291 ; 
Hutchins  v,  Dixon,  1 1  Md.  29,  37 ;  Sayers 
V.  Wall,  26  Gratt.  (Va.)  354;  Rochon  v, 
Lecott,  2  Stew.  (Ala.)  429. 

Where,  by  a  decree  in  equity,  a  deed  of 
a  woman's  land  to  her  intended  husband  is 
executed  before  marriage  is  annulled,  the 
husband's  curtesy  will  not  be  affected  by 
the  conveyance.  Gilmore  z',  Burch,  7  Oreg. 
374;  s.  c,  33  Am.  Rep.  71a 

Where  a  husband  joins  his  wife  in  con- 
veying her  real  estate,  he  releases  his  right 
to  curtesy :  so  does  a  conveyance,  under  a 
power  of  attorney,  by  husband  and  wife,  of 
all  the  right,  title,  and  interest  of  the  hus- 
band and  wife  in  land,  pass  the  estate  by 
curtesy  of  the  husband,  and  the  children 
of  the  wife  cannot  sue  for  the  land  after 
the  death  of  the  wife  and  during  the  life 
of  the  husband  Jackson  v.  Hodges,  2 
Tenn.  Ch.  276.  See  also  Stewart  v.  Ross, 
50  Miss.  776. 

Where  a  husband  and  wife  convey  the 
land  of  the  wife,  and  the  husband  agrees  to 
invest  the  proceeds  in  land  for  the  use  of  the 
children  of  the  wife  by  a  former  husband, 
the  husband  has  no  curtesy  in  the  land  thus 
purchased ;  and  if,  in  violation  of  his  agree- 
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ment,  he  takes  the  title  to  himself,  a  court 
of  equity  will  enforce  the  trust  in  favor  of 
his  stepnchildren,  and  will  require  him  to 
account  for  rents  and  profits,  even  during 
the  lifetime  of  the  wife.  Carpenter  v. 
Davis,  72  111.  14. 

A  sale  by  the  wife  without  the  husband 
will  not  defeat  his  right  to  curtesy,  even 
where  the  consideration  for  the  conveyance 
is  a  note  held  by  the  purchaser  against  the 
husband.    Houck  v,  Ritter,  76  Pa.  St.  28a 

But  where  a  married  woman  has  leased 
her  separate  property,  and  she  dies  before 
the  term  of  the  lease  nas  expired,  the  lessee 
will  have  a  right  to  the  possession  of  the 
premises  until  the  end  of  his  term,  not- 
withstanding the  husband's  right  to  curtesy. 
Forbes  v.  Sweezey,  8  Nebr.  520 

A  sale  under  legal  process  of  the  wife's 
lands  for  her  debts,  defeats  the  husband's 
right  of  curtesy.  Stewart  v.  Ross,  50  Miss. 
776. 

But  where  land  was  sold  under  an  order 
of  the  orphan's  court,  without  making  the 
tenant  by  the  curtesy  a  party  to  the  sale, 
the  sale  was  held  to  be  subject  to  the 
curtesy.  Jacques  v.  Ennis,  25  N.  J.  £q. 
402. 

A  divorce  a  vituulo  obtained  bv  the  wife 
against  her  husband,  bars  his  rignt  to  cur- 
tesy. Wheeler  v,  Ilotchkiss,  10  Conn* 225, 
Starr  v.  Pease,  8  Conn.  541 ;  Schoch  v. 
Schoch,  33  Pa.  St.  351 ;  Mays  v.  Sander- 
son, 7  Bush  (Kv>)f  489;  Oldham  v.  Hen- 
derson, 5  Dana  (Ky.),  256;  Emmertzf.  Hays, 
89  III.  1 1 ;  Howey  v.  Goings,  13  111  95 ; 
Clarke  t'.  Lott,  11  111.  105;  Barber  r.  Root, 
10  Mass.  260;  Porter  v.  Porter,  27  Gratt. 
(Va.)  599;  Boykin  v.  Rain,  28  Ala.  332; 
Gould  V,  Webster,  i  Tyler  (Vt),  409; 
Mattock  V,  Steams,  9  Vt.  326;  Doer. 
Brown,  5  Blackc.  (Ind.)  309;  Renwicfc  » 
Renwick,  10  Paise  (N.  Y.),  420.  Compart 
Gillespie  v,  Worford,  2  Cold.  (Tenn.)  632. 

The  husband's  right  of  curtesy  may  be 
barred  by  the  conditions  contained  in  the 
deed  conveying  the  property.  Hutchins 
V.  Dixon,  1 1  Md.  30 ;  Waters  ».  Tazewell, 
9  Md.  291 ;  Townshend  v.  Matthews,  10 
Md.  251 ;  Marshall  v,  Beall,  6  How.  (U.  S.) 
70 ;  Stokes  v,  McKibbin,  13  Pa.«St  247- 

So  may  it  be  barred  by  the  sututc  of 
limitations.  Thompson  v.  Green,  4  Ohio 
St.  216;  Carter  v,  Cantrell,  16  Ark.  154; 
Shortall  v.  Hinckley,  31  III.  219;  Kibbie 
V,  Williams,  58  111.  30;  Weisinger  ».  Mar- 
phy,  2  Head  (Tenn.),  674. 


CvrtMj  Juj  Statutes. 


CURTESY, 


MarrM  Women  Aett. 


Other  States  the  common-law  rights  are  greatly  modified.  Where 
the  right  of  curtesy  is  expressly  abolished,  the  statute  generally 
makes  another  provision  for  the  husband,  as  where  the  husband 
has  a  right  of  dower  in  his  wife's  estate,  the  same  as  the  wife  has 
in  his  estate.* 

ifl)  Married  Women  Acts.  —  It  has  been  held  that  the  acts 
relative  to  the  protection  of  the  rights  of  married  women  entirely 
abrogate  the  existence  of  prospective  tenancy  by  the  curtesy. 
Every  quality  and  incident  that  is  necessary  to  constitute  such  a 
tenancy  is  destroyed  by  the  provisions  of  these  acts.* 

The  law  seems  now,  however,  to  be  substantially  settled,  that^ 
while  those  acts  excluded  the  husband  during  life  from  control  of, 
or  interference  with,  his  wife's  real  and  personal  estate,  and  gave 
to  her  alone  the  power  of  disposition  by  deed  or  will ;  yet  they 
left  the  husband  the  right  of  curtesy  in  her  real  property  in  so* 
much  as  remained,  at  her  death,  undisposed  of  and  unbequeathed.^ 


1.  See  the  statutes  of  the  various  States. 
Stewart  on  Husband  and  Wife,  §  i6o; 
Stimson,  Am.  Stat.  I^v ,  §  3300  it  seq. 

A  statute  giving  the  light  of  curtesy  does 
not  do  away  with  any  ol  the  common-law 
requisites  except  when  expressly  men- 
tioned.   Winkler  v,  Winkler,  18  W.  Va. 

455- 

And  where  the  statutes  neither  give  nor 
abolish  the  right  of  curtesy,  the  common- 
law  rule  prevails.  Reaume  z/.  Chambers, 
22  Mo.  3iS;  Denny  v.  McCabe,  35  Ohio 
St-  576;    Neelly   v.    Lancaster,  47    Ark. 

I7S- 

2.  Tong  V.  Marvin,  15  Mich.  60;  White 
v.  Zane,  10  Mich.  333;  Hill  v.  Chambers, 
30  Mich.  422-  Billines  v.  Baker,  28  Barb. 
(N.  v.)  343,  Thurbcr  v.  Townsend,  22 
N.  v.  517;  Gaffney  v.  Peeler,  21  S.  Car. 
55;  Frost  V,  Frost,  21  S.  Car.  501. 

8  Hatfield  v,  Sneden,  54  N.  Y.  280,  287 ; 
Ransom  v,  Nichols,  22  N.  Y.  no;  Bertles 
V.  Nunan,  02  N.  Y.  160;  In  re  Winne,  2 
Lans.  (N.  Y.)  21 ;  Barnes  v.  Underwood, 
47  N.  Y.  351;  Burke  v.  Valentine,  52 
(Barb.)  N.  Y.  412;  Re  Leach,  21  Hun 
(N.  Y.),  381 ;  Zimmerman  v.  Schoenfeldt, 
6  Th.  &  C.  (N.  Y.)  142;  Kingsley  7/.  Smith, 
14  Wis.  390;  Robinson  v.  Eagle,  29  Ark. 
202;  Neelly  v.  Lancaster,  47  Ark.  175; 
Luntz  V.  Greve,  102  Ind.  177;  Martin  v. 
Robson,  65  111.  129;  Cole  v.  Van  Riper,  44 
111  58;  Noble  V.  McFarland,  51  111.  226; 
Armstrong  x>,  Wilson,  60  111.  226;  Wolf  v. 
Wolf,  67  111.  55;  Davenport  v.  Karnes,  70 
111.  465 ;  Anderson  v,  Tydings,  8  Md.  427  ; 
Rice  V,  Hoffman,  35  Md.  344;  Leggett  v. 
McClelland,  39  Ohio  St.  624;  Winkler  7'. 
Winkler,  18  W.  Va.  455;  Houck  v.  Ritter, 
76  Pa.  .St.  280;  Stewart  v.  Ross,  50  Miss. 
776;  Prall  2'.  Smith,  31  N.  J.  L.  244; 
Johnson  v.  Cummins,  16  N.  J.  Eq.  97 ; 
Porch  V,  Fries..  18  N.  J.  Eq.  204;  Morris  v. 


Morris,  94  N.  Car.  613 ;  Houston  v.  Brown, 
7  Jones,  L.  (N.  Car.)  161. 

By  the  Married  Woman's  Act,  the  wife's 
property  is  her  separate  estate,  which  she 
may  p>ossess,  enjoy,  and  devise  as  if  sole  ; 
the  husband  must  unite  with  her  in  alienat- 
ing it ;  and  if  he  refuse,  the  court  will,  if  of 
opinion  that  her  interests  will  be  benefited 
thereby,  cause  the  absolute  title  thereto  to 
be  conveyed.  No  interest  or  estate  in 
the  wife's  lands  vests  in  husband  during  the 
coverture.  But  if,  after  issue  born  alivt, 
he  survive  her,  he  has  an  estate  by  the 
curtesy  in  the  Jee-simple  lands  of  whicn  she 
was  seised,  but  made  no  alienation  during 
the  coverture.  The  act  only  protects  the 
estate  of  the  wife  during  her  life,  but  does 
not  after  her  death  affect  the  law  of  suc- 
cession as  to  her  real  or  personal  property. 
Breeding  v.  Davis,  77  Va.  639;  s.  c,  46 
Am.  Rep.  740. 

A  statute  permitting  a  married  woman 
to  devise  her  separate  estate  as  if  she  were 
a  feme  sole  abolishes  the  common-law 
curtesy.  The  proviso,  "  if  she  die  in- 
testate," etc.,  only  leaves  her  husband  a 
life  estate  in  sucn  property  as  she  would 
have  had  a  right  to  bequeath.  Mason  7/. 
Johnson,  47  Md.  347. 

Under  a  statute  providing  that,  **  Any 
estate  or  interest,  legal  or  equitable,  in 
real  property  belonging  to  any  woman  at 
her  marriage,  or  which  may  have  come  to 
her  during  coverture,  by  conveyance,  gift, 
devise,  or  inheritance,  or  by  purchase 
with  her  separate  means  or  money,  shall, 
together  with  all  rents  and  issues  thereof, 
be  and  remain  her  separate  property;  ar^d 
under  her  control ;  and  she  may,  in  her  own 
name,  during  coverture,  lease  the  same  for 
any  period  not  exceeding  three  ),*cars. 
This  act  shall  not  affect  the  estate  by  the 
curtesy    of    any    husband    in    the    real 
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DeflnittoB. 


CURTILAGE, 


JMattittL 


CUETILAOE,  (See  Arson  ;  ^  Burglary  ;  House  ;  Land  ;  Mes- 
suage.)—  A  court-yard  adjoining  a  house  or  messuage,  or  any 
piece  of  ground  lying  near,  enclosed  and  used  with  the  bouse,  and 
necessary  for  its  convenient  occupation.* 


propert}r  of  his  wife  after  her  decease ; 
hut  during  the  life  of  such  wife,  or  any 
heir  of  her  body,  such  estate, shall  not  be 
taken  by  any  ]>roCess  of  law  for  the  pay* 
ment  of  his  debts,  or  be  conveyed  or  in- 
cuml^ered  by  hiiu,  unless  she  shall  join 
therein  with  nim  in  the  manner  prescribed 
by  law  in  regard  to  her  own  estate."  It 
was  held^  that  the  estate  could  not  be  in- 
cumljered  by  the  husband  after  the  death 
of  the  wife,  but  during  the  life  of  her 
children.  Robert  v,  Sliffe,  41  Ohio  St. 
225. 

The  consent  by  a  husband  that  his  wife 
may  devise  her  real  estate  to  her  child  by 
a  former  marriage  does  not  estop  him 
from  asserting  title,  after  her  death,  to 
one-third  of  the  premises  as  given  to  him 
by  statute.  Roach  v.  White,  94  Ind.  510, 
citing  O'Hara  v.  Stone,  48  Ind.  417; 
Adamson  v.  Lamb,  3  Blackf.  (Ind.)  446. 

Where,  by  statute,  a  limitation  is  made 
on  the  right  of  a  surviving  husband  to 
curtesy  in  his  deceased  wife's  real  estate  in 
favor  of  her  issue  or  legal  representative 
of  such  issue  by  a  former  marrun^e,  it 
was  /leiii^  that  the  right  to  curtesy  secured 
by  said  statute  cannot  be  affected  or 
defeated  by  showing  that  the  deceased 
wife  left  ilUi^itimate  issue,  who,  under  the 
same  statute,  inherited  her  estate,  liruner 
V.  Briggs,  39  Ohio  St.  478. 

Where  a  woman,  having  no  children  by 
her  surviving  husband,  died,  leaving  issue 
by  a  former  marriage  and  an  estate  which 
did  not  come  to  her  from  her  surviving 
husband  or  his  ancestors,  heUy  that  under 
a  statute  providing  that  "surviving  hus- 
bands, whether  there  be  issue  bom  during 
the  coverture  or  not,  shall  be  entitled  to 
the  estate  of  their  deceased  wives  by  the 
curtesy,  provided,  however,  that  if  any 
deceased  wife  shall  leave  issue  or  legal 
representative  of  such  issue  by  a  former 
marriage,  her  surviving  husband  shall  not 
l)e  entitled  to  an  estate  by  the  curtesy  in 
the  interest  of  such  issue  or  the  legal  rei> 
resentatives  of  such  issue  in  her  estate, 
unless  the  estate  came  to  the  deceased 
wife  by  deed  of  gift  from  the  surviving 
husband,  or  by  devise  or  deed  of  gift  from 
his  ancestors,"  the  surviving  husband  is 
not  entitled  to  curtesy  in  her  estate,  not- 
withstanding she  had  devised  the  same  to 
her  grandchildren.  Tilden  v,  Barker,  40 
Ohio  St.  41 1.  See  also  Denny  v,  McCabe, 
35  Ohio  St.  576. 

U.,  having  a  daughter  by  a  former  hus- 
band, married  K.,  by  whom  she  also  had 


a  child.  After  her  marriage  with  K^  and 
before  the  birth  of  her  second  child,  she 
acquired  by  grant,  and  became  seised  in 
fee  of  certain  real  estate.  Her  child  by 
K.  died,  and  afterward  she  died,  leaving 
K.  and  her  daughter  by  her  first  husband 
surviving  her.  Held^  that  under  the  sut- 
ute  K.  was  not  tenant  by  the  curtesv  of 
the  land  hb  wife  died  seised  of,  wnich 
descended  on  her  death  to  her  daughter  by 
her  first  husband.  Hathon  v.  Lyon,  2 
Mich.  94. 

Where  the  statute  gives  a  married  wo- 
man power  to  alienate  her  proi)erty,  she 
can  defeat  the  right  of  curtesy  by  deed  or 
by  will,  but  the  statute  miist  give  her  ex- 
pressly the  right  to  convey  alone.  Porch 
V,  Fries,  18  N.  J.  Eq.  204;  Silsby  i'.  Bui- 
lock,  10  Allen  (Mass.),  94;  Cole  v.  Van 
Riper,  44  III.  58;  Stewart  v,  Ross,  50  Miss. 
776;  Bagley  v.  Fletcher,  44  Ark.  153; 
Milwee  v,  Milwee,  44  Ark.  ii2;  Roberts 
V*  Wilcoxon,  36  Ark.  355. 

1.  Washington  v.  State,  3  So.  Rep.  J57. 

2.  People  V.  Gcdncy,  10  Hun  (N.  Y.), 
154. 

A  curtilage  is  uncertain  in  extent  It 
"  seems  to  connect  itself  with  buildings  or 
messuages,  and  means  the  grounds  which 
properly  appertain  to  them,  whether  they 
oe  enclosed  within  one  hundred  feet 
square  in  a  city,  or  whether  they  arc  en- 
closed within  -the  court,  grounds,  or  park 
attached  to  and  api^rtaining  to  a  country- 
seat,  whether  the  contents  be  two  acres, 
ten  acres,  or  a  hundred  acres."  Accord- 
ingly, where  it  is  requisite  that  a  mechan- 
ic's lien  contain  a  description  of  the  build- 
ing and  lot  or  curtilage,  against  which  it  is 
filed,  sufficient  to  identify  the  same,  it 
is  not  fatal  to  the  lien  that  the  description 
covers  too  large  a  quantity  of  land.  Ed- 
wards V.  Derrickson,  4  Dutch.  (N.  J.)  39. 

Under  an  act  prohibiting  the  use  of 
abusive,  vulgar,  or  insulting  language  in 
the  dwelling-house  of  another,  upon  the 
curtilage  thereof,  or  upon  the  adjoining 
highway,  enclosure  is  not  requisite  to  con- 
stitute a  piece  of  ground  a  curtilage  "  It 
is  the  propinquity  to  the  dwelling,  and  the 
use  in  connection  with  it  for  family  pur- 
poses, which  the  statute  regards,  and  not 
the  fact  of  enclosure."  Ivcy  ».  Stale,  61 
Ala.  58. 

Curtilage  has  reference  to  dry  land  only: 
a  lot  under  the  water  of  a  river  is  not 
such  within  the  meaning  of  a  mechanic's 
lien  law.  Coddington  v.  Dock  Co,  2  Vr. 
(N.J.)  477. 
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CUR  VE^  CUSPADORE-  CUSTODY-  CUSTOM^  CUSTOMARY. 

CUBVE.    See  note.* 

CUSPADOBE.^ 

CVSTODT.  —  Of  persons,  imprisonment;*  of  things,  such  a 
relation  towards  them  as  would  constitute  possession,  if  the  person 
having  custody  had  it  on  his  own  account* 

CVSTOH.  (See  Revenue  Laws;  Usages  and  Customs.)  — 
I.  Frequent  repetition  of  the  same  act ;  way  of  acting;  ordinary 
manner;  habitual  practice;  usage.*  2.  Habitual  buying  of  goods; 
practice  of  frequenting ;  as  a  shop,  manufactory,  etc.^ 

CnSTOKAST.^ 


Land  which  is  convenient  to  the  occupa> 
tion  of  a  house  is  a  curtilage,  so  as  to  be  a 
part  of  the  house,  under  an  act  which  pro- 
vides that  no  one  shall  be  compelled  to 
sell  or  convey  a  part  only  of  any  house  or 
building,  if  he  shall  be  willing  to  sell  or 
convey  the  whole.  Marson  v,  L.  C.  &  D. 
Ry.  Co.,  L.  K.  6Eq.  loi. 

1.  Where  the  general  course  of  a  rail- 
road track  is  curved,  it  is  "a  curved  line,'* 
although  a  short  piece  taken  alone  is 
straight ;  and  the  laying  of  such  a  piece  is 
in  compliance  with  an  enactment  that  four 
companies  should  join  in  the  construction 
of  the  tract  between  two  points  "extend- 
ing a  curved  line."  Worcester  z/.  Railroad 
Comrs.,  113  Mass.  i6i. 

2.  The  fact  that  one  patent  is  granted  for 
a  cuspadore,  and  the  other  for  a  spittoon,  is 
of  no  importance,  as  the  difference  is  mere- 
ly of  form,  and  the  form  itself  is  old.  In- 
gcrsoll  V.  Turner,  12  Off.  Pat.  Gaz.  189. 

8.  Smith  V,  Comm.,  59  Pa.  St.  320,  where 
a  sentence  that  one  be  iii  custo<ly  until  he 
paid  a  fine  and  costs  and  other  charges, 
was  held  to  be  a  sentence  to  imprisonment, 
so  that  a  discharge  rendered  the  keeper  of 
th ;  prison  liable. 

I.  Stephen's  Cr.  Dig.  art.  281,  311. 

Money  intrusted  to  a  solicitor  mr  invest- 
m',nt  is  not  intrusted  for  **  safe  custody  " 
Within  the  meaning  of  a  larceny  act.  Queen 
V,  Newman,  8  Q.  B.  D.  706. 

It  is  a  sufficient  compliance  with  an  act 
icquiring  the  jury  wheel  to  remain  in  the 
custody  of  the  county  commissioners,  and 
the  keys  to  be  in  the  custody  of  the  sheriff, 
to  deposit  the  wheel  in  a  vault  in  the  com- 
missioners* office,  under  the  control  of 
their  clerk,  and  for  the  sheriff  to  keep  the 
keys  in  a  desk  in  his  office,  which  was  not 
always  locked,  and  to  which  his  deputy 
had  access.  Rolland  v,  Comm.,  82  Pa.  St. 
306. 

Custody  of  the  Law.  —  Property  is  in  the 
custody  of  the  law  when  it  has  been  taken 
and  is  held  by  legal  process  in  a  lawful 
manner  and  for  a  lawful  purpose.  Oilman 
r.  Williams,  7  Wis.  329. 


6.  Web.  Diet.;  Rapalje  &  Lawrence's 
Law  Diet. 

The  distinction  between  custom  and 
prescription  is,  that  the  former  is  common 
to  many,  the  latter  is  peculiar  to  an  indi- 
vidual, burriirs  Law  Diet.  The  distinc- 
tion between  a  usage  of  trade  and  a  com- 
mon-taw custom  nas  not  always  been 
observed.  A  custom  is  something  which 
has  by  its  universality  and  antiquity  ac- 
quired the  force  and  effect  of  law  m  a  par- 
ticular place  or  country,  in  respect  to  the 
subject-matter  to  which  it  relates,  and  is 
ordmarily  taken  notice  of  without  proof. 
Thus,  when  a  payee  indorses  his  name  on 
the  back  of  a  promissory  note,  the  law,  by 
force  of  a  pervading  and  universal  cus- 
tom, imports  a  well-recognized  contract 
into  the  transaction.  Smythe  v,  Scott,  106 
Ind.  24^;  6  N.  £.  Rep.  145 ;  Walls  v,  Hai- 
ley,  49  N.  Y.  466;  Hursh  v.  North,  40  Pa. 
St.  241 ;  Munn  v.  Burch,  25  III.  41 ;  Morn- 
ingstar  v,  Cunningham,  11  N.  E.  Rep.  494. 

e.  Web.  Diet. 

"  Oood  custom  cowhide  boots,  etc." 
Wait  V.  Fairbanks,  lirayt.  (Vt.)  77. 

7.  Supposing  that  the  words, "  as  custom- 
ary at  port  of  loading/*  refer  to  the  manner 
of  signing,  there  is  nothing  to  take  away 
from  the  defendants  their  liability.  But 
supposing  that  those  words  mean  that  the 
master  is  to  sign  a  bill  of  lading  in  the  cus- 
tomary form,  then  the  words,  "without 
prejuaice  to  the  stipulation  of  this  charter 
party,**  prevent  it  having  any  effect  at  vari- 
ance with  the  effect  of  the  charter  party. 
Rodocanachi  Sons  &  Co.  v.  Milburn  Bros., 
56  L.  T.  (N.  S.)  597. 

A  charter  party  provided  that  the  vessel 
to  be  loaded  with  lumber  should  have 
"customary  despatch'*  in  discharging  her 
cargo  at  New  York,  and  fixed  the  demur- 
rage for  each  day's  detention  by  the  de- 
fault of  the  charterers.  Held,,  that  such 
**  despatch  "  meant  in  accordance  with,  or 
consistently  with,  all  known  and  well-estab- 
lished usages  of  the  port,  that  charterers 
were  bound  to  find  her  a  berth  where  the 
cargo  could  be  discharged  with  *'  custom- 
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CUSTOM  DUTIES--  CUSTOMER—  CUT—  CY  PRES— DAILY. 

CUVSOK  DUTIES.    See  Revenue  Laws. 

CV8T0XER.     A  buyer;  a  purchaser;  one  who  frequents  any 
place  of  sale  for  the  sake  of  purchasing  or  ordering  goods.  ^ 

CUT.  —  The  word  cui  imports  a  wound  with  an  instrument  hav- 
ing an  edge.* 

CT  PBE8.    See  Charities  and  Charitable  Associations. 

DAILY.' 


ary  despatch,"  and  without  interruption 
during  customary  hours,  and  was  liable  for 
the  detention  at  the  agreed  rate  of  demur- 
rage, caused  by  failure  so  to  do.  Smith 
».  Yellow  Pine  Lumber,  2  Fed.  Rep.  396. 

Cus/dtnary,  a  book  containing  laws  and 
osages,  or  customs ;  as  the  customary  of  the 
Normans.    Cowell. 

1.  Web.  Diet. 

"But  we  must  give  to  the  word  'cus- 
tomer' a  reasonable  interpretation,  and 
one  as  nearly  as  possible  in  accordance 
with  the  expressed  intention  of  the  parties. 
The  information  would  be  required  as 
much  in  the  case  of  an  intending  customer 
as  an  actual  customer.  Indeed,  it  would 
be  more  requisite  in  the  case  of  an  intend- 
ing than  an  actual  customer.  For  these 
reasons  we  think  the  word  *  customers,'  as 
used  in  the  notice  in  fnmt  of  the  book 
furnished  to  each  subscriber,  means  intend- 
ing or  actual  customers.**  M'Lean  v.  Dun 
£t  al,y  39  U.  C.  Q.  B.  K.  562. 

8.  State  V,  Patza,  3  La.  Ann.  514. 
Whereas  *^stab  imports  a  wound  made 
with  a  pointed  instrument." 

Where  a  cutting  is  inflicted  by  an  instru- 
ment capable  of  cuttin^^  the  case  is  within 
the  statute,  though  the  instrument  is  not 
intended  for  cutting,  nor  ordinarily  used  to 
cut.     Rex  V,  Hayward.  i  Russ.  &  Ry.  78. 

A  striking  over  the  face  with  the  sharp 
or  claw  part  of  a  hammer  held  to  be  a  suf- 
ficient cutting  within  the  statute.  Rex  v, 
Atkinson,  i  Russ.  &  Ry.  104. 

An  indictment  for  **  striking  and  cutting  " 
is  not  supported  by  evidence  of  "stabbing." 
Rex  7A  M*Dermot,  i  Russ.  &  Ry.  356. 

Cut  down.  —  Cutting  down  a  tree,  though 
it  is  not  thereby  totally  destroyed,  is  suffi- 
cient  to  bring  the  case  within  a  statute  pro- 
hibiting "cutting  down  or  otherwise  de- 
stroying" trees.  Rex  v,  Taylor,  i  Russ. 
&  Ry.  373. 

Cut  off.  —  Biting  off  the  end  of  a  per- 
son's nose  or  finger-joint  does  not  come 
within  the  offence  of  "stabbing, cutting,  or 
wouilding."     Rex  v.  Harris,  7  C.  &  P.  446. 

But  see  State  v.  Mairs,  i  Coxe  (N.  J.), 
457,  where  it  is  said,  "The  substance  of 
the  crime  charged  upon  the  defendants,  is 
the  wilfully  and  deliberately  cutting  off  the 
nose;  and  whether  this  is  effected  by  one 


instrument  or  another  is  perfectly  immate- 
rial. I  think  I  may  go  farther,  and  say,  if 
the  party  deliberately  and  with  the  inten- 
tion of  biting  off  the  nose  of  another, 
watches  his  opportunity*  and  effects  his 
purpose,  ttfe  nose  may  be  said  to  be  cot 
off,  and  the  jury  would  be  bound  to  find 
so.  It  is  not  necessary  to  prove  it  to  have 
been  done  with  a  knife,  as  laid  in  the  indict- 
ment." 

Where  a  road  was  constructed  across  a 
deep  bay  upon  a  river,  about  nineteen  feet 
distant  from,  and  in  front  of,  a  wharf,  bot 
with  a  sufficient  draw  placed  therein,  hdd^ 
that  the  wharf  was  not  "cut  off"  by  the 
railroad,  within  the  meaning  of  an  act 
"  The  bavs  were  *  crossed,*  but  not  •  cut  off ' 
within  tne  meaning  of  the  act ;  that  is  to 
say,  they  were  not  cut  off  from  the  naviga- 
ble communication  with  the  river  chan- 
nel. Drawbridges  were  directed  to  keep 
that  communication  open,  and  to  prevent 
their  being  cut  off.  If  the  bays  were  not 
*cut  off,'  the  wharves  within  them  were 
not,  for  the  same  communication  was  open 
to  them.  But  wharves  not  within  the  hajs 
or  inlets  were  *  cut  off,'  whenever  the  rail- 
road should  pass  between  them  and  the 
channel ;  because  drawbridges  were  not 
directed  in  those  cases."  Tillotson  v.  Hud- 
son River  R.  Co.,  9  N.  Y.  581. 

8.  A  newspaper  published  every  day  of 
the  week  except  Monday  is  a  "daily  news- 
paper" within  the  meaning  of  an  act  re- 
quiring an  advertisement  to  be  published 
"in  two  daily  newspai^ers  ...  for  ten 
days,  Sundays  and  non-judicial  da)'s  ex- 
cepted." "It  was,"  said  the  court,  "a 
'  daily '  newspaper  in  the  sense  of  the  stat- 
ute, which  employs  the  term  *  daily  news- 
paper' in  contra-distinction  to  the  term 
*  weekly,*  *  semi-weekly,*  or  *tri-weckly* 
newspapers.  The  term  was  used,  and  is 
to  l}e  understood,  in  its  usual  popular  sense  \ 
and  in  this  sense  it  is  clear  that  a  paper 
which,  according  to  its  usual  custoni,  is 
published  every  day  of  the  week  except 
one,  is  a  daily  newspaper;  otherwise  a 
paper  which  is  published  ever)*  day  except 
Sunday  would  not  be  a  daily  paper.  The 
term  in  its  popular  sense  does  not  admit 
of  this  construction."  Richardson  v.  Tobin, 
45  Cal.  30. 
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DAM.  Bight  to  Erect  on  VnnaTlg&ble  Streams. 


DAX. 


2.  Flash  boards  are  Part  of   Dams, 


X.  Definition,  971. 
^lash  " 

971. 

3,  Right  to  Erect,  971. 

(a)  On  UtuiavigabU  Stream ^  971. 
\b)   When    Party  Owns  but  Onf  Side 

of  the  Stream,  972. 
(r)  Given  by  Statute,  972. 

4.  Navigable  Streams,  974. 

(a)  Power  of  Congress  Over,  976. 
\b)  Statutory  Right  to  Erect  A  o  Protec- 
tion against  Injuries  to  a  Private 
0        Owner.  976. 
Miscellaneous  Statutes  in  Regard 

to  Dams,  976. 
Erection   of   Dams   may    be    Re- 


10.  Right  to  Use  ot  Water,  980. 

11.  Rights  Acquired  by  OccuiMiac)r» 

983. 
Rights  Acquired  by  Grant,  983. 
{a)  Loss  of.  983. 
Rights  Acquired  by  Prescription, 

984. 
(a)  Measure  of,  984. 
(^)  Loss  of  985_ 


12. 
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strained,  977. 
Liability  of  Person  Erecting  Dam, 

^977.     ^ 

Care  m  Constructmg,  979. 
Liability  of  Joint  Oiwners  to  Re- 
pair, 980. 


Remedy    of   Person    Injured    by 

Dam,  985. 
(a)  Abatement,  985. 
{b)    When  Person  Injured  may  Abate, 

986. 

(c)  Damages.  986. 

(d)  When  Oivner  of  Dam  Entitle  j  Ic 
Nominal  Damages.  987. 

i^e)  Measure  of  Damages,  988. 

(/)  Where  Action  to  be  Maintained, 
988. 

(^)  Remedy  of  Mill-owners  for  In- 
juries Sustained,  988. 

1.  Defiiution. — The  word  dam  is  used  in  two  different  senses.  It 
properly  means  the  work  or  structure  raised  to  obstruct  the  flow 
of  water  in  a  river ;  but  by  well-settled  usage  it  is  often  applied  to 
designate  the  pond  of  water  created  by  this  obstruction.^ 

2.  Flash-boards  are  Part  of  Dams. — The  flash-boards  used  at  low 
water  form  part  of  a  dam,  and  measure  the  height  of  the  flowage.*^ 

3.  Bight  to  Erect. — {a)  On  Unnavigable  Streams, — The  owner  of 
land  on  both  sides  of  a  stream  not  navigable  may  erect  a  dam  swel- 
ling the  water  of  a  stream  or  pond  in  its  natural  state,  up  to  the  line 
of  his  neighbor  next  above.^ 


1.  Colwell  V.  May's  Landing^  Water 
Power  Co.,  19  N.J.  Eq.  15  C.  E.  Greene), 
245.  In  this  case  it  was  held  that  an  act 
which  authorizes  the  owner  of  a  mill  dam 
•*  to  raise  the  dam  and  water  works"  to 
the  height  of  the  natural  surface  of  the 
water  at  the  line  of  his  lands,  will  be 
construed  to  authorize  the  raising  of  the 
water  in  the  dam  to  that  height,  and  not 
o  authorize  the  raising  the  structure  of 
he  dam.  by  which  the  water  would  be 
made  to  flow  back  upon  the  lands  of  an 
adjoining  proprietor 

**  A  dam  is  an  instrument  for  turning 
the  water  of  a  stream  to  the  u<ie  of  a 
mill  .  .  .  but  it  may  not  in  fact  have 
been  used  for  that  purpose  at  all,  or,  if 
at  all,  in  such  a  way  as  to  affect  the 
original  rights  of  riparian  owners  on 
either  hand/'  Burnham  v.  Kempion.  44 
N.  H.  /8.  A  plank  structure  erected  in 
the  bank  of  a  river  at  a  place  where  ,the 
bank  had  been  carried  away  by  former 
freshets,  and  not  erected  acmss  the  chan- 
nel of  a  river,  is  not  a  dam  within  the 
meaning^  of  the  Michigan  Statute.     An- 
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notated  Statutes,  1882,  §  9168;  People  v. 
Gaige,  23  Mich.  93. 

8.  Amoskeag  Mfg.  Co.  v,  Worcester.  60 
N.  H.  522:  ].ammott  v.  Ewers,  106  lud. 
310:  S.C.,  55  Am.  Rep.  746;  Dingley  v. 
Gardiner.  73  Me.  63. 

8.  Lancy  v.  Clifford,  54  Me.  487:  Woocf 
v.  Edcs.  2  Allen  (Mass.).  578;  Smith  v. 
A^awam  Canal  Co.,  2  Allen  (Mass.). 
790:  Dorman  v  Ames,  12  Minn.  451; 
Stem  v.  Burden,  29  Ala.  127;  s.c,  68  Am. 
Dec.  453:  DilMng  v.  Murray,  6  Ind.  324: 
Webster  v.  Fleming,  2  Humph.  (Teiin.) 
518;  McCalmont  v,  Whitaker,  3  Raivle 
(Penn  ).  84;  s.  c.  23  Am.  Dec.  102; 
Monongahela  Navigation  Co  v.  Coons, 
6  Pa.  St.  379;  s.c.  47  Am.  Dec.  474. 

"The  owner  of  soil  over  which  a  float- 
able but  not  navigable  stream  passes 
may  build  a  dam  aci  jss  it.  provide  he 
furnishes  a  convenient  and  suitable  sluice 
or  passageway  for  the  public  by  or 
through  his  dam.  Lancey  v.  Clifford,  54 
Me.  487;  s.c.  92  Am.  Dec.  561;  Forster 
7'.  Searsport  Spool  and  Block  Co.  (Me. 
Nov.  19,  1S67),  II  Atl.  Rep.  273. 
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{b)  When  Party  Owns  but  One  Side  of  the  Stream. — Rut  an  owner 
of  but  one  bank  of  such  a  stream  cannot  without  legal  permis 
sion  erect  a  dam  which  extends  beyond  the  thread  of  the  stream.^ 

(6')  Given  by  Statute,  —For  the  purpose  of  encouraging  the  erec- 
tion of  dams  several  of  the  States  have,  on  grounds  of  public 
policy,  made  special  statutory  enactments  giving  a  riparian  owner 
the  right  to  erect  a  dam  on  his  own  land,  even  though  in  so  doing 
he  flows  the  land  of  the  owner  above  him.  In  some  of  these  per- 
mission is  given  to  the  riparian  owner  to  erect  his  dam,  although 
he  is  the  owner  of  land  on  one  side  of  the  stream  only.  In  all 
these  cases  the  statute  provides  a  mode  of  assessing  and  collecting 
damages,  which  generally  supersedes  the  common-law  remedy  for 
similar  injuries/'* 


1.  *'  When  the  proprietors  of  two  op- 
posite banks  of  a  stream  of  water  are  de- 
sirous of  enjoying  the  advantHjjje  of  the 
water-power  for  pp'peliiiig  machinery,  a 
dain  for  that  purpose  cannot  be  l)uilt  ex- 
cept by  mutual  consent,  unless  indeed  it 
mav  be  what  is  termed  a  wing-dam.  con- 
fined to  die  soil  of  the  person  who  erects 
it.  or  that  half  of  the  bed  of  the  stream 
which  belongs  to  him.  If  erected  by 
eilh<'r  on  the  land  of  the  other  it  would 
clearly  be  a  trespass,  and  could  lawfully 
be  at)ated  by  him  on  whose  land  it  was 
built  without  his  consent."  Per  Shars- 
wood,  J.,  in  Lindeman  v.  Lindsay,  69  Pa. 
St.  93.  See  also  Wigford  v.  Gill,  i  Croke 
(Kn..;.  C.  P.  &  K.  li.  temp.  Eliz.)  269: 
Adams  v.  Barney,  25  Vt.  225  ;  Canal 
Trustees  7/.  Havens,  11  111.  554;  Trask  r/. 
Ford,  39  Me.  437. 

Hut  ihe  right  may  be  gained  by  pre- 
scription,    iiliss  V,  Rice,  17  Pick.  (Mass.) 

23- 

Where  there  is  an  island  in  the  stream. 
See  Sioep  v.  Hoyi,  44  III.  219;  Crooker 
V.  Bragg.  10  Wend.  (N.  Y  )  260;  s.  c,  25 
Am,  Dec   555. 

2.  Alabama  Statute. — Angell  on  Water 
C'our.  j^  482-4S4  'ihe  provisions  of  the 
siaiuie  of  Aliihama,  Civil  Code,  18S7,  g§ 
3184-3206,  are  as  foll«)Ws: 

Dams  for  ivaler.  grist  mill,  saw  mill. 
j;ifi.  or  factory,  to  be  operated  for  the 
public,  may  be  erected  acr«)ss  any  water- 
course not  fiavigable,  by  owner  of  land 
on  bolh  sides  or  one  side,  and  of  part  of 
tlie  bed  thereof  at  the  place  where  the 
<lam  is  proposed  10  be  erected,  by  pro- 
cce>ling  under  the  Crxle. 

Application  verifieil  by  affidavit,  selling 
f.jrtli  ihc  ri«ht  of  the  applicant,  the  pur- 
pose for  which  the  dam  is  to  be  erected, 
a  full  description  of  the  location  of  the 
land,  the  name  of  the  water  course, 
side  on  which  mill  is  10  be  erected. 
Antl   pr()p<5sed   height   of    the  dam.    must 
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be  made  to  the  probate  judge  of  the 
county  in  which  ii  is  proposed  lo  erect 
the  mill.  If  the  applicatit  owns  but  one 
side  and  part  of  the  bed  of  the  stream, 
the  application  must  be  made  to  the  judge 
of  probate  of  the  county  in  which  the 
land  on  the  opposite  side  of  the  stream 
lies.  an<l  must  state  in  addition  the  name 
and  residence  of  the  opposite  owner, 
whether  he  is  a  minor  or  of  full  age;  and 
if  he  is  of  unsound  mind,  that  fact  must 
be  staled. 

On  the  filing  of  this  application,  the 
judge  of  probate  must  issue  to  the  sheriff 
a  writ  commanding  him  to  summon  seven 
disinterested  persons  to  meet  at  the  place 
where  the  dam  is  to  be  erected,  to  inquire 
into  the  mailers  contained  in  the  applica- 
tion. Notice  must  be  given  to  the  oppo- 
site owner.  The  sheriff's  jury  must,  afier 
being  sworn,  examine  the  land  above  and 
below  beloni^ing  to  others,  and  ascertain 
the  damages  likely  to  result  to  the  owners 
from  fiowage  or  other  injury  caused  by 
the  dam:  they  must  ascertain  whether  the 
residence  of  any  of  such  owners.  <»r  the 
outhouses,  enclosures,  gardens,  or  or- 
chards belonging  thereto,  will  be  over- 
flowed; they  njust  ascertain  whether  the 
health  of  the  neighborhood  will  probably 
be  endangered,  and  whether  any  other  mill 
will  be  overflowed.  If  the  applicant  does 
not  own  both  sides  of  the  stream,  they 
must  ascertain  the  value  of  one  acre  on 
the  opposite  side.  The  inquest  must  be 
reduced  to  writing,  signed  by  a  majority, 
and  returned  to  the  olfv  <•  of  the  judge  of 
probate. 

On  the  return  of  the  inquest,  the  judge 
of  probate  must  summon  the  owt\^rs  of 
land  found  to  be  liable  to  damage  (giving 
thenj  ten  days'  notice),  to  show  cause  why 
the  applicant  should  not  have  provision  to 
erect  his  dam. 

If  on  the  day  appointed  to  show  cause 
it   shall  appear  to  the  judge  of  probate 
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*hat  the  residence,  etc.,  of  any  owner  will 
be  overflowed,  thai  the  liejilih  of  the 
neighborhood  will  probably  be  endan- 
gered, or  that  any  other  mill.  etc..  would 
probably  be  overflowed,  the  judge  must 
refuse  the  application,  but  otherwise  it 
must  be  granted. 

If  the  application  be  f:ranted,  the  ap- 
plicant must  within  three  monihs  pay  to 
the  several  owners  the  >ums  severally  as- 
sessed, and  a  failure  so  to  do  operates  as 
a  revocation  of  the  grant.  Upon  making 
these  payments,  the  applicant  is  vested 
with  a  qualified  estate  in  fee  to  the  acre 
of  land  located  by  the  jury,  to  becom?  ab- 
solute on  the  conditions,  first,  that  the 
dam  or  mill  shall  be  finished  within  three 
years  from  the  date  of  the  grant,  and, 
second,  that  whenever  it  is  destroyed  or 
materially  impaired,  it  must  be  restored 
within  three  years.  On  failure  to  com- 
ply with  such  conditions,  the  land  reverts 
to  former  owner. 

Where  it  is  necessary  to  dig  a  canal 
through  the  land  of  another,  or  where  a 
proprietor  wishes  to  raise  his  dam,  appli- 
cation must  be  made  to  the  judge  of  pro- 
bate, and  similar  proceedings  be  had. 

Persons  making  affidavit  that  they  are 
interei:ted  against  any  application  under 
this  act,  and  giving  security  for  costs, 
may  contest  the  application. 

Persons  building  or  raisinc  dams  ex- 
cept under  the  statutory  provisions,  and 
who  thereby  flow  the  land  of  another,  or 
work  him  any  other  injury,  are  liable  to 
the  person  injured  in  double  damages, 
and  may  also  be  prosecuted  for  creating 
a  nuisance. 

Land-owners  dissatisfied  with  assess- 
ment  of  damages  may  appeal  to  the  cir- 
cuit court 

State  Statutes  on  Bams — There  are 
statutes  similar  to  this  in  the  following 
States.  VIZ.:  Delaware,  Rev.  Code  (1874), 
chap.  61.  §  4:  Florida,  McClellan's  Digest 
(ibSi),  pp.  760-761.  ^§  1-13:  Kentucky, 
G«-n.  Slat.  (i88j).  pp.  672-675.  §^  1-13; 
Afississippi,  Rev.  Code  (t83o)  §§924-932; 
Missouri^  Rev.  Stat.  (1879).  gi^  924-932; 
Viririnia ,  Code  ( 1 8 7 3),  pp.  608-6 11:  Ar- 
kansas. Digest  of  St.as.  (i88i).  i^§  4667- 
4(92;  Illinois,  Rev.  Stat.  (18S7).  p.  976; 
Imiiana,  Rev.  Stat.  (1S81).  §§  S83-887; 
Jowa.  Rev.  Code  (1884).  §§  Ii88-i2c6; 
Nebraski,  Coinp.  Stat.  (1885).  p.  437  et 
seq,\  West  Virginia^  Rev.  Stat.  (1879), 
chap.  91.  ^§  29-36. 

The  following  States  have  similar  stat- 
utes, vvhich.  however,  do  not  apply  except 
to  cases  where  the  person  proposing  to 
erect  a  dam  owns  the  land  on  uoth  sides 
of  the  stream:  I'ennessee,  Code  (1884),  § 
144;?;   Dakota^  Code  of  Civil  Procedure 
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(1S84).  p.  193;  Kansas,  Dassler's  Com  p. 
Laws  (18S5).  §g  3125-3  mi:  Minnesota^ 
Stats.  (1876).  pp.  328-331.  gi^  1-22;  Ver- 
moat,  Rt-v.  Laws  (18S0).  §§3215-3224. 
•  Conneotioat. — The  Connectieut  statute 
resembles  that  of  Alabama,  but  after  the 
jury  have  assessed  the  damages  the  court 
arc  to  add  fifty  per  cent  to  the  amount  so 
assessed,  wnich  shall  be  the  damages  to 
be  paid.  Gen.  Stat.  (Rev.  of  1875).  tit. 
19   chap.  17.  §§  i-io.  p  472  et  scq. 

The  question  whether,  undrr  this  act, 
there  is  or  is  not  a  mill-site  on  which  a 
mill-dam  has  been  lawfully  erected  and 
used,  is  a  quesfion  of  fact  for  the  decisioo 
of  the  committee.  Manilla  Co  z^.  Olcott, 
52  Conn.  452.  So  wher*  the  respondent 
to  a  petition  under  this  act  had  eii{ht  years 
before  purchased  a  mill-site  on  the  land 
soukiht  to  be  flowed,  on  which  he  then  in- 
tended to  build,  but  toward  which  he  had 
done  nothing,  it  was  held  that  the  ques- 
tion of  abandonment  was  one  of  lac*.. 
McArthur  v.  Morgan,  49  Conn.  349. 

Vermont. — The  Vennont  statute  regu- 
lating mill-dams  did  not  authorize  thr 
committee  appointed  by  the  county  court 
to  make  an  order  in  the  first  instance  to 
lower  his  dam.  The  statute  gives  the 
committee  the  ri^ht  to  direct  aiteruiions, 
repairs,  and  additions  only.  Gluver  v. 
McGafTey.  55  Vt.  171. 

Under  the  Alabama  law.  the  jurisdic- 
tion of  a  probate  judge  to  authorize  the 
erecticm  ot  a  dam  is  speciil,  and  attaches 
when  the  application  is  filed.  Folinar  v. 
Fi»lmrir,  68  Ala.  120. 

Massaohnsetts. — The  statute  of  Massa- 
f////j« //J  (Public  Statutes  (i8S2).pp.  10S7- 
1094)  differs  from  these  in  the  manner  of 
proceedings  under  it  and  the  measure  of 
damages  to  be  assessed.  Jt  gives  the 
owner  of  land  on  both  sides  of  a  stream 
not  navigable  the  right  to  erect  a  dam  for 
mill  purposes  on  his  complying  with  the 
provisions  of  the  statute.  After  prohibit- 
ing the  erection  of  any  dams  to  the  injury 
of  existing  ones  on  the  same  stream,  and 
providing  that  the  height  to  which  the  wa- 
ter may  be  raised  and  the  length  of  time 
for  which  it  shall  be  kept  up  in  each  year 
may  be  regulated  by  the  verdict  of  a  jury, 
it  provides  that  any  person  injured  by  the 
erection  of  a  dam  may  obtain  compensa- 
tion upon  complaint  made  to  the  superior 
court  of  the  county  where  the  Ian<ls  lie, 
within  three  years  after  the  injury  was  re- 
ceived. The  writ  is  to  be  served  on  the 
owner  or  occupant  of  the  mill  by  the 
proper  officer.  On  agreement  of  par- 
ties the  cause  may  be  tried  as  other  civil 
causes,  but  if  either  demand  it  a  jury 
must  be  appointed  to  view  the  premises. 
In  estimating  the  damages  the  jury  shall 
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4.  Vayigable  Streams. — In  general  a  riparian  owner  on  a  navigable 
stream,*  whether  navigable  by  nature,  or  declared  a  public  high- 


take  into  consideraiioQ  damage  lo  other 
property  of  the  plaintiff  than  that  over- 
flowed, and  set  off  any  benefit  that  may 
have  been  occasioned  him  in  relation  to 
such  land.  The  jury  shall  assess  the  dam- 
ages for  three  years  preceding  the  com- 
plaint, or  for  so  much  thereof  as  the 
defendant  has  held  title,  and  also  what 
sum  to  be  paid  annually  to  the  complain- 
ant would  be  a  full  and  proper  compensa- 
tion for  injuries  that  might  be  occasioned 
by  the  dam  so  long  as  it  is  used  in  con- 
formity with  the  verdict,  and  also  what 
sum  in  gross  would  be  a  reasonable  com- 
pensation for  all  damages  thereafter  to  be 
/  occasioned  by  such  use  of  such  dam.  and 
Che  right  of  maintaining  and  using  the 
same  forever.  The  complainant  may 
elect  to  take  the  gro^s  sum  Instead  of  the 
annual  damages.  If  he  does  not  so  elect 
the  annual  damages  are  to  be  paid,  which 
become  a  lien  on  the  mill  and  property. 
If  the  properly  is  sold  under  any  proceed- 
ings to  enforce  the  lien,  the  person  en- 
titled to  the  premises  so  sold  may  redeem 
at  any  time  wiihin  one  year,  by  paying 
the  amount  of  purchase- money  and  inter- 
est at  the  rate  of  twelve  per  cent.  If  it 
is  alleged  in  the  complaint  that  the  dam 
is  raised  to  an  unreasonable  height,  or 
that  it  ought  not  to  l>e  kept  up  and  closed 
for  the  entire  year,  the  jury  shall  decide 
how  much,  if  any,  the  dam  shall  he  low- 
ered, and  if  so  whether  it  shall  be  left 
open  any  part  of  the  year,  and  if  so  dur- 
ing what  part,  and  shall  siaie  such  decis- 
i<»n  as  part  of  their  verdict.  An  appeal 
lies  from  so  much  of  such  verdict  as  re- 
lates to  costs. 

The  following  Staff's  have  statutes 
closely  resembling  this,  viz.:  Maine,  Rev. 
Slat.  (1883),  pp.  776-782;  AWwJe  /siand. 
Pub  Stat.  (1882),  p.  280  <f/ j<r^.;  lyiscon- 
sin.  Rev.  Stat.  (1878),  ^^  3374-3406. 

The  iViscoHsin  act  has  been  declared 
constitutional  in  Pratt  7/.  Brown,  3  Wis. 
<Mi3;  Sheen  v.  Voegtlander,  3  Wis.  461.  It 
is  not  applicable  when  dams  are  erected 
across  navigable  streams.  Cobb  7'.  Smith, 
16  Wis.  661.  See  also  Geise  7'.  Green, 
49  Wis.  334. 

The  Afaine  act  (Rev.  Stat.  1883,  pp. 
776-782),  does  not  justify  the  erection  of 
a  dam  destroying  a  public  easement. 
Treat  7>.  Lord.  42  Me.  552;  s.  c,  66  Am. 
Dec.  298;  Parks  v.  Morse.  52  Me.  260. 
And  a  mill-owner  upon  a  non-tidal,  float- 
able stream  must  furnish  a  log-driver  with 
reasonably  convenient  facilities  for  run- 
ning his  lo.t^s,  but  is  under  no  legal  obli- 
jv^ation  to  furnish  locks  or  sluices  through 


which  large  and  loosely  constructed  rafts 
can  be  run  without  being  broken  or  the 
logs  displaced.  Foster  v,  Searsport  Spool 
and  Block  Co.  (Me..  Nov.  19,  1887),  11 
Atl.  Rep.  273. 

Under  the  Massachusetts  statute,  a 
mill-owner  may  raise  his  dam  so  as  to  use 
all  the  unappropriated  water-power,  even 
if  he  thereby  causes  water  of  his  own  pond 
to  flow  into  the  raceway  of  a  mill  higher  up 
on  the  stream,  provided  it  do  not  obstruct 
the  wheel  or  injure  the  mill  above.  Dt- an 
V.  Colt,  99  Mass.  480. 

The  statutes  of  Neto  Hampshire,  Gen. 
Laws  (1878),  p.  340,  and  of  North  Carolina, 
Code  (1883),  §§  1849-1863,  are  some- 
what peculiar.  They  both  resemble  the 
Alabama  statute  in  general,  but  in  the 
former  State  either  the  party  proposing 
to  erect  the  dam,  or  the  person  whose 
land  is  likely  to  be  injured,  may  make  the 
petition,  and  in  the  latter  State,  after  pe- 
tition and  return  of  the  verdict.  *'ihe 
court  in  its  discretion  may  allow  either 
plaintiff  or  defendant  to  build  the  dam," 
the  costs  to  be  paid  by  the  party  to  whom 
such  leave  is  granted :  parties  injured  may 
bring  suit.and  judgment  may  be  for  gross 
or  annual  damage. 

The  law  of  South  Carolina  prohibits 
the  overflowing  of  land  belonging  to  an- 
other without  the  consent  of  the  owner. 
Gen.  Stat.  (1SS2),  §  1169. 

These  statutes  do  not.  in  general,  give 
any  title  to  the  land  flowed,  but  merely 
an  easement  in  the  land.  Thus  the  own- 
er of  a  dam,  who  does  not  own  the  bed 
of  the  stream  above  the  dam,  has  no  in 
terest  in  the  ice  formed  on  it,  and  where 
he  maliciously  and  unnecessarily  draws 
down  the  pcmd  and  destroys  theicefield. 
he  is  liable  in  damages  to  the  owner  oi 
the  land  under  the  pond.  Stevens  7 
Kelley,  78  Me.  455:  s.  c,  57  Am.  Rej> 
813.  As  to  the  right  to  take  ice. see  Dodi»r 
V.  Berry.  26  Hun  (N.  Y.),  246;  Marshall 
V,  Peters.  \%  How.  Pr.  (N.  Y.)2i7;  Cum 
mings  7'.  Barrett,  10  Cush.  (Mass.)  i56. 
State  V.  Potimyer,  33  Ind.  402;  Bigeluw 
T'.  Shaw  ^S.  Court  Mich.,  Apr.  14,  1887). 
32  N.  W.  Rep.  800.  But  compare  Mver 
7'.  Whiiaker.  5  Abb.  N.  Cas.  (N.  Y.)  172 ; 
Mill  River  Woollen  Mfg.  Co.  v.  Smith,34 
Conn.  463. 

1.  HaTigable  Streams  include  all  those 
which  in  their  natural  state  have  the 
capacity  of  valuable  floatage,  whether  so 
used  or  not.  Moore  v.  Sanborne,  2 
Mich.  519.  For  other  definitions  see 
Little  Rock,  Mississippi  River  &  Texa- 
R.  Co.  7'.  Brooks,  39  Ark.  403;  s.  c,  43 
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way  by  the  legislature  of  the  State  through  which  it  flows,  cannot 
erect  a  damson  such  stream  without  the  permission  of  such  legisla- 
ture.* This  may  be  granted  by  general  laws,  as  in  Pennsylvania 
and  Michigany  or  by  special  laws,  as  in  New  York,  The  legislature, 
in  granting  permission  to  erect  such  a  dam,  will  always  protect 
ordinary  navigation,  and  provide  for  the  maintenance  of  fishways.* 


Am.  Rep.  277;  Shawz/.  Oswego  Iron  Co., 
10  Oregon,  371;  s.  c,  45  Am.  Rep.  146; 
Attorney-General  v.  Woods,  108  Mass. 
436:  s.  c,  II  Am.  Rep.  380;  Carter  v. 
Thurston,  58  N.  H.  104;  s.  c,  42  Am. 
Rep.  574;  Lewis  v.  Coffee  County,  77 
Ala.  190;  s.  c.  54  Am.  Rep.  55;  Spooner 
V.  McConnell.i  McLean  (U.  S.  C.C.).  337. 

1.  Commonwealth  v.  Church,  i  Pa  St. 
105;  s.  c,  44  Am.  Dec.  112;  Gates  v: 
Blincoe,  2  Dana  (Ky.).  158;  Yolo  v.  City 
of  Sacramento,  36  Cal.  193;  Newark 
Plank-road  Co.  v.  Elmer,  9  N.  J.  Eq. 
754:  South  Carolina  R.  Co.  v,  Moore, 
28  Ga.  398;  State  v.  Freeport,  43  Me. 
198;  State  V.  Dibble.  4  Jones  (N.  Car.), 
L.  107;  Gold  V,  Carter,  9  Humph. 
(Tenn.)  369;  Selman  v.  Wolfe,  27  Tex. 
68;  Banns  v.  Racine,  4  Wis,  454. 

2.  The  mill-dam  acts  of  several  of  the 
States  cited  in  the  note  to  the  preceding 
section  apply  as  well  to  navigable  streams 
as  to  those  not  navigable.  Kentucky, 
Gen.  Stat.  (1881)  p.  672.  g§  1-13;  Missis- 
sippi, Rev.  Code  (1880)  §§  924-932; 
Nebraska,  Comp.  Stat.  (1S85)  p.  437;  Vit- 
giniay  Code  (1873),  pp.  608-611. 

In  Michigan,  the  boards  of  supervi- 
sors of  the  several  counties  may  permit  or 
prohibit  the  construction  of  dams  over 
navigable  streams  in  iheir  respective 
Counties.  Howell's  Annotated  Statutes 
(1 382).  ^S  493-495. 

In  Wisconsin,  dams  are  not  to  be  erect- 
ed on  navigable  streams  without  the 
consent  of  ihe  legislature.  Rev.  Stat. 
(1S78)  §  1596.  But  while  the  State  may 
authorize  the  construction  of  a  dam  at  a 
point  where  ihe  river  is  not  navigable, 
though  it  becomes  navigable  below,  they 
Cannot  do  so  to  the  injury  of  other  ripa- 
rian proprietors.  Morrill  v.  St.  Anthony's 
Falls  Water-power  Co.,  26  Minn.  222; 
s.  c,  37  Am.  Rep.  399. 

In  Indiana,  dams  may  be  erected  across 
rivers  more  than  65  feet  wide,  on  com- 
plying with  the  provisions  of  a  statute 
somewhat  similar  to  the  mill-dam  acts 
above  cited,  but  such  dam  must  have  a 
lock  constructed  around  it.  Rev.  Stat. 
(1 881)  g§  3702-3704.  In  Tennessee,  no 
dam  can  be  erected  across  navigable 
streams  except  under  the  directions  of 
thj  court,  and  in  such  away  as  not  to  ob- 
struct navigation.     Code  (1884),  §  1441. 
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So  in  West  Virginia,  Rev.  Stat.  (1879) 
ch.  91  §  27.  The  Georgia  statute.  Code 
(1882),  ^  464,  forbids  the  overflowing  ot 
land  of  another.  See  also  Pool  v.  Lewis. 
41  Ga.  162.  to  the  effect  that  the  statutes 
of  Georgia  have  in  no  wise  changed  the 
common -law  rules  in  that  State. 

In  New  York,  permission  to  erect  dams 
on  navigable  streams  is  given  by  the  leg- 
islature only,  and  by  special  laws;  e.g., 
Law^  N.  Y.,  ch.  149  of  1811,  ch.  20  of 
1835.  ch.  551  of  1864;  in  all  cases  of  ap- 
plication to  the  legislature  for  such  acts, 
notice  of  the  intended  application  must 
be  given  by  advertisement  specifying  the 
nature  and  objects  of  the  parties  apply- 
ing for  at  least  six  weeks  successively  in 
the  State  paper,  and  in  a  paper  printed  in 
the  county  where  the  dam  is  to  be  erected, 
or  if  there  be  none  published  in  the 
county,  then  in  the  county  nearest  thereto 
in  which  a  newspaper  shall  be  printed. 
Rev.  Stat.  (7th  Ed.)  p.  432.  All  dams  on 
rivers  recognized  by  law  as  public  high- 
ways must  have  aprons  of  prescrilDed 
width  in  the  middle  of  the  current,  for 
the  purpose  of  running  logs.  Rev.  Stat. 
(7th  Ed.)  p.  1265.  Forlistof  such  streams 
see  Rev.  Stat.  (7th  Ed  )  p.  1265,  and  ch. 
95  Laws  1887. 

\x\  Pennsylvania,  the  mill-dam  act  of 
1803.  4  Sm.  L.  20  Purdon's  Digest.  1883, 
p.  1 173.  provides  that  any  person  owning 
land  upon  a  navigable  stream  declared  by 
law  to  be  a  public  hijihway,  except  the 
rivers  Delaware,  Schuylkill,  and  Lehigh, 
may  erect  dams  for  a  mill  or  mills  or 
other  water-works,  upon  any  such  stream 
adjoining  his  own  lands,  and  may  take 
off  water  as  may  be  necessary  for  those 
purposes,  provided  that  he  does  not  ob- 
struct or  impede  the  navigation  of  the 
stream,  or  prevent  the  fish  from  passing 
up  the  same,  and  does  not  injure  nor  in- 
fringe on  the  rights  and  privileges  of  the 
owner  of  any  private  property  on  the 
stream.  When  complaint  is  made  that 
any  such  dam  obstructs  navigation  or  the 
passage  of  fish,  the  court  of  quarter  ses- 
sions shall  appoint  three  cf>mmissioners 
to  report.  Upon  their  report  that  an 
offence  has  been  committed  against  this 
act,  a  bill  of  indictment  shall  be  sent  to 
the  grand  jury,  and  upon  prosecution  to 
conviction  the  person  convicted  shall  pay 
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{a)  Power  of  Congress, — The  power  of  Congress  to  regulate 
commerce  carries  with  it  power  to  change  the  channels  of  navi- 
gable rivers.^  But  where  Congress  has  not  deemed  it  necessary 
to  take  action  in  the  matter  of  improving  the  navigation  of  a 
river  which  throughout  its  whole  course  runs  within  the  territory 
of  a  State,  that  State  may  rightfully,  for  purposes  of  internal  im- 
provement, change  the  channel  of  that  river'-*  or  erect  dams  in 
the  same.^ 

{b)  Stat7itory  Right  to  Erect  is  No  Protection  against  Injuries  to  a 
Private  Owner, — While  a  dam  in  a  navigable  stream,  if  authorized 
by  the  act  of  the  legislature,  cannot  be  indicted  as  a  public  nui- 
sance for  obstructing  the  stream,  still  the  act  is  no  protection 
against  injuries  to  a  private  owner.* 

5.  Miscellaneous  Statutes  in  Eegard  to  Dams. — There  are  besides 
the  several  mill-dam  acts  various  other  statutes  depending  on  the 
peculiar  needs  and  industries  of  the  different  States.* 


damages  to  the  party  iiijurfd.  anti  the 
court  shall  order  the  supervisors  of  high- 
ways U)  reinnve  the  dam  so  as  to  make 
ii  comply  with  the  provisions  of  the  ait. 
There  is  also  a  summary  method  of  recov- 
erinjj  damajs^es  caused  lo  any  vessel  by 
delays  in  the  passap^e  of  vessels,  caused 
by  such  dams.  This  act  is  applicable  lo 
streams  naviR:able  at  common  law.  as 
well  as  lo  those  declared  so  by  act  of  as- 
sembly. Ensworlh  v.  Comm«»iuvealih, 
52  Pa.  St.  320.  It  does  not  authorize 
the  rre<*tion  of  a  dam  for  other  purposes 
than  those  specified.  Dubois  v.  Glaub.  52 
Pa.  St  238;  Commonwealth  v.  Church, 
I  Pa.  St  105.  The  riijht  under  the  act  is 
not  indefeasible,  but  may  be  taken  away 
by  the  leQisl^ture  Monon^ahela  Navi- 
Kation  Co.  v.  Coons,  6  W.  &  S.  (Pa.)  loi; 
Susquehanna  Canal  Co.  v.  Wriijht.  q  W. 
&  S.  (Pa)  9;  N.  Y.  &  Erie  R.  Co.  v.' 
Younfir,  33  Pa.  St.  175. 

In  Wyoming,  noddms  are  permitted 
in  stream**  laige  enough  to  float  Iors 
without  sufficient  chutes  or  other  contriv- 
ance tr>  permit  the  Iors  and  timber  lo 
pass  without  tm reasonable  delay.  Comp. 
L  (18761  p.  46S   ^  2. 

1.  Souih  Carolirja  v.  Georijin.  93  U.  S.  4. 

2.  Withers  v.  Buckley,  20  How.  (U.  S.) 
84. 

3.  Willson  V.  The  Blackbird  Creek 
Marsh  Co.,  2  Pet.  (U.  S.)  245.  The 
facts  in  this,  the  leading  case  on  this 
subject,  were  that  Blackbird  Creek  was 
a  naviirable  stream  wholly  within  the 
Slate  of  Delaware;  the  State  of  D«'la- 
ware  had  authorized  the  company  de- 
fendant to  erect  a  dam  across  the  creek. 
The  (lam  h.ul  been  built,  and  w.as  broken 
and  injured  by  a  sloop  <luly  licensc'l  and 
enrolled  under  the  navij;alion  laws  of 
the  Uiiiicd  States  and  owned  by  VVilison. 


Thereupon  the  company  brought  an  ac- 
tion of  trespass  vi  <•/  amtis  at^ainst  the 
owner  of  the  sloop  in  a  court  of  the  Slate 
of  Delaware,  and  he  raised,  by  plea, 
the  question  of  the  right  of  the  State  to 
authorize  the  obstruction  of  a  navigable 
stream.  A  verdict  having  been  found 
for  the  plaintifT.  judgment  thereon  was 
affirmed  by  the  supreine  court,  the 
ground  of  d*»cision  being,  as  stated  by 
Marshall.  C  J.:  **  If  Congress  bad  passed 
any  act  which  bore  upon  the  case,  any 
act  in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was  to 
control  State  le«islaiion  over  those  small 
navigable  creeks  into  which  the  tide 
flows,  and  which  aboun<l  throughout  the 
lower  country  of  the  Mid<lle  and  Souih- 
ein  Stales,  we  should  feel  not  much  diffi- 
culty in  saying  that  a  State  law  coming 
in  conflict  with  such  act  w<juld  be  void. 
But  Congress  has  passed  no  such  act. 
The  repugDancy  of  the  law  of  D*-lawarc 
to  the  constitution  is  place*!  entirely  on 
its  repugnancy  to  the  power  to  regulate 
commerce  with  foreign  nations,  and 
among  the  several  States. — a  power  which 
has  not  been  exercised  so  as  to  affect  the 
question  **  See  aNo  Veazie  ?'.  Monr.  14 
How.  (U.  S.)  t;6S:  Pennsvlvania  v.  Wheel- 
ing Bridge  Co..  9  Hoxv  (U.  S.)  647:  11 
How.  (U.  S.)  528;  13  How.  (U.  S  )  51S: 
18  How.  (U.S.)  421;  Transportation  Co. 
V.  Chicafeo.  99  U.  S.  635;  Palmer  v. 
Cuvahoga  Co.,  3  McLean  (C    C  ),  226. 

4.  Criitend'-n  -'.  Wilson.  5  Cow.  (N.  Y.) 
165;  Lee  V.  Pembroke  Iron  Cr»..  57  Me. 
481:  s.  c.  2  Am.  Rep.  59;  Eastman  v, 
Amoskeag  Ntfg.  Co..  44  N,  H.  160; 
Trenton  Water  Power  Co.  v.  Raff,  36 
N.  j.  L.  3-^? 

6.  Fish  ways. — Fi«hways  are  requ-red  in 
dams  by  the  statutes  of  several  States. 
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6.  Erection  of  Damft  may  be  Kestrained. — The  erection  of  a  dam 
across  a  natural  stream  may  be  restrained,^  though  the  person 
applying  for  an  injunction  must  show  right.* 

7.  Liability  of  Person  Erecting  Dam. — A  person  who  erects  a  dam 
is  responsible  for  all  the  injury  caused  by  it*  at  ordinary  stages  of 


Title  "Fisheries,"  Statutes  of  New  Jer* 
sey,  1877;  Comp.  L.  New  Mexico  (1884), 
§'927;  Rev.  Stat.  New  York  (7th  Ed  ).  pp. 
2098  and  21 10;  Rev.  Stat.  Ohio  (18S4), 
§  4219  et  seg.\  Laws  of  Utah,  1882.  p.  41: 
Laws  <if  Dakota,  1885,  ch.  60.  p.  102; 
Iowa,  17  G.  A.  chap.  188.  and  18  G  A., 
chaps.  123  and  411;  Dassier's  Comp. 
Laws  Kansas  (18S1),  §§  2652  and  2653: 
Gen.  Stat.  Kentucky  (1881).  p.  943,  g  5; 
Laws  of  Oregon.  1878.  p.  21;  Title 
"Dams,"  Code  of  Virfrinia  (1873),  and 
also  several  special  laws  in  the  sub- 
sequent pamphlet  laws  of  State;  Rev. 
Stat.  Mauie  (1883),  p.  376;  Pub.  St. 
Massachusetts  {,l^^2)   p.  499- 

ChntM. — So  in  others  chutes  for  \o%s 
musi  be  provided.  Stats,  of  Minnesota, 
1878.  p.  333,  §  2;  Code  North  Carolina 
(1883),  §  3712  et  seq.\  Rev.  Slat.  Wiscon^ 
sin  (1878).  §55  1601-1696;  Arkansas,  Act 
of  6th  April.  1885. 

Wafte-gatei. — So  waste  grates.  Laws 
of  New  Jersey,  1883.  p.  1 55;  Gen.  Stat. 
South  Carolina  (1882),  §  II 74. 

Draining  ManhM.— So  there  are  stat- 
utes,authorizing  the  erection  of  dams  in 
order  to  utilize  low-lying[  lands,  to  drain 
marshes,  etc.  Gen  Stat.  Connecticut,  p. 
263:  Rev.  Slat.  J/«i/»^'(i883),  pp.  274-277. 

Log  Slnioes  — So  10  sluice  logs.  Stats, 
of  Minfiesota  (1878)   p.  350,  §  83. 

Cnltivating  Oysten . — \\\  Connecticut r^'^ 
owner  of  land  in  which  there  is  a  salt- 
water creek  may,  after  permission  prop- 
erly obtained,  erect  a  dam  for  the  pur- 
pose of  cultivating  oysters.  Gen  Stat. 
(1875)  title  16.  chap.  4  §  10,  p.  215. 

Cranberry  Culture  — So  Maine  and  Wis- 
consin have  laws  authorizing  the  erection 
of  dams  for  cranberry  culture.  Laws  of 
Maine,  18S7,  p.  71;  Rev  Stat.  Wisconsin 
(1878).  t^§  1472-1479.  The  constitution- 
altiy  of  the  latter  law.  which  allows  the 
flovving  of  lands  of  another,  and  provides 
for  an  assessment  of  damnges  by  arbi- 
trators, has  been  questioned,  though  not 
determined.  Ramsdale  v.  Footer,  55 
Wis.  557. 

Cutting  Ice. — So  in  Maine  for  the  pur- 
pose of  cutting  ice  and  harvesting  of  ire. 
and  lands  may  be  flowed  from  November 
to  April.     Rev.  Stat.  1883,  p.  124. 

Generally — Some  States  go  soifaras  to 
permit  a  person  proposing  to  erect  dams 
to  overflow  public  highways  upon  permis- 
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sion  granted  by  the  courts  of  the  county, 
or  supervisors  of  the  highways,  or  other 
officers  specified,  upon  paying  such  dam- 
ages as  may  be  adjudged,  or  on  comply- 
ing with  such  other  terms  as  may  be  or- 
dered; generally  the  costs  are  to  be  paid 
by  the  applicant.  Gen.  Stat.  Connecticut 
(1875)  title  16.  ch.  7,  §  18,  p.  234;  Stats, 
of  A/innesota{iS7S},  pp.  331,  332.  §g  22- 
30;  Rev.  Stat.  Maine(iSS2).  pp  782!  783, 
i§  36-41;  Pub.  Stat.  Massachusetts,  1882, 
p.  1092.  etc. 

The  Montana  statute.  Rev.  Stat.  1879, 
§§  493-503.  provides  that  dams  must  be 
constructed  in  a  substantial  manner,  and 
provides  a  mode  for  enforcing  the  law. 

Dams  that  are  sources  of  danger  to  the 
neighborhood  must  be  repaired.  Rev. 
Laws  Vermont  (1880),  g^  3248-3250. 

Materials  necessary  for  the  erection  of 
a  dam  may,  when  they  lie  adjacent  to 
the  site  selected,  be  taken  for  such  pur- 
poses by  proceedmgs  similar  to  those 
for  flowing  lands  under  the  Alabama  stat- 
ute.    Del.  Rev.  Code  (1874)  chap.  61,  §  5. 

In  Missouri  the  privilege  of  maintain- 
ing a  dam  may  erase  if  the  Slate  or 
county  undertake  the  improvement  of 
the  stream  whereon  it  is  erected.  Rev. 
Stat.  Mo  (1879)  §  932. 

Bi€e  Fielda.  —  In  South  Carolina  all 
dams  flooding  rire-fields  are  to  be 
opened  and  the  land  drained  before  the 
ipth  of  March  in  each  year,  for  the  pro- 
tection of  the  rice- fields.  Gen.  Stat. 
(1884)  §§  1 170-11 73. 

1.  Ogletree  v.  McQuaggs,  67  Ala.  580; 
s.  c.  42  Am.  Rrp  112;  Norwood  v. 
Dickey,  18  Ga.  528.  Kut  see  State  v. 
City  of  Eau  Claire  40  Wis.  533. 

2.  Wattier  v.  Miller,  11  Oreg.  329. 

8.  The  whole  question  of  the  liability 
of  the  owner  of  a  dam  to  persons  whose 
lands  are  injured  thereby  is  fully  dis- 
cussed in  Pixley  v.  Clark.  35  N.  Y.  520; 
s.  c,  91  Am.  Dec.  72.  In  this  case  the 
defendants  purchased  land  on  a  creek, 
and  erected  an  embankment  higher  than 
the  natural  bank  to  prevent  the  overflow 
of  water  caused  by  their  dam.  The  water 
perroUted  through  this  embankment,  and 
the  land  of  the  plaintifl  was  drowned  by 
this  means.  Peckham.  J.,  delivering  the 
opinion  of  the  court,  said:  "  The  general 
rule  as  to  flowing  or  drowning  lands  is 
well    sciiled.     '  If    riparian    proprietors 
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water,*  or  in  times  of  ordinary,  usual  and  expected  freshets,  such 
as  flowing  the  lands  of  another,  when  not  authorized  by  statute  f^ 
flowing  back  water  on  a  mill  above;'  creating  a  stagnant  pool 
which  is  likely  to  endanger  the  health   of  the  neighborhood;* 


use  a  watercourse  in  such  a  manner  as 
to  inundate  or  overflow  the  lands  of  an- 
other, an  action  will  tie  on  the  principle 
sU  utere  tuo  ui  aiienum  non  ladas.  So 
if  he  drown  the  land  of  another  and  rot 
hts  grass,  an  action  lies.'  Angell  Wat. 
Cour.  (7th  Ed.)  §  330."  And  he  adds: 
"  The  law  on  the  subject,  as  thus  laid 
down,  is  so  well  settled  and  so  obviously 
just  as  never  to  have  been  called  in  ques 
lion  " 

1.  What  li  Ordinary  Heiglit  of  Wator. 
— McCoy  r.  Danley,  20  Pa.  St.  85;  s.  c, 
57  Am.  Dec.  680:  Ames  v.  Cannon  River 
Manufacturing  Co..  27  Minn.  245;  De- 
corah  Woollen  Mill  Co.  v.  Greer,  58 
Iowa,  86 

8.  BaeUng  Water  upon  Land.— Stout 
V.  McAdams,  2  Scammon  (III.).  67;  s.  c, 
33  Am.  Dec.  441;  Bell  v.  McClintock.  9 
Watts  (Pa.),  119:  s.  c.  34  Am.  Dec.  507. 
The  meaning  of  the  term  **high  water,'* 
as  used  in  this  case,  is  explained  in  Mc- 
Coy V.  Danby,  20  Pa.  St.  8s;  s.  c.  57 
Am.  Dec.  680;  Hoy  v.  Sicrrett,  2  Watis 
iPa.),  327;  s.  c.  27  Am.  Dec.  313; 
Odiorne  v.  Lyford,  9  N.  H.  502;  s.  c,  32 
Am.  Dec.  387;  Haso  v,  Toussard,  17 
Tex.  588;  Wright  v.  Howard,  1  Sim.  & 
Stu.  (Eng.  Vice  Chancery)  190;  Monroe 
V.  Gates,  48  Me.  463;  Hutchison  v. 
Chase,  39  Me.  508;  s.  c.  63  Am.  Dec. 
645;  Heath  v.  Williams,  2$  Me.  209; 
s.  c,  43  Am.  Dec.  265;  Hutchinson  v. 
Granger,  13  Vt.,  386;  Johns  v.  Ste- 
vens, 3  Vt.  308 ;  Wabash  &  Erie  Canal 
7'.  Spears,  16  Ind.  441;  s.  c,  79  Am. 
Dec.  444;  Simmons  v.  Brown,  5  R.  I. 
299:  s.  c,  73  Am.  Dec.  66;  Round- 
tree  V.  Brantley,  34  Ala.  544;  s.  c,  73 
Am.  Dec.  470;  Lohmiller  v.  Indian  Ford 
Waier-power  Co..  51  Wis.  683;  Trustees, 
etc.,  V.  Spears,  16  Ind.  441;  s.  c,  79  Am. 
Dec.  444;  Bristol  Hydraulic  Co.  v, 
Boyer.  67  Ind.  236;  Cooper  v.  Hall,  5 
Ohio,  320;  Brisbane  v,  O'Neall,  3  Strobh. 
(.S.  Car.)  348;  O'Melvany  v.  j aggers,  2 
Hill  (S.  Car.),  634;  s.  c,  27  Am.  Dec. 
417;  Himes  v.  Jarrett  (S.  Car.,  Apr.  27, 
1887),  2S.  E.  Rep.  393;  Godfrey  7^  May- 
berry,  84  N.  Car.  255:  Ames  v  Cannon 
River  Mfg.  Co.,  27  Minn.  245;  Felker  v. 
Calhoun,  64  Ga.  614. 

But  if  a  person  has  a  right  to  keep  his 
dam  at  a  certain  height,  it  is  no  ground 
of  complaint  under  the  mill  acts  that, 
owing  to  his  mills  not  being  used,  the 
water  stands  higher  on  ihc  compldiiiani'> 

9 


land  than  it  otherwise  would.     Daniels 
V.  Citizens'  Savings  InsL,  127  Mass.  534. 

One  being  sole  seised  of  a  mill  and 
privileges  and  dam,  cannot  by  such  dam 
flow  lands  above  him  owned  by  himself 
and  another  in  common.  Hutchinson  v. 
Chase,  39  Me.  508;  s.c,  63  Am.  Dec  645. 

In  North  Carolina  the  overflow  of 
lands  by  a  mill-pond  is  a  tort:  the  stat- 
ute merely  gives  additional  remedy,  buj 
does  not  alter  its  nature.  Wilson  r. 
Myers,  4  Hawks  (N.  Car,).  73. 

8.  Flowing  Baek  Wator  mi  a  KiU 
AboTa. — Mr.  Angell  says  (Angell  on 
Water-courses,  7th  Ed.,  §  340,  p.  517): 
*'  The  consequences  of  setting  back  the 
water  on  a  mill-wheel  above  are  in  most 
cases  more  injurious  than  flowing  the 
land  in  the  absence  of  any  mill  on  it." 
In  Gilman  v,  Tilton,  5  N.  H.  232.  the 
court  say:  "In  general,  every  man  has 
a  right  to  the  use  of  the  water  flowing  in 
a  stream  through  his  land;  and  if  any 
one  divert  the  water  from  its  channel,  or 
throw  it  back  on  him,  so  as  to  deprive 
him  of  the  use  of  it.  the  law  will  give 
him  redress.*'  See  also  Hodges  v.  VLa^g- 
mond,  9  Mass.  316;  Butz  r.  Ihrie,  i 
Rawle  (Pa.).  218;  Monroe  v.  Gates.  48 
Me.  463;  Ames  v.  Cannon  River  Mfg. 
Co.,  27  Minn.  245:  Lincoln  v.  Chad- 
borne,  56  Me.  197;  Dwinel  v.  Veazie,  44 
Me.  167;  s.  c,  69  Am.  Dec.  94;  Siout  r. 
McAdam,  2  Scam.  (IlL)  67;  s.  c,  33  Am. 
Dec.  441;  Barrow  v,  Landry,  15  La.  Ann. 
6S1;  s.  c,  77  Am.  Dec.  199;  Babb  r. 
Mackey.  10  Wis.  371. 

Where  the  defendant  was  owner  of  an 
existing  mill-dam,  and  the  plainiifl  had 
rightfully  erected  a  mill-dam  above  it  on 
the  same  stream,  the  defendant  had  no 
right  to  increase  the  height  of  his  dam  to 
a  level  with  the  plaintiff 's  wheel  by  means 
of  flash-boards,  and  thereby  obstruct  the 
wheel  by  back- water.  Sumner  v.  Tile- 
ston,  7  Pick.  (Mass.)  198;  Rtpka  v.  Ser 
pant,  7  W.  &  S.  (Pa  )  9.  But  where  the 
injury  was  such  as  could  not  be  foreseen 
at  the  time  of  erecting  the  dam,  it  waN 
damnum  absque  injuria.  Proctor  v,  Jen 
nings.  6  Nev.  83. 

4  Creating  a  Stagnant  Pool  which  ii 
likely  to  Iiynre  tlie  Healtli  of  Tboie  liv- 
ing in  the  Vioinity.— Neal  v,  Henry. 
Meigs  (Tenn.),  17;  s.  c,  33  Am  Dec. 
125.  In  this  case  Reese,  J.,  uses  the 
following  language:  "Every  individuul 
indeed  has  a  ri^hi  to  make  the  most  profi- 
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drowning  neighboring  lands   by  percolation  ,^  interference   with 
natural  drainage;*  and  discharging  in  large  quantities  and  flooding* 
lands  below,*  or  for  other  injuries.* 

8.  Care  in  Conftruoting. — The  owner  of  a  dam  must  use  reason- 
able care  and  skill  in  so  constructing  and  maintaining  it,  that  it 
will  not  be  the  means  of  injuring  another,  either  above  or  below, 
by  throwing  the  water  back,  or  being  incapable  of  resisting  it  in 
times  of  ordinary,  usual,  and  expected  floods;  but  his  liability  ex- 
tends no  further,  and  he  is  not  held  responsible  for  inevitable  acci- 
dents or  for  injuries  caused  by  extraordinary  freshets  which  could 
not  be  anticipated  or  guarded  against.* 

But  under  the  Maine  statute  giving 
damages  to  one  whose  lands  are  dam- 
aged by  being  flowed  by  a  mill-dam^  one 
whose  lands  below  the  dam  are  damaged 
by  water  drawn  from  the^dam  cannot 
maintain  complaint.  Wilson  v.  Camp- 
ben»  76  Me.  94. 

4.  Other  Injiiriet. — Injuries  to  mining 
claim  by  washing  away  pay-dirt,  and 
preventing  owners  from  working  claim. 
Fraler  v.  Seard  Union  Water  Company, 
12  Cal.  555;  s.  c,  73  Am.  Dec.  562. 

Where  either  from  neglect  or  acci- 
dent there  is  a  sudden  and  unusual  flow 
of  water  from  a  milUdam,  it  is  the  duty 
of  the  owner  or  tenant  thereof  to  give 
notice  as  soon  as  possible  to  the  next 
mill-owner  below  him.  On  failure  to  do 
so.  the  higher  owner  is  liable  to  double 
damages.  Del.  Rev  Code  (1874),  chap. 
61,  §  2.  See  Mcllvaine  v.  Marstiali,  3 
Harr.  (Del.)  i. 

Where  a  road  passes  over  a  dam,  the 
owner  of  the  dam  is  to  keep  so  much  of 
it  as  is  on  the  dam  in  repair.  Gen.  Stat. 
Kentucky^  p.  767,  §  39;  Amended  Code, 
West  Viri^nia  (1884).  chap.  43,  §  39. 

5.  Washb.  on  Easements,  pp..  *288. 
♦289;  Angell  Wat  Cour.  §  336;  Lehigh 
Bridge  Co.  v,  Lehigh  Coal  &  Nav.  Co.  4 
Rawle  (Pa.).  9;  s.  c,  26  Am.  Deem; 
Bell  V,  McClintock,  9  Wati9(Pa.).  119; 
8.  c,  34  Am.  Dec.  507;  Monongahela 
Nav.  Co.  v.  Coons,  6  Pa.  St.  379;  5.  c, 
47  Am.  Dec.  474;  Knoll  v.  Light.  76  Pa. 
St.  268;  Lapham  v.  Curtis.  5  Vi.  371: 
s.  c,  26  Am.  Dec.  371;  Mayor,  etc.,  of 
New  York  v.  Bailey,  2  Denio  (N.Y.),  433; 
Fraler  v.  Sears  Union  Water  Co.,  J2 
Cal.  5^5:  s.  c,  73  Am.  Dec.  562;  In- 
habitants of  China  v.  Southwick,  12  Me. 
238;  Gray  v.  Harris,  107  Mass.  492; 
5.  c,  9  Am.  Rep.  61;  Everett  v.  Hy- 
draulic, etc.,  Co.,  23  Cal.  225;  Neal  v. 
Henry,  Meigs  (Tenn.),  17;  s.  c.  33  Am. 
Dec.  125;  Procter  v,  Jennings.  6  Nev. 
83;  s.  c.  3  Am.  Rep.  240;  Ames  v.  Can- 
non River  Mfg.  (To.,  27  Minn.  245; 
Brisiol   Hydraulic  Co.  v.  Boyer,  67  Ind. 


table  use  of  that  which  is  his  own,  so 
that  he  does  not  injure  others  in  the  en- 
joyment of  what  is  theirs.  And  it  is 
conceded  also  that  if  one.  in  the  cautious 
and  prudent  use  of  his  property,  in  a 
manner  appropriated  to  its  nature  and 
character,  produce  some  annoyance  to 
his  neighbors,  such  person,  though  sus- 
taining some  loss,  has  suffered  no  legal 
injury  which  can  |be  redressed.  But  to 
dam  up  a  stream,  and  create  pools  of 
stagnant  water  upon  or  near  to  the  prem- 
ises of  another,  poisoning  the  atmosphere, 
generating  disease,  and  impairing  the  en- 
joyment ot  that  most  valuable  of  absolute 
rights,  health,  cannot  be  called  the  cau- 
tious and  prudent  use  of  property  in  an 
appropriate  manner.  To  do  so  is  to 
violate  the  injunction,  sic  utere  tuo  ut 
alienum  non  )adas,''^  See  also  Treat  v. 
Bates.  27  Mich.  390;  White  v.  Forbes, 
Walker's  Chancery  Rep.  (Mich.)  112; 
Ogletree  v.  McQuaggs.  67  Ala.  580;  Neal 
V.  Cogar.  I  A.  R.  Marsh.  (Ky.)  589; 
Mayo  V.  Turner,  i  Munf.  (Va.)  405. 

In  Ohio  dams  may  be  removed  as  a 
sanitary  measure  by  the  county  commis- 
sioners, on  petition  being  made  by  the 
owners  of  adjacent  lands.  The  proceed- 
ings are  regulated  by  statute.  Rev.  Stats. 
{1884)  §  4567/?  et  seq.,  vol.  iii.  p.  230. 

1.  Pereolation.  —  Pixley  v,  Clark.  35 
N.  Y.  520;  Marsh  r/.  Trullinger,  6  Oreg. 
356;  Wilson  V.  New  Bedford,  108  Mass. 
261. 

2  Interfarenee  with  Natural  Drainage. 
— Bassett  v.  Salisbury  Mfg.  Co.,  43  N. 
H.  569:  5.  c.  82  Am.  Dec.  179;  Treat  v. 
Bates.  27  Mich.  391. 

3.  Hooding  Lower  Land. — Discharging 
in  large  quantities  and  flooding  lands 
below.  Gerrish  v.  Newmarket  Mfg.  Co  , 
30  N.  H.  479;  Clinton  v,  Myers,  46  N. 
Y.  511;  Clapp  V,  Herrick.  129  Mass.  292; 
Kelley  v,  Lett,  13  Ired.  L.  (N.  Car.)  50. 
Though  he  is  not  liable  where  he  allows 
the  water  to  flow  in  a  reasonable  man- 
ner. Drake  v.  Hamilton  Woollen  Co..  <>9 
Mass.  574. 
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9.  Liability  of  Joint  Owners  to  Bepfdr.— It  is  the  duty  of  the 
owners  of  a  dam  to  keep  it  in  repair.  Where  there  are  more  than 
one  owner  they  are  bound  to  defray  the  costs  of  repair  in  propor- 
tion to  their  several  interests,  and  if  one  or  more  refuse  to  pay  their 
proportion  towards  the  cost  of  repairs,  they  may  in  several  States 
be  compelled  to  do  so  by  statute.^ 

10.  Eight  to  Use  of  Water.-— An  upper  proprietor  has  a  right  to  de- 
tain the  water  of  a  stream  by  his  dam  so  far  as  is  reasonable  and 
necessary  for  mill  purposes,  but  he  cannot  detain  it  unreasonably  * 


236; 
137. 


Slate    V,    Water    Co.,    51    Conn. 


And  when  the  defendant  so  nefi^ligently 
constructed  his  dams  that  they  were  un- 
able to  resist  the  pressure  of  water  and 
were  carried  out,  thus  flooding  the  stream 
below,  caustnsf  injury  to  lower  proprie- 
tors, it  is  an  injury  for  which  a  common- 
law  action  lies,  and  for  which  the  mill- 
dam  act  of  Wisconsin  affords  no  remedy. 
Rich  V.  Keshena  Improvement  Co.,  56 
Wis.  287. 

Where  the  stream  is  subject  to  extra- 
ordinary freshets,  the  owner  of  a  dam  is 
bound  to  construct  it  to  resist  such 
freshets.     Gray  z;.  Harris,  107  Mass.  492. 

1.  Gen.  Xjayt^^  New  Hampshire  {\%%\\ 
P-  339'  §§  1-12;  Gen.  Laws,  Oregon 
(1872),  p.  682:  HowelTs  Annotated  Stat- 
utes, Michigan  (1882),  g§  1664-161 6; 
Rev.  Stat.  Wisconsin  (1878).  §5^  3403- 
3406.  See  Webb  v.  Laird  59  Vt.  108; 
s.  c.  59  Am.  Rep.  699. 

8.  Tvler  v,  Wilkinson.  4  Mason  (C.  C), 
397;  Union  Mill  &  Mining  Co  v.  Ferris, 

2  Sawyer  (C  C),  176;  Gould  v.  Boston 
Duck  Co.,  13  Gray  (Mass),  442;  Barrett 
V.  Parsons,  10  Cushing  (Mass.),  367; 
Thurber  v.  Martin.  2  Gray  (Mass.),  394; 
s.  c,  61  Am.  Dec.  468;  Pitis  v.  Lancas- 
ter Mills,  13  Mete.  (Mass.).  156:  Bard- 
well  V.  Ames,  22  Pick  (Mass.)  333; 
Drake  v.  Hamilton  Woollen  Co.,  99 
Mass.  574;  Merritt  v.  Brinkerhofif,  17 
Johhs.  (N.  Y  )  306;  Palmer  7/.  Mulligan, 

3  Caines  (N.  Y  ).  307:  s.  c,  2  Am  Dec. 
270;  Crooker  v.  Brap:c:.  10  Wend.  (N.Y.) 
260;  s.  c,  25  Am.  Dec.  555;  Piatt  v. 
Johnson.  15  Johns.  (N.  Y.)  213:  s.  c,  8 
Am.  Dec.  233;  Canfield  v.  Andrew.  54 
Vt.  i;  s.  c,  41  Am.  Rep.  828;  Snow  v. 
Parsons  28  Vt  464;  Martin  v.  Bigelow. 
2  Aik.  (Vt.)  184:  s.  c  .  16  Am.  Dec.  696; 
Hoxsie  7'.  Hoxsie.  38  Mich.  77;  Dumont 
V.  Kellop^c:.  29  Mich.  420;  Shreve  v.  Vnor- 
hce.s.  2  Crrecn  Ch.  (N  J  )  25;  Acquacha- 
nonk  Water  Cn.  v.  Watson  29  N.  J.  Eq. 
366,  Eddy  V,  Simpson.  3  Cal.  249;  s.  c, 
58  Am.  Dec.  408;  Siein  v.  Burden,  29 
Ala  127;  s.  c,  60  Am.  Dec.  453;  Pool 
V.  Lewis,  41   Gd.  162;  s.  c,   5  Am.  Rep. 


526;  Gillett  V.  Johnson.  30  Conn.  180; 
Keeney,  etc.,  Co..  v.  Union  Mfg.  Co.. 
39  Conn.  576;  Parker  v.  Hotchktss,  25 
Conn.  321;  Buddington  v.  Biadley,  10 
Conn.  213;  s.  c.  26  Am.  Dec.  386: 
Wadsworth  v.  Tilloison,  15  Conn.  365; 
s.  c,  39  Am.  Dec.  391:  Rudd  v.  Wil- 
liams, 43  III.  385;  Evans  v.  Merritveather, 
3  Scam.  (111.)  492;  s.  c,  38  Am.  Dec. 
106;  Plumleigh  v.  Dawson,  i  Gilman 
(111.).  544:  s.  c,  41  Am.  Dec.  199:  Sham- 
leffer  v.  Mill  Co..  18  Kans.  24;  Vliet  r. 
Sherwood,  35  Wis.  229:  McCalmont  v. 
Whitaker,  3  Rawle  (Pa.).  84;  s.  c,  23 
Am.  Dec.  102;  Wheatley  v.  Chrisman, 
24  Pa.  St.  298;  Omelvany  ».  Jai^gers.  2 
Hill  (S.  Car.),  634;  s.  c.  27  Am.  Dec.  417; 
Cowles  V,  Kidder.  24  N.  H.  364;  Holden 
V,  Lake  Co..  53  N,  H.  552;  Pilsbury  v. 
Moore,  44  Me.  154:  Dwinel  v.  Veazie, 
44  Me.  167;  s.  c.,69  Am.  Dec.  94:  Davis 
V.  Getrhell.  50  Me.  602;  s.  c  .  79  Am. 
Dec.  636;  Davis  v.  Winslow,  51  Me.  264; 
s.  c,  81  Am.  Dec.  573;  Phillips  v.  Sher- 
man, 64  Me.  171;  Mayor,  etc.,  v,  Ap- 
pold.  42  Md.  442. 

The  right  of  a  lower  owner  to  have  the 
water  run  uninterruptedly  through  the 
gale  on  the  premises  of  an  upper  mill  on 
the  same  stream  would  be,  and  is.  an  ease- 
ment on  the  latter.  Mabie  v.  Matieson, 
17  Wis.  I.  See  extended  note  to  McCoy 
V,  Daniev.  57  Am.  Dec.  680. 

What  is  Reuonable  Detention  of  Water. 
—  In  Gould  V.  Boston  Duck  Co.  13 
Gray  (Mass.),  4.42.  the  defendant  had 
built  a  substantial  dam  upon  the  stream 
and  drew  the  water  to  his  factor)'  by 
means  of  a  canal,  and  after  -using  the 
same  returned  it  to  its  natural  channel 
before  it  reached  the  plainiifi's  land. 
The  stream,  at  ordinary  stages  of  water, 
afforded  an  ample  supply  for  defendant's 
factory,  but  in  seasons  of  great  droaght 
the  defendants  were  unable  to  operate 
their  factory  during  all  the  usual  working 
hours  of  each  day,  but  were  obliged,  in 
ordrr  to  create  the  requisite  head  and  sup- 
ply of  water,  to  shut  their  gates  earlier 
than  usual  on  some  days,  and  somciimes 
for  an  entire  day,  and  thus  anvst  the  flow 
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or  divert  it,     unless  he  has  acquired  the   right  by  prescription. 


of  the  water.  This  was  the  injury  com- 
plained of  by  the  plaintiff,  who  was  the 
owner  of  a  mill  upon  the  stream  directly 
below  the  dam.  and  who  was  injured  to 
some  extent  by  being  deprived  of  the  use 
of  the  water  while  the  natural  flow  was 
thus  arrested.  Shaw,  C.J  ,  delivered 
the  opinion  of  fhe  court,  saying  (p.  452): 
**  Upon  the  facts  agreed  the  court  are  of 
opinion  that  the  defendants  did  not  ex- 
ceed their  just  right  in  the  use  of  this 
water-power.  .  .  .  What  is  a  reason- 
able use  of  water-power  may  often  be  a 
diflicult  question,  depending  on  a  variety 
of  circumstances;  somewhat  upon  usage, 
upon  the  state  of  mechanical  and  manu- 
facturing advancement.  Usage  is  some 
proof  of  what  is  considered  a  reasonable 
and  proper  use  of  that  which  is  a  common 
right:  because  it  affords  evidence  of  tacit 
consent  of  all  the  parties  interested  to  the 
general  convenience  of  such  use.  The 
circumstances  above  stated  we  think  are 
decisive  of  the  present  case,  and  show 
that  the  defendants  made  no  more  than 
a  reasonable  use  of  the  water;  and  if 
this  did  interfere  at  times  with  the  use 
which  the  plaintiff  might  have  made  of 
the  water  if  the  defendants  had  no  occa- 
sion to  use  it.  it  \\^%  damnum  absque  in- 
juria. ...  As  there  was  no  detention  of 
the  water  in  the  ordinary  stages  of  water, 
and  no  other  detention  of  the  water  by  the 
defendants  in  times  of  extreme  drought 
than  was  necessary  to  the  reasonable  use 
of  their  own  mills,  weare  of  opinion  that 
it  was  not  their  duty,  in  point  of  law,  to 
open  their  gates,  or  leave  them  open  with- 
out using  the  amount  to  such  extent  as 
they  might,  merely  because  the  plaintiff's 
works  were  of  such  a  character  that  his  ne- 
cessities required  such  flow  of  the  water." 

This  case  is  cited  as  a  leading  case  in 
Clinton  v.  Myers,  46  N.  Y.  511;  s.  c,  7 
Am.  Rep.  373.  See  also  Pitts  v.  Lan- 
caster Mills,  13  Mete.  (Mass.)  156:  Brace 
V.  Gale,  10  Allen  (Mass.),  441;  Spring- 
field V,  Harris.  4  Allen  (Mass.),  494; 
McKinney  v.  Smith,  21  Cal.  374;  Nevada 
Water  Co  v,  Powell.  34  Cal.  109;  Mabie 
V,  Maiteson,  17  Wis.  i. 

In  Rhode  Island  **  no  person  owning 
any  dam  pn  any  river  or  stream  of  water 
shall  detain  the  natural  stream  thereof, 
at  any  one  time,  more  than  twelve  hours 
out  of  the  twenty-four  hours,  except  on 
Sundays,  whenever  he  shall  be  requested 
by  the  owner  of  any  dam  within  one 
mile  below  on  the  same  stream  to  suffer 
the  said  natural  run  of  said  river  or 
stream  to  pass  his  said  dam.**  Pnb 
Sut.  (1882),  p.  282,  §  2T. 


As  to  what  is  unreasonable  detention 
of  water,  see  Clinton  v.  Myers,  46  N.  Y. 
511;  s.  c.  7  Am.  Rep.  373.  This  was 
an  action  for  an  injunction  to  restrain  the 
defendants  from  opening  the  gate  of  the 
plaintiff's  dam  and  letting  off  the  accu- 
mulated  water.  The  plaintiff  had  erected 
a  dam  across  a  stream  flowing  through 
his  land»  and  used  it  to  detain  the  water 
in  the  pond  dunng  the  autumn  and  spring 
when  the  factory  was  adequately  sup- 
plied with  water  from  another  source; 
when  that  failed  the  deficiency  was  made 
up  from  the  reservoir  thus  created.  De- 
fendant, the  owner  of  land  on  the  stream 
below,  opened  the  gates  and  let  off  the 
accumulated  waters,  claiming  the  right 
to  do  so.  Grover.  J.,  delivered  the  opin- 
ion of  the  court,  saying  (p.  516):  '*  No 
proprietor  has  the  right  to  use  the  water 
to  the  prejudice  of  other  proprietors 
above  or  below  him,  unless  he  has  a 
prior  right  to  divert  it  or  a  title  to  ex- 
clusive enjoyment.  .  .  .  But  the  ma- 
chinery must  be  adapted  to  the  power  of 
the  stream  at  its  usual  stage.  An  owner 
has  no  right  to  erect  machinery  requir- 
ing for  its  operation  more  water  than  the 
stream  furnishes  at  an  ordinary  stage, 
and  operate  such  machinery  by  ponds 
full,  discharging  upon  those  below  in  un- 
usual quantities,  by  means  of  which  the 
latter  are  unable  to  use  it.  See  also 
Merritt  v.  Brinkerhoff,  17  Johns.  (N.  Y.) 
306;  Brace  v.  Yale,  10  Allen  (Mass.), 
441;  Pitts  V.  Lancaster  Mills,  13  Met. 
'Mass )  I  j6;  Clinton  v.  Myers.  46  N. 
Y.  511;  s.  c.  7  Am.  Rep.  373;  Ferrea 
V,  Knipe,  28  Cal.  340;  s.  c,  87  Am.  Dec. 
128;  Hartzell  v.  Sill.  12  Pa.  St.  248: 
Agawam  Canal  Co.  v.  Edwards.  36  Conn. 
476;  Davis  V,  Geichell,  50  Me.  602; 
Snow  V,  Parsons.  28  Vt.  459;  Lawson  v. 
Menasha  Wooden-ware  Co ,  59  Wis. 
393:  s.  c,  48  Am.  Rep.  528;  Timm  v. 
Bear,  29  Wis.  254;  Gerrish  v.  Newmar- 
ket Mfg.  Co.,  30  N.  H.  478;  Anderson 
V.  Cincinnati  Southern  Rv.  (Ky.,  June 
18,  1887)  5  S.  W.  Rep  49:  Dilllngv  Mur- 
ray, 6  I  lid.  324  Compare  Whalen  v, 
Ahl.  29  Pa   St.  98. 

The  question  of  reasonableness  of  de- 
tention is  for  the  jury.  Hctrich  v, 
Deachler.  6  Pa.  St.  32:  Hoy  v.  Sterrett, 
2  Watts  (Pa.),  327;  s.  c;  27  Am.  Dec. 
313;  Hartzell  v.  Sill,  12  Pa.  St.  248; 
Nevada  Water  Co.  v,  Powell.  34  Cal, 
109;  Pool  V.  Lewis,  41  Ga.  162;  s.  c,  5 
Am.  Rep  526. 

1.  Tillotson  V,  Smith,  32  N.  H.  90; 
Harding  v.  Stamford  Water  Co.,  41 
Conn.  87;  Van   Hoesen   v.  Coventry,  10 


981 


liglltt  Aflquirtd 


DAM. 


11.  Bights  Acquired  by  Occupancy.— In  common  with  other  ripa- 
rian proprietors,  the  owners  of  dams  have  only  such  use  in  the  water 
as  will  not  interfere  with  the  use  of  it  by  other  riparian  owners. 
Nor,  in  the  United  States,  will  mere  prior  occupancy  or  appropri- 
ation of  a  running  stream  by  a  riparian  owner,  unless  continued 
for  such  a  length  of  time  as  to  raise  the  presumption  of  a  grant, 
give  an  exclusive  right  thereto  as  against  the  owners  on  the 
same  stream  above  or  below  him,  except  when  the  common  law 
has  been  modified  by  local  usage  or  statutory  enactment.^ 


Bacb.  (N.  Y.)  518;  Garwood  v.  N.  Y. 
Central  &  Hudson  River  R.  Co..  83  N. 
y.  400;  s.  c,  38  Am  Rep.  452;  Cook  v. 
Hall,  3  Pick.  (Mass  )  269;  Manville  v. 
City  of  Worcester.  138  Mass.  89;  s.  c, 
52  Am.  Rep.  261;  Halsev  v.  Lehigh  Val. 
R.  Co.,  45  N.  J.  L.  26:  CiLy  of  Emporia 
V.  Soden,  25  Kans.  5&S;  s.  c,  37  Am. 
Rep.  265. 

When  right  is  given  to  divert  water 
from  a  stream  it  is  to  be  construed 
stricily.  Thus  where  a  right  had  been 
given  to  take  water  into  a  canal  for  pur- 
poses of  navigation,  it  was  held  ihat 
under  the  grant  none  could  be  taken  for 
motive  power.  Druley  v.  Adam,  102 
111.  177.      ' 

The  upper  of  two  neighboring  mill- 
owners  on  the  same  stream  may  divert 
the  water  on  his  own  land  by  an  artificial 
channel,  provided  he  restores  it  to  the 
natural  channel  with  reasonable  care  and 
prudence,  and  without  appreciable  in- 
jury to  the  lower  owner.  Canfield  v. 
Andrews,  54  Vt.  i;  s.  c,  41  Am.  Rep. 
828. 

1  See  the  law  on  this  subject  very  fully 
discussed  in  Norway  Plains  Co.  v.  Brad- 
ley, 52  N.  H.  109.  The  American 
rule  as  there  laid  down  differs  from  the 
English  rule  as  laid  down  in  Bickeit  ?/. 
Morris,  L.  R.  i  H.  L.  Sc.  47  which  is 
**  that  an  encroachment  on  the  alveus  of 
a  running  stream  may  be  complained  of 
by  an  adjacent  or  ex  adi'erso  proprietor, 
without  the  necessity  of  proving  either 
that  damage  has  been  sustained  or  that  it 
is  likely  to  be  sustained  from  that  cause." 
See  also  a  very  extended  note  to  McCoy 
z,  Danley,  57  Am.  Dec.  680;  Hendricks 
V.  Johnson.  6  Porter  (Ala.).  472;  Palmer 
V.  Mulligan,  3  Caines  (N.  Y.)  307;  s.  c, 
2  Am.  Dec.  270;  Plait  7/.  Johnson,  15 
Johns.  (N.  Y.),  213:  s.  c,  8  Am.  Dec. 
233;  Hoy  V,  Sterrett.  2  Watts  (Pa.).  321; 
s.  c,  27  Ain.  Dec.  313;  Hartzell  v.  Sill. 
12  Pa.  St.  248;  Manin  v  Bigelow.  2  Aik. 
(VtJ  184;  s. c,  16  Am.  Dec.  696;  Davis 
V.  Fuller.  12  Vt.  178;  s.  c,  36  Am.  Dec. 
334;  3tout  i'.  McAdaras,  2  Scam.  (III.) 
*>7;   s-  c.,   33  Am.  Dec.  441;    Evans?'. 
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Merriweather,  3  Scam.  (III.)  492;  s.  c. 
38  Am.  Deo.  106;  Gilman  v  Tilton.  5 
N.  H.  231 ;  Cowles  v.  Kidder,  24  N.  H.  378 ; 
Parker  v,  Hotchkiss,25  Conn.  321 ;  Keeny, 
etc..  Co.  V.  Union  Mfg.  Co.,  39  Conn. 
576;  Pugh  V.  Wheeler,  2  Dev.  &  B.  (N.C.) 
55;  Bliss  V.  Kennedy,  43  N.  C.  67;  Rudd 
V.  Williams.  43  N.  Car.  385;  Dumont  v. 
Kellogg,  29  Mich  420;  Buchanan  z'. Grand 
River  &  Greenville  Log  Co.,  48  Mich. 
364;  Stillraanv,  White  Rock,  etc.,  Co..  3 
Woodb.  &  M.  (U.  S.  C.  C.)  550;  Tyler  v, 
Wilkinson,  4  Mason  (U.  S.  C.  C.l,  397; 
Smith  ZK  Agawam  Canal  Co.,  2  Allen 
(Mass.),  357;  Bearser.  Berry,  117  Mass. 
211. 

As  a  riparian  proprietor  cannot  by  prior 
occupition  of  a  stream  acquire  a  right  to 
divert  a  water-course  as  against  a  lower 
proprietor,  so  he  cannot  by  such  prior 
occupation  acquire  the  right  to  use  all  the 
water  for  mechanical  purposes  by  turning 
it  into  steaTi.  Bliss  v,  Kennedy.  43  III, 
67.  Though  he  use  all  the  water  for  dom- 
estic purposes.  Stein  t\  Burden.  29  Ala. 
127:  s.  c,  60  Am.  Dec.  453.  But  his 
rights  must  be  properly  exercised.  Mc 
Calmont  v,  Whltaker,  3  Rawle  (Pa  ),  84; 
s.  c,  23  Am.  Dec.  102;  Wadswonh  v  Til- 
lotson,  15  Conn,  366;  s.  c,  39  Am.  Dec. 
391- 

The  right  to  the  exclu«sive  use  of  the 
water  may  undoubtedly  be  acquired,  by 
adverse  enjoyment  and  possession  where 
it  is  real  and  actual.  Thus  the  proprie- 
tor who  first  lawfully  erects  a  dam  across 
the  stream  to  create  a  fall  to  o:>craie  his 
mill,  has  a  right  afterward  to  mamtain  it 
against  all  other  proprietors  above  and 
below,  and.  to  this  extent,  prioriiv  of  oc- 
cupatitin  gives  priority  of  title.  Thurber 
V.  Martin.  2  Grav  (Miiss.).  39 1;  s.  c.  61 
Am.  Dec.  468;  Pratt  v  Lait.son,  2  Allen 
(Mass.).  288:  Gardner  v,  Newbury.  2 
Johns.  Ch.  (N.  Y.)  161;  s  c,  7  Am.  Dec. 
526;  Olney  v,  Fenner.  2  R.  1.  211;  s.  c. 
57  Am.  Dec,  711.  So  a  lower  proprietor 
cannot  by  occupation  acquire  the  right  to 
flow  upper  land  or  mill.  Stout  r/.  Mc- 
Adam.s.  2  Scam.  (III.) 67;  s.c,  33  Am.  Dec. 
441;    Cowles  V,  Kidder.   24  N.  H.37S; 
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12.  Eights  Acquired  by  Grant. — The  right  of  the  owner  of  a  dam 
to  overflow  the  lands  of  another  above  pr  below,  or  to  set  back 
water  on  an  upper  mill-privilege,  may  be  acquired  by  special  grant 
or  reserved  in  a  conveyance  of  land  like  any  other  easement.  The 
construction  of  all  such  conveyances  will  depend  upon  the  stipula- 
tions they  contain  in  connection  with  the  right  granted.  A  grant 
of  a  mill  with  its  appurtenances  passes  not  only  the  mill  itself,  but 
whatever  naturally  and  necessarily  belongs  to  it,  as  the  dam,  race, 
floodgates,  water-rights  in  the  stream  on  which  it  is  situated,  and 
in  some  cases  storage  dams,  even  though  they  may  be  at  a  consid- 
erable distance  from  the  mill.^ 

{a)  Loss  of, — Where  there  has  been  a  grant  of  the  right  to  flow 
lands,  there  must  be  not  only  disuse,  but  actual  adverse  user  for 
twenty  years  to  extinguish  the  right.* 


Pujfh  V.  Wheeler,  2  Dev.  &  B.  (N.  Car.) 
57;  Burnett  v,  Nicholson,  72  N  Car.  334. 
The  right  of  this  second  occupant  of  a 
stream  for  mill  purposes  is  subordinate  to 
that  of  the  first.     Tye  v.  Catching,  28  Ky. 

463. 

In  iVyorning' \h^  right  is  given  to  take 
water  from  streams,  but  not  so  as  to  im- 
pair the  rights  of  any  dam-owner  pre- 
viously acquired.  Comp.  L.  (1876)  p.  378, 

1.  In  Baker  v.  Bessey.  73  Me.  472: 
s.  c.  40  Am.  Rep.  377.  it  was  decided 
that  a  deed  of  a  mill  with  the  appurte- 
nances will  pass  not  only  the  dam  at  the 
mill,  but  also  an  easement  in  a  reservoir 
dam  owned  by  the  grantor  of  the  mill 
and  lower  dam.  and  for  many  years  used 
in  conjunction  with  them,  and  up  to 
which  the  lower  dam  had  always  been 
flowed,  although  the  grantor  did  not  own 
all  the  land  between  them.  St-e  also 
WatroHS  V.  Wairous,  3  Conn.  373;  Albte 
7f.  Hayden.  25  Minn.  267;  Oregon  Water 
Co.  zt  Twilienger,  3  Orejj.  i ;  Conwell  v. 
Brookhart,  4  B.  Mon.  (Ky.)  580;  s.  c,  41 
Am.  Dec.  244;  Hathaway  v,  Mitchell.  34 
Mi'h.  164;  Butler  v.  Huse,  63  Me.  447; 
Estey  V.  Baker.  48  Me.  495;  Preble  z/. 
Reed.  17  Me.  169;  Rackley  v.  Sprague, 
17  Me.  281;  McTavish  v.  C^irroil,  7  Md. 
352;  s.  c,  61  Am.  Dec.  353;  Simmons  t^ 
Cloonan.  81  N.  Y.  557;  Vnorhees  v. 
Burchard.  55  N.  Y.  98;  Adams  v.  Con- 
over,  87  N.  Y.  422:  s.  c,  41  Am.  Rep. 
381;  Parsons  v,  Johnson,  68  N.  Y.  62; 
s.  c,  23  Am.  Rep.  149;  Vandenburijh  ?/. 
Van  Bergen.  13  Johns.  (N.  Y.)  212;  Wet- 
more  V.  White.  2  Caines  Cases  (N.  Y.), 
87;  s.  c  2  Am.  Dec.  323;  Niizell  v. 
Paschal.  3  Rawle  (Pa.),  76:  Swartz  v, 
Swartz,  4  Pa.  St.  353;  Pickering  v. 
Stapen,  5  S.  &  R.  (Pa  )  107;  s.  c,  9  Am. 
Dec.  336;  Fraiiey  7:  Waters,  7  Pa.  Sr. 
221;  Frey  v.  Witman.  7  Ph.  St.  441; 
Stricken  v.  Todd,  10  S.  &  R.  (Pa.)  63; 


s.  c,  13  Am.  Dec.  648;  Leonard  v. 
White,  7  Mass.  6;  s.  c,  5  Am  Dec.  19: 
Crittenden  v  Field.  8  Gr«y  (Mass.).  621; 
Phil  brick  v.  Ewing.  97  Mass.  134;  Peter 
V.  Hawes.  13  Pick.  (Ma.*?s.)  323;  Short  v. 
Woodward,  13  Gray  (Mass.),  87;  Mabie 
V.  Matteson.  17  Wis.  i;  Whitney  v,  Ol- 
ncy.  3  Mas.  (R.  I.)  280;  Perrin  v.  Gar- 
field, 37  Vt.  312;  Coolidge  z\  Hager.  43 
Vt.  9;  s.  c,  5  Am.  Rep.  256;  Goodal  r-. 
Godfrey,  53  Vt.  219;  s.  c.  38  Am.  Rep 
671;  Tuihill  V.  Scott,  43  Vi.  525;  s.  c,  5 
Am.  Rep.  501;  Neaderhouser  v.  State. 
28  Ind.  257;  Lammoit  v.  Ewers,  106  Inil 
310:  s.  c,  55  Am.  Rep.  746;  Decora^i 
Woollen  Mill  Co.  v.  Greer,  49  Iowa.  490: 
New  Ipswich  Factory  z:  Baichelder.  3  K. 
H.  190;  s.  c,  14  Am,  Dec.  346:  Spauld- 
ing  V.  Abbott,  55  N.  H.  423:  Salmon 
Falls  Mfg  Co.  V,  Portsmouth  Co..  46  N. 
H.  249;  Wilcoxon  v.  McGhee.  12  III.  381; 
s.  c.  54  Am.  Dec.  509;  O'Rorke  v. 
Smith,  II  R.  I  259;  s.  c,  23  Am.  Rep. 
440;  Aug.  Wat.  Cour.  (7th  Ed.)  §  353 
ft  seq.  Compare  Brace  v.  Yale,  4  Allen 
tMass.),  393.  and  see  extended  note  to 
McCoy  V.  Danley.  57  Am.  Dec.  687. 

As  to  right  to  overflow,  or  back  water, 
given  by  parol,  see  Ang.  Wat.  Cour.  (7ih 
Ed.)  §  387;  Johnson  v,  Lewis,  13 
Conn.  303;  s  c.  33  Am.  Dec.  405;  Wood- 
bury V.  Parcihley,  7  N.  H.  237;  s  c,  26 
Am.  Dec.  739;  McKillip  v,  McIIhenny, 
4  Watts  (Pa  ).  317;  s.  c,  28  Am.  Dec.  711; 
Leidensparger  v.  Spear,  17  Me.  123:  s.  c. 
35  Am.  Dec  234;  Stevens  v,  Stevens.  11 
Met.  (Mass.)  251;  s.  c.  45  Am.  Dec.  203; 
Woodward  v.  Seely.  11  111.  157;  s.  c,  50 
Am.  Dec.  158;  Hazelton  v.  Putnam,.  ^ 
CHandlrr  (Wis.),  117;  s.  c,  3  Pinney 
(Wis.).  107:  s.  c.  54  Am.  Dec.  158:  Cook 
T'  Prijjden.  45  Ga.  33  n.;  s.  c,  12  Am. 
Rep.  582:  Himes  v.  Jarrett  (S.  Car.  Apr. 
20.  18S1).  2  S.  E.  Rep.  593;  Case  v. 
Vy^-ber,  2  Ind.  loS. 

2.  Mower  v,   Hutchinson,  9  Vt.  242; 
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13.  Sights  Acquired  by  Prescriptioii. — The  right  to  overflow  lands 
or  to  raise  water  by  means  of  a  dam  to  the  injury  of  an  upper 
mill-owner,  may,  like  easements  in  general,  be  acquired  by  an  un- 
interrupted and  adverse  enjoyment  for  twenty  years,  or  for  the 
period  of  time,  whatever  it  may  be,  limited  by  the  statute  of  limi- 
tations for  the  right  of  entry  on  land.^ 

(^i)  Measure  of. — ^A  mill-owner  having  a  twenty  years'  prescrip- 
tive right  to  flow  land  of  another  is  entitled  to  keep  the  water  as 
high  as  it  would  be  raised  by  a  dam  of  the  same  height  as  that 
maintained  during  the  period  of  prescription,  having  regard  to 
the  effective  height  of  the  same.     The  right  does  not  depend  on 


Smith  V.  Modus  Water  Co.,  35  Conn.  392. 

Compare  Pilsbury  v.  Moore,  44  Me.  154. 

1.  An^.    Wat.   Cour.  (7th  Ed.).  §  372; 

note  10  McCoy  v.  Danley,  57  Am.  Dec. 

A  party  acquires  the  rig^ht  to  the  use 
of  water  in  a  particular  manner  by  an 
uninterrupted  adverse  enjoyment  of  such 
use  for  twenty  years;  but  an  omission  by 
the  owner  to  make  use  of  his  right  does 
not  impair  his  title  or  confer  any  right 
thereto  upon  another.  It  is  not  non-user 
by  the  owner,  but  the  adverse  enjoyment 
by  another,  which  destroys  the  right. 
Pilsbury  v.  Moore,  44  Me.  154;  s.  c,  69 
Am.  Dec.  91.  See  also  Voter  v.  Hobbs, 
69  Me.  19;  Blanchard  v.  baker.  8  Green- 
leaf  (.Me.),  253;  s.  c,  23  Am.  Dec.  504; 
Leidensparger  v.  Spear.  17  Me.  123;  s. 
c.  35  Am.  Dec.  234;  Augusta  v.  Moul- 
(on,  75  Me.  284;  Burnham  t\  Kempton, 
44  N.  H.  78;  Norway  Plains  Co  v, 
Hradley.  52  N.  H.  86;  Perlcy  v.  Hilton, 
S5  N.  H.  444;  Odiorne  v,  Lyford.  9  N. 
il.  502;  s.  c,  32  Am.  Dec.  387;  Taylor 
V.  Blake  (N.  H.,  July  15,  1887).  10  At- 
lantic Rep.  698;  Stein  v.  Burden.  24  Ala. 
130;  «.  c.  60  Am.  Dec,  453;  Con  well  v. 
Thayer,  5  Mete,  (Mass.)  253;  s.  c.  38 
-Am.  Dec.  400;  Brace  v,  Yale.  10  Allen 
(Mass.),  441;  Johns  v.  Stevens,  3  Vt.  308; 
Vail  V.  Mix,  74  III.  127:  Lan?  v.  Miller, 
27  Ind.  534;  Ogle  V,  D.U.  55  Ind.  130; 
Wilson  V.  Wilson.  4  Dev.  (N.  Car.  L.) 
154;  Dumont  v.  Kellogg.  29  Mich.  420; 
Alhambra  Addition  Water  Co.  v.  Rich- 
ardson (Cal.  June  27,  1887).  14  Pac.  Rep. 
379:  Townsend  v.  McDonald,  12  N^  Y. 
(2  Kern  )  381;  Haas  v,  Choussard,  17 
Tex.  588. 

When  a  mill-owner  has  enjoyed  the 
rij^ht  to  the  use  of  all  the  water  of  a 
stream  for  twenty  years,  no  riparian 
owner  of  land  above  may  divert  the 
water  of  the  stream  for  purposes  of  ir- 
rigation, if  by  so  doing  he  impedes  the 
operation  of  such  mill.  Cook  v.  Hull. 
3  Pick.  (Mass.)  269;  Cary  v.  Daniels,  8 
Mete.  (M.^ss  )  479;  s.  c,  41  Am.  Dec.  532. 


And  under  the  mill  acts,  where  author- 
ity is  given  to  flow  lan^  on  payment  of 
damages,  if  a  mill-owner  has  kept  up  a 
dam  and  flowed  the  land  of  another  for 
'wenty  years  wiihout  such  payment,  or 
question  made,  it  is  evidence  of  the  right 
to  maintain  the  dam,  and  flow  the  lands, 
and  a  bar  to  a  claim  for  damages.  Wil- 
liams V.  Nelson,  23  Pick.  (Mass.)  141; 
s.  c,  34  Am.  Dec.  45. 

But  where  the  defendant  in  action  for 
the  obstruction  of  a  water-course,  by 
raising  his  dam,  proved  that  the  pany 
under  whom  the  plaintiff  claimed  was  fre- 
quently present  during  the  erection  of 
the  dam,  and  did  not  object  to  or  forbid 
its  erection,  and  even  expressed  an  opin- 
ion that  it  would  be  beneficial  to  his  mill, 
and  that  the  plaintiff  had  said  that  he  was 
satisfied  with  the  manner  in  which  the 
defendant  used  the  water,  it  was  held 
that  these  facts  did  not  amount  to  a 
license  to  erect  the  dam.  but  were  merely 
evidence  of  such  license.  Johnson  v. 
Lewis,  13  Conn,  303;  s.  c,  33  Am.  Dec. 
405. 

As  to  prescriptive  authority  to  erect 
dams  across  arms  of  the  sea  where  the 
tide  ebbed  and  flowed,  see  Seeiy  v.  Brush, 
35  Conn   419. 

So  a  proprietor  of  land  on  a  stream 
may  not,  for  purposes  of  irrigation,  stop 
the  flow  of  the  water  by  a  dam  across  the 
stream.  Colburn  v.  Richards,  13  Mass. 
420;  Anthony  v.  Lapham.  5  Pick.  (Mass.) 
175:  Sampson  «'.  Hoddinott.  i  C.  B.  N. 
S.  590.  Unless  he  has  by  prescription 
gained  the  right,  if  the  existence  of  hhe 
dam  and  use  of  the  water  has  been  of 
sufficient  duration.  Messinger  v,  Uhler, 
2  East.  Rep.  602. 

No  owner  or  occupier  of  any  mill- 
dam  or  other  water-power  shall  acquire 
by  prescription  any  right  against  the 
State  or  the  public  to  impede  or  Injure 
navigation,  the  passage  of  flsh,  or  any 
other  public  easement  in  any  of  the 
waters  of  the  State.  Gen.  Laws  N.  H. 
(1878),  p.  325, 
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what  the  dam  may  actually  flow  at  a  particular  time,  but  what,  in 
<>ood  condition,  it  will  ordinarily  flow.^ 

{p)  Loss  of, — A  prescriptive  right  to  overflow  lands,  or  to  inter- 
fere with  an  upper  mill-owner  by  setting  back  water  upon  him, 
may  be  lost  by  non-user  for  the  length  of  time  required  to  gain  it, 
but  not  for  a  less  period.*^ 

14.  Remedy  of  Persons  Injured  by  the  Erection  or  Maintenance  of  a 
Dam. — (a) Abatement, — Where  the  erection  and  maintenance  of  a  dam 
interfere  with  the  rights  of  other  proprietors,  equity  will  interfere 
and  order  the  abatement  of  the  nuisance,  to  such  an  extent  as  will 
remedy  the  injury.^     The  grounds  of  equitable  interference  are, 

X.  Angell  Wat.  Cour.  g  379.  Note  to 
McCoy  v.Danley.  57  Am.  Dec.  689;  Vot- 
er V,  Hobbs,  69  Me.  19:  Carlisle  z/.  Coop- 
er. 21  N.  J.  Eq.  576;  Meriz  v,  Dorney, 
25  Pa.  St.  579;  Smith  v.  Russ,  17  Wis. 
227;  Powell  V,  Lash,  64  N.  Car.  456;  Mor- 
ris 2/.  Commander.  3  I  red.  (N.  Car.)  L. 
510;  Whittier  v,  Cpcheco  Mfg.  Co.,  9  N. 
H.  454;  s,  c.  32  Am.  Dec.  382:  Guilford 
V.  Winnepiseogee  Lake  Co.,  52^  N.  H. 
262;  Shepherdson  v.  Perkins,  58  N.  H. 
35^;  Cowell  V.  Thayer,  5  Met.  (Mass.) 
253;  s.  c,  38  Am.  Dec.  400:  Powers  v. 
Osgood.  102  Mass.  454;  Thurberv.  Mar- 
tin, 2  Gray  (Mass.).  394;  s.  c..  61  ^m. 
Dec.  468:  Maguire  v.  Baker,  57  Ga.  109; 
Ellington  v.  Bennett,  59  Ga.  286  ;  Mardy 
7'.  Shults.  29  N.  Y.  346. 

2.  French  v.  Bralntree  Mfg.  Co.,  23 
Pick.  (Mass.)  216:  Williams  v.  Nelson, 
23  Pick.  (Mass.)  141;  s.  c,  34  Am.  Dec. 
35.  Non  user  for  a  less  time  does  not 
impair  his  rights,  nor  confer  adverse 
rights  on  another.  Townsend  v,  McDon- 
ald. 12  N.  Y.  381;  Pilsbury  v.  Moore,  ifi\ 
Me.  154. 

3.  Hammond  v.  Fuller,  i  Paige  (N.  Y. 
Ch.).  197;  Rothery  v.  N.  Y.  Rubber  Co.. 
90  N.  Y.  30;  McCormick  v\  Horan,  81 
N.  Y.  86;  s  c,  37  Am.  Rep.  479:  Ames 
V.  Cannon  River  Mfg.  Co.,  27  Minn.  245; 
Finch  V,  Green,  16  Minn  355;  Bowman 
V,  City  of  New  Orleans,  27  La.  Ann.  501; 
Potter  V.  Howe,  141  Mass.  357;  Cobb  v. 
Smith.  23  Wis.  261;  Newell  v.  Smith,  26 
Wis.  582. 

A  court  of  equity  will  not  interfere  to 
protect  complainant  from  an  injury  that 
defendants  can  at  any  time  make  lawful 
if  they  choose;  therefore,  a  showing  of  a 
subsisting  right  of  flowage  for  saw-miil  or 
grist-mill  purposes  will  prevent  the  abate- 
ment of  a  miildam  erected  to  supply  a 
paper  mill,  and  causing  only  the  like  ex- 
tent of  flowage.  Hathaway  r.  Mitchell, 
34  Mich.  164. 

Under  a  decree  of  abatement  of  a  mill- 
dam,  so  as  not  lo  interfere  with  plaintiff's 
prior  enjoyment  of  a  power,  it  was  held 
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that  the  proper  height  at  which  the  dam 
should  stand  was  to  be  determined  by 
experiment  rather  than  theoretical  con- 
clusions drawn  from  surveys.  Decorah 
Woollen  Mill  Co.  v.  Greer,  58  Iowa.  86. 
And  when  such  abatement  is  to  be  made 
with  reference  to  the  ordinary  stage  of 
the  water,  the  meaning  is  the  ordinary 
stage  when  the  water  is  high.  Decorah 
Woollen  Mill  Co.  v.  Greer,  58  Iowa.  86. 

But  when  the  petition  to  compel  one  to 
lower  his  dam  does  not  allege  its  height 
at  any  time,  or  how  much  raised  by  the 
respondent,  it  is  fatally  defective.  Tye 
V.  Catching,  78  Ky.  463. 

Where  permission  has  been  granted  to 
raise  the  water  of  a  stream  to  a  certain 
height,  and  a  dam  had  been  erected  for 
that  purpose  which  had  existed  for  thirty 
years,  an  injunction  to  abate  the  dam  will 
be  denied  where  evidence  does  not  con- 
clusively show  that  the  height  has  ever 
been  exceeded.  Cobb  r,  Slimmer,  4^ 
Mich.  176. 

In  Pennsylvania,  the  mill-dam  act  of 
23  March,  1803  (Purcion's  Digest,  1885), 
p.  1173,  4  Sm.  Laws,  20,  takes  away  the 
common-law  remedy  by  abatement  as  far 
as  navigable  streams  are  concerned,  and 
gives  the  courts  power  to  direct  the  su- 
pervisors of  highways  in  the  adjoining 
townships  to  remove  such  part  of  the 
structure  as  will  bring  it  within  the  pro- 
visions of  the  act.  Criswell  v.  Clugh,  3 
Watts  (Pa  ).  330;  Spiijelman  v.  Walter.  3 
Watts  &  Sergeant  (Pa.).  549;  Ensworth 
7/.  Commonwealth,  52  Pa.  St.  320. 

The  mill-dam  acts  of  the  several  States 
have  taken  away  this  remedy  so  far  as  it 
applies  to  dams  lawfully  erected  under 
the  statute.     See  note  to  g  3  (r). 

In  some  States  unlawful  dams  are  de- 
clared by  law  to  be  nuisances.  Gen. 
Stat.  Conn.  (1875),  p.  253  ;  Rev.  Stat. 
Missoun  (1879),  §^  6,438;  Rev.  Stat.  Wes( 
Virpnia  (1879),  chap.  91,  §  24.  So  in 
Afatne.  when  they  become  injurious  to 
the  public  health,  offensive  10  the  neigh- 
borhod,  or  occasion  injuries  or  annoy- 
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first,  that  the  remedy  at  law  is  inadequate,  and  second,  to  prevent 
multiplicity  of  actions.* 

{b.)  When  Party  Injured  May  Abate, — A  riparian  owner  may  enter 
on  adjoining  land  to  remove  obstructions  in  a  stream  whereby  the 
water  is  flowed  back  upon  his  land  to  the  injury  of  his  mill,  if  he 
cannot  otherwise  obtain  relief.* 

{c)  Damages, — Any  person  injured  by  the  erection  or  mainten- 
ance of  a  dam  may  have,  a  common  law  action  against  the  owner, 
or  in  some  cases  the  occupant  thereof,  for  damages  for  the  in- 
jury done  him,  unless  the  riglit  has  been  taken  away  by  the 
mill-dam  acts  of  the  several  States.  These  latter  acts  all  pro- 
vide a  special  mode  of  recovering  damages,  which  must  be  strictly 
followed,  and  is  generally  a  bar  to  any  other  action  for  the  damages 
incurred.* 


ances  of  a  kind  not  authorized  by  the 
statute!!  regulating  dams.  Rev.  Stat. 
1883   p.  234.  §  310. 

Others  have  declared  navigable  streams 
free  and  common  highways,  or  have  for- 
bidden the  obstruction  of  streams  by 
dams.  Codes  and  Staptes  of  California 
(1876).  §  13,  6n;  Gen.  Laws  Or^j^on.p. 
103. 

A  dam  erected  under  the  statutes  of 
Missouri,  but  not  completed  within  the 
time  prescribed  by  the  statute,  is  an  un- 
lawful structure,  and  one  that  cannot  be 
legitimated  by  lapse  of  time  so  as  10  en- 
title its  owners  to  the  protection  of  the 
statute  as  against  other  mills.  Hoffman 
7/.  Vaughan,  72  Mo,  465.  As  to  when 
<iam  is  a  nuisance.  Stone  7*.  Peckham. 
12  R.  I.  27. 

In  D^ia7V(jrr,  when  an  ancient  mill  is 
injured  t)y  other  mills  erected  on  the  same 
stream,  upon  complaint  made,  the  court 
will  appoint  a  jury  of  twelve  men  10  in- 
spect the  premises,  and  upon  their  re- 
port the  court  may  award  damages,  or  if 
it  seem  necessary  may  abate  the  dam. 
Rev.  Code  (1S74),  chap.  61.  §  2.  p.  349. 

In  Vitxinia,  where  dams  interfere  with 
the  improvement  of  any  water-ourse, 
the  Stale  may  abate  them.  Co<ie  Virginia 
(1873),  p.  605.  i^  5. 

If  the  owner  of  a  dam  does  not  keep 
it  so  as  not  to  obstruct  navigation,  six 
months  after  notice  given  him,  the  county 
or  party  injured  may  do  it  and  recover 
the  cost  from  the  owner.  Code  Virginia 
(1873),  p.  606.  §  7. 

1.  Corning?'.  Troy  Iron  and  Nail  Fac- 
tory, 40  N  y.  191.  Per  Grover.  J.  : 
*'Upon  established  principles  this  is  a 
proper  case  of  equiiy  jurisdiction.  First 
upon  the  ground  iImi  the  remedy  at  law 
is  inadequate.  The  phintiffs  are  en- 
tilled   to   the  (low    of    the   stream   in    its 


natural  channel.  Legal  remedies  can- 
not restore  to  them,  and  secure  them 
in  the  enjoyment  of  it.  Hence  the  duty 
of  a  court  of  equity  to  interpose  for 
the  accomplishment  of  that  result.  A 
further  ground  requiring  the  interposition 
of  equiiy  is  to  avoid  multiplicity  of  ac- 
tions. ...  'I  he  right  to  the  plaintiffs  to 
the  equitable  relief  sought  is  established 
by  authority  as  well  as  by  principle. 
Webb  V.  Portland  Manufacturing  Co..  3 
Sumner  (U.  S.  C.  C),  190.  and  casts 
there  cited.  Tyler  v,  Wilkison,  4  Mason 
(U.  S.  C.  C),  400:  Townscnd  v.  McDon- 
ald, 12  N.  Y.  382.  •• 

2.  Heath  v.  Williams.  25  Me.  209;  s.c  . 
43  Am  Dec.  265:  Colburn  v,  Richard?*. 
13  Mass.  420;  8.C.,  7  Am.  Dec.  i6u; 
Rrescott  v.  White.  21  Pick.  (Mass  )  341: 
s.c,  32  Am.  Dec.  266:  Adams  t'.  Barney. 
25  Vi.  225;  Chapman  v.  Thames  Mfsf. 
Co.,  13  Conn.  269;  s.c.  33  Am.  Dec. 
401;  Great  Falls  Co.  v.  Worster,  15  N, 
H.  412.  So  a  riparian  owner  can  remove 
a  dam  built  on  his  land  by  another. 
Richardson  v,  Emerson,  3  Wis.  3x9;  s.c. 
62  Am.  Dec.  6<>4:  Ware  v.  Walker.  70 
Cal.  591;  s.c,  12  Pac.  Rep.  475. 

8.  Who  Xay  Bring  Suit.— Generally 
the  person  bringing  suit  for  damages 
must  show  some  special  injury,  and  title 
to  the  property  injured.  Thus,  a  mill- 
owner  whose  mill  is  injured  by  a  dam 
greeted  and  kept  up  without  right  may 
maintain  an  action  against  the  person 
who  erected  it  for  injuries  sustained  after 
the  wrong  doer  has  conveyed  to  a  third 
person.  Prentiss  f.W^ood,  132  Mass.  4S6. 
So.  the  owner  of  a  mill  may  recover 
damages  for  injury  thereto  byadiveisiou 
of  the  water,  and  a  tenant  may  also  re- 
cover for  the  diminniion  of  the  value  of 
the  mill  resuliing  from  abstractions  of  the 
water  tlurinij  his  term.     Halsey  r.  Lehigh 
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(rf)  When  Owner  of  Dam  Entitled  to  Nominal  Damages. —  An 
owner  of  a  dam  is  entitled  to  nominal  damages  for  any  disturb- 
ance of  his  right,  without  proof  of  actual  damage.^ 


Val.  R.  Co..  45  N.  J.  L.  26.  So,  against 
one  who  so  negligenily.  constructs  and 
manages  his  dams  that  they  are  carried 
away,  and  plaintiff's  lands  and  crops  are 
flooded,  a  common-law  action  may  be 
mainuined.  Rich  v.  Kesbena  Improve- 
ment Co.,  56  Wis.  287.  See  also  Sey- 
mour V,  Carpenter,  51  Wis.  413;  Loh- 
miller  v.  Indian  Ford  Water  Power  Co., 
51  Wis.  683.  See  also  Burnet  v.  Nichol- 
son, 86  N.  Car.  99;  Godfrey  v.  Mayberry, 
84  N.  Car.  256;  Cooper  v.  Hall,  5  Ohio, 
320:  Hovey  v.  Perkins.  63  N.  H.  516: 
Newell  V,  Smith,  15  Wis.  loi;  Fort  Plain 
Bridge  Co.  v.  Smith.  30  N.  Y.  44;  Groat 
V.  Moak.  26  Hun  (N.  Y.),  380;  Great 
Falls  Co.  V.  Worstcr.  15  N.  H.  467; 
Hendricks  7/.  lohnson,  6  Port.  (Ala.)  472; 
Crockett  v.  Millett,  65  Me.  191 ;  Adams 
7/.  Barney,  25  Vt.  225;  Isele  7a  Schwamb, 
131  Mass.  337;  Fitch  v.  Taft.  126  Mass. 
534;  Walker  V  Oxford  Woollen  Mfg.  Co. 
10  Met.  (Mass.)  203;  Luller  v.  French, 
10  Met.  (Mass.)  359. 

Under  the  Maine  statute,  see  Wilson 
7'.  Campbell,  76  Me.  94:  Goodwin  v. 
Gibbs,  70  Me.,  243;  Worcester  v.  Great 
Falls  Mfg.  Co.,  41  Me.  159;  s.c,  66  Am. 
Dec.  217. 

Where  in  an  action  by  a  riparian  mill- 
owner  for  damages,  resulting  from  un. 
lawful  obstruction  and  use  by  the  defen- 
dant company  of  the  water  of  a  stream 
used  to  run  such  mill,  it  appears  that  the 
defendant  erected  across  the  stream  a 
stoi\e  dan^i,  which  is  t^e  obstruction  com- 
plained of.  the  fact  that  the  company  has 
leased  its  road,  including  the  dam,  is  no 
defence  in  such  action.  Anderson  v.  Cin- 
cinnati Southern  R.  (Ky.,  June  iS,  1887) 
5  S.  W.  Rep.  49. 

Where  plaintiff's  unlawful  acts  have 
contributed  to  the  injury,  d -images  can- 
not be  recovered.  Davis  v.  Munroe  (S.C. 
of  Mich.,  June  23,  1887),  33  N.  W.  Rep. 
408. 

But  the  fact  that  one  mill-owner  par- 
tially obstructs  the  flow  of  the  water  in  a 
stream  to  his  mill,  does  not  prevent  his 
recovering  for  an  additional  obstruction 
by  another.  Clarke  v.  French.  122  Mass. 
419.  Ip  such  a  case  the  doctrine  of  con- 
tributory negligence  does  not  apply. 
Brown  v,  Dean,  123  Mass.  254. 

W&at  Admissible  m  Evidence  —Ellis 
-,'  Harris.  32  Grait.  (Va.)  684;  Godfrey  v. 
Mayberry,  84  N.  Car.  255;  Burnet  r. 
Nicholson,  86  X.  Car.  99;  Johnson  v, 
Atlantic  &  St.   Lawrence  R.  Co..  35   N, 
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H.  560:  s.c,  79  Am.  Dec.  560;  Polly  7/. 
McCall.  37  Ala.  20:  Mead  v  Hein',  28 
Wis.  533;  Lewin  v.  Simpson,  38  Md. 
468;  Rucker  v.  Athens  Mfg.  Co..  54  Ga. 
84;  Ellington  v.  Bennett,  59  Ga.  286. 
Marsh  v.  TruUingcr,  6  Oreg.  356;  .Mc- 
Arthur  v.  Morgan,  49  Conn.  347. 

XiU-dam  Aets  m  Bar  to  Aetiont.— In 
all  of  the  Slates  which  have  special  statu- 
tory enactments  authorizing  the  fiuwing 
of  lands,  by  persons  erecting  dams  (sec 
note  to  §  5),  the  statutes  provide  a  mode 
of  assessing  and  coUectingdamages  whitrh 
generally  supersedes  the  common -law 
remedy.  Ang.  Wat.  Cour.  (7th  Ed.)  <$ 
484;  Stowell  V.  Flagg.  11  Mass.  364; 
Waddy  7k  Johnson,  5  Ired.  (N.  Car.) 
333;  Hendricks  v.  Johnson,  6  Port.  (Ala.) 
472;  Veazic  7/.  Dwinel,  50  Me.  485; 
Williams  v.  Camden  &  Rockland  Water 
Co.  (Me.  Dec.  17,  1887),  5  New  Eng. 
Rep.  352.  But  the  statute  of  Mississippi 
provides:  "No  inquest  taken  by 'virtue 
of  ihis  act,  and  no  opinion  or  judgment 
of  the  court  thereupon,  shall  bnr  any  pub- 
lic prosecution  or  private  at  imu  which 
could  have  been  had  or  mainiained,  if 
this  act  had  never  been  made,  other  than 
prosecutions  and  actions  for  such  injuries 
as  were  actually  foreseen  and  estimated 
upon  in  such  inquest."  Rev.  Code 
(1880)  g  932.  And  10  the  same  effect  are 
the  laws  of  Oregon  (Genl.  Laws  (1872) 
p.  681),  and  of  tVest  Virfrinia  (Rev.  Stal. 
1879,  chap.  91,  §  36).  And  while  a  dam  in 
a  navigable  stream,  if  authorized  by  the 
act  of  the  legislature,  cannot  be  indicted 
as  a  public  nuisance  for  obstructing  ihe 
stream,  still  the  act  is  no  protection 
against  injuries  to  a  private  owner. 
Crittenden  v.  Wilson,  5  Cow.  (N.  Y.)  165; 
Lee  «/.  Pembroke  Iron  Co.,  57  Me.  481; 
s.c,  2  Am.  Rep,  59;  Eastman  v.  Amos- 
keag  Mfg.  Co.,  44  N.  H,  160;  Trent*. n 
Water  power  Co.  v.  Raff,  36  N.  J.  L.  335. 

1.  Stein  7/.  Burden.  24  Ala.  130;  s.  c. 
60  Am.  Dec.  453;  Eagle  Mfg.  Co.  ;>. 
Gibson,  62  Ala.  369;  Adams  v,  Barney. 
25  Vt.  225;  Pastorius  v.  Fisher,  i  Rawle 
(Pa.),  27;  Casebeer  v.  Mowry.  55  Pa.  St. 
419;  Amoskeag  Mfg.  Co  v.  Goodale.  46 
N.  H.  53;  Dorman  v.  Ames,  12  Minn. 
451;  Butman  v.  Hussey,  12  Me.  407: 
Washb.  Easements.  289.  But  compare 
Garrett  7/.  McKie,  i  Rich.  L.  (S.  Cn;\) 
444:  s.  c,  44  Am.  Dec.  263;  Chalk 
7f  McAlily,  II  Rich.  (S.  Car.)  153; 
Dwight  Printing  Co.  v.  Boston,  122 
Mass.  5S3. 
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(^)  Measure  of  Damages, — The  amount  of  damages  to  be  recov- 
'uTed  by  a  party  injured  by  a  dam  is,  in  general,  commensurate 
with  the  injury  done,  unless  the  rule  is  altered  by  statute.* 

{f)  Where  Action  to  be  Maintained. — Actions  for  abatement  of 
dams,  or  for  damages  for  injuries  caused  thereby,  whether  brought 
at  common  law  or  under  the  mill-dam  acts,  are  local  actions,  and 
are  to  be  brought  in  the  county  where  the  lands  injured  lie,  or  in 
the  courts  provided  by  the  statutes/'* 

{g)  Remedy  of  Mill-owner  for  Injuries  Sustained. — ^The  owner  of 
a  dam  who  sustains  injury  by  means  of  unreasonable  diversion 
or  detention  of  the  water  by  an  upper  proprietor,  or  the  flow- 
ing of  his   mill-site  by  a  lower  proprietor,  or   suffers   any  other 


1.  In  a  suit  for  damages  for  ponding 
water  it  appeared  that  the  plaintiff  sus- 
tained injury  to  his  mill  by  reason  of  the 
defendants  erecting  another  mill  and 
<lam  lower  down  on  the  same  stream. 
/A  /r/,  that  the  measure  of  damages  was 
the  value  of  the  injury  actually  sustained 
by  the  plaintiff  at  the  time  of  the  trial, 
and  in  estimating  the  same,  the  decrease 
of  custom  (in  the  matter  of  toll)  could 
not  be  considered;  and  that  evidence  lo 
show  how  much  it  would  have  cost  the 
plaintiff  to  raise  his  dam  and  water-wheel 
to  escape  the  injury  complained  of  was 
properly  excluded.  Burnet  v.  Nicholson, 
^U  N.  Car.  99.  So  Decorah  Woollen 
Mill  Co.  V.  Greer.  49  Iowa.  490:  Hovey 
v.  Perkins,  63  N.  H.  516;  Town  v. 
Faulkner,  56  N.  H.  255;  Phinizy  v,  Au- 
gusta, 47  Ga.  260;  Robertson  v.  Wood- 
worth.  42  Conn.  163;  Halsey  v.  L.  V.  R. 
Co..  45  N.  J.  L.  26;  Harding  v.  Funk, 
H  Kans.  315;  City  of  Chicago  v.  Huener- 
bein.  85  III.  594;  s.  c,  38  Am.  Rep  626; 
janssen  n.  Lammers,  29  Wis.  89:  Chalk 
7'.  McAlily.  II  Rich.  (S.  Car.)  153;  Howe 
V.  Ray.  113  Mass   90. 

In  Taylor  v.  Keeler,  50  Conn.  346,  it 
was  decided  that  where  a  mill-owner 
alleged  that,  by  reason  of  the  erection  of 
a  dam  below,  the  water  backed  upon  his 
wheel  and  stopped  it,  and  it  was  proved 
that  the  water  flowed  his  land,  but  did 
not  reach  his  wheel,  he  could  receive  no 
ilamages  for  flowage,  since  none  were 
alleged. 

Although  the  act  of  1803  In  Pennsyl- 
7f7nia  took  away  the  common-law  reme- 
dy of  abatement,  it  did  not  lake  away  the 
right  to  a  common-law  action  for  dam- 
ages.    Gould  7/.  Langdon,  43  Pa  St.  365. 

All  of  the  mill-dam  acts  of  the  several 
States  provide  for  the  assessment  of 
damages,  providing  that  the  jury  shall 
assess  the  actual  damage.  Several  of 
them    distinctly    provide    that    punitive 


damages  shall  not  be  imposed,  while 
those  of  Connecticut  and  A'ev*  Hampshirt 
add  fifty  per  cent  to  the  amount  assessed. 
See  notes  to  sec.  3,  supra. 

Under  the  Missouri  law  persons  build- 
ing dams  otherwise  than  under  the  stat- 
utory provisions  of  the  State,  are  liable 
to  double  damages  to  the  party  injured. 
Rev.  Stat.  (1879).  §  929. 

Under  the  North  Carolina  statute  re-  . 
lating  to  ponding  water,  damages  arc  to 
be  assessed  separately  for  each  year. 
Goodson  V.  Mullen,  92  N.  Car.  207.  And 
an  issue  involving  the  amount  of  annual 
damages  done  is  a  proper  one  to  be  sub- 
mitted to  the  jury.  Hester  ?/.  Broach,  84 
N.  Car.  251. 

And  in  an  action  before  a  justice  under 
the  Mississippi  statute  the  judgment  of 
the  justice  is  final,  but  he  cannot  award 
costs.  Lagrove  v.  Trice,  57  Miss. 
227. 

2.  Geise  %\  Green.  49  Wis.  339;  Oli- 
phant  V.  Smith,  3  Penrose  &  Watts  (Pa.). 
180;  Worstersy.  Winipiseogec  Lake  Co.. 
25  N.  H.  477;  Brown  v.  E&wen,  30  N.  Y. 
519;  s.  c,  86  Am.  Dec.  406. 

Under  the  Wisconsin  act,  where  lands 
lying  in  one  county  were  overflowed  by  a 
dam  in  another,  an  action  for  the  injury 
mi^ht  be  brought  in  the  former  county. 
Lohmiller  v.  Indian  Ford  Water-power 
Co.t  51  Wis.  683. 

So  an  action  may  be  maintained  in 
Massachusetts  for  diverting  a  stream  in 
that  State,  and  preventing  it  from  coming 
to  the  plaintiff's  mill  in  Rhode  Island. 
Mannville  Co.  v.  City  of  Worcester,  13S 
Mass.  89:  s.  c,  52  Am.  Rep.  361.  See 
Stillman  v.  White  Rock  Mfg.  Co..  1 
Woodb.  &  M,  (U.  S.  C.  C.)  538.  But 
where  the  complaint  is  for  fiowage  of 
several  parcels  of  land  in  different  coun- 
ties by  the  same  dam,  it  may  be  brought 
and  all  the  damages  recovered  in  either 
county.     Bates  v,  Ray,  102  Mass.  458. 
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Definition. 


injury,  may  bring  an  action  against  the  party  injuring  for  damages, 
or,  if  necessary,  may  have  the  nuisance  abated.^ 

DAMAGE.— To  injure.* 


1.  Decorah  Woollen  Mill  Co.  v.  Greer, 
49  Iowa,  490;  Lawson  v,  Menasha  Wood- 
en, ware  Co..  59  Wis.  393;  8,  c.  48  Am. 
Rep.  528;  Adams  v.  Manning.  51  Conn. 
5;  Prentiss  v.  Wood.  132  Mass.  486; 
Halsey  v  Lehigh  Valley  R.  Co..  45  N.  J. 
L.  26.  As  to  rights  of  joint  owners,  see 
Townsend  v,  McDonald,  14  Barb.  (N.  Y.) 
460, 

So  a  mill-owner  whose  mill  is  bene- 
fited by  the  reserve  of  a  reservoir  dam 
erected  upon  his  land,  is  subject  to  the 
provisions  of  the  Maim  statute,  though 
there  are  other  mills  benefited  by  the 
same  reservoir.  Dingley  v.  Gardiner.  73 
Me.  63.  But  the  owner  of  a  mill  cannot 
recover  damages  from  higher  owners  for 
making  too  great  and  profitable  use  of 
thrir  water-power  by  their  expensive  ma- 
chinery and  well-constructed  works,  to 
his  detriment,  when  he  is  making  too 
little  use  of  his  own  power  for  want  of 
its  improvement.  Caldwell  v.  Sanderson 
(S.  C,  Wis.,  June  i.  1887).  33  N.  W.  Rep. 
591. 

Many  of  the  States  have  statutes  de- 
claring the  wilful  and  malicious  destruc- 
tion of  a  mill-dam  a  misdemeanor,  or 
providing  special  penalties  for  such  acts. 
Codes  and  Statutes  of  California  (1876), 
g  13.607:  Connecticut  Laws  of  1875,  p.  6; 
Code  of  Georgia  (1882)  §  461 1;  Rev.  Slat. 
Jdaho  (1887),  §  7162;  Rev.  Siat.  New 
York,  7ih  Ed.,  p.  2520;  Comp.  Laws£//fM 
(1876),  p.  640,  §  349;  Code  IVashittgton 
Ty.  (188 1),  §  842;  Comp.  Laws  Wyoming 
(1876),  p.  278,  §  151;  Rev.  Stat.  Illinois 
(i8i7).  p.  485.  §  197;  Rev.  Stat.  Indiana 
(1881).^  1967;  McCtain's  Annotated  Sut- 
utes  Iowa,  §  3978;  Gen.  Stat.  Kentucky 
(iS8r),  pp.  327.  328;  Stais.  of  Minnesota. 
p.  309.  §  26;  Rev.  L.  Vermont  (1880),  § 
4198;  Howeirs  Annotated  Statutes  Mich- 
igan (1882).  §§  9127  and  9168;  Pub.  Sut. 
Rhode  Island  (1882),  p.  678,  §  35;  Rev. 
Stat.  Wisconsin^  §  4439.     In  Kansas  ma- 


licious destruction  of  a  dam,  or  the  erec- 
tion of  a  dam  on  a  stream  previously  oc- 
cupied, so  as  to  injure  the  former  propri- 
etor, is  a  misdemeanor.  Dassler*s  Comp. 
Laws  (1881),  g  1851.  Massachusetts  has 
a  similar  act,  but  the  latter  part  does  not 
apply  when  the  State  has  power  to 
abate  the  dam.  Pub.  Stat.  (1882),  p. 
1149. 

Lumber  put  into  streams  and  lodged 
upon  lands  adjoining  or  on  dams  cross- 
ing the  stream  must  be  moved  by  the  ist 
of  May.  If  not.  the  owner  of  lands  or 
dam  may  detain  till  damage  is  paid.  g§ 
3239.  3240. 

Persons  floating  logs,  etc.,  over  dams 
must  give  security  in  such  sums  as  will 
protect  the  owner  of  such  dams  against 
all  loss  and  damage  that  may  be  done  by 
the  parties  floating  logs  across  said  dam. 
Laws  of  Tennessee.  1883,  p,  265. 

Aathoritiei  on  Dams.  —-Angel I  on  Water 
Courses  (7th  Ed.);  Washburn  on  Ease- 
ments (4th  Ed  );  Washburn  on  Real  Prop- 
erty (5th  Ed):  Pomeroy  on  Riparian 
Rights  (Black's  Ed..  1887);  Note  to  Mc- 
Coy V.  Danley.  57  Am.  Dec.  680. 

2.  Taking  away  a  part  of  a  stocking- 
frame  so  that  it  will  not  work  is  damag- 
ing it  within  an  act  making  it  felony  to 
break,  destroy,  or  damage  such  frames. 
R.  V.  Tracy.  Russ.  &  R.  452. 

A  non-adjacent  property-holder  is  not 
entitled  to  damages  under  an  act  provid- 
ing  for  compensation  **  when  property  is 
damaged  by  the  vacation  or  closing  of 
any  street,"  where  by  the  vacation  egress 
and  ingress  is  not  affected,  and  the  dam- 
ages suffered  consist  of  mere  incon- 
venience common  to  the  general  public. 
Nor  is  such  vacation  a  taking  or  damag- 
ing within  a  constitutional  provision  that 
private  property  shall  not  be  taken  or 
damaged  for  public  use  without  jusi  com- 
pensation. E.  St.  Louis  v..  0*Flynn 
(111.),  10  N.  E.  Rep.  395. 
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Accident,  contributory  negligence,  41 
Appeal,  amount  of  controversy,  100 
Attorneys,  women  as,  456 
Blind,  contributory  negligence,  79      [91 
Burden  of  proof,  contributory  negligence. 
Children,  contributory  negligence,  42 
Children,  trespassers,  53 
Conirary,  i 
Contribution,  1-14 

Accommodation  indorsers,  6 

Animals,  injuries  by,  12 

Arrest,  12 

Directors,  i 

Errors,  devisees  and  legatees,  11 

General  average,  10 

General  definition,  i 

Highways,  injuries  on,  14 

Improvements,  8 

Insurance,  7 

Joint  owners,  7 

Negligence,  12 

Part  owners  of  shops,  8 

Partition,  9 

Partnership,  6 

Party-walls,  owners  of,  9 

Repairs,  7 

Sureties,  between,  2 

Sureties,  cost  of  suit,  3  [pal,  3 

Surety  discharged  by  release  of  princi- 
Estateof  deceased  co-surety,  liability 
Insolvency  of  co-surety,  4  [of,  3 
Insolvency  of  principal,  4 
Payment,  where  cause  of  action  is 
Promised  by.  3  [barred,  4 

Removal  of  co-surety  from  the  State, 
Statute  of  Limitations,  3  [4 

When  payment  is  deemed  compul- 

Stockholders.  7  [sory,  5 

.   Taxes  and  incumbrances,  9 

Tenants  in  common,  7 

Terre  tenants,  ii 

Trustees,  12 

Wrong-doers.  12 
Contributory   negligence,    15-100.      See 
also  Vol,  II.  (Index). 

Accident,  inevitable,  41 

Accident  and  injury  in  combination,  41 

Aggravation   of    injury  by   plaintiff's 
negligence.  31 

Appliances  of  carrier,  55 


Contributory  Negligence— C^^nAwfl^. 
Assault,  I.,  784 
Blind  persons.  79 
Burden  of  proof,  91 
Carriers  of  passengers,  54 
Casual  connection  of  elements,  24 
Children,  42 

As  trespassers,  48,  53 

Care  required,  44 
*    Culpable  negligence  of,  82  et  seq. 

Due  care,  44 

Infancy  and  helplessness,  46 

Injury  and  risks  assumed  by,  47 

Instincts  of,  45 

May  be  guilty  of  negligence  as  mat- 
ter of  law,  47  [hension,  44 

Only  assume  risks  within  compre- 

Ordinary  care,  43 

Sudden  act  of.  46 

Uncomprehended  danger,  45 
Contributory  injuries,  54 
Crossings,   in    front    of   approaching 

Invitation  to  cross,  75  [train,  75 

Of  railways,  68 

Persons  non  suipurus,  78 

Presumption  of  injury,  76 

Remote  injuries,  75 

"  Stop,  look,  and  listen,"  69  et  seq. 

Wilful  injury,  75 
Damages,  apportionment  of.  90 
Danger,  defendant's  knowledge  of,  40 

Exposure  to  known,  not  always  neg- 
ligence. 36 

Incurred  in  discharge  of  duty,  38 

Incurred  to  save  life,  37 

Knowledge  of,    no   negligence  per- 
ceived. 35 

Plaintiff's  previous  knowledge  of,  34 

Reason  to  apprehend  must  exist,  35 
Deaf  persons.  79 

Death,  liability  for  injuries  causing,  81 
Decedents,  81 

Defendant  must  be  negligent,  18 
Definitions,  17 
Disease  caused  by  injury,  32 

Condition  as  evidence,  34 

Injury  enhanced  by, 
Elements  of,  18 
Erroneous  conduct  of  plaintiff  caused 

by  defendant,  48 
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Contributory  Negligence — Continued. 

Evidence,  91 

General  rules,  15 

Georgia,  rule  in,  95 

Highways,  travellers  on,  57 

Illegal  conduct  of  plaintifif,  50 

Illinois,  rule  in,  95 

Inevitable  accident,  41 

Injuries,  82 

Injuries  to  defendant,  18 

Injury,   aggravation   of,  by   plaintiff's 
negligence,  31 
Enhanced  by  disease.  31  ' 

When  in  danger  because  of  private 

tUity.  3Q 
When  in   danger  because  of  public 

Intoxication,  78  [duty,  39 

Kansas,  rule  in,  99 

Kentucky,  rule  in,  99 

Law  and  fact.  04 

Lord  Campbell  s  act,  81 

Master  and  servant,  58  et  seq. 
Appliances,  machinery,  etc.,  62 
Assumption  of  risk  not  contributory 
negligence,  59  [65 

Competent  servant,  duty  to  employ, 
Extraneous  risk— failure  to  warn  ser- 
vant, 59 
Immature  and  inexperienced  servant 
— master's  duty.  61  [63 

Inspection  and  report  of  appliances, 
Master  cannot  delegate  duty.  66 
Master's  duty  to  obviate  danger  of 

which  he  has  notice,  64 
Relations  and  regulations,  64 
Safe  place  to  work,  master's  duty  to 
Unusual  dangers.  66        [provide,  63 
Wht-n  assumption  of  risk  does  not 
bar  servant,  58 

Modification  of  doctrine,  95 

Natural   consequences    always    proxi- 
mate. 42  [mate.  18 

Negligence  of  plaintiff  must  be  proxi- 

Non  compos  mentis.  48  I  [54 

Ordinary  care,  carriers  of  passengers. 
Circumstances  vary  standard  of,  68 
In  relation  to  probity,  54 
Musi  be  want  of.  24 
No  degrees  of,  21 
Of  a  child,  43 
Of  a  pa*isenger,  55 
Proximate  cause,  24 
Rule   when    negligence   might  have 
been  discovered  by,  30  [69 

Sender  cannot  absolutely  have  fixed. 
Slight  want  of,  23  [26 

Slight  want  of,  not  slight  negligence, 
Test  of.  22 
Want  of,  19 

Passengers.  54  et  seq. 

Plaintiff  and  defendant  in  privity,  54 

Plaintiff  not  ignorant  of  danger,  34 

Plaintiff's  remote  negligence,  19 

Plaintiff's  subsequent  negligence,  29 


Contributory  Negligence — Continued. 
Positive  law,  violation  of,  67 
Privity,  where  there  is  no,  65 
Proximate  and  remote  causes.  2S 
Proximate  cause,  when  plaintiff's   er- 
roneous act  is  not.  49 
Proximate  contribution  not  enough,  24 
Proximate  want  of  ordinary  care,  19 
Remote  consequences,  liability  for,  81 
Rights  and  duties,  when  they  are  equal. 
Rules  suted,  15  [67 

Signals  at  crossings,  74 
Surgical  treatment  enhancing  effects  ol 
Tennessee,  rule  in,  [injury,  34 

Travellers  and  highways,  57  [70 

Travellers,  care  required  at  crossings. 
Trespass  as  element  of  injury,  52 
Trespassers,  51 
Trespassers,  rule  applied,  29 
Turn-table  cases,  53  [mate,  42 

Unusual  consequences  may  be  proxi- 
Wilful  injuries.  80 

Controversy,  amount  in,  100 

Convenience,  loi 

Conveniently.  103 

Conventionally.  103 

Conversant,  103 

Converse,  104 

Conversion,  104.  128 
Animals,  I.,  574  n. 
Bail.  II..  36 

Bailee,  conversion  by,  112 
Bailment,  II.,  57  »..  58 
Converiible  property,  106 
Damages,  121.  [securities,  124 

Damages    for    conversion   of    money 
Declaration,  requisites  of,  119 
Definition.  104.  [deliver,  105 

Demand  of  possession  and  refusal  to 
Defendant's  pleas,  I20 
Exemplary  damages,  124 
Equitable  conversion.  127 
Husband  and  wife,  127 
Judgment.  127 
Measure  of  damages,  I2I 
Mitigation  of  damages,  125 
Special  damages,  124 
Tenants  in  common.  114 
Trover,  trespass,  detinue,  replevin, dis- 
tinguished, 105 
Trover,  who  may  bring,  117 
Verdict,  120 

What  constitutes  conversion,  108 
What  may  be  converted,  106 

Convey,  128 

Conveyance,  132 

Abstract  of  title,  I.,  46 
Agency,  I..  360 

Agreement  creating  an  easement,  137 
Ambiguity.  I.,  ^'i,%  et  seq. 
Assignment  of  mortgage,  136 
Charter-party,  137 
Conflict  of  laws.  III.,  565 
Co-tenant,  I.,  234 
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Conveyance — Continued. 

Conveyance  implies  no  covenants,  137 

Declaration  of  trust,  137 

Lawful  deed  of  conveyance,  137 

Leases,  137 

MortRagres.  134 

Quitclaim  deed,  137 

Release.  136 

Remainderman,  L,  237  fi. 

Wills,  133 
Conveyancing.  138 
Convict  cannot  make  affidavit,  L,  308 
Convicted,  139 
Conviction.  140 
Convicts  not  cargo,  IL,  734  if. 
Convoy,  146 

Cooling  time,  146  [235  n. 

Coparceners,    adverse    possessioa,     L. 
Coparcenery,  146 
Co-parties.  146 
Copy,  146 
Copyhold.  147 
Copyright,  147.'  168 

Abstract  of  titles,  153 

Advertisements,  155 

Advertising  cards,  IIL    140 

Alien,  L,  462 

Assignees,  157 

Assignment,  161 

Book,  what  is,  151 

Books  of  chronology,  153 
XTalendars,  153 

Catalogues,  153 

Charts.  IIL,  139 

Compilation,  152 

Constitutional  law.  III.,  705 

Dedication  to  the  public,  148 

Definition,  147 

Designs.  153 

Dictionaries,  153 

Directories,  153 

Dramatic  composition,  155 

Duration  of  copyright,  157 

Employers  and  employees,  158 

Encrciachmenis,  154 

Fair  use.  166 

Gazetteers.  153 

Guide-books,  153 

Hoiv  acquired,  159 

Indecent  publications.  156 

Infringement,  162,  163 

Infringement,  proof  of,  165 

Injunctions.  167 

Law  reports,  154 

Letters,  152 

Literary  merit,  156 

Maps  and  charts,  153 

Mathematical  tables,  153 

Music,  148,  149.  155 

New  editions,  152 

Newspapers.  155 

Originality,  156 

Penalties,  162 

^Plays,  149, 150. 155 


Copyright— Clw/iVfw^i/. 

Profits,  account  of,  168 

Property  in  manuscript,  I48 

Public  documents,  153 

Publication,  what  is,  149 

Quality  of  publications,  156 

Receipts.  153 

Statistics,  153 

Statute,  151 

Statutory  forms,  153 

Statutory  requirements,  159 

Title  of  book,  152 

Translation.  152 

Unprinted  books.  152 

What  may  be  copyrighted,  X57 

Who  entitled,  157 
Cord,  169 

Cord-wood,  accession,  L,  55  m.,  s^  «. 
Corn,  170 

Accession,  I.,  54  ».,  58  n. 
Corn-crib,  arson,  I.,  763  n. 
Corner,  170 
Coroner,  171 

Common  law,  171 

Court,  176 

Definition,  171 

Duties,  174 

Expenses,  182 

Fees,  182 

Inquest,  proceedings  on,  179 

Inquisition,  177 


iury.  176 
,ia 


labilities,  175 

Office  in  America,  173 

Powers,  174 

Qualifications  in  England.  172 

Remuneration  in  England,  173 

Rights.  175 

Sales  of  property  by.  182 

Sheriff,  duties  as,  181 

Surgeon,  appointment,  179 
Corporal,  183 
Corporations,  184 

Abatement.  I.,  13  ». 

Abuse  or  misuse  of  corporate   privi- 
leges, I.,  49 

Account  stated,  I.,  116  ». 

Acknowledgment  of    deeds,    I.,    159; 
IV.,  242 

Actions.  189 

Actions  by  and  against,  374 

Adverse  posisession,  I.,  271  n. 

Affidavits,  I  ,  308  n. 

Agents.     See  Index.  Vol.  I. 

Alien  may  be  corporator,  I.,  463 

Alienation  of  property,  power  of,  220 

Allotment  of  stock.  I..  492 

Answer,  cannot  swear  to,  I.,  610 ». 

Arbitration.  I..  649 

Assault  and  battery.  L.  809;  IV..  254 

Assignments,  I.,  846;  IV.,  220 

Assumpsit,  I..  887  n.\  IV.,  277 

Attachment,  I.,  898;  IV.,  278,284 

Bankruptcy,  II. ,  81  n. 
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Corporalions —  Contin  iwd. 

Beneficial  associalions,  11.,  17L 

Beques*^    power  to  take  by,  217 

Bill  of  aiscovery,  II.,  204  n. 

Bills  and  notes.'  II.,  335,  351 

'*  Body  corporate."  II.,  441  «i. 

Books  as  evidence,  II.,  467^ 

Brokers,  II..  588  n. 

Building  associations,  IL,  604 

Burglary,  II.,  685 

By-laws,  II..  70s 

Charter  as  contract,  209 

Charter,  construction  of,  207,  215  [295 

Charter,  dissolution  by  limit  of  time. 

Charter,  dissolution  upon  a  contingen- 
cy. 295 

Charter,  incorporation  by  special,  193 

Charter,  reservation  lo  amend  and  re- 
peal. 211 

Citizenship  of,  195 

Classification,  186 

Consolidation.  2721 

Conspiracy.  257 

Contempt  of  court.  258 

Contracts.  III..  862 

Contracts,  powers  and  liabilities,  245 

Conversion,  256 

Conveyances  by.  238 

Created,  how,  190,  192 

Creaiing.  restrictions  on  power  of,  191 

Criminal  law,  682 

DrimaRes.  exemplary,  258 

Deceit,  255 

De  facto.  287 

Drfective  incorporation.  197 

Dissolution.  294 

Dissolution,  reasonable  cause,  III.,  45 

Domicile,  206.  272/* 

Effects  of  dissolution,  306 

Kminen:  domain,  214 

Kvidence.  2S4 

F^xeculion.  288 

Expulsion  of  members,  I.,  557 

False  imprisonment,  254 

Franchise,  mortgage  of.  238 

Franchise,  surrender  of,  296 

Franchise,  usurpation  of,  292 

Fraud,  259 

General  laws,  incorporation  under,  194 

General  liability  to  suit,  277 

Grant  to  c.  of  rights  and  privileges  of 
another.  215 

Guarantee,  power  to.  221 

Illegal  incorporation,  197 

Indictable  acts,  214 

Indictment.  267.  279 

Judicial    proceedings,  dissolution    by, 

jurisdiction,  272^  [302 

Jurisdiction  of  Federal  courts.  276 

Jurisdiction  of  Slate  courts,  273 

I.ease.  4>ovver  to,  219 

Legislature,  dissolution  by  act  of.  298 

Liai)ilities,  207 

Liabilities  as  lo  contraris,  245 


Corporations — Continued. 
Liability  for  fraud,  259 
Liability  for  torts,  250 
Liability  to  indictment,  267 
Liability  to  taxation,  2720 
Libel.  256 
Liens,  272/ 
Lotteries,  214 
Malicious  prosecution,  257 
Mandamus,  289 
Misnomer,  204 

Money,  power  to  borrow,  322 
Monopolies.  214 
Mortgage,  power  to,  236 
Name,  188.  203 
Negotiable    instruments,   powers    and 

liabilities  as  to,  223 
Non-user.  292 
Nuisances,  214 
Officers  cannot  deal  with  themselves, 

I..  373 

Organization,  185 

Parties  to  suit,  280 

Pleading  and  evidence,  284 

Pledge,  power  to.  218 

Police  power,  212 

Power  of  creating,  190 

Powers,  207 

Powers  as  to  contracts,  245. 

Powers,  general,  as  to  properly,  217 

Powers,  miscellaneous,  248 

Powers,  ordinary.  lS8 

Promoters,  liability  for  acts  of,  201 

Properly,  general  powers  as  to,  217 

(^uo  warranto,  291.  303 

Railroads,  consolidation  of  parallel  and 
competing,  274 

Real  estate,  powers  as  to,  230 

Reorganization,  272a 

Scire  facias,  303 

Seal.  242 

Service  of  process,  283 

SlaiKler,  256 

Special  charter,  incorporation  by.  193 

Stockholders,  assent  10  consolidation. 

Taxation.  272a,  274  [272/ 

Taxation,  exemption  from,  215,  272*/ 

Taxation.  local  limitations  upon.  272^' 

Torts,  liability  for,  250 

Tons,  willul,  278 

Trover,  256 

Trust,  power  to  hold  property  in,  218 

Turnpike  companies,  214 

Usury.  215 
Corporeal.  309 
Corpus  delicti,  309 
Correct,  31 1 
Correspond,  3x1 
Corroborate,  311 
Corrugated.  312 
Corrupt,  312 
Cortice.  312 
Costs.  313-329 

Admiralty,  323 
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Corti. 
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Costs —  Continued, 
Against  whom  granted,  315 
Alimony.  I.,  431  i». 
Ami  prochein,  318 
Amount  of  controversy,  100 
Amount  recovered  as  effected  by,  320 
Arbitration,  I.,  687 
Arrest  for,  I.,  722  ». 
Assignors  and  assignees,  319 
Attorney's  fees,  326 
Bill.  324 

Bill  </^  bene  esse,  II..  297 
Bill  for  taxation,  329 
Bill  of  discovery,  323 
Bill  of  peace.  II.,  257 
Certiorari,  III..  67 

Champerty  and  maintenance,  III.,  79 
Common  law,  313 
Copies,  cost  of,  327 
Cost  of  judgment,  321  [321 

Costs  of  pleas  puis  darrein  CMtinuancey 
Costs  that  have  accrued,  I.,  149  n, 
Crimmal  cases.  323 
Day.  of  the.  313 
Definition,  313 
Deposition,  expenses  of,  327 
Double  and  treble,  324 
Equity,  322 
Error,  324 

Executors  and  admin istraton,  3x6 
Experts'  fees.  328 
Express  decree,  323 
Fees  of  officers  and  juries,  326 
Garnishees.  317 
Government,  316 
Guardians  ad  litem,  318 
Husband  and  wife,  319 
Interpleader.  317 
Interpreter's  fees,  327 
Juries,  fees  of.  326 
Jurisdiction,  314 
Lis  pendens,  436 
Mileage.  326 
Mortgagees,  322 
Nature  of.  313 
New  trial,  324 
Non-residents,  325 
Patent  cases.  328 
Paupers,  319 

Payment  and  collection,  329 
Power  to  grant,  314 
Printing.  327 
Public  officers,  316 
Release,  321 
Security,  324 
Statute  governing.  314 
Statutes  in  forma  pauperis^  335 
Stenographer's  fees,  327 
Stockholders,  319 
Surveyors*  fees,  328 
Taxation,  326 
Tender,  321 
Title,  questions  of,  320 
To  whom  granted,  315 


Costs —  Continued, 

Travelling  expenses,  328 

Trustees,  317 

Voluntary  nonsuit,  321 

Who  may  grant,  315 

Witnesses*  fees,  326 
Co*tenancy,  329 
Cottage,  329 
Cotton,  330 

Cotton  bouse,  arson,  I.,  76j'ii. 
Council.  330,  639 

Counsel,  330  ' 

Count,  331 

Counterclaim,  331  ( 

Counterfeit 

Buying  of,  II.,  70311. 
Counterfeiter,  333 
Counterfeiting,  333-341 

Aiders  and  abettors,  336 

Bills,  335 

Coin,  334 

Coin  or  bills,  superior's  possession  of. 

Constitutional  law.  III.,  705  (337 

Definition,  333 

Evidence,  341 

Implements,  possession  of,  337 

Jurisdiction,  334 

Scienter,  340 

Selling.  339 

Uttering,  339 
Counterpart,  341 
Countersign.  342 
Counties,  343-373 

Aid  given  by.  356 

Attorney's  office,  367 

Audit,  370 

Boundaries,  352 

Bridges.  II..  540 

Civil  functions,  344 

Civil  jurisdiction,  as  affected  by  divi. 
sion.  355 

Consolidation.  352 

Constitutional  law,  III.,  699  n. 

Contracts.  356 

Corporative  existence,  345 

County  defined.  343 

Criminal  jurisdiction,  as  affected   by 
division,  354 

Debts  of,  356 

Division.  352 

Divisions  of,  344 

Enforcement  of  judgment,  etc.,  372 

Execution,  enforcement  of,  37a 

Funds  of,  356 

Garnishment,  enforcement  of,  372 

Injuries  of  officers  and  agents,  367 

Judgment,  enforcement  of,  372 

Legislature,  powers  over,  350 

Liabilities  of,  359 

Mandamus,  370 

Mandamus,  enforcement  of,  372 

Mobs,  368 

OrRanizafion,  345 

Physician's  services.  367 
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Counties —  Continutd. 

Powers  and  responsibility  as  to  prison- 
ers, 348 

Powers  of.  as  a  corppration,  345    [370 

Presentation  of  claims  for  allowance, 

Remedies  for  enforcement  of  liability. 

Repairs,  liability  for,  365  [3t9 

Services,  liability  for,  366 

Taxation,  349 

Title  to  real  estate,  348 

Torts,  liability  for,  364 

Venue.  370 

Warrants.  362 
Counting-house,  342 
Country,  342 
County,  343 
County  commissioners,  373-4O8 

Actions  by  and  against,  394 

Appeal,  398 

Appointment,  377 

Certiorari,  400 

Contracts,  380 

Council,  power  to  employ,  383 

Debt,  power  to  create,  382 

Definition.  374 

Duties,  387 

Effect  of  their  acts  upon  county,  396 

Election.  377 

Indictment,  394 

Limitation  of  powers,  387 

Mandamus,  400 

Miscellaneous  powers.  383 

Misconduct,  liability  for,  393 

Nature  of  office,  374 

Negligence.  393 

Powers  as  a  tribunal,  385 
.    Powers.  379 

Removal.  401 

Resignation,  401 

Rights.  387 
County  seat.  402-416 

Definition,  402 

Elections.  409  [405 

Imposition  of  conditions  of  removal. 

Location.  402 

Petition'*  for  removal,  407 

Power  of  removal,  403 

Powers  and  duties  of  county  officers 
and  special  commissioners,  411 

Removal.  403 
Couriiv  warrants.     See  Counties. 
Coupling  cars,  417-430 

Bumpers,  heiglit  of,  417 

Cars  of  another  company,  419 

Coniribuiory  negligence,  426 

Double  dcadwoods,  417 

Draw-bars.  417 

Draw-heads,  418 

Emf)loyec  not  guilty  of  contributory 

Evidence.  430  [negligence,  427 

Fellow-servaniP,  429 

Load«5  projeciinp^.  423 

Miscellaneous  defects.  418 

Obligation  of  company.  417 
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Risks  not  assumed,  424 

Risks  of  employment,  420 

Rules,  427 
Coupons,  430-445 

Abatement  of  interest,  440 

Actions,  442 

Coupons  not  bills  of  credit,  438 

Days  of  grace.  434 

Definition.  430 

Interest  of.  overdue.  439 

Interest,  rate  of.  440 

Jurisdiction  of  U.  S.  courts,  444 

Lis  pendens.  436 

Mortgage  secuied  by,  440 

Municipal  coupons.  437 

Municipal  coupons,  action  00,  44$ 

Negligence  in  creating,  444 

Negligence  of  purchaser,  437 

Negotiable  instruments,  432 

Order  of  payment,  442 

Overdue,  434 

Overdue,  attached  to  bond,  438 

Overdue  interest  on,  439 

Parts  of,  431 

Payee.  432 

Place  of  payment,  432 

Pleading.  445 

Presentment  for  payment,  436 

Purchase  of,  presumptions,  435 

Seal,  431 

Signature.  431 

Sutute  of  Limiutions,  444 

Stolen,  435 

Wording  of  form,  431 
Course.  445 
Court-house,  446 
Courts,  447-462 

American  courts,  455 

Appellate,  453 

Civil.  452 

Clerk,  450 

Consular,  III.,  766 

Courts  of  record  and  not  of,  45a 

Criminal.  452 

Definition,  447 

Disqualification  of  judge,  448,  449 

English  courts.  453  [lies.  449 

Erroneous  opinion  or  act,  no  action 

General  divisions.  451 

General  jurisdiction,  453 

Inferior.  453 

Interest  of  judge,  448 

Law.  equity,  453 

Liability  for  wrongful  act,  450 

Limited  jurisdiction,  453 

Marshal  of  U.  S.  courts.  458,  460 

Organization.  447 

Relationship  of  judge,  449 

Rules.  450 

Superior,  453 

Supreme,  453 

U.  S.  courts.  455 

Women  as  attorneys.  456 
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Cousin,  462 
Covenant,  463-570 

Abandonment  averring.  533 

Abatement,  pleas  in,  556 

Act.  single,  541 

Action  in  name  of  covenantee,  540 

Action,  when  brought.  520 

Action,  when  covenant  the  only,  466 

Action,  when  joint.  516 

Action,  when  maintainable.  467 

Action,  when  right  pf  arises,  482 

Anion,  when  several.  516 

Aciion,  where  parties  joint,  541 

Action,  who  must  join,  541 

Admission  of  title,  545 

Against  whom  maintainable,  515 

Agents.  490 

Agreement  for  sale  of  land.  465 

Agrreement  modified  by  parol.  465 

Agreement  to  share  profits,  473 

Allegations  in  the  alternative,  542 

Alteration,  492.  523 

Alteration,  parol,  492.  502 

Alternative  contracts  in,  531 

Annuity,  509 

Annuity,  charge  on  land,  507 

Annuity,  judgment  charging,  489 

Apprenticeship,  474 

Assent,  written.  502 

Assessment,  482,  507 

Assessment,  free  road,  525 

Assignee.  512 

Assij^nee,  aciion  against,  558 

Assignee,  action  by,  466.  514 

Assii»nee,  evidence  to  charge,  520 

Assignee,  liability  of.  519 

Assignee  of  lands.  514 

Assignee  uf  lease  by  deed-poll,  action 
against,  for  rent,  516 

Assignee  of  reversion,  514 

Assignee,  right  to  sue,  512 

Assignment,  507  [516 

Assignment  of  a  term,  liability  for  rent, 

Assignment  presumptive  evidence  515 

Attorney  fees,  567 

Attorney,  mistake  of.  543 

Bankruptcy,  discharge  in,  505 

Beneficiaries,  512 

Bond,  492 

Bond  of  defeasance,  503 

Bond,  suit  on  officer's,  503 

Boandaries,  493 

Breach,  alleging.  523,  526 

Breach,  one  allegation  sufficient,  524 

Breach  without  eviction.  535 

Breivery.  lease  of,  530 

Burden  of  proof,  500.  558 

By  whom  maintainable,  505 

Charter-party,  544 

Clerical  misprision.  531 

Clocks,  covenant  of  manufacture,  530 

Coal-mine,  lease  of.  529 

Code,  action  under.  472 

Condition,  469 


Covenant — Continued. 

Condition  precedent,  539 

Conditional,  502 

Construction,  469 
•  Contract,  profit  of,  501 

Contract  to  divide  money  pending  suit. 

Contract  to  do  work,  465  [532 

Contract  varying  by  parol,  560 

Conveyance  by  widow,  569 

Costs,  567 

Covenant  by  the  recital.  469 

Covenant   for  benefit  of  third  person. 

Craving  oyer,  527  [472 

Damagrs,  565 

Damages,  nominal,  for  breach,  480 

Damnification.  524 

De  injuria.  557 

Debt  payable  in  instalments,  466 

Declaration  defective,  537 

Declaration,  departure  from,  557 

Declaration,  proof  of.  537 

Declaration,  requisites  and  sufficiency. 

Deeds.  477  [535 

Deed,  alteration  of,  523 

Deed,  defences  to,  523 

Deed,  delivery   need   not   be   set  out. 

Deed  inter  partes,  506  [527 

Deed  inter  partes,  aciion  on,  515 

Deed  of  bargam  and  sale,  518 

Deed  of  corporation,  506 

Deed-poll.  467.  501 

Deed,  proving  delivery.  523 

Deed,  setting  out,  524    . 

Deed,  statement  of,  528 

Deed,  stipulation  not  any,  524 

Default,  558 

Defective  execution,  492 

Defective  title,  notice  of,  554 

Defective  writ,  536 

Definition.  463 

Demrse  under  power,  514 

Demurrer.  543 

Dependant,  475,  540 

Devise  in  trust,  512 

Devisee.  511,  519 

Devisee,  liability  of,  519 

Discharge,  pleading,  547 

Division  of.  498 

Double  and  inconsistent  pleas,  544 

Drainage,  defective,  549 

Easements,  481 

Election.  466 

Equitable  estate.  laws  of,  513 

Eviction,  484.  520,  533,  559 

Evidence.  558 

Exceptions  in  covenant.  532 

Excusing  performance,  446,  540 

Executors,  510,  518  [537 

Executory  and  executed  consideration. 

Exercise  of  right  of  eminent  domain. 

Express,  474  [487 

Failure  to  deliver  property,  55S 

Flooding  lands.  484 

Form  of  action,  465 
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Forms  of  pleas.  542 
Fraud  and  deceit,  584 
Frivolous  pleas,  546 
Further  assurance,  4S8 
Good  condition,  507 
Grant,  bargain  and  sell,  499,  %'*" 
Harmless  covenant,  530 
Heir,  511.  519 
Heir,  action  by,  541 
iieir,  liability  of,  5I9    • 
Highway,  4S7 

House,  untenantable,  499,  525 
Implied.  474 
Improvements,  496 
Increase  of  \'alue.  496 
Incumbrances,  496.  559,  562 
Incumbrances,  averring.  535  [568 

Incumbrances,  extinguishment  of ,  496, 
Incumbrances,  knowledge  of,  482 
Indentures.  505 
Independent,  476,  534 
Infregii  conventionum,  551 
Insurance  policy,  552,  560 
Interest,  567 
Interests,  several.  510 
Intoxicating  liquors.  489 
Joint  cojisiruction  of.  508 
Joint  and  several  interests,  517 
Joint  vendeee.  568 
Judgmeni,  488,  569 
Judgments  as  evidence,  563 
Kinds  of,  474 
Land,  charge  upon.  498 
Land  contracts.  497 
Land,  deficiency  in  quantity,  493 
Land,  running  with.  497,  512 
Lease  by  several  owners,  509 
Lease  for  years.  483,  510 
Lease,  joint,  509 
Lease,  tenant  in  common,  508 
Mailers  in  presettii,  468 
Mesne  profits,  567 
Mortgage,  foreclosure  averring,  534 
Mortgage  of  lease,  520 
Mutuality,  505 
Nature  of  the  action,  464 
Negative  restriction,  467 
Nil  habuit  in  lenementis,  552 
Non  damnificatus.  552 
Non  est  factum.  549 
Non  performance  by  plaintifif,  547 
Notice,  533 

Obligation  to  pay  money,  492 
Omission  to  act,  500 
Oyer.  552 

Parol  modification,  503 
Parties,  507.  540 

Partition  under  paramount  title,  aver- 
ring. 534 
Partnership  in  land,  473 
Pariy-w.ill.  482.  498 
Payment  at  particular  time  and  place, 
Payment  in  instalments,  492  [537 
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Penal  bond,  502 

Performance,  how  averred,  538 

Performance  of  tender,  544 

Personal,  474 

Personal  contracts.  492 

Personal  representatives.  510.  518 

Pleading  implied  covenant,  466 

Pleadings  in  covenant,  521 

Plea  to  the  whole,  543 

Pleas,  542 

Price  paid,  494 

Profert.  52S 

Profits,  agreement  to  share,  473 

Promise  to  pay  debt  to  another,  471 

Promises.  522 

Public  contracts,  497 

Public  officers.  490 

Purchase  by  barter.  494  [5.H 

Quiet  enjoyment,  483.  494,  496,   499. 

Quiet  enjoyment,  declaration  on  cove- 
nant, 533 

Real,  475 

Rent,  averring  non-payment*  536 

Rent,  liability  to  pay,  519 

Rent  reserved,  502 

Rent  service,  489 

Repair,  covenant  to,  532 

Repairs,  joint  demise,  509 

Replications,  556 

Repugnance.  542 

Restriction,  negative,  543 

Right  of  way,  488 

Sale  and  judgment  averring,  534 

Seal,  522.  528 

Seal,  admitting.  528 

Seal  **  covenant  *'  docs  not  import.  528 

Seal  scroll,  501 

Seal  insufficient  allegation.  52S 

Seal,  words  importing,  528 

Seizin,  action  for  breach.  478 

Seizin  and  right  to  convey.  477 

Seizin  and  title  10  convey,  527 

Seizin,  breach  of.  495 

Seizin,  instances  of  breach.  479 

Seizin,  what  amounts  to  breach  of,  47S 

Separate  declaration,  532 

Separate  interests,  action  in,  509 

Servitude,  481 

Several  covenantees,  472,  517 

Several  covenantors.  466.  517 

Special  pleas,  546 

Statute  of  Frauds,  499 

Statute  of  Limiutions,  549 

Strangers,  512 

Taxes.  482.  507,  559 

Tax  sale,  488 

Tender,  pleading  of,  547 

Testator,  breach  after  death,  511 

Testator,  breach  in  lifetime  of,  511 

Theatre  boxes  personal  covenant,  ^TO 

Title.  561 

Bond  of,  conveyed,  502 

In  their  person  averring,  533 
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Covenant,  i i tie — Continued. 
Paramount,  560 
Partial  failure  of,  494 
Setting  up.  526 
Unencumbered,  549 

Variance,  531,  54a 

Variance,  what  is.  537 

Warranty,  485.  507 

Warranty,  breach  of,  495 

Warranty  declaration  on  covenant,  533 

What  need  not  be  averred,  539 

What  should  be  averred,  538 

When  covenant  lies,  467 

When  covenantee  may  sue,  471 

Whett  not  maintainable,  500 

Words  of.  493 

Words  implying  a  covenant,  468 

Words  of  instrument  negativing,  $3^ 

Written  obligation,  467 

Yielding  possession,  559 
Cover,  570 
Covin.  570 
Cow.  570 

Cow  house  burglary,  II.,  673 
Craft.  571 
Crank,  571 
Create.  571 
Creature.  572 
Credit.  572 
Creditor.  573 
Creditors'  l)ills,  573 

Corporations.  578 

Decedents*  estate.  580 

Definition,  573 

Effect  of,  576 

Exhausting  remedy  at  law,  574 

Former  decree,  577 

iurisdiciion,  573.  581 
latr.re  of  remedy,  576 

Parties.  578 

Stockholders,  578 

What  property  may  be  reached,  577 
Creek,  581 
Crew,  581 
Crib,  582 
Criminal  conspiracy,  582-641 

Accessory  before  the  fan.  618 

Act  of  one  the  act  of  all.  631 

Acts  affecting  the  public  injuriously, 

Acts  as  evidence,  593  [603 

Adultery.  586 

Aiders  and  abettors,  6x9 

Aliens.  596 

Allegation  sufficient,  629  [6^5 

Allegation  of  means  to  show  purpose, 

Anarchy,  599 

Armed  groups,  599 

Averring  means,  625 

Bombs,  630 

Boycotting.  613 

Business,  injury  to,  616 

Business,  interference  with,  605 

BuDlnes^  of  eo-cdnspirator.  acts  and 
declarations  in,  635 


>iminal  conspirtwy— GwAwiwtfl 
Capiul  and  labor,  608 
Cards,  cheating  at,  602  fte4 

Charging  oWence  in  v^ords  «f.  sUUite. 
Cheat,  601 
Chinese,  610 
Civil  remedy,  592 

Civil  trespass,  601  t^>  631 

Co-conspirators  acts  and  declliratitDns 
Co-conspiratoi'.  testlmotiy  of»  €3.7 
Combination.  586 
Common  law,  583 
Compromising  offence,  594 
Confessions,  634  (ed,  627 

Conspiracy  must  be  sufficiently  chArR- 
Consummated  art  charging,  6fl6 
Continuance.  638 
Conversation.  634 
Corporations,  592 
Corrupt,  must  be,  587 
Counts,  joinder  of.  626 
Crime,  advising  or  eticonragiftg.  hit 
Criminal  acts.  597 

Damages,  592  [vivor«  637 

Death   of  co-conspirator,  trial  t»f  sur- 
Declarations  of  evidence,  593 
Definition,  583 
Defraud,  601 

Drilling  of  armed  sections,  630 
Employees,  610  (609 

Employees,  compelling  disc(iatg«  of, 
Employees,  prevention  of  hiring,  612 
Employers,  coercion  of,  611 
Employe^,  combinations  of,  6to 
Evidence.  629 
Extortion,  602 
False  pretences,  606 
Fraud.  60$ 

Gist  of  the  offence,  589 
Hand-bills.  629 
Husband  and  wife,  588' 
Illegal  means.  603,  607 
Illegal  ur  unlawful  object.  598 
Inciting  to  an  offence^  616 
Indians,  $96 
Indiriment.  622 
Infamous  crimes.  596 
Innocent  purpose,  association  for,  how 
Ihstigators,  616  [abased,  6iso 

Instructions  of  jury,  639 
Intent.  604 
Intent  and  act.  588 
Intent,  joim  illegal,  633 
International  arbiter  associAti6tlt  5^ 
Interview,  evidence  of,  635 
Judgment,  641 
Jury,  formation  of.  638 
jury,  instructions  Of,  639 
Knowledge  of  character  of  act*  613 
Law.  acts  against,  599 
Lawful  means,  607 
Letters,  630 
Marriage.  607 
Means  need  not  ht  set  out,  6S4 
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Merg^er,  591 

Morality.  604 

Newspaper,  coercing  a,  610 

New  trial.  640 

Obsiructinif  justice,  628 

Overt  act,  589 

Overt  act  need  not  be  alleged,  624 

Personal  injury,  616 

Personal  ri.ifhts,  acts  against,  615 

PickelinR,  014 

F*olice.  denouncing.  599 

Previous  concert  and  agreement,  585 

Previous  plan,  proof  of,  630 

Privare  injury.  616 

Procedure  and  practice.  638 

Profession,  injury  to,  616 

Proof  of.  629 

Proof,  order  of,  635 

Property  rights,  acts  against,  615 

Public  healih,  604 

Public  justice,  acts  ac;ainst,  600 

Public  mind,  inflaming.  617 

Public  peace,  acts  against.  600 

Public  policy,  acts  against,  608 

Quasi  criminal  acts,  59S 

Resolutions  passed  at  meeting,  629 
,    Responsibility  for  consummated    act, 

Responsibility  of  parties,  616  [618 

Setilers  on  public  lands,  596 

Social  order,  acts  against,  599 

Social  revolution,  600 

Specific  offences,  indictment  for,  627 

Speeches  and  publications,  632 

Spurious  goods,  602 

Statements.  634 

Statutes.  595 

Statute,  offences  under,  627 

Strikes,  615 

Subjects  of,  597 

.Substantive  offence,  590 

Sufficiency  of  count.  624 

Test  of  criminality.  599 

Time  not  an  element,  586 

Third  person,  injury  to,  609 

Threats.  610 

Trial,  637  .     ' 

Two  or  more  must  unite,  588 

Unlawful,  where  the  means  are,  625 

Unlawful  act  by  unlawful  means,  624 

Unlawful  means.  603 

Variance  from  previous  plan,  631 

Venue,  622 

Verdict.  640 

When  means  to  be  set  out,  626 

Workmen,  associations  of,  614 

Workmen,  dischar^je  of,  611 
Criminal  law,  641-728 

Accessories,  punishment  of,  728 
Accident,  686 

Act  and  intent  must  unite,  679 
Adjusting  of  punishment,  726 

Adultery,  solicitation  to  commit,  670 

Agency  in  crime,  705 


Criminal  law — Cofttiniud, 
Agent,  703 
Approximate  act.  661 
Assault,  675 
Attempt,  659 

Bastardy  suit,  comproniising,  658 
Bawdy-bouses.  655 
Bonds  to  keep  the  peace.  727 
Capacity  to  commit  crime,  682 
Capital  punishment.  728 
City  ordinances,  655 
Classification  of  crimes,  650 
Compounding  oflfcnccs,  656 
Compulsion,  706 
Confinement  in  penitentiary,  645 
Consent,  686 

Construction  of  statutes.  643 
Conviction,  consequences  of,  725 
Conviction,  joint,  727 
'*  Conviction  of  crime,"  643. 
Corporations.  6S2 
Counterfeiting.  (46 
Crimen  falsi.  647 
Criminal  law,  64  758 
Deadly  weapon,  644 
Deaf  and  dumb.  686,  694 
Definition.  642 
Deliberation,  O75 
Delusion.  719 
Dementia.  720 
Discipline.  726 
Discretion  of  the  court,  723 
Disfranchisement,  725 
Doli  incapax.  684 
Duel,  669 
Duress.  707 
Duty  to  retreat.  692 
Elements  of  crime.  672 
Emotional  insanity,  721 
Erroneous  judgment,  647 
Escape,  663 
Excuse,  693 

False  pretences,  652,  654,  664 
Felonies,  651 
Felonies,  what  are,  653 
Fine  and  imprisonment,  727 
Governor  as  a  criminal.  6S2 
Gun,  pointing,  at  person,  644 
Highway,  obstructing.  690 
Husband  and  wife,  697 
Idiocy.  685 
Idiots.  694 

Ignorance  of  fact,  689 
Ignorance  of  law,  690 
Imbeciles,  694 
Increased  punishment,  726 
Infamous  crimes.  J44 

Conviction  and  punishment,  647 

What  are,  646 

What  are  not.  646 
Infamous  punishment.  645 
Infancy,  683 

*•  Influence,"  agreement  to  use,  65S 
Insanity.  715 


1000 


Criminal  prooedure. 


INDEX. 


Criminal  prooednre 


C ri m  i nal  law — Continued. 

Insanity   resulting  from   intoxication. 

Instigation  to  commit,  706  *  [713 

Insulting  words,  692 

Intent,  673.  679.  710,  712 

Intent,  abandonment  of,  677 

Intent  inferred  fiom  act,  680 

Intoxication,  707 

Irresistible  impulse,  718 

Jurisdiction,  722 

Justification,  693 

Legal  advice,  acting  under,  693 

Locus  penitentia,  677 

Malice,  711,  681 

Master  and  servant,  704 

Melancholia,  720 

Merger,  64 8 

Merger,  criminal  law,  648 

Minor  in  saloon.  644 

Misdemeanors,  653 

Misprision.  655 

Mistake,  686,  687 

Monomania,  720 

Moral  insanity.  721 

Negligence,  criminal,  677 

Offence  of  intoxication,  644 

Overt  act,  673  r 

Perjury.  662 

Post-office  laws,  654 

Principal  and  ap:ent,  703 

Provocation,  676' 

Punishment,  721 

Quarrel,  seeking  a,  676 

Rape,  662 

Rape  by  infant,  685  ';] 

Responsibility,  693 

Self-defence.  691  * 

Separate  punishment,  728 

Sodomy.  664 

Solicitations  to  commit  crime,  669 

"  Speaking"  to  prosecutor,  658 

Statutory  offences.  643 

Stolen  Roods,  receiving,  646 

"Theft  bote,  '  657 

Threats.  692 

Trespass.  654 
means,  665 

•'Unsuitable'"      and       "inadequate** 

Wife,  separate  liability  ot,  701 

Witness,  spiriting  away.  646 
Criminal  procedure,  729-887 

Accessory,  792 

Accomplices,  874 

Adjournment.  834 

Adjournment  of  examination,  732 

Admissions.  856 

Alibi.  785.  860 

Amendment.  760 

Amendment  of  indictmennt,  740 

Appeal,  882 

Appearance.  760 

Argument  of  counsel.  875 

Arraignment  and  plea,  760 

Arrest,  730 


Criminal  procedure — Continued. 
Arrest,  illegal,  767 
Arson,  761,  767 
Asportation  of  goods,  734 
Asoault,  792,  806 
Autrefois  acquit.  787 
Autrefois  convict,  790 
Bail,  733 

Bill  of  exceptions,  886 
Blackmailing,  748 

Blasphemy,  806  [another,  737 

Blow  struck  in  one  county,  death  in 
Burden  of  proof,  844 
Burglary,  792 
Caption  of  indictment,  735 
Challenge  of  jury,  828 
Change  of  venue,  818 
Character,  evidence  of,  861 
Clerical  errors,  739,  769.  771 
Commitment.  732 
Compulsion,  812 
Confessions.  856 
Constitutional  rights,  812 
Continuance,  834 
Counterfeit  money.  792,  807 
Counsel,  appointment  of.  842 
Counsel,  argument  of,  875 
Counsel,  limiting  number  of,  842 
Counts.  754 

Crimes  prosecuted  by  indictment,  734 
Cruelty  to  animals,  745,  751 
Declarations.  862 
Definition.  730 
Demurrer,  777 
Depositions,  731.  855 
Description  of  offence,  739 
Discharge.  732 
Duplicity,  755 
Duress.  812 
Error,  882 

Escape,  attempts  to,  860 
Evidence.  842 
Examination,  731 
Elxperts,  874 

False  pretences,  749,  789  (860 

False  testimony,  attempts  to  proturtJ, 
Felony.  754 
Fish  laws,  751 
Forgery.  751,  792,  806 
Formal  defects.  770 
Former  acquittal,  787 
Former  conviction,  790 
Game  laws,  751 
Highway,  obstructing.  752 
Idem  sonans,  769 
Identity,  759 
Immaterial  defects.  770 
Imprisonnvent  pending  trial,  733 
Incest,  807 
Indictment,  733 

Indorsement  of  indictment,  757 
Infancy,  798 
Insanity.  799 
Intent,  746,  858 
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Criminal  procedure — Centinued. 
Intoxication,  802 

irregularities  and  errors,  785  [742 

Joinder  of  lelony  and   roisdemeMior. 

Joinder  of  offences,  756 
ud^nient,  883 
Judicial  notice,  856 
Jury.  822 

Misconduct  of,  834 

Polling  the.  881 

Retirement  and  deliberation,  S79 

Viewing  the  premises,  879 
Larceny,  792.  807 
Limitation  of  action,  784 
Local  option  law,  740 
Lottery,  748 
Malicious  mischief,  750 
Malicious  trespass,  750 
Manslaughter,  753 
Misnomer,  769 
Mistake.  739 
Mistrial.  762 
Motion  to  quash.  762 
Murder,  751,  792,  807 
Name,  739 
New  trial.  881 
Nuisance,  792 
Omissions.  770 
Pardon,  798 
Perjury.  749,  807 
Personal  rights.  812 
Plea  in  abatement,  780 
Plea  in  bar,  785 
Plea  of  general  issue.  798 
Plea  of  guilty  or  not  guilty,  773 
Plea  to  the  jurisdiction.  785 
Plea,  withdrawal  of,  776 
Picas.  772 

Preliminary  examination,  730 
Presumptions.  856 
Previous  conviction,  745,  755 
Process  and  appearance.  760 
Process,  modes  of  originating,  730 
Rape,  792 

Reputation,  evidence  of,  861 
Res  Restx.  862 

Return  of  the  grand  jury.  759 
Right  to  a  severance.  816  [814 

Right  to  be  confronted  by  witntsses. 
Right  to  be  present  at  trial.  815 
Right    to    compel     election     between 

counts,  816 
Right  to  copy  of  indictment,  814,  815 
Right  to  day  in  court.  814 
Right  to  fair  trial,  813 
Right  to  list  of  grand  jurors,  814,  815 
Right  to  speedy  trial,  813 
Right  to  trial  by  jury,  812 
Rights,  waiver  of,  817 
Robberv.  792 
Self  defence.  808,  811 
Sentence,  882 

.Signature  to  indictment,  757 
Standing  mule.  775 


Criminal  procedure — Cominmnt. 

StMQtes.  setting  oik,  790 

Statutory  offences^  746 

Technical  words,  739 

Threats.  866 

Trial,  840 

Venue.  736 

Venue,  proof  of,  738 

Verdict,  881 

Voting,  illegal.  807 

Waiver  of  rights,  817 

Witnesses,  869 

Witnesses,  credibility  of,  857 

Words,  equivalent.  752 

Words,  misspeited,  771 
Crops.  887 

Advances.  902 

Adverse  possession,  889 

Crop  time,  887 

Croppers,  899 

Definition.  887 

Execution,  892 

Fair  average  crop.  887 

Fructus  industriales,  893 

Fructus  natarales.  894 

Growing  crops,  887 

His  crop.  887 

Husband  and  wife,  901 

Landlord's  lien.  901 

Lessor  and  lessee.  897 

Letting  on  shares.  895 

Lien.  901 

Master  and  servant,  899 

Mortgage,  902 

Outstanding  crop,  887 

Partnership,  900 

Personal  property,  887,  89a 

Real  property,  887 

Ripe.  891 

Shares,  letting  on,  895 

Statute  of  Frauds,  893 

Tenancy  in  common,  896 
Cross-bill.  905 
Crossings,  906-951 

Accident,  precautions  after,  939 

Animals,  925  [935 

Appliances,  etc..  for  control  of  train. 

Backing  cars.  935 

Children,  948 

Collisions.  950.  951 

Comparative  negligence  949 

Construction,  duty  to.  907 

Contributory  negligence,  68,  q^ottstq. 

Contributory    negligence,    impuubie. 

Defects,  916  [94S 

Duty,  general  view.  910 

Established   duty  at,  909 

Feeble  persons,  948 

Fellow-servant,  injwry  of,  949 

Flagmen.  929 

Flying  switches,  936 

Gates,  928 

Highway,  collisions.  951 

Kicking  cars,  936 
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Crossings—  Continued. 

Kinds  of,  907 

Legislative  control,  950 

License,  915 

Lights.  935 

Lookout.  931 

Maintain,  duty  to.  907 

Moving  train,  crossing  in  front  of.  948 

Mufflings.  947 

Municipality,  railroad  liable  over.  950 

Negligence.  937  et  seq. 

Part  of,  907 

Physical  infirmities,  947 

Presumptions,  940 

Private,  914 

Pushing  cars,  935 

Rights  and  duties,  mutuality.  909 

Sign-boards,  916 

Signals.  917,  921 

Snow-storms,  947 

Speed  of  train,  932 

Statutes,  peculiar,  949 

Stop,  look,  and  listen,  duty  to.  945 

Street-car  collisions,  951 

Switching  cars,  935 

Traveller's  duty.  913.  918 

Usage  and  custom,  915 

View  obstructed,  918-920 

Warnings.  917.  921 
Cruelty  to  animals.  L,  575;  IL.  160 
Cumulative  sentence.  953 
Cumulative  voting,  954  [Law. 

Curative    statutes.       See   Constitutional 
Curtesy,  958-968 

Abstract  of  title,  L,  48 

Adverse  possession,  I..  229  »..  237  n. 

Barred,  how,  966 

Birth.  961 

Common-law  requisites,  958 

Consummate,  963 

Definition,  958 

Equitable  estates,  965 

Marriage.  959 

Married  women  acts,  967 

Property,  in  what  exists.  964 

Remainder,  961 

Seizin.  959  • 

Statutes,  966 

Vested  right,  not  a.  963 

Wife,  death  of.  963 

Wife's  separate  estate,  965 
Curtilage,  L,  768:  IL,  673.  676  ». 
Custom-house  brokers.  IL,  598 
Dairy-house,  burglary.  IL,  673 
Dam,  971-989 

Abaiemeot,  9S5 

Back  water,  978 

Ctimes,  977 

Congress,  power  of,  976 

Construction,  care  in,  979 

Cranberry  culture,  977 

Damages,  986 

Drainage.  977,  979 

Flash  boards,  971 


Dam—  Continued, 

Flooding  lower  land,  97<^ 

Grant,  right  acquired  by!  983 

Ice,  977 

Injunction,  977 

Injuries  to  private  owner,  976 

Liability  for  erecting.  977 

Log  sluices,  977 

Marshes,  draining.  977 

Navigable  stream,  974 

Occupancy,  right  acquired  by,  982 

One  side  of  stream,  ownership  of,  972 

Ordinary  height  of  water,  978 

Oysters,  cultivating,  977 

Percolation,  979 

Prescription,  984 

Remedies  for  injuries,  985,  988 

Repair,  liability  of  joint  owners.  980 

Rice-fields.  977 

Stagnant  pool.  978 

Statute,  right  by,  972 

Unnavigable  streams,  971 

Waste  gates,  977 

Water,  right  to  use  of,  980  '    [79 

Deaf  and  dumb,  contributory  negligence. 
Demurrer,  777 

Election,  action  of  covenant,  466 
Garnishment,  counties.  373 
Governor  as  a  criminal,  682 
Highways,  criminal  law,  690 
Highways,  travellers,  contributory  neg- 
ligence. 57 
Husband  and  wife,  criminal  law.  697 
Impeachment,  trial  of,  462 
Infamous  crimes,  644 
Infancy,  criminal  law,  683 
Intent.     See  Criminal  Conspiracy;  Crim- 
Interest.     See  Coupons.  [inal  law. 

Intoxication,  contributory  negligence,  78 
Judge.     See  Courts. 
Legal  advice,  acting  under,  693 
Master  and  servant,  contributory  negli- 
Minor,  criminal  law.  644  [gence,  58 

Mobs.  36S 

Party- walls,  contribution,  9  \et  seq. 

Passengers,  contributory  negligence,  54 
Self-defence,  criminal  law,  691 
Sureties,  contribution  between.  2 
Trespassers,  contributory  negligence,  29. 
Torts.     &^  Contribution.  [48,51 

Turn-table,  contributory  injuries,  53 
Words  and  Phrases: 

Abiding  conviction,  145 

Amount  in  controversy,  100 

As  is  most  convenient,  102 

As  may  be  most  convenient,  102 

As  soon  as  conveniently  may  be,  103 

Cheat,  6o£ 

Contrary,  i 

Contrary  to  law,  i 

Controversy,  100 

Convenience,  loi 

Conveniences,  loi 

Conveniently,  103 
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Words  and  Phrases — Continutd, 

Conventional  estates,  103 

Conventional  services,  103 

Conventionally,  103 

Conversant,  103 

Converse,  104 

Convey,  128 

Conveyance,  II.,  79  m. 

Conveyance  of  goods  or  burdens  in 
course  of  trade,  II..  649  n. 

Conveyancing,  138 

Convicted.  139 

Convicted  as  aforesaid.  I.,  319  /i. 

Conviction.  140 

Conviction  of  crinie,  643 

Convoy,  146 

Cooling  time,  146 

Co-parties,  146 

Coparcenary,  146 

Copper  cash,  III.,  35  «.,  310 

Copy.  146 

Copyhold,  147 

Ct>py  of  print,  147 

Copy  of  record,  147 

Coid,  169 

Corn,  170 

Corner.  170 

Corporal.  183 

Corporal  imbecility,  183 

Corporal  oath,  183 

Corporal  punishment,  183 

Corporeal,  309 

Corporeal  hereditaments,  309 

Corporeal  possession,  309 

Correct,  309 

Correspond.  311 

Corroborate,  311 

Corrugated.  312 

Corrupt,  312 

Corrupt  bargain,  II.,  122  //. 

Cortice.  312 

Costs  that  have  accrued,  I.,  142  if. 

Co-tenancy.  329 

Cottage.  329 

Cotton,  330 

Council,  330 
f     Councils,  330 
V      Counsel,  330 
i^       Count,  331 

Counter-claim.  331,  III.,  274 
I     Counterfeiter,  333 
T       Counterfeiting,  333 

Counterpart,  341 

Countersign,  342 

Counting-house,  342 

Country.  342 

County  as  aforesaid.  I.,  319  n. 

County  board,  II.,  428 

Course.  445 

Course  of  action.  446 

Course  of  business  or  trade,  445 

Course  of  the  trial,  446 

Court-house.  446  (381  n. 

Court  of  competent  jurisdiction,  HI., 


Words  and  Phrases— Cpm/Immm/. 
Cover,  570 
Covin,  570 
Craft.  571 
Crank.  571 
Create.  571 
Creature,  57a 
Credit,  57a 

Credit  in  ':ash,  III.,  35  is. 
Creditor,  573 
Creek,  581 
Crew,  581 
Crib,  582 

Criminal  cases.  III.,  38 
Crop  lime,  887 
Cross,  905 
Cross  a  road.  905 
Cross-complaint,  906 
Cross-intersect,  905 
Cross  street,  905 
Cross  the  bar,  905 
Cross  the  lake.  905 
Crossing  the  bar,  II.,  lar  m» 
Crude,  951 
Cruel,  951 
Cruise,  952 
Cucking  stool,  952 
Culpable.  952 
Cultivate,  952 

Cultivated  land,  field,  or  grounds,  95a 
Curator,  956 
Cure,  956 

Currency,  current,  957 
Curricle,  957 
Curtilage.  968 
Curve,  969 
Custom.  969 
Customary.  969 
Customary  dispatch,  II L,  149 
Customer,  970 
Damage,  989 

Door  of  the  court-house,  446 
Due  course  of  law,  446 
Enclosed  or  cultivated  field,  953 
Every  person  convicted  of  felony,  139 
Fair  average  crop.  887 
Give,  grant,  and  convey.  130 
Grant,  bargain,  sale,  and  convey,  130 
His  crop.  8S7 

Improved  or  cultivated  field,  953 
Inadequate.  665 
"  Infamous  punishment/'  645 
•*  OflFence  of  intoxication,"  644 
Outstanding  crop,  887 
Power  to  convey.  130 
Public  or  private  conveyaociog,  138 
Sold  and  conveyed, 
S*ate  of  cultivation,  953 
Suitable  for  cultivation,  953 
Theft  bote,  657 

Things  necessary  for  cultivation,  953 
To  be  able  as  convenient,  loa 
Unsuitable,  665 
With  all  convenient  speed.  101,  loa 
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